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Resolution 2003-085

A RESOLUTION APPROVING THE CITY AND YMCA OPERATING AGREEMENT
FOR THE FIELD HOUSE

WHEREAS, the City is constructing an indoor soccer complex that will be known as the Old
Town Field House; and

WHEREAS, the YMCA (Young Men’s Christian Association) operates the facility known as
the Sherwood Family YMCA located at 23000 SW Pacific Highway; and

-~WHEREAS, the City would like the YMCA to operate the Old Town Fieldhouse in a similar
manner.

NOW, THEREFORE, THE CITY RESOLVES AS FOLLOWS:

Section 1. The City Manager is authorized to sign the operating agreement, attached
hereon as Exhibit A, between the City and the YMCA for the operation of the Old Town Field
House.

Section 2: This Resolution shall be effective upon its approval and adoption.

Duly passed by the City Council this 14th day of October 2003.

ATTEST:

C.L. Wiley, City I@order
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October 13, 2003
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0ld Town Field House Operating Agreement
City of Sherwood and YMCA
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October 14. 260>
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OPERATING AGREEMENT

THIS OPERATING AGREEMENT ("Agreement"), effective as of the date set forth in the Basic
Agreement Information, is made and entered into by and between The Young Men's Christian
Association of Columbia-Willamette, an Oregon non-profit corporation, acting through
Sherwood Regmnal Family YMCA as Operator ("Operator") and C1ty of Sherwood, a municipal
corporation, as City ("City"), respectively.

1. .General: Facility.

(a)-City owns land ("Land") described in E xhibit" A" attached hereto, .together with a
newly constructed recreation Facility located thereon known as the “Sherwood Old Town Field
House” (the Land and Improvements sometimes collectively herein the "Facility"). A site plan
. depicting the Facility is attached as Exhibit "B", the specifications for the i mprovements and
.equipment are attached as Exhibit "C" and each party has in their possession a set of the
construction drawings for the improvements initialed by both parties.

(b). Clty and Operator mutually desire and hereby mutually agree that Operator undertake
the operatlon of the Facility as a stand alone facxhty

2.  Tem.

(a) ‘The initial term of thlS Agreement- ("Term") shall commence uponthe. substanﬁal
completlon of the Facility and issuance of a Certlﬁcate of Occupancy, and, unless extended or
sooner termiinated as hereinafter provided, shall end on the last day of the 240th month’ followmg
the date of commencement. Upon the commencement of the Term, City and Operator shall
execute a memorandum confirming the date of commencement of the Term.

(b) The Term of this Agreement shall " be automatically extended for additional
increments of five years each unless one party gives the other party notice of its intent to
terminate the Agreement at least one year prior to an expiration date.

/(c) This Agreement may-also be terminated if: -

(i) Upon 180 days notice by the Operator if the cumulative operating deficit (for
‘one or multiple years) exceeds $100,000; or

(ii) By the City if the Operator fails to provide a program which reasonably
conforms to the standards of similar recreational facilities, provided that the City has first
given the Operator notice of what it claims are defects in the program and Operator fails
to timely cure the defects as provided in Section 16.
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(iii) Upon failure of the Operator to qualify as a "5 01 (c)(3) Organization" as such
term is defined in Paragraph (c) of Section 14 of this Agreement.

(iv) The operation of the Facﬂity by the Operator constitutes an unrelated trade or
business use of the Facility by the Operator within the meaning of Section 513(a) of the
Internal Revenue Code of 1986, as amended. ’

- (v) Operator fails to comply with the provisions of Section 14 of this Agreement.
Upon termination of this Agreement, Operator shall remove its business records and
assets from the premises. Equipment purchased from operating revenues of the Facility, or
capital levy funds provided by the City, shall be left on the premises.

3.  Financjal

(a).Operator shall conduct its operations of the Facility in conformance with its status as a
non—proﬁt charitable corporation. To support on-going operations, most classes, events and
pro grams shall have a fee for service.

v (b) Operator shall d1v1de any “net income™ in the following manner; 60% to suppost
' .operatlons of the “Sherwood Y- Teen Center”, ; 25% to be provided to the City For use on City
Fie ments. and mamtenance -and" 15% for.'the. C1ty S General Fund, to support City

(@) Operator shall prov1de Clty w1th quarterly ﬁnanc:lal reports covenng the Facility
v operatlons and attendance " _ : S
, o ;The:;o_pcrating budge,t shall include reasonable reserves for repairs and replacement of
. equipment (see Section 10):which are the responsibility‘of Operator pursuant to this Agreement,
~.and shall othermse conform to the requirements. of this Agreement. The YMCA Board
estabhshed n Secnon 7 shall review and approve the annual operating budget of the Facility.

\

4, Utilities

Utilities at the Facility will be shared between the Operator and the City’s
Engineering/Public: Works Facility. Operator shall pay all utility fees in regards to the Old Town

v A T “Net Income” is defined as fees for service less all applicable expenses mc!udmg $75,000 annual
N payment for. debt service and depreciation.
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Field House operations. Operator and City agrees to review utility‘ fees on an annual basis or as
needed. Allocation of fees will be calculated in the following manor:

a. Water: allocated by égreement based on water tables.
b. Electricity: allocated by number of lights and outlets based on usage.

c. Sewer: allocated by dwelling unit usage.

d. Natural Gas: allocated by per meter usage.

e. Telephone: allocated by mutual agreement.

\
i

‘5. Property Taxes. The parties contemplate that the Facﬂlty will be exempt from real
' property taxes and assessments. : : _

6. Use. The Fac_ihty is to be rlsed and operated only as full branch of the Operator
continuously during the Term of the Agreement for the purpose of providing a public benefit for
residents of the City and the surrounding area, including social, recreational, health and fitness

- programs ‘The Operator is to have control over all programs conducted therein.. Such programs

.l

- are to be con51stent w1th the pro grams conducted by the Operator m its other'f 111t1es‘ subjeetto

foty and Operator arising out of or relatmg to- ﬂns Agreement whlch are _not resolved by
v 'negouatlons “will first be mediated by an impartial ‘third party. If mediation is unsuccessful, then
any and all dlsputes arising out of or relating to this Agreement shall be resolved by binding
- arbitration utlhzmg the American Arbitration Association or the Arbitration Service of Portland,
Inc., whichever body is selected by the filing party. The award of the arbitrator may be enforced
1n any court of competent Junsdlctron

8. Alteratlons, Addmons or Improvements.

(2) During the Term o fthe A greement, O perator will not make any alterations to any
building structure or any building system in the Facility without the consent of the City, wiach
consent shall not be unreasonably withheld or delayed.

(b) Except for alterations to building structure or building systems for which City’s

consent is required p ursuant to S ection 8 (a), O perator, atits election and at its expense, may
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make alterations, additions and improvements from time to time to the Facility as Operator may
elect.

(c) All alterations, additions or improvements shall become City's property immediately
and, at the end of the Term hereof, shall remain in the Facility without compensation to
Operator, provided that all furniture and equipment installed in the Facility by the Operator
which are not paid for from the operating revenues or City bond proceeds shall remain the
property of Operator and, upon the expiration or earlier termination of this Agreement, Operator
shall be entitled to remove any and all of the same together with its business records so long as
Operator repairs any damage caused by such removal; provided, however, that City, at City's
election, may purchase any of such fumiture and equipment and fixtures at such price as
Operator and ‘City mutually may agree upon.

(d) Operator at its expense shall obtain any and all permits and consents of applicable
- governmental authorities in respect of all such alterations, additions, and improvements and shall
comply with the requirements of all laws, ordinances, codes and regulations applicable thereto,
including without limitation all building codes and the Americans with Disabilities Act.

9. Liens. Operator shall keep the Facility free and clear of and from any and all mechanics’,
materialmen's and other liens for work or labor done, services performed and for materials used
-or furnished in or about the Facility by or on behalf of Operator. Operator at all times shall pay
- and discharge, promptly and fully, any and all claims upon which any such lien may or could be
‘based, provided that Operator in good faith may contest any such lien if Operator obtains and
records a statutory lien release bond- the effect of which is that the lien is: expunged fmm City's ‘
title as a matter of law. Operator shall save, defend and hold City, the Facility free anid harmless
of and from any and all such liens or claims of liens or suits or other proceedings pertaining
thereof. :

10. Repairs.

(a) Except with respect to damage caused by the negligent or willful act or omission of
Operator, its agents, employees, invitees or contractors or Operator's misuse of the Facility -
(Which Operator shall repair at its expense), City shall repair and replace as necessary, all
structural load bearing components of the improvements (including, without limitation, exterior
walls and interior load- bearing walls), the roof and roof membrane (except that City shall not be
responsible for any roof repairs necessitated by the access of the Operator its agents. emplovess,
invites or contractors to the roof without the permission of the City . Operator shall be
responsible for maintenance and repair of all major plumbing, heating, ventilating, ar
conditioning and electrical systems, all major lighting facilities and equipment, all windows,
exterior doors and plate glass and condition of the playing surface. Operator shall bear the cost of
all such repair and replacement and Operator shall establish maintenance reserves in the
operating budget to cover the cost of such repairs and replacements.
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(b) Except for City's maintenance and repair obligations under Section 10(a), Operator at
its expense shall keep the Facility in good order, condition and repair, ordinary wear and tear
excepted, including landscaping and outside areas. Operator shall be responsible for non-routine
consumable maintenance items. '

11. 'Des‘tf'uetion or Damage.

(a) Definitions.

(1) "Facility Partial Damage" means damage to the Facility which, in City's
reasonable determination, can be repaired within 180 days from the date of casualty.
(i) "Facility Total Destruction" means damage to the Facility which, in City’s
reasonable determination, cannot be repaired within 180 days from the date of casualty.

_ (111) “Insured Loss” is damage or destruction Wluch was caused by a peril whichis
'requlred to be covered by the msurance prov1ded for herein.

| damage as promptly as possible and restore the Fa}cihty to the condmon e)astmgpnor tothe

~-casualty. (mcludmg the cost of any required code upgrade), and this Agreement shall continue in

full force and effect. If the City will not receive sufficient insurance proceeds to repair such
damage, City ‘will give written notice thereof to Operator. City or Operator may elect within
forty-five (45) days after.such notice to contribute the shortfall (without obligation to so do),
without reimbursement from City, and if neither so elects, either party may terminate this
Agreement effective-as of the date of the casualty by giving notice to the other party prior to the
Commencement of Restoration [as defined in Section 11(e)(i1)]. City shall have no obligation to
repair Operator's trade fixtures or equipment, except for damage thereto caused by City.

(c) Partial Damage - Uninsured Loss. If there is damage which is not an Insured Loss and
- which falls into the classification of Facility Partial Damage, City may at City's election either
(1) repair such damage as promptly as possible at City's expense, in which event the Agreement
shall continue in full force and effect, or (2) terminate this Agreement as of the date of the
. casualty by giving notice to Operator within forty-five. (45) days after the date of the City’s
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reasonable determination that the casualty constitutes Facility Partial Damage. If City elects to -

terminate this Agreement, Operator shall have the right within thirty (30) days after the receipt of

“such notice to give notice to City of Operator's intention.to repair such damage at Operator's
expense, without reimbursement from City, in which event this Agreement shall continue in full
force and effect, and Operator shall proceed to make such repairs as soon as reasonably possible.
If Operator does not give such notice within such thirty (30) day period, this Agreement shall be
terminated as of the date of the occurrence of such casualty.

(d) Total Destruction. If there is damage, whether or not an Insured Loss (including
~ destruction required by any authorized p ublic a uthority), w hich falls into the classification o f
Premises Total Destruction, this Agreement shall automatically terminate as of the date of such
total destruction.

(e) Operator's Remedies.

(1) Operator shall have no claim against City for any damage suffered by reason of

-any -such damage, destruction, repair or restoration. If Operator incurs any expenses by,

. -reason of damage, destruction, repair or restoration of the premises, such expenses,

-including interest expense incurred, shall be reimbursed to Operator based on a
reasonable amortization in future operatmg budgets

. (i1) If City is required or elects to restore the Faeility under the provisions of this
Section 11, and does not commence such. restoranon Wlﬂlln o ne hundred elghty (180)
~ days after the date the damage occurs; Operator may, at Operator s electlon, terminate this
Agreement by giving City notice thereof at: -any time pnor to the: commencement of such
restoration. For purposes hereof "commencement of restoratlo shall mean the
commencement of the actual work of restoration on or about the Facility. If the City
commences restoration but fails to substantially complete such restoration within two
‘hundred seventy (270) days from the date of the casualty as such period may be extended
by acts of force majeure and other events beyond the reasonable control of City,
. including without limitation, adverse weather, O perator m ay terminate this A greement
upon notice to City given at any time before restoration is completed. In either event, this
Agreement shall terminate as of the date of such notice.

(f). Waiver. City and Landlord waive the- provisions of any statutes which relate to
termination of leases when leased property is damaged or destroyed, and agree that such events

shall be governed by the Terms of this Agreement.

12. Insurance: Waiver of Subrogation.

(a) Waiver of Subrogation. City and Operator each hereby waive any and every claim for
recovery from the other for any and all loss or damage to the Facility or to the contents thereof,
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which loss or damage is covered by valid and collectible property damage insurance policies, to

the extent that such loss or damage is recoverable under said insurance policies. Inasmuch as this
mutual waiver will preclude the assignment of any such claim by subrogation (or otherwise) to
an insurance company (or any other person), City and Operator each agree to give to each
insurance company which has issued, or in the future may issue, to it policies of physical damage
insurance, written notice of the terms of his mutual waiver, and to have said insurance policies
properly endorsed, if necessary, to prevent the invalidation of said insurance coverage by reason
of said waiver.

-(b) Operator's Liability Insurance

. (i) General Requirements. Operator shall procure and keep in effect from the date
of this Agreement and at all times until the end of the Term hereof (including any
extension thereof) broad form commercial general liability insurance against claims for
bodily . injury, personal injury and property damage, based upon, arising out of or
involving the use and occupancy of the Facility, and any areas adjacent, and the business
-operated by Operator or any other occupant on the Facility. Such insurance shall be
primary and shall include Broad Form Contractual liability insurance coverage insuring
Operator's indemnity obligations under this Agreement (excludmg the indenmity
obligations under Section 14(b)(v) . hereof). Such coverage shall have a minimum
conibined single limit of liability of at least' § 5,000,000 in the aggregate Such i msnrance
shall not limit Operator's lrablhty under any provision of thls Agreement

(ii) Enidorsements. The pohcres required: under this- Section’ 12 (b) shall Tiame (ity
an addltronal insured and also shall contain the following endorsements S

, OQM\,J,L s phemme ® app..—vd-‘r&_
(A) mcludmg Clty's officershnd employees as additional insured; S\t o—-2
(B) providing for coverage of Operator's aute‘mobile non-ownership liability; and
(C) covering plate glass breakage.

(c) Workers' Compensation Insurance. Operator shall maintain Workers' Compensatiom
insurance in accordance with Oregon law.

(cl_)“ Casualty Insurance-Facility. Operator shall maintain during the Term of this
Agreement (including an extension thereof) a policy or policies of insurance, with loss payzble
to City, covering all risks of direct physical loss or damage to the Facility (except the perils of
flood and earthquake), in an amount equal to the full replacement cost o f the Facility, as the
same s hall exist from time to time. S aid p olicy(ies) s hall include c overage for any a dditionaé
costs resulting from debris removal and the enforcement of any building, zoning safety or land
use laws resulting from a loss covered by such insurance. If s uch insurance h as a d eductible
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clause, the deductible amount shall not exceed $1,000 per occurrence. Operator may provide the

. insurance required under this Section 12(d) under an existing policy or policies maintained by
Operator covering the Facility and other facilities of Operator, provided that (i) such insurance
meets all of the requirements of this Section and Section 12(g) below, and (ii) the amount of
insurance proceeds for any loss or damage to the Facility is not reduced by reason of casualties
sustained on other properties covered by such insurance.

(e) Casualty Insurance-Personal Property. Operator shall maintain during the Term of this
- Agreement (including any extension thereof) a policy or policies of insurance covering all risks
of direct physical loss or damage to the equipment, personal property and fixtures located in the
* Facility in an amount equal to the full replacement cost thereof, as the same shall exist from time
to time. If such insurance has a deductible clause, the deductible amount shall not exceed $1,000
per occurrence. Operator may provide the insurance required under this Section 12(e) under an
existing policy or p olicies m aintained by Operator c overing the ‘equipment, p ersonal p roperty
- and fixtures located in other facilities of Operator, provided that (i) such insurance meets all of
the requirements of this Section and Section 12(g) below, and (ii) the amount of insurance
proceeds for.any loss or damage to the equipment, personal property and fixtures located in the
Facility is not reduced by reason of casualties sustained on equipment, p ersonal property and
- fixtures located in o ther p roperties covered by such insurance. In the event ofa casualty and
- unless this' Agreement is terminated as a consequence thereof, Operator shall use the proceeds of
such insurance received by it to repair and replace as necessary any damage to or destruction of
such eqmpment, personal property and fixtures. ;

63} "Rélicv Requirements. All insurance required under ‘Section ‘12(b)- 12(f);‘_inclusive,
shall be issued by companies duly admitted to transact business in the State of Oregon and
. reasonably acceptable to City. No such policy shall be cancelable, non-renewable or subject fo

- material modification except after thirty (30) days written notice from the insurance company to
Operator and City. Operator shall cause to be delivered to City certificates issued by the relevant
carrier -evidencing to be in force the insurance ré)cluired by this Agreement, each of which
certificates shall be delivered to the City prior to the applicable date by which it is first to be in
force. At least thirty (30) days prior to the expiration of such policies, Operator shall furnish City
with updated certificates, insurance "binders" or other evidence of renewal thereof reasonably
acceptable to.City. If Operator fails to do so, City may obtain the required insurance at the cost
of Qperatdr.-‘-()peratc)r shall reimburse City upon demand for such cost. The amount of insurance
. coverage provided herein shall be reviewed every three years during the Term hereof by City's
and Operator's respective independent insurance advisors and shall be adjusted to reflect the
recommendations of such advisors.

(g) Limitation. Notwithstanding the foregoing provisions of this Section 12 to the
contrary, while Operator represents and covenants to City that as of the commencement of the
Term, Operator will have in force and effect the insurance to be maintained by Operator pursuant
to. this Section 12, Operator thereafter shall only be required to carry the insurance set forth in
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this Section 12 to the extent that Operator carries such insurance on other facilities operated by it

pursuant to its then general risk management p rocedures and p olicies, p rovided, n evertheless,
that Operator agrees to perform and comply at all times in any event with any difference or
additional insurance requirements imposed in connection with the financing of the Facility.

13.. Waiver: Indemnity.

(2) Operator. Operator covenants and agrees that City, with respect to the Facility and the
- use and operation thereof by Operator, shall not at any time after the commencement of the Term
- to any extent whatsoever be liable, responsible for in anywise accountable for, and Operator
waives and releases any claim (including any claim for contractual or implied indemnity) against
City on account of, and Operator shall forever indemnify, defend, hold and save the City free and
harmless of, from and against any injury to or death of persons, for loss of or damage, to
_property, of any land or nature, including without limitation, loss, injury, death or damage due to
- criminal act by third persons, and all claims, losses, damages, judgments, penalties, costs,
- expenses and liabilities arising out of the foregoing (collectively "losses"), which losses are
suffered or sustained by:

(1) Operator, in respect of Operafor's property located m, on or about the Facility,
and/or - S '

- (ii) any person whosoever may at any time be using or oceupying‘or visiting the
- Facility or be in, on or about the same, including Operator’s and City's respectlve agents,
employees, confractors. and invitees, except in case of either: clause. (1) and/orf v

(iii) to the extent such losses shall be cansed by the breach by City of this

Agreement and/or negligent or willful act or omission of City, its agents, servants and
invitees. )
(b) City covenants and agrees that Operator, with respect to the Facility and the use and
- operation thereof by Operator, shall not at any time after the date hereof or to any extent
‘whatsoever be liable, responsible or otherwise accouﬁt_able for, and City waives and releases any
claim (including any claim for contractual or implied indemnity) against Operator on account of,
- and City shall forever indemnify, defend, hold and save the Operator free and harmless of, from
and against, any losses which are suffered or sustained by:

(1) City in respect of any-City property adjoining the Facility; and/or

‘ (1) Any person whosoever may at any time be in or on any City property
- adjoining the Facility, including Operator's and City's respective agents, employees,
contractors, and invitees, but excluding, nevertheless, from this clause (ii) the losses
sustained by any person in the course of any activity or program conducted by Operator
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in or on such City property adjoining the Facility except in case of either clause (i) and/or

(ii) to the extent such losses shall be caused by the breach of Operator of this Agreement
and/or negligent or willful act or omission of Operator, its agents, servants and invitees.

The foregoing indemnity obligations of each party shall include reasonable attorneys'
fees, investigation costs, and all other reasonable costs and expenses incurred by the indemnified
party from the first notice that any claim or demand is to be made or may be made.

(c) The provisions of this Section 13 shall survive the termination of this Agreement with
respect to any losses occurring prior to such termination and are in addition to, and are not

intended to modify or otherwise impair the force and effect, of Section 14(b) hereof.

14. Compliance with Legal Requirements.

" () During the Term of this Agreement, Operator shall comply promptly with (i) all laws,
statutes, regulations, ordinances, governmental rules, or requirements now in force or which may
hereafter be in force, (ii) the requirements of any board of fire underwriters or other similar body
now. or -hereafter constituted, and (iif) any direction or occupancy certificate issued pursuant fo
any law by any public officer .or officers insofar as any of them relate to or affect the use or
occupancy of the Facility, or the condition of the Facility, the responsibility of which is the
-obligation of Operator under this Agreement. The judgment of any court ‘of competent
_]unsdlctlon or the admission by Operator in any action or proceedmg against Operator (wheﬂnf
City bea party thereto or not) that Operator has violated any law, statute-or govemmental rule,
vregulatlon or requxrement shall be conclusive of such vmlatlon as between City- and@petator.

(b) Environmental _Matters.
(i) As used herein, the following items shall have the following meanings:
)

"Environmental Activity" means any actual, proposed or threatened use, storage,
treatment, eXistence, release, emission, discharge, generation, manufacture, disposal or
transportation of any Hazardous Materials from, into, on, under or about the Facility, or any
other activity or occurrence by Operator, including its agents, servants, contractors, andfor
invitees, that causes or would cause any such event to exist.

"Environmental Requirements" means all present and future federal, state, regional or
local laws, statutes, regulations, ordinances, governmental rules or requirements relating to
environmental protection or the presence, use, storage, release, spill, emission, discharge,
generation, disposal or transportation of any Hazardous Materials.

"Hazardous Material" means any substance, material or waste which is or becomes
defined, as a “"hazardous waste," "hazardous material," "hazardous substance,” "extremely
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hazardous waste," or "restricted hazardous waste" under any provision of any federal, state or

local law. and includes, without limitation, hydrocarbons, petroleum, gasoline, crude oil or any
products, by-products or fractions thereof.

(i1) Operator shall not engage in nor permit the occurrence of any Environmental
Activity in, on, under or about the Facility except that Operator may use reasonable
quantities of ordinary and customary materials reasonably required in the ordinary course
of Operator's business permitted at the Facility and only compliance with all then
applicable Environmental Requirements and prudent industry practices. Operator shall, at
its own expense, procure, maintain in effect and comply with all conditions of any and all
permits, licenses, and other governmental and regulatory approvals required under any

- then applicable Environmental Requirements with respect to any Environmental Activity
by Operator, including, without limitation, the discharge of (appropriately treated)
materials or wastes into or through any sanitary sewer serving the Facility, and upon
termination of this Agreement shall cause all Hazardous Materials introduced into the
Facility by Operator, its agents, servants, contractors and invitees to be removed
therefrom in accordance with and in comphance with all applicable Environmental
Requirements.

(iii) Upon having actual knowledge or notice thereof, Operator shall immediately
notify City in writing of:

(A) any regulatory action that has been msututed or threatened by any governmental
agency or court with respect to Operator or the Fac1l1ty that relates:to any Environmental
Act1v1ty, =

(B) any claim relating to any Environmental A ctivity by Operator in, on or about the
Facility; or '

(C) -any actual or threatened material Environmental Activity on, under or about the
Facility, except any Hazardous Materials whose discharge or emission is expressly authorized by
and in compliance with all necessary permits issued by Federal, State, Regional or local
Governmental agencies pursuant to Environmental Requirements.

: (iv) Operator shall immediately provide City with copies of any communications
with federal, state, regional or local governments, agencies or courts with respect to amy
Environmental Activity or Environmental Requirement which relates to the Facility, and
any communications with any third party relating to any claim made or threatened with
respect to any Environmental Activity in, on or about the Facility.

(v) Operator shall indemnify, defend (by counsel reasonably acceptable to City),
protect, and hold City free and harmless from and against any and all claims, damages,
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liabilities fines penalties forfeitures losses, costs or expenses (including reasonable

consultants', experts' and attorneys' fees) arising from or caused in whole or in part,
directly or indirectly; by any Environmental Activity, or the failure to comply with any
Environmental Requirement in, under or about the Facility, by Operator’, Operator's
agents, servants, contractors and invitees or any party other than City. Operator's
obligations under this Section 14(b) shall include;, without limitation, and whether
foreseeable or unforeseeable, all costs of any investigations, monitoring, repair, cleanup,
restoration, removal or remediation action, or detoxification or decontamination, or the
preparation and implementation of any closure remedial action or other plans in
connection therewith that are required as a result of any Environmental Activity, and
shall survive the expiration or earlier termination of the Terms of this Agreement. For
purposes of this clause (v), including the mdemmty provided herein, City shall include its
‘officers, agents and employees.

-(vi) City shall indemnify, defend (by counsel reasonably acceptable to Operator),
-protect, and hold Operator and each of Operator's employees, officers and directors, free
-and ‘harmless from and against any and all claims, damages, liabilities, fines, penalties,

forfeitures, losses, costs or expenses (including reasonable consultants', experts' and
attorneys' fees) arising from or caused in whole or in part, directly or indirectly, by (@)
- any actual, proposed .or threatened use,'- storage, treatment, existence, rélease, emission,
discharge, manufacture, disposal, or tr_ansportatibn of any Hazardous Materials from,
~onto, en, generation, or about the Facility, whenever occurring (whether prior, during or
subsequent to the Term of this Agreement): :

(A) caused by Clty, its agents, servants, mv1tees and contractors with r%pect to
Hazardous Materials on or above level grade; or

(B) -caused By other than Operator, its agents, servants, invitees and contractors with
respect to Hazardous Materials below level grade (excluding Hazardous Materials which are-
introduced below grade from the Facility during the Term hereof).

City's obligations under this Section 14(b) shall include, without limitation, and whether
foreseeable or unforeseeable, all costs of any investigation, monitoring, repair, cleanup,
restoration;' removal or, remediation action, or detoxification or decontamination, or the
preparation and implementation of any closure, remedial action or other plans in connection
therewith that are required as a result of any Environmental Activity, and shall survive the
expiration or earlier termination of the Term of this Agreement.

_ (vii) Notwithstanding the provisions of clauses (v) and (vi) of this Section 14(b}),
the indemnifying party shall be deemed to be performing its indemnity obligations i
respect of repair, remediation and cleanup as provided therein so long as it diligently is
engaged in such repair, cleanup or remedial -actions, including detoxification and
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decontamination, in accordance with standards or processes established by the

governmental authority supervising such repair, clean-up or remedial action: provided
that if in the event of any actual or threatened release or other introduction of Hazardous
Materials in the Facility which actual or threatened release or other introduction creates a
‘material risk of immediate personal injury or property damage and is covered by the
indemnity provisions of either clause (v) or clause (vi) of this Section 14(b), as the case
may be, the indemnity under such clause, as applicable, shall be entitled to take whatever
emergency remedial or other collective action as such indemnity deems appropriate, and
the costs and expenses incurred by such indemnity thereby shall be covered by such
indemnity.

', (viii) The provisions of this Sectmn 14(b) shall survive the explratlon or earlier
termination of this Agreement.

“(ix) City represents to Operator that as of the date of this Agreement, City
‘heretofore has not been in receipt of written notice from any governmental agency of any
f-non—comphance of the Facility or any portlon thereof with any Environmental
Reqmrements :

() As of the date of this Agreement, the Operator is an organization descnbed in Section
. 501(c)(3) of the Code that is exempt from federal income tax under 501(a) of the Code and the

A Operator isnota private foundation within the meaning o £ S ection 509(a) of the Code (such
orgamzatlon is hereinafter referred to as a 501 (c)(3) Orgamzatxon) it has received a letter from

52 the'IRS to'that-effect, such letter has not been modified, limited or revoked, the Operatorwas and

is in compliance with all terms, conditions, and limitations, if any, contamed in such letter
applicable toit, the facts and circumstances which form the basis of such letter as represented to
~ the IRS continue substantially to exist, and the Operator agrees that it shall not perform any acts
or enter into any agreement which shall adversely a)jfect such federal income tax status nor shall
it carry on or permit to be carried on at the Facility of permit the Facility to be used in or for any
trade or business or by any person if such activity would adversely affect the federal income tax
status of interest on the Bonds or if such activity would adversely affect the Operator's status as a
501(c) (3) Organization. The Operator hereby represents for the benefit of the City that no andit
nor investigation by the IRS of the tax-exempt status of the Operator is presently being
condueted: The Operator shall notify the City as soon as possible in the event that it is notified
by the Internal Revenue Service that it is no longer qualifies as a 501(c) (3) Organization.

(1)'No portion of the Facility will be used to provide any of the following: any airplane,

any skybox, or other private luxury box, any Facility primarily used for gambling, any store the

- principal . business of which is the sale of alcoholic beverages for consumption off premises or
residential rental property for family units within the meaning of Section 145(d) of the Code.
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15.  Entry by City. City may enter the Facility at reasonable hours to (a) inspect the same, (b)

determine whether Operator is complying with all 1ts obligations hcreunder and/or (c) post
notices of non-responsibility:

16.  Events of Default. The occurrence of any one or more of the following events (an "Event
of Default") shall constitute a breach of this Agreement by Operator:

(a) If Operator shall fail to pay any sum required to be i)aid City pursuant to this
Agreement when and as the same becomes due and payable and such failure shall continue for
more than ten (10) days; or

(b) If Operator shall default in the performance or observance of any other term hereof to
be performed or observed by Operator, and within thirty (30) days following written notice from
_ City to Operator, Operator shall have failed to completely cure such default, or if the nature of
" such default is such that it cannot reasonably be cured within such thirty (30) day period,
Operator shall not within such thirty (30) day period have commenced with prompt diligence the
curing of such-default, or, having so commenced, shall thereafter have failed to prosecute with
prompt diligence the complete curing of such default; or

(c) If Operator éhall make a general assi:'gnment' for the benefit of credito'rs or sﬁa]l admit
in writing its inability to pay its debts as they become-due, or shall file a petition in bankruptcy,
or shall be adjudlcated a bankrupt .or as msolvent or shall ﬁle a petltlon n any proceedmg

- :adrmttmg, orfail to protest tlmely the material allegatlons of a pet1t10n ﬁled agamst 1t in’ anysuch |
proceeding, or shall seek or consent to-or acquiesce in. the appomtment of any. trustee, TeCeiver, |
or liquidator of Operator or any material part ofits propertle.s or

(d) If within thirty (30) days after the cbmmencement of any proceedings against
Operator seeking any reorganization, any reorganization, arrangement, composition,
readjustment, liquidation, dissolution, or similar relief under any present or future statute, law, or
regulation, such proceeding shall not have been dismissed, or if within thirty (30) days after the
appointment - without the consent or acquiescence of Operator, of any trustee, receiver, or
liquidator of Operator or of any material part of 1ts propernes such appointment shall not have
been vacated; or

(e) If this Agreement or any estate of Operator hereunder shall be levied upon under any
attachment or execution and such attachment or execution is not vacated within thirty (30) days;
or ‘

(f) If Operator shall abandon or surrender the Facility, or be disposséssed by process of
law or otherwise, or shall vacate or fail to take possession of the Facility.
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17.  City's Right to Terminate. If an Event of Default shall occur, City at any time thereafter

may give a written termination notice to Operator, and on the date specified in such notice
(which shall be not less than three days after the giving of such notice) Operator's right to
- possession shall terminate, unless on or before such date all sums payable by Operator under this
Agreement and all costs and expense incurred by or on behalf of City hereunder shall have been
paid by Operator and all other breaches of this Agreement by Operator at the time existing shall
have been fully remedied to the satisfaction of City. City may remove all persons and property
- Jocated therein and hold, administer and dispose of any or all of such propertles in accordance
with apphcable Oregon law.

18. Addltlonal Remedies. The remedies provided for in thls Agreement are in addition to any
other remedies available to City at law or in equity by statute or otherwise.

- 19.  City's Right to Cure Defaults. All agreements and provisions to be performed by
~ Operator under any of the terms of this Agreement shall be at its sole cost and expense. If
Operator shall fail to pay any sum of money required to be paid by it hereunder, or shall fail to
perform any other act on its part to be performed hereunder and such failure shall continue for 10
days a fter notice thereof by City, City may, but shall not be obligated to do so, and without
waiving or releasing Operator from any obligations of Operator, make any such payment or
- perform any such other act on Operator's part to be made or performed as in this Agreement
provided. All sums so paid by Clty and all necessary incidental costs shall be payable to Clty on
demand. A

20. Attornevs Fees. In the event of any arbitration or Jud101a1 proceeding between the parties

- relative to the subject of this Agreement the prevailing party shall be entitled.to recover for the

fees of its attomeys in such amount as the arbitrator or court may adjudge reasonable.

21.  Eminent Domain. If any part of the Facility, shall be taken as a result of the exercise of -
the power of eminent domain, this Agreement shall terminate as to the part of the Facility so
taken as of the date of taking (as defined below), and either City or Operator shall have the right
to terminate this Agreement as to the balance of the Facility remaining after a partial taking, by
written notice to the other within thirty (30) days after such date, provided, however, that a
condition to the exercise by Operator of such right to terminate shall be that such partial taking
shall be to such extent and nature as to substantially and permanently impair the conduct of
Operator's business therein. If all of the Facility are taken as a result of the exercise of the power
of eminent domain, this Agreement shall terminate upon the date of taking.

- Operator shall be entitled to any separate award made in favor of Operator covering
Operator's relocation expenses, goodwill, and furniture, fixtures and equipment. The award and
any and all other compensation made by the condemning authority in respect of the exercise of
the power of eminent domain, including severance damages, shall be the sole property of the
City.
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If this Agreement is not terminated as a consequence of a taking, City, at its expense,

shall restore the Facility then remaining to a complete architectural whole, provided that City's
obligation to restore shall not exceed the proceeds of the award received by it, and, if such
proceeds are insufficient to restore the Facility then remaining to a complete architectural whole,
Operator, at its election (but without obligation), may contribute the shortfall in proceeds, and, if
* Operator elects not to make such c ontribution, either p arty may t erminate this A greementby
notice to the other effective as of the date of the taking, which notice shall be g1ven within sixty
(60) days following the detérmination of the amount of the award.

It is understood and agreed that the foregoing provisions of this Section are intended to
and do fully define and set forth the respective rights and obligations of the parties in the event of
a taking of the Facility or a part thereof, including without limitation the circumstances under
which this Agreement shall or may be terminated, and the dlsposmon of any proceeds of any
award. : :

For purposes hereof the "date of taking" shall be deemed to be the date that physical
possession of the property taken is delivered to the condemning authority.

22. No Merger The voluntary or other sunender of this Agreement by Operator, or a mutual
cancellatlon thereof, shall not work a merger, and, at the optlon of C1ty,1 1€r.

asslgnment to C1ty of any or all suc,h subcontracts and sub-tenan i

- 3 Sale If the Clty, or any SUCCESSOr owner of the Faclhty,v- : éi?’&iﬁm
Call hablhtles and obhganons on the part of the ongmal C1ty, or such;successor owner, under this -
Agreement accruing thereafter shall terminate, and thereupon all such habxhtles and obligations
shall be binding upon the new owner. .
24. No Lght Air, or View Easement. Any diminttion or shutting off of light, air, or view by
any structure which may be erected on lands adjacent to the Bulldmg shall in no way affect this
Agreement or impose any liability on City. :

25.  Abandonment. Operator shall not vacate or abandon any part or all of the Facility. If
Operator shall vacate, abaridon, or surrender the Facility, or be dispossessed by process of law or
otherwise, any personal property belonging to Operator and left on the Facility shall be deemed
to be abandoned, at the option of the City.

26.  Surrender. Operator shall at the end of the Term hereof surrender to City the Facility and
all alterations, additions and improvements thereto in the same condition as when received,
ordinary wear and tear excepted. Damage by fire, earthquake, act of God, or the elements that are
not otherwise the responsibility of the Operator shall also be excepted. Improvements installed in
the Facility by Operator, shall, without compensation to Operator, then become City's property
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free and clear of all claims to or against them by Operator or any od person, subject to Operator's

removal rights under Section 8(c).

27. Waiver. The waiver by either party of any term, agreement, condition, or provision herein
contained shall not be deemed to be a waiver of any subsequent breach of the same or any other
term, agreement,. condition, or provision herein contained, nor shall any custom or practice
which may grow between the parties in the administration of the terms hereof be construed to
waive or to lessen the right of such party to insist upon the performance by the other party in
strict accordance with said terms.

28.  Notice. All notices, demands or other writings provided in this Agreement to be given or
made or sent, or which may be given or made or sent by either party to the other, shall be
deemed to have been fully given or made or sent when made in writing and upon personal
~ delivery (whether by a party or its agent, or by courier), or by electronic transmissions such as
" telex, E-Mail or facsimile (provided that such notice is confirmed by mail as next provided) or
after seventy-two (72) hours following deposit in the United States mail, registered or certified,
postage prepaid, and addressed as follows: to Operator at the address specified in the Basic
Agreement Information, or to such other place as Operator may from time to time designate in a
notice to City; to City at the address specified in the Basic Agreement Information, or to such
other place as City may from time to time designate in a notice to Operator. Operator hereby
appoints ‘as ‘its agent to receive the service of all dispossessory or distraint proceedings and
notices thereunder the person in charge of or occupymg the Facility at the time, and, if no person
shall be in charge of or occupying the same, then such serv1ce may ° be made by attachmg ﬂzc
- same on-the main entrance of the Facility: -

29.. Complete Agreement. There are no oral agreement§ between City and Operator affecting
this Agreement, and this Agreement supersedes and cancels any and all previous negotiations,
arrangements, brochures -agreements, and understandmgs if any, between City and Operatoror
displayed by City to Operator with respect to the subject matter of this Agreement. There are no
representations between City and Operator other than those contained in this Agreement and all
reliance with respect to any representations is solely upon such representations.

30.  Corporate Authority. Each of the persons executing this Agreement on behalf of Operator
does hereby covenant and warrant that Operator is a duly authorized and existing corporation,
that Operator has and is qualified to do business in Oregon, that the corporation has full right and
authority to enter into this Agreement, and that the person(s) signing on behalf of the corporation
were authorized to do so.

31. Miscellaneous Provisions.

(2) The words "City" and "Operator" as used herein shall include the plural as well as the
singular.
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(b)- Time is of the essence of this Agreement and each and all of its provisions.

(c) The agreements, conditions and provisions herein contained shall, subject to the
provisions as to assignment, apply to and bind the heirs, executors, administrators, successors
and assigns of the parties hereto.

(d) If any provision of this Agreement shall be determined to be illegal or unenforceable,
* such determination shall not affect any other provision of this Agreement and all such other
provisions shall remain in full force and effect. '

(e) This Agreement shall be governed by and construed- ‘pursuant to the internal laws of
the State of Oregon, as the same are applied to agreements made and to be performed in this
state. :

(f) All remedies hereinbefore and hereafter conferred upon City shall be deemed

cumulative and no one shall be exclusive of the other, or shall in any way limit the availability to

. City of any other remedy conferred by law, Whether or. not specifically conferred by the
. provisions of this Agreement.

(). All mdemmtles of each party contained in thlS Agreement shall surv1ve the explrauon
or other 'ermmatlon hereof w1th respect to any act, condltlon or event-which is covered by such -

( j.aclmowledge and agree that each party has rev1ewed an I'and has

‘beenprovided the opportunity of its respective counsel to review and revise, thls Agreement and

no’ rule _o onstrucnon to the effect-that amblgmtles are to be resolved against the drafting party

shall be employed in the interpretation or construction of thls Agreement or any amendments or
exhibits thereto , o :

°)

_ (1) ’The parties acknowledge and agree that Operator is an independent contractor, and not
an agent of the City, and has no power or authority to act on behalf of or bind the C1ty in any
manner.

232, vrBrokcrage. Each .party‘ warrants and represents to the other that such party has not

- retained the services of any real estate broker, finder or any other person whose services would
form the basis for any claim for any commission or fee in connection with this Agreement or the

_ transactions contemplated hereby. Each party agrees to save, defend, indemnify and hold the
other party free and harmless from any breach of its warranty and representation as set forth in
the preceding sentence, including the other party's attorney's fees.
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33. AsSignment and Subcontracting.

(a) Operator shall not voluntarily or by operation of law (i) assign, pledge, transfer or
encumber (collectively" Assignment") or subcontract all or any part of this Agreement or
Operator's- interest in the Facility, or (ii) permit the Facility or any part of it to be occupied by
anyone other than Operator, its employees, agents, members or representatives, without City's
prior written consent, which will not be unreasonably withheld. Any Assignment or subcontract
without City's prior written consent shall be voidable and, at City's election, shall constitute an
Event of Default. As used herein, the term "subcontract" does not include contracts with
independent- contractors who provide program assistance and operational support, such as
contracts with yoga or aerobics instructors acting as independent contractors.

: (b) Any dissolution of Operator or any merger, consolidation or other reorganization of
~ Operator involving as a party thereto an entity not a ffiliated with the Y oung M en's C hristian
" Association shall constitute an Assignment requiring City's consent '

-(c) Each request for consent to an Assignment or subcontract shall be in writing,
accompanied by the name, address and business of the proposed assignee or subcontractor, the
proposed use of the Facility, the terms and conditions of the proposed Assignment or subcontract
and information relevant to City's determination as to the tax-exempt status and financial and
operational responsibility and appropriateness of the proposed . assignee or subcontractor.
Operator agrees to provide City with such other or additional information and documentatlon as
City may- reasonably request. No consent to any Assignment or subcontract shall -constitute
consent to.any other Assignment or subcontract or be deemed to be a wmver of the provxswns of
this Section 33. :

- (d):City shall be permitted to consider any reasonable factor in determining whether or
not to withhold its consent to a proposed Assignment. Without limiting the other circumstances
under which it may be reasonable for -City to withheld its consent, it shall be deemed reasonable
for City to withhold its consent if any of the following conditions are not satisfied:

(1) No Event of Default shall have occurred and be continuing;

(i) The proposéd transferee shall have the financial strength and stability to
perform all obligations under this Agreement to be performed by Operator,

(iii) The proposed use of the Facility shall be consistent with the purpose and

~intent of this Agreement to provide a community recreation center operated as a public

benefit for residents of the City, including social, recreational, health and fitness
programs in accordance with this Agreement.
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(iv) The proposed transferee shall, at all times during the Term of the Assignment
or subcontract, be a tax-exempt entity as defined in the Internal Revenue Code of 1986,
as amended; and

(v) All tIurd partles whose consent to such transfer the City is requlred to obtain
shall grant such consent.

(¢) Any assignee of, or subcontractor under, this Agreement shall, by reason of accepting
such Assignment or entering into such subcontract, be deemed, for the benefit of City, to have
assumed and agreed to conform and comply with each and every term, covenant, condition and
obligation in this Agreement to be performed by Operator during the term of the Assignment or
subcontract. No assignee or subcontractor shall make any further Assignment or subcontract
without City's p rior written c onsent, which City may grant or withhold on and subject to the

- terms and condxtlons of this Section 33.

® No Assignment or subcontract shall release Operator of Operator's obligations under
this Agreement, or alter the primary liability of Operator to perform all other obhgatlons to be
performed by Operator under this Agreement.

(g) ‘Operator iinmediately and irrevocably assigns to City, as security for Operator’s

obligations under this Agreement, all rents and income from any A551gnment or subcontract-of-
‘_all or any part of the Facility as permitted by this Agreement and City ora recelvef for Opetator_e
_-appomted on City's application, can collect such rent and apply it towardOp -rato
- under this ‘Agreement; provided, however, that so- long as- operator'i

terms of this Agreement .all such rents and income shall remam part of th Famhty's operalmg
budget '

) IfOperator requests City's consent to a proposed Assignment or subcontract, Operator
shall pay to City, whether or not consent is given, "City's reasonablé attomeys fees incurred in
connection with each such request. :

34.  Estoppel Certificate. Each party shall, within twenty (20) days after written request from
the other party, execute aclcnowledge and deliver to the requesting party a statement in writing

cert1fy1ng.

(i) The Term Commencement date;
(ii) That this Agreement is in full force and effect (or, if this Agreement has been
modified, that this Agreement is in full force and effect as modified, and stating the date

and nature of such modification);

(iii) The date to which sums payable City under this Agreement have been paid;
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(iv) The fact that there are no Events of Default or breaches of this Agreement by
Operator or City except as specified in the statement; and

(v) Such additional information and confirmation reasonably requested by the
requesting party. Each party agrees that any statement delivered by such party pursuant to
this Section 34 may be relied upon by any third party for whose benefit it is obtained.

t
!

IN WITNESS WHEREQF, the péfcies have executed this Agreement as of the date set forth in
this Basic Agreement Information. '

crry: 'OPERATOR:
_ CITY OF SHERWOOD CITY ' YOUNG MEN'S CHRISTIAN
a municipal cofporation ASSOCIATION OF COLUMBIA-
S WILLAMETTE
) s _ - (31gnau'1'r¢) .
(Prthame) - ' \(Print Name)
| Its:,‘ . . - ‘ | Its
' (Title) | | T (Title)

Approved as to form by City Attorey

e
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