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STAFF MEMORANDUM
17 March 1981

Lo Planning Commission
FROM: Planning Department
RE: Appeal of File No. V-9-80, a variance to the height requirements

for an accessory structure located on Tax Lot 3207DD-716, being
709 Jeffrey Court, Newberg, Oregon. The applicant's are
Mr. & Mrs. David D. Bothum

On October 27, 1980 the Newberg PBuilding Department issued a construction
permit for an accessory building, that being a single story garage structure
to be situated at 709 Jeffrey Court, Newberg, Oregon. During construction
of the garage structure the applicant substantially modified the plans to
make a fully usable second story upon the structure. These modifications
were not submitted for review by the Building or Planning Departments and
were not authorized under the permit issued. The applicants were then
notified of a violation affecting the construction of the garage. The
violation was:

1. That the revisions to the accessory structure were not approved
by the Building Department; and

2. The Newberg Zoning Ordinance docs not authorize a two story
accessory structure within R-1 (Low Density Residential) zoning
districts.

A copy of the notice of violation is attached for your review.

The applicants were allowed 30 days to correct the violation. Within the

30 day period the applicant' submitted an application for a variance to the
height requirements for an accessory structure in order that the now constructed
garage may be allowed to remain. On January 30, 1981 a decision was made

by the Newberg Planning Director after referral to all City department heads.
The determination made by the Planning Director was to deny the variance

request based upon findings and observations made pursuant to the variance
criteria identified within the Newberpg Zouning Ordinance. A copy of the
decision of the Planning Director is also attached for your review.
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Bothum Appeal

The applicant has appealed the decision of the Planning Director and has
provided a response which is also attached for your review. Within the
response the applicant has indicated that the building height requirement
is 14 feet. The Newberg Zoning Ordinance specifies that accessory buildin
within the R-1 district are limited to one story in height but there is

no exact footage requirement within the Ordinance. In addition, the
applicant identifies within his appeal response that the building, in fact,
does not create any hardships as stated within the Ffirst criteria of the
variance, but in lieu of meeting this specific criteria, the applicant
responds by indicating that the adjoining property owners have signed a
petition indicating their general acceptance of the building. The Newberg
Zoning Ordinance does not provide for alternative criteria to be substituted
in lieu of those identified within the Zoning Ordinance. When a decision

is reached relating to a variance, it must conform to the exact criteria
identified within the Ordinance.

xS

The applicant has indicated that there is an exceptional or extraordinary
circumstance relating to the property in that the property has an entry

way which is long and tapered which cuts down on the square footage and

that a larger building would take up some of the future backyard area.

In response as is noted within the letter of denial, the applicant's lot
contains over 7,500 square feet in area which exceeds the minimum lot

size requirements within the R-1 zone. It does appear based upon reviaw of the
plot plan that the lot could adequately handle a larger one-story outbuilding
and still comply with the Newberg development codes. In addition, it is
necessary to build within the code limitations identified by the Zoning
Ordinance. The applicant did have the opportunity to purchase or not
purchase the lot involved bascd upon the building limitations related to

that property. The desire to build a larger garage storage structure is

not adequate to comply with the variance criteria, especially when adequate
land is available on the site to accommodate a larger structure while still
meeting the minimum setback and height requirements.

It is suggested that you review the letter of denial relating to the variance
requirements as signed by the Newberg Planning Director in that this document
provides greater detail in responding to the variance criteria relating to
this request.

RECOMMENDATION

Staff still finds, that based upon the investigation and evidence submitted,
the request does not substantially conform to such criteria and, therefore,
the decision of the Planning Director should be affirmed.
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4 December 1980

David D. Bothum | »
709 Jeffrey Court
Newberg, OR 97132

RE: Building Violation, Building Permit No. 5470
Dear Mr. Bothum,

On October 31, 1980 the Nawberg Building Department issued
a building permit for a single car garage located at 709 Jeffrey
Court, Newberg, Oregon. Approval of the building permit was
based upon drawings submitted by yourself which indicate the floor
plan, construction and general design of the structure. These
plans were reviewed and approved as being generally consistent with
the Newberg building and zoning codes. It has now come to our
attention that you have altered the design of the structure to be
significantly different from the plans which were approved as part
of the above referenced building permit. The alterations that you
have made were not submitted to the City of Newberg for review
in accordance with our ordinances, and as it turns out, the alterations
that you have made are in violation to the height requirements specified
within the Newberg Zoning Ordinance No. 1968.

Section 474 Sub. 1-A of the Newberg Zoning Ordinance which relates
to building height limitations reads in part as follows:

"Accessory buildings in the R-1, R-2, R-3 and R-P districts
are limited to one story in height."

The alterations you have made to create a second story upon the
structure is in direct violation of the Newberg Zoning Ordinance.
The Newberg Zoning Ordinance also provides a method in which the City
may use to remedy violations. This is found in Section 802 of the
Newberg Zoning Ordinance and reads as follows:

"Violations and Penalties. Violation of any provision in
this Ordinance is punishable by a fine not to exceed $500.
Each day of a continuing violation constitutes a separate
Violation and may be punishable by a separate fine not to
exceed $500."
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The construction of a second story upon the above referenced
structure may be considered a continuing violation. This matter
will be referred to the Newberg City Attorney if the violation has
not been corrected within 30 days.

If you have any questions, feel free to contact either myself
or the Newberg City Attorney.

Sincerely,

QE% ‘—-C.._D.
CYay, . Moorhead

Y,
Ptgﬁiing Director

CWM:bym
ce: Building Dept.
City Administrator
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January 30, 1981

Mr. & Mrs. David D. Bothum
709 Jeffrey Court
Newberg, OR 97132

RE: V-9-80, A variance to the height requirements for an accessory
structure located on T. T.. 3207DD-716, 709 Jeffrey Court,
Newberg, OR

Dear Mr., & Mrs. Bothum,

Please be advised that your request for a variance to the height
restrictions of an accessory building within the R-1 zone has been
processed in accordance with criteria found within the Newberg Zoning
Ordinance (refer to Page 112, Section 678). A determination has been

made to DENY your request basod upon the following findings and observa-
tions.

A. The Newberg Zoning Ordinance requires that in order to grant a
variance, the strict or literal interpretation and enforcement
of the specified regulation must result in practical difficulty
Oor an unnecessary physical hardship inconsistent with the objectives
of the Zoning Ordinance. The Newberg Zoning Ordinance indicates
that a practical difficulty or unnecessary physical hardship may
result from size, shape or dimensions of a site or the location
of existing structures thereon, from geographic, topographic or
other physical features on the site or in the immediate vicinity,
or from population densities, street locations or traffic conditions
in the immediate vicinity.

The variance is being requested for the purpose of allowing a two-
story accessory structure within the R-1 (Low Density Residential) zoning
district. The accessory structure has currently been constructed in
violation of the standard zoning height restrictions which would allow
accessory structures to be built provided they are limited to one-story
in height, It appears from the site plan submitted with the application
that the existing garage subject to this request is approximately 15 feet
from the side and rear property lines. It does not appear by the draWLng
that the garage was limited to this speeific site location only or that
the first floor arca be limited to 400 square feet. Tt does appear by
the site drawing that adequate land within the lot is available which
could accommodate a larger first floor area.
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Because of these observations, it does not appear that a strict or
literal interpretation of the one-story height requirement would
result in a practical difficulty of situating such a structure on
the lot. The existance of the structure now being located on the
lot in violation to the height requirements would not serve as an
argument for practical difficulty as such an argument circumvents
the regulations and intent of the Newlhwerg Zoning Ordinance.

B. In order to grant a variance there must be an exceptional or
extraordinary circumstance or condition applicable to the
property involved or te the intended use of the property which
do not apply generally to other properties classified in the
same zoning district. The subject property is considered to
be a standard R-1 (Low Density Residential) subdivision lot.
The dimensions of the lot are relatively standard and provide
adequate opportunity for site design of a single-family
structure and accessory buildings. A single-family structure
and an accessory building could be situated on the property
with no apparent difficulty as the lot is over 7,500 square
feet in area. The applicant's have indicated that a single-
car garage with a storage space upon the second floor was the
only outbuilding applicable to the lot and their.needs. It
does appear that the lot could adequately handle a larger
one~story outbuilding and still cowply with the Newberg
development codes. In addition, all lots within the subdivision
surrounding the subject property are approximately the same
size in square footage as the applicant's property. There does
not appear to be an exceptional or extraordinary circumstance
or condition applicable to the applicant's property which would
not generally apply to all of the properties within the sub-
division and, in fact, all other properties developed since
the creation of the Low Density Residential minimum lot size
requirements.

C. In order to grant a variance, a strict or literal interpretation
or enforcement of the one-story accessory structure height
regulation must deprive the applicant of privileges enjoyed by
the owners of other properties classified in the same zoning
district. The ability to have a two-story accessory structure
is not a privilege enjoyed by other owners of property within
the same zoning district. The submission of a petition by
current adjoining property owners indicating their acceptance
of the structure would not satisfy this criteria as it must
relate to a privilege enjoyed by other property owners within.
the Low Density Residential zoning district. Adjoining property
owners do not enjoy the privileges of having a two-story accessory
structure on their particular parcel.
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D. To grant a variance, the variance must not constitute a grant
of a special privilege inconsistent with the limitations on
other properties classified in the same zoning district. No
other property owners within the R-1 zoning district may be
authorized to have a two-story accessory building near the
vicinity of this application and, therefore, if this application
was approved, it would grant a special privilege which would
not other wise be authorized to adjoining property owners.

E. The final criteria for granting a variance is that the granting
of the variance will not be detrimental to the public health,
safety or welfare or materially injurious to properties or
improvements in the vicinity. It does not appear that the
structure would be materia}ly injurious to properties or
improvements in the vicinity, however, a violation of the
Newberg Zoning Ordinance, by its nature, constitutes a
detriment to the public health, safety or welfare of the
community as a granting of the variance would constitute a
circumvention of the zoning regulations.

A variance may only be granted where it can be demonstrated based
upon the application, investigation, and evidence submitted that the
request would substantially conform to the five criteria as indicated
above. Based upon the investigation and evidence submitted, the
Newberg Planning Department finds that the request does not substantially
conform to such criteria and, therefore, the request for a variance
has been denied.

An appeal to this decision may be made by the applicant, an adjoining
property owner, or any person, firm or corporation affected by the

decision. Any request for an appeal to this decision must be made within 10 days

of the date of this letter by filing notice of appeal with the Newberg

Planning Department. A notice requesting an appeal of this decision must
specify how the Planning Department, in making its decision, failed to
accurately interpret the specified regulations. Any appeal will stay all

action of this request until the appeal is resolved.

Sincerely,

4 g%ff/’ﬂoorhead
Piannzug Director

CWM: bym

cc: City Attorney
City Administrator
Building Dept.
Adjoining Property Owners




Fe.bruary L, 1981 . .

TO WHOM IT MAY CONCERN:

In response to the letter of denial for a variance to the height requirements
for an accessory structure located at 709 Jeffrey Court, Newberg, Oregon, the
letter dated January 30, 1981 has failed to bring out all the facts concerned
with this variance. It has failed to show that the Building Department has
broken City Ordinance Regulations concerning height requirments for an R-1
Zoning District, such as this building is in.

The Building Department of the City of Newberg has on file the approved plans
for this building, approving it for a height of 16 feet. When it specifically
states in City Ordinances in this matter to be no more than 14 feet in height.

Not knowing all codes required, this gave me a very relaxed guide line to height
requirements. This is a very loose interpretation of height requirements given
to me by the Building Department.

This lead me to honestly believe at that time, the building was within City Code.
This building is approximately 12 inches over the approved height.

RESPONSE TO THE FIVE POINTS OF CRITERIA FOUND WITHIN THE NEWBERG ZONING
ORDINZNCE, FOR A VARIANCE:

Criteria A: The Newberg Zoning Ordinance indicates that a practical difficulty

or unnecessary physical hardship may result from size, shape or dimmensions of

a site or the location of existing structures thereon, from geographic, topographic
or other physical features on the site or in the immediate vicinity or from pop-
ulation densities, street locations or traffic conditions in the immediate
vicinity.

This building in fact, does not create any hardships as stated above. A petition
was signed by immediate residents stating that they accepted the building and that
it was not detrimental to their health, safety or welfare or materially injurious
to properties or improvements in the vicinity. Also that they could not build

one such as this on their own property.

Criteria B: An exceptional or extraordinary circumstance or condition applicable
to the property involved or to the intended use of the property which do not apply
generally to other properties classified in the same zoning district.

Generally, the lots in this vicinity are four sided and can squeeze on a two car
garage. But not in the case as on this property. As shown on the Plot-Plan which
is accurate, the entrance to the property is long and tappered, cutting down the
square footage of the lot greatly. This leaves it next to impossible to put a
larger building in without taking most of the future back yard area. Also a much
more expensive drive would have to be used, again taking more room.

Criteria C: The privilege enjoyed by other property owners within the Low Den-
sity Residential Zoning district, have not been deprived, having two car garages,
but in fact | have been deprived since it is very difficult with property line
limits, and how close you can build to them, also the dimensions of the parcel
deprive building wider structures, as enjoyed by other ajoining owners.

The immediate owners have stated that they enjoy the design of the building, and
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that we should fight to keep it!

Criteria D: This has already been accepted by adjoining property owners
that they could not be authorized to build a structure such as this one on
their own property.

Criteria E: This building will not in any way be detrimental to the public
health, safety or welfare or materlally injurious to properties or improve-
ments in the vicinity. Since in fact, that there has been only one complaint
filed by one private citizen.
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CITY OF NEWBERG
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APPLICATION FOR BUILDING PERMIT

“'/}C/

Date r‘L Wi /(957 Bidg. Fee Permit No. 9 E
} i :’ 5 g f g 3
Est. Value " 280, © State % | . BN Valation .35 '3 ¢ -
' Heny / A) °
Square Ft. SV Plan Ck. Fee Date Issued _ O / >\/(/ ‘5—}
Pl COT= e TN Storm Sewer [ b e 1%
g . i o /J 1 ( (f Vit N
Traffic Control = Approved /1 - 4 yid ’g,{}
BuildersBoard# - [ | <(, ltoTALS {(L F) 4 0 Rec. # O |5
t
( NEW “) ADDITION REMODELING REPAIR DEMOLITION OTHER

Two sets of plans and plot plans must be furnished with application.

I3l
§ W - S
~Address _ 227

SEEFEES

()0’4(.7—‘_.‘ /Vttv’f,f;tv[ /

97/32—

LotNo. ~Z/ _BIk.No.

Plat

/})\b/{/“«'ﬁé“}_ots@f L’L &

X
fwr’ﬂf-‘@\‘é? o

( a‘.. e 1 0

Ownef //))1//‘/? /) \J’,{(\/ //U,I( Address "(-9.«)-‘ A (U e “ 57‘ l/’/‘// ’K ! 7/0 égé’o
‘:. “,2“‘ ,,,,, rj,')'). b
’Bu]lder k. q”?’)TI’ /24 ﬁﬁi‘-‘ ?7‘ fo. ﬂc-Address //f //'.S /}7{ a ‘// S ?ﬂ_ﬂ/

Building Use: Single Res. y Multi. Res. No. ____ Comm. ____ Industrial No. Bedrooms ___

o ‘/] / i s A &)
N ’/“-'f/f A& { /uu A4E, ;84 :'//.,'lf': A //ji’l"C\.
74 ¢
1 ) 2]
W -1/ <9 . !
No. Stories __ 7/ Total Height Lot Size _ 720 > 4 7/1‘ Zoning
‘Set Backs: Front Bagk: Sides Garage

If any of the following installations or operations are contemplated, permits and/or specifications may be required:

Permit or Specs.

Needed

Pmt. #

Permit or Specs.

Needed

Excavation & Grading
Moving

Water & Sewer

Sign Permit

Demolition

Occupancy

Sidewalk & Driveway

Road Open

Street

Mechanical

Plumbing

Other

| hereby acknowledge that | have read this application and state that the above is correct and agree to comply with
all city ordinances and state laws regulating building construction.

Applicant or Owner
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January 30, 1981

Mr. & Mrs. David D. Bothum
709 Jeffrey Court
Newberg, OR 97132

RE: V-9-80, A variance to the height requirements for an accessory
structure located on T. L. 3207DD-716, 709 Jeffrey Court,
Newberg, OR

Dear Mr. & Mrs. Bothum,

Please be advised that your request for a variance to the height
restrictions of an accessory building within the R-1 zone has been
processed in accordance with criteria found within the Newberg Zoning
Ordinance (refer to Page 112, Section 678). A determination has been
made to DENY your request based upon the following findings and observa-
tions.

A. The Newberg Zoning Ordinance requires that in order to grant a
variance, the strict or literal interpretation and enforcement
of the specified regulation must result in practical difficulty
or an unnecessary physical hardship inconsistent with the objectives
of the Zoning Ordinance. The Newberg Zoning Ordinance indicates
that a practical difficulty or unnecessary physical hardship may
result from size, shape or dimensions of a site or the location
of existing structures thereon, from geographic, topographic or
other physical features on the site or in the immediate vicinity,
or from population densities, street locations or traffic conditions
in the immediate vicinity.

The variance is being requested for the purpose of allowing a two-
story accessory structure within the R-1 (Low Density Residential) zoning
district. The accessory structure has currently been constructed in
violation of the standard zoning height restrictions which would allow
accessory structures to be built provided they are limited to one-story
in height. It appears from the site plan submitted with the application
that the existing garage subject to this request is approximately 15 feet
from the side and rear property lines. It does not appear by the drawing
that the garage was limited to this specific site location only or that
the first floor area be limited to 400 square feet. It does appear by
the site drawing that adequate land within the lot is available which
could accommodate a larger first floor area.
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Because of these observations, it does not appear that a strict or
literal interpretation of the one-story height requirement would
result in a practical difficulty of situating such a structure on
the lot. The existance of the structure now being located on the
lot in violation to the height requirements would not serve as an
argument for practical difficulty as such an argument circumvents
the regulations and intent of the Newberg Zoning Ordinance.

B. In order to grant a variance there must be an exceptional or
extraordinary circumstance or condition applicable to the
property involved or to the intended use of the property which
do not apply generally to other properties classified in the
same zoning district. The subject property is considered to
be a standard R-1 (Low Density Residential) subdivision lot.
The dimensions of the lot are relatively standard and provide
adequate opportunity for site design of a single-family
structure and accessory buildings. A single-family structure
and an accessory building could be situated on the property
with no apparent difficulty as the lot is over 7,500 square
feet in area. The applicant's have indicated that a single-
car garage with a storage space upon the second floor was the
only outbuilding applicable to the lot and their. needs. It
does appear that the lot could adequately handle a larger
one-story outbuilding and still comply with the Newberg
development codes. In addition, all lots within the subdivision
surrounding the subject property are approximately the same
size in square footage as the applicant's property. There does
not appear to be an exceptional or extraordinary circumstance
or condition applicable to the applicant's property which would
not generally apply to all of the properties within the sub-
division and, in fact, all other properties developed since
the creation of the Low Density Residential minimum lot size
requirements.

In order to grant a variance, a strict or literal interpretation
or enforcement of the one-story accessory structure height
regulation must deprive the applicant of privileges enjoyed by
the owners of other properties classified in the same zoning
district. The ability to have a two-story accessory structure
is not a privilege enjoyed by other owners of property within
the same zoning district. The submission of a petition by
current adjoining property owners indicating their acceptance

of the structure would not satisfy this criteria as it must
relate to a privilege enjoyed by other property owners within
the Low Density Residential zoning district. Adjoining property
owners do not enjoy the privileges of having a two-story accessory
structure on their particular parcel.




L4

D. To grant a variance, the variance must not constitute a grant
of a special privilege inconsistent with the limitations on
other 'properties classified in the same zoning district. No
other property owners within the R-1 zoning district may be
authorized to have a two-story accessory building near the
vicinity of this application and, therefore, if this application
was approved, it would grant a special privilege which would
not other wise be authorized to adjoining property owners.

E. The final criteria for granting a variance is that the granting
of the variance will not be detrimental to the public health,
safety or welfare or materially injurious to properties or
improvements in the vicinity. It does not appear that the
structure would be materially injurious to properties or
improvements in the vicinity, however, a violation of the
Newberg Zoning Ordinance, by its nature, constitutes a
detriment to the public health, safety or welfare of the
community as a granting of the variance would constitute a
circumvention of the zoning regulations.

A variance may only be granted where it can be demonstrated based
upon the application, investigation, and evidence submitted that the
request would substantially conform to the five criteria as indicated
above. Based upon the investigation and evidence submitted, the
Newberg Planning Department finds that the request does not substantially
conform to such criteria and, therefore, the request for a variance
has been denied.

An appeal to this decision may be made by the applicant, an adjoining
property owner, or any person, firm or corporation affected by the
decision. Any request for an appeal to this decision must be made within 10 da
of the date of this letter by filing notice of appeal with the Newberg
Planning Department. A notice requesting an appeal of this decision must
specify how the Planning Department, in making its decision, failed to '
accurately interpret the specified regulations. Any appeal will stay all
action of this request until the appeal is resolved.

Sincerely,

). Mosho

Clay W. Moorhead
PMnning Director

CWM:bym

ce: City Attorney
City Administrator
Building Dept.
Adjoining Property Owners
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414 E. First Street

January 30, 1981

Mr. & Mrs. David D. Bothum

709 Jeffrey Court

Newberg, OR 97132

RE: V-9-80, A variance to the height requirements for an accessory
structure located on T. L. 3207DD-716, 709 Jeffrey Court,
Newberg, OR

Dear Mr. & Mrs. Bothum,

Please be advised that your request for a variance to the height
restrictions of an accessory building within the R-1 zone has been
processed in accordance with criteria found within the Newberg Zoning
Ordinance (refer to Page 112, Section 678). A determination has been
made to DENY your request based upon the following findings and observa-
tions.

A. The Newberg Zoning Ordinance requires that in order to grant a
variance, the strict or literal interpretation and enforcement
of the specified regulation must result in practical difficulty
or an unnecessary physical hardship inconsistent with the objectives
of the Zoning Ordinance. The Newberg Zoning Ordinance indicates
that a practical difficulty or unnecessary physical hardship may
result from size, shape or dimensions of a site or the location
of existing structures thereon, from geographic, topographic or
other physical features on the site or in the immediate vicinity,
or from population densities, street locations or traffic conditions
in the immediate vicinity.

The variance is being requested for the purpose of allowing a two-
story accessory structure within the R-1 (Low Density Residential) zoning
district. The accessory structure has currently been constructed in
violation of the standard zoning height restrictions which would allow
accessory structures to be built provided they are limited to one-story
in height. It appears from the site plan submitted with the application
that the existing garage subject to this request is approximately 15 feet
from the side and rear property linmes. It does not appear by the drawing
that the garage was limited to this specific site location only or that
the first floor area be limited to 400 square feet. It does appear by
the site drawing that adequate land within the lot is available which
could accommodate a larger first floor area.
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Because of these observations, it does not appear that a strict or
literal interpretation of the one-story height requirement would
result in a practical difficulty of situating such a structure on
the lot. The existance of the structure now being located on the
lot in violation to the height requirements would not serve as an
argument for practical difficulty as such an argument circumvents
the regulations and intent of the Newberg Zoning Ordinance.

B. 1In order to grant a variance there must be an exceptional or
extraordinary circumstance or condition applicable to the
property involved or to the intended use of the property which
do not apply generally to other properties classified in the
same zoning district, The subject property is considered to
be a standard R-1 (Low Density Residential) subdivision lot.
The dimensions of the lot are relatively standard and provide
adequate opportunity for site design of a single-family
structure and accessory buildings. A single-family structure
and an accessory building could be situated on the property
with no apparent difficulty as the lot is over 7,500 square
feet in area, The applicant's have indicated that a single-
car garage with a storage space upon the second floor was the
only outbuilding applicable to the lot and their.needs. It
does appear that the lot could adequately handle a larger
one-story outbuilding and still comply with the Newberg
development codes. In addition, all lots within the subdivision
surrounding the subject property are approximately the same
size in square footage as the applicant's property. There does
not appear to be an exceptional or extraordinary circumstance
or condition applicable to the applicant's property which would
not generally apply to all of the properties within the sub-
division and, in fact, all other properties developed since
the creation of the Low Density Residential minimum lot size
requirements.

C. In order to grant a variance, a strict or literal interpretation
or enforcement of the one-story accessory structure height
regulation must deprive the applicant of privileges enjoyed by
the owners of other properties classified in the same zoning
district. The ability to have a two-story accessory structure
is not a privilege enjoyed by other owners of property within
the same zoning district. The submission of a petition by
current adjoining property owners indicating their acceptance
of the structure would not satisfy this criteria as it must
relate to a privilege enjoyed by other property owners within.
the Low Density Residential zoning district. Adjoining property
owners do not enjoy the privileges of having a two-story accessory
structure on their particular parcel.
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D. To grant a variance, the variance must not constitute a grant
of a special privilege inconsistent with the limitations on
other properties classified in the same zoning district. No
other property owners within the R-1 zoning district may be
authorized to have a two-story accessory building near the
vicinity of this application and, therefore, if this application
was approved, it would grant a special privilege which would
not other wise be authorized to adjoining property owners.

E. The final criteria for granting a variance is that the granting
of the variance will not be detrimental to the public health,
safety or welfare or materially injurious to properties or
improvements in the vicinity. It does not appear that the
structure would be materially injurious to properties or
improvements in the vicinity, however, a violation of the
Newberg Zoning Ordinance, by its nature, constitutes a
detriment to the public health, safety or welfare of the
community as a granting of the variance would constitute a
circumvention of the zoning regulations.

A variance may only be granted where it can be demonstrated based
upon the application, investigation, and evidence submitted that the
request would substantially conform to the five criteria as indicated
above. Based upon the investigation and evidence submitted, the
Newberg Planning Department finds that the request does not substantially
conform to such criteria and, therefore, the request for a variance
has been denied.

An appeal to this decision may be made by the applicant, an adjoining
property owner, or any person, firm or corporation affected by the

decision. Any request for an appeal to this decision must be made within 10 days

of the date of this letter by filing notice of appeal with the Newberg
Planning Department. A notice requesting an appeal of this decision must
specify how the Planning Department, in making its decision, failed to
accurately interpret the specified regulations. Any appeal will stay all
action of this request until the appeal is resolved.

Sincerely,

nning Director

CWM:bym

cc: City Attorney
City Administrator
Building Dept.
Adjoining Property Owners
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January 30, 1981

Mr. & Mrs. David D. Bothum
709 Jeffrey Court
Newberg, OR 97132

RE: V-9-80, A variance to the height requirements for an accessory
structure located on T. L. 3207DD-716, 709 Jeffrey Court,
Newberg, OR

Dear Mr. & Mrs. Bothum,

Please be advised that your request for a variance to the height
restrictions of an accessory building within the R-1 zone has been
processed in accordance with criteria found within the Newberg Zoning
Ordinance (refer to Page 112, Section 678). A determination has been
made to DENY your request based upon the following findings and observa-
tions.

A. The Newberg Zoning Ordinance requires that in order to grant a
variance, the strict or literal interpretation and enforcement
of the specified regulation must result in practical difficulty
or an unnecessary physical hardship inconsistent with the objectives
of the Zoning Ordinance. The Newberg Zoning Ordinance indicates
that a practical difficulty or unnecessary physical hardship may
result from size, shape or dimensions of a site or the location
of existing structures thereon, from geographic, topographic or
other physical features on the site or in the immediate vicinity,
or from population densities, street locations or traffic conditions
in the immediate vicinity,

The variance is being requested for the purpose of allowing a two-
story accessory structure within the R-1 (Low Density Residential) zoning
district. The accessory structure has currently been constructed in
violation of the standard zoning height restrictions which would allow
accessory structures to be built provided they are limited to ome-story
in height. It appears from the site plan submitted with the application
that the existing garage subject to this request is approximately 15 feet
from the side and rear property lines. It does not appear by the drawing
that the garage was limited to this specific site location only or that
the first floor area be limited to 400 square feet. It does appear by
the site drawing that adequate land within the lot is available which
could accommodate a larger first floor area.

414 E. First Street | . Newberg, OR 97132
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Because of these observations, it does not appear that a strict or
literal interpretation of the one-story height requirement would
result in a practical difficulty of situating such a structure on
the lot, The existance of the structure now being located on the
lot in violation to the height requirements would not serve as an
argument for practical difficulty as such an argument circumvents
the regulations and intent of the Newberg Zoning Ordinance.

B. 1In order to grant a variance there must be an exceptional or
extraordinary circumstance or condition applicable to the
property involved or to the intended use of the property which
do not apply generally to other properties classified in the
same zoning district. The subject property is considered to
be a standard R-1 (Low Density Residential) subdivision lot.
The dimensions of the lot are relatively standard and provide
adequate opportunity for site design of a single-family
structure and accessory buildings. A single-family structure
and an accessory building could be situated on the property
with no apparent difficulty as the lot is over 7,500 square
feet in area. The applicant's have indicated that a single-
car garage with a storage space upon the second floor was the
only outbuilding applicable to the lot and their.needs. It
does appear that the lot could adequately handle a larger
one-story outbuilding and still comply with the Newberg
development codes. In addition, all lots within the subdivision
surrounding the subject property are approximately the same
size in square footage as the applicant's property. There does
not appear to be an exceptional or extraordinary circumstance
or condition applicable to the applicant's property which would
not generally apply to all of the properties within the sub-
division and, in fact, all other properties developed since
the creation of the Low Density Residential minimum lot size
requirements.

C. In order to grant a variance, a strict or literal interpretation
or enforcement of the one-story accessory structure height
regulation must deprive the applicant of privileges enjoyed by
the owners of other properties classified in the same zoning
district, The ability to have a two-story accessory structure
is not a privilege enjoyed by other owners of property within
the same zoning district. The submission of a petition by
current adjoining property owners indicating their acceptance
of the structure would not satisfy this criteria as it must
relate to a privilege enjoyed by other property owners within.
the Low Density Residential zoning district. Adjoining property
owners do not enjoy the privileges of having a two-story accessory
structure on their particular parcel,
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D. To grant a variance, the variance must not constitute a grant
of a special privilege inconsistent with the limitations on
other properties classified in the same zoning district. No
other property owners within the R-1 zoning district may be
authorized to have a two-story accessory building near the
vicinity of this application and, therefore, if this application
was approved, it would grant a special privilege which would
not other wise be authorized to adjoining property owners.

E. The final criteria for granting a variance is that the granting
of the variance will not be detrimental to the public health,
safety or welfare or materially injurious to properties or
improvements in the vicinity. It does not appear that the
structure would be materially injurious to properties or
improvements in the vicinity, however, a violation of the
Newberg Zoning Ordinance, by its nature, constitutes a
detriment to the public health, safety or welfare of the
community as a granting of the variance would constitute a
circumvention of the zoning regulations.

A variance may only be granted where it can be demonstrated based
upon the application, investigation, and evidence submitted that the
request would substantially conform to the five criteria as indicated
above. Based upon the investigation and evidence submitted, the
Newberg Planning Department finds that the request does not substantially
conform to such criteria and, therefore, the request for a variance
has been denied.

An appeal to this decision may be made by the applicant, an adjoining
property owner, or any person, firm or corporation affected by the
decision. Any request for an appeal to this decision must be made within 10 days
of the date of this letter by filing notice of appeal with the Newberg
Planning Department. A notice requesting an appeal of this decision must
specify how the Planning Department, in making its decision, failed to
accurately interpret the specified regulations. Any appeal will stay all
action of this request until the appeal is resolved.

Sincerely,

nning Director

CWM:bym

cc: City Attorney
City Administrator
Building Dept.
Adjoining Property Owners
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