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Proposed Settlement for Columbia Slough Sediment Cleanup
This memorandum evaluates whether the proposed settlement in the form of a consent judgment (CJ) with HDNGR NW INDUSTRIAL LLC. formally known as HDNGR (“HDNGR”) satisfies applicable statutory criteria under ORS 465.325, collectively known as the parties. 
The proposed settlement generally requires the following commitments: (1) payment of $400,000 to a DEQ-administered account dedicated to investigation and cleanup of sediment contamination within the lower Columbia Slough (Slough); (2) completion and DEQ approval of upland source control measures; and (3) payment of DEQ oversight costs for documenting the settlement.  Funds paid to the investigation and cleanup account will be used by DEQ to conduct sediment investigation and remedial action work in the lower Columbia Slough or South Rivergate Pond.  
In return for these commitments, DEQ will covenant not to sue the defendant, and the defendant will be provided a right of contribution and contribution protection regarding matters addressed by the settlement.  The covenant not to sue and contribution provisions would become effective upon payment under the consent judgment and issuance of a certification of completion.    
Considering the above information, DEQ believes the $400,000 Columbia Slough sediment settlement with HDNGR will adequately address the Columbia Slough sediment liability to the State. 
CRITERIA

1. The settlement will expedite effective removal or remedial action. ORS 465.325(1)
DEQ issued a Record of Decision (ROD) for Columbia Slough Sediment in Portland in July 2005.  In January 2008, DEQ proposed a framework to complete investigation and cleanup of hot spots in sediment consistent with the ROD in the Columbia Slough.  Under the framework, DEQ proposed to assume a lead role in conducting the work using cash-out payments from liable parties as an alternative to a multiparty order or agreement directing liable parties to perform the work.  
On June 20, 2023, DEQ identified 9125 N Time Oil Road, owned by HDNGR NW Industrial LLC (HDNGR), as a high-priority site for evaluation due to potential stormwater contributions to the South Rivergate Pond, a tributary of the Columbia Slough. This followed a 2019 EPA Site Inspection by Ecology and Environment, Inc., which found significant PCB contamination in the Pond trending toward the property, and a 2020 Portland General Electric report confirming two stormwater outfalls from the site to the Pond. A 1996 Phase I Environmental Site Assessment by CH2M HILL found no significant onsite contamination requiring action at that time, and no prior investigations or cleanups under DEQ’s Voluntary Cleanup Program (VCP) have been documented. DEQ offered HDNGR the option to enter the VCP for a site assessment or pursue a cash-out settlement, consistent with the 2008 framework.  
The proposed CJ for HDNGR will result in payment of $400,000 which will be dedicated to the investigation and remediation of sediment hot spots in the lower Slough.  The proposed settlement will expedite sediment investigation and cleanup of the Columbia Slough.  
2. The settlement will minimize litigation. ORS 465.325(1)
The proposed CJ will settle with HDNGR their potential liability for DEQ costs and future remedial action performance associated with sediment investigation and cleanup in the Slough, and avoid cost recovery or cleanup enforcement litigation with HDNGR.

3. The settlement will be consistent with rules adopted under ORS 465.400. ORS 465.325(1)

The proposed CJ will implement the July 2005 ROD for the Columbia Slough, which documents remedy selection in accordance with OAR 340-122-0090.
4. The covenant not to sue is in the public interest. ORS 465.325(7)(a)(A) and (d)

The public interest determination for a covenant not to sue is to be based on consideration

of “…factors such as the following: 

(A)  The effectiveness and reliability of the remedial action, in light of the other alternative remedial actions considered for the facility concerned.

(B)  The nature of the risks remaining at the facility.

(C)  The extent to which performance standards are included in the order or judgment.

(D)  The extent to which the removal or remedial action provides a complete remedy for the facility, including a reduction in the hazardous nature of the substances at the facility.

(E)  The extent to which the technology used in the removal or remedial action is demonstrated to be effective.

(F)  Whether the fund or other sources of funding would be available for any additional removal or remedial action that might eventually be necessary at the facility. 

(G)  Whether the removal or remedial action will be carried out, in whole or in significant part, by the responsible parties themselves.”

Source control measures performed at the facility are considered highly effective and reliable as they minimize further release of contaminated groundwater and surface stormwater to the Slough.  No upland remedial actions, such as soil or groundwater cleanup, have been performed, as a 1996 Phase I Environmental Site Assessment by CH2M HILL found no significant onsite contamination requiring action, identifying only minor concerns (e.g., asbestos, lead-based paint, untested transformers) deemed non-hazardous unless disturbed. Stormwater upgrades, including installation of an infiltration swale in 2018-2019 in Drainage Basin 2, manage runoff up to a 25-year storm event, with overflow to the Pond occurring only during extreme conditions, while Drainage Basin 1 discharges to the Willamette River via a system with oil-water separators and filter inserts. The 2024 EVREN Northwest, Inc. summary concludes these measures, combined with a No Exposure Certification since 2007 for Drainage Basin 2, demonstrate that the property poses a low risk of contributing to sediment contamination, given historical uses not typically associated with polychlorinated biphenyls (PCBs).  This source control demonstration, which includes the site’s history of non-PCB-related activities and effective stormwater management practices, supports DEQ’s ongoing evaluation under the Voluntary Cleanup Program. 
With respect to the Slough sediment contamination, most of these factors do not apply directly to a cash-out settlement in the nature of the proposed CJ.  For example, effectiveness of the remedial action and performance standards will be governed by the Slough ROD and any refinements to the ROD developed by DEQ upon completion of Slough investigations.   Nonetheless, the proposed settlement will result in $400,000 in funding for sediment investigation and remedial action in the Slough.  If this amount is insufficient to complete work in the Slough, DEQ may seek cleanup or cost recovery from other liable parties who are not settling at this time.   As discussed below, the proposed settlement is in the public interest, and the covenant not to sue is an integral term of the settlement.  
5. The covenant not to sue will expedite effective removal or remedial action consistent with cleanup rules. ORS 465.325(7)(a)(B)
The covenant not to sue is consideration for completion of upland source control measures and the payments made by HDNGR under the proposed settlement, which payments will fund and expedite future lower Slough remedial action consistent with DEQ rules, as discussed above.

6. The settling defendant is in full compliance with the consent judgment. ORS 465.325(7)(a)(C)  

Conditions set out in the proposed CJ (e.g., payments) must be satisfied for the covenant not to sue to become effective.  HDNGR has met upland source control obligations. On-going source control requirements will be carried out by HDNGR and subject to reservations and enforcement in the event they are not fulfilled. 

7. The removal or remedial action has been approved by the Director. ORS 465.325(7)(a)(D)

The Director’s delegate approved the ROD for Columbia Slough Sediments issued by DEQ in July 2005, and has determined that HDNGR has met upland source control obligations under the Columbia Slough ROD.    
8. The settlement is in the public interest. ORS 465.325(1)

The proposed settlement is in the public interest because it will: (1) fund investigations and remedial action within the Slough; (2) secure reimbursement of DEQ costs incurred in developing the settlement and providing remedial action oversight; (3) minimize litigation regarding those costs; (4) be consistent with and implement DEQ’s cleanup rules; and (5) fund natural resource restoration work.

The payment required under the proposed settlement for remedial action is a reasonable settlement amount, based on: (1) the anticipated reduction in exposure to contaminated stormwater and groundwater at the site and reduced migration of those contaminants into the Slough; (2) uncertainties in sediment characterization; (3) the approximate cost of delineation and cleanup of sediment hot spots in the Slough; (4) the existence of other potentially liable parties in the Slough and DEQ reserving its authority to seek further cleanup or cleanup funding from other potentially liable parties; and (5) DEQ avoiding costs of litigation for cleanup enforcement or cost recovery.   

On December 12, 2010, DEQ notified the Department of State Lands (DSL), in light of the state’s ownership of beds and banks in the Slough, of the potential impact on DSL of the settlement’s covenant not to sue and contribution provisions.  DSL did not provide comments on the proposed settlement. In general, DSL promotes Slough remediation and DSL lacks liability under Superfund statutes or prejudice to its federal law remedies. 
9. Public comments did not disclose facts or considerations indicating that the proposed consent judgment is inappropriate, improper, or inadequate so as to warrant withholding the consent judgment. ORS 465.325(4)(d) 

On January 1, 2026 DEQ published notice of the proposed settlement framework and associated proposed consent judgment with HDNGR and provided opportunity for public comment.  In accordance with ORS 465.325(4)(d) and 465.320(1), the notice was published in the Oregon Bulletin and The Oregonian newspaper.  The public comment period ended on January 30, 2026. In early January 2026, DEQ also provided a copy of the public notice to local governments, Tribal representatives
, and adjacent property owners. The notice was also sent to approximately 300 subscribers to DEQ’s Columbia Slough govdelivery email system.   No comments were received. 
CONCLUSION

The proposed consent judgment complies with applicable statutory criteria under ORS 465.325.

�This is still being figured out
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