
 

Department of Environmental Quality 

  Eastern Region Eugene Office 

  475 NE Bellevue Dr., Suite 110 

 Tina Kotek, Governor   Bend, OR  97701 

  (541) 388-6146 

  FAX (541) 388-8283 

  TTY 711 

July 3, 2024 

Pineriver Homes LLC  
23410 Hwy 20 
Bend, OR 97701 
 
Re:   WQ: CAS: Variance Denial: 248-23-000443-VAR: 16992 Downey Rd; T.20; R.10; Sec. 

12B; Tax Lot 6000; 0.57 Acres; Deschutes County. 

 
Dear Pineriver Homes LLC, 
 
This correspondence verifies that a variance hearing provided for under Oregon Administrative Rules 
(OAR) 340-071-0430, was held at 1:30 pm on May 8, 2024 at the property referenced above on 
Eclipse Drive in south Deschutes County. The purpose of the hearing was to provide a forum for the 
presentation of supportive facts to show that strict compliance with certain rules regulating onsite 
sewage disposal are inappropriate, or that special physical conditions at the site render strict 
compliance unreasonable, burdensome or impractical. The proposal and associated supporting 
information you provided with the application was presented during the recorded hearing, along with 
an updated site plan to clarify elevations. 
 
Variance Decision: 

Standards found in Oregon Administrative Rules Chapter 340, Division 071 & 073 have been 
developed to protect public health and the environment in Oregon. The variance officer’s duty is to 
determine if in their professional judgement, the system proposed for this variance consideration is 
adequate to safeguard the public’s health and the environment if variance from the requested 
standards in the Oregon Administrative Rules are granted. In my opinion, your proposal does not 
adequately address all of the limitations that are present at the site. 
 
Based on review and evaluation of the variance record, observations made at the site, and testimony 
given during the variance hearing, I regret to inform you that your variance request is hereby denied. 
It is my judgement that the proposed system has the potential to present a health hazard risk and/or 
have significant adverse impact to groundwater or surface water quality if allowed. 
 
Some factors for decision: 

➢ Current Oregon Administrative Rules require that the water table is at least 24 inches below 
the ground surface throughout the year, and a minimum 24-inch separation is maintained 
between a water table and the bottom of the sand filter. The proposal assumes a seasonally 
high shallow permanent water table of 10 inches below ground surface; however, based on 
observed soil characteristics from the site evaluation by Deschutes County on December 5, 
2019 and during the variance officer’s site visit on May 1, 2024, it is likely that saturated 
conditions occur at even shallower depths within the proposed area.  

➢ Southern Deschutes County is an area where nitrate contamination is of concern due to 
coarse rapidly draining soils overlaying a shallow unconfined aquifer. Many lots are served 
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by private wells and draw from this aquifer for drinking water. Even with a proposed design 
capable of producing high quality effluent before discharging into the soil, treatment does not 
eliminate all nutrients and pathogens from the wastewater. 

➢ Even with a septic design capable of producing high quality effluent, the treatment proposed 
in conjunction with continued development in the area may still present a risk to the 
groundwater that may be irreversible to the shallow aquifer system from both an 
environmental health and public health perspective.  

➢ The downslope of the adjoining lots have the potential to act as receiving areas and have 
vegetation that is normally found in and around wetland areas such as willows, sedges, and 
rushes.  
 

Variance Proposal: 

The proposal was to install an Orenco AdvanTex®AX20RTN-Mode 3B Alternative Treatment 
Technology (ATT) System prior to discharge to a 250 square foot reduced sized Bottomless Sand 
Filter (BSF) system constructed on an additional 16 inches of sand filter media to the ground surface. 
This provides 31 inches of separation between the bottom of the conventional bottomless sand filter 
design and the highest potential groundwater in this area (assumed at 16 inches bgs for this design).  
 
You are seeking a variance from the following Oregon Administrative Rules regulating onsite 
wastewater treatment systems: 

1) OAR 340-071-0130(1) which states: (1) Protection of public waters from public health 
hazards. An agent may not authorize installing or using a system that is likely to pollute 
public waters or create a public health hazard. If, in the judgment of the agent, the minimum 
standards in this division will not adequately protect public waters or public health on a 
particular site, the agent must require a system to meet requirements that are protective. This 
may include but is not limited to increasing setbacks, increasing drainfield sizing, or using an 
alternative system. The agent must provide the applicant with a written statement of the 
specific reasons why more stringent requirements are necessary. 
 

2) OAR 340-071-0150(4)(a)(B) which states: (B) All criteria for approving a specific type or 
types of systems, as described in this division are satisfied. 

 
3) OAR 340-071-0290(4)(a) which states: (4) Sand filter without a bottom. Sites may use a 

bottomless sand filter if the site meets the criteria in this section and section (3) of this rule. 
(a) Saprolite; fractured bedrock; gravel; or soil textures of sand, loamy sand, or sandy loam 
occur in a continuous section at least 2 feet thick in contact with and below the bottom of the 
sand filter. 

 
4) OAR 340-071-0290(4)(d) which states: (4) Sand filter without a bottom. Sites may use a 

conventional sand filter without a bottom (BSF) if the site meets the criteria in this section 
and section (3) of this rule. (d) The water table is at least 24 inches below the ground surface 
throughout the year, and a minimum 24-inch separation is maintained between a water table 
and the bottom of the sand filter.  

 

 

 

Site History: 
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Deschutes County conducted a site evaluation with two test pits on the subject property on December 
4, 2019 which was denied on December 5, 2019. The denied use of an onsite wastewater system was 
due to observed conditions associated with saturation that are used to determine water table levels 
and site suitability.  These conditions are present above 24 inches, and were estimated to be between 
16 and 19 inches below ground surface (bgs), though the soil notes also suggest that these conditions 
may occur shallower based on soil characteristics and depleted soil matrix colors closer to the ground 
surface, as the site evaluation was conducted in winter with the ground being partially frozen.  
 
A site visit was made by the variance officer on April 23, 2024 to observe the site and proposed 
system layout. The stake-out of the bottomless sand filter locations appeared to match the proposal 
site plan and were located near the existing test pits 1&2 from the site evaluation conducted by 
Deschutes County. Gray / depleted soil colors were observed near the ground surface in both pits, 
indicating that the depth of seasonal high saturation could be higher than the assumed depths used for 
the proposed system.  
 

Conclusion: 

The decision to deny your variance request is a final Order of DEQ. You (or any other person who is 
adversely affected) have the right to appeal this Order to the Circuit Court for Marion County or the 
Circuit Court for the county within which you reside or have a principal business office, pursuant to 
ORS 183.484. To appeal you must file a petition for judicial review with the Circuit Court within 60 
days from the day this Order was served on you. If this Order was personally delivered to you, the 
date of service is the day you received the Order. If this Order was mailed to you, the date of service 
is the day it was mailed, not the day you received it. If you do not file a petition for judicial review 
within the 60 day time period, you will lose your right to appeal. 
 
Please feel free to contact me if you have any questions concerning this decision. I can be reached by 
telephone at (541) 776-6130 or by email at david.hurley@deq.oregon.gov  
 
Sincerely, 
 
 
 
 
David Hurley, REHS 
Variance Officer 
On-Site Sewage Disposal Program 
Water Quality Division 
 
 
cc:  

Todd Cleveland, REHS; Deschutes County Onsite Wastewater Division, 117 NW 
Lafayette Ave, Bend OR 97703  
Brian T. Rabe, CPSS, WWS; Principal Soil Scientist, of Elkhorn Consulting LLC, 14833 
Goodrich Creek Lane, Baker City, OR 97814  
Megan M. Delucia, 12411 SE Yoakam Ln., Happy Valley, OR 97086 

 Garcia Family Trust, 1205 Country Club Dr., Ojai, CA 93023 

mailto:david.hurley@deq.oregon.gov
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 Eric L. Moore, 620 Thimbleberry Ln., Sandpoint, ID 83864 
 Justin & Cheryl Lynn, PO Box 301523, Portland, OR 97294 
 Larry D. Hager, 307 SE Elliot Ave., Gresham, OR 97080 
` Todd A. Fulcher, PO Box 546, Philomath, OR 97370 
 Gary & Laura Westall, 17081 Indio Rd., Bend, OR 97707 
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  TTY 711 

April 25, 2024 
 

 

Hearing Date/Time is 10:00 AM on May 8, 2024 
 
Re: WQ: CAS: Variance Assignment: 248-23-000443-VAR: 17146 Covina Road; T.20; R.10; 
Sec. 12B; Tax Lot 6000; Lot 51, Block 24 Deschutes River Recreation Homesites Inc (Block 18-
25), 0.57 Acres; Deschutes County. 
 
 
 
Dear Resident: 
 
Neighbors of yours, Pineriver Homes LLC , own the property referenced above and herein to be 
referred to as the “Property”, has submitted an application to the Oregon Department of 
Environmental Quality (DEQ) requesting a “For Cause Variance” from Oregon Administrative 
Rules regulating Onsite Wastewater Treatment Systems.  The Property has been denied due to 
conditions associated with saturation being within 24 inches of the ground surface.  

In the variance application, the applicant’s proposal is to install an Orenco® AdvanTex AX20N-
Mode 3B Alternative Treatment Technology (ATT) System followed by a reduced sized 
Bottomless Sand Filter (BSF) system. 

For more detail, please review the enclosed variance hearing notice. 
 
A variance to the Oregon Administrative Rules regulating Onsite Wastewater Treatment Systems 
may be granted if a variance officer finds that: 
 
1. Strict compliance with the rules or standards are inappropriate: or 
 
2. Special physical conditions render strict compliance unreasonable, burdensome or 

impractical. 
 
Part of the variance process involves an information gathering hearing.  In this hearing, 
information is shared about the site conditions, rule requirements, public health or environmental 
protection concerns, and how the proposed system design overcomes these concerns.  It is also 
an opportunity for all parties involved, including adjacent property owners, to voice any 
concerns they might have with the proposal.  Department policy requires a variance officer to 
inform all adjacent property owners of the variance hearing date, time and place.  You are not 
required to attend this hearing, but can, should you desire to do so. 
 
The information gathering hearing for this variance proposal is to begin at 10:00 AM, 

Wednesday, May 8, 2024, at the subject property. 



The Department is committed to accommodating people with disabilities.  Please notify DEQ of 
any special physical or language accommodations needed as far in advance of the hearing date as 
possible.  To make any of these arrangements please contact, David Hurley, at (541) 776-6130 or 
toll free at (866)-863-6668, or by email at:  david.hurley@deq.oregon.gov. People with hearing 
impairments can call DEQ’s TTY at (800)-735-2900. 
 
If you have any questions concerning this variance process or hearing arrangements, please give 
me a call. 
 
 
Sincerely, 
 
 
David Hurley, REHS 
Natural Resource Specialist 4 
Variance Officer – Onsite Wastewater Program 
 

 
cc: Todd Cleveland, REHS; Deschutes County Onsite Wastewater Division, 117 NW Lafayette Ave, Bend OR 

97703  
Jerry Kathan; 3015 NE Royal Court, Bend OR 97701 
Pineriver Homes, 23410 Highway 20, Bend, OR 97701 
 

 
 In Addition, To The Following Adjacent Property Owners: 
 

Pineriver Homes LLC, (16980 Downey Rd., 16996Downey Rd.), 23410 Hwy 20; Bend, OR 97701 
Excursion Lodging (16981Covina Rd.) 7955 NW Hope Dr.; Corvallis, OR 97330 
Cascade Lakes Properties LLC, (16989 Covina Rd.) 56646 Lloyd Way; Bend, OR 97707 
Joseph B. Edwards (16997 Covina Rd.) 39566 Calle De Luz; Fallbrook, CA 92028 
Bauhaus Craftsman Retirement Trust (16999 Downey Rd.) 1686 NW Cumberland Ave.; Bend, OR 97703 
Colleen M. Mahoney (16991 Downey Rd.), 5482 La Porte Dr.; Colorado Springs, CO 80918 
Gilbert A.  & Darlene L.  Zaccaro (16983 Downey Rd.) PO Box 4189; Sunriver, OR 97707 
 

Encl. Variance Hearing Notice 

mailto:david.hurley@deq.oregon.gov
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April 25, 2024 
 
 
Pineriver Homes LLC 
23410 Highway 20 
Bend, OR 97701 
 
 
Re: WQ: CAS: Variance Assignment: 248-23-000443-VAR: 16992 Downey Road; T.20; R.10; 
Sec. 12B; Tax Lot 6000; Lot 51, Block 24 Deschutes River Recreation Homesites Inc (Blocks 
18-25), 0.57 Acres; Deschutes County. 
 
 
Dear Pineriver Homes LLC, 
 
The Department of Environmental Quality is in receipt of your onsite wastewater variance 
application and proposal.  The application has been assigned to me for further action.  I plan to 
hold an information gathering hearing (as provided under OAR 340-71-430) regarding your 
proposal on Wednesday, May 8, 2024, at 10:00 am at the subject property. Your proposal and 
system plans have been prepared by Jerry Kathan. It is my understanding that Mr. Kathan will be 
present to answer any questions regarding the proposal. 
 
Deschutes County conducted a site evaluation with three test pits at the subject property on 
December 4, 2019, where a denial was issued for the use of an onsite wastewater system on 
December 5, 2019. The primary reason for denial was due to the predicted depth to the 
seasonally high permanent water table being less than 24 inches below the ground surface. 
Observed conditions associated with saturation that are used to determine water table levels and 
site suitability were observed less than 24 inches from the ground surface between 16 and 19 
inches below ground surface (bgs). 
 
Southern Deschutes County has a shallow water table that is typically unconfined in porous 
pumice soils and is susceptible to contamination from soluble and mobile constituents. The most 
common constituent of concern is nitrate-nitrogen from septic systems. 
 
The proposal is to overcome the site limitations by installing an Orenco® AdvanTex AX20N-
Mode 3B Alternative Treatment Technology (ATT) System followed by a reduced sized 
Bottomless Sand Filter (BSF) system. You are seeking variance from the following Oregon 
Administrative Rules (OARs): 

OAR 340-071-0135(1): which addresses Department of Environmental Quality approval of new 
or innovative technologies, materials, or designs for onsite systems.  



OAR 340-071-0150(4)(a)(B) which states: All criteria for approving a specific type or types of 
systems, as described in this division are satisfied. 

OAR 340-071-0290(4)(d) which states: Bottomless sand filter. Sites may use a conventional 
sand filter without a bottom (BSF) if the site meets the criteria in this section and section (3) of 
this rule. (d) The water table is at least 24 inches below the ground surface throughout the year, 
and a minimum 24-inch separation is maintained between a water table and the bottom of the 
sand filter. 

Sometimes during a hearing, it can be determined that other rules or standards need to be 
considered in order to finalize a proposal.  Should this occur, based on the proposal, site 
observations, and other considerations, I may or may not proceed with the hearing and my final 
decision process until further information is provided. 
 
Notice of the hearing will be mailed to the neighboring property owners and to the Deschutes 
County Onsite Wastewater Division staff, see copy enclosed.  However, all persons who wish to 
attend the hearing are welcome.  The hearing will provide an opportunity for you and others to 
offer additional facts or reasons either in support of or in opposition to the proposal and 
requested variance to the rules. 
 
Please remember, it is the burden of the applicant to show that strict compliance to the rules or 
standards are inappropriate, or that special physical conditions render strict compliance with the 
rules or standards to be unreasonable, burdensome or impractical.  Additionally, the applicant 
needs to provide prudent reasonable justification in how their proposal will still protect both 
public health and the environment.  
 
Deschutes County Onsite Wastewater Division staff will get a copy of your proposal and will 
have an opportunity to provide both written and verbal comments on your proposal. Others 
wishing to review your proposal can contact me.  
 
The Department is committed to accommodating people with disabilities.  Please notify DEQ of 
any special physical or language accommodations needed as far in advance of the hearing date as 
possible.  To make any of these arrangements please contact, David Hurley, at (541) 776-6130 or 
toll free at (866)-863-6668, or by email at:  david.hurley@deq.oregon.gov.  People with hearing 
impairments can call DEQ’s TTY at (800)-735-2900. 
 
 
 
If you have questions concerning the variance process or hearing arrangements, please give me a 
call. You may also visit https://ordeq.org/septicvariance for more information about variances. 
 
 
Sincerely, 
 
 
David Hurley, REHS 
Natural Resource Specialist 4 

mailto:david.hurley@deq.oregon.gov
https://ordeq.org/septicvariance


Variance Officer – Onsite Wastewater Program 
 
 
cc: Todd Cleveland, REHS; Deschutes County Onsite Wastewater Division, 117 NW Lafayette Ave, Bend OR 

97703  
 Jerry Kathan; 3015 NE Royal Court, Bend OR 97701 
  

In Addition, To The Following Adjacent Property Owners: 
 

Pineriver Homes LLC, (16980 Downey Rd., 16996Downey Rd.), 23410 Hwy 20; Bend, OR 97701 
Excursion Lodging (16981Covina Rd.) 7955 NW Hope Dr.; Corvallis, OR 97330 
Cascade Lakes Properties LLC, (16989 Covina Rd.) 56646 Lloyd Way; Bend, OR 97707 
Joseph B. Edwards (16997 Covina Rd.) 39566 Calle De Luz; Fallbrook, CA 92028 
Bauhaus Craftsman Retirement Trust (16999 Downey Rd.) 1686 NW Cumberland Ave.; Bend, OR 97703 
Colleen M. Mahoney (16991 Downey Rd.), 5482 La Porte Dr.; Colorado Springs, CO 80918 
Gilbert A.  & Darlene L.  Zaccaro (16983 Downey Rd.) PO Box 4189; Sunriver, OR 97707 

 
Encl.   Neighbor Notice 
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