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Olegon Department of Transportation '
District 3

455 Airport Rd SE, Bldg A
Salem, OR 97301-5397

MITIM

71]71 12 U.S. PO„Al"4

lliI,,IiiiI','IIIIIl'/II'IIi/1'I

City of Newberg
Jadene Stensland, P.E.

Engineering Division
PO Box 970

Newberg, OR 97132



FACILITY PERMIT FEE WORKSHEET

SCHEDULE'A'

OAR 734-055-0017

Not related to highway construction

13lm 858 1

DESCRIPTION/POINT TABLE

AVERAGE DAILY TRAFFIC ** POINT VALUE

<2500 0

2500 - 20,000 1

>20,000 2 1

LENGTH OF UTILITY INSTALLATION

<350' 1

350' - 2000' 2

>2000' 3 1

TRAFFIC PLAN INVOLVED **

NOIMPACT
0

2 - WAY TRAFFIC ACCOMODATED

(LANE CLOSURE/ENCROACHMENT) 2

1 - WAY TRAFFIC WITH DELAYS
3 0

HIGHWAY PURPOSE, SURFACE, SPEEDS **

DISTRICT 1

REGION 2

STATEWIDE 3

INTERSTATE / EXPRESSWAY 4 2

OPEN CUTTING

NONE 0

SOME 2 0

TOTAL POINT VALUE 4

" NOTE. For facility installation work involving more than one highway, the highest criteria will be used to determine point value in each of the three asterisked groupings
when there is a difference between the two highways involved.

*PERMIT FEE TABLE

CLASS 1 2 - 5 POINTS $ 150

CLASS 2 6 - 8 POINTS $ 400

CLASS 3 9 - 10 POINTS $ 1,000
CLASS 4 11 OR MORE POINTS $ 3,000

*If a permit is necessary due to an ODOT construction project, see schedule 'B' for the fee.

SEND CHECK OR MONEY ORDER MADE OUT TO THE OREGON DEPARTMENT OF

TRANSPORTATION (ODOT) IN THE AMOUNT SHOWN IN THE PERMIT FEE TABLE ABOVE

PAD D

$150.00 '*-

$150.00

DATE CHECK OR MONEY ORDER RECEIVED CHECK NUMBER BANK NUMBER

2/17/04 090947 24-22/1230

734-3457(7-02)



LEASE AUDIT NO.: L-3325 RELMIS: P-748.24

UNDERGROUND PIPELINE

(SEWER - WATER - STORM DRAIN - ETC.)

THIS AGREEMENT, made this 2nd day of February 2003(·'Effective Date'), by and between

WILLAMETTE & PACIFIC RAILROAD, INC,, a New York corporation ("Licensor"), a

lessee of SOUTHERN PACIFIC TRANSPORTATION COMPANY, a Delaware

corporation ("Lessor"), and CITY OF NEWBERG. a MUNICIPALITY, whose address is: P.O. Box

970 Newberg, Oregon 97132. ("Licensee"):

WITNESSETH:

1. Grant of Rights·. Licensor hereby grants to Licensee the right to construct, reconstruct, maintain
and operate. subject to the terms of this Agreement, underground Sanitary sewer crossing (herein
called "structure"), at or near Dundee Station, West Side District, County of Yamhill, State of
Oregon. in the location shown on the attached print marked Exhibit A, dated 2/5,2003.

This grant is subject and subordinate to the prior and continuing right of Licensor and Lessor, their
successors and assigns, to use all of its property in the conduct of its business. Licensor or Lessor
reserving full rights, consistent with the rights herein granted, to construct, reconstruct maintain
and operate existing and additional transportation. communication, pipeline and power facilities
upon, over and beneath its premises.

2. Identifying Markers: Markers in form and size satisfactory to Licensor shall be installed and
constantly maintained by Licensee at Licensor's property lines or such locations as Licensor shall
designate and shall be relocated or removed by Licensee upon request of Licensor. The absence of
markers does not constitute a warranty by Licensor that there are no subsurface installations.

3. Unless earlier terminated in accordance with the terms and provisions of this Agreement, the term
of this Agreement shall commence on the Effective Date and shall expire 15 years from the
Effective Date.

4. Costs: Upon execution hereof, Licensee sha]I pay Licensor a nonrefundable, one-time fee of Five
Hundred and No/100 Dollars ($500.00) to defray cost ofhandling.

Upon execution hereof, Licensee shall also pay Licensor a nonrefundable, one-time fee of Two
Thousand Two Hundred Fifty and No/100 Dollars ($2,250.00) as consideration for Railroad's
consent and this Agreement. Any renewal or extension of this Agreement as may be later agreed to
by the parities in writing shall be subject to additional fee(s) as then determined by Railroad.



Licensee shall bear the entire cost of constructing, reconstructing, maintaining and operating said
structure on Licensor's premises. Licensee shall reimburse Licensor for all cost and expense to
Licensor in furnishing any materials or performing any labor in connection with such work,
including, but not limited to. installation of falsework and other protection beneath or along
Licensor's tracks, and furnishing such watchmen, flagmen and inspectors as Licensor deems
necessary.

5 Construction and Maintenance: Said structure shall be constructed, reconstructed and maintained in
accordance with plans approved by Licensor. Approval by Licensor shall not constitute a w'arranty by
Licensor that such plans conform with federal, state and/or local codes and regulations applicable
thereto. All work upon or in connection with said structure shall be done to Licensor's satisfaction at
such times and in such manner as not to interfere with Licensor's operations. In the construction,
reconstruction and maintenance of said structure, Licensee shall keep Licensor's premises in a neat and
safe condition, failing which Licensor may do so at Licensee's expense. If required by Licensor in its
use of Licensor's premises. Licensee shall reconstruct, relocate or alter said structure. Except in
emergencies, Licensee shall give Licensor five (5) days' written notice of the day and hour it proposes
to do any work on said structure.

Licensee shall cooperate with Licensor in making any tests it requires of any installation or condition
which in its judgment may have adverse effect on any of the faci] ities of Licensor. Al] costs incurred b)
the tests, or any corrections thereafter. shall be borne by Licensee.

No change shall be made by Licensee in the commodity being conveyed through said structure without
Licensor's prior written approval.

6. The rights herein granted are subject to the rights o f Licensor or Lessor (or anyone acting with the
permission of Licensor) to construct, reconstruct, maintain and operate fiber optic and other
telecommunications systems ("system(s)") in. upon. along. across and beneath the premises and rights-
of-ways of Licensor or Lessor including the premises through which said structure shall be constructed.

Licensee agrees to reimburse Licensor, Lesser and/or the owner of the system(s) for all expenses,
which either may incur which expenses would not have been incurred except by reason of the use of the
premises by Licensee, its agents, employees or invitees including relocation costs or any' damages
incurred by such owner due to injury to the system(s).

Licensee, at least five (5) days prior to performing any digging activities on the premises o f Licensor,
must call 1-800-AT-FIBER (available 24 hours) to receive a Southern Pacific Telecommunications
Company control number. Licensee will be advised if a telecommunications system is buried anywhere
on or about the premises of Licensor in the location where Licensee will perform such digging
activities. If there is a telecommunications system, Licensee will be advised as to the owner of the
telecommunications system and provided instructions on arranging for a cable locator and will be
advised whether relocation or other protection for the telecommunications system is required prior to
beginning any work on the premises of Licensor.

7. Licensee agrees to and shall indemnify and hold harmless Licensor and Lessor. their respective
officers. agents and employees from and against any and all claims, demands, losses, damages, causes
of action, suits and liabilities ofevery kind (including reasonable attorneys' fees, court costs and other
expenses related thereto) for injury to or death of a person or for loss of or damage to any property,
arising out of or in connection with any work done, action taken or permitted by Licensee, its
subcontractors. agents or employees under this Agreement. It is the express intention of the parties
hereto, both Licensee and Licensor and Lesser, that the indemnity provided for in this paragraph
indemnifies Licensor and Lessor for the negligence of each, whether that negligence is active or
passive, or is the sole or a concurring cause of the injury. death or damage; provided that said
indemnity shall not protect Licensor or Lessor from liability for death. injury or damage arising solely
from the criminal actions of Licensor and Lessor. their respective officers, agents and employees.

ta



The terms "Licensor" and "Lessor" as used in this section shall include their successors. assigns and
affiliated companies, and any other railroad company operating upon the tracks.

8. Termination· This Agreement may be terminated by either party hereto by giving thirtv (30) days'
written notice to that effect to the other party and Licensee shall there upon remove said structure and
appurtenances and Licensor's satisfaction failing which Licensor may arrange to do so at Licensee's
expense.

I f Licensee makes default in respect to any covenant or condition on Licensee's part hereunder and fails
to correct such default within thirty (30) days' after receipt of notice from Licensor so to do, Licensor
may forthwith terminate this Agreement by notice to Licensee.

9. Condemnation: in the event all or any portion of Licensor's premises shall be condemned or taken for
public use, Licensee shall receive compensation only for the taking and damaging of said structure.
Any compensation or damages for taking said preinises or Licensee's interest therein awarded to
Licensee shall be assigned by Licensee to Lessor.

10. Environmental Prolection· Licensee shall, at its expense, comply with all applicable laws, regulations,
rules and orders regardless of when they become or became effective, including, without limitation.
those relating to health, safety. noise, environmental protection. waste disposal. and waste and air
quality. and furnish satisfactory evidence of such compliance upon request of Licensor and/or Lessor.

Should any discharge, leakage, spillage, emission or pollution of any type occur upon or arise from the
premises covered hereunder as a result of Licensee's use, presence, operations or exercise of the rights
granted hereunder. Licensee shall immediately notify' Licensor and shall. at Licensee's expense. be
obligated to clean all property affected thereby, whether owned or controlled by Licensor, Lessor or
any third persons to the satis faction of Licensor or Lessor (insofar as the property owned or controlled
by Licensor or Lessor is concerned) and any governmental body having iurisdiction in the matter.
Licensor or Lessor may, at its option, clean Licensor's premises: if Licensor elects to do so, Licensee
shall pay Lessor the cost of such cleanup promptly upon the receipt of a bill therefor. Licensee agrees
to release, indemnify and defend Licensor and Lessor from and against all liability, cost and expense
(including, without limitation, any· fines, penalties. judgments. litigation costs and attorney fees)
incurred by Licensor or Lessor as a result of Licensee's breach of this section, or as a result of any such
discharge, leakage, spillage, emission or pollution. regardless of whether such liability, cost or expense
arises during the time this Agreement is in effect or thereafter, unless such liability. cost or expense is
proximately caused solely and exclusively by the active negligence of Licensor or Lessor. their
respective officers. agents or employees

11. Contractors: No work on Licensofs premises shall be commenced by any contractor for Licensee until
such contractor has entered into Licensor's standard Contractor's Right of Entry agreement covering
such work.

11. Non-assignability·. This Agreement is not assignable, in whole or in part, by Licensee without
Licensor's prior written.

13. Liens: Licensee shall pay in full all persons who perform labor on said premises for Licensee, and will
not suffer any mechanics' or materialmen's liens to be enforced against Licensor's premises for work
done or materials furnished at Licensee's insistence or request. [fany such liers are filed thereon,
Licensee agrees to remove the same at Licensee's own cost and expense and to pay any judgment,
which may be entered thereon or thereunder. Should Licensee fail, neglect or refuse so to do. Licensor
shalI have the right to pay any amount required to release any such lien or liens, or to defend any action
brought thereon, and to pay any judgment entered therein, and Licensee shall be liable to Licensor for

Uj



all costs, damages, and reasonable attorney fees, and any amounts expended in defending any
proceedings or in the payment of any said liens or any judgment obtained therefore.

t 4. Said structure shall be installed in accordance with minimum requirements of Exhibit A, also attached
and made apart hereof.

15. Acceptance by Licensor of rental or fees in advance shall not be construed as a waiver by Licensor of
its right to terminate as set forth in Section 8 hereof.

16. lt is the intention of the parties that Lessor is a third party beneficiary of this Agreement.

IN WITNESS WHEREOF, the parties hereto have caused these presents to be executed in triplicate the
day and year first hereinabove written.

LICENSOR:

By: <
Title: Manager Engineering & C*tracts

LICENSEE:

WITNESSED BY: By· lu
Title: <'C,Ty MA-,JAW-2.
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C.S. Kettenring VP- Engineering C.R. Gilbert Mgr.Engineering & Contracts

Document Custody
650 Hawthorne Ave. SE, Ste 220

Salem. Oregon 97301

Lease No:3325

April 24,2003

Jadene Stenstand, P.E.

City ofNewberg
P.O. Box 970

Newberg, Oregon 97132

Dear Ms. Jadene Stensland:

Enclosed, please find for your records, fully executed right-oftentry and Underground Pipeline Agreement.

[fyou have any questions please contact me at (503) 365-7717.

Sincerel

L \5 U \4/ 1 1
Charles S. Kettenring

Enclosure



Approved to Form· AVP-Engineering 1/1/01

RIGHT OF ENTRY AGREEMENT

THIS AGREEMENT is made and entered into as of the 2nd, day of February, 2003, by and between
WILLAMETTE & PACIFIC RAILROAD COMPANY. a New York corporation (hereinafter referred
to as the "Railroad"); and CITY OF NEWBERG., a Municipality corporation, to be addressed at: P.O.
Box 970 Newberg, Oregon 97132 (hereinafter the ··Licensee").

IT IS MUTUALLY AGREED BY AND BETWEEN THE PARTIES HERETO AS FOLLOWS:

ARTICLE 1. DEFINITION OF LICENSEE

For purposes of this agreement. all references in this agreement to the Licensee shall include the Licensee's
officers, supervisors, agents. and employees, and others acting under its or their authority.

ARTICLE 2. RIGHT GRANTED; PURPOSE

The Railroad hereby grants to the Licensee the right. during the term hereinafter stated and upon and
subject to each and all of the terms, provisions and conditions herein contained,to enter upon and have
ingress to and egress from the property in the vicinity of Mile Post P-748.24. West Side District, at or near
Dundee Station, as shown on the attached print dated,2/5,2003, marked Exhibit A for the purpose of
inspection and supervision of work. The right herein granted to Licensee is limited to those portions of the
Railroad's property specifically described herein, or designated by the Railroad representative named in
Article 4.

ARTICLE 3. TERMS AND CONDITIONS CONTAINED IN EXHIBITS B AND B-1

The terms and conditions contained in Exhibits B and B-1. heretoattached. are hereb>· made a part of this
agreement.

ARTICLE 4. ALL EXPENSES TO BE BORNE B¥ LICENSEE; RAILROAD REPRESENTATIVE

The Licensee shall bear any and all costs and expenses associated with any work performed by the
Licensee. All work performed by Licensee on Railroad's property shall be performed in a manner
satisfactory to the respective local Assistant Vice President of Engineering or his authorized representative
(hereinafter the Railroad Representative).

ARTICLE 5. ADMINISTRATIVE HANDLING CHARGE

Upon execution and delivery of this Licensee's Agreement, the Licensee shall pay to the Railroad an
administrative handling charge of Five Hundred and no/100 Dollars (500.00).

ARTICLE 6. TERM; TERMINATION

a). The grant of right herein made to Licensee shall commence on , and continue until

, unless sooner terminated as herein provided, or at such time as Licensee has completed
its work on Railroad's property, whichever is eartier. Licensee agrees to notify the railroad Representative
in writing when it has completed its work on Railroad property.

b). This agreement may be terminated by either party on one (1) day's written notice to the other party.

ARTICLE 7. CERTIFICATE OF INSURANCE

Articles of Agreement
Page 1 of 2



Approved to Form: AVP-Engineering 1/1/01

a). Before commencing any work. the Licensee will provide the Railroad with a Certificate issued by its
insurance carrier providing the insurance coverage required pursuant to Exhibit B- 1 of this agreement in a
policy which contains the following type of endorsement:

Willamette & Pacific Railroad Company, is named as additional insured with respect to all liabilities
arising out of Insured's, as Licensee, performance of any work on the property of the Railroad.

b). Licensee warrants that this agreement has been thoroughly reviewed by its insurance
agent(s)/broker(s) has been instructed to procure insurance coverage and an endorsement as required
herein.

c). All insurance correspondence shall be directed to:

Agreement No. 3325
Willamette & Pacific Railroad Company, Document Custody

650 Hawthorne Ave. SE, Ste 220 Salem, Oregon 97301

ARTICLE 8. ENFORCEABILITY; CHOICE OF FORUM; CHOICE OF FORUM

This Agreement shall be governed construed, and enforced in accordance with the laws ofthe state of
Oregon. Litigation arising out of or connected with this agreement may be instituted and maintained in the
courts of Oregon only, and parties consent to jurisdiction over their person and over the subject matter of
any such litigation, in those courts, and to service of process issued by such courts.

ARTICLE 9. RAILORAD FLAGMAN; WHEN REQUIRED; FLAGGING CHARGES

No work of any kind shall be performed, and no person equipment, machinery, tool(s) material(s)
vehicles(s) or thing(s) shall be located operated, placed, or stored within 25 feet of any of Railroad's
track(s) at any time, for any reason, unless and until a Railroad flagman is provided to watch for trains.
pursuant to the terms of the attached Exhibit B. All expenses connected with the furnishing of said flagman
shall be at the sole cost and expense of the Licensee. who shall promptly pay all charges connected
therewith. within 30 days after presentation of a bill therefore. The rate of pay per Railroad flagman is
sixty-five dollars ($65.00) per hour.

Arrangements for flagging are to be made at least seventy-two (72) hours in advance of commencing work
by contacting Mr. Dennis Hannahs ofmy staffby telephone at (503) 365-7717 Ext. 113 or by FAX at (503)
365-7787.

IN WITNESS WHEREOF, the parties hereto have executed this agreement in duplicate as the date
first herein written.

WILLAMETTE & PACIFIC RAILROAD COMPANY

A .-7-A
-1By 1['.,

VP-ENGINEERING

WITNESS:
(Name of Licensee)

Title: / C '17 14 *4 AG·€12_

Articles of Agreement
Page 2 of 2
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EXHIBIT B

LICENSEE'S RIGHT OF ENTRY AGREEMENT

Section 1 NOTICE OF COMMENCEMENT OF WORK -FLAGGING.

The Licensee agrees to notil'y the Railroad Representative at least 48 hours in advance of I.icensee commencing its work and at least
24 hours in advance o f proposed per formance o fany work by the Licensee m which any person or equipment will be within 25 feet ofan> track.
or will be near enough to any track thal any equipment extension (such as, but not limited to, a crane boom) will reach to within 25 feet of any track
Upon receipt or notice the Railroad Representative will determine and inform the Licensee whether a Ilagman will be present and whether
the [.,censee need implement any special protective or safetymeasures I fany tlagmen or other special protective or safety measures are performed
by the Railroad, such services will be provided at Licensee's expense with the understanding that if the Railroad provides any flaggiliM or other
services the Licensee shall not be relieved olany of its responsibilities or liabilities set forth herein.

Section 2. NO iNTERFERENCE WITH RAILROAD'S OPERATION,

No,ork performed by Licensee shall cause any interference with the constant, continuous and uninterrupted use of the tracks. property
and facilities of the Railroad its lessees. licensees or others, unless speciticall> permitted under this agreement, or specifically authorized in advance
by the Railroad Representative. Nothing shall be done or suffered to be done by the Licensee al any tiine that would in any manner impair the
safet> thereof When not in use. Licenseers machinery and matenals shall be kept at least 50 feet from the centerline of Railroad's nearest track.
and there sha[[ be no vehicular crossings of Railroadrs tracks ercept at existing open public crossings

Section 3 MECHANIC'S 1.IENS

The Licensee shall pay in full all persons who perform labor or provide materials for the work to be performed by Licensee. The
Licensee shall not create, permit or suffer any mechanic's or materialmen's liens of any kind or nature to be created or en forced against any propert)
of the Railroad Ibr an> such work performed '[he Licensee shall indemnify and hold harmless the Railroad from and against and ali lien. claims.
demands. costs or expenses of uhatsoever nature In an, way connected with or growing out of such work done. labor performed. or material s

furnished

Sectiin 4 PROTECTION OF FIBER OPTIC CABI.IE SYSTEMS.

a). Fiber optic cable systems may be buried on the Railroad's property Protection of the fiber optic cable systems Is of extreme importance
since any break could disrupt service to users resulting in business interruption and loss of revenue and profits I.icensee shall telephone the
Railroad at 1 -800-336-9193 to determine i f fiber optic cable is buried anywhere on the Railroad's premises to be used by the Licensee. Itht is.
Licensee will telephone the telecommunications company(ies) involved, arrange for a cable locator. make arrangements for relocation or other
protection of the fiber optic cable. all at Licensee's expense, and will conimence no work on the right of wa until all such protection or relocation
has been accomplished

b ) In addition to other indemnin provisions in this Agreement the I.icensee shall indemnity and hold the Railroad harmless from and against
.[1] costs. Imbilit> and expense whatsoever (including. without limitation. attorneys' fees. court costs and expenses) arising out ol any act or omission
of the 1.icensee. its contractor. agents and/or employees. that causes or contributes to (1 ) any damage to or destruction of any telecommunications
system on Railroad's propeny. and/or (2) an> miur. to or death o f an> person employed by or oil behalf of any telecommunications compan>. andoor
its contractor, agents and/or employees, on Rail road's property. Licensee shall not have or seek recourse against Railroad for any claim or cause
of action foralleged loss of profits or revenue or loss of service or other consequential damage toatelecommunication compan> using Railroad'N
property or a customer or user of services of the fiber optic cable on Railroad's properti

Section 5 COMPUANCE W]TH I.AWS.

In the prosecution of the work covered by this agreement. the [.icensee shall secure any and all necessary permits and shall comply with
at[ applicable federal, state and locallaws. regulations and enactments affecting the work. The [.icensec shall use only such methods as are
consistent with safety. both as concerns the Licensee. the Licensee's agents and employees. the officers. agents and employees. and property o f t],c
Railroad and the public iii general. The Licensee (without limiting the generality of the foregoing) shall comply with all applicable state and federal
occupational safety and health acts and regulations. All Federal Railroad Administration regulations shall be followed uhen work Is performed on
the Railroad's propert> 11- any failure by the Licensee to comply with any such laws, regulations, and enactments. shall result in any fine. penalty.
cost or charge being assessed. Iniposed or charged against the Rallroad. the Licensee shall reimhurse and Indemmly the Railroad for any such fine.
penaltv. cost. or charge. including without limitation attorney's fees. court costs and expenses. The Licensee further agrees in the event o r an) such
action. upon notice thereof being provided by the Railroad, to defend such action free of cost. charge. or expen. e to the Railroad.

Page 1 of 3 Exhibit B
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Section 6 SAFETY I NSTRUCTIONS.

Safety of personnel. property, rail operations and the public is o f paramount importance in the prosecution of the work pursuant to this
agreement As rein forcement and in furtherance o f overall safety measures to be observed by the [.icensce (and not by way of limitation). the
following special safety nules shall be followed:

a). The Licensee shall keep thejob site free from safet, and health hazards and ensure that its employees are competent and
adequately trained in all salay and health aspects 01 the job. '1-he Licensee shall have proper first aid supplies available on the Job site
so that prompt first aid services can bc provided to any person that may be injured on thejob site The Licensee shall promptly notify
the Railroad nfany U .S Occupational Safety and Health Admimstration reportable injuries occurring to any person that may arise during
the work per formed on the job site. -[-be Licensee shall have a non-delegable dut> to control its employees. while they are on the job site
or any other property of the Railroad to be certain they do not use, be under the influence o f. or have in their possession any alcoholic
beverage, drug, narcotic or other substance that may inhibit the safe performance 01 work bi the employee.

b). The employees of the Licensee shall be suitably dressed to perform their duties safely and m a manner that will not interfere
with their vision, hearing or free use of their hands or feet. Only waist length shirts with sleeves and trousers that cover the entire leg are
to be worn. [ f Ilare-legged trousers are worn, the trouser bottoms must be tied to prevent catching The employees should wearsturdy and
protective uork boots and at least the tollowing protective equipment:

£ 1 ) Protective headgear that meets American National Standard-789 1 -latest revision. It 13 suggested thal all hardhats be
affixed with Licensee's or subcontractor's company logo or name

(2) Eye protection that meets American National Standard for occupational and educational eye and face protection,
Z87 1-latest revision. Additional eye protection must be provided to meet specific job situations such as welding, grinding.
burning. etc., and

(3) Hearing protection which affords enough attenuation to give protection from noise levels that will be occurring (in the
job site

C) All heavy equipment provided or leased by the Lice,isce shall be equipped with audible back-up warning devices. If in the
opinion of the Railroad Representative any of Licensee's or any ofits subcontractors equipment is unsafe for use on the Railroad's
right-of-way. the Licensee. at the request of the Railroad Representative. shall remove such equipment from the Rail road's right-of-ua>.

Seetion 7 INDEMNITY

a) As used in this Section. "Railroad" includes other railroad companies using the Railroad's propern at or near the location of the Licensee-s
installation and their officers, agents. and employees. "Loss" includes loss, damage. claims, demands, actions. causes o faction, penalties, costs. and
expenses of whatsoever nature. including court costs and attorneys' fees. which may result from C a) injury to or death 01-persons w'homsoever
(including the Railroadh officers. agents. and employees. the Licensee's officers. agents, and employees. as well as an> other person). and/or
(b ) damage to or loss or destruction of propert, whatsoever (including Licensee's property. damage to the roadbed. tracks, equipment. or other
property of the Railroad. or property in its care or custody).

b) As a major inducement and m consideration ofthe license and permission herein granted. the Licensee agrees to indemnify and hold
harmless the Railroad from an> Loss which is due to or arises from any cause and is associated m whole or in part with the work performed under
this agreement, a breach of the agreement or the failure to observe the health and safety provisions herein, or any activity. omission or negligence
arising out of performance or nonpertormance of this agreement However, the Licensee shall not indemnify the Railroad u her the Loss is caused
by the sole negligence of the Railroad.

c) The Licensee shall maintain whatever insurance coverage is necessary to adequately underwrite its general and contractual liability under
the terms of this Agreement

Section 8 RESTORATION OF PROPERTY.

In the event the Railroad authorizes the [Licensee to take down any fence of the Railroad or in any manner move or disturb any of the
other properly of the Railroad in connection with the work to be performed b> 1.icensee, then m that event the Licensee shall, as soon as possible
and at Licensee's sole expense. restore such fence and other property to the same condition as the sanie were m beiore such felice was taken down
or such other property was moved or disturbed

Page 2 01' 3 Exhibit B
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Section 9. WAIVF.ROF BREACH.

The waiver by the Railroad of the breach of any condition. covenant or agreement herein contained to be kept. observed and perfonned
by the Licensee shall in no way impair the right of the Railroad to avail itself of any remedy for any subsequent breach thereof

Section 10 ASSIGNMENT - SUBCONTRACTING.

The [.Icensee shall not assign, sublet or subcontract this agreement, or any interest therein, without the written consent of- the Railroad
and ain attempt to so assign. sublet or subcontract wilhout the u ritten consent of the Railroad shall be void I f the Railroad gives the Licensee
pennission to at[ or any portion of the work herein descrlbed. the 1.lcensee is and shall remain responsible for at! work of subcontractors
and a[[ work o f subcontractors shall be governed by the terms of this agreement

Page 3 of 3 Exhibit B
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EXHIBIT B-1

Licensee Right o f Entry Agreement
Contract Insurance Requirements

Licensee shall, at its sole cost and expense. procure and maintain during the life of this

Agreement the following insurance coverage:

a) Genera] Liability insurance providing bodily injury including death. personal
injury and property damage coverage with a combined single limit of at least

$2.000,000 each occurrence or claim and an aggregate limit of at least

$4,000,000. This insurance shall contain broad form contractual liability with a

separate general aggregate for the project (ISO Form CG 25 03 or equivalent).
Broad Form Property Damage, severability of interests and name Railroad as an

additional insured with respect to allliabilities arising out of Licensee's obligation

to Railroad in the Agreement. If coverage is purchased on a "claims made" basis

it shall provide for at least a three (3) year extended reporting or discovery period.
which shall be invoked should insurance covering the time period of this

Agreement be cancelled.

b) Automobile Public Liability insurance providing bodily injury and property
damage with a combined single limit of at least $2.000.000 each occurrence or
claim. This insurance shall provide contractual liability by endorsement ISO From
CA 00 25 or equivalent covering all motor vehicles including hired and non-

owned, mobile equipment to the extent it may be excluded from general liability
insurance. severability of interests and name Railroad as an additional insured

with respect to allliabilities arising out of Licensees obligation to Railroad in the

Agreenient.

c) Worker's Compensation insurance covering the statutory liability as determined
by the compensation laws o f the state(s) affected by this Agreement and

Employer's Liability, Also compliance with alllaws of states which require
participation in their state worker' compensation fund.

d) Railroad Protective Liability Insurance naming Railroad as insured with a
combined single limit of $2.000,000 per occurrence with a $6.000.000 aggregate.
The policy form shall be AAR-AASHTO with broad form coverage for "Physical
Damage to Property" (ISO Form GL 00 30) and include pollution arising out of
fuels and lubricants brought to the job site (ISO Form CG 28 31 orequivalent). If
the Lloyd's. London policy form is used. limits shall be $3,000.000 per
occurrence with a $9,000,000 aggregate and the Extended Claims Made Date

shall be determined by adding the length of original policy period plus one year to

the policy expiration date.

Page 1 of 2



The Licensee hereby waives its right to subrogation. as respects the above insurance
policy (ies), against Railroad for payments made to or on behalf of employees of
Licensee or its agents and for loss of its owned or leased property or property under its
care. custody and control while on or near Railroad's right-of way or other real property.
Licensee's insurance shall be primary with respect to any insurance carried by Railroad.

Licensee shall furnish to Railroad certificate(s) of insurance evidencing the required
coverage and endorsement(s) and upon request a certified duplicate original of any of
those policies. The insurance company(ies) issuing such policy(ies) shall notify Railroad
in writing of any material alteration including any change in the retroactive date in any
'claims made" policies or substantial reduction of aggregate limits, if such limits apply,
or cancellation thereof at least thirty (30) days prior thereto.

The insurance policy(ies) shall be written by a reputable insurance company or
companies acceptable to Railroad or with a current Best's Insurance Guide Rating of B
and Class VII or better Such insurance company shall be authorized to transact business
in the state(s) affected by this Agreement.

Licensee WARRANTS that this Agreement has been thoroughly reviewed by Licensee-s
insurance agents(s)/brokers(s), who have been instructed by Licensee to procure the
insurance coverage required by this Agreement.

If Licensee fails to procure and maintain insurance as required, Railroad may elect to do
so at the cost of Licensee.

The fact that insurance is obtained by Licensee shall not be deemed to release or diminish
the liability of Licensee. including, without limitation, liability under the indemnity
provisions of this Agreement. Damages recoverable by Railroad shall not be limited by
the amount of the required insurance coverage.

Page 2 of 2
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Community Development Office
P.O. BOX 970 · 414 E. FIRST STREET · NEWBERG, OREGON 97132 · (503) 537-1240 · FAX (503) 537-1272

March 24,2003

Dennis Hannahs

Willamette & Pacific Railroad

650 Hawthorne Ave, SE, Ste 220

Salem, OR 97301

RE: Harrison Street Sewer Railroad Crossing Agreements

Dear Mr. Hannahs,

Thank you for your assistance in completing this documentation.

Enclosed are the duplicate City-signed original documents for our use of the W&P
Railroad right-of-way for the above named project. The $3,250.00 check (# 87115) was
sent to you office on March 6,2003.

Please return one set of fully executed original documents for our files.

We anticipate bidding this project in May 2003 with construction starting in July 2003.

If you have any questions, please do not hesitate to contact me at 503-554-8881.

Sincerely, _nA
.

tJ
-Jadene Torrent Stensland, P.E.

Utilities Engineer

JTS/jts

Enc W&P Underground Pipeline Agreement
W&P Right of Entry Agreement

K. UP€NCINEERWADENE·.WWTP·.Hairtson Se·.ve, 2003·,ltr HaS. V·V'&2 a,gned appl doc

"Working Together For A Better Community-Serious About Service"

01016*11 4



Approved to Fomi: AVP-Engineering 1/1/01

RIGHT OF ENTRY AGREEMENT

THIS AGREEMENT is made and entered into as of the 2nd, day of February, 2003, by and between
WILLAMETTE & PACIFIC RAILROAD COMPANY, a New York corporation (hereinafter referred
to as the "Railroad"); and CITY OF NEWBERG., a Municipality corporation, to be addressed at: P.O.
Box 970 Newberg. Oregon 97132 (hereinafter the "Licensee").

IT IS MUTUALLY AGREED BY AND BETWEEN THE PARTIES HERETO AS FOLLOWS:

ARTICLE 1. DEFINITION OF LICENSEE

For purposes of this agreement, all references in this agreement to the Licensee shall include the Licensee's
officers, supervisors, agents, and employees, and others acting under its or their authority.

ARTICLE 2. RIGHT GRANTED; PURPOSE

The Railroad hereby grants to the Licensee the right, during the term hereinafter stated and upon and
subject to each and all of the terms, provisions and conditions herein contained, to enter upon and have
ingress to and egress from the property in the vicinity of Mile Post P-748.24, West Side District, at or near
Dundee Station, as shown on the attached print dated,2/5, 2003, marked Exhibit A for the purpose of
inspection and supervision of work. The right herein granted to Licensee is limited to those portions ofthe
Railroad's property specifically described herein, or designated by the Railroad representative named in
Article 4.

ARTICLE 3. TERMS AND CONDITIONS CONTAINED [N EXHIBITS B AND B-1

The terms and conditions contained in Exhibits B and B- 1, heretoattached, are hereby made a part ofthis
agreement.

ARTICLE 4. ALL EXPENSES TO BE BORNE BY LICENSEE; RAILROAD REPRESENTATIVE

The Licensee shall bear any and all costs and expenses associated with any work performed by the
Licensee. All work performed by Licensee on Railroad's property shall be performed in a manner
satisfactory to the respective local Assistant Vice President of Engineering or his authorized representative
(hereinafter the Railroad Representative).

ARTICLE 5. ADMINISTRATIVE HANDLING CHARGE

Upon execution and delivery of this Licensee's Agreement, the Licensee shall pay to the Railroad an
administrative handling charge of Five Hundred and no/100 Dollars (500.001

ARTICLE 6. TERM; TERMINATION

a). The grant of right herein made to Licensee shall commence on , and continue until

, unless sooner terminated as herein provided, or at such time as Licensee has completed
its work on Railroad' s property, whichever is earlier. Licensee agrees to notify the railroad Representative
in writing when it has completed its work on Railroad property-

b), This agreement may be terminated by either party on one ( 1) day's written notice to the other party.

ARTICLE 7. CERTIFICATE OF INSURANCE

Articles of Agreement
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a). Before commencing any work, the Licensee will provide the Railroad with a Certificate issued by its
insurance carrier providing the insurance coverage required pursuant to Exhibit B-1 0 f this agreement in a
policy which contains the following type of endorsement:

Willamette & Pacific Railroad Company, is named as additional insured with respect to all liabilities
arising out of Insured's, as Licensee, performance of any work on the property of the Railroad.

b). Licensee warrants that this agreement has been thoroughly reviewed by its insurance
agent(s)/broker(s) has been instructed to procure insurance coverage and an endorsement as required
herein.

c). All insurance correspondence shall be directed to:

Agreement No. 3325
Willamette & Pacific Railroad Company, Document Custody

650 Hawthorne Ave. SE, Ste 220 Salem, Oregon 97301

ARTICLE 8. ENFORCEABILITY; CHOICE OF FORUM; CHOICE OF FORUM

This Agreement shall be governed, construed, and enforced in accordance with the laws of the state o f
Oregon. Litigation arising out of or connected with this agreement may be instituted and maintained in the
courts of Oregon only, and parties consent to jurisdiction over their person and over the subject matter o f
any such litigation, in those courts, and to service of process issued by such courts.

ARTICLE 9. RAILORAD FLAGMAN; WHEN REQUIRED; FLAGGING CHARGES

No work of any kind shall be performed, and no person equipment, machinery, tool(s) material(s)
vehicles(s) or thing(s) shall be located operated, placed, or stored within 25 feet of any of Railroad's
track(s) at any time, for any reason, unless and until a Railroad flagman is provided to watch for trains,
pursuant to the terms of the attached Exhibit B. All expenses connected with the furnishing of said flagman
shall be at the sole cost and expense ofthe Licensee, who shall promptly pay all charges connected
therewith, within 30 days after presentation of a bill therefore. The rate of pay per Railroad flagman is
sixty-five dollars ($65.00) per hour.

Arrangements for flagging are to be made at least seventy-two (72) hours in advance o f commencing work
by contacting Mr. Dennis Hannahs of my staffby telephone at (503) 365-7717 Ext. 113 or by FAX at (503)
365-7787.

IN WITNESS WHEREOF, the parties hereto have executed this agreement in duplicate as the date
first herein written.

WILLAMETTE & PACIFIC RAILROAD COMPANY

By
VP-ENGINEERING

WITNESS:
(Name of Licensee)

x 6.-*.Ouu-
Title: 0 2, 77 A/1 A.1 A 6-erR._

Articles of Agreement
Page 2 of 2
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EXHIBIT B

LICENSEE'S RIGHT OF ENTRY AGREEMENT

Section 1. NOTICE OF COMMENCEMENT OF WORK -FLAGGING

The Licensee agrees to notify the Railroad Representative at least 48 hours in advance of Licensee commencing its work and at least
24 hours in advance of proposed performance of any work by the Licensee in which any person or equipment will be within 25 feet of any track,
or will be near enough to any track that any equipment extension (such as, but not 1 imited to, a crane boom) will reach to within 25 feet of any track,
Upon receipt o f notice the Railroad Representative will determine and in form the Licensee whether a flagman will be present and whether
the Licensee need implement any special protective or safety measures. If any flagmen or other special protective or safety measures are performed
by the Railroad, such services will be provided at Licensee 's expense with the understanding that if the Railroad provides any flagging or other
services the Licensee shall not be relieved of any of its responsibilities or liabilities set forth herein.

Section 2 NO INTERFERENCE WITH RAILROAD'S OPERATION.

No work performed by Licensee shall cause any interference with the constant, continuous and uninterrupted use of the tracks, property
and facilities of the Railroad its iessees, licensees or others, unless specifically permitted under this agreements or specifically authorized in advance
by the Railroad Representative Nothing shall be done or suffered to be done by the Licensee at any time that would in any manner impair the
safety thereof When not in use, Licensee's machinery and materials shall be kept at least 50 feet from the centerline o f Railroad's nearest track,
and there shall be no vehicular crossings of Railroad's tracks except at existing open public crossings

Section 3. MECHANICS LIENS.

The Licensee shall pay in full all persons who perform labor or provide materials for the work to be performed by Licensee The
Licensee shall not create, permit or suffer any mechanic's or materialmen 's lit:ns of any kind or nature to be created or enforced against any property
of the Railroad for any such work performed The Licensee shall indemni fy and hold harmless the Railroad from and against and al] liens, claims.
demands, costs or expenses of whatsoever nature in an> way connected with or growing out of such work done, labor performed, or materials

furnished

Section 4 PROTECTION OF FIBER OPT[C CABLE SYSTEMS

a). Fiber optic cable systems may be buried on the Railroad's property Protection of the fiber optic cable systems is of extreme importance
since any break could disrupt service to users resulting in business interruption and loss of revenue and profits. Licensee shall telephone the
Railroad at 1-800-336-9193 to determine i f fiber optic cable is buried anywhere on the Railroad's premises to be used by the Licensee If it is,
Licensee will telephone the telecommunications company(ies) involved, arrange for a cable locator, make arrangements for relocation or other
protection of the fiber optic cable, all at Licensee's expense, and will commence no work on the right of way until all such protection or relocation
has been accomplished

b ). In addition to other mdemnity provisions in this Agreement the Licensee shall indemnify and hold the Railroad harmless from and against
all costs, liability and expense whatsoever (including, without limitation, attorneys' fees, court costs and expenses) arising out o f any act or omission
of the Licensee, its contractor, agents and/or employees, that causes or contributes to (1) any damage to or destruction of any telecommuncations
system on Raihoad's property, and/or (2) any injury to or death of any person employed by or on behal f of any telecommunications company, and/or
its contractor, agents and/or employees, on Rail road's property Licensee shall not have or seek recourse against Railroad for any claim or cause
of action for alleged loss of profits or revenue or loss of service or other consequential damage to a telecommunication company using Railroad's
property or a customer or user of services of the fiber optic cable on Railroad's property.

Section 5 COMPLIANCE WITH LAWS

In the prosecution of the work covered by this agreement, the Licensee shall secure any and al] necessary permits and shall comply with
al[ applicable federal, state and local laws, regulations and enactments affecting the work The Licensee shall use only such methods as are
consistent with safety, both as concerns the Licensee, the Licensee's agents and employees, the officers, agents and employees, and property ofthe
Railroad and the public in general. The Licensee (without limiting the generality of the foregoing) shall comply with al[ applicable state and federal
occupational safety and health acts and regulations. All Federal Railroad Administration regulations shall be followed when work is performed on
the Railroad's property If any failure by the Licensee to comply with any such laws, regulations, and enactments, shall result in any fine, penalty,
cost or charge being assessed, imposed or charged against the Railroad, the Licensee shall reimburse and indemnifr the Railroad for any such fine,
penalty, cost, or charge, including without limitation attorney's fees, court costs and expenses. The I.kensee further agrees in the event of any such
action, upon notice thereof being provided by the Railroad. to defend such action free of cost, charge. or expense to the Railroad
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Section 6. SAFETY I NSTRUCTIONS.

Safkty of personnel, propert), rail operations and the public is of paramount importance in the prosecution o f the work pursuant to this
agreement As rein forcement and in furtherance of overall safety measures to be observed by the Licensee (and not by way of limitation), the
following special safety rules shall be followed.

a) The Licensee shall keep the job site free from safety and health hazards and ensure that its employees are competent and
adequately trained in atl safety and health aspects of the job. The Licensee shall have proper first aid supplies available on the job site
so that prompt first aid services can be provided to any person that may be injured on the job site. The Licensee sha[[ promptly notify
the Railroad of any U .S. Occupational Safety and Health Administration reportable injuries occurring to any person that may arise during
the work performed on the job site. The Licensee shall have a non-delegable duty to control its employees, while they are on the job site
or any other property of the Railroad to be certain they do not use, be under the influence of, or have in their possession any alcoholic
beverage. drug, narcotic or other substance that may inhibit the safe performance of work by the employee

b). The employees of the Licensee shall be suitably dressed to perform their duties safely and in a manner that will not interfere
with theirvision, hearing or free use of their hands or feet Only waist length shirts with sleeves and trousers that cover the entire leg are
to be worn If flare-legged trousers are worn. the trouser bottoms must be tied to prevent catching. The employees shou [d wear sturdy and
protective work boots and at least the following protective equipment

(1) Protective headgear that meets American National Standard-289.1-latest revision. It is suggested that al[ hardhats be
affixed with [.icensee's or subcontractor's company logo or name

(2) Eye protection that meets American National Standard for occupational and educational eye and face protection,
Z87.1-latest revision Additional eye protection must be provided to meet specific job situations such as welding, grinding,
burning, etc., and

(3) Hearing protection which affords enough attenuation to give protection from noise levels that will be occurring on the
job site

c ). All heavy equipment provided or leased by the Licensee shall be equipped with audible back-up warning devices. If in the
opinion of the Railroad Representative any of Licensee's or any of its subcontractor's equipment is unsafe for use on the Railroad's
right-of-way, the Licensee, at the request of the Railroad Representative, shall remove such equipment from the Rai troad's right-0 f-way

Seelion 7 INDEMN[TY.

a) As used in this Section, "Railroad" includes other railroad companies using the Railroad's property at or near the location of the Licensee"5
installation and their officers. agents, and employees, "Loss" includes loss, damage. claims. demands, actions, causes of action, penalties, costs, and
expenses of whatsoever nature. including court costs and attorneys' fees. which may result from ( a) injury to or death of persons whomsoever
(including the Railroad's officers, agents, and emp[oyees, the Licensee's officers, agents, and employees, as well as any other person); and/or
(b ) damage to or loss or destruction of property whatsoever (including Licensee's property, damage to the roadbed, tracks, equipment, or other
property of the Railroad, or property in its care or custody)

b). As a major inducement and in consideration of the license and permission herein granted, the Licensee agrees to indemnitr and hold
harmless the Railroad from any Loss which is due to or arises from any cause and is associated in whole or in part with the work perfonned under
this agreement a breach of the agreement or the failure to observe the health and safety provisions herein, or any activity, omission or negligence
arising out of performance or nonperformance o f this agreement However, the Licensee shall not indemnifi' the Railroad when the Loss is caused
by the sole negligence of the Railroad

c). The Licensee shal[ maintain whatever insurance coverage is necessary to adequately undemrite its general and contractuall iability under
the terms of this Agreement

Section 8 RESTORATION OF PROPERTY

[n the event the Railroad authorizes the Licensee to take down any fence of the Railroad or in any manner move or disturb any of the
other property of the Railroad in connection with the work to be performed b> Licensee. then in that event the Licensee sssshhhhaaaal111l]]],,,   aaaa...ssss   ssssoooooooonnnn   aaaassss possible
and at Licensee's sole expense. restore such fence and other property to the same condition as the same were in before such fence was taken down
orsuch other property was moved or disturbed.
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Section 9 WAIVER OF BREACH

The waiver by the Railroad of the breach of any condition, covenant or agreement herein contained to be kept, observed and performed
by the Licensee shall in no way impair the right o f the Railroad to avail itself of any remedy for any subsequent breach thereof

Section 10. ASSIGNMENT - SUBCONTRACTING,

The Licensee shall not assign, sublet or subcontract this agreement, or any interest therein, without the written consent of the Railroad
and any attempt to so assign. sublet or subcontract without the written consent of the Railroad shall be void. If the Railroad gives the Licensee
permission to all or any portion of the work herein described, the Licensee is and shall remain responsible for all work of subcontractors
and all work of subcontractors shall be governed by the terms o f this agreement
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EXHIBIT B-1

Licensee Right of Entry Agreement

Contract Insurance Requirements

Licensee shall, at its sole cost and expense, procure and maintain during the life of this

Agreement the following insurance coverage:

a) General Liability insurance providing bodily injury including death, personal
injury and property damage coverage with a combined single limit of at least

$2,000,000 each occurrence or claim and an aggregate limit of at least

$4,000,000. This insurance shall contain broad form contractual liability with a

separate general aggregate for the project (ISO Form CG 25 03 or equivalent),

Broad Form Property Damage, severability of interests and name Railroad as an

additional insured with respect to allliabilities arising out of Licensee's obligation

to Railroad in the Agreement. I f coverage is purchased on a "claims made" basis
it shall provide for at least a three (3) year extended reporting or discovery period,

which shall be invoked should insurance covering the time period of this
Agreement be cancelled.

b) Automobile Public Liability insurance providing bodily injury and property

damage with a combined single limit of at least $2,000,000 each occurrence or

claim. This insurance shall provide contractual liability by endorsement ISO From

CA 00 25 or equivalent covering all motor vehicles including hired and non-

owned, mobile equipment to the extent it may be excluded from general liability
insurance, severability of interests and name Railroad as an additional insured

with respect to all liabilities arising out of Licensee's obligation to Railroad in the

Agreement.

c) Worker' s Compensation insurance covering the statutory liability as determined

by the compensation laws o f the state(s) affected by this Agreement and

Employer's Liability. Also compliance with all laws of states which require

participation in their state worker' compensation fund.

d) Railroad Protective Liability Insurance naming Railroad as insured with a

combined single limit of $2,000,000 per occurrence with a $6,000,000 aggregate.

The policy form shall be AAR-AASHTO with broad form coverage for "Physical

Damage to Property" (ISO Form GL 00 30) and include pollution arising out of

fuels and lubricants brought to the job site (ISO Form CG 28 31 or equivalent). If

the Lloyd's, London policy form is used, limits shall be $3,000,000 per

occurrence with a $9,000,000 aggregate and the Extended Claims Made Date
shall be determined by adding the length of original policy period plus one year to

the policy expiration date.
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The Licensee hereby waives its right to subrogation, as respects the above insurance
policy (ies), against Railroad for payments made to or on behalf of employees o f
Licensee or its agents and for loss of its owned or leased property or property under its
care, custody and control while on or near Railroad's right-of way or other real property.
Licensee's insurance shall be primary with respect to any insurance carried by Railroad.

Licensee shall furnish to Railroad certificate(s) of insurance evidencing the required
coverage and endorsement(s) and upon request a certified duplicate original of any of
those policies. The insurance company(ies) issuing such polic)ties) shall notify Railroad
in writing of any material alteration including any change in the retroactive date in any
"claims made" policies or substantial reduction of aggregate limits, if such limits apply,
or cancellation thereof at least thirty (30) days prior thereto.

The insurance policy(ies) shall be written by a reputable insurance company or
companies acceptable to Railroad or with a current Best's Insurance Guide Rating of B
and Class VII or better Such insurance company shall be authorized to transact business
in the state(s) affected by this Agreement.

Licensee WARRANTS that this Agreement has been thoroughly reviewed by Licensee's
insurance agents(s)/brokers(s), who have been instructed by Licensee to procure the

insurance coverage required by this Agreement.

If Licensee fails to procure and maintain insurance as required, Railroad may elect to do
so at the cost of Licensee.

The fact that insurance is obtained by Licensee shall not be deemed to release or diminish
the liability of Licensee, including, without limitation, liability under the indemnity
provisions of this Agreement. Damages recoverable by Railroad shall not be limited by
the amount of the required insurance coverage.
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LEASE AUDIT NO.: L-3325 RELMIS: P-748.24

UNDERGROUND PIPELINE

(SEWER - WATER - STORM DRAIN - ETC.)

THIS AGREEMENT, made this 2nd day of February 2003("Effective Date"), by and between

WILLAMETTE & PACIFIC RAILROAD, INC,, a New York corporation ("Licensor"), a

lessee of SOUTHERN PACIFIC TRANSPORTATION COMPANY, a Delaware

corporation ("Lessor"), and CITY OF NEWBERG, a MUNICIPALITY, whose address is: P.O. Box

970 Newberg, Oregon 97132. ("Licensee");

WITNESSETH:

Grant of Rights·. Licensor hereby grants to Licensee the right to construct, reconstruct, maintain
and operate, subject to the terms of this Agreement, underground Sanitary sewer crossing (herein
called "structure"), at or near Dundee Station, West Side District, County of Yamhi[1, State of
Oregon. in the location shown on the attached print marked Exhibit A, dated 2/5, 2003.

This grant is subject and subordinate to the prior and continuing right o f Licensor and Lessor, their
successors and assigns, to use all of its property in the conduct of its business, Licensor or Lessor
reserving full rights, consistent with the rights herein granted, to construct, reconstruct. maintain
and operate existing and additional transportation, communication, pipeline and power facilities
upon, over and beneath its premises.

2. Identifying Markers·. Markers in form and size satisfactory to Licensor shall be installed and
constantly maintained by Licensee at Licensor's property lines or such locations as Licensor shall
designate and shall be relocated or removed by Licensee upon request of Licensor. The absence o f
markers does not constitute a warranty by Licensor that there are no subsurface installations.

3. Unless earlier terminated in accordance with the terms and provisions o f this Agreement, the term
of this Agreement shall commence on the Effective Date and shall expire 15 years from the
Effective Date.

4. Costs·. Upon execution hereof, Licensee shall pay Licensor a nonrefundable, one-time fee of Five
Hundred and No/100 Dollars ($500.00) to defray cost of handling.

Upon execution hereof, Licensee shall also pay Licensor a nonrefundable, one-time fee of Two
Thousand Two Hundred Fifty and No/100 DolIars ($2,250.00) as consideration for Railroad's
consent and this Agreement. Any renewal or extension of this Agreement as may be later agreed to
by the parities in writing shall be subject to additional fee(s) as then determined by Railroad.



Licensee shall bear the entire cost o f constructing, reconstructing, maintaining and operating said
structure on Licensor's premises. Licensee shall reimburse Licensor for all cost and expense to
Licensor in furnishing any materials or performing any labor in connection with such work,
including, but not limited to, installation of falsework and other protection beneath or along
Licensor's tracks, and furnishing such watchmen, flagmen and inspectors as Licensor deems
necessary.

5. Construction and Maintenance. Said structure shall be constructed, reconstructed and maintained in
accordance with plans approved by Licensor. Approval by Licensor shall not constitute a warranty by
Licensor that such plans conform with federal, state and/or local codes and regulations applicable
thereto. All work upon or in connection with said structure shall be done to Licensor's satisfaction at
such times and in such manner as not to interfere with Licensor's operations. In the construction,
reconstruction and maintenance o f said structure, Licensee shall keep Licensor's premises in a neat and
safe condition, failing which Licensor may do so at Licensee's expense. If required by Licensor in its
use of Licensor's premises, Licensee shall reconstruct, relocate or alter said structure. Except in
emergencies, Licensee shall give Licensor five (5) days' written notice ofthe day and hour it proposes
to do any work on said structure.

Licensee shall cooperate with Licensor in making any tests it requires of any installation or condition
which in its judgment may have adverse effect on any of the facilities of Licensor. All costs incurred by
the tests, or any corrections thereafter, shall be borne by Licensee.

No change shall be made by Licensee in the commodity being conveyed through said structure without
Licensofs prior written approval.

6. The rights herein granted are subject to the rights of Licensor or Lessor (or anyone acting with the
permission of Licensor) to construct, reconstruct, maintain and operate fiber optic and other
telecommunications systems ("system(s)") in, upon, along, across and beneath the premises and rights-
of-ways of Licensor or Lesser including the premises through which said structure shall be constructed.

Licensee agrees to reimburse Licensor, Lessor and'or the owner of the system(s) for all expenses,
which either may incur which expenses would not have been incurred except by reason of the use of the
premises by Licensee, its agents, employees or invitees including relocation costs or any damages
incurred by such owner due to inj ury to the system(s).

Licensee, at least five (5) days prior to performing any digging activities on the premises of Licensor,
must call 1-800-AT-FIBER (available 24 hours) to receive a Southern Pacific Telecommunications
Company control number. Licensee will be advised if a telecommunications system is buried anywhere
on or about the premises of Licensor in the location where Licensee will perform such digging
activities. If there is a telecommunications system, Licensee will be advised as to the owner of the
telecommunications system and provided instructions on arranging for a cable locator and will be
advised whether relocation or other protection for the telecommunications system is required prior to
beginning any work on the premises of Licensor.

7. Licensee agrees to and shall indemnify and hold harmless Licensor and Lessor, their respective
officers, agents and employees from and against any and all claims, demands, losses, damages, causes
of action, suits and liabilities of every kind (including reasonable attorneys' fees, court costs and other
expenses related thereto) for injury to or death of a person or for loss of or damage to any property,
arising out of or in connection with any work done, action taken or per·mitted by Licensee, its
subcontractors, agents or employees under this Agreement. It is the express intention of the parties
hereto, both Licensee and Licensor and Lessor, that the indemnity provided for in this paragraph
indemnifies Licensor and Lessor for the negligence o f each, whether that negligence is active or
passive, or is the sole or a concurring cause of the injury, death or damage; provided that said
indemnity shall not protect Licensor or Lessor from liability for death, injury or damage arising solely
from the criminal actions of Licensor and Lessor, their respective officers, agents and employees.

to



The terms "Licensor" and "Lessor" as used in this section shall include their successors, assigns and
affiliated companies, and any other railroad company operating upon the tracks.

8. Termination: This Agreement may be terminated by either party hereto by giving thirty (30) days'
written notice to that effect to the other party and Licensee shall there upon remove said structure and
appurtenances and Licensor's satisfaction failing which Licensor may arrange to do so at Licensee's
expense.

I f Licensee makes default in respect to any covenant or condition on Licensee's part hereunder and fai[s
to correct such default within thirty (30) days' after receipt of notice from Licensor so to do, Licensor
may forthwith terminate this Agreement by notice to Licensee.

9. Condemnation: In the event all or any portion of Licensor's premises shall be condemned or taken for
public use, Licensee shall receive compensation only for the taking and damaging of said structure.
Any compensation or damages for taking said premises or Licensee's interest therein awarded to
Licensee shall be assigned by Licensee to Lesser.

10. Environmental Protection· Licensee shall, at its expense, comply with al! applicable laws, regulations,
rules and orders regardless of when they become or became effective, including, without limitation,
those relating to health, safety, noise, environmental protection, waste disposal, and waste and air
quality, and furnish satisfactory evidence of such compliance upon request of Licensor and/or Lessor.

Should any discharge, leakage, spillage, emission or pollution of any type occur upon or arise from the
premises covered hereunder as a result of Licensee's use, presence, operations or exercise of the rights
granted hereunder, Licensee shall immediately notify Licensor and shall. at Licensee's expense, be
obligated to clean all property affected thereby, whether owned or controlled by Licensor, Lessor or
any third persons to the satisfaction of Licensor or Lessor (insofar as the property owned or controlled
by Licensor or Lessor is concerned) and any governmental body having jurisdiction in the matter.
Licensor or Lessor may, at its option, clean Licensor's premises; i f Licensor elects to do so, Licensee
shall pay Lessor the cost of such cleanup promptly upon the receipt of a bill therefor. Licensee agrees
to release, indemnify and defend Licensor and Lessor from and against a]11iability, cost and expense
(including, without limitation, any fines, penalties, judgments, litigation costs and attorney fees)
incurred by Licensor or Lessor as a result of Licensee's breach o f this section, or as a result of any such
discharge, leakage, spillage, emission or pollution, regardless of whether such liability, cost or expense
arises during the time this Agreement is in effect or thereafter, unless such liability, cost or expense is
proximately caused solely and exclusively by the active negligence of Licensor or Lessor, their
respective officers, agents or employees.

11. Contractors: No work on Licensor's premises shall be commenced by any contractor for Licensee until
such contractor has entered into Licensor's standard Contractor's Right of Entry agreement covering
such work.

11. Non-assignability: This Agreement is not assignable, in whole or in part, by Licensee without
Licensofs prior written.

13. Liens. Licensee shall pay in full all persons who perform labor on said premises for Licensee, and will
not suffer any mechanics' or materialmen's liens to be enforced against Licensor's premises for work
done or materials furnished at Licensee's insistence or request. I fany such liens are filed thereon.
Licensee agrees to remove the same at Licensee's own cost and expense and to pay any judgment.
which may be entered thereon or thereunder. Should Licensee fail, neglect or refuse so to do, Licensor
shall have the right to pay any amount required to release any such lien or liens, or to defend any action
brought thereon, and to pay any judgment entered therein, and Licensee shall be liable to Licensor for

W



ati costs, damages, and reasonable attorney fees, and any amounts expended in defending any
proceedings or in the payment of any said liens or any judgment obtained therefore.

14. Said structure shall be installed in accordance with minimum requirements of Exhibit A, also attached
and made a part hereof.

15. Acceptance by Licensor of rental or fees in advance shall not be construed as a waiver by Licensor of
its right to terminate as set forth in Section 8 hereof.

16. It is the intention of the parties that Lessor is a third party beneficiary of this Agreement.

IN WITNESS WHEREOF, the parties hereto have caused these presents to be executed in triplicate the
day and year first hereinabove written.

LICENSOR:

By:
Title: Manager Engineering & Contracts

LICENSEE:

WITNESSED BY: By: 43*1.A
Title: (| C 1 79 M /4,4 A6-Et
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Community Development Office
P.O. BOX 970 · 414 E. FIRST STREET · NEWBERG, OREGON 97132 · (503) 537-1240 · FAX (503) 537-1272

January 28,2003

Dennis Hannahs

Willamette & Pacific Railroad

650 Hawthorne Ave, SE, Ste 220
Salem, OR 97301

RE: Harrison Street Sewer Railroad Crossing Application

Dear Mr. Hannahs,

Enclosed is the completed application for the underground sewer crossing in the W&P
railroad right-of-way. We anticipate bidding this project in April 2003 with construction
starting before July 2003.

Please forward a waterline crossing agreement for our signatures.

If you have any questions, please do not hesitate to contact me at 503-554-8881.

Sincerely, n
A

Pt Cite' _7-1»lttlu

clddene Torrent Stensland, P.E.

Utilities Engineer

Enc: W&P application - double-sided
Exhibit A - encased non-flammable pipeline crossing
H&S drawings - 30% draft

"Working Together For A Better Community-Serious About Service"
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APPLICATION

I). Name of Licensee: .
City Of Nuwberg

(Name to be shown on Document)

a) 1 f a corporation (Exact Name of Corporation)

a corporation of the State of
(State of Incorporation)

NOTE: The corporate name of a company should be exactly as stated in its Articles of Incorporation. Type of
Corporation, i f other than a normal business corporation, MUST be shown:

Minucipaj
(Municipal, quasi-municipal, body politic, etc.)

b) Ifan Individual
(Name of Individual)

of
(City & State)

c) Ifan individuaj or corpenlion doing business under a trade name:

(Doing Business As or Trade Name)

d) Jf a partnership (Name of Partnership)
a partnership consisting of.

and

allof
(City & State)

2). Address of Licensee:

Office: 414 E. First Street, Newberg, Mailing: P.(B. Rn,r 970, Newberg, OR 97132

3) Name and mailing address ofindividuallo whom inslrumentis to be sent for execution if different than shown in Item 2.

(Name & Address)

4). Billing addrefs Ifdifferent than shown in Hem I \

(Address)

3). Name and phone number of individual to contact in event of questions:
Jadene Stensland P.E. @ (503)-554-8881

FAX#
(503)-537-1277

6). a) Do you plan zo utilize the right-of·* Ey for a public use (for a utility cror.Ing)9 (x) Yes ( ) No

b) Do you have al'thority 10 ul,lize LK,£ righl-of-way for 2 public use by contrmr.ajon? C ) Yes C ) No

c) Will >·ou initiate condemnation proceedings to acquire the subject propeny in the C ) Yes ( ) No

event negotiations are unsuccessful?



01/23/2003 13:45 141& bu3300/,ai rn BALcm •E l U V 0

7). When do you expect conS,ruction to begin on the Railroad Company's properly?
July thru December 2003

8). When do you need toreceive this agreement from the Railroad Company?
March 2003

(Please allow 30-45 days for crossings and 90- 120 days for encroachmenu)

9), Permanent or Temporary Installation - Permanent instal]ation of Sanit ary e wer croswiner(6" dia. sewer in 31" steel carrier pipd
If Temporary, estimated term -

10), Locationofinstallalion. Newberg , Yarnhil 1 (burty, Organ(City, County & State)

850ft South of ft. IN),((E), or (W) of the(S),CE),(W) or•«2194,F line of Section 1 9
t he N)81·th

Township 3 S (N) or (S), Range ZW (E) or (W).

It) New installation, relocation or modification of existing installation which is located on the Railroad Company's property or
across tracks?

New instalktion- Sanitary sewer l i™ acrcss tracks ard stati highway.
12). Do you have an existing agrecment ai this locaion with th© Rnitroad Company which is to be afTected by this request?

C ) No C ) Yes, Railroad Company Contract Number:

133). Is installationacrossing Yes 0, encroachment No or both?

14). [s installation located within a dedicated public street? No x

Yes , enclosed afe iecords which identify and prove the dedication of such public way.
15). Additional infor:rnation perlinent lo this installation:

Contructicn Plans entit led "Han-i son & 91·rican Street Sanitary Sewer
Project 4- Mailed with this application. Bidding process applies.

1 6). 1 f an encroachment, who will be served?
Not Applicabk C Flailyoad, Railroad Tenant, General Public, etc.)

17). Did the Railioad Company's magazine adverusement affect your decision to utilize the right-of-way for a utility conidor?
C ) Yes C ) No. 1 f not, did another medium impress your decision? C ) Yes C ) No.

Nct AD 01 ieihle
If applicable, please advise ethel medium.

CONTRACTOR AND INSTALI-AT]ON INFORMATION

1&). Will construction baby a Contiactor? C ) Ne (x) Yes

If yes, Contractor willbe ' '( to tr. de tuminjd)

Address.

Corporate Status:

Name and Phone Number o findividual to oonlact in the event of questions:

19) De.cribe in detail the nielhod Bndj manne, of installaion on the Reiliod Cornpany's pioperty.
Bore acloss raihoad tracks, irstal] 6" diameters_emer with 24" steel_.carrier_12}RK&
i i-- i--

-

1 1 1
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ENCASED Sanitary_ St·weBROSSING AT
Newberg Yanhill Or,·rron

City Of Plwbitift
1----

RR 21'r .U,L . ·vu. DATE.

"Rh INC

1•1 *.. .(CAS:C•b. *6 p. CO••AY:CATID'e
)IMME UY N {08•(40 V W•RI

0- •-·r •0- ·2 0.:frwh: 1 .}r•{•CE •t

15411:Ch OF ':BER OFTIC CALL.

-l:> 23€.9/5:



r7). When do you expect construction to begin on the Railroad Company's property?04 4hfu *ce,4* 2(1)3
8). When do you need !0 receive this agreement from the Railroad Company? i :*& 0 filart-h 200%

(Please allow 30-45 days for crossings a nd 90-] 20 days for 6croathments)
91 Permanent or Temporary Installation - Permanent installation Of sanitary'Bewer mossing

....4, 0'inm•steel carrier pipe)If Temporary, estimated term - A•a . k-*,€,-

'41•* Newberg, Yamhill County, Oregon10). Location of installation -

(Cit)

04) or (Sl, Range Q 63 (El

, County & Slate)85),AgouthaUG£,4ft. 8,(414*Center) line of Section-3*49 *5
Township l . 3 or (W).

11) New installation, relocation or modification of existing installation which is located on the Railroad Company's
property or

across D)(47

New installation ,-sanitary sewer line =*2*efe,0 tracks. arrl &(rtke- 49k lA,)C
12). Do you have an existing Bgreement at this location with the Railroad Company which is to be affected by this request?

C ) No C ) Yes, Railroad Company Contract Number: 4
13). ]S instanalion a crossing Yes ' or encroachment NO or both?

X.*14). 15 installalion located within a dedicated public street? No

Yes , enclosed are records which identify and prove the dedication of such public way.
151 Additional in formation pertinent to this Installation:

Construction Plans entitled M knrrpsonS#*Shel'24
Street Sanitary Sewe¥•

Trailed with thiq Appliontion Ririding prnremeR applieq
1 6). ! f an encroachment, who wilibe served?

61,6%"*Dilf.Able.
(Rzilicad, Railioad Tenant, General Public, etc.)

17). Did the Railrcad Company's magazine adverlisement affecl your decision 10 UtiliFe the right-of-way for a utility corridor7( ) Yes ( ) No. 1fnot, did another medium impress your decision? C ) Yes C )No.i Not applicable.
1 f appliable, please advise othei medium:

CONTRACTOR AND INSTALLAT]ON INFORMAT]ON

18). Wil] consiruction beby a Coninctor? C ) No * (x).Ize
If yes Coniractor willbc: (To be determined. )
Addiess:

Corpo:ate S:zius:

Nune End Phone Number of individual lo contact in the event of questions:

19). De.(Tite in de:ail the method and mar.ner of ins:allanon on the Railiced Comfany'. pioperly:
.Dore across railrcad tracks. install  " dj ametem sewer with, stee rrier pipe ll,

I 5.



APPLICATION

Name of Licensee: dity of Newberg
(Name to be shown on Document)

a) Ifa corporation

(Exact Name of Corporation)

a corporation ofthe State of

(State of Incorporation)

NOTE: The corporate name of a company should be exactly as stated in its Articles of Incorporation. Type of
Corporation, if other than a normal business corporation, MUST be shown:

Miinirir'*Al
(Municipal, quasi-municipal, body politic, etc.)

b) Ifan Individual

(Name of Individual)

of

(City & State)

c) If an individual or corporation doing business under a t-ade name:

(Doing Business As or Trade Name)
d) If a partnership

(Name of Partnership)
a partnership consisting of:

and

all of

(City & State)

2). Address of Li974
' 4 Office: 7 E. First Street, Newberry Mailing: P. O. Lox 970, Newberi, OR 97132

31 Name and mailing address of individual lo whom instrument is to be rent for execurion if difTetent than shown in liem 2:

(Name & Addiess)

4). Billing address if different than shown in Item 2:

(Addiess)

5). Name and phone number of individual to con:act in event of questions:

Ladefk-bte,Slcirri P.E. 0 (503) de-6-1--6 54» 8%81
· - 'MAK*7 (503> 537-2.77

6). a) Do you plan zo utilfie the right-of-way for a public use (fora uiility crossing)? '4% ) Yes

b) Do you have puthority io utili,e the right-of-way fox a public use by condemnation? ( ) Yes

( ) No

( ) No

c) Will you inizi:;e condemration proceedings to acquile the subjeci pioperty in ihe ( ) Yes ( ) No
event r,egoual)ons Ne unsuccessful?

1·
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Newberg Community Development Department
Inter-office Memorandum

Date: March 3,2003

To: Mike Soderquist

CC: Jadene Torrent Stensland

From: Dan Danicic (

RE: Railroad Crossing Agreements for Harrison Street Sewer Crossing

On .January 24.2003, the "example" agreenients were sent to Terry for review. He approved them on

February 3. These are the "final" aercenients that need to be signed by the City Manager.

The City is required to sign the attached "1 hidery,·ound Waterline Crossing Agreement" and the "Ri dit

Ff F ntrv Atireement" to bore i new siu er lilli und,-·,· the \Villamette and Pacilie (\V& P) R·tilrnad riyht-

01-way. 1 his CiP project is platined for construction in the Sunimer 2003.

These arc the same documents that the City signed in 2000 for the River Street Sewer Crossing.

Please note that all crossing agreements with W&P will terminate in 15 years from the "effective date"

City staff responsible for maintaining agreements will need to add this one to their list.

Enc: Underground Waterline Crossing Agreement

Right o f Entry Agreement



h is recommended that after you fill out the check request and before you print it for distribution, you save it in your
personal folder for your records.
Wheninpulling lineitems: Input the first line then select "OK"from the prompts. ff you have additionalline items you may
manually inserithem when you comeintotheformilself Arrowtorow 2 andjinish yourrequest.
The check request will calculatethe totals foryou. Right dickon the mouse, and click "calculate".
When you arefinished, print the check reques! and allach 2 copies of backup paperwork; one for vendor; oneforfinance

fles. Route to Division Manager & Dept. Headforsignatures. Therequest will be forwarded to the Finance Dept.for
check issuance.

Enter any special instructions, i.e. "Vendor will pick up the check al City Hall". in the "Comments" section.
F request is for payment against an encumbered purchase order, please attach a copy of the P.O.

REQUEST FOR CHECK PAYMENT - CITY OF NEWBERG

To: Portland & Western Railroad

Attention:

Address: Suite 200,1200-C Scottsville Road

Rochester, NY

Vendor No. (Finance only):

DESCRIPTION

P & W RR Permit

TOTAL

Comments:

Date: February 26,2003

Ordered by: Jadene Stensland

Division Manager Approval:

Department Head Approval:

Finance Approval:

City Manager Approval:

(required only when over $5000)

AMOUNT

PO # PROJECT ACCOUNT# S

(XXX-XXX) (XX-XXXX-XXXXXX)

04-5150-706362 $3,250.00

$3,250.00

FINANCE: PLEASE SEND ONE COPY OF DOCUMENTATION WITH THE

CHECK UNLESS OTHERWISE NOTED. F»bd 07 3,6/03
14= 3?I Pr ir.-1 t Ake_

6

Note:



Portland & Western Railroad Invoice Invoice No.: PWRR-0000226

Date: 2/19/2003
A Genesee & Wyoming Company
Suite 200 Page: 1
1200-C Scottsville Road

Rochester, NY 14624

Bill To:

CITY OF NEWBERG

P.O. BOX 970

NEWBERG OR 97132

Ship To:
CITY OF NEWBERG

P.O. BOX 970

NEWBERG OR 97132

Purch:Me Order Vii. Cutitomerin Shipping Method Pa,ment Terma

CITYNEWBER-WPRR Net 30

Quantity : Item Number Deveription Unit Price.1 Ext. Pilce

1 L-3325 U/G Pipeline Agreement - Admin. Fee $500.00 $500.00
1 L-3325 U/G Pipeline Agreement - 15yr. Term Fee $2,250.00 $2,250.00
1 L-3325 Right of Entry Agreement $500.00 $500.00

MAKE ALL CHECKS PAYABLE TO: Subtotal $3,250.00
Portland & Western Railroad Misc $0.00
P.O. BOX 295 Tax $0.00
ALBANY, NY 12201 Freight $0.00

Trade Discount $0.00
Total $3,250.00



2(-S redd 24563

7,Z,Ely'
• 0/1-el a Wyoming Complly

C.S. Kettenring AVP- Engineering C.R. Gilbert Mgr. Engineering & Contracts

Document Custody
650 Hawthorne Ave. SE, Ste 220

Salem, Oregon 9730]

Phone: (503) 365-7717

Fax: (503) 365-7787

File No: 3325

2/5.2003

City of Newberg
Ms. Jadene Stensland

P.O. Box 970

Newberg, Oregon 97 ] 32

Dear Jadene Stensland:

Enclosed are :f;cate originals of a underground Wire line Crossing Agreement covering your use of the
Railroad Company's right-of-way.

To properly document your use ofthe Railroad Company's right-of-way. it is necessary that you execute
these crossing agreements, and return the following to me at the above listed address:

I. All »iplkate originals of the crossing agreement.
2. Check made payable to the Willamette & Pacific Railroad in the amount of $3.250.00, to cover

attached invoice. In compliance with the Internal Revenue Service's policy regarding Form 1099.1

certify that 06-1020582 is the Railroad's correct Federal Taxpayer Identification Number and
Willamette & Pacific Railroad is doing business as a corporation.

3. If any work to install the utility is to be performed by an independent contractor, please ensure they
Contact Willamette & Pacific Railroad for a Contractors Right of Entry Agreement . insurance
application and Flagging Agreement before performing the installation work.

If the crossing agreement originals are not executed and returned within three months from the date of this

letter, the offer of the agreement is withdrawn and becomes null and void. If you have any questions

concerning this agreement, please telephone Dennis Hannahs of my staff at (503) 365-7717 Ext. 113.

Sincerely,

Charles S. Kettenring
VP-Engineering

Enclosures



- [,le,*Berg.
Newberg Community Development Department
Inter-office Memorandum

Date: January 24,2003

To: Terry Maht.

CC: Dan Danicic, Mike Soderquist, Tabbi Mueller

41 N ®U L .2 ©11'IIi
t: 11 FEB 3 2003 \bil

From: Jadene Ton·ent Stensland

RE: Railroad Crossing Agreements for Harrison Street Sewer Crossing

Please review and approve the attached documents bpbruary 17, 2003. -
The City will be required to sign the attached "Underground Waterline Crossing Agreement" and the

"Right of Entry Agreement" to bore a new sewer line under the Willamette and Pacific (W&P)

Railroad right-of-way. This CIP project is planned for construction in the Summer 2003.

W&P has provided these "example" documents for our Legal Department to review while they are

processing our application. They will send the City three originals, with the correct dates and

information, and request that the City sign and return them.

These are the same documents that the City signed in 2000 for the River Street Sewer Crossing.

Enc: Example of the Underground Waterline Crossing Agreement

Example of the Right of Entry Agreement

332 A. a-[4 - M+S *2ti'-- cle'b-'
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RIGHT OF ENTRY AGREEMENT

THIS AGREEMENT is made and entered into as of the , day of , 200 by and
between WILLAMETTE & PACIFIC RAILROAD COMPANY, a New York corporation (hereinafter
referred to as the "Railroad"); and .,a corporation, to

be addressed at: , , (hereinafter the
"Licensee").

IT IS MUTUALLY AGREED BY AND BETWEEN THE PARTIES HERETO AS FOLLOWS:

ARTICLE 1. DEFINITION OF LICENSEE

For purposes of this agreement, all references in tbis agreement to the Licensee shall include the Licensee's
officers, supervisors, agents, and employees, and others acting under its or their authority.

ARTICLE 2. RIGHT GRANTED: PURPOSE

The Railroad hereby grants to the Licensee the right, during the term hereinafter stated and upon and
subject to each and all of the terms, provisions and conditions herein contained, to enter upon and have
ingress to and egress from the property in the vicinity of Mile Post . Disttict, at or
near Station, as shown on the attached print dated, , 2002, marked

Exhibit A foic tile purpose of inspection and supervision of work. The righthercin granted to Licensee is
limited to those portions of the Railroad's property specifically described herein, or designated by the
Railroad representative named in Article 4.

ARTICLE 3. TERMS AND CONDITIONS CONTAINED IN EXHIBITS B AND B-1

The terms and conditions contained in Exhibits B and B-1, heretoattached, are hereby made a part of this
agreement

ARTICLE 4. ALL EXPENSES TO BE BORNE BY LICENSEE; RAILROAD REPRESENTATIVE

The Licensee shall bear any and all costs and expenses associated with any work performed by the
Licensee. All work performed by Licensee on Railroad's property shall be perfoimed in a manner
satisfactory to the respective local Assistant Vice President of Engineering or his authorized representative
(hereinafter the Railroad Representative)

ARTICLE 5. ADMINISTRATIVE HANDLING CHARGE

Upon execution and delivery of this Licensee's Agreement, the Licensee shall pay to the Railroad an
administrative handling charge of Five Hundred and no/100 Dollars (500.00).

ARTICLE 6. TERM: TERMINATION

a). The grant of right herein made to Licensee shall commence on , and continue until

, unless sooner terminated as herein provided, or at such time as Licensee has completed
its work on Railroad's property, whichever is earlier. Licensee agrees to notify the railroad Representative
in writing when it has completed its work on Railroad propeity.

b). This agreement may be terminated by either party on one (1) day's written notice to the other party.

ARTICLE 7. CERTIFICATE OF INSURANCE

Articles ofAgreement
Page 1 of 2
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a). Before commencing any work, the Licensee will provide the Railroad with a Certificate issued by its
insurance carrier providing the insurance coverage required pursuant to Exhibit B-1 of this agreement in a
policy which contains the following type of endorsement:

Willamette & Pacific Railroad Company, is named as additional insured with respect to all liabilities
arising out of Insured's, as Licensee, performance of any work on tbe property of the Railroad.

b), Licensee warrants that this agreement has been thoroughly reviewed by its insurance
agent(s)/brokeI(s) has been instructed to procure insurance coverage and an endorsement as required
herein.

c). All insurance correspondence shaLl be directed to:

Agreement No.
Willamette & Pacific Railroad Company, Document Custody

110 West 104 Avenue Albany, Oregon 97321

ARTICLE 8. ENFORCEABILITY: CHOICE OF FORUM; CHOICE OF FORUM

This Agreement shall be governed, construed, and enforced in accordance with the laws of the state of
Oregon. Litigation arising out of or connected with this agreement may bc instituted and maintained in the
courts of Oregon only, and parties consent to jurisdiction over their person and over the subject matter of
any such litigation, in those courts, and to senricc of process issued by such courts.

ARTICLE 9. RAILORAD FLAGMAN: WHEN REQUIRED; FLAGGING CHARGES

No work of any kind shall be performed, and no person equipment machinery, tool(s) material(s)
vehicles(s) or thing(s) shall be located operated, placed, or stored within 25 feet ofany of Railroad's
track(s) at any time, for any reason, unless and until a Railroad flagmanis provided to watch for trains,
pursuant to the tenns of the attached Exhibit B. All expenses connected with the furnishing of said flagman
shall be at the sole cost and expense of the Licensee, who shall promptly pay all charges connected
therewith, within 30 days after presentation of a bill therefore. The rate of pay per Railroad flagman is
sixty-five dollars ($65.00) per hour.

Arrangements for flagging are to be made at least seventy-two (72) hours m advance of commencing work
by contacting Mr. Duane Forney, Forney Enterprises, by telephone (503) 680-5741 or by FAX at (503)
648-0384. Forney Enterprises is an independent agent of Willamette & Pacific Railroad and approved for
Railroad Flagging.

IN WITNESS WHEREOF, the parties hereto have executed this agreement in duplicate as the date
first herein written.

WILLAMETTE & PACIFIC RAILROAD COMPANY

By
AVP-ENGINEERING

WITNESS:

(Name of Licensee)

X

Title:

Articles of Agreement
Page 2 of 2
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EXHIBIT B

LICENSEE'S RIGHT OF ENTRY AGREEMENT

Section 1. NOTICE OF COMMENCEMENT OF WORK -FLAGGING.

The Licensee agites to notify the Railroad Representative at least 48 hours in advance of Licensee commenchig its work and at least
24 hours in advance of proposed performance of any work by the Licensee in which any person or equipment will be within 25 feet of any track.
or will be near enough to any track that any equipment extendon (such as, but not limited to, a crane boom) will reach to w,thin 25 feet of any track.
Upon nxeipt of notice the Railroad Representative will determine and inforrn the Licensee whether a flagman will be present and whether
the Licensee need implement any special protective or safety measures. If any flagmen or other special protective or safety measums are performed
by the Railroad, such services will be provided at Licensee's expense with the understanding that if the Railroad provides any flagging or other
services the Licensee shall not be relieved of any of its responsibilities or liabilities met forth herem.

Section 2. NO JNTERFERENCE WrrH RAILROAD'S OPERATION.

No work performed by Licensee shall cause any interfelence with the constant, continuous and uninterrupted use of the tracks, prnperty
and facilities of the Railroad its lessees, licensees or others, unless specifically permitted under this agreement. or specifically authorized in advance
by the Railroad Representative. Nothing shall be done or suffered to be done by the Licensee at any time that would in any nianner impair the
safety thereof. When not in use, Licensee's machinery and Inaterials shall be kept at least 50 feet from the centerline of Railroad's nearest tnick,
and there shall be no vehicular crossings of Railroad's tracks except at existing open public crossmgs.

Section 3. MECHANIC'S LIENS.

T'he Licensee shall pay in full all persons who perform labor or provide materials for the work to be performed by Licensee. The
Ucensee shall not create, permit or sufrer any mechanic's or materialmen's hens of any kind or nature to be created or enforced against any property
of the Railroad for any such work performed. The Licensee shall indemnity and hold harmless the Railroad from and against and all lions, claims,
demands, costs or expenses of whatsoever nature in any way connected with or growing out of such work done, labor performed, or materials
furnished.

Section 4 PROTECTION OF FIBER OPTIC CABLE SYSTEMS.

a). Fiber optic cable systems may be buried on the Railroad's property. Protection of the fiber optic cable systems is of extreme importance
since any break could disrupt service to users resulting in business interruption and loss ofrevenue and profits. Licensee Nhall telephone the
Railroad at 1-800-336-9193 to determine if fiber optic cable is buried anywhere on the Railroad's premises to be used by the Licensee. ff 11 is.
Licensee will telephone the telecommunications company(ics) involved, wrange for a cable locator, make arrangements for relocation or other
protection of the fiber optic cable, all at Licensee's apense, and will commence no work on the right of way until all such protection or relocation
has been accomplished.

b 1 In addition to other indemnity provisions in this Agreement the Licensee shall indenmify and hold the Railroad harmles; from and against
all costs, liability and expense whatsoever (including, without [imitation. attorneys' fees, court costs and expenses) arising out of any act or omission
of the Licensee, its contractor, agents and/or employees, that causes or contributes to (1) any damage to or destruction of any telecommunications
system on Railroad's property, and/or (2) any injury to or dcath of any person employed by or on behalf of any telecommunications company, and/or
its contractor, agents and/or employees, on Railroads property. Licensee shall not have or seck recouric against Railroad for any claim or cause
of action for alleged loss of profits or revenue or loss of service or other consequential damage to a telecommunication company using Railroad's
poperty or a customer or user of services of the fiber optic cable on Railroad's property.

Section 5. COMPLIANCE WITH LAWS

In the prosecution of the work covered by this agreement, the Licensee shall secure any and all necessary permits and shall comply with
at] applicable federal, state and local laws, regulations and enactments affecting the work. The Licensee shall use only such methods as *113
consistent with safcty, both as concerns the Licensee, the Licensee's agents and employees, the officers, agents and employees, and property of the
Railroad and the public in general. The Licensee (without limiting the generality of tic foregoing) shall cornply with all applicable state and federal
occupational safety and health acts and regulations. All Federal Railroad Administration regulations shall be followed when work is performed on
the Railroad's property. If any failure by the Licensee to comply with any such laws, regulations, and enactments, shall result in any fine, penalty,
cost or charge being assessed, Imposed or charged against the Railroad, the Licensee shall reimburse and indemnify the Railroad for any such fine,
penalty, cost, or charge, including without limitation attorney's fees, court costs and expenses. The Licensee further agrees in the event of any such
action, upon notice thereof being provided by the Railroad, to defend such action free of cost, charge, or expense to the Railroad

Page 1 of 3
Exhibit B
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SAFETY INSTRUCTIONS.Section 6.

Safety of personnel, property, rail operations and the public is of paramount importance in the plusecution of the work pursuant to this
agreement. As reinforcement and in furtherance of overall safety measures to be observed by the Licensee (and not by way of limitation), the
following special safety rules shall be followed,

a). The Licensee shall keep the job site free from safety and health hazards and ensure that its employees are competent and
adequately trained in all safety and health aspects of the job. The Licensee shall have proper first aid supplies available on the job site
so that prompt first aid services can be provided to any person that may be injured on the job site. The Licensee shall promptly notify
the Railroad of any U .S. Occupational Safety and Health Administration reportable injuries occurring to any person that may arise during
the work pcrfolined on the job site. The Licensee shall have a non-delegable duty to control its employees, while theyarcon thcjob site
or any other property of the Railroad to bc certain they do not use, be under the influence of, or have in their possession any alcoholic
beverage, drug, narcotic or other substance that may inhibit the safe performance of work by the employee.

b). The employees of the Licensee shall be suitably dressed to perform their duties safely and in a manner that will not interfere
with theiT vision, hearing or free use of their hands or feet. Only waist length shirts with sleeves and trousers that covcr the entire leg are
to be worn. If flare-legged trousers are wom, the trouser bottoms must be tied to prevent catching. The employees should wear sturdy and
prntective work boots and at least the following protective equipment:

(1) Protective headgear that meets American Nationat Standard-Z89.1-latest revision. It is suggested that all hardhats be
affixed with Ucensce's or subcontractors company logo or name.

(2) Eye protection that meets American National Standard for occupational and educational eye and face protection,
Z87.1-latest revision. Additional eye protection must be provided to meet specific job situations such as welding, grinding,
burning, etc.; and

(3) Hearing protection which affords enough attenuation to give protection from noise levels that will be occuning on tho
job site.

c ). All heavy equipment provided or leased by the Licensee shall be equipped with audible back-up warning devices. If in the
opinion of the Railroad Representative any of Licensee's or· any of its subcontractor's equmment is unsafe for use on the Raihoad'g
right-of-way, the Licensee, at the request of the Railroad Representative, shall remove such equipment from the Rail road's right-of-way.

SCOUo,i 7. INDEMNITY .

a). As used m this Section, "Raihoad" includes othcr railroad companies using the Railroad's property at or near the location of the L.icensee's
installation and their officers, agentg, and employees; •Loss" includes loss, damage, cla,ins, demands, actions, causes of action, ponalties, costs, and
expenses of whatsoever nature, including court costs and attorneys' fees, which may resu It flum: C a) injury to or death of persons whoinsoever
(including the Railroad's officers, agents, and employees, the Ucensee's officers, agents, and employees, as well as any other person); and/or
(b ) dainage to or loss oT destruction of property wha[soever (including Licensee's property, damage to the roadbed, tracks, equipment, or other
property of the Rairoad, or property in its care or custody)

b). As a major inducement and in consideration of the license and permission herein granted, the Licensee agrees to indemnify and hold
harmless the Railinad from any Isss which is due to or arises fram any cause and is associated in whole or in part with tic work performed under
this agreement, a breach of the agreement or the failure to observe the healtll and safety provisions helein, or any activity, omission or negligence
arising out of performance or nonperforrnance of this agreement However, the Licensee shall not indemnify the Railroad whcn the Loss is caused
by the sole negligence of the Railroad

c). The Licensee shal] maintain whatever insurance coverage is necessary to adequatcly underwrite its general and contractualliability under
the teims of this Agivement

Section 8. RESTORATION OF PROPERTY.

In the event the Railroad authorizes the Licensee to take down any fence of the Railroad or in any manner move or disturb any of the
other property of tlic Railinad in connection with the work to be performed by Licensee, then in that event the Licensee shall, as soon as possible
and at Licensee's sole expense, restore such fence and other property to the same condition as the same were m before such fence was taken down
or such other property was moved or disturbed.

Page 2 of 3 Exhibit B
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Section 9. WAIVER OF BREACH.

The waiver by the Rai}road of the breach of any condition, covenant or agIeement herein contained to be kept, observed a:nd performed
by the Licensee shall in no way impair tlie right of the Railroad to avail itself of any remedy for any subsequent breach thereof.

Section 10 ASSIGNMENT - SUBCOMTRACTING,

The Licensee shall not assign, sublet or subcontract this agreement, or any interest therein, without the written consent of the Railroad
and any attenipt to so assign, sublet or subcontract without th¢ written consent of the Railroad shall be void. If the Railroad gives the Licensee
permission to all or any portion of the work herein described, the Licensee is and shall remain responsible for all work of subcontractms
and all work of subcontlectors shall be governed by the torms of this agreement

Page 3 of 3 Exhibit B
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EXHIBIT B-1

Licensee Right of Entry Agreement

Contract Insurance Requirements

Licensee shall, at its sole cost and expense, procure and maintain during the life of this
Agreement the following insurance coverage:

a) General Liability insurance providing bodily injury including death, personal
injury and property damage coverage with a combined single limit of at least
$2,000,000 each occurrence or claim and an aggregate limit of at least
$4,000,000. This insurance shall contain broad form contractual liability with a
separate general aggregate for the project (ISO Form CG 25 03 or equivalent),
Broad Form Property Damage, severability of interests and name Railroad as an
additional insured with respect to allliabilities arising out of Licensee's obligation
to Railroad in the Agreement. If coverage is purchased on a "claims made" basis
it shall provide for at least a three (3) year extended reporting or discovery period,
which shall be invoked should insurance covering the time period of this
Agreement be cancelled.

b) Automobile Public Liability insurance providing bodily injury and property
damage with a combined single limit of at least $2,000,000 each occurrence or
claim. This insurance shall provide contractual liability by endorsement ISO From
CA 00 25 or equivalent covering all motor vehicles including hired and non-
owned, mobile equipment to the extent it may be excluded from general liability
insurance, severability of interests and name Railroad as an additional insured
with respect to all liabilities arising out of Licensee's obligation to Railroad in the
Agreement.

c) Worker's Compensation insurance covering the statutory liability as determined
by the compensation laws of the state(s) affected by this Agreement and
Employer's Liability. Also compliance with all laws of states which require
participation in their state worker' compensation fund.

d) Railroad Protective Liability Insurance naming Railroad as insured with a
combined single limit of $2,000,000 per occurrence with a $6,000,000 aggregate.
The policy form shall be AAR-AASHTO with broad fonn coverage for"Physical
Damage to Property" (ISO Form GL 00 30) and include pollution arising out of
fuels and lubricants brought to the job site (ISO Form CG 28 31 or equivalent). If
the Lloyd's, London policy form is used, limits shall be $3,000,000 per
occurrence with a $9,000,000 aggregate and the Extended Claims Made Date
shall be determined by adding the length of original policy period plus one year to
the policy expiration date.

Page 1 of 2
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The Licensee hereby waives its right to subrogation, as respects the above insurance
policy (ies), against Railroad for payments made to or on behalf of employees of
Licensee or its agents and for loss of its owned or leased property or property under its
care, custody and control while on or near Railroad's right-of way or other real property.
Licensee's insurance shall be primary with respect to any insurance carried by Railroad.

Licensee shall furnish to Railroad certificate(s) of insurance evidencing the required
coverage and endorsement(s) and upon request a certified duplicate original of any of
those policies. The insurance company(ies) issuing such policy(ies) shall notify Railroad
in writing of any material alteration including any change in the retroactive date in any
"claims made" policies or substantial reduction of aggregate limits, if such limits apply,
or cancellation thereof at least thirty (30) days prior thereto.

The insurance policy(ies) shall be written by a reputable insurance company or
companies acceptable to Railroad or with a current Best's Insurance Guide Rating of B
and Class VI[ or better Such insurance company shall be authorized to transact business
in the state(s) affected by this Agreement.

Licensee WARRANTS that this Agreement has been thoroughly reviewed by Licensee's
insurance agents(s)/brokers(s), who have been instructed by Licensee to procure the
insurance coverage required by this Agreement.

If Licensee fails to procure and maintain insurance as required, Railroad may elect to do
so at the cost of Licensee.

The fact that insurance is obtained by Licensee shall not be deemed to release or diminish
the liability of Licensee, including, without limitation, liability under the indemnity
provisions of this Agreement. Damages recoverable by Railroad shall not be limited by
the amount of the required insurance coverage.

Page 2 of 2
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LEASE AUDIT NO: RELMIS:

UNDERGROUND WATERLINE CROSSING AGREEMENT

This Agreement, made this 24th day of November, 2002 ("Effective Date"), between
WILLAMETTE & PACIFIC RAILROAD, INC., a New York corporation

("Licensor'D, a lessee of SOUTHERN PACIFIC TRANSPORTATION COMPANY,
a Delaware corporation ("Lessor"),and , a municipally, whose
address is : . ("Licensee"):

WITNESSETH:

1. Licensor hereby permits Licensee (subject to the provisions hereof) to construct,
maintain and operate [Underground] waterline crossing (which together with its
supports and appurtenances shall hereinafter be termed "facilities"), at or near Mile
Post , Station, District, County of , State

of Oregon, in the location shown on the attached print marked Exhibit "A".

2. The term of this Agreement shall commence on the Effective Date and shall expire 15
years from the Effective Date, unless earlier terminated in accordance with the terms
and provisions of this Agreement.

3. Upon execution hereof, Licensee shall pay to Licensor a nopre.fundable. one -1.ime fee
of Five Hundred and No/100 Dollars ($500.00) to defray COSI of handling.

4. Upon execution hereof, Licensee also shall pay to Licensor a non-refundable, one-
time fee of Two Thousand Two Hundred Fifty and No/100 Dollars ($2,250.00) as
consideration for the permission herein granted. Any renewal or extension of this
Agreement later agreed to in writing by the parties shall be subject to additional fee(s)
as then determined by Licensor.

5. The permission herein granted is subject to all licenses, leases, easements,
encumbrances and claims of title affecting said property ofLicensor.

Absence of markers does not constitute a warranty by Licensor of no subsurface
installations.

6. The facilities shall be installed and maintained by Licensee to the satisfaction of
Licensor and in strict confornlance to the attached plans and specifications noted
thereon. Clearances with respect to existing and future tracks and other structures on

Licensor's premises shall be provided by Licensee to conform with all applicable
orders of governmental bodies and, in the absence of such orders, with the National
Safety Code. Licensee shall take all precautions necessary to prevent interference by
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its facilities with existing or future railway signals, gates or safety devices, or the
telephone, telegraph or other circuits of Licensor, or of other persons on Licensor's
premises with Licensor's consent, whether such interference be by leakage, induction
or othenvise. Licensee shall assume the expense of insulating any wire lines and of
any other alterations to any facilities on Licensor' s premises required by reason of
Licensee's facilities. Before performing any work in the vicinity of Licensor's tracks,
or which would involve any excavation of Licensor's premises, Licensee shall give
Licensor sufficient notice to pennit Licensor to have its representative present.

In the event an emergency arises involving Licensee facilities, Licensee shall
immediately call Licensor Dispatcher at 1-800-800-2203 (available 24 hours) to
permit Licensor to protect movements of any trains, equipment, or employees present
in the area.

Prior to placing the facilities in service for any reason (testing or otherwise), Licensee
shall contact Licensor's local Signal Supervisor to permit Licensor's qualified signal
personnel to be present at such time to perform as Licensor so determines any test
(including the evaluation thereof) to Licensor's signal communication equipment
(equipment) located in the vicinity of Licensee's facilities. If, in Licensor' s opinion,
it is determined from such test that the operation of Licensee' s facilities interferes
with normal and required operation of Licensor's equipment. Licensee shall pay for
all modifications to either its own facilities or to Licensor's equipment that are
required to eliminate or mitigate all interference to Licensor's equipment.

If said facilities or any portion thereof are underground, project markers in form and
size satisfactory to Licensor identifying the facility and its owner will be installed and
constantly maintained by and at the expense of Licensee at Lieensor's property lines
or such locations as Licensor shall approve. Such markers shall be relocated upon
request of Licensor without expense to Licensor.

7. The rights herein granted are subject to the rights of Licensor and Lessor (or anyone
acting with the permission of Licensor or Lessor) to construct, reconstruct, maintain
and operate fiber optic and other telecommunications systems (systems) in, upon,
along, across and beneath the premises and right-of-ways of Licensor including the
premises through which said facilities shall be constructed.

Licensee agrees to reimburse Licensor and/or the owner of the system(s) for all
expenses which either may incur which expenses would not have been incurred
except by reason of the use of the premises by Licensee, its agents, employees or
invitees including relocation costs or any damages incurred by such owner due to
inj ury to the system(s).

Licensee, at least five (5) days prior to performing any digging activities on the
premises of Licensor, must call 1-800-AT-FIBER (available 24 hours) to receive a
Southern Pacific Telecommunications Company control number. Licensee will be
advised if a telecommunications system is buried anywhere on or about the premises
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of Licensor in the location where Licensee will perform such digging activities. If
there is a telecommunications, Licensee will be advised as to the owner of the
telecommunications system and provided instructions on arranging for a cable locator

and will be advised whether relocation or other protection for the telecommunications
system is required prior to beginning any work on the premises of Licensor.

8. Licensor and/or Lessor reserve the right, at any time or time that Licensor deems it
necessary, to require Licensee, at Licensee' expense, to reconstruct, alter or change
the location of Licensee's facilities.

Licensee shall keep Licensor's premises in a neat and safe condition, so far as
affected by said facilities, keeping the track area and toe path clear of all obstructions
including but not limited to any holes, depressions or excavations of any sort.

Licensee agrees to reimburse Licensor for any expense incurred by Licensor by
reason of the construction, presence, maintenance, use or removal of said facilities on

Licensor's premises including expense arising from delays to engines, trains, and/or
Licensor's tracks.

9. Licensee agrees to and shall indemnify and hold harmless Licensor and Lesson their
respective officers, agents and employees from and against any and all claims,
demands, losses, damages, causes of action, suits and liabilities of every kind
(including reasonable attorneys' fees, court costs, another expenses related thereto)
for injury to or death of a person or for loss of or damage to any property, arising out
of or in connection with any work done, action taken or permitted by Licensee, its
subcontractors, agents or employees under this Agreement. It is the express intention
of the parties hereto, both Licensor and Licensee, that the indemnity provided for in
this paragraph indemnifies Licensor and Lesser for the negligence of each or both,
whether that negligence is active or passive, or is the sole or a concurring cause of the
injury, death or damage; provided that said indemnity shall not protect Licensor or
Lessor, from liability for death, injury or damage arising solely out of the criminal
actions of Licensor and/or Lessor, their respective officers, agents or employees.

The terms "Licensor" and "Lessor" as used in this section shall each include the

successors, assigns and affiliated companies, and any other railroad company
operating upon Licensor' s or Lessor's tracks.

10. This Agreement may be terminated by either party hereto by giving thirty (30) days'
notice in writing to that effect to the other. Upon tennination or expiration of this
Agreement, Licensee shall remove said facilities and any and all conductors,
structures or other apparatus placed on Licensor's premises by virtue of this
Agreement and restore Licensor's premises to a condition satisfactory to Licensor,
failing in which Licensor may perform such work at the expense of Licensee.
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11. The rights and privileges herein given are personal to Licensee and as such Licensee
shall not be permitted to assign the rights and privileges herein given, or any part
thereof, without the previous written consent of Licensor.

12. No work on Licensor's premises shall be commenced by any contractor for Licensee
until such contractor has entered into Licensor's standard Contractor's Right of Entry
agreement covering such work.

13. Licensee shall, at its expense, comply with all applicable laws, regulations, rules and
orders regardless of when they become or became effective, including without
limitation those relating to health, safety, noise, environmental protection, waste
disposal and water and air quality, and furnish satisfactory evidence of such
compliance upon request of Licensor.

Should any discharge, leakage, spillage, emission or pollution of any type occur upon
or arise from the premises covered hereunder the rights granted hereunder, Licensee
shall immediately notify Licensor and Lessor and shall, at Licensee's expense, be
obligated to clean all property affected thereby, whether owned or controlled by
Licensor or any third person to the satisfaction of Licensor (insofar as the property
owned or controlled by Licensor is concerned) and any governmental body having
jurisdiction in the matter. Licensor may, at its option, clean Licensor's premises; if
Licensor elects to do so, Licensee shall pay Licensor the cost of such cleanup
promptly upon the receipt of a bill therefor. Licensee agrees to investigate, release,
indemnify and defend Licensor from and against allliability, cost and expense
(including without limitation and fines, penalties, judgments, litigation costs and
attorney fees) incurred by Licensor as a result of Licensee's breach of this section, or
as a result of any such discharge, leakage, spillage, emission or pollution, regardless
of whether such liability, cost or expense arises during the time this Agreement is in
effect or thereafter, unless such liability, cost or expense is proximately caused solely
and exclusively by the active negligence of Licensor, its offices, agents or employees.

14, Licensee shall pay all persons who perform labor on said premises for Licensee, and
will not suffer any mechanics' or materialmen's liens to be enforced against
Licensor's premises for work done or materials furnished at Licensee's instance or
request. If any such liens are filed thereon, Licensee agrees to remove the same at
Licensee's own cost and expense and to pay any judgment, which may be entered
thereon or thereunder. Should the Licensee fail, neglect or refuse so to do, Licensor
shall have the right to pay any amount required to release any such lien or liens, or to
defend any action brought thereon, and to pay any judgment entered therein, and the
Licensee shall be liable to the Licensor for all costs, damages, and reasonable
attorney fees, and any amounts expended in defending any proceedings or in the
payment of any of said liens or any judgment obtained therefor.

The Licensee shall promptly pay or discharge all taxes, charges and assessments
levied upon, in respect to, or on account of the Wireline, to prevent the same from
becoming a charge or lien upon property of the Licensor, and so that the taxes,
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charges and assessments levied upon or in respect to such property shall not be
increased because of the location, construction or maintenance of the Wireline or any

improvement, appliance or fixture connected therewith placed upon such property,
or on account of the Licensee's interest therein. Where such tax, charge or
assessment may not be separately made or assessed to the Licensee but shall be
included in the assessment of the property of the Licensor, then the Licensee shall
pay to the Licensor an equitable proportion of such taxes determined by the value of
the Licensee's property upon property of the Licensor as compared with the entire
value of such property.

15. Neither termination nor expiration of this Agreement will release Licensee from any
liability or obligation hereunder, whether of indemnity or otherwise, resulting from
acts, omissions or events happening prior to the date of termination or expiration, or,
if later, the date when the facilities are removed and the premises are restored as
providedherein.

16. Lessor is intended by the parties to be a third party beneficiary of this Agreement.

IN WITNESS WHEREOF, the parties hereby have caused these presents to be executed
in triplicate the day and year first hereinabove written.

LICENSOR:

By:
Title:

WITNESSED BY: LICENSEE:

By:
Title:


