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Page 1 - MUTUAL AGREEMENT AND FINAL ORDER 

CASE NO. WQ/M-ER-2024-030  

BEFORE THE ENVIRONMENTAL QUALITY COMMISSION 

 

OF THE STATE OF OREGON 

 

 ) 

IN THE MATTER OF ) 

CITY OF DAYVILLE, ) 

 ) 

                         Respondent. ) 

 

MUTUAL AGREEMENT 

AND FINAL ORDER 

 

CASE NO. WQ/M-ER-2024-030
 

 WHEREAS: 

1. On August 15, 2024, the Department of Environmental Quality (DEQ) issued Notice 

of Civil Penalty Assessment and Order No. WQ/M-ER-2024-030 (Notice) to Respondent. DEQ 

assessed a $12,600 civil penalty against Respondent for violations alleged in the Notice. 

2. August 21, 2024, Respondent filed a timely request for hearing.  

3. In addition to the violations alleged in the Notice, DEQ alleges that: 

a. Respondent violated ORS 468B.025(2) and Schedule B of the Permit by 

failing to submit a complete DMR for the months of May and June 2024. In 

May 2024, the influent BOD and TSS values were not entered onto the excel 

spreadsheet. In June 2024, there were no bench sheets or excel files submitted. 

As of the date of this MAO, these violations have been corrected. 

b. Respondent violated ORS 468B.025(2) and Schedule B, Table B1 of the 

Permit by failing to submit a Mixing Zone Study to DEQ by February 15, 

2025, and failing to submit a complete Recycled Water annual report for 

calendar year 2024. Specifically, the agronomic loading rate was not 

calculated and reported in the Recycled Water annual report. As of the date of 

this MAO, the Recycled Water annual report has been updated. However, the 

Mixing Zone Study is outstanding. 

c. Respondent failed to monitor according to Schedule B, Table B4 of the Permit 

as follows: 

Date Violation 

Week of June 30 – July 6, 
2024 

3x/week Influent pH monitoring was not collected. 
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Date Violation 

Week of July 7 – July 13, 
2024 

3x/week Influent pH monitoring was not collected. 

07/29/2024 Failure to monitor Chlorine used (lbs/day). 

Q1 2024 Failure to monitor quarterly nutrients (Total ammonia 
(as N) and Total Phosphorus. 

Q2 2024 Failure to monitor quarterly nutrients (TKN, NO2+NO3-
N, Total ammonia (as N) and Total Phosphorus). 

Q3 2024 Failure to monitor quarterly nutrients (Total ammonia 
(as N) and Total Phosphorus. 

August 2024 Failure to monitor influent BOD (required once/month) 
sampled as a grab, composite sample required. 

August 2024 Failure to monitor influent TSS (required once/month) 
sampled as a grab, composite sample required. 

08/01/2024 Failure to monitor Chlorine used (lbs/day). 

09/25/2024 Failure to monitor Chlorine residual (mg/L). 

I.  AGREEMENT 

 Respondent and DEQ hereby agree that: 

1. This Mutual Agreement and Final Order (MAO) shall be effective upon the date 

fully executed (MAO Effective Date). 

2. Section III, paragraph 5 of the Notice is amended to include the incomplete reporting 

violations described in paragraph 3.a of the recitals above. 

3. Section III, paragraph 6 of the Notice is amended to include the failure to submit a 

Mixing Zone Study and a complete 2024 recycled water use report as described in paragraph 3.b of 

the recitals above. 

4. Section III, paragraph 8 of the Notice is amended to include the failure to monitor 

violations described in paragraph 3.c of the recitals above. 

5. Exhibit 3 of the Notice is amended by reducing the C factor from 0 to -3. This 

results in a change in the civil penalty for Violation No. 5 from $2,550 to $2,100. The amended 

findings and determination of the civil penalty is attached and incorporated as Amended Exhibit No. 

3. 

6. Exhibit 4 of the Notice is amended by reducing the C factor from 0 to -2. This 

results in a change in the civil penalty for Violation No. 6 from $1,350 to $1,050. The amended 
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findings and determination of the civil penalty is attached and incorporated as Amended Exhibit No. 

4. 

7. The total civil penalty is reduced from $12,600 to $11,850.  

8. DEQ and Respondent recognize and agree that there is an inconsistency between the 

Permit and the Recycled Water Use Plan approved by DEQ in 2001, regarding the discharge of 

recycled water via irrigation at Outfall 004. Specifically: 

a. The Permit, Schedule A, Condition 1, identifies the discharge season to the John 

Day River at Outfall 001 as November 1 to April 30, with no discharge (and 

necessitating irrigation (from May 1 to October 31). 

b. The Recycled Water Use Plan states that “During high stream flow periods, 

defined as November 1 through May 31, the discharge of disinfected effluent is 

allowed to the John Day River. During the low stream flow period, defined as 

June 1 through October 31, treated and disinfected effluent shall be irrigated on 

City owned pasture adjacent to the wastewater treatment lagoon site.” 

9. Pursuant to OAR 340-012-0030(19) and OAR 340-012-0145(2), the violations 

alleged in the Notice and as amended by this MAO, will be treated as prior significant actions in the 

event a future violation occurs. 

10. Respondent waives any and all rights and objections Respondent may have to the 

form, content, manner of service and timeliness of the Notice; to a contested case hearing and 

judicial review of the Notice; and to service of a copy of this MAO. 

11. This MAO resolves all civil claims of DEQ, based upon the facts alleged, for the 

violations expressly alleged in the Notice as amended by the MAO. This MAO is not intended to 

limit, in any way, DEQ’s right to proceed against Respondent in any forum for any past or future 

violations not expressly settled herein. 

12. Respondent releases and waives any and all claims of any kind, known or unknown, 

past or future, against the State of Oregon or its agencies, instrumentalities, employees, officers, or 

agents, arising out of the matters and events set out in the Notice and this MAO. Any and all claims 
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includes but is not limited to any claim under 42 USC § 1983 et seq., any claim under federal or 

state law for damages, declaratory, or equitable relief, and any claim for attorney’s fees or costs. 

13. This MAO shall be binding on Respondent and its respective successors, agents, and 

assigns.  The undersigned representative of Respondent certifies that they are fully authorized to 

execute and bind Respondent to this MAO. No change in ownership, corporate or partnership status 

of Respondent, or change in the ownership of the properties or businesses affected by this MAO 

shall in any way alter Respondent’s obligation under this MAO, unless otherwise approved in 

writing by DEQ through an amendment to this MAO. 

14. Verifiable electronic, facsimile, or scanned signatures on this MAO shall be treated 

the same as original signatures. 

15. If Respondent fails to satisfactorily complete the requirements contained in Section 

II, paragraph 2 upon receipt of a written Penalty Demand Notice from DEQ, Respondent shall pay a 

civil penalty of $600 for each day of each violation of this MAO until such violation is corrected. 

16. Within twenty (20) days of receipt of a Penalty Demand Notice from DEQ, 

Respondent may contest the Penalty Demand Notice.  Respondent agrees that the issue shall be 

limited to Respondent’s compliance or noncompliance with this MAO.  The amount of the 

stipulated civil penalty is established in advance by this MAO and is not a contestable issue. 

17. In accordance with DEQ’s Internal Management Directive on Supplemental 

Environmental Projects (SEPs), DEQ agrees to mitigate the $11,850 civil penalty to $2,370 and 

Respondent agrees to satisfactorily complete the approved SEP proposal as set forth in Attachment 

No. A and incorporated by reference. Specifically, Respondent will complete Project #2 (clean 

water hookup) and Project #3 (composite sampler) but the deadlines below, and the remainder of 

the SEP funds will be dedicated to Project #1, a flow meter, which has already been purchased. 

Respondent agrees to refrain from using the value of the SEP as a tax deduction or as part of a tax 

credit application; and, whenever Respondent publicizes the SEP or the results of the SEP, 

Respondent will state in a prominent manner that the project was undertaken as settlement of a DEQ 
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enforcement action. Respondent will be deemed to have completed the SEP when DEQ receives the 

following documentation:  

a. By June 30, 2025, Respondent will purchase a composite sampler and provide 

documentation of the purchase to DEQ. 

b. By December 15, 2025, Respondent will complete the clean water hookup project 

described in Attachment A and submit to DEQ (1) written notification that the project 

has been completed, (2) photographs of the project, and (3) relevant invoices 

documenting project costs. 

18. Civil penalty payments made pursuant to this MAO should be made as follows: 

send a check or money order made payable to “Department of Environmental Quality” to DEQ - 

Business Office, 700 NE Multnomah Street, Suite #600, Portland, Oregon 97232. Please include 

the case number on the check or money order.   

II.  FINAL ORDER 

 The Environmental Quality Commission hereby enters a final order: 

1. Imposing upon Respondent a total civil penalty of $11,850 for the violations alleged 

in the Notice, as amended by this MAO, $2,370 of which is due by June 30, 2025. 

2. Requiring Respondent to submit SEP documentation required in Section I, 

Paragraph 17, above by December 15, 2025; otherwise, the remaining civil penalty ($9,480) is due 

and owing to DEQ on December 16, 2025. 

3. By June 30, 2025, requiring Respondent to submit an update to the Facility’s Quality 

Assurance / Quality Control (QA/QC) plan to DEQ for review and approval. 

4. By February 1, 2026, requiring Respondent to submit a draft updated Recycled 

Water Use Plan as required by Schedule D, Condition 4 of the Permit to DEQ for review, and, 

following any DEQ comments, by April 30, 2026, requiring Respondent to submit a final updated 

Recycled Water Use Plan to DEQ. 



5/21/2025
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AMENDED EXHIBIT 3 

 

FINDINGS AND DETERMINATION OF RESPONDENT'S CIVIL PENALTY 

PURSUANT TO OREGON ADMINISTRATIVE RULE (OAR) 340-012-0045 

 

 

VIOLATION NO. 5: Respondent violated ORS 468B.025(2) and Schedule B of the Permit 

by submitting inaccurate and incomplete information on its DMRs.  

 

CLASSIFICATION: These are Class I violations pursuant to OAR 340-012-0053(1)(b).  

 

MAGNITUDE: The magnitude of the violation is moderate pursuant to OAR 340-

012-0130(1), as there is no selected magnitude specified in OAR 

340-012-0135 applicable to this violation, and the information 

reasonably available to DEQ does not indicate a minor or major 

magnitude. 

 

CIVIL PENALTY FORMULA: The formula for determining the amount of penalty of each 

violation is:  BP + [(0.1 x BP) x (P + H + O + M + C)] + EB 

 

"BP" is the base penalty, which is $1,500 for a Class I, moderate magnitude violation in the 

matrix listed in OAR 340-012-0140(4)(b)(A) and applicable pursuant to OAR 340-012-

0140(4)(a)(F)(i) because Respondent’s facility has a permitted flow of less than two million 

gallons per day. 

 

"P" is whether Respondent has any prior significant actions (PSAs), as defined in OAR 340-

012-0030(19), in the same media as the violation at issue that occurred at a facility owned or 

operated by the same Respondent, and receives a value of 0 according to OAR 340-012-

0145(2) because Respondent has no prior significant actions. 

  

"H" is Respondent’s history of correcting prior significant actions and receives a value of 0 

according to OAR 340-012-0145(3)(c) because there is no prior history. 

   

"O" is whether the violation was repeated or ongoing, and receives a value of 3 according to 

OAR 340-012-0145(4)(c) because there were between seven and 28 occurrences of the 

violation. Respondent submitted 12 inaccurate reports to DEQ.   

 

"M" is the mental state of the Respondent and receives a value of 4 according to OAR 340-012-

0145(5)(c) because Respondent’s conduct was negligent. By failing to ensure that it filled 

out and submitted accurate reports to DEQ, Respondent failed to exercise reasonable care to 

avoid the foreseeable risk a permit violation would occur. 

 

"C" is Respondent's efforts to correct or mitigate the violation and receives a value of -3 

according to OAR 340-012-0145(6)(c) because Respondent made reasonable efforts to 

correct the DMRs that could be corrected.   
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"EB" is the approximate dollar value of the benefit gained and the costs avoided or delayed as a 

result of the Respondent’s noncompliance. It is designed to “level the playing field” by 

taking away any economic advantage the entity gained and to deter potential violators from 

deciding it is cheaper to violate and pay the penalty than to pay the costs of compliance.  In 

this case, “EB” receives a value of 0 according to OAR 340-012-0150(4) because there is 

insufficient information on which to make an estimate under the rule. 

 

PENALTY CALCULATION:  Penalty = BP + [(0.1 x BP) x (P + H + O + M + C)] + EB 

= $1,500 + [(0.1 x 1,500) x (0 + 0 + 3 + 4 + -3)] + $0 

 = $1,500 + [$150 x 4] + $0 

= $1,500 + $600 + $0 

 = $2,100 
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AMENDED EXHIBIT 4 

 

FINDINGS AND DETERMINATION OF RESPONDENT'S CIVIL PENALTY 

PURSUANT TO OREGON ADMINISTRATIVE RULE (OAR) 340-012-0045 

 

 

VIOLATION NO. 6: Respondent violated ORS 468B.025(2) and Schedules B and D by 

failing to timely submit required reports.  

 

CLASSIFICATION: These are Class II violations pursuant to OAR 340-012-0055(2)(b).  

 

MAGNITUDE: The magnitude of the violation is moderate pursuant to OAR 340-

012-0130(1), as there is no selected magnitude specified in OAR 

340-012-0135 applicable to this violation, and the information 

reasonably available to DEQ does not indicate a minor or major 

magnitude. 

 

CIVIL PENALTY FORMULA: The formula for determining the amount of penalty of each 

violation is:  BP + [(0.1 x BP) x (P + H + O + M + C)] + EB 

 

"BP" is the base penalty, which is $750 for a Class II, moderate magnitude violation in the matrix 

listed in OAR 340-012-0140(4)(b)(A) and applicable pursuant to OAR 340-012-

0140(4)(a)(F)(i) because Respondent’s facility has a permitted flow of less than two million 

gallons per day. 

 

"P" is whether Respondent has any prior significant actions (PSAs), as defined in OAR 340-

012-0030(19), in the same media as the violation at issue that occurred at a facility owned or 

operated by the same Respondent, and receives a value of 0 according to OAR 340-012-

0145(2) because Respondent has no prior significant actions. 

  

"H" is Respondent’s history of correcting prior significant actions and receives a value of 0 

according to OAR 340-012-0145(3)(c) because there is no prior history. 

   

"O" is whether the violation was repeated or ongoing, and receives a value of 2 according to 

OAR 340-012-0145(4)(b) because there were more than one but less than seven occurrences 

of the violation. Respondent failed to submit timely reports on six occasions.   

 

"M" is the mental state of the Respondent and receives a value of 4 according to OAR 340-012-

0145(5)(c) because Respondent’s conduct was negligent. The due dates for the reports are 

clearly set forth in the Permit; by failing to submit timely reports to DEQ, Respondent failed 

to exercise reasonable care to avoid the foreseeable risk a permit violation would occur. 

 

"C" is Respondent's efforts to correct or mitigate the violation and receives a value of -2 

according to OAR 340-012-0145(6)(d) because Respondent eventually made some efforts to 

correct the violation by submitting its sludge survey report and correcting its 2024 recycled 

water report.  



 

Case No. WQ/M-ER-2024-030                                                       

Amended Exhibit No. 4 Page 2   

 

"EB" is the approximate dollar value of the benefit gained and the costs avoided or delayed as a 

result of the Respondent’s noncompliance. It is designed to “level the playing field” by 

taking away any economic advantage the entity gained and to deter potential violators from 

deciding it is cheaper to violate and pay the penalty than to pay the costs of compliance.  In 

this case, “EB” receives a value of 0 according to OAR 340-012-0150(4) because there is 

insufficient information on which to make an estimate under the rule. 

 

PENALTY CALCULATION:  Penalty = BP + [(0.1 x BP) x (P + H + O + M + C)] + EB 

= $750 + [(0.1 x $750) x (0 + 0 + 2 + 4 + -2)] + $0 

 = $750 + [$75 x 4] + $0 

= $750 + $300 + $0 

 = $1,050 

 



 

 

Attachment A 

Approved Supplemental Environmental 

Project 









--------------------------- $14,538

------------ $4,665

$2,316







ACS 24/7 Support Line (208) 362-5858

Advanced Control Systems, LLC
2540 E. Franklin Rd.
Meridian, ID  83642 US

(208) 362-5858
http://advancedcontrol.com

Invoice  40109

BILL TO

Dayville, City of
PO Box 321
Dayville, OR  97825

DATE
01/21/2025

PLEASE PAY
$3,787.60

DUE DATE
01/31/2025

DATE ACTIVITY QTY RATE AMOUNT

01/21/2025 Project
Flow Measurement ~ Initial 40% invoice due upon 
"Acceptance of Service"

0.40 9,469.00 3,787.60

Situation: 
The City of Dayville needs a new flow measurement radar 
sensor in the wastewater treatment plant (WWTP) outfall 
pond. The existing flow measurement has become non-
functional, leading to challenges in monitoring water levels 
effectively.  

Scope of Work: 
ACS will source, program, install, and configure the flow 
measurement radar sensor for the City of Dayville. 

Included: 
Sourcing 
Program 
Wiring 
Test 
Installation 

Schedule: Estimated (2) days* 

* Actual duration of project dependent on ACS workload 
during execution 

Price: $9,469.00

SUBTOTAL 3,787.60
TAX 0.00
TOTAL 3,787.60

TOTAL DUE $3,787.60

“You can’t go back and change the beginning, but you can 
start where you are and change the ending.”  C.S. Lewis

Visa/Mastercard payments accepted with 3% addtl charge.
A 1.5% late charge will be added to all unpaid balances.

THANK YOU.

INVOICE FOR PROJECT #3



ACS 24/7 Support Line (208) 362-5858

Advanced Control Systems, LLC
2540 E. Franklin Rd.
Meridian, ID  83642 US

+12083625858
http://advancedcontrol.com

Invoice  40221

BILL TO

Dayville, City of
PO Box 321
3 Park Lane
Dayville, Oregon  97825

DATE
02/26/2025

PLEASE PAY
$3,769.40

DUE DATE
03/08/2025

DATE ACTIVITY QTY RATE AMOUNT

02/21/2025 Project
Flow Measurement ~ Remaining 60%

0.60 9,469.00 5,681.40

Situation:
The City of Dayville needs a new flow measurement radar 
sensor in the wastewater treatment plant (WWTP) outfall
pond. The existing flow measurement has become non-
functional, leading to challenges in monitoring water levels
effectively.
Scope of Work:
ACS will source, program, install, and configure the flow 
measurement radar sensor for the City of Dayville.
Included:
○ Sourcing
○ Program
○ Wiring
○ Test
○ Installation

Schedule: Estimated (2) days*

Price: $9,469.00
Service
Additional hour of programming outside the project scope

1 135.00 135.00

Sensor, Radar
Credit - VEGAPULS Air 41 Order Code: AR - 222 5TD 
Autarkic radar sensor with measured value transmission by 
radio technology NB-IoT/CAT-M1, LoRa, measuring range 
up to 15 m, accuracy +/-2 mm

1 -
1,139.00

-1,139.00

VEGAMET 841, Order Code CR-222-23E
Credit - Robust controller and display instrument for level 
sensors

1 -908.00 -908.00

SUBTOTAL 3,769.40
TAX 0.00
TOTAL 3,769.40

TOTAL DUE $3,769.40

"People who wonder if the glass is half empty or half full 
miss the point.  The glass is refillable."  Simon Sinek

At ACS we strive to refill your glass.

Visa/Mastercard payments are accepted with a 3% addtl 
charge.
A 1.5% late charge will be added to all unpaid balances. THANK YOU.

INVOICE FOR PROJECT #3



ESTIMATE FOR PROJECT #2



ESTIMATE FOR PROJECT #3


