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Oregon Department of Environmental Quality 
National Pollutant Discharge Elimination System 
Permit Fact Sheet Modification #4 
Final: 5/5/2025 
 

Western Region – Salem Office 

4026 Fairview Industrial Drive SE 

Salem, OR 97302 
 

Permittee: Oregon Department of Fish and Wildlife 

4034 Fairview Industrial Drive SE 

Salem, OR 97302 

Existing Permit 
Information: 

File Number: 64490 

Permit Number: 101914 

Expiration Date: Aug. 31, 2026 

EPA Reference Number: OR0027642 

Source Contact: Erik Withalm, 541-896-3294 x221 

Hatchery Manager 

Source Location: 90700 Fish Hatchery Road 

Leaburg, OR 97489 

Lane County 

LLID: NHD: 17090004000099, 31.6% 

LLID: 1230673441173, RM 33.7 

Receiving Stream/Basin: McKenzie River / McKenzie Basin 

Proposed Action: Permit Modification #4 

Modification in response to request received January 13, 2025 

Source Category: NPDES Minor (NPDES-IW-B17-Tier 2)– Industrial 

Sources Covered: Discharges from aquatic animal production facility (Fish Hatchery) 

Permit Writer: Phillip Sprague, NPDES Permit Writer 

January 29, 2025 

Jeffrey Navarro, Senior Water Quality Permit Program Analyst 

Oct. 26, 2023 

David Cole, Water Quality Permit Writer / Northwest Region, Water 

Quality Source Control  

09/28/2021 
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1. Justification for Modification 

The Department of Environmental Quality (DEQ) proposes to modify the National Pollutant 

Discharge Elimination System (NPDES) wastewater permit for the Leaburg Hatchery located at 

90700 Fish Hatchery Road, Leaburg, OR 97489. The Oregon Department of Fish and Wildlife 

operates this hatchery. This permit was originally issued on September 29, 2021, and expires on 

August 31, 2026.  

DEQ initially received a request on January 13, 2025, to modify the permit by incorporating the 

Willamette Subbasins Temperature TMDL waste load allocations into Schedule A and B of the 

permit. 

DEQ has classified this modification as a major modification in accordance with 40 CFR §122.6. 

2. Summary of Changes 

The permit is proposed to be modified to replace existing limits associated with the 2006 

Willamette Basin Temperature TMDL with limits addressing the temperature waste load 

allocations (WLAs) from the 2024 Total Maximum Daily Loads for the Willamette Subbasins-

Temperature. Necessary modifications to the permit to incorporate the TMDL include the 

following: 

• Removed “no discharge during April 1-October 31” and “No heat (0 kcal/day), 7-day 

rolling avg.” lines from Table A1 of Schedule A(a.). 

• Removed “no discharge during April 1-October 31” and “No heat (0 kcal/day), 7-day 

rolling avg.” lines from Table A1 of Schedule A(c.). 

• Added the WLAs from the Willamette Subbasins TMDL for temperature in Table 

A1(c.) of Schedule A. 

• Added notes b. and c. to Table A1(c.) of Schedule A. 

• Adjusted Table B2, B3, B4, and B5 of Schedule B monitoring time periods for 

temperature to match the period of the WLAs. 

• Added “Excess Thermal Load Limit (if using limit Option B)” line to Table B2 of 

Schedule B. 

• Added “Excess Thermal Load (when using Minimum Duties provision)” line to Table 

B2 of Schedule B. 

• Added notes k. and l. to Table B2 of Schedule B. 

 

Additionally, the permit is being modified to split note g. in Tables B2 and B3 to clarify which 

portion of the note applies to which parameters. 

3. Excess Thermal Load Limit Modifications 

The existing permit contains excess thermal load (ETL) and other limits based on the 2006 

Willamette Basin Temperature TMDL. The 2006 TMDL did not provide any wasteload 

allocation (WLA) to the Leaburg facility. To be consistent with the TMDL, the existing permit 

contained both an ETL limit of zero and a prohibition of discharge from April 1 – October 31. 
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On Aug. 6, 2024, the Environmental Quality Commission adopted into rule a revised TMDL. 

EPA approved the TMDL on Sept. 12, 2024. This revised TMDL1 includes a set of WLAs 

applicable to the Leaburg facility. 

 

DEQ is proposing to modify the facility’s NPDES permit to ensure the permit’s limits are 

consistent with the assumptions and requirements of the revised TMDL. The required 

modifications include removing the existing prohibition on discharge from April 1 to October 31 

and the limit of “No heat (0 kcal/day), Max. 7-day rolling Avg.” for the same period. These two 

limits were included in the current permit expressly to address the requirements of the old 

TMDL. The proposed modifications also include new ETL limits to address the WLAs contained 

in the revised TMDL for the facility. These limits apply from April 1 to November 15 as noted in 

Schedule A1 of the draft modified permit. The associated monitoring requirements included in 

Schedule B of the draft modified permit have also been updated to ensure the permittee is 

required to monitor the facility’s effluent to demonstrate compliance with the revised limits. 

4. Antibacksliding 

The proposed permit complies with the antibacksliding provisions of CWA section 402(o) and 

303(d)(4) and 40 CFR 122.44(l). The proposed permit limits are the same or more stringent than 

the existing permit limits with the following exception: a new TMDL wasteload allocation 

(WLA) has been applied to the permit as a result of an updated TMDL, where the new WLA is 

less stringent than the limit previously applied. Although antibacksliding provisions generally do 

not allow relaxation of effluent limits in permit renewals, these proposed permit modifications 

are allowed under the provisions as noted below.  

CWA section 303(d)(4) is referenced in CWA section 402(o)(1) as an exception for WQBELs. 

This section has two parts, one of which applies to receiving waters that are not attaining the 

water quality standard of the pollutant being considered (in this case temperature). For this part, 

backsliding is allowed when the existing limit is based on a TMDL, and the cumulative effect of 

all such revised effluent limitations based on a TMDL or wasteload allocation will assure 

attainment of that water quality standard. For this permit modification, the previous limit was a 

WLA, and the new WLA cumulatively will assure attainment of that water quality standard. 

Therefore, backsliding is allowed and is included in the proposed permit modification.  

5. Antidegradation 

DEQ must ensure the permit complies with Oregon’s antidegradation policy found in OAR 340-

041-0004. This policy is designed to protect water quality by limiting unnecessary degradation 

from new or increased sources of pollution.  

As described in Section 3.0, the proposed permit includes a revised WLA based on an updated 

TMDL. OAR 340-041-0004(3)(c) defines some discharges that are not considered degradation of 

water quality and therefore are not required to undergo an antidegradation review under OAR 

340-041-0004 Antidegradation. The section of the rules relevant to this discharge is insignificant 

temperature increases authorized under OAR 340-041-0028(11) and (12), specifically OAR 340-

 
1 Total Maximum Daily Loads for the Willamette Subbasins – Temperature, August 2024 
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041-0028(12)(b)(B). Therefore, antidegradation review is not required for the updated WLA and 

is included in the proposed permit modification.  

Except for the thermal limits as discussed above, the proposed permit contains the same or lower 

discharge loadings as the existing permit. Permit modifications with the same or slightly lower 

discharge loading as the previous permit are not considered to lower water quality from the 

existing condition. DEQ is not aware of any data indicating that the proposed limits relevant to 

this modification are not protective of the receiving stream’s designated beneficial uses. DEQ 

also does not have evidence of any existing uses present within the water body that are not 

currently protected by standards developed to protect the designated uses. Therefore, DEQ has 

determined that the proposed modification complies with DEQ’s antidegradation policy. DEQ’s 

antidegradation worksheet for this permit modification is available upon request. 
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Water Quality Program 

DEQ response to comments 
NPDES Permit:  
File number: 64490 

Permit number: 101914 

 

May 5, 2025 

 

Overview 
DEQ accepted public comment on the proposed modification to permit number 101914 from 

3/28/2025 through 5/2/2025. This document provides a summary of each comment and a 

response from DEQ. A record of these responses to comment are delivered to the commenter 

upon “notice of delivery” of the permit and stored in the administrative record. 

 

A public hearing was held on 4/28/2025 for the proposed permit.  

 

The following individuals or entities submitted written comments by mail, email, or provided 

comments in writing during the public hearing (if held): 

 

List of commenters 

# Commenter Affiliation 

1 Steve Mealey McKenzie River Guides Association 

2 Tyler Holloway McKenzie River Guides Association 

3 
Lindsey Hutchison, Josh 

McMillan, Mary Stites 

Willamette Riverkeeper, The Conservation 

Angler, Northwest Environmental Defense 

Center 

 

Public comments received by the close of the public comment period are organized by 

commenter or by topic if more than one comment was made about the same topic. DEQ’s 

response follows the summary comment. Original comments are on file with DEQ. 
 

1. Steve Mealey/McKenzie River Guides Association (4/28/2025) 

Comment: Just want to say briefly how important the hatchery is to the guides and to the public 

in general, providing an opportunity to take hatchery fish. The Leaburg hatchery is essential. And 

we've worked hard over the years to make sure it's maintained and that its functions properly 

consistent with of higher the highest water quality standard that we should meet determined by 

DEQ, of course. And we just want to make sure that that we understand and that this hatchery is 

operated fully functionally and appropriately to meet water quality standards as well as the needs 

and wants of the recreating public. 

 

DEQ Response: Thank you for your comment. 

 

2. Tyler Holloway/McKenzie River Guides Association (4/28/2025) 

Comment: My name is Tyler Holloway. I agree with everything Steve says. I’m the current 

president of the McKenzie Guides Association and the McKenzie and Leaburg hatcheries are 

both very important to the guides and the local community and bring a lot of revenue and 

opportunity to the more rural part of Oregon and hope to you know continue operations there as 

they’ve been in the past within accordance with DEQ standards of course. Just hoping that those 

hatcheries remain in place and that things can operate as they have and updates as needed in 

accordance with DEQ. 

file://///deq000/Templates/General/www.oregon.gov/DEQ
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Water Quality Program 

DEQ Response: Thank you for your comment. 

 

3. Lindsey Hutchison/Willamette Riverkeeper; Josh McMillan/The Conservation Angler; Mary 

Stites/Northwest Environmental Defense Center (5/2/2025) 

Comment: 1. THE PROPOSED WLAs VIOLATE THE THREE BASIN RULE 

 

To increase water quality and preserve aquatic life, the Three Basin Rule prohibits increased  

waste discharges into the McKenzie River. OAR 340-041-0350(1). The rule does not define  

“waste discharges” to exclude thermal discharges. OAR 340-041-0350(3)(a). Therefore, the rule  

prohibits new or increased thermal discharges into the McKenzie River.  

 

Not to be deterred, DEQ interprets the rule’s section on mass load limitations for existing  

facilities with water quality permits as authorization to increase thermal load limitations at  

existing permitted facilities. See DEQ (2024), Total Maximum Daily Load for Willamette  

Subbasins Response to Comments at 29. As explained in our comments on the draft Total 

Maximum Daily Load for the Willamette Subbasins, DEQ’s interpretation of the rule is 

implausible. See Attachment 1 at 3-8. To spare DEQ additional reading, we incorporate those 

comments here rather than repeat them.  

 

Because the proposed WLAs violate the Three Basin Rule, DEQ should withdraw them. 

 

DEQ Response: As stated in the Response to Comments Document (Section 14, Comment 1) for 

the Willamette Subbasins Temperature TMDL, the Willamette Subbasin Temperature TMDL 

provides the Leaburg Hatchery an assigned human use allowance that is not greater than what 

was allowed by the prior TMDL. However, due to an error in the previous TMDL the allocation 

could not be incorporated into the NPDES permit. The TMDL assigned the allocation to the 

wrong stream. This facility has existed for many decades, and they do not propose a change in 

operations. The TMDL corrects for this prior oversight and provides allocations that 

accommodates for this existing use. While as discussed above the allocations for the facility have 

not changed, regardless the Three Basin Rule does not restrict permit renewal. As to renewal of 

NPDES permits for existing facilities the Three Basin Rule provides: The Director or a designee 

may renew or transfer NPDES and WPCF permits for existing facilities. Existing facilities with 

NPDES permits may not be granted increases in their permitted mass load limitations.” The rule 

therefore allows for renewal of permits for existing facilities but does not allow increases in 

permitted mass load limitations. Temperature is not expressed as a mass load. Federal regulations 

at 40 CFR §122.45(f) applicable to states regarding calculating permit conditions provides as to 

mass limitations that “[a]ll pollutants limited in permits shall have limitations, standards or 

prohibitions expressed in terms of mass” except a list of pollutants including temperature. The 

plain language of the rule directed at renewal of permits for existing facilities limits only 

increases of permit limits expressed in mass load. Given this language, even if incorporation of 

this allocation into the NPDES permit for this longstanding facility were within the scope of the 

Three Basin Rule, the rule language addressing renewal is focused on limiting increases in mass 

load. 

 

No changes were made to the permit modification as a result of this comment. 
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Water Quality Program 

4. Lindsey Hutchison/Willamette Riverkeeper; Josh McMillan/The Conservation Angler; Mary 

Stites/Northwest Environmental Defense Center (5/2/2025) 

Comment: 2. THE PROPOSED WLAs DO NOT ENSURE COMPLIANCE WITH WATER  

QUALITY STANDARDS 

 

DEQ calculated the proposed WLAs using higher 7Q10 streamflows that DEQ expects to occur  

in the bypass reach after the Leaburg Hydroelectric Project is decommissioned. 

 

“Due to decommissioning of the EWEB Leaburg Hydroelectric Project, it is  

DEQ’s understanding that water will no longer be diverted from the McKenzie  

River and through the hydroelectric project. This will eliminate the thermal load  

associated with reduced flows in the ‘bypass reach’ downstream from Leaburg  

Dam. Leaburg and McKenzie River Hatchery thermal WLAs have been  

recalculated based on 7Q10 flow rates for full river flow.” 

 

DEQ (2024) at 30. However, there is no assurance that these increased streamflow rates will be  

maintained before or after the project is decommissioned for three reasons. 

 

First, the current instream lease for the project’s water right expires in 2026. See Attachment 2 at 

4. As a result, any increased streamflow in the bypass reach that was caused by the lease will no  

longer be protected after next year. Therefore, after 2026, streamflow may not be maintained at  

or above the streamflow rates that DEQ used to calculate the proposed WLAs. 

 

Second, the application to temporarily transfer the project’s water to instream use has not been  

approved. Even if it is approved, the application requests that the transfer terminate after 2039 or  

earlier upon request. See Attachment 3 at 7. Therefore, any increased streamflow resulting from  

the transfer (if approved) will not be protected when the transfer terminates after 2039 or earlier.  

Third, to our knowledge, the Federal Energy Regulatory Commission has not ordered the  

termination of water diversions into the Leaburg Canal. Even if it has done so, the project’s water  

right may still be diverted at any upstream points of diversion after 2026 and, as a result, there is  

no guarantee that the streamflow rates used to calculate the proposed WLA will be maintained. 

Unless DEQ conditions the permits to prohibit the use of the proposed WLAs until the project’s  

water right is permanently transferred instream, the proposed WLAs do not ensure compliance  

with water quality standards. 
 

DEQ Response: Due to the decommissioning of the EWEB Leaburg Hydroelectric Project, it is 

DEQ's understanding that water is no longer being diverted from the McKenzie River and 

through the hydroelectric project. DEQ accounted for this change when developing the 7Q10 low 

flow estimates used in the TMDL. These flows represent the expected receiving stream low flows 

for the foreseeable future, without speculating on possible stream flow increases or decreases.   

 

If new information in the future results in different estimates of 7Q10 low flows, the TMDL 

allows permit writers to recalculate the wasteload allocations (see TMDL Section 9.1.2). 

Reevaluations of 7Q10 flows are a normal part of DEQ’s procedures during permit renewals, so 

consideration of any new information regarding the diversion or any other upstream withdrawals 

or additions is expected to occur on a regular basis in the future.  

 

No changes were made to the permit modification as a result of this comment.
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Water Quality Program 

Alternative formats  
Documents can be provided upon request in an alternate format for individuals with disabilities or 

in a language other than English for people with limited English skills. To request a document in 

another format or language, call DEQ in Portland at 503-229-5696, or toll-free in Oregon at 1-

800-452-4011, ext. 5696; or email deqinfo@deq.state.or.us. 
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