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IN THE CIRCUIT COURT OF THE STATE OF OREGONyAn(A oATT

FOR THE COUNTY OF YAMHILL

EAST COUNTY HOMEOWNERS' ASSOCIATION,
an Oregon nonprofit corporation;
JOHN W. STUART; SHARON A. STUART;

M. J. McCDERMOTT; SHIRLEY McDERMOTT;
LOUISE. McDERMOTT: GERHARD RASCHE;
SUSAN A. RASCHE; LARRY HARTMAN;
IVALOU HARTMAN; TOM M. McFERRON;
and NEOLA McFERRON,

Petitioners,
vs.

CITY OF “NEWBERG, an Oregon Municipal
Corporation; ELVERNYHALL, its Mayor;
ROBERT BLODGETT; FRED¥CASEY; HAROLD
“GROBEY; JOHN '‘CACH; ALAN “HALSTEAD;
ESTHER“KELTNER; WILLIAMY'VAUGHAN ;
ARTHUR”STANLEY; and TOM“TUCKER, the
City Planning Commission Members;
MAURICE “CHANDLER; ROGER-GANO; JLAN
“HARRIS; JACK C. ‘NULSEN; ROBERT
vHURFORD; FRED-LaBONTE; CLARENCE
*STOUFFER; and CHESTER-WINDSOR, the
City Council Members; “DALE BLANTON,
the City Planner; M. C.«“GILBERT, the
City Recorder; «JR, & JR., INC., dba
VALLEY CONCRETE PRODUCTS; and
WILLIAM B., HEINZMAN,

Defendants.

Petitioners allege:
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- . COUNTY CLenx
Zer e pepyry

355

No. 13430

PETITION FOR
WRIT .OF REVIEW

The City of Newberg is duly organized and existing

pursuant to the statutes of the state of Oregon. Defendants

Maurice Chandler, Roger Gano, Elvern Hall, Jean Harris, Robert

Hurford, Fred LaBonte, Clarence @touffef and Chester Windsor '

Page 1 <« PETITION FOR WRIT OF REVIEW
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were at all material times herein duly elected and acting members

of the city council.

II
The Newberg City Planning Commission is duly organized
and existing pursuant to the statutes of the state of Oregon.
Defendants Robert Blodgett, Fred Casey, Harold Grobey, John Cach,
Alan Halstead, Esther Keltner, William Vaughan, Arthur Stanley and
Tom Tucker were at all material times herein duly appointed and

acting members of the planning commission.

ITI
The-€ity of Newberg is a municipail corporation of the
state of Oregon and is in Yamhill County. Defendant Jack C. Nulsen
was at all material times herein the duly elected and acting mayor
of the City of Newberg. Defendant Dale Blanton was at all material
times herein the duly appointed City Planner of the City of Newberg.
Defendant M. C. Gilbert was at all material times herein the duly

appointed City Recorder of the City of Newberg.
Iv

Jr. & J¥., Inc., is an Oregon Corporation doing business

as Valley Corncrete Products.

2 - PETITION FOR WRIT OF REVIEW
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A%
Petitioner East County Homeowners'-iésoéiation is an
Oregon nonprofit corporation in good standing, and members of said
association reside in the vicinity of the land subject to the con-
ditional use permit granted in the proceedings giving rise to this

petition.

VI
: Individual petitioners are landowners in' the City of
Newberg in the vicinity of the property for which the conditional
use permit giving rise to this petition was issued, and were ap-

pellants in a proceeding in the City of Newberg, hereinafter set

forth in detail.

VII
On or about October 20, 1976, William B. Heinzman,
Jr. & Jr., Inc., doing business as Valley Concrete Products,
filed an application with the City of Newberg Planning Commission.
Said application sought a conditional use permit to build and op-
erate a concrete tile plant at the south end of Alice Way in the

City of Newberg, which is zoned M-1.
VIII

On November 16, 1976, the City Planning Commission held

a puﬁlic meeting at which the proposed conditional use was approved,

3 - PETITION FOR WRIT OF REVIEW
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IX

On or about November 28, 1976, petitioners appealed

the decision of the Planning Commission to the Newberg gity Council.

X
On December 20, 1976, the Newberg City Council held a
hearing upon the appeal. The city council approved the action

of the Planning Commission.

XI
The City Planning Commission lacked jurisdiction to grant
a conditional use permit in an M-1 zone and the city council lacked
jurisdiction to affirm such a grant for the reason that Ordinance
No. 1282 of the City of Newberg, entitled "An Ordinance Establish-
ing Zoning Regulations" as amended by Ordinance No. 1780 does not

make provision for allowance of conditional uses in an M-l zone.

XII
No notice of the November 16 meeting of the Planning Com-
mission was published during the twelve days prior to November 16,
1976, in a paper of record. Petitioners who live on land adjacent
to or directly across the street from the affected land did not re-
ceive notice by mail of the November 16, 1976, meeting of the

Newberg City Planning Commission. Therefore, the City Planning

Page 4 - PETITION FOR WRIT OF REVIEW
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XIII
Both the Clity Planning Commission and the city council
erred in failing to adopt findings of faet or to supply supporting

E ]
reasons for their decision,

XIV
The Planning Commission did not act as an unbiased tri-
bunal as evidenced by the following:
1. Before the proponent's testimbny was concluded one
member moved to grant the conditional use permit,
2. While proponent was presenting its case, a second
member of the Planning Commission spoke in terms

of "when we grant this permit * % % »

Page 5 = PETITION FOR WRIT OF REVIEW
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1 XVI

2 The Planning Commission and city cdﬁncii erred in allow-  \‘
3 ing the permit without receiving evidence or making findings upon

4 the availability of other sites already zoned for the manufacture

5 of concrete tile or upon public need. No ordinance of the City of

6 Newberg, by enumerating the manufacture of concrete tile, consti-

7 tutes a prior determination of public need. The area south of

+ 8 Twelfth Street is designated by the Newberg Comprehensive Plan as

9 a-heavy industrial area, and is now zoned

10
11 XVII
12 Granting the conditional use permit was error because it

13 violates the Newberg Comprehensive Plan in the following particulars:

14 1. Failure to adhere to the requirement that the area
15 between Hess Creek and Springbrook Street, the A-dec
16 Site, be developed to "the highest standards."

17 ' 2., Failure to group industries into well planned indus-
18 trial areas.

19 k8 Permitting interference with the use of Hess Creek
20 as open space and as an outdoor recreation area.

21 4. Failure to consider "proper location" for heavier

22 industry.

23 5. Permitting citing of a heavier industry before esta=-
24 blishing "strong development standards."

25

26
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The City Planning Commission and the city council abused
the police power in granting a conditional use permit which created
a defacto spot zoning for heavy industry on a small parcel surrounded

by land zoned for residential use.

XIX
The actions of the Newberg Planning Commission and the
Néwberg City Council as aforesaid have been to the injury of sub-

stantial rights of petitioners.

WHEREFORE, petitioners pray for a writ of réview directed 
to the City of Newberg, its planning commission, city council, and
city recorder, directing them to make returh to the above=-entitled
Court forthwith the records and proceedings in the above-described

cause for review by said Court.

/)7)[/[/7/ 7/7,&“" L;L[ 7/74 Cf ]0/"/
L Sl /WL»/

/7 /
1/ /vvfjv’ ’/' 07@

Dezendorf Spears,(LuberSEy & Campbell
Herbert H. Anderson :
Harold C. Pope

Attorneys for Petitioners.

Page 7 - PETITION FOR WRIT OF REVIEW
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CERTIFLICATE

I, HAROLD C. POPE, of attorneys for Petitioners,

certify that I have examined the process or proceedings and

the decision or determination herein and it is erroneous as

alleged in the Petition.

Jx// / // &
- et

Harg}d C. Pope / /

Of Attorneys for Petitioners

8 - PETITION FOR WRIT OF REVIEW




STATE OF OREGON )
County of Multnomah )

SS

I, K \jéwﬁ{ AV STUNART , being first duly
sworn, depose and say that I am XX one ol the petitioners

in the above-entitled action ;. and that the
foregoing PETITION FOR WRIT OF REVIEW
is true as 1 verily believe.

YM/(/@%:@D

2
SUBSCRIBED AND ‘swoMo before me this /-’/’l’ day of

b — VS Al

o tgh Notary Publi§>£of Oregon
’ My commission” expires & -2 5/:-§>D

g , of attorneys for

Th the above-entitled cause, do hereby certify that the foregoing

copy of
is a full, True and correct copy of the original and of the whole
thereof.

Service of the foregoing

by copy, as prescribed by law, 1s hereby admitted at ’
Oregon, this day of r 49 )

Attorney for

Dezendorf, Spears, Lubersky & Campbell
800 Pacific Building
Portland, Oregon 97204 226-6151

VERIFICATION




JACK C. NULSEN, JR.
DAVID R. PAXTON

George Layman
City Attorney
115 N. Washington
Newberg,OR 97132

Re: East County Homeowners' Association vs.

NULSEN & PAXTON
ATTORNEYS AT LAW. PROF. CORP.
817 E.FIRST STREET
NEWBERG, OREGON 97132

February 24, 1977

Dale Blanton
City Planner
Newberg City
Newberg, OR

William B. Heinzman

Yamhill County Case no. 33490

Dear Sirs:

» Please find enclosed photocopies of Petition for Writ of Review,

Undertaking, and Order for Writ.

DRP/mc
Encl.

Very

Al . faplor
David R. Paxton #7
Attorney at Law

TELEPHONE 538.-9433

Hall
97132

City of Newberg and

truly yours,
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N als 2
Fes 19 Yo7 86 °TT
1 IN THE CIRCUIT COURT OF THE STATE OF OREGON s
« WANTA CA
o COUNTY CLERK
V) FOR THE COUNTY OF YAMHILIL CDeéRQ;¥kgx_DEPUTY
3 EAST COUNTY HOMEOWNERS'! ASSOCIATION, \

an Oregon nonprofit corporation;
4 'JOHN W, STUART; SHARON A, STUART;
‘M. J. McDERMOTT; SHIRLEY McDERMOTT;
S LOUISE McDERMOTT ; GERHARD RASCHE;
SUSAN A, RASCHE; LARRY HARTMAN ;

6 IVALOU HARTMAN; TOM M. McFERRON:
and NEOLA McFERRON,
Petitioners, 33420 45
8 NO. : ;,v..: A
3o vs. !
9

)
)
)
)
)
)
)
)
)
)
)
)
- )
CITY OF NEWBERG, an Oregon Municipal )
10 Corporation; ELVERN HALL, its Mayor; ) ORDER FOR WRIT
ROBERT BLODGETT; FRED CASEY; HAROLD ) OF REVIEW
11 GROBEY; JOHN CACH; ALAN HALSTEAD; )
ESTHER KELTNER; WILLIAM VAUGHAN ; )
)
)
)
)
)
)
)
)
)
)
)
)
)

12 ARTHUR STANLEY: ang TOM TUCKER, the

City Planning Commission Members;

13 - MAURICE CHANDLER; ROGER GANO; JEAN
HARRIS; JACK cC. NULSEN; ROBERT

14 HURFORD; FRED LaBONTE; CLARENCE
STOUFFER; and CHESTER WINDSOR, the

15 City Council Members; DALE BLANTON,
the City Planner; M. cC. GILBERT, the

16 City Recorder; JR. & JR., INC., dba
VALLEY CONCRETE PRODUCTS; and

17 WILLIAM B. HEINZMAN,

18 Defendants.,

19 . Petitioners above named having ?etitioned for a writ of

20 review to issue, requiring Defendants above named to return to the
21 Clerk of the Court a certified copy of the record and proceedings

22 together with the minutes, findings, exhibits and orders of the

23 Newberg City Planning Commission and the Newberg City Council con-
24 cerning the grant of a conditional use permit to allow the operation
25

26

Page 1 - ORDER FOR WRIT OF REVIEW
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1 of a concrete tile factory to operate at the south end of Alice

2 Way in the City of Newberg, and

3
IT APPEARING TO THE COURT that an undertaking has been
5. - filed by Petitioners, as required by law, now, therefore,
6
7 IT IS HEREBY ORDERED that the Clerk of this Court forthe
8, with issue a writ directed to the Defendants and the City Recorder

Gt g arequlrlng the return of saig writ to this Court, on'or before the

4 2000 gap 0 Gay OF March » 1977, together with a certified ‘

11' copy of the record and proceedings had concerning the granting of

12 the said conditional use permit by the Newberg City Planning Commis-

13 sion, together with the minutes, exhibits, findings and orders’

14 rendered.,

15

16 DATED this /7ﬁ day of Féémo'\/ ¢ 3977,
17 /

18

19 -

/(' ~ " Circuit Judge/
20

21

22
23
24
25
26

Page 2 - ORDER FOR WRIT OF REVIEW
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1 IN THE CIRCUIT COURT OF THE STATE OF OREGOiSE:%ACATT
g Y CLERK
) FOR THE COUNTY OF YAMHILL (33\,,\\3 Wit pe PUTY.
3 EAST COUNTY HOMEOWNERS' ASSOCIATION, )
an Oregon nonprofit corporation; )
4 JOHN W. STUART; SHARON A. STUART; )
M. J. McDERMOTT; SHIRLEY McDERMOTT ; )
5 LOUISE McDERMOTT; GERHARD RASCHE; )
SUSAN A. RASCHE; LARRY HARTMAN ; )
6 IVALOU HARTMAN; TOM M. McFERRON ; )
and NEOLA McFERRON, ) '
vy ) ' 33490 ‘
: Al Petitioners, ) No.
8 )
e vs. )
i p AT ) :
4w CITY OF NEWBERG, an Oregon Municipal ) UNDERTAKING
Pt 10 . Corporation; ELVERN HALL, its Mayor; )
&/ . ROBERT BLODGETT; FRED CASEY; HAROLD )
% _.11' GROBEY; JOHN CACH; ALAN HALSTEAD; ) sy
v §‘ - ESTHER KELTNER; WILLIAM VAUGHAN; ) Warntael
~ g% 12° ARTHUR STANLEY; and -TOM TUCKER, )
5351 the City Planning Commission Members; )
r-4, 13 MAURICE CHANDLER; ROGER GANO; JEAN )
2:35 HARRIS; JACK C. NULSEN; ROBERT )
Dgg; 14 HURFORD; FRED LaBONTE; CLARENCE )
g§§§ STOUFFER; and CHESTER WINDSOR, the )
5935 15 City Council Members; DALE BLANTON, )
%Zgg the City Planner; M. C. GILBERT, the )
w5 g 16, City Recorder; JR., & JR., INC., dba )
% 9 VALLEY CONCRETE PRODUCTS; and )
g 17 WILLIAM B. HEINZMAN, )
u )
g 18 Defendants, )
19 WHEREAS, the above-named petitioners have applied for a

20 Writ of Review of the actions of the City Council and Planning Com=-
21 mission of the City of NewbergAin granting a conditional use permit
22 for manufacture of concrete tile at the south end of Alice wWay in
23 the City of Newberq,

24

25

26

Page 1 - UNDERTAKING




NOW, THEREFORE, John W. Stuart and M. J. McDermott as

2 Principals, and Louise McDermott as Surety, are jOlntly and

3 severally bound and undertake that said petitioners will pay all
4 costs that may be adjudged to the respondents in the action upon
5 the review not to exceed the sum of $100.00.

6

7 DATED this /¥ day of _ Arppupry , 1977,
8

e NS /NG Ui M /4@2‘76

il Petitioner-Surety

12 | 4 )/// 0 )/(///QM/,:/ZY

Pet1t10ners-Pr1nc1pals

ATTORNEYS AT LAW 4
800 PACIFIC BUILDING

EEERITUMINTD , Sr LA, LUoniionT & CAMPHELL,
PORTLAND, OREGON 97204 — 226-6151

26
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YAMHII® COUNTY
Oregon

February 28, 1978

Mr. David R. Paxton
Attorney at Law

817 E. First Street
Newberg, Oregon 97132

Dear Mr. Paxton:

Enclosed is a signed copy of your
agreement between Mr. Ieinzman
County concerning the care of Alice
public road) North of the City of
Road bed tests were taken and the

agreement
the County Engineer and Yamhill
this date.

Respectiully,
me P. Mac

Colin Armstrong,

ocontp

Chairman

aulav‘

7,

mnissioner

Hmmissioner

Yamhill
wlity of

County Road Dept.,
Newberg, Planning

Courthouse McMinnville, Oregor 97128

)

letter
and Yamhill
A;r :\l }v
Newberg.

OARU O’

of

(&

signed
with approved actions satisfies
County

as of

w/encel .
Dept.

w/enal.

(OMMI% IONLRS

Telephone 472-9371




NULSEN & PAXTON
ATTORNEYS AT LAW, PROF. CORP.

JACK C. NULSEN. JR. 817 E.FIRST STREET
DAVID R. PAXTON NEWBERG, OREGON 97132

L

February 23,1978

Mr. Colin Armstrong, County Commissioner
Mr. Dennis West, County Engineer

Yamhill County Courthouse

McMinnville, Oregon 97128

Re: William Heinzman's Care of Alice Way-
Gentlemen:

It is our understanding that the agreement concerning the care
of Alice Way between Mr. Heinzman and Yamhill County consists of
Mr. Heinzman doing the following:

l. He will cause 3/4" minus crushed rock to be placed on said
road in three (3) different applications, one of which has al-
ready been done, with the second application due in March of
1978 and a third application due in May of 1978 if neceded. He
will thereafter maintain the road at that existing condition
and keep the potholes out of the road. Each said application
consists of 2 - 3 inches of crushed rock.

2. He will widen the entrance to Alice Way and rebury the
culvert pursuant to the County Permit sometime in the Spring
of 1978.

3. He will provide dust control on Alice Way pursuant to
DEQ standards.

If the foregoing is the agreement between Mr. Henizman and
the County, I would appreciate you signing below in order that we
have a record of this agreement.

Very truly yours,
\

\ = i
‘' ) —~ ( _\ ) TN
Al d \}‘2 e = ~s

David R. Paxton
Attorney at Law

THE FOREGOING REFLECTS THE AGREEMENT BETWEEN THE PARTIES.
A R = I e
DATED /[ £8.£A8 [ 97§ B AT ANAL LAY
Colin Armstrong, County Commissioner

J /‘ 7
/7, //,/ .

DATED /b 28 1773 |
: Dennis West, County Engincer




Terrence D. Mahr
City Attorney
503-538-9421

® L eF

NEWBERG

414 E. First Street Newberg, OR 97132

February 24, 1978

To: Dale Blanton
From: T. Mahr
Re: Heinzman Conditional Use Permit Review

In reference to your memorandum of February 23, 1978 concerning

the yearly review of the Conditional Use Permit granted to William
Heinzman., I agree with your procedure in this matter. When the Council
granted the permit they put a condition on that granting that the

permit would be reviewed in one year for compliance. They stated
specifically that the Staff should review that permit and that

the permit should be revoked if all the conditions had not been

complied with.

Since then as you know the matter has been pending in Circuit Court

on a Writ of Review., Although I do not agree with Mr. Paxton's
position that the conditions do not have to be complied with until

the litigation becomes final, especially since the applicant Mr.
Heinzman is using his property persuant to the Conditional Use.
However I do think that some consideration has to be given since

the status of the Conditional Use Permit is still not settled.
Therefore I believe that since Mr. Heinzman has substantially complied
with the terms and conditions of the granting of the Conditional

Use Permit it should not be revoked.

l/ .
AR k/\‘
{ .

Terry D. Mahr
City Attorney

TDM/bjm
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: A

IN THE CIRCUIT COURT OF THE STATE OF OREGON

FOR THE CCOUNTY OF YAMHILL

EAST COUNTY HOMEOWNERS' ASSOCIATION, ) B f
et alc, ) :-~_»; g 'f
Petitioners, ) No. 33490
)
vs. ) PETITIONERS'
) REPLY BRIEF
CITY OF NEWBERG, et al., )
)
Respondents. )
I

.MATTERS ALREADY DECIDED

Respondents Heinzman and Jr. & Jr., Inc., raise arguments
upon which the Court has already ruled. They argue that petitioners
have no standing because they allege no special injury. This alle-
gation was raised in Respondents' Objection to Standing, filed
herein on or about June 24, 1977. This objection was denied by the
Court after respondents failed to appesar for a Duddles hearing on
standing. At that time petitioners were prepared to present testi-
mony on standing. The order of the Court denying respondents' ob-
jection 1is the law of the case.

In any event, in land use cases there is no requirement
for the kind of allegations of injury to which respondents refer.
In land use matters it is the rule that property owners in reason-
ably close proximity "should ordinarily have standing to challenge

a zoning decision." Duddles v. City Council of West Linn, 21 Or App




13
14

15

800 PACIFIC BUILDING
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PORTLAND. OREGON 97204 — 2286-6181
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DEZENDORF, SPEARS, LUBERSKY & CAMPBELL

19
20

1 e b b 80«

310, 535 P24 583, 592 (1975).

Second, respondents Heinzman and Jr. & Jr., Inc., argue
that the grant of the conditional use permit was by the Planning
Commission, and that the 60 days in which to file a petition for
review should run from the date of the Planning Commission decision,
rather than the date upon which the City Council heard and decided
the appeal from the Planning Commission. The Court has already
ruled against respondents on this issue, which was raised in re-
spondents' Motion to Quash, filed herein on or about June 23, 1977.
The order denying the Motion to Quash is the law of the case with
respect to this issue.

In Duddles v. City Council of West Linn, 21 Or App 310,

535 P24 583 (1975), in a discussion of the meaning of "60 days from
the date of the decision or determination sought to be reviewed"
(ORS 34.030), the court observed that the 60 days was only from the
entry of the formal written order by which a city council rezoned
property. Therefore, it was not proper to count the time from a
prior vote of the City Council upon an oral motion to grant the
request of zone change. The ruling that time ran from thg date of
the formal written order rested upon analogy to the rule regarding
the time for an appeal from a decision of a court. There the time
runs only from the entry of a formal written judgment. Thus, in a
review of a quasi-judicial act, to determine the date from which

time within which to file a petition runs, it is appropriate to

Page2 - PETITIONERS' REPLY BRIEF
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e

look for the equivalent of a final order. This rule is consistent
with the policy of requiring a party to exhaust administrative

remedies before seeking review in the courts. Oregon has rejected
the common law form of the writ of review, which removed a case to
a superior court prior to its conclusion in the inferior court in

Holmes v. Cole, 51 Or 483, 94 P 964 (1908). ORS 34.020 provides

that a court may review any intermediate order affecting the deci-
sion or determination sought to be reviewed. It would have been
improper to seek writ of review within 60 days of the Planning
Commission approval since that would have defeated the procedure
permitting the City ééuncil to have appellate review. Accordingly,
a writ to review the decision of the Plaﬁning Commission filed prior
to review by the City Council would have been subject to a motion
to quash. 94 P at 965.

LI

THE GRANT OF A CONDITIONAL USE
PERMIT IS A QUASI-JUDICIAL DECISION

Respondents incorrectly state that the grant of an appli-
cation for a conditional use permit is a legislative decision. For

example, in Rockway v. Stefani, 23 Or App 639, 543 P24 1089 (1975),

the Oregon Court of Appeals found that a decision to issue a condi-
tional use permit on a 400-acre tract was not legislative in nature

despite the size of the tract. It is clear from West v. City of

Astoria, 18 Or App 212, 524 P2d 1216 (1974), and Kristensen v.

Page 3 - PETITIONERS' REPLY BRIEF
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1 Eugene Planning Com., 24 Or App 131, 544 P2d 591 (1976), that a

2 decision on an application for a conditional use permit is quasi-

3 Judicial.

% . ITI

s NOTICE

6 Respondents admit that petitioners did not receive mailed

7 notice of the meeting before the Planning Commission on November 9,
8 1976. Affidavits filed herein by petitioners show that they are

9 the persons to whom notices should have been sent. When an ordi-
10 nance requires notice, the majority of courts consider it jurisdic-

11 tijonal. Moreover, in land use matters, the appearance at a hearing

12 yhen one did not receive notice to which one is entitled does not

~° 226 618

16 planning commission grant of a conditional use permit. The council

s 2

< Q

22y 13 waive jurisdictional defects.

«g%

EE% 14 In West v. City of Astoria, 18 Or App 212, 524 P2d 1216
$Y

?;9 15 (1974), 17 persons including the plaintiff signed an appeal from a
<232

17 considered the appeal although nothingin the record showed prior

DEZENDORF, SPEARS, LUBERSKY & CAMPBELL

18 formal notice to the appellants. Although at least seven interested

19 parties appeared at the hearing, the court held that all who signed

20 the appeal were entitled to "reasonable advanced notice." 524 P24

21 5t 1217. &as authority, the court cited McCarthy v. Coos Timber Co.,

22 308 or 371, 302 P2d 238 (1956). In McCarthy the court applied the
23 following rule of law respecting notice:

24

25

26
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* * * a notice on which devends jurisdiction in
first instance of a board or court, or jurisdiction on
appeal, must be so addressed and framed as to unequivo-
cally disclose the party for whom it is intended, and
who is to be affected by the proceeding * * * ® (353
P24 at 247).

Clearly petitioners did not receive reasonable advance notice, or

any notice which would advise them clearly of the issues. This is
evidenced by Exhibit 13 in the return to the writ herein. Virtually
all of the remonstrances filed by petitioners were prepared and dated
on the date of the hearing which demonstrates they were not aware of
the November 16 meeting until the last minute.

In Carroll v. Zoning Board, 248 A2d 321 (RI 1968), the

court held that: "

"In zoning matters * * * notice is a jurisdictional

prerequisite * * *
* k * % K

" * * * To meet that requirement--and it is a due
process requirement--the rule has developed that the
notice, if it is to be adequate and sufficient, must in
addition advise concerning the precise character of the
relief sought and the specific property for which that
relief is sought. * * x =

Appearance at a hearing of which one has had inadequate notice

is not a waiver. In Slagle v. Zoning Board of Appeals, 144

Conn 690, 137 A2d 542 (1957), an appeal was taken from a decision
of a zoning board. At the hearing all but four or five of 14
pPlaintiffs were heard in opposition to a requested variance. The

city zoning ordinance required public notice of the hearing. Notice

Pages - PETITIONERS' REPLY BRIEF
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was giveh 81 hours before the time for hearing. The court voided
the decision of the zoning board on the ground that the ordinance
in guestion required a reasonable notice and that 81 hours was not
reasonable. The court held that failure to give reasonable notice
was a jurisdictional defect and therefore, the plaintiffs who ap-
peared at the hearing were not estopred from objecting later.

The reason that appearance in zoning matters should be
treated differently from court proceedings is because in a zoning
matter an appearance at a hearing is equivalent to an appearance at
a trial. When one enters an appearance in a court proceeding one
is thereafter given ample time to prerare and present one's case
before it must be tried. Here petitioners had no opportunity to
determine what the legal issues were in respvect to the requested
conditional use permit, and had no opportunity to gather and prepare
evidence in respect to the pertinent issues.

Iv

SUFFICIENCY OF FINDINGS
The decision to grant an applicétion for a conditional
use permit, as discussed above, is a quasi—judicialAdecision. The
standards for findings in quasi-judicial decisions relating to

land use are established by Sunnyside Neighborhood v. Clackamas Co.

Comm., 280 Or 1, 559 P24 512 (1977). There is no basis for a con-
tention that the measure for adequacy of a finding is the standard

that is set for the pleadings in a lawsuit. Therefore, an argument

Page 6 - PETITIONERS' REPLY BRIEF
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by analogy to pleading of ultimate fact that the findings of the
city were adequate is inappropriate. =3 the court said in Sunny-

side Neighborhood:

" * *x * What is needed for adeguate judicial review
is a clear statement of what, specifically, the decision-
making body believes, after hearinz and considering all
the evidence, to be the relevant znZ imgortant facts upon
which its decision is based. Conclusions are not suffi-

cient" (281 Or at 21).
Certainly the determination that one us2 is not nore intensive than
other uses must be based upon an examirnz:tion of facts which lead
to that conclusion. The facts should te stated.
\Y
ADEQUACY OF EVIDZICZ
Respondents maintain that Exzikits l2a-e, 3 and 8 support
the finding of the County. Exhibits 1Za-2 do not address themselves
to the comparison of a concrete tile plznt and other industry.

Exhibit 8, which is the report of the tlanning staff, merely states

a conclusion that the proposed use is =2 more intense than other
permitted uses. This conclusion, like tnose of the Planning Commis-
sion and City Council, can only be based upon what is in the record.
The only thing in the record which purports to establish a comparison
between the concrete tile plant and other uses is the affidavit of
Mr. Heinzman in Exhibit 5. This has been thoroughly discussed in
petitioners' Second Memorandum of Law, and respondents have been

unable to respond to the arguments set Zorth there.

Page 7 - PETITIONERS' REPLY BRIEF
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VI

THE COMPREHENSIVE PLAN

It is apparent from Exhibit 10, page 1318 that petitioners
did raise objections at the hearings below based‘upon failure to

comply with the Comprehensive Plan. In Marbet v. Portland Gen.

Elect., 277 Or 447, 561 P24 154 (1977), the court determined that
in an appeal from an administrative action one is not limited to
objecting only to errors which one asserted before the deciding bodv.

561 P24 at 161. One reason for this is that:

"

* * * Such a rule could preclude a person * * *
from securing review of the legality of the final order
on issues that the agency in fact decided on someone
else's initiative. No rule compels that result. * * *
(561 P24 at 160).

As discussed at page 14 of petitioners' Second Memorandum of Law,
the Comprehensive Plan does declare that the area in which the permit
is to be granted is to be "developed to the highest standards," and
that there is a need for "superior building design." No evidence
was submitted to the city pertaining to building design and no ques-
tions were asked about it. Therefore, the city has failed to make a
decision in the manner reguired by the Plan and has, accordingly,
been unable to document their compliance with it. It follows that

this is a failure to develop the subject area according to the

“highest standards."

Page 8 - PETITIONERS' REPLY BRIEF
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2 OTHER POINTS RAIS@D IN RESPONDENTS' BRIEFP
3 Petitioners do not concede points raised in respondents*

4 brief which are not addressed in this brief; they believe that these
5 matters have been adequately dealt with in their Second Memorandum

6 0of Law.
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STATE OF OREGON )

County of Multnomah ) -

X, » being first duly
sworn, depose and say that I am the
in the above-entitled ; and that the
foregoing ‘

is true as I verily believe.

SUBSCRIBED AND SWORN TO before me this day of
s 19 .

Notary Public for Oregon
My commission expires

I, Harold C. Paone » of attorneys for

patjtjpnfﬁf

in the above-entitled cause, do hereby certify that the foregoing
copy Of pRIITIONERS' REPLY RRIEF

is a full, true and correct copy of the original and of the whole
thereof. A /

& VLA S
ALt ’/,/r}y\sl—/

Vil |

' 7

Service of the foregoing

by copy, as prescribed by law, 1s hereby admitted at ’
Oregon, this day of " .

Attorney for

Dezendorf, Spears, Lubersky'& Campbell
800 Pacific Building
Portland, Oregon 97204 226-6151
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1 of Ordinance Nos. 1776 and 1780 enacted by the City of Newberg on

2 July 7, 1975 and August 4, 1975, respectively, and of the Conditional

3 Use Permit, approved by the Newberg City Council of December 20,
4 1976, authorizing defendant William Heinzman to operate a concrete

5 tile factory at the south end of Alice Way in the City of Newberg.

6 Based on the ehtire record herein, including the affidavit

7 submitted by petitioners, the letter opinion of March 15, 1978, as
8 modified by the letter opinion of May 2, 1978, and after due con-

9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

26

sideration of the objections by defendant City of Newberg, this
Court finds as follows: \

1, The petition for writ of review herein was filed more
than 60 days after the enactment of Ordinance Nos. 1776 and 1780.
Therefore, the Court has no jurisdiction to review petitioners'
challenge to the validity of those ordinances.

2, MNotice of the Planning Commission meeting on November
16, 1976 was not sent to the record owners of property within 300
feet of land subject to the Conditional Use Permit.

Based on the foregoing, the Court adopts the following
conclusions:

1. Failure to give all property owners within 300 feet
of the affected premises advance notice of the Planning Commission

hearing by mail as required by Zoning Ordinance No: 1282 of the

City of Newberg is a jurisdictional defect. Consequently, both the
Planning Commission decision and the subsequent affirmation of that
decision by the City Council are void. |
//
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T A RN s L B . hbi ,A-V.*.,_,,LW




AT
800 PACIFIC BUILDING

PORTLAND, OREGON 97204 — 226-6151

¥S AT LAW

ORNE

¥
- { L

1 2. Jurisdictional defects are not waived by failure to

2 make timely objection before the municipal body. See Green v. City

3 of Eugene, 22 Or App 231, 233 (1975).
4 3., Evidence disclosing a jurisdictional defect which is
5 not part of the return to a writ of review may be considered by the

6 Court. See Duddles v, City Council of West Linn, 21 Or App 310, 328

7 (1975).

8 NOW, THEREFORE, IT IS HEREBY ORDERED, ADJUDGED AND DECREED
9 that the decision of the Planning Commission and the decision og the
10 City Council of the City of Newberg approving the Conditional Use

11 Permit are declared annulled and void.

12 IT IS FURTHER ORDERED that petitioners have judgment

13 against respondents for their costs and disbursements herein, taxed

14 in the sum of $50.80.

15 DATED at McMinnville, Oregon this .  day of ’

16 1978,

17

18

5 H. W. Devlin, Circult Judge

20
21
22
23

24

26
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MEMORANDUM

TO: City Attorney January 19, 1978
FROM: Dale Blanton, City Planner
RE: Notice for Heinzman C.U.P.

When I began working for the City in July, 1976, the
Heinzman file contained a list of property owners and a prepared
notice for a Conditional Use Permit hearing. No application
had been filed at that time.

When the application was filed in October, we used the list
which was intte file, but prepared a new notice. It came to my
attention that the list was approximately one year old when I
was contacted by a petitioner in this case.prior to the hearing.

At the hearing, before the Planning Commission, all owners
had signed a petition, and were given the opportunity to present
and rebut evidence. TIn essence they were treated as if they had
received notice.

At the hearing, the point that not all parties had received
notice was again mentioned. I read the list of those receiving
notice into the record.

The City Attorney informed the Planning Commission that
although not all parties received notice, all had signed a petition
and were at the hearing for the matter.

The petitioners then appealed the matter to the City Council.
They were treated as if they received notice and their right of
appeal was fully recognized by the City. Their appeal was based
upon seven alleged errors. The appeal did not mention failier to
receive notice as a factor in the appeal.

The appeal hearing was preceded by published notice as per
City ordinances. A full evidenciary hearing was held by the Council
as per resolution #75-583 requiring such a hearing, if requested.

The City acted in good faith by sending notice, and sub-
sequently allowing petitioners all rights of effected owners,
including appeal to the governing body.

It would appear to me that the petitioners in this case are
trying to use failier to receive notice as a techniciality to have
the City's decision overturned. In essence this is the very problem
the City has attempted to avoid by stating that failier to receive
notice shall not invalidate a proceeding.

In this case, no petitioner was denied a property right, and
all had an opportunity to speak at the hearings. 1In essence, the
intent of notice was fulfilled, in that all interested parties
attended meetings, testified and signed petitions. )
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IN THE CIRCUIT COURT OF THE STATE OF OREGON

FOR THE COUNTY OF YAMHILL

EAST COUNTY HOMEOWNERS' ) -
ASSOCIATION, et al, ) [ES
) No. 33490
Petitioners, )
vs. ) PETITIONERS' SECOND
) MEMORANDUM OF LAW
CITY OF NEWBERG, et al, )
)
Respondents. )

B i
FACTS
This is a proceeding by writ of review pursuant to ORS

34.110 et seq. Review is sought of the actions by which the
Newberg City Planning Commission and City Council granted to
William Heinzman a conditional use permit for a concrete tile
factory. This permit was approved by the Newberg City Council
on December 20, 1976, and the petition for writ of review was
filed in a timely manner thereafter.

A. Background.

In 1973 the subjecttland was land outside the city
zoned rural residential. Heinzman applied to the county for a
zone change which would permit him to build a factory for the
production of cement tile. That was denied.

Subsequently, the Heinzman property was annexed to the
city of Newhberg. On July 7, 1975, the zoning map of the city of

Newberg was amended by Ordinance No. 1776 to rezone the 4.39

1 - PETITIONERS' SECOND MEMORANDUM OF LAW
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1 acres belonging to Heinzman from residential (R-1) to light in-

9 dustrial (ﬁ—Li. The surrounding area was not rezoned. Prior to

«Vx 3 the rezoning on July 7, 1975, there was axhearing before the
4 planning commission on January 21, 1975. This hearing was con-
5 tinued until March 18, 1975, and on March 18 it was continued

until June 17, at which time the rezoning was approved by the

(=]

planning commission. No notice was published of any hearing

~3

8 before the commission after the January 9, 1975, notice of the

, rd
9 January 21, 1975, meeting. ]&741{1 47{C;ﬁwmuxACZ§;Z:f/'224“%7
10 A concrete tile factory was not a permitted use in a
11 light industrial zone at the time of the rezoning. A proposal
12 was made to amend section 31 of the Zoning Ordinance No. 1282

13 (Ex. 2 to the Return) to add subsection 45:

14
"Any use found after hearing to be the same or

15 similar in intensity of use as the foregoing enumer-
ated uses sghould be allowed as a conditional use."”

800 PACIFIC BUILDING

PORTLAND, OREGON 97204 — 226-6151

16

17 That proposal was approved by the planning commission on July 1,

DEZENDORF, SPEARS. LUBERSKY & CAMPBELL
ATTORNEYS AT LAW

18 1975. Thereafter the city council met on August 4, 1975, and

19 adopted Ordinance No. 1780 adding subsection 45 to section 3L of

PlannineComnn
20 the zoming ordinance. Z£¢ZZCL /(L444MV7/Qﬂ;Z{%?éZ[ 2 /uzé

21 Prior to the city council meeting on August 4, 1975, no
22 notice was published in a newspaper of general circulation as is

23 demonstrated by the Return. The hearing and approval was, there-
24 fore, in violation of the zoning ordinance which provides at

25
26

Page 2 - PETITIONERS' SECOND MEMORANDUM OF LAW
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section 71(3):

"Public hearing held by the council on the pro-
posed amendment to the zonin? ordinance shall be given
as provided in ORS 227.260.

B. The Conditional Use Permit.

On October 20, 1976, Heinzman applied for a conditional
use permit to operate a concrete tile factory upon the subject
property. On November 16, 1976, the planning commission held a

hearing and approved the permit. Prior to the hearing no notice

__Netice we cGivevy BuT Petutioners Did Vo Rectevr Moke< Lecff'f‘?’

was mailed to petitioners.” See Exhibit 7 to the original Return
herein and the affidavits attached hereto as Exhibits A, B,

and C» Some of the petitioners, as shown by the affidavits

OR% 227.260 is as follows:

"Hearing and notice prior to : Upon
receiving the final report required by ORS 227.250,
the council shall afford persons particularly in-
terested, and the general public, an opportunity to
be heard at a time and place to be specified in a
notice of hearing published in a newspaper to be
designated for that purpose. This newspaper shall be
a local newspaper, if there is one; otherwise, a
newspaper of general circulation within the munici-~
pality. The notice shall be published not less than
three times in any daily, or not less than once in
any other newspaper of general circulation within
the municipality and within the week within which the
meeting is to be held."”

The "final report" required by ORS 227.250 is the final
report of the city planning commission.

3 - PETITIONERS' SECOND MEMORANDUM OF LAW
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attached hereto as Lxhibits A, B, and C, were listed in the re-
cords of the county assessor as owners of property within 300
feet of the Heinzman land.
The meeting and approval was in violation of section 82
of Zoning Ordinance No. 1282, which provides:
" & % & the City Recorder shall giverwritten no-
tice of the hearing by mail to all owners of property
lying within 300 feet or directly across a street
from the lot or parcel of land on which the condi-
tional use 18 requested * * * yging for this purpose

the names and addresses of owners as shown upon the
records of the County Assessor. * * #% "
¥ C/ﬂmlg?”bﬂ"

Lgprinq the hearing hefore the planning commission the
bias of its members was clear from the statements of the members.
Before the proponent's testimony was concluded and the opponents Agﬂaévmwf
had an opportunity to speak, one memher moved to grant the condi-
ticnal use permit. }During proponent's presentation, a second
member of the planniﬁg commission habitually addressed his ques-
tions to proponent prefaced with the phrase, "when we grant the

permit * # ® * (Affidavit of Charles Heckman filed on June 1,

1977{j

was taken to the city council. At a hearing on December 20, 1976,

After approval by the planning commission an appeal

the city council approved the action of the planning commission.
The only findings adopted by either the planning commission or the

city council to support the approval were the following:

Page 4 - PETITIONERS' SECOND MEMORANDUM OF LAW
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" % % % Thig use is no more intense than other
permitted uses, and should be permitted * * * " (Bx, 6
to Return, p. 3, Ex. 10 to Return, p. 1317).

“ # & % The requested use conforms with the Com-
prehensive Plan; it is in conformance with the City
Charter and other ordinances; the applicant demon- .
strated public need and such public need will be best ,
served by granting this conditional use request. * # # » /
(Ex. 10 to Return, p. 1320). ~/

II

FAILURE TO GIVE PROPER NOTICE

No notice of the November 16, 1976, planning commission
meeting was mailed to those petitioners whose property is "within
300 feet or directly across a street from the lot or parcel of
land on which the conditicnal use is requested,"” as required by
City of Newberg Zoning Ordinance No. 1282, § 82 (Ex. 2 to Return).
This is evident from the Notice of a Public Hearing (Ex. 7 to
Return), and the affidavits attached hereto as Exhibits A, B, and
C.

Pailure to give the necessary notice before the planning
commission meeting is a violation of the ordinance. It is also a
violation of state statutes.

ORS 227.175(4) provides that when a hearing upon a land
use matter is held before officers designated by a city council
to hear such matters, as the planning commission is designated by

§ 82 of Ordinance No. 1282, hearings "may be held only after

Page5 - PETITIONERS' SFCOND MEMORANDUM OF LAW
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notice to the applicant and other interested persons” [Emphasis
added]. Surely persons reguired by the zoning ordinance to re-
ceive notice are “interested.” Other "interested" persons would
be those in "reasonably close proximity" and includes at least
all those within sight and sound of the proposed project,

Duddles v. City Council of West Linn, 21 Or App 310, 535 P24 583

(1975) , who have standing to seek review of a decision.
A hearing upon a land use matter is a public meeting

and is also subject to ORS 192.640 which requires:

"The governing body of a public body shall provide

for and give public notice, reasonably calculated toA,_/—/ffiézﬁkz

give actual notice to interested persons, of the time

and place for holding reqular meetings. If an executive
session only will be held, the notice shall be given to
the members of the governing body, and to the general
public, stating the specific provision of law authorizing
the executive seesion. No special meeting shall be held
without at least 24 hours' notice to the members of the
governing body and the general public. In case of an
actual emergency, a meeting may be held upon such notice
as is appropriate to the circumstances."”

The notice requirement for a land use decision was dis-

cussed in West v. City of Astoria, 18 Or App 212, 524 P24 1216

(1974) . There petitioners were also challenging the grant of a

conditional use permit. In that case a general article had ap-

peared in the local newspaper referring to the time and place of
a zoning appeal. Interested parties were present and given an

opportunity to be heard. Nevertheless, the Court of Appeals said

Page 6 ~ PETITIONERS' SECOND MEMORANDUM OF LAW
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that all who signed the appeal should have reasonable advance no;JMQJQ/

5

e,
e

jurisdiction to approve the conditional use permit on November 16,

tice. Failure to give such notice was held to be reversible e
error, even though some interested parties had appeared.

In conclusion, the planning commission did not have

1976. That approval being given at a time when no notice had been
given to the petitioners was invalid and affirmance by the city
council was affirmance of an action invalid at its conception.

It was error for the city council to affirm an action taken with-
out the prior notice which was a condition of jurisdiction under

NC”/fI.C{’ cﬂc ]‘)/7/7 eal Pué//s‘/fec/

Respondent: Heinzman may argue that Ordinance No. 1282,

state statutes and case law.

§ 82, provides that "[flailure of a person to receive notice shall
not invalidate any porceeding [sic] in connection with the appli-
cation for a conditional use" [Pmphasis added]. That is intended

to prevent frustration of a good faith attempt to give notice,

MC)X/;/{

when it is sent, but not received. (;n this case no notice was wos Sonl
_

ocnt.) While the city may be excused from responsibility for the -Qél%AK%é

vagaries of the U. S. Mail, it should not be excused from its duty
to comply with its own ordinances. Furthermore, when differences
between the notice requirement imposed by a general zoning statute,
guch as ORS 227.175(4), and those in a local ordinance, the

courts have adopted the view that to the extent the requirements

of the general statute are greater or more extensive, they control.

Page 7 - PETITIONERS' SECOND MEMORANDUM OF LAW
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Gallagher v. Board of Appeals, 221 NE24 756 (Mass 1966), was a

judgment annulling the decision of selectmen in granting a permit
where the notice did not meet the requirement of state statutes,
although it complied with the local ordinance. Also, in Bahcock

v. Port Washington Little League, 144 NYS2d 179 (1955 Supp), the

state statute required notice in an official town newspaper. The
town ordinance provided only for notice by mail to those living
within two hundred feet of the property subject to the ruling. A
land use decision which satisfied the notice requirement of the

ordinance but not of the state statute was held invaliad.

5 4 8

FAILURE TO ADOPT ADEQUATE FINDINGS

The only finding of the planning commission was the

following:

" % & & Thig use i3 no more intense than other
permitted uses, and should be permitted * * # " (Bx, 6
to Return, p. 3).

The city council made the same finding (Ex. 10 to Return,
p. 1317), and under the heading Motion in the minutes (Id. at 1320)
made what appears to be further findings:
" % & % The requested use conforms with the Com-
prehensive Plan; it is in conformance with the City
Charter and other ordinances; the applicant demon-

strated public need and such public need will be best
served by granting this conditional use request * #* *_°

Page 8 ~ PETITIONERS' SECOND MEMORANDUM OF LAW
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1 The findings are inadequate, heing mere conclusionsas
2 is discussed helow.

3 Fasano v. Washington Co. Comm., 264 Or 574, 507 P2d

4 23 (1973), gives a right to "adequate findings executed," 264
5 Or at 588. 1In Fasano the only finding in the record was the

6 staff finding which reads as follows:

7
"‘rhe staff fings that the requested use does con-
8 form to the residential designation of the Plan of De-
velopment. It further finds that the proposed use
sity to provide increased densities and different types
10 of housing to meet the needs of urbanization over that
allowed by the existing zoning. * * *'" (Id. at 588-589).
11
12 The court said of these findings, which are more detailed

13 than those of the Newberg planning commission and city council,

ATTORNEYS AT LAW
800 PACIFIC BUILDING

PORTLAND, OREGON 97204 — 226-6151

14 that:
15
" # %« % gyuch generalizations and conclusions, with-
16 out any statement of the facts on which they are based,
are infufficient to justify a change * * *." (Id. at
17 589).
18 The requirement for adequate fact findings in administra-

DEZENDORF, SPEARS. LUBERSKY & CAMPBELL

19 tive proceedings is best stated in Home Plate, Inc. v. OLCC, 20 Or

20 App 188, 530 P24 862 (1975), where in respect to an administrative

|

|

|

|

9 reflects the urbanization of the County and the neces-
|

\

:

|

|

|

21 agency, the Court of Appeals said:

22
“ & & * [W]e must require that its order clearly
23 and precisely state what it found to be the facts and
fully explain why those facts lead it to the decision
24 it makes. Brevity is not always a virtue. * * * °©
- 530 P24 at 863.
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26
|
|
\



Home Plate has heen aprlied to land use decisions. See

Tierney v. Duris, 21 O App 613, 536 P2d 435 (1975). Here the

findings only quote or paraphrase 1anguﬁqe of the zoning ordinance

or of FPasano, supra. “Such conclusions, standing alone, are in-

sufficient to supvort a decision to change zoning applicable to

specific property." Tierney v. Duris, supra, at 441.

The findings of fact made in ai administrative proceed-
ing should be sufficiently specific so that a reviewing court

does not need to delve into the record. Publishers Paper Co. V.

P.U.C., 28 Or App 189, 194 (1976). As the Oregon Supreme Court

said in Sunnyside Naighborhood v. Clackamas Co. Comm., 280 Or 3,

569 p2d 1063 (1977):

— 226-6131
=3
[o)

13 “ & & % what is needed for adequate judicial re-
view is a clear statement of what, specifically, the

DEZENDORF, SPEARS, LUBERSKY & CAMPBELL
ATTORNEYS AT LAW
800 PACIFIC BUILDING

% 14 decision-making body bhelieves, after hearing and con-
d sidering all the evidence, to be the relevant and
v 15 important facts upon which its decision is based. * * # °
{ 16 Opinion at 21.
[ ) 17
18 Iv
19 ABSENCE OF AN IMPARTIAL TRIBUNAL
20 Opponents of a proposed land usa change have the right
21 to present and rebut evidence before "a tribunal which is impartial,”
22 for example, having had no prehearing or ex parte contacts. rasano.é7 e
Ci -
93 supra. The opponents of the conditional use permit were not al- ;%gby
24 lowed to present and rebut evidénce before an impartial tribunal. OAZGMM
14
<o,% nk
25 £s
26
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14
15
16
17
18
19
20
21
22
23
24
25
26

The tribunal had prejudged the case. This is evidenced by the

following:

1. Before the proponent's testimony was concluded
one member moved to grant the conditional use
permit.

- 3 While the proponent was presenting its case, a
second member of the planning commission ad-
dressed questions to proponent prefixed with
"when we grant this conditional use permit * # *.°

" The record of the hearing should show this and the fact
is supported by the attached affidavit of Charles Heckman, filed
on June 1, 1977. The Court of Appeals has recognized that, when
it is necessary, supplemental evidence may be taken in a writ of

review proceeding. Duddles v. City of West Linn, 21 Or App 310,

535 P2d 583 (1975). Therefore, the court may consider the affi-

davit of Mr. Heckman.

v

LACK OF SUBSTANTIAL EVIDENCE

Inadequate findings will render a decision fatally de-
fective even when there is substantial evidence upon which a find-
ing might be based. However, in this case, there was not substan-
tial evidence to support the conclusion that the proposed use is
not more intensive than outright permitted uses.

The only item which petitioners have found in the record

which appears to be offered as evidence to support the bare

Page 11 ~ PETITIONERS' SECOND MEMORANDUM OF LAW
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11
12
13
14
15
16

b

18
19
20
21
22
23
24
25

26

conclusion that the proposed use is not more intensive than per-
mitted uses is an affidavit executed by Mr. Heinzman, the appli-
cant for the conditional use permit. His affidavit said that

he personally examined several types of operations permitted in
an M-1 2zone and he had "determined? his operation was less in-
tense (Ex. 5 to the Return).

There is nothing in the record from which the planning
commission or city council could have concluded that Heinzman had
sufficient expertise or knowledge of one-half dozen different
industries to determine that the use he desired to make of his
property was "substantially less intense” than others. There is
nothing in tﬁe record to indicate what criteria were used to

reach this opinion.

In Myers v. Cessna Aifcraft, 275 Or 501, 820, 553 P24

355, 370 (1976), the Supreme Court said:

"It is universally conceded that possession of the
requisite qualifications to give an opinion enparparti-
cular matter must he expressly shown by the party offer-
ing that expert's teatimony. * & # =

It is not enough that a person is a corporate officer unless he
has special qualifications which justify his offer of an opinion
(Highway Com. v. Assembly of God et al, 230 Or 167, 368 P2d 937

(1962) (testimony upon value of property)). The mere fact that
Heinzman is an officer of Jr. & Jr., Inc., does not qualify him

as an observer of use intensity.

Page . 12 - PETITIONERS' SECOND MEMORANDUM OF Law
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12
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As the finding that a concrete products factory is no
more intense than permitted uses in an M-L district is based upon
Heinzman's affidavit, it is based upon an opinion which Heinzman
was not qualified to give. It requires expertise for an observer
to determine if a smoke plume is vielating pollution laws. An
observation of relative intensity is a more complex observation.
When expertise is necessary to permit a witness to testify about
his observations, that expertise is similar to that required be-

fore an expert can express an opinion. S8tate v. Fry Roofing Co.,

9 Or App 189, 495 P24 751 (1972), adhered to 11 Or App 403, 502
P24 1162 (1972). And in order to be competent, the opinion must
be basedunpon facts in the record which are here noticeably ab-

sent.

VI

PAILURE OF PROPONENT TO ESTABLISH PUBLIC NEED g

The burden is upon a proponent of a ldnd use change to
show a public need for the kind of change in question, and that Iy Fo
/’12"‘-’577’C AP/?.V gl
the need is best met by the proposal under consideration. When (7574*“”
'.'C‘ ‘7..
other areas have previously been designated for the particular i
Jexg
type of development proposed, it must be shown why it is neces- gﬂgghyw
Cose
sary to introduce it into an area not previously contemplated and A ;Jﬂh J
)
why the property owners there should bear the burden of the de-

parture. Fasano v. Washington Co. Comm., supra.

Pagk3 -~ PETITIONERS' SECOND MEMORANDUM OF LAW




1 No showing was made that there was a public need for a
2 cement products factory on the subject property. The Newberg,
3 Oregon Comprehensive Plan, which is a legislative finding of

4 public need, declares that (1) the subject area is to be within
_——~—Thss foes
5 an industrial park developed to the highest standards (p. 27), 4.#,,,..

11 h 't hoe
6 (2) there is a need for superior building design in the park i :

7 (p. 27), (3) that rail-oriented industries @hould be encouraged
8 to locate in the park (p. 27), (4) that industries/should be
9 grouped into well-planned industrial areas (p. 17),
10 "strong development standards"” establishcd before

11 siting heavy industry (p. 17), and (6) that there is a need sy

12 to consider "proper location" for heavy industry (p. 17). cawn447

— 226-6151

13 No findings were made as to these matters. Other areas

; ;‘S 7,'/1/5 heavy )'7‘/‘/5"7“f\/
14 in Newberg are zoned to permit (heavy industry)as an outright use.

15 The applicant presently is operating a concrete products factory

800 PACIFIC BUILDING

16 at another location in Newberg (Aff;davit of Heinzman, Ex. 5 of

PORTLAND, OREGON 97204

17 the Return). No finding was made as to why it is necessary to

DEZENDORF, SPEARS. LUBERSKY & CAMPBELL
ATTORNEYS AT LAW

18 introduce a concrete products factory into an area where it is not
19 an outright permittad used. ‘

20 If an ordinance designated specified uses as conditional
21 usaes, that would constitute a finding of need for the designated

22 use. Kristensen v. City of Eugene Planning Com'n, 24 Or App 131,

23 544 P24 591 (1976). However, a blanket provision such as Section:
24 31-45 of Ordinance Wo. 1282 is not a finding that specified uses
25

26
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1 nhave been found to be desirable as conditional uses. Furthermore,
2 gection 36 of Ordinance No. 1282 which pertains to M-1 zones,

3 makes no provision for conditional uses. Permitted uses in an

4 M-1 zone include "A use permitted in an M-L zone." Section 31

5 1ists uses "permitted" in an M-L zone. Concrete products factor-
6 jes are not one of these uses. Section 31-45 does not make con-

7 @itional uses "permitted,” it makes them "allowed as a conditional

8 use." Section 31 distinguishes permitted and allowed uses.

9 [1owed uses under Section 31 are not permitted in an M-1 zone by

‘VL\
J ‘/ .
Vil
13 Y A G/‘ﬂﬂ 7-
SPOT ZONING fPricrTo CNfL i é/.ecfc,?c wi /T
14 The area surrounding the rezoned parcel is zoned R-1.

15 The 4.39 acre idland belonging to Mr. Heinzman was rezoned M-1

16 and a conditional use permit was granted to allow a concrete

17 products factory on the island. This was done to accommodate

18 the desires of one landowner. This was done even though it was whao/ or

19 eontrary to the(high standards set by the comprehensive plan for Thes e

Q%C h/g ,.'_'é
20 ¢he area, and without the necessary evidence and findi?gfl//fgzg\\

21(:?:;;;inq is spot zoning encompasséaﬁﬁ?'tha following prohibition:

22 2&“’”7
" &« % % Arhitrary, or ‘'spot,' zoning to aédéommodate = . v
23 the desires of a particular landowner is not only con- ” -
trary to good zoning practice, but violates the rights 1775
24 of neighboring landowners and is contrary to the intent
of the enabling legislation which contemplates planned
25
26
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1 zoning based upon the welfare of an entire neighborhood.
* # & * smith v. County of Washington, 241 Or 380, 384,

2 406 P24 515,547 (1985).

3

4 VIII

5

INVALIDITY OF UNDERLYING ORDINANCES

6 Both Ordinance No. 1776, changing the zoning of the

7 subject property from R-l1 to M~L, and Ordinance No. 1780, per-

8 mitting conditional uses in an M-I, zone are void. As the sub-

9 ject property was not, therefore, validly zoned for industrial

10 use and there is no valid ordinance permitting conditional uses
11 in any industrial zone, the conditional use permit cannot stand.
12 Saction 71 of Ordinance No. 1282 makes mandatory public
13 hearings by both the planning commission and the city council be-
14 fore final action is taken on a zoning amendment. Prior to a

15 hearing by the planning commission, if the amendment will affect
16 less than ten acres, notice nmust be given by one publication in
17 a newspaper of general circulation in the city not less than

18 ten days prior to the hearing, and by mailing written notice not
19 less than ten days before the hearing to owners of property

20 within three hundred feet of the property involved. § 71(1) (a).
211f an amendment to the ordinance will affect an area of ten acres
22 or more, notice must be given by two publications in a newspaper
23 of general circulation in the city once a week for two consecu-

24 tive weeks prior to the hearing. § 71(1) (b).
25

26
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1 %@ Prior to the hearing of the planning commission on

June 17, 1977, at which rezoning of the Heinzman property to

3 1light i;dustrial was approved, the only published notice of re-
4 zoning was that of January 9, 1975. No notice appeared in a

5 newspaper of general circulation during the two weeks prior to

6 the meeting of June 17.

7 Notice before the meeting of the city council at which
8 Ordinance No. 1780 was adopted was not given in the manner pre-

9 scribed by zoning ordinance No. 1282. This ordinance requires

15 ommendation by a body like the plann1n§ commission} any irrequ- FZ}J

10 notice "as provided in ORS 227.260." (Ordinance WNo. 1282 at A3
. & T 71(3)) The atatute requires " publicationa//lthin the week :) k
gg lz/i;ithin which the meeting is to be hélq;//7§§7;;;;;e was published. 3#?VN
gl 13 It is generally recognized that where a final action by :
% 14 a governing body on a zoning ordinanceigill be based upon a re- “gnN ‘

16 larity in the planning commission proceeding invalidates the

PORTLAND, OREGON 97204

17 ordinance passed by the governing body. In Buell v. City of

DEZENDORF, SPEARS. LUBERSKY & CAMPBELL
ATTORNEYS AT LAW

18 Bremerton, 495 P24 1358 (Wash 1972), the zoning scheme required

19 a planning commission to hold hearings and make zoning recommenda-
20 tions to a city council. The city council had final authority.

21 One of the planning commission members participating in a hearing
22 on an ordinance had a conflict of interest. Although the recom-
23 mendations of the planning commission were not binding upon the

24 ecity council, the council's approval of the ordinance was held

25 wvoid.

26
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Page

In Hart v. Bayless Investment & Trading Company, 346

200 5

P24 1101 (Ariz 1960), the zoning statute required two separate

“= o

public hearings before adoption of a zoning ordinance. In each ‘§§

case, the notice to be given was specified. An ordinance was Z\S \
recommended by a county zoning commission which had failed to §; ‘yg
notice a hearing. The proposed ordinance was adopted at a Nﬁz &yéf
properly noticed meeting of the Board of Supervisors. The Qﬁ o

éggggia Court of 5;225335g31d the ordinance void for lack of

the requisite notice.

IX

CONCLUSION

For the foregoing reasons, the conditional use permit

granted for the subject property should be revoked.

DEZENDORF, SPEARS, LUBERSKY & CAMPBELL
Berbert H. Andexson

Harold C. Pope

Dezendorf, Spears, Lubersky & Campbell
Herbert H. Anderson

Harold C. Pope

Attorneys for Petitioners
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IN THE CIRCUIT COURT OF THE STATE OF OREGON
FOR THE COUNTY OF YAMHILL

EAST COUNTY HOMEOWNERS' ASSOCIATION

v)
et al;‘l ' )
‘ Petitioners, ) No. 33490
VS. )
: ) AFFIDAVIT
CITY OF NEWBERG, et al, )
)
Respondents. )
STATE OF OREGON )
ss.
County of Yamhill )
Ly f; i W S » being first duly sworn,

depose and say:

1. I am one of the petitioners in the above-entitled

proceeding.

'/'. -~ ) - . .
2. I reside at Ay Lilbos) Py

A - - o P s
y £ = N .

3. I have resided at this address since 35 Qo7 7 ¢

-

4. I have verified that the property upon which I
reside is within lines parallel to and 300 feet from the exter-
ior boundaries of the property which is the subjec£ of this
litigation.

5. I am now and have been shown as the owner of the

property upon which I reside in the records of the county asses-

sor since _MNAY /9 J( .

EXHIZIT A
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6. I did not receive mailed written notice of any hear-

]

K\ /T\Gnk P/',/C.( f}”/(’l"
ing held with respect to Zoning Ordinance No{ 1780 /or Zoning Or-
Friov TO Cu/l(rslllf te

dinance No. 177jof the City of Newberg. ”.Ow,,ﬁeul\/,w/ ng/cé 76
petVt” '

7. I did not receive mailed written notice of pro-
ceedings for the review of the application for a conditional use

permit filed by William B. Heinzman with the City of Newberg

Planning Commission on/October 20, 1976. W %//g,,/ec/ﬁ /975
\/ZL /M

SUBSCRIBED AND SWORN TO before me this Z O day of

Neo U ¢ 1977,

——

-~

v//l%‘&, T ,/// //_,1,,,//3{'_,1

Notary Publlc for Oregon[

My commission expires s it 7 - fG PP
= 7
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1 IN THE CIRCUIT COURT OF THE STATE OF OREGON

2 FOR THE COUNTY OF YAMHILL
3 EAST COUNTY HOMEOWNERS' ASSOCIATION,)
et al, )
4 Petitioners, ] No. 33490
vS. )
5 ' ) AFFIDAVIT
CITY OF MEWBERG, et al, )
6 )
Respondents. )
7
8 STATE OF OREGONM )
; l 88,
9 County of vYamhill )
= |
” 10
z /
- I Syl M E by o 7/, being first duly sworn,
d g P
~ o% 12 depose and say: :
X >z
gfg; 13 l. I am one of the petitioners in the above-entitled
azza
iéfg 14 proceeding. T
pZgs 7 R i A 2
<3%% 15 2, I reside at o ¥ .0/ AR R ™ it
=24 : '
$<3% 5 7 , N
x § ’ ’ ] )
§ B e g 3. . I have resided at this address since - /// ¢/, /<7775,
u 7
g 18 4. I have verified that the prcverty upon which I

19 reside is within lines parallel to and 300 feet from the exter—
20 jor boundaries of the provnerty which is the subject of this

21 1litigation.

22 5. I am now and have been shown as the owner of the
23 property upon which I reside in the records of the county asses-
24 gor since ‘o 1, gif i (;','. |

25 /

26
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6. I did not receive mailed written notice of any hear— -
yo w/’,;'ff(” NOT‘,C(/RPZUN’?"/
ing held with respect tc Zoning Ordinance NoO 1753*6r Zoning Or-

dinance No.<§?z; of the City of Newherg. 7‘0(*# P/ é)/y/é

7. I did not receive mailed written notice of pro-
ceedings for the review of the application for a conditional use

permit filed by William B. Heinzman with the City of Newberg

Planning Commission on (October 20, 1976 ; £197¢
5 ) 4 |
%Lua«@ /Zfbﬁkaé d

SUBSCRIBED AND SWORN TO bafore me this .~  day of

W E s 2 AEAS 5 1977

Notary Public for Oré??gr
My commission expiresY HN+c 2 ~/9 7 &
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IN THE CIRCUIT COURT OF THE STATE OF OREGON

FOR THE COUNTY OF YAMHILL

‘EAST COUNTY_HOMEOWNERS' ASSOCIATION, )
et al, )
Petitioners, 1] No. 33490
vs. )
] AFFIDAVIT
CITY OF NEWBERG, et al, )
)
Respondents. )
STATE OF OREGON )
) ss.
County of Yamhill )

'b J>(Lﬂvtrwxr‘belng first duly sworn,

l. I am one of the petitioners in the ahove-entitled

I Lopsse &

depose and say:

proceeding.

. {
2. I reside at J3Go $).\ )\l e

3. I have resided at this address since—jime \ o Cf7(a

4. I have verified that the property upon which I
reside is within lines parallel to and 300 feet from the exter-
ior boundaries of the property which is the subject of this
litigation.

5. I am now and have been shown as the owner of the

property upon which I reSleiii;;Z) records of the county asses-—
sor since ¢ }Qw‘gﬁ \¢f 7 Vz/éé{//ézm(‘”z;

el - AFPFIDAVIT

EXHIBIT C




’ .
* l

1 6. I did not receive mailed written notice of any hear—
NO WriTten /Vu?LIC(/K'éZJ/M‘/
2 ing held with respect to Zoning Ordinance No.[ 1780 Jor Zoning Or-

dinance No.@ of the City of lawberg. toeX P/C/CC’ Prioy e
faﬂoﬁll )'C7 /9 7L

7. I did not receive mailed written notice of pro-

v BH w

ceedings for the review of the az 311.c=t10r1 for a conditional use

permit filed by William B. Heinzman with the City of Newberg

Planning Commission on @ A]w///v? K{M ,/wé/
| Ne bt L6
10 | g\\wﬂ% \[\\1&&2@%«; 7[ lt

%)

12 SUBSCRIBED AND SWORY TCQ befors me this 22 ‘Gay of

O 0 ~N O

220 dany

Al LAW

[T
—
w

S i— , 1977, P

. o E
T B e TR
Notary Pu :)Il"‘ foz Orego*‘t)f

16 My CO"‘"I:LSS;LO”I exnires: o e 7~ /277
. 3

VOO FACIVIC BHHLINING

ALTORNGELYS

PORTLAND, QL GON Q72
—
(9]
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STATE OF OREGON )

County of Multnomah ) =

1, , being first duly
sworn, depose and say that I am the
in the above-entitled ; and that the
foregoing

is true as I verily believe.

SUBSCRIBED AND SWORN TO before me this day of
19
’ .

Notary Public for Oregon
My commission expires

I, Harold C. Pope , of attorneys for

in the above—entltfed cause, do hereby certify that the foregoing
sopy of PETITIOUERS' SKCOND MENORAYNUM OF LAy
is a full, true and correct copy of the original and of the whole

thereof.

Service of the foregoing

by copy, as prescribed by law, 1s hereby admitted at
Oregon, this day of , 19 g

Attorney for

Dezendorf, Spears, Lubersky & Campbell
800 Pacifie Building
Portland, Oregon 97204 226-6151

VERIFICATION
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CITY/sXYF NEWBERG

OFFICE OF CITY ATTORNEY

115 NORTH WASHINGTON STREET TELEPHONE 538-2166 NEWBERG, OREGON 97132

GEORGE H. LAYMAN

July 14, 1977

MEMORANDUM TO: Dale Blanton, City Planner

Re: Bast County Homeowners' Association v.
City of Newberg

For your information, I hand you my file copy of the answer to Amended
Writ of Review, with attachments,

This material was necessarily assembled somewhat hastily on Thursday
afternoon (as you noted), and I would appreciate it if you could check through
the various attachments sometime on Friday,noting whether they are complete.

In one instance I note that the recorder's certificate of mailing is not
attached to a notice of the meeting, but undoubtedly it is otherwise covered
in the published notice. In any event, if there are any significant gaps,
any additional material could be assembled in four copies, and I could hand
it in to the court at the time of the hearing.
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IN THE CIRCUIT COURT OF THE STATE OF OREGON
FOR THE COUNTY OF YAMHILL

EAST COUNTY HOMEOWNERS® ASSCCIATION,
an Oregon mnprofit corporation;
JOHN W, STUARTy; SHARCN A, STUART}

Me Jo MeDERMOTT); SHIRLEY MeDERMOTT
LOUISE MeDERMOIT; GERMARD RASCHEj
SUSAK A, RASCHEj; LARRY HARTMAN;
IVALOU HARTHAN TOM M. MeFERROMNj;
and NEQLA MeFERRCH,

Petitioners,

Vs

O© 0 N O i Hh W D

CITY OF NEWVBERG, an Qregon Municipal
Corporationy ELVERN HALL, its Mayor;
ROBERT BLODGETT; FRED CASEY) HARCLD
GROBEY; JOHN CACH; ALAN HALSTEADj;
ESTHER KELTNER; WILLIAM VAUGHAN; |
ARTHUR STANLEY; and TCM TUCKER, the
City Planning Commission Members
MAURICE CHANDLER; ROGER GANO3; JEAN
HARRIS; JACK C, NULSEN; ROBERT
HURFORD; FRED LaABONTE] CLARENCE
STOUFFER; and CHESTER WINDSOR, the
City Council Members; DALE RLANTON,
the City Planmer; M, C. GILBERT, the
ctt’ mo’“r' JRs & JRey INC., dba
VALLEY CONCRETE PRODUCTS; and
WILLIAM B, HEINZMAN,
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Defendants.
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Defendants above named, axcept Jr. & Jr. Inc. and William B, Heingmen, pursuant
to amended writ of review, make return to said amended writ of review, supplementing
writ heretofore filed to original wirit of review, by attaching hereto documents

NN N -
N o= O Y

relating to the adeption of Ordinances Mo, 1776 and No., 1780:

N
w

1. Copy of application for mone change submitted by wWilliam B, Heinmman,
dated November 3, 197,

NN
vt p

2. Notice of public hearing vre some change, to be held Janmuary 21, 1975,
26

Page 1 = Return to Amended Writ of Review,

GEORGE M. LAYMAN
ATTORNEY AT LAW
115 N. WASHINGTON STREET
NEWBERG, OREGON 97132
TELEPHONE 538.2166
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3¢ Certificate of City Recorder of mailing eaid notice on Januery 3, 1975.

&, Affidavit of newspaper publication on January 9, 1975.
g (excerpt) .
+ Minutes.of meeting of Planning Commission, January 21, 197%.
gﬂ. Migutes (mcrpt')‘of Planning m'mg u; 1979, and Marek 19”
6. Minutes of weeting of Planning Commission, Jume 17, 1975.
6a. Minutes (excerpt) of Planning Commission, July 1, 1975,
7+ Certificate of mailing said notice on June 20, 1975.

*

8. Affidavit of newspaper publication on June 19 and Jume 26, 1975.

9. HKotice of public hearing re monme change, to be held July 7, 197%.

JO. Affidavit of newspaper publication on June 26 and July 3, 197S.
_Ale Minutes of meeting of City Couneil, July 7, 1975,

12. Ordinance No. 1776, adopted July 7, 1975.

13« Minutes of meeting of City Council, August &, 1975,

14, Ordinance No, 1780, pa;wd August b, 1975.

K c.g%m!
Recorder, City o 8

He Y}
Attorney for endante except Jr, & Jre
and William B, lleinmman

STATE OF OREGON )
) es,
County of Yamhill )

I, ¥, C. GILBERT, being first duly sworn, on oath say: That I am the duly
appointed, qualified and acting Recorder of the City of Newberg; that I have custody
of the files and documents relating to the adoption of Ordinances 1776 and 1780;
and that the documents above listed are true and complete copies of the criginals
thereof; and that the ainexed record iz true and complete covering the said

ordinances.

2 = Return to Amended Writ of Review

GEORGE H.LAYMAN
ATTORNEY AT LAW
115 N. WASHINGTON BTREET
NEWBERG, OREGON 97132
TELEPHONE B38-2166
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SUBSCRIBED and sworn to before me this 1% day of July, 1977.

/;;) /) <5&qug//biderva
P C’{/

My Commission expires Octobef 7, 1980

1 hereby certify that 1 eserved the foregoing Return to Amended Writ of
Review on Harold C. Pope, attorney for the Petitiomers, on the 14t day of
July, 1977, by mailing to said attormey a true and correct copy thereof,
certified by me as such. I further certify that said copy was placed in a
sealed emvelope addressed to sald attorney at his regular office address, to-
wit: Harold C, Pope, Dezendorf, Spears, Lubersky & Campbell, Attorneys at Law,
800 Pacific Building, Portland, Oregon 97204, and deposited in the post offige
at Newberg, Oregon, on the 144 day of July, 1977, and that the postage thereon
was prepaid. Between the sald post office and the address to which said copy
was mailed, there is a regular communication by U. S. Mail,

Dated July 14, 1977.

George H. Layman

Attorney for Defendants except Jr. & Jr.
and wWilliam B. Heinzman

3 = Return to Amended Writ of Review
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NULSEN & PAXTON, P.C.
ATTORNEYS AT LAW

P.O.BOX 483 TELEPHONE 830.0433
LSEN, JR.
;:STDC;UN:AXTON NEWDERG, OREGON 97132 G617 Z. FIRST STREET

December 3, 1974 }
j’? E@Ej[p@
Dee 3 ’ /0)

GVY'Q? 197¢
Okhpes 3“’0&6
”CO - Og
Ra“ £

Merlin Gilbert, Recorder
City Hall
Newberg, Oregon 97132

Re: Zone Change Application
Dear Mr, Gilbert:

Please find enclosed an Application for Zone Chanpge and attach-
ments A, B, and C. Please also find enclosed a check for $150.00

We are making request of the City Attorney for information
regarding what proceedures and requirements are necessary to
complete a zone change application.

vypry\truly\yours,

<1H,‘! ff>§~‘”( Q\(éi Lo ..
David R. Paxt n
Attorney at Law
DRP/1q
Enclosures

cc: George Layman




R
; vy
CITY OF NEWBERG Lee o by @ 1le Uo.
Sry v
o 4 Vs _
APPLICATION FOR ZONE CHANQEWC:'~?h/ ZONE CHANGE
Op 3FQ
Zonc change No, '!¢O;iAgk7 Action: By Planning Commission
fa N
Received on By._ ,Chairman
By: Dat :
Fece; Act:on: By City Council
Date of Public Hearing: ) BY _ » Mayor

Date:

Petitioner: Do not write above this 1l1iic,

Petitioner must furnish with the a) plication thc names, addreceses, lot, block,
plat or tax lot and DIC dcsignations of all of the property owners within 300 feet of
boundaries of the property for which zor o change is requestcd, See Attachment B

TO THE CITY OF NEWBERG: : !

The Undersigned Petitioner (s) William Heinzman

is (are) the (check one) ouncr puzéhas s X__+v t3zent of petitioner (if
applicable) attach written evidence of tuthority,

Wiliiam Heinzman, Jr., Route 2, nox 158C, Newberg, Oregon 538-3297
(liamc and Address) (PHONE)

LOCATION OF PROPERTY FOR WHIC: ZONE CUANGE 1L 50U T:

Presently R-R =~ See Attachment A

(ZONE) (LOT)  (BLOCK) (PIAT)
#632-15-1 (1200) 17 38 2W
(TAX LOT) (DLC) (SECTION) (TWWNiC, 1IP) (RAIIGE)
on the side of the
(Building Humber) (Cereet) (Dircction)
strect between Strecet and otreet

Property Dimensions: Width , Depth , Total sq, ft, arca |4\ &0
- = .

REQUEST

Applicant requests a zonc change for the above-deseribed propcrty €from aRural Residenti
district toa M-] district in order to locate a concrete tile & pier
Block Manufacturing Company called Valley Concrefe Products on said
tract,
(Explain why zonc change is requcsted) as shown on tho attached plot plan, Plot
Plan must show property dimensions, existing buildings, if any, pr posed usc and
Structure, how site provisions of ordinance will be met, i,e,, off- streect parking,
sitbacks, screenings, ctc, See Attachment C.

/.{'/ZVILV/ > \3, /7 7 L/ i //' i ( (r_/,f/); -U/‘)\ //‘J{:/(/W \—\w]{'—“

(Datc) signaturce of Pctitiorei)br agent

» -~ q " 2, e



Exhibit A

------ A tract of land consisting of Tax Lot 1200, and being 4.39
acres more or less in Sec. 17, T. 3 S., R. 2 W. of the W, M.,
Yamhill County, Cregon being a part of that certain tract of land
conveyed to Reginald and Alice Meads, husband and wife by document
recorded in Film Vol., 67, Pg. 585, Yamhill County Deed Records and
being more particularly described as follows: beginning at the
S.E. Corner of Lot 4, Block 1 of Meads Park Subdivision; thence

S. 464.1 ft, to the S. line of the aforesaid Meads tract; thence

W. along said S. line 448.7 ft. to the S.W. corner of said Meads
tract; thence N. along the W. line of said Meads tract 348.1 ft. to
the S.W. corner of that certain tract of land conveyed to Meyers
and Rudolph by deed recorded in fiim Vol. 88, Pg. 1028, Yamhill
County Deed Records; thence E. 206.74 ft. to the S.E. corner of said
Meyers-Rudolph tract; thence N. 10°12' k. along the E. line of said
Meyers-Rudolph tract, 62.8 ft.; thence continuing along said E.
line, Northeasterly 54,69 ft. along the arc of a 307.27 foot radius
curve left, through a central angle of 10°12' to the S. line of
Meads Park; thence W. 226.0 ft. to the point of beginning,------

NULSEN & PAXTON
PROF. CORP, —~ ATTORNEYS AT LAW
8!7 ¥. FIRSTY STREET

NEYBYNG, OREGON 07192



Exhibit B

PROPERTY OWNERS WITHIN 300 FEET OF
ZONE CHANGE PROPERTY

north of Property:

1) Richard Rudolph and John Meyers - interest in
Tax Lot 3217-1201
"P. Os Box 56

Beaverton, Oregon 97005

2) Reginald and Alice Meads
Tax Lot 3217-1300
Route 2, Box 28C
Newberg, Oregon 97132

3) John Meads

Directl North4of Tax Lot 3217-1300 - actual Tax Lot
number unknown

Route 2, Box 28B
Newberg, Oregon 97132

4) Ralph Mortenson
Tax Lot 3217-1100
Route 2, Box 27E
Newberg, Oregon 97132

5) Marvin Hutchenson

Directly North of Tax lot 3217-1100, actual Tax Lot
number unknown
Route 2, Box 27G

Newberg, Oregon 97132

Fast of Property::

1) A-Dec Corporation -
Tax Lots 3617-600 and 3217-700
Growers Avenue
Newberg, Oregon 97132

Page 1 - EXHIBIT B

NULSEN & PAXTON
PROF, CORP. ~ ATTORNEYS AT LAW
817 E. FIRST STREET
NEWBERG, OREGON 97132
TRLEPHONE B38-9433

S S S




TN st 5F B
|

|
West of Property:

1) E. & F. Thorne
Tax Lot 3217-1800
Route 2, Box 24
Newberg, Oregon 97132

South of Property:

1) Claude Lewis
Tax Lot 3217-2100 |
545 Pine Street
Central Point, Oregon |
2) Margie Simmons
Tax Lot 3217-2100 |
c/o Claude Lewis
545 Pine Street
Central Point, Oregon

3) Constance Larson
Tax Lot 3217-2100
c/o Claude Lewis
545 Pine Street |
Central Point, Oregon |

4) TIrene Sieloff
Tax Lot 3217-2100
c/o Claude Lewis
545 Pine Street
Central Point, Oregon

Page 2 - EXHIBIT B

NULSEN & PAXTON |
PRCP, CORP,~ ATTORNEYS AT LAW ‘
@17 B, FINST STREET ‘
NEWBERG OREGON 97132 |
TREEPHONE a8 0429 ‘
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Exhibit C
PROPOSED PLOT PLAN ON
7ZONE CHANGCT, APPLTCATION
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NOTICE OF A PUBLIC HEARING

ZONE CHANGE

NOTICE is hereby given that a public hearing will be held by the
Planning Commission of the City of Newberg, Oregon on Tuesday,
January 21, 1975, at the hour of 7:30 P.M., City Hall, Newberg,
Oregon, on the zone change petition of William Heinzman, to change
zone from (RR) Rural Residential to (M-1) Light Industrial of property

located East of Hess Creek, South of Mt, View Drive and North of Crestview

Drive, extended,described as follows to-wit:

A tract of land consisting of Tax Lot 1200, and being 4,39
acres more or less in Sec. 17, T. 3 S., R. 2 W, of the W, M.,
Yamhill County, Oregon being a part of that certain tract of
land conveyed to Reginald and Alice Meads, husband and wife by
document recorded in Film Vol. 67, Pg. 585, Yamhill County
Deed Records and being more particularly described as follows:
beginning at the S.E, Corner of Lot 4, Block 1 of Meads Park
Subdivision; thence S, 464.1 ft. to the S. line of the aforesaid
Meads tract; thence W, along said S. line 448.7 ft, to the S.W.
corner of said Meads tract; thence N, along the W. line of
said Meads tract 348.1 ft. to the S.W. corner of that certain
tract of land conveyed to Meyers and Rudolph by deed recorded
in film Vol. 88, Pg. 1028, Yamhill County Deed Records; thence
E. 206.74 ft. to the S.E, corner of said Meyers-Rudolph tract;
thence N. 10912' E. along the E. line of said Meyers-Rudolph

tract, 62.8 ft.; thence continuing along said E. line, Northeasterly

54.69 ft. along the arc of a 307.27 foot radius curve left,
through a central angle of 10°12' to the S. line of Meads
Park; chence,g: 226,0 ft. to the point of beginning.

Yamhill County Tax lot 3217-1200.
The area involved is approximately 4.39 acres.

Any person wishing to speak for or against the proposed zone change

may do so in person or by attorney at the public hearing.

objections may be filed with the City Recorder, City Hall, Newberg,
Oregon.

By Order of the Planning Commission of the City of Newberg,
Oregon.

First Publishing: January 9, 1975

M.C. Gilbert
City Recorder

Also, written
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“Z0NE CHANGE

NOTICE is hereby given thata :
public hearing will be held by the |
Planaing Commission of the City
of Newberg, on Tuesday,
January 21,1975, at the lpurol
7:30 p.m., City Hall, Mbtr;.,.
Oregon, on the zone change peti-
ion of William Heinzman, to
‘hange zone from {(RR) Rural
Residential to (M-1) Light In-'
iustrial of property located East
>f Hess Creek, South of Mt. View
Drive and North of Crestview,
Drive, extended, ducnhd n1
‘ollows to-wit: .

Sec. l7.T.'3S R.2W. of
the W. M. Yamthouuty
Oregon bctng part of

certain tract of land con-

veyed to Reginald and Aliu

Mecads, husband lni wifeby

document recorded in Film " |

Vol. 67,  Pg. $85, Yamhill -

County Deed Records and

being more particularly

described as follows: begin- -
ning at the S.E. Comer of

Lot 4, Block | of Meads.

Park Subdivision; thence 8. -

464.1 ft. to the S. line of the

aforesaid Meads tract;

thence W. along said 8. line

448.7 ft. to the S.W, corper

of said Meads tract; thence 3

N. along the W. line of said . 4

Mcads tract 348 LRt tathe |

S.W, corner. l&lurhl!} @1

tract of “land copyed ‘o (1

. Meyers and - Rudolph byl

deed recorded in film Vol

88, Pg. 1028, Yamhill Cmm-

ty Deed Records; thence E. -

206.74 ft, to the S.E. corner

of said Meyers-Rudolph ¢

tract; thence N. 10°12' E

along the E. line.of said -

Meyers-Rudolph tract, 62.8

ft.; thence continuing along

said E. line, Northeasterly |

54.69 ft. along the arc of a '

307.27 foot radius curve left, '

through a central dngle of

10°12° to the 8.’ line ‘of

Meads Park; thence ' W. |

226.0 ft. to the poim of ¢

beginning.

Yamhill County Tn lot -

3217-1200.

The area involved is ap-
proximately 4.39 acres.

Any wishing to mk’
‘or or against the proposed zone
.hdngcmaydoso':pcmuh
wtorney at the publie-hea
Also, ‘written' tbjections mm
filed with the City Rcco:der, Cit
Hall, Newberg, Oregon. w,,,

By Order of the Planning Com..
nission of the City of Ne\vber;,
Jregon. ; 4

M.C. GILBERT - !
. City Recorder

i
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“irst Publishing:
January 9, 1975

‘ AFFIDAVIT OF PUBLICATQJ

STATE OF OREGON, COUNTY OF YAMHILL—ss.

1, ... Fauline Fleld

being first duly sworn, depose and say that I am
the publisher of the Newberg Graphic, a newspaper
of general circulation, as defined by Secs. 1-509,
1-5-10, Oregon Code; printed and published at
Newberg in the aforesaid county and state; that the

Notice of a Public Hearing

a printed copy of which is hereto annexed, was
published in the entire issue of sald newspaper

ox One

successive and consecutive

weeks in the following issues:. ...

January 9, 1975

Office Mgr. x®uitictux

Subscribed and sworn to before me this

.......... }.3.....day of”une’l9/7

. Cocl ot -
NN A ol 7 2 / L / / ././ /ﬁ‘/ﬁ/ ...............
e Notary "Public for Oregon,
(My Commission expires...............ccorviiiverccnrncenns)

.l‘\u () ’ = . ,-Ji.l
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The meeting was lled to order by Wayne Tautfe Chairman,
Present: . ..

Wayne Tautfest Jack Nulsen, Mayor

Esther Keltner George Layman, City Attorney

Don Tarlow " Bobbie Johnson, Building Imspector
Sam Sherrill Rich Leonard for Jerry Drageo,
Robert Blodgett Planning Consultant

Tom Tucker M. C. Gilbert, Finance Officer

Roger Gano
Bob Collamore, new member of the commission was introduced.
Minutes of the previous meeting were read and approved.

Public hearing on the request to vacate Garfield Street from the S.
line of Pranklin Street to the Southern Pacific tracks. Rich Leonard,
Acting Planntng Consultant recommended that the request be granted.
Chairman Tautfest called for comments from the audience &nd none were
received. No comments from the Commission members. Blodgett-Sherrill
motion to recommend vacation request., Carried.

Public hearing on renaming Walker Drive to N.E. Columbia Drive. Couments
from the audience were called for. Two residznts om that street cited
the confusion now existing. There are 9 houses West of Main in the
County and 4 houses Bast of Main St. Bob Johnson speaking for Fire Chief
Paola stated that there could be some confusion between Columbia Drive
and Columbia Street if it were renamed. Tarlow suggested that Columbia
Street could be renamed. Tautfest stated that Columbia Street is an old
established street and it would not be practical to change its name.
Gano-Blodgett motion to recommend change of name to N.E. Columbia Drive,
Carried.

Public hearing on Zone Change by William Heinzman from Rural Residential

to M-1 Light Industriel, 4.39 acres, Tax Lot 3217-1200. Tha Planning
Consultant stated that this property is designated Light Industrial in

the Comprehensive Plan, but to change the Zone now would be premature because
the only access to the property is along Alice Way, a residential Street,
Also, the intended use of the property is not specifically designated

under Light Industrial in the Zoning Ordinance.

Dave Paxton, representing William Heinzman, cited the Fasano opinion that
change should be allowed if it is in conformance with the Comprehensive Plan
and that public need is shown by the Comprehensive Plan. There have been

no complaints about the operation of this business at its present location.
This Planning Commission gave ite approval when the applicant applied to

the County for a zone change on this property before it was annexed to the
City. The Newberg zoning ordinance does not require landscaping and

design approval, but the epplicant does plan to screen adjacent property
with shrubs. Alice Way is a public road, not maintained by sny govermment
body. The applicant would repair the road as it now exists, but any

- e
B s




«BY f: éedicated 60 feet with appuOXimaut€iy U swew &8 HEES T
{icant would ha 10 to 12 trucks coming in per iiek which would be

;:f. than if the property was developed as residen

Fred Anderson representing opponent Florence Thorne stated that
+he adjacent property {s zoned low density residential and the planned use
{s not proper in the M-1 zone requested. Granting the zone change and
use would be violating the Zoning Code and violating the rights of neighbors.
Charles Heckman stated that Mr. Anderson had covered most of the
points he wished to make and agrees with the Planning Consultant and
Mr. Anderson that the planned use does not conform with the zone change
requested.
In rebuttal Mr., Paxton stated that no screening of materials or crushing
would be done on the site. There are no objections to the business at
{ts present location. The payroll is about $30,000 annually. No equipment
is washed down and very little water is used in the process.
Sherrill-Keltner motion to continue the hearing at the next regular
meeting. Carried.

Zone change application from R-1 to C-2 by L.E. Risedorph and G. Baxter.
Robert Blodgett abstaining. Fred Anderson representing Risedorph and
Baxter presented the gite plan to the Planning Commission

Plenning Consultant Rich Leonard suggested a compromise with the
front of the property as C-2 and the rear which is now being used as a
wrecking yard, to remain R-1 and cleaned up.

Mr. Baxter explained the site plan and answered questions regarding
plantings and fencing.

Stan Bunn representing the homeowners requested a 10 minute recess
to consult with the homeowners on the site plan and suggested compromise.
Tucker-Gano motion to grant recess. Carried.

The Meeting was called or order by the Chairman. Mr. Bunn states that
the site change &8s presented does not change their views and they request
that the zone change be denied.

Mayor Nulsen of fered the information that the State Highway Department
plans to make extensive changes at Highway 99W and W, Pirst Street at
that location.

Sherrill motion to deny the zone change. No second.

Tarlow-Cano motion to approve the zone change. & Ayes, 2 Nays, 1
abstention. Passed.

7oning Ordinaunce Committee, Robert Blodgett, Chairman, stated that they
hope to have a progress report by the next meeting.

Subdivision Ordinance Committee, Roger Gano, Chairman, reported that they
are still one member short but the Committee has met. Bob Collamore was
appointed as a new member of the committee.

Petition for annexation of approximately 4.6 acres West of Wynooski, North
of 1lth, East of Pacific, South of 9th St. extended; by Michael and Joy
Mahon, and Michael and Tanya Lockwood, applicants.

Gano-Tucker motion to {nclude all property North of llth Street, West
of Wynooski Street now outside of City and set public hearing for
February 18, 1975. Carried.




vg~b;:Z°°, Planning Consultant, recommends the annexation. T

~7  Mr. Mike Mah’stated they would comply with ‘ right of way < \
dJedication requesish ___'fb/

There were no oppositions to the annexation.

Tautfest-Blodgett motion to approve and recommend to the Council the
annexation with the condition that street dedication of 30 feet on the East
boundary be made. Passed.

Mr. Blodgett for the zoning ordinance commi ttee stated they have met several
times and are developing R-3 zoning for multiple dwellings, and fencing
between Industrial and residential zones. Bob Johnson requested that the
committee consider adding a "mini-storage" designation in a commercial
zone. Mr. Johnson was asked to meet with the committee on this,
Tucker-Tautfest motion to add to the M-1 zone "Manufacturing,
compounding, processing of cement blocks and tile using only previously
pulverized materials, with the finished product not to exceed size of 3 feet
x 12 inches x 12 inches. 3 Aye, 1 Nay, 1 Abstention, (Tarlow). Motion
fajled. No majority of the quorum.

Subdivision Ordinance Committee did not meet. Tautfest was appointed as
Chairman of the Committee with Collamore and Keltner.

Sign Ordinance Committee- Tarlow reported they have met and are continuing
to work on it. Mr. Johnson was asked to provide copies of the proposed
sign ordinance for all members of the Commission.

Continuance of deliberation on request to change zone from RR to M-1 by
William Heinzman.

Tautfest-Tarlow motion to continue deliberations to March 18, 1975
on the application of William Heinzman and until needed information is
provided. Passed.

Dave Paxton representing William Heinzman submitted to the Commission
a memorandum suggesting amendments to the M-1 zone,

Annexation petition request by Martin of portion of Tax Lot 3219 CA 100
on W. Sth Street.

Blodgett-Tarlow motion to put petition over to March 18, 1975.
Finance Officer to try to get applicant to include the rest of the property.
Passed.

Request for sign variance from Benjamin Franklin Savings & Loan at 700

E. lst to move sign from old location to new location.
Mr. Johnson, Building Inspector, recommends approval of the variance.
Tucker-Collamore motion that the variance be granted. Passed.

Request for a sign variance by Newberg Travel 811 E. lst--a non-conforming
sign previously contracted for.

Mr. Johnson, Building Inspector, recommends the variance be granted
with a condition of minimum height.

Tautfest-Tarlow motion to grant the variance with a minimum height of
10 feet stipulated. Passed.

Collamore-Tarlow motion to hold a public hearing March 18, 1975 on petition
of Spaulding Pulp & Paper Co. to vacate Columbia Street, Pacific Street, and
alleys; all in Block 15 and 16, City Park Addition. Passed.
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declared closed, Shamss

Sherrill-Tucker motion to approve and recommend to the Council the
zone change, stat ing there {s public need,it conforms with other use in
the area, the public need will best be served by granting the zone change
and 1t conforms with the Comprehensive Plan. Carried.

Public Hearing to vacate Pacific Street from South boundary of 12th
Street, South approximately 132 feet to North boundary of Pacific Street
vacated; Columbia Street from South boundary of 12th Street, South 267
feet to City limits; the alley running East and West between Pacific
Street and Columbia Street in Block 16, Citv Park Addition, the alley
running East and West between Columbfa Street and Willamette Street in
Block 15, City Park Addition. Applicant: Spaulding Pulp and Paper Co.
Mr. Dragoo, Planning Consultant stated he had no opposition to this
request. Mr. Anderson for Spaulding Pulp and Paper stated that Mrs.
Virginia Marr owner of lots 5 and 6 in Block 16 joins in the request.
No remonstrances verbal or in writing. The hearing was declared closed.
Tucker-Sherrill motion to approve and recommend to the council
|9/-7‘5 that the vacation request be granted. Carried.
d

Continued Public Hearinp for Conditional use permit to construct a duplex
at 204 N. Morton Street. Applicant: James L. Barnard. Mr. Dragoo
presented a survey of property use in the area. Mr. Barnard presented a
site plan for the propert, showing lot coverage at approximately 24%.

Tarlow-Tucker motion to srant the Conditional Use permit. Statin~
it will be an improvement in the area, it is appropriate to the area
because of the closeness of the railroad, commercial area and other
duplexes within one block. Carried.

Continued Deliberation of Variance request for 30 ft. roadway and 30 ft.
risht of way from required 34 ft. roadwav and 60 ft. risht of way at
2007 NE Portland Road. Applicant: Ron Willcuts. Mr. Dragoo oresented
a site review. He stated that it is a difficult piece of property.
Chairman Gano azain read the letter from Fire Chief Paola that was read
at the February 18, 1975 meetine., Mr. Dracoo suzgested that (1) the
plan be approved as submitted, (2) no access to Portland Road be permitted
from adjoining property except emergzency access, (3) Meet all applicable
zoniny and conditions, (4) Submit landscapin~ plan with the buildin-
rermit application. Mr. Layman read the scction of the zoning Ordinance
recardins conditions needed to orant a variance: (1) Property is isolated,
(2) 1f we don't grant the variance it will be discriminatory, (3) The eranting
of the variance will not be detrimental or injurious to property in the
vacinity. (4) The variance will alleviate a hardshin.

Tucker-Tarlow motion to grant the variance with the following conditions:
1. Revised plan be approved as submitted. 2. No access to Portland Road
from adjacent property except emergency from the East side and access by
the commercial nroperty (Kentucky Fried Chicken) on the West side. 3. Meet
all applicable zoning and conditions, 4. Planner-approved landscaping
rlan, 5. Plan have the approval of the Fire Chief, 6. Remove first 7
parkine spaces for a clear 30 ft. roadway the entire lenpth with no parking
and the roadwav be signed. Carried.

/i' Continuance Deliberations of zone chaniye R-R to M-1. Applicant: William I
Heinzman. Mr. Blodtett for the zonine Ordinance Committee offered a
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“revision v - S
“¢o section 31, P. 13, zoning ordinance, with some wording indicating
gJefinite "cond nal uses."”
/7 ngY "Any usce®ound, after hearing, to be the.me or similar 1in
{ the intensity of use as the foregoing enumerated uses shall
\\Th ] be allowed as a conditional use in the M-L zone." 5
e City Attorney recormended recessingz the hearing on the zone change. #
Tucker-TarTow motion to recess the hearing to June 17, 1975, 7:30 p.m.
Carried.

i

Annexation Petition of portion of Tax Lot 3219 CA 100 W. 5th St. The
Applicant lLarry Martin was informed that the lot would not conform to the
zoning and that the City would need a 10 ft. right of way dedication on
the North edge of the property for future road improvement.

Tucker-Tarlow motion to postpone further action until April 15, 1975
at 7:30 p.m. Carried.

Commi ttee Reports:
Zoning Ordinance --No report
Subdivision Ordinance -No report

Sign Ordinance- Meetings continue

Mr. Dragoo reported on "Community Development Block Grant.'" Public
meetings are scheduled for March 20, 1975 and March 27, 1975.

Tarlow-Collamore motion to ad journ. Carried.

Arvilla Page

.
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Minutes of a Regular Meeting of the Plamnning Commission
June 17, 1975

The meating was called to order by Roger Gano, Chairman,

Present:

Robert Blodgett Sem Sherrill

Pred Casey Wayne Tautfcst

John Cash Tom Tucker

Roger Gano

Bob Johnson, Building Inspector Arvilla Page, Recording Secretary

GCeorge Layman, City Attorney
Rich Leonard, Planning Consultant
M. C. Gilbert, pinance Officer

Minutes of the previous meeting were read and approved as corrected.

Continuation of Deliberation of Zone Change R-R to M-1: Applicant William
Heinzman. The necessity of making the zone change at the present time was
discussed by the Commission membere. Mr. Leonard pointed out that the Commission
{s bound by the testimony of the public hearing and the motion must include the
findings of fact as required by the Fasano decision. Dave Paxton representing
Mr. Heinzman summariszed the proposed use and plans for the property for the

twvo new members of the Cowmission. Tucker-Sherrill motion to approve and
recommend to the Council the zone change stating there is e public need, it
conforms with other use in the area, the public need will best be sexrved by
granting the zone change, it conforms with the City Charter and Ordimance

end it conforms with the Comprehensive Plan. Carried.

Esther Keltner now present.

Sherrill-Tautfest motion to set a Public Hearing July 1, 1975 at 7:30 p.m. on
amendment to the zoning ordinance; M-L Zone, Section 31, add subsection 43 as
follows "Any use found, after hearing. to be the same or siwmilar in intensity
of use as the foregoing enumerated uses shall be allowed ss & conditional use.”
Carxvied.

Mr. Blodgett for the Zoning Ordinance Committee stated they have hed no meetings
vith all members. They are considering EM1 zoning designation and changing the
requirement on parking space sisze from 8'6" to 9'6". Mr. Tautfest for the Sub-
division Committee reports that they will soon begin presenting the ordinance

{n sectigns. Bob Johnson stated the Sign Committee had no report, Esther
Keltrer stated the Streets Committee had no report.

Preliminary Plat - "Baker's Orchard”. A 19 lot subdivision at N. College and
Pinehurst streets: Applicant Judce, Inc. The Planning Consultant recowmsended
the plat be changed so the street will comnéct with proposed streets in the
sares in the future, and aleoc objected to the sewer line on the South side of
the property instead of in the planned street, Tautfest-Sherrill motion to

set over the hearing so that the developer can meet with the City Engineer

end Planning Consultant to make changes in the plat. Carried.

—
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ﬁ:f,'"'ﬁe meeting was c‘zd to order by Roger Gano, Cha‘an. <\é <
i T

M'“m,
o Present:
Robert Blodgett Eather Keltner
John Cach Don Tarlow
Fred Casey Wayne Tautfest
Roger Gano Tom Tucker

Jerry Dragoo, Planning Consultant
Richard Leonard, Planning Consultant
Bob Johnson, Building Inspector
George Layman, City Attorney

M. C. Gilbert, Finance Officer
Arvilla Page, Recording Secretary

ﬁi_ Public Hearing to amend the Zoning Ordinance: M-L Zone, Section 31, add
Subsection 45. To read "Any use found, after hearing to be the same or sim
lar in intensity of use as the foregoing enumerated uses shall be allowed
as a conditional use." Carried.
|
!

Dave Paxton spoke in favor of the amendment. Ed Savage representing the
Newberg Boys Club spoke in favor of the amendment. No ome wished to speak
against the amendment. Tautfest-Tucker motion to recomend to the Council
that the zoning ordinance be amended in M-L Zone, Section 31, to add Sub-
section 45 "any use found, after hearing, to be the same or gimilar in
intensity of use as the foregoing enumberated uses shall be allowed as a
conditional use'. Carried.

Tarlow-Keltner motion to recommend to the Council that the Zoning Ordinance
he amended by adding to Section 84, a new Subsection 7-3 "any use found,
after hearing, to be the same Or cimilar in intensity of use as the enumer-
ated uses shall be allowed as a conditional use'". Carried

Public Hearing recommending to the Council tine repealing of the Comprehen-
sive Plan of the City of Newberg as amended and approved May 6, 1974, Mr.
Dragoo stated procedures to be followed. Mr. Layman, City Attorney, recom=-
mended against repeal and recommended amending by specific amendment.

Proponents to repeal were: Fred LaBonte of Allen Fruit Co. (exhibit #1),
Ken Hough representing the Chamber of Commerce. Mayor Jack Nulsen suggested
a moratorium on the Comprehensive Plan until 1/1/76, others recommending
repeal of the plan were: Milo Ross, George Fox College Foundation; Bud Malore
of Malone Realty and George Hafeman.

The City Attorney state that a moratorium on the Comprehensive Plan would be
contrary to State law.

Opponents to repeal of the plan were: Wayne Stuckey, resident, spoke against
repeal and for revision of the plan. Dave Paxtom, representing William
Heinszman spoke in favor of amendments and revision and against repeal.,
Charles Heckman, resident (exhibit #2). Craig Greenleaf, Planning Director
for Yamhill County (exhibit #3)s
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STATE OF OREGONM )
County of Yamhill )
City of Newberg )

CERTIFPICATION

I, M, C. GILBER?, duly appointed, qualified and ecting
Recorder for the Cityoof Newberg, Oregon, do hereby certify
that the attached notice of public hearing of ZOWE CHANGE
was mailed to the following by United Stetee Mail, poetage

prepaid, on JUNE 20, 1973.

Richard Rudolph and John Meyers

P.0. Box 56
Beaverton, OR 97005

Reginald and Alice Meads

Bt. 2 Box 368C
Hewberg, OR 97132

John Meads
Rt. 2 Box 28B
Newberg, OR 97132

Ralph Mortenson
Rt. 2 Box 27E
Newberg, OR 97132

Marvin Hutchenson
Rt. 2 Box 27C
Newberg, OR 97132

A-Dec Corporation
Growers Avenue
Newberg, OR 97132

CH KT Ry Y. SY m person or-th:

E. &4 . Thorne
Rt. 2 Box 24
Newberg, OR 97132

Claude lewis
548 Pine Street
Central Point, OR 97501

Margie Simmons

¢/o Claude Lewis

545 Pine Street

Central Point, OR 97501

Constance Larson

c/o Claude Lewis

545 Pine Street

Central Point, OR 97501

Irene Sieloff
c¢/o Claude lewis

545 Pine 8treet
Central Point, OR 97501

N .
i\( ‘ n ”
\LL&'\LLLQLg

M, C, Gilbert
City Recorder




-+ NOTICEOF . 4
‘A PUBLIC HEARING |1 |
NOTICE is hereby given thata }
public hearing will be held by the :
Planning Commission of the City |
of Newberg on Tuesday, July 1,
1975 at the hour of 7:30 p.m. i ;
the Council Chambers, City Hall, .
Newberg, Oregon, on a proposed
charge in the zoning Ordinance,
to-wit: e o
Section 31 of Ordinance No.
1282 of the City of Newbherg ‘Wil
be amended by adding a new sub-
section 45 to read as follows;
“Any use found, after hearing, to |
be the same or similar in intensity ;
of use 'as the  foregoing’
canumerated uses shali be allowed -
as a conditional use.” Vg
Any person wishing to speak
cither for or against the proposed |
amendment to the zoning or+
dinance may do so in person or by |
attorney at the public hearing.:
Also written objections may be
filed with the City Recorder, City:
Hall, Newberg, Oregon. . | :
; M. C. GILBERT'
. City Recorder,
Publish: June 19, 1975 iy
June 26, 1975 ,

R GREY LUK B MG IS oSN Sy e

. AFFIDAVIT OF PUBLICATI’N

STATE OF OREGON, COUNTY OF YAMHILI —ss.

I ... FPauline Field

being first duly sworn, depose and say that I am
the publisher of the Newberg Graphic, a newspaper
of general circulation, as defined by Secs. 1-509,
1-5-10, Oregon Code; printed and published at
Newberg in the aforesaid county and state; that the

a printed copy of which is hereto annexed, was
published in the entire issue of said newspaper

........................................ successive and consecutive

weeks in the following issues:

\ .,,.)—)" / i P

..;...,..!..t..:.L/..{.l,—zxr!..r..,.....‘::.‘,:i.'..,..\:i./.;.f..:. /"(/
Office Mgr., HOGHN BI0E K

Subscribed and sworn to before me this

> P ./’ a°
' - e 7”1 ’
iy Nl A
S VAR o G e

Notary Public for Oregon,
(My Commission explros)

Ny o
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NOTICE OF A PUBLIC HEARING

ZONE CHANGE

NOTICE is hercby given that a public hearing will be held by the
City Council foRthe City of Newberg, Oregon on Monday, July 7, 1975,
at the hour of 7:30 P,M,, City Hall, Newberg, Oregon, on the zone
change petition of william Heinzman, to change zone from (RR) Rural
Residential to (M-1) Light Industriel of property located East of
Hess Creck, South of Mt, View Drive and North of Crestview Drive,
extended, described as follows to-wit:

A tract of land consisting of Tax Lot 1200, and being 4.39 acres
more or less in Sec, 17, T, 3 S. R. 2 W, of the W.M,, Yamhill
County, Oregon being a part of that certain tract of land
conveyed to Reginald and Alice Meads, husband and wife by
document recorded in Film Vol, 67, Pg., 585, Yamhill County

Deed Records and being more particularly described as follows:
beginning at the S,E., Corner of Lot 4, Block 1 of Mead Park
Subdivision; thence S, L6L.1 ft, to the S, 1line of the aforesaid
Meads tract; thence W, along said S, line LUB8,7 ft, to the

SeW. corner of said Meads tract; thence N, along said S, 1ine 4L48,7
ft. to the S.W, corner of said Meads tract; thence M, along

said S, line LLB,7 ft, to the S,W. corner of said Meads tract

348.1 ft. to the S.W., corner of said Meads tract 348.1 ft. to the
SeWe corner of said Meads tract 348,1 ft., to the S.W. corner

of that certain tract of land conveyed to Meyers and Rudolph by
deed recorded in film Voi, 88, Pg. 1028, Yamhill County Deed
Records; thence E, 206,74 ft, to the S.E. corner of said Meyers-
Rudolph tract; thence N, 10° 12" E, along the E, line of said
Meyers-Rudolph tract, 62,8 ft.; thence continuing along said

E. line, Northecasterly 54,69 ft, along the arc of a 307,27 foot
radius curve left, through a central angle of 10° 12! to the

S. line of Meads Park; thence E, 226,0 ft, to the point of
beginning.

Yamhill County Tax lot 3217-1200,
The arca involved is approximately 4,39 acres,

Any person wishing to speak for or against the proposed
zone change may do so in person or by attorney at the public
hearing. Also, written objections may be filed with the City
Recorder, City Hall, Newberg, Oregon,

gLl M. C. Gilbert
June 26, 1975 City Recorder
JU]Y 3, 1975
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P ONE CHANGE

NOTICE i hereby given thata
pablic hearing will be held by the,
City: Couneil far the  City, ot
Newberg. «Oregon on - Monday.

Cdulyi 2,19785 0t the hopr of 7:30

~p.m.. City Hall, Newberg,

Oregon, on the zone change peti-.

tian. ofzWilliamadeinzman: 1o

change sone from (RR) Rural

Residential 164M: ?’il .

'dustrial of property lothted East
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Drive, cs!mdvd desc
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A tractof la consisting of
Fax Lot4200, and bﬂh.‘ ’3’»"
acres more or less in Sec. 17,
IL3IS.R.2W.of the WM., ™'
\umhxll County Oregon be-"17
ing i part_of that certain o
tract ﬁ“ &:ﬁyea to
Regmald und Alice Meads,
husband and wnfcgby docu~
ment recorded in Film Vol.

- 67. Pg. 585, Yamhill Courity -
Deed Records and  being
more particularly described
as foliows: beginning at the
S.E. Cornerof Lot 4, B!ockl
of Mead Park Subdmslon.
thence S. 464.1 fi. to the S'
line of the aforesaid Meads’ q
tract; thence W, along said .
S. line 448.7 ft. to the S.W,
corner of said *Meads tract;’ Y
thence, N. along said S. line
448.7 fi. tb the S.W. corner
of said Meads tract; thence |
N. alongsaid S. line 448.7ft..
to the S. W. corner of said T
Meads tract 348.1 ft.to the
S.W. corner of said Meads |
tract 348.1 ft. to the S.W. |
corner of utd Muds tract
KEEN TN to > the S.W. corner
of that certain tract of land '
conveyed to Meyers and
Rudulph by deed recorded
in film Vol. 88, Pg. 1028,
Yamhill County Deed
Records; thence E. 206.74 ft.
to the S.E. corner of said -
Meyers- Rudolph tract;
thence N, 10° 12" E. along. .,
the E. line -of said Meyers-

3

Rudoiph - tract, 62.8 ft.;
thnCC continuing alon;sald i |
. line, Northeasterly 54.69

n along the arc of a 307.27 4
foot radius .curve left, =«

through a central angle of
10°. 12" to the S. line of
Mcads Park; thence E. 226.0 '
ft. to the point of beginning. -
Yamhill County Tax lot
3217-1200. .. .
The area involved is np—
proximately 4.39 acres.
Any person wishing to speak
for or against the proposed zone |
change may doso in mﬁm orby
attorney . at the publi¢ hearing.
Also, written objections may be
filed with the City Recorder, City
Hall, Newberg, Oregon. - 3
‘ . 'M.C. Gilbert,
: City Recorder'
“ublish: June 26, 197§ ..
July 3, 1975 " S @

.AFFIDAVIT OF PUBLICATI(,

STATE OF OREGON, COUNTY OF YAMHILL~—ss.

I Pauline Fleld .
being first duly sworn, depose and say that I am
the publisher of the Newberg Graphic, a newspaper
of general circulation, as defined by Secs. 1-509,
1-5-10, Oregon Code; printed and published at
Newberg in the aforesaid county and state; that the

Notice of Public Hearing

a printed copy of which is hereto annexed, was
published in the entire issue of sald newspaper

for Two successive and consecutive

weeks in the following lissues.:................cccccevneereennen.

June 26, July 3, 1975

13 ;!une. 1977
- é 2. . % .................................
y blic for Oregon.
(My Commission expires )
Wy Conian
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July 7, 1975

The meeting called to order by Mayor Nulsen.

Roll Call - Present -

Durell Belanger James McNelly
Maurice Chandler Clarence Stouffer
Elvern Hall Chester Windsor
Jean Harris

Absent:

Robert Hurford
Staff Present:

M.C. Gilbert Finance Officer

H. Hawkins Chief of Police
Bob Johnson Building Inspector
George Layman - City Attorney

Minutes of the previous meeting approved as submitted.

Commemorating the Bi-Centennial, Mrs. Harris introduced members present of

1258

A REGULAR MEETING OF THE CITY COUNCIL //,

the Chehalem Valley Heritage: Vance Fowler, Mildred Renne, Agnes and Arthur
Parris, Katherine Keifer, Stewart Harris, and Crystal Rilee, Mrs. Rilee then
honored Mayor Nulsen with presentation of certificate and honorary membership
in the Chehalem Valley Heritage. He also was presented a bronze bi-centennial

medal by Mr. Harris,

Mayor Nulsen stated this was the time set for public hearings,

« An amendment to the Zoning Ordinance to add a new subsection:
"Home Occupation, limited to single family dwelling.' Notice of publica-
tion voted and filed, There were no abstention by the Council. Mr. Gano

stated the Planning Commission has recommended the amendment to the Council.
There were no proponents, There were no opponents or remostrance in writing.

Hearing closed,

Belanger-Hall motion to read ordinance number 1775, to amend zoning ordin-

ance number 1282 by adding a new subsection 9 to section 6 to read:

(9) Home occupation, limited to single dwelling. Motion carred. The ordine
ance was the read, Roll call vote, Ayes (7) Belanger, Chandler, Hall, Harris,
McNelly, Stouffer, and Windsor. Nays (0), Absent (1) Hurford. The Mayor then

declared the ordinance passed,

2, An amendment to the zoning map to change an area zoned Rural Resi<
dential (county) to City Light Industrial. County Tax Lot 3217-1200, approx-

imately 4.39 acres,

Notice of mailing and publication voted and filed. There were no absten~

tion by the Council. Mayor Nulsen disclosed his connection with the Zone
Change applicant,

Mr, Gano stated the Planning Commission has recommended the Zone Change
amendment. Mr, Paxton, attormey for the applicant presented the proponents
case, by advising the Council of the proposed used for the area and type of

industry, Mr. Meads of Meads Trailer Park gtated he was in favor of the
zone change, There were no opponents., No remonstrances in writing,
Hearing closed,

Mr. Hall questioned Mr. Paxton regarding products to be manufactured,
and number of vehicles that would be traveling through Mead's Trailer Park
to the plant each day, Mr, Paxton advised of concrete drain tile to be
manufactured, also that approximately 12 truckloads a week would be using
the roadway,

Mrs, Hatrris questioned the landscaping planned for the area. Mr.

Heinzman stated there would probably be some shrubbery planted, Mr.Chandler

asked about dust from the plant. Mr, Paxton stated there was practically,
none, and if it was excessive the DEQ would regulate them.
Belanger-Stouffer motion tp read ordinance number 1776 to amend the
zoning map of ordinance number 1282 by change tax lot 3217-1200 from Rural
Residential (county) to Light Industrial (city) zomes. Carried., The

ordinance was then read, Roll ocall vote: Ayes (5) Belander, Hall, McNelly,

Stouffer and Windsor. Nays (2) Harris and Chandler. Absent (1) Hurford,
The Mayor then declared the ordinance passed. '

Mayor Nulsen called for requests, petitions, etc., from floor.
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. Ordinance No. 1776‘ @

AN ORDINANCE AMENDING ORDINANCE NO, 1282 OF THE CITY OF NEWBERG, OREGON EN-
TITLED "AN ORDINANCE ESTABLISHING ZONING REGULATIONS"; PASSED AND APPROVED
MAY 8, 1961, AS AMENDED,BY ADDING CERTAIN ZONE BOUNDARIES TO THE ZONING MAP
REFERRED TO IN SECTION 5 OF SAID ORDINANCE, THEREBY CHANGING A PORTION OF AN
AREA ZONED RURAL RESTIDENTIAL TO LIGHT INDUSTRIAL ZONE,

THE CITY OF NEWBERG ORDAINS AS FOLLOWS:

Section 1. The Council finds that the area hereinafter described has hereto-
fore been classified Rural Residental by the County of Yamhill, and as such
annexed by the City of Newberg.

Section 2. The Council finds that pursuant to prescribed procedures, the
application for change of zone of said area from Rural Residential to Light
Industrial zone was the subject of a“public-hearing held by the Newberg

Planning Commission, and the said Commission has heretofore recommended ap-
proval of the application.

Section 3. The Council further finds that after due and legal notice a public
hearing was held on July 7, 1975 before the Council, and that at said hearing
applicant and all interested parties were afforded an opportunity to be heard,
and to present and rebut evidence with respect to said application.

Section 4. Based on the evidence and record of said hearing before the City
Council, the Council makes the following findings:
a. That the application for change of zone is compatible with the Com-
prehensive Plan heretofore adopted for the City of Newberg, the uses
of adjacent areas and the County Comprechensive Plan.

-

b. That the change of land use classification from Rural Residential to
Light Industrialvin accord with said application is consistent with

the public need, and that such public need is best served by granting
the application.

c¢. That the granting of the application will not unduly burden the nearby
residential area nor have an undersirable impact on the locality.

Section 5. That Ordinance No. 1282 of the City of Newberg, Oregon, entitled
"An Ordinance Establishing Zoning Regulations', passed and approved May 8,
1961, be and the same hereby is further amended to change certain zone bound-
aries on the zoning map referred to in Section 5 of said Ordinance, by changing
the use classification of the following described real property from Rural
Residential Zone to Light Industrial Zone;

A tract of land consisting of Tax Lot 321%1200, and being 4,39
acres more or less in Sec, 17, T. 3 S., R. 2 W. of the W. M., Yamhill
County, Oregon being a part of that certain tract of land conveyed to
Reginald and Alice Meads, husband and wife by document recorded in
Film Vol., 67, Pg. 585, Yamhill County Deed Records and being more
particularly described as follows: beginning at the S,E, Corner of
Lot 4, Block 1 of Meads Park Subdivision; thence S. 464.1 ft. to the
S. line,of the aforesaid Meads tract; thence W. along said S. line
448.7 ft. to the S,W. corner of said Meads tract; thence N. along the
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W. line of said Mcads tract 348.1 ft. to the S.W, corner of that certain
tract of land conveyed to Meyers and Rudolph by deed recorded in film
Vol. 88. Pg. 1028, Yamhill County Deed Records; thence E. 206.74 ft. to
the S.E. corner of said Meyers-Rudolph tract; thence N. 10°12' E. along
the line of said Meyers-Rudolph tract, 62.8 ft.; thence continuing along
said E, line, Northeasterly 54.69 ft. along the arc of a 307.27 foot
radius curve left, through a central angle of 10°12' to the S. line of
Meads Park; thence W. 226,0 ft. to the point of beginning.

PASSED Ly the Council at a regular meeting held on the 7th day of July, 1975,
by tie following votes:

AYES:

5 | NAYS: 2 ABSENT: 1

bl

M.C. Gilbert - City Recorder

APPROVED by the Mayor the 7th day of July, 1975.

//Ja7ck C. Nulseff, Jr. -  flayor
(
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M.I’ES OF A REGULAR MEETING OF TIV.ITY COUNCIL
August &, 1975

The meeting called to order by Mayor Nulsen.

Roll Call:

Present:

Durell Belanger Robert Hurford
Elvern Hall Clarence Stouffer
Jean Harris

Absent:

Maurice Chandler :

James McNelly ) S )

Chester Windsor

Staff Present: 3 ’

M.C., Gilbert Finance Officer

Herbert Hawkins Chief of Police
Bobbie Johnson Building Inspector
George Layman : City Attormey

Mirutes of previous meeting corrected and approved.

N

Mr. George %;L¥;> of the Information and Referral Center made inquiry regarding
future Resource Center, and possibility of his organization having space there
in.

Public Hearing on Zoning Ordinance Amendment

There were no abstentions

No objections to jurisdiction of the Council

Mr. GCano stated the Newberg Planning Commission has recommended the adoption

of this amendment.

Mr. Dave Paxton, Attornmey at Law, spoke in favor of the amendment .,

There were no proponents

No remonstrances in writing. ‘

Hurford-Stouffer motion to read ordinance number 1780, amending ordinance
1282 by adding to conditional uses .permitted in an Industrial Zome: "Any use
found, after hearing to be the same or similar in intemsity of use as the enumer-
ated uses shall be allowed as a conditional use." Motion carried. The ordinance
was then read. Nays (0), Absent (3) Chandler, McNelly and Windsor. The Mayor
then declared the ordinance passed.

Committee reports were called for:

Mr. Hall stated the Finance Committee has received two bids for the City's Com-
prehensive Liabiltiy Insurance and Auto. They have been referred to the City's
Agent of Record for his recommendation. Advised that $1,258 for Council of
Government dues for year 1975-76 is available from Revenue Sharing funds., Stated
in the FireChief's request for $800 for a radio, that he be advised to purchase
the radio out of his operating budget if he considers it a top priority need.

On the Police Chief's request for an air conditioner; He be advised to purchase
the air conditioner out of his operating budget if it is a top priority need.
Recommended foreclosure on three improvement liens: Samuel Smith $439,.38 plus
interest on 1969 paving; Harold Scharff $1,343.66 plus interest on 1972 Sewer;
John McGregor $685.56 plus interst on 1972 paving.

Mr., Hurford stated the Special Committee on Parking Meter does recommend re-
turning the meters at the current charges; and adding some meters on the side
streets. The Council will be advised of other recommendations regarding the
meters, spacing and location at future Council wmeeting.

Mr. Belanger stated that-the Public Works Committee will be interviewing appli-
cants for position of City Engineer this week; That proposals have been re<
quested for repairs to streets: Morton, Sherman, Sheridan, Meridian, Vermillionm,
River, Howard, Wynooski, East Second, Fourth, Third and N. Springbrook Street.

To proceed with applications to EPA for funding balance on sewer main interceptor
from W, Third Street to W. Illinois Street. Have $16,000 available from Com=-
munity Development Block Grant om this project. On the sewer main interceptor
from W. Illinois Street northerly to NW area a grant in amount of $9,780 has beer
received to fund current engineeringon a facilities plan by Meyer Engineering Co,
Also that Meyer Engineers have been retained to study and make recommendatioms
on disposing of the sludge from the sewage plant. The Publisher Paper Co. will
deed a parcel of land 60 X 144 on S, Blaine Street to the City for animal faci-
lities and the committee does recommend acceptance and proceeding with comstruc-




ORDINANCE NO, 1780

AN ORDINANCE AMENDING ORDINANCE NO, 1282 OF THE CITY OF NEWBERG, OREGON ENTITLED “AN
ORDINANCE ESTABLISHING ZONING REGULATIONS' PASSED AND APPROVED MAY 8, 1961, AS AMENDED,
BY ADDING CONDITIONAL USE TO LIMITED INDUSTRIAL ZONE',

THE CITY OF NEWBERG ORDAINS AS FOLLOWS:

scerion 1. That Ordinance No. 1282 of the City of Newberg, Oregon entitled: "AN
ORDINANCE ESTABLISHING ZONING REGULATIONS' passed and approved May 8, 1961, as amended,
be and the same hereby is amended by adding the following, to-wit:

Section 31, subsection (45) to read as follows: "Any use found after hearing to

be the same or similar in intensity of use as the foregoing enumerated uses shall
be allowed as a conditional use',

~

Section 84, subsection (7) to be amended to read: X :)(T‘v}
7 - CONDITIONAL USES PERMITTED: e =

~/

A, Low Density Residential (R-1) Zone,
1. Two family dwellings (11-1-71 - #1639)
B.
C.
D,
E., Limited Commercial (C-1) Zone
# 1. Electrical, Plumbing, Heating or Paint Contractor's storage,
sales, repair or service (5-1-72 - #1654)
/. 2, Automobile Service Statioms (7-4-73 - #1704)
). (@) Location of Service Stations - No service station other
than service stations in operation on October 1, 1973,
L s shall be located closer than 200 feet from any school or
j public playground and 400 feet from any church, nursing
{ home, convalescent home, hospital, or home for the aged.
7 (b) Minimum Lot Size for Service Statiom - The minimum area
for a service station site shall be 15,000 square feet,
The minimum street frontage for a service stationm site an
an interior lot shall be 120 feet. (This sub-paragraph
shall not apply to service stations in operation on
October 1, 1973).
{ 3. Mortuaries (7-2-73- #1700)

H., Limited Industrial (M-L) Zome
1. Any use found, after hearing to be the same or similar in
intensity of use as the enumerated uses shall be allowed as
conditional use. (8-4-75 - #1780)

WHEREAS, the addition of conditional use as stated herein is immediately necessary;
NOW THEREFORE, an emergency is hereby declared to exist and this ordinance shall be in
full force and effect immediately upon its passage by the Council.

PASSED by the Council at a regular meeting held on the 4th day of August, 1975 by the
following votes:

AYES: 5 NAYS: 0

N

(-jABSENT: 3

%5
T

M,C, GILBERT ~ Recorder
APPROVED by the Mayor this 4th day of August, 19753

) .
/£ y ROy /{//;ﬁ 4 c // i
A S C /V,/-';é e ,(/}A, ) /
- JACR €, NUI:SI?(, JR - Mayor
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IN THE CIRCUIT COURT OF THE STATE OF OREGON

FOR THE COUNTY OF YAMHILL RGBT
EAST COUNTY HOMEOWNERS' ASSOCIATION, ) e ey 1]
an Oregon nonprofit corporation, et al, )
)
Petitioners ) No. 33490
) ,
vs. ) OBJECTIONS TO STANDING
)
CITY OF NEWBERG, an Oregon Municipal )
Corporation, et al, )
)
Regpondents )

Comes now the Respondent and objects to the standing of
the following parties;

1. East County Homeowners' Association for the reason
that petitioner was not a party to the proceeding below.

2. Gerhard & Susan A. Rasche for the reason that said
petitioners have no interest in any property located within
300' of the property owned by William B. Heinzman.

3. Larry & Ivalou Hartman for the reason that said
petitioners do not own property within 300' of the property
owned by William B. Heinzman.

4. Tom M. McFerron and Neola McFerron for the reason
that said petitioners do not own property within 300' of
the property owned by William B. Heinzman.

And for the further reason that none of the foregoing
petitioners have alleged any special injury by way of ultimate

fact by which to enhance their standing.

- - —

1 of 2 OBJECTIONS

NULSEN & PAXTON
PROF. CORP,~— ATTORNEYS AT LAW
817 E. FIRST STREET
NEWBERG, OREGON 97132
TELEPHONE 538.2433



‘ . i

A
Respectfully submitted this 53 day of ., ¢ _ , 1977.

NULSEN &BPAXTON, P.C.
Attorneys at Law

Dav ﬁ} axton

Attorney for William B. Heinzman
and Jr. and Jr. Inc.

by

POINTS AND AUTHORITIES:

1. DUDDLES vs. CITY COUNSEL OF WEST LINN
21 Or App. 310, 535 P24 583 (1975)

2. O.R.S. 34.040

O 0 N OO G»n H WD e

3. O.R.8. 1.160
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IN THE CIRCUIT COURT OF THE STATE OF OREGON

FOR THE COUNTY OF YAMHILL : / TR T e

EAST COUNTY HOMEOWNERS' ASSOCIATION, ) / f
an Oregon nonprofit corporation, et al, )
)
Petitioners ) No. 33490
)
vs. ) MOTION TO DISMISS
)
CITY OF NEWBERG, an Oregon Municipal )
Corporation, et al, )
)
_ Respondents )

Comes now the Respondents and move. for an order of
dismissal, dismissing the above referenced writ of review against

the following Respondents;

l. Jr. and Jr. Inc., dba Valley Concrete Products, for the
reason that said corporation was not a party to the
conditional use application which petitioners are contesting.

2. Dale Blanton, City Planner

3. M.C. Gilbert, City Recorder

4. Jack C. Nulsen, Jr.

5. Maurice Chandler

6. Robert Hurford

Respondents noted in 2 through 6 above ére not proper parties

to the Petition for writ of review for the reason that none of the
foregoing cast any vote on the conditional use application which

is the subject matter of this litigation.

Respectfully submitted this 7 —day of iy,hjﬁ N , 1977.

NULSEN & PAXQON, P.C.
Attorneys at Law (ﬁi)

by Dag 1D (R \Byefan
pavid R. Paxton

1 of 1 MOTION TO DISMISS Attorney for William B. Heinzman
and Jr. and Jr. Inc.
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IN THE CIRCUIT COURT OF THE STATE OF OREGQ&Wh
/ ] ',,_", /::.,‘

FOR THE COUNTY OF YAMHILL

EAST COUNTY HOMEOWNERS' ASSOCIATION, )
an Oregon nonprofit corporation, et al, )
)
Petitioners ) No. 33490
)
vs. ) MOTION TO CONTROVERT
) AND QUASH
CITY OF NEWBERG, an Oregon Municipal )
Corporation, et al, )
)
Respondents )

Comes now the Respondent, William B. Heinzman, and moves to
controvert the certification of Harold C. Pope on the petition
on file herein, and if said certification is found to be in error,
further have an order quashing and dismissing with prejudice the
entire proceeding brought by virtue of said certified petition.

Respectfully submitted this 77 day of \ﬂiﬂkjL_#__-, 1977,

NULSEN & PAXTON, P.C.
Attorneys at Law

by f(f(D{} V) D J? %#‘[cﬂ

David R. Paxton
Attorney for William B. Heinzman
and Jr. and Jr. Inc.

1l of 1 MOTION TO CONTROVERT AND QUASH
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IN THE CIRCUIT COURT OF THE STATE OF OREGON};&?V

/ § ol AT)
'y p oS AR P

FOR THE COUNTY OF YAMHILL

EAST COUNTY HOMEOWNERS' ASSOCIATION, ) {114
an Oregon nonprofit corporation, et al, ) o
) :
Petitioners ) No. 33490
)
vs. ) AFFIDAVIT IN SUPPORT
_ ) OF MOTION TO CONTROVERT
CITY OF NEWBERG, an Oregon Municipal )
Corporation, et al, )
)
Respondents )

STATE OF OREGON )
) 8s.
County of Yamhill)

I, DAVID R. PAXTON, being first duly sworn do depose and say
upon oath that;

In the proceedings held before the Planning Commission for the
City of Newberg and the City Counsel for the City of Newberg, that
I represented William B. Heinzman in said meetings and that to the
best of my knowledge and belief, Harold C. Pope was not present
at said meetings and that, further, to the best of my knowledge and
belief, Harold C. Pope did not ever, in person, examine the records
of the proceedings mentioned in the petition for writ of revigw

by any visitations to the Newberg City Hall where said records are

kept.
/5/721\’f f)ﬁ?f”asbzﬁf“
David R. Paxton
Subscribed and sworn to before me this 3, day of 4ulk1 ’
/ y
1977. 7
/f_ . ) |
/f),i/7 / =S5~ Mao, ’/L//'V P Ty, -
K\W," Notary Public for Oregon
I of 1 AFPIDAVIT My commission expires: ELl Ty



IN THE CIRCUIT COURT OF THE STATE OF OREGON {bjﬂf”ﬂww

-

FOR THE COUNTY OF YAMHILL

2 EAST COUNTY HOMEOWNERS' ASSOCIATION, )
3 an Oregon nonprofit corporation, et al, )
Y ) »
4 Petitioners ) No. 33490
' ‘ )
5 vs. ) MOTION TO QUASH
)
6 CITY OF NEWBERG, an Oregon Municipal )
Corporation, et al, )
)
7 Respondents )
3
9 Comes now the Respondents, William B. Heinzman and Jr. and
10 Jr. Inc., dba Valley Concrete Products, and move this Court
11 for an order quashing the writ of review proceedings against him
12 for the reason that the writ was not served on the above named
13 Respondents pursuant to O.R.S. 34.080 and neither Respondent
14 stipulated to any extensionof time for the return of the writ.
15 Respectfully submitted this J@j;day of @ﬂ‘hﬂ 5 LT s
: -
16 NULSEN & PAXTON, P.C.
17 Attorneys at Law
18 by 15/ Do b (0 Wyglar’
pavid R. Paxton
19 Attorney for William B. Heinaman
and Jr. and Jr. Inc.
20 POINTS AND AUTHORITIES:
21
1. SHANKS et al vs. WASHINGTON COUNTY
22 22 Or App. 426, 539 P24 1111, (1975)
23 2. OnR.S. 34.080
24 3. NORTHWESTERN ENVIRONMENTAL DEFENSE CENTER vs. CITY OF
PORTLAND
25 75 Or Adv. Shts. 425
26

Page l of 1 MOTION TO QUASH
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IN THE CIRCUIT COURT OF THE STATE OF OREGON
FOR THE COUNTY OF YAMHILL

EAST COUNTY HOMEOWNERS' ASSOCIATION,

an Oregon nonprofit corporation, et al,
Petitioners No. 33490

vs. MOTION TO QUASH

CITY OF NEWBERG, an Oregon Municipal
Corporation, et al,

e Nt Vs Nl S i N P P i

vRespondents

Comes now the Respondent, William B. Heinzman, and moves this
Court for an Order quashing.the writ issued February 18, 1976,
for the reason that the order directing the writ to be issued
directs the clerk to issue a writ as follows;

"IT IS HEREBY ORDERED that the clerk of this

Court forthwith issue a writ directed to the
defendants and the City Recorder require the
return of said writ to this Court on or before

the lst day of March, 1977, together with a
certified copy of the record and proceedings had
concerning the granting of the said conditional
use permit by the Newberg City Planning Commission,
together with the minutes, exhibits, findings,

and orders rendered."”

It appearing from the order that the Court bhly ordered a
writ to be directed to the planning commission and the writ
which was issued was directed to the planning commission proceedings
and in addition, to the planning commission and the city counsel.
It appears on the face of said petition that the approval by the
Newberg City Planning Commission was more than 60 days prior
to the filing of the petition.

Respectfully submitted this <7 day of —17..¢ s 1977,

1l of 1 MOTION TO QUASH NULSEN & PAXTON, P.C.
Attorneys at Law
by 5 Dau/l L Ffoylor
David R. Paxton-Attorney for
William B. Heinzman and Jr.
and Jr. Inc.
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FIRST STREET TELEPHONE 53 NEWBEHF REGON 97132

February 28, 1977

MEMORANDUM

TO: CITY ATTORNEY
FROM: CITY PLANNER
SUBJECT: WRIT OF REVIEW ON HEINZMAN CONDITIONAL USE PERMIT

Attached herewith you will find all pertinent records for the
Heinzman Conditional Use Permit case, with the exception of recordings
of the two Public Hearings.

I have the following comments regarding the Petition for Writ of
Review #33490, which of this date has not been served upon the City of
Newberg.

Section XI

In regards to this allegation, ordinance 1282 of the City of Newberg
specifies that a use permitted in an M-L, Limited Industrial zone, is per-
mitted in an M-1, Light Industrial zone.

Ordinance 1780, amending ordinance 1282, specified that any use found
after a public hearing to be the '"same or similar in intensity of use as
the foregoing enumerated uses shall be allowed as a conditional use."

In this case, the conditional use was determined to meet the ordin-
ance requirement for an M-L, Industrial zone. Being a permitted use in
the M-L, Limited Industrial zone, it would then be a permitted use in an
M-1, Light Industrial zone.

Section XII

There is no statutory requirement for the publication of Conditional
Use Permit Hearings, nor does the applicable City Ordinance (Ordinance
1282) prescribe such a procedure.

Section 82 of the zoning ordinance governs the notice for a public
hearing in Conditional Use Permit cases. It states the following: "At
least five days, but not more than 20 days prior to the date of the hear-
ing, the City Recorder shall give written notice of the -hearing by mail

Db gvene |



to all owners of property lying within 300 feet or directly across a street
from the lot or parcel of land on which the conditional use is requested,
and shall notify owners of any other lot or land parcel he deems affected
by the proposed variance, using for this purpose, the names and addresses
of owners as shown upon the records of the County Assessor. Failure of a
person to recieve notice shall not invalidate any proceeding in connection
with the application for a conditional use,"

Although some owners not listed on the assessors records, or a tax
lot map, did not recieve written notice, all owners and petitioners were
at the public hearings, and/or signed a petition on the matter. All were
given an opportunity to speak and present evidence on the matter.

In this case, despite the fact that not all owners received notice,
the intent of notice was fulfilled through intercommunication between
those who did receive notice and concerned neighbors.

To invalidate a proceeding for failure to receive notice would be
contrary to the text and intent of section 82 of ordinance 1282,

This section of the writ questions City Planning Commission and City
Council jurisdiction. An opportunity was given at each hearing to challenge
the jurisdiction of the respective body to take action, as per rule 6 sub-
section 3 of resolution 73-505, entitled, "A Resolution Adopting Rules of
Procedure for the Conduct of Hearings Relating to Land Use Matters', and
no person challenged the jurisdiction.

This question should have been raised as an earlier point in time,
Even given a specific point in each hearing, the petitioners did not
raise a jurisdictional question.

Section XIII

As the record will show, the Planning Commission did not adopt find-
ings of fact. However, on appeal, the Council, following resolution 73-505
did adopt findings supporting their decision.

The '"public need'", and 'meed best served' tests pay not apply in a
conditional use permit case.

As per Aukland vs. Board of Commissioners of Multnomah County, and
Kristensen vs. City of Eugene Planning Commission, this permit concerned
an '"outright permitted use" as long as certain factual prerequisites are
shown. These prerequisites involved demonstration of intensity the same
as, or similar to enumerated uses.

Following Aukland, the Fasano substantive and procedural requirements
may not have applied in this case.

Section XV

The reference to lack of evidence supporting the conclusion that the
proposed use is not more intensive than existing uses is correct. The parcel




was vacant., Any use would have been more intense. However, the ordinance

reads as follows: '"Any use found after hearing to be the same or similar
in intensity of use as the foregoing enumerated uses shall be allowed as
a conditional use." The petitioners are incorrect in replacing the words

"enumerated uses' with the words "existing uses."

The record will show that a list of enumerated uses was read, and evi-
dence was submitted, demonstrating that the manufacture of concrete tile
and pier blocks was the same or similar in intensity as enumerated uses.

Section XVI

In this section petitioners allege that no evidence was submitted or
findings made on the availability of other sites zoned for the manufacture
of concrete tile.

As per Kristensen vs, City of Eugene Planning Commission, as the appli-
cant may not have needed to separately prove 'public need." As indicated,
if a use permitted by conditional use is not an outright permitted use in
any zone, there is no need to show that a particular property better serves
the "public need."

The plan map does not distinguish between light and heavy industry.
Both the area south of Twelfth Street, and the approved parcel carry the
same designation.

Under recommended policies, the plan does refer to the area south of
Twelfth Street as a heavy industrial area. First, the industrial classi-
fication of this specific use is not '"heavy industrial.'" Second, the
policy reads as follows:

"The heavy industrial area south of Twelfth Street should not develop
beyond what is there, until adequate access is provided. This would be
by the proposed bypass or other routes,"

This provision would prevent further development at this time, because
no improved access has been developed. 1In addition, this area is currently

in Yamhill County, with Publishers Paper Corporation as the owner.

Section XVII

1. Under a "recommended'" policies section of the Comprehensive Plan
the following statements are made;
a, "Industrial uses should be encouraged to locate in well designed
industrial parks. The perimeter of these industrial areas should be
landscaped and provide proper buffers from adjoining areas."
b. "The A-dec Industrial should be developed to the highest stand-
ards, including adequate buffering, landscaped areas, superior build-
ing design and proper setbacks..."
c. "The heavy industrial area south of Twelfth Street should not
develop beyond what is there until adequate access is provided. This
would be by the proposed bypass or other routes,"
(Emphasis added)




The above policies were followed in this case. Conditions placed
upon the applicant specifically address the appropriate policies,

3. The plan uses Hess Creek as a buffer between residential use
to the west and industrial on the east. 1In addition this use was approved
with heavy landscaping requirements which eliminate interference with Hess
Creek, as much as reasonably can be expected.

4. The hearing resulted in this site being approved as the proper
location for this use. The reference to '"heavier”industry, does not
refer to any standard to judge intensity by. I would ask "Heavier than
what ?"

5. The standards were included as Conditions of Approval for this
permit.

Section XVIII

This is a writ pertaining to a Conditional Use Permit, not the zoning.
The zoning existed prior to the Conditional Use Permit.

Dale E. Blanton
City Planner




Form 407 PO

PITTSBURGH TESTING LABORATORY

ESTABLISHED 1881

611S. E. HARRISON STREET
PORTLAND, OREGON 97214
AS A MUTUAL PROTECTION TO CLIENTS, THE PUBLIC AND OURSELVES, ALL REPORTS
ARE SUBMITTED AS THE CONFIDENTIAL PROPERTY OF CLIENTS, AND AUTHORIZATION
FOR PUBLICATION OF STATEMENTS, CONCLUSIONS OR EXTRACTS FROM OR REGARDING
OUR REPORTS IS RESERVED PENDING OUR WRITTEN APPROVAL.
ORDER No. LABORATORY No.

CLIENT'S No. FILE No.
REPORT




ORDER No.

CLIENT'S No.

PITTSBURGH TESTING LABORATORY

ESTABLISHED 1881

611 S E. HARRISON STREET
PORTLAND, OREGON 97214
AS A MUTUAL PROTECTION TO CLIENTS, THE PUBLIC AND OURSELVES, ALL REPORTS
ARE SUBMITTED AS THE CONFIDENTIAL PROPERTY OF CLIENTS, AND AUTHORIZATION
FOR PUBLICATION OF STATEMENTS, CONCLUSIONS OR EXTRACTS FROM OR REGARDING
OUR REPORTS IS RESERVED PENDING OUR WRITTEN APPROVAL.

LABORATORY No.

FILE No.
REPORT
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Y yamuit®county

Oregon

LEGAL COUNSEL

MEMORANDUM OF UNDERSTANDING

TO: ALL INTERESTED PARTTES

SUBJECT: W. Heinzman, Conditional Use Permit to allow construction of a
concrete tile plant.

FROM: ROBERT S. WILLOUGHBY, Legal Counsel for Yamhill County

DATE: January 5, 1977

On January 3, 1977, Commissioner Ted Lopuszynski; Commissioner Colin Armstrong;
Commissioner John P. Macaulay; W. Heinzman, applicant; D. Paxton, applicant

and attorney at law; James F. Nimms, Engineer, City of Newberg; Dale E. Blanton,
Planner, City of Newberg; Dennis West, Engineer, Yamhill County; Craig Greenleaf,
Planning Director, Yamhill County; Greg Wolfe, Planner, Yamhill County; Robert

S. Willoughby, Legal Counsel, Yamhill County, met in Room 105 of the Yamhill
County Courthouse to discuss Condition No. 6 of the above mentioned con-
ditional use permit imposed by the Newberg City Council. (under "Access" heading)

The purpose of this Memorandum is to confirm in writing the substance of the
discussion at that meeting. The Board of Commissioners expressed two concerns
with regard to Mr. Heinzman's proposed use of Alice Way:

1. That the proposed use not tear up or destroy Alice Way and that the
road be constructed to the minimum standards necessary to carry the
vehicles and traffic to be generated by the proposed use.

2. That the proposed use not create a dust problem for Meads Park
Subdivision.

Concern No. 1 would be met by the applicant having the soils under Alice Way
tested by Pittsburgh Testing Laboratories to determine the California Bearing
Ratio (CBR) value of the soils and provide this information to the Yamhill
County Engineer. The Yamhill County Engineer will then use this value to
determine a minimum surfacing depth for Alice Way to handle the proposed use.

Mr. Paxton and Mr. Heinzman agreed to have the soils tested within a month if
possible and provide the information to the Yamhill County Engineer.

Concern No. 2 would be met to the satisfaction of the Commissioners if the
applicant would apply as needed an asphalt treated surface with the principal
purpose to reduce air pollution caused by dust.

Mr. Paxton and Mr. Heinzman agreed to apply such a surface as needed.

Courthouse ° McMinnville, Oregon 97128 ° Telephone 472-9371




Memorandum of Understanding
Page 2
January 5, 1977

The only unresolved issue at this point appears to be whether the applicant
and Mr. Paxton will agree to apply the minimum surfacing depth of gravel
recommended by the Yamhill County Engineer after he has examined the CBR
values. They have asked to wait until they are informed as to what this
minimum surfacing depth is before they commit themselves to answer.

The matter will, therefore, not be resolved until this decision is made by

the applicant. If any party has a different under ing of the meeting or
has any questions or concerns, please confpdct

o

[LLQT
Legal Counsel for Yamhill County

RSW: js

cc: Board of Commissioners, Yamhill County
W. Heinzman
D. Paxton
James F. Nims
Dale E. Blanton
Dennis West, Yamhill County Engineer
Craig Greenleaf, Yamhill County Planning Director
Greg Wolfe, Yamhill County Planner




YAMHIL®COUNTY
Oregon

COUNTY ENGINEER

Dennis R. West

January 3, 1977

Newberg Qiygy Council
Newberg C¥ty Hall
Newberg, /Oxegon 97132

Subject: Request for Conditional Use
Permit for W. Heinzman Property
near Newberg, Oregon

Gentlemen:

Mr., James Nims, Newberg City Engineer, and myself made an inspection of the
roads on the W. Heinzman property and through Meads Mobile-home Subdivision
to determine what the roadway design should be.

It is our opinion that the rvadway section through the subject property be
constructed to the normal 34 foot width between curbs as required by the
subdivision ordinance. This would allow for a possible future extension of
the road.

Before setting the surfacing depth requirement, we felt that the applicant
should have the soils tested by an experienced and qualified firin (such as
Pittsburgh Testing Laboratory, Northwest Testins Laboratories, etc.) to
determine the California Bearing Ratio value (CsR). Then, using this

value, a surfacing depth to adequately handle the anticipated use of this road
can be determined.

Also, according to a letter dated December 23, 1976 from Mr. Dale Blanton.
Newberg Ciiy Pla t. William Heinzmai, the applicant will be liavle

for damages to the existing road through Meads Mobile-home Subdivision caused
by the anticipated additional traffic loads. Therefore, if the applicant is
required to bear the cost of either oiling or paving the existing road through
the mobile-home subdivision and maintaining said road, he may be better advised
to provide the required depth of surfacing as determined by the soil bearing
tests before providing the dust free surface.

Sincerely yours,
1}fifi«w//éﬂ< J/E( ,
Dennis R. West

County Engineer

cc: W. Heinzman
Board of Commissioners
County Planning Dept.
James F. Nins, City Engineer
+Pale E. Blanton, City Planner

Courthouce U McMinnville, Oregon 97128 ° Telephone 472-9371




Subject:

MEMORANDUM

Heinzman Conditional Use Permit 1/3/77

The prerequisite conditions set by the Newberg City Council
have been met by the applicant. A landscape and drainage plan
have been approved by the planning and engineering departments.

Further conditions are to be met at future dates, and are
subject to review by the Planning and Engineering departments.

At this point in time, the planning department sees no
reason to hold up the applicant's building permit.

Attached is a copy of the conditions. Check marks (#/) in-
dicate compliance. Dates (12-30-76) indicate approval of plans.
Circled numbers (@)) indicate review at a later time.

Dale E. Blanton,
City Planner

Attachment



December 23, 1976

William Heinzman
Rt. 2, Box 158-C
Newberg, Oregon 97132

Re: Conditional Use Permit
Application

Dear Mr. Heinzman,

Please be advised that the City Council, upon completion
of an appeal hecaring, has approved your application for a
conditional use, with the following conditions:

Land Use and Building -
(W) Building permits should be limited to those shown on
the plot plan, until urban services are extended to the property.
No more than four employees shall engage in manufacturing
on this site, unless the County sanitarian approves the addit-
ional burden upon the drainfield. This provision will not apply
after urban services are extended to the area.

IL/R%ZM——“~»'3. The site shall be properly graded so as to ensure pro-
per drainage. A drainage plan shall be approved by the City
Engineer.

Off street parking shall be safe and dust free.
12— PO+ That all portions of the site be properly graded as they
are developed to ensure proper drainage and that all off-street
parking be hard surfaced or dust frcec.
g 6. That the building and structures cover no more than sixty-
five (65%) percent of the entire development site or of any of
the parcels contained therein.

7. That setback requirements of forty (40) feet be observed
on property abutting a rcsidential zone.

8. That no building or structure exceed twenty-five (25) feet
in height at the setback line when the property being developed abuts
a residential zone except that the maximum height of forty-five
(45) feet be allowed at five hundred (500) or more feet from the
nearest residential zone, and that proportionate heights be allowed
between the scetback line and [ive hundred (500) feet from the near-
est residential zone.




:L"(

i A

Access ‘l’
d; oad through Mead:s Trailer ParkWhall be adequate
to support the additional trafric Toad.

2, That the surface of the access road through Meads mobile-
home subdivision be replaced by the applicant if damaged.

6; The surface chall be dust free, and cither oiled or
paved.

@) The applicant shall not remonstrate against an L.I.D. in
this area.

é} That water lincs which lie under the roadway through the
mobile-home subdivision be replacced Ly the applicant 1f damaged.

@) That the road shall be adequate to support additional traffic
with the standards for the roadway to be enforced by the City
Engineer. (Should read '"County Engineer' rnot "City Engineer'--
Corcected by Colin Armstrong, 12-21-7¢)

Screening-

d) Screening shall be installed, «nd approved by city staff
within a nine-month time period. Screening should be in areas
ad jacent to residential uses, and on buildings which can be seen
from residential areas. The applicant may appeal to the Planning
Comnission to resolve any conflict which might arise in this area.

»2.5hrub heights and variety should be stipulated in advance
of permit approval.

Environmental Standards-

The applicant shall mecet or excecd all standards sct by
D.E.Q., or other agencies which might be involved in envirommental
protection.

Review for Compliance with conditions-

This Conditional Use Permit chall be reviewed by the city
staff one year from its issuance, to check for compliance with
the above conditions. 1If the applicant has not complied, the
permit shall be revoked, and the use shall be discontinued.

Sincerely,

I
I L ’»/{/-,A.,/,;d»,
o LU 1Galon T 5y
Dale K. Blanton,

City Planner

DEB/1la
Enc: Conditional Use Application
cc- Dave Paxton
Jim Nims
County Planning Department
County Engineer
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DEPARTMENT OF " Russell H. Fetrow, Jr., P.E.

ENVIRONMENTAL QUALITY  SaleocNorth Coast Region

796 Winter Street N.E.
Salem, Or 97310

1234 S.W. MORRISON STREET ® PORTLAND, ORE. 97205 ® Telephone (503) 229-5696
Salem 378-8240

ROBERT W. STRAUB
GOVERNOR

December 20, 1976

Mr. William B. Heinzman, Jr.
Rt. 2, Box 73AA
Newberg, OR 97132

RE: AQ-Valley Concrete Products
Newberg, Yamhill County
Salem-North Coast Region

Dear Mr. Heinzman:

As discussed during our December 14 inspection of your existing
plant, your new facilities proposed for Alice Way are considered an
insignificant source of emissions, and will not require an Air Con-
taminant Discharge Permit.

You should not have any water quality problems either, since
your water usage is mostly in the concrete mixer on a "batch" feed
basis. In addition, equipment cleanup is essentially a dry process.

Our staff also reviewed your septic tank disposal site on Dec-
ember 17, and confirmed that your proposed system should satisfactor-
ily handle one sink and one toilet. We understand that no process
or cleanup water will be disposed by this system.

There is concern about the potential noise associated with your
new plant. We understand that all vibratory and mixing equipment
will be enclosed within the building. To minimize noise outside
the building you should build the wall (especially to the north and
west) with materials having high density and mass (e.g. concrete
block, etc.). The hydraulic pump should also be located below floor
level if possible. Additional measures may be necessary if viola-
tions of the Department's noise regulations (copy attached) are
encountered after you start processing.

The attached Notice of Construction form must be completed and




Mr. William B. Heinzman, Jr.
December 20, 1976
Page: 2

returned to us as soon as possible. A written approval to construct
the plant is required, but cannot be issued until the form is received.

Your cooperative attention to these matters will be appreciated.

Please call Harry Demaray at 378-8240, Salem, if you have any ques-
tions. '

Sincerely,

WILLIAM H. YOUNG

Director
C (sro—

Stephen C. Downs, P.E.
Regional Engineer

SCD/taa/021

Attachments (2)

1. OAR 340-35-005 thru 35-100 (Noise Control Regulations)
2. Notice of Construction Form

cc: Air Quality Division w/o att
Noise Control Division w/o att
City of Newberg, w/o att
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NOTICE OF A PUBLIC HEARING -

NOTICE IS HEREBY GIVEN that the
City Council of the City of Newberg,
Oregon will hold a Public Hearing on

- December 20, 1976 beginning at 7:30 p.m.
_in the  Council Chambers, City Hall,
f Newbeu Oregon to consider the following
~ matter: .
CON‘DITIONAL USE PERMIT

. APPEAL

f Applicant: William Heinzmam
| Property Location: At the South end of
Alice Way on tax lot No. 3217-1200.
Proposed Use: Tile and pier block
manufactynng plant.
Zone: M-I, nght Industrial
Comprehe ive Plan: Industrial
Any person wishing to speak for or
against the above propsoal may do so in
person or by Attorney at the public hear-
ing. Also written objections may be filed at
City Hall, Newberg, Oregon.
M.C. Gilbert
City Administrator
‘Publish: ;
December 9, 1976 and December 16,
1976.

AFFIDAVIT OF PUBLICATION

STATE OF OREGON, COUNTY OF YAMHILL—ss.

T Pauline Field

being first duly sworn, depose and say that I am
the publisher of the Newberg Graphic, a newspaper
of general circulation, as defined by Secs. 1-509,
1-5-10, Oregon Code; printed and published at
Newberg in the aforesaid county and state; that the

Notice of Public Hearing

a printed copy of which is hereto annexed, was
published in the entire issue of said newspaper

Two

for successive and consecutive

weeks in the following issues:

December 9, 16, 1976

R

Office Mgrrmxmxmxx

‘C>52/// A— 1'

Subscribed and sworn to before me this

16 . dsy or. December, 1976
| s - .
B I IO e D) R P8,

{/

/ Notary Pui:lic for Oregon.

(My Commission expires / ) )
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414 EAST FIRST STREET TELEPHONE 538 942 NEWBERG, OREGO

December 28, 1976

Leonard A. Rydell, P.E.
Consulting Civil Engineer
711 North Deskins #4
Newberg, Oregon 97132

Attn: Mr. Leonard A. Rydell, P.E,

Re: W. Heinzman Property

Dear Mr. Rydell:

Attached herewith you will find a letter dated December
23, 1976 addressed to William Heinzman, Rt. 2, Box 158-C, Newberg
Oregon relating the conditions of the Conditional Use Permit
application for Mr. Heinzman's property.

Please be advised that several assumptions that you have
made are not valid. Of the three basic assumptions which you
have made concerning the development of the storm drainage for
this property, two of the three are invalid. Number 1, and
number 3.

We are enclosing a copy of Mr. Blanton's letter which
was sent to Mr. Heinzman and Mr. Paxton concerning this matter
for your review and compliance thereto.

We have requested the County Engineer provide you with the
necessary documentation for the improvement of Alice Way outside of
the city limits at the earliest possible date.

If T may be of further assistance, please do not hesitate
to contact me.

Sincerely,

James F. Nims,
City Engineer
JFN/la
Enc.




CITY OF i WBERG. A i

December 28, 1976

Leonard A. Rydell, P.E.
Consulting Civil Engineer
711 North Deskins #4
Newberg, Oregon 97132

Attn: Mr. Leonard A. Rydell, P.E.

Re: W. Heinzman Property

Dear Mr. Rydell:

Attached herewith you will find a letter dated December
23, 1976 addressed to William Heinzman, Rt. 2, Box 158-C, Newberg
Oregon relating the conditions of the Conditional Use Permit
application for Mr. Heinzman's property.

Please be advised that several assumptions that you have
made are not valid. Of the three basic assumptions which you
have made concerning the development of the storm drainage for
this property, two of the three are invalid. Number 1, and
number 3.

We are enclosing a copy of Mr. Blanton's letter which
was sent to Mr. Heinzman and Mr. Paxtor concerning this matter
for your review and compliance thereto.

We have requested the County Engineer provide you with the
necessary documentation for the improvement of Alice Way outside of
the city limits at the earliest possible date.

If I may be of further assistance, please do not hesitate
to contact me.

Sincerely,

¢ ~— //'\\\\\\'
James F. Nims,)
City Fngineer
JFN/1la e :
Enc.




December 23, 1976

William Heinzman
Rt. 2, Box 158-C
Newberg, Oregon 97132

Re: Conditional Use Permit

application

Dear Mr. Heinzman,
Plcase be advised that the City Council, upon completion
of an appeal hearing, has approved your application for a

conditional use, with the following conditions:

Land Use ond Building -

1. Building permits should be limited to those shown on
the plot plan, until urban services arv extended to the property.

2. No more than four employees shall engage in manufacturing
on this site, unless the County sanitarian approves the addit-
ional burden upon the drainficld. This provision will not apply
after urban services are extended to the area.

3. The site shall be properly graded so as to ensure pro-
per drainage. A drainage plan shall be approved by the City
Engincer.

4. Off street parking shall be safc and dust free.

5. That all portions of the site be properly graded as they
are developed to emsure proper drainaspe and that all off-street
parking be hard surfaced or dust free.

6. That the building and structures cover nc more than sixty-
five (65%) percent of the entire development site or of any of
the parcels contuined therein.

7. 7That setback requircments of forty (40) fect be observed
on property abutting a residential zone.

8. That no building or structure exnceed twenty-five (25) feet
in height at the setback line when the property being developed abuts
a residential zone except that the maximum height of forty-five
(45) feet be allowed at five hundred {500) or more feet from the
nearest residential zone, and that proportionate heights be allowed
between the sctback line and five hundred (500) feet from the near -
est residential zoune.




Access
1. 'l.l'o:.ul through Meads Trofler pa sha''l be adequate
to support the additional tralric load,

2. That the surface of the access road through Mecads mobile-
home subdivision be replaced by the wplicant it danaged.

3. The surface shall be duat frec, and etther olled or
paved.

4. The applicant shall nor remonstrate against an L.I.D. in
this area.

5. That water lines which lie uader the roadway through the
mobil)e-home gubldivision be replaced by the applicant 1f damagca .

€. That rhe road shall bc adequate to support additional traffic
with the standards for the roadway to be enforced by the City
Eungineer. (Should read "County tngincec” rot "City Engineer'--
Corrected by Colin Armstrong, 12-21-70)

Screening-

l. Screening shall be installed, and approved by city staff
within a nine-month ctime period. Screening should be in areas
ad jacent to residential uses., and on buildings which can be scen
from residential areas. The avplicant may appeal to the Planning
Commission to resolve any conflict which might arise in this area.

2.Shrub heights and variety slwuld be stipulated ia advanc.
of permit approval.

Environmentai Stoncards-

1. The appricant shall mect or exceed all standards set by
D.E.Q., or otver agencies which migtt be involved in envirommental
protection,

Review for Compliance with conditions-

l. This Conditional Use Permi. shall be reviewed by the citv
stalf one ycar from its issuance, to check for complionce with
the above conditions. If the spplicant has vot complied, the
permit shall be revoked, and the use shall be disconatinued.

Sincerely,

A / wphon -

7 /
» ) |
2 i 2
0 ol e o L0 A
Dale II. Blanton,

City Plunner

)y

/
\

DEB/1la
Enc: Conditional Use Application
cc- Dave laxton
Jim Nims
County Planning Department
County Engineer




CITY OF NEN&QlC File Hoo -

APPLICATION FOR COIIDITIONAL USE COIMITIONAYL USE
Conditional Use No, Action: By Planning Coamission
Lecolved (Date) i L( A P P R 0 v E B
Y3 //.1\\ BY: J;( LS Cl Qi by t C ¥ CL. ’t'/
Fec: ') oC s 1F JEs=r ke City Planner(Ldefs L/s/;”/(ru \

1 7€ i - l)/:‘?/'7(" {
DATE OF PUBLIC EARING /- {76 ¢ - Date £ T,
— Conditions: See Atfacheed L el e

Petitloner: Do not write above this line,

THY UNDERGIGNED PETITIONFR(C) William B. Henizman Jr., Rt. 2 Box 73AA, Newberc

Hame Address Oregon
is (ara) the (check onc) X Owmer Purchascr, Agent of petitioner (Lf anpli-
cable) attach written evidence of authority,

David R. Paxton 817 B, Pirst 8t., Newberg, Oregon 538-9433
(Nemc and Address) (Phone)

LOCATICH OF PROPERTY FOR WHICI CONDITIOMAL USE IS SOUG'T:
M-1
(Zonr) (LOT) (BLOCR) (PIAT)

3217-1200 i 3-S 2-W
(T&X LOT) (DIL) (CECTIO0U) (THISIP) (RAUGE )

at the end of Alice way on_the sidc of the

(BUILDING L1UMBER) (CTREET) (DIRECTION)
street: betwecn LStrece and _ Gtreet,

—————— e

rriogrfaﬂ‘\if*‘m SI005:  Wideh 454/348 popen 248 ., Total eq, ft, area

Petitioncr requests a conditional usze of the abovc-described propecty as follows:
Reguest is for hearing pursuant to Ord. 1780 to decermine if tile and
Rier block manafacturing is theé Same or similar in IREENSIFy OF GIE &s
are enumerated uses under M/L Tdoneé and thererors Al IOWabI& TR /L %28We as
as ghown on tho attachcd plot plan. (Plot plan must show site dimensiony. m i
ouildiu‘,n, ptopoavd buildings, toooxra 3hy, m:hor improvemonts or natural fe.atuns’)
AL;f JTLL' A e LY R T i o Leacl i o L5

i A .
i ST

-

llse above spacc to state cxactly what is intended to be done on or with the pruperty
vhich would constitute a conditional use of the property under the zoning orvdinancc,

Usc the following apco fur civcnmmstances yoatninu(f tn this reque

List enclosurc; I rrjr i D i .LQ&Q N
l. Affidavit of Appli @ . \/}\ ‘{gnature of pu‘it er ,,\f.) agent
2. Photographs - § ! )

(ITY OF "\{‘Ni-gRG ()RE
OFFICE OF RICORDER




December 23, 1976

William Heinzman
Rt. 2, Box 158-C
Newberg, Oregon 97132

Re: Conditional Use Permit
Application

Dear Mr., Heinzman,

Please be advised that the City Council, upon completion
of an appeal hearing, has approved your application for a
conditional use, with the following conditions:

Land Use and Building -

1. Building permits should be limited to those shown on
the plot plan, until urban services are extended to the property.

2. No more than four employees shall engage in manufacturing
on this site, unless the County sanitarian approves the addit-
ional burden upon the drainfield. This provision will not apply
after urban services are extended to the area.

3. The site shall be properly graded so as to ensure pro-
per drainage. A drainage plan shall be approved by the City
Engineer.

4. Off street parking shall be safe and dust free.

5. That all portions of the site be properly graded as they
are developed to ensure proper drainage and that all off-street
parking be hard surfaced or dust free.

6. That the building and structures cover no more than sixty-
five (65%) percent of the entire development site or of any of
the parcels contained therein.

7. That setback requirements of forty (40) feet be observed
on property abutting a residential zone.

8. That no building or structure exceed twenty-five (25) feet
in height at the setback line when the property being developed abuts
a residential zone except that the maximum height of forty-five
(45) feet be allowed at five hundred (500) or more feet from the
nearest residential zone, and that proportionate heights be allowed
between the setback line and five hundred (500) feet from the near-
est residential zone.




Access !
1. Theé®Zoad through Meads Trailer Park shall be adequate
to support the additiomal traffic load.

2. That the surface of the access road through Meads mobile-
home subdivision be replaced by the applicant if damaged.

3. The surface chall be dust free, and either oiled or

paved.
\ 4. The applicant shall not remonstrate against an L.I.D. in
this area.

5. That water lines which lie under the roadway through the
mobile-home subdivision be replaced by the applicant if damaged.

6. That the road shall be adequate to support additional traffic
with the standards for the roadway to be enforced by the City
Engineer. (Should read '"County Engineer'| not "City Engineer'--
Corrected by Colin Armstrong, 12-21-76)

Screening-

1. Screening shall be installed, and approved by city staff
within a nine-month time period. Screening should be in areas
adjacent to residential uses, and on buildings which can be seen
from residential areas. The applicant may appeal to the Planning
Commission to resolve any conflict which might arise in this area.

2.8hrub heights and variety should be stipulated in advance
of permit approval.

Envirommental Standards-

1. The applicant shall meet or exceed all standards set by
D.E.Q., or other agencies which might be involved in envirommental
protection.

Review for Compliance with conditions-

1. This Conditional Use Permit shall be reviewed by the city
staff one year from its issuance, to check for compliance with
the above conditions. If the applicant has not complied, the
permit shall be revoked, and the use shall be discontinued.

Sincerely,

4 ...
By A / >
\"’L ’8—' 44;0% ~
Dale E. Blanton,
City Planner

DEB/la
Enc:; Conditional Use Application
cc~- Dave Paxton
Jim Nims
County Planning Department
County Engineer




CITY OF NEWBERG Pile No.
AFPLICATION FOR CONDITIONAL USE COMDITIONAL USE
Conditional Use No, Action: By Planning Commission

Racei@d F)Date) s A P P R 0 v E n |

3 _,-»-""';ﬂ_ > i > } R ~ .
e a— BY ‘Jgudmtr] Cm.am (VAN 2 (/,, f‘/ /L’tu'ltl /

; Gy ) ) F ~ PR y
Fea: da Of oL o W e % City Planner L2/ {/")Ié’/["” *
Hiie]7€ pcC . {
: 2/23
DATZ OF PUBLIC :EARING_3lofzg (o Date /2/23/7¢ i
” Conditions: Sce Attyched [ elter

e

Petitioner; Do not write above this line,

THE UNDERSIGNED PETITIOWER(S) William B. Henizman Jr., Rt. 2 Box 73AA, Newberg

Name Address Uregon
is (are) the (check ome) X  Ouner Purchascr, Agent of petitiomer (if appli-
cable) attach written evidence of authority,

David R. Paxton 817 E. First Sst., Newberg, Oregon 538-9433
(Hame and Address) (Phone)

LOCATION OF PROPERTY FOR WHIC! CONDITIONAL USE IS DOUG:T:

M-1

(ZOuE) (LoT) (BLOCK) (PIAT)

3217-1200 * a7 3-8 2-W
{TAX. 1.0T) (DLC) (CECTION) (TOWRS'IP) (RALIGE)
at the end of Alice Way on the side of the
(BUYLDING JUMBER) (STREET) (DIRECTIOW)
street between Street and Street,
PROPERTY DIMENSIONS: Width 464/348  po.., 448 , Total sq, ft, area
191,644 I ESRE——

Petitioner requests a conditional use of the above-described property as follows:
Request is for hearing pursuant to Ord. 1780 to determine if tile and

Rier block menafacturing is the sSame or SimiTAr IR IRTENSIty OF use &s

are enumerated uses uncer M/L zone and thererors ATl TOwWE n e as |
as shown on the attached plot plen, (Plot plan must show site dimens iohY, | huoing
buildings, proposed byildings, topography, other improvements or natural featuxes,)
"; ek fodn WL PP ;‘- fosgec .'LT":‘) SR * A L, PP '4,; Chsne (o (1 (f P
L v /?t

Use above spacc to state exactly what is intended to be done on or with the property

which would constitute a conditional use of the property under the zoning ordinance,
Uae the fol]_owing apeo for clvcumstancoa portainiyg ta this

List enclosure; NEG 1}7\“"‘ ¥
1. Affidavit of Applirmtﬁa‘\:ﬁ’mzl /
2. Photographs - 3 i

(3.0 A A

CITY OF NEWBIRG, ORE,
OFFICE OF RECORDER




BOARD OF COMMISSIONERS
December 20, 1976

Newberg City Council

Newberg City Hall

Newberg, OR 97132

Dear Mr. Nulsen:

We, at Yamhill County, have reviewed Mr. Heinzmann's request for a conditional
use permit in a Ml light industrial zone to allow construction of a concrete
tile plant. As a part of that review we would recommend that the conditions

listed below be adopted by the City Council.

Building and Land-use.

a) That the building and structures cover no more than sixty-five (65%)
percent of the entire development site or of any of the parcels con-
tained therein.

b) That setback requirements of forty (40) feet be observed on property
abutting a residential zone.

c) That no building or structure exceed twenty-five (25) feet in height at
the setback line when the property being developed abuts a residential
zone except that the maximum height of forty-five (45) feet be allowed
at five hundred (500) or more feet from the nearest residential zone, and
that proportionate heights be allowed between the setback line and five
hundred (500) feet from the nearest residential zone.

d) That all portions of the site be properly graded as they are developed
to ensure proper drainage and that all off-street parking be hard
surfaced or dust free.

Access

a) That the surface of the access road through Meads mobile-home subdivision
be of a dust free surface.

b) That water lines which lie under the roadway through the mobile-home sub-
division be replaced by the applicant if damaged.

c) That the road shall be adequate to support additional traffic with the
standards for the roadway to be enforced by the City Engineer.

Courthouse ° McMinnville, Oregon 97128 L Telephone 472-9371
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Newberg City Council -2- December 20, 1976

Screening

a) Shrub heights and variety should be stipulated in advance of permit
approval.

It is our opinion that these conditions should be attached to the approval of
this use. We would further recommend that there be provision for a one year
review, and if the applicant has not complied with the conditions as agreed
that the permit be revoked.

Respectfully submitted,

//I /_" / /,(//‘ ‘ %
M e /Z/z’éd;z(ﬂﬂ !
airman

Colin Armstrong,
Board of Commissioners

CA-CG:vs
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IN THE CIRCUIT COURT OF THE STATE OF OREGON
FOR THE COUNTY OF YAMHILL

EAST COUNTY HOMEOWNERS'
ASSOCIATION, et al,

No. 33490

Petitioners,

BRIEF OF RESPONDENT CITY OF NEWBERG

)

)

)

)

)

VS, )
)

CITY OF NEWBERG, et al, )
)

)

Respondents,

At the time of the court hearing in this matter on January 20, 1978, pe-
titioners based their argument upon their "Second Memorandum of Law", received
by us on December 10, 1977. By arrangements made between court and counsel, it
was understood, at the close of the hearing, that respondents would file their
memorandum of law, responding to the written and oral arguments of petitioners,
after which petitioners would have an opportunity for a reply memorandum.

In response to the writ of review, and the amendment thereof, the City has
filed returns, accompanied by record of proceedings in detail, with all of the
documentation now before the court for its review.

1. Questions Presented:

The questions before the court, raised by petitioners, involve the
validity of the conditional use permit granted to respondent Heinzman, which is
basic, and subordinate thereto, the validity of Ordinance No. 1776, changing the
zoning classification of the Heinzman property from residential (R-1l) to light
industrial (M-1), and of Ordinance No. 1780, adding certain conditional uses to
the limited industrial (M-L) zone, and by reference to light industrial (M-1)
zone, Petitioners, in their brief, have understandably confused the two desig-

nated types of industrial zone, and the sequence of changes therein must be kept

Page 1 - Brief of Respondent

City of Newberg
" GEORGE H.LAYMAN
ATTORNEY AT LAW
113 N. WASHINGTON STREET
NEWBERG, OREGON 97132
TELEPHONE 538-2166
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1 in mind. Also, on page 2, they assert that there was no published notice prior
2 to the city council meeting on August 4, 1975, but any such objection was re-

3 moved from the pleadings by striking allegations thereof from paragraphs XIX

4 and XX of the amended petition for writ of review, submitted with the motion

5 for leave to file the same.

‘6 The thrust of petitioner's oral argument was the validity of the conditional
7 use permit itself, and only incidental reference was made to the questions raised
8 regarding the adoption of Ordinances 1776 and 1780, although those points are
9 covered in petitioner's brief, and a response will be made thereto later in our

10 brief.

11 2. Conditional Use Permit:

12 The brief of petitioners, beginning on page 3, sets forth their main
13 points in support of their contention that the conditional use permit is invalid,
14 and these points will be discussed in sequence:

15 a. No notice mailed to petitioners:

16 The return to the original writ of review, exhibit 7, shows
17 notice of hearing was mailed to certain property owners on
18 November 9, 1976, in advance of the planning commission hearing
19 on November 16, 1976. It is true that said list of property

20 owners does not include petitioners herein. However, the

21 minutes of the planning commission hearing, exhibit.6, show

22 that petitioners John Stuart, Gary Rasche, and Larry Hartman

23 were present in person, and the appeal to the city council,

24 exhibit 9, was signed by petitioners John and Sharon Stuart,

25 M. J., Shirley, and Louise McDermott, and Gary and Susan

26 Rasche. Also, petitioners John and Sharon Stuart, M. J.,

Page 2- Brief of Respondent
City of Newberg

GEORGE H.LAYMAN
ATTORNEY AT LAW
115 N. WASHINGTON STREET
NEWBERG, OREGON 97132
TELEPHONE B338-2166
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Shirley, and Louise McDermott, Susan Rasche, Larry and
Ivalou Hartman signed written remonstrance ,exhibit 13.

Thus, most of petitioners were on record as having full
notice of all proceedings. At the judicial hearing, the
court indicated that it was satisfied that personal notice
of and participation in the proceedings would, in effect,
cure defect, if any, in the notice, and the court indicated
that it would not consider exhibits A, B, and C, attached to
petitioner's brief, nor did it desire testimony by City
officials as to the names to whom notices were mailed. In
examining this lengthy record for the purpose of this brief,

we note that exhibit 7, containing record of notices mailed

prior to the conditional use hearing by the planning commission,

was inadvertently attached to notice of public hearing before
the council on December 20; but petitioners have not raised

any question on that point, and do not dispute that notice of

the planning commission hearing was mailed to the property owners

listed in exhibit 7. However, a copy of the actual notice
mailed on November 9, 1976, is enclosed herewith, and it would
be appreciated if it could be attached to the exhibits as No.
7=Ae

On page 6 of their brief, petitioners cite West, 18 Or

App 212, in support of their apparent contention that even
though petitioners were present and fully informed, the pro-
ceeding would be invalid if they had not received or been sent

the proper prior notice. Such a conclusion can only come from

Page 3 - Brief of Respondent

City of Newberg

GEORGE H.LAYMAN
ATTORNEY AT LAW
115 N. WASHINGTON STREET
NEWBERG, OREGON 97132
TELEPHONE 538-2166
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the concurring opinion, not the opinion of the court itself,

Alleged Bias of Planning Commission Members:

This point is discussed on pages 4 and 10 of petitioners'
brief, but not mentioned in oral argument, Factually, it
is supported only by an affidavit of Charles Heckman, which
would be evidence outside the record, and we do not feel the
point has sufficient validity to require detailed response.

Sufficiency of Findings:

In the oral argument, petitioners emphasized this point, but
it is our position that it is not well taken.

On page 8 of their brief, petitioners quote the specific
finding of the planning commission, exhibit 6, and a further
statement in council minutes, on appeal, exhibit 10. The only
question before the planning commission, and on appeal to the
city council, was whether or not the proposed use was more or
less "“intense" than other permitted uses, and it is difficult to
conceive of any requirement, either in semantics or in law, to
recite anything other than the ultimate fact whether such pro-
posed use is or is not of such intensity. There certainly is
no requirement that evidence be detailed, and it is not con-
trolling in deciding whether there is sufficient record to
support a conditional use permit to argue by analogy from cases
on zone changes, under Fasano where, of course, findings need
be made on several factors, including public need.

It is submitted that the specific finding of the planning

commission, sustained on appeal by the city council, is not

Page 4 - Brief of Respondent

City of Newberg

GEORGE H.LAYMAN
ATTORNEY AT LAW
118 N. WASHINGTON STREET
NEWBERG, OREGON 97132
TELEPHONE 538-2166
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d.

just conclusionary, but that it is the practical statement
of the ultimate fact, that is, degree of intensity, in pass-

ing upon a condition only. Even in South of Sunnyside v,

Commissioners, 280 Or. 3,21, the Supreme Court said:

"No particular form is required, and no
magic words need be employed."

Alleged Lack of Substantial Evidence:

As indicated under point c., we contend there is a sufficient
"finding" in this conditional use case, with the issue being
strictly limited to conformance to a condition, but beginning
on page 11, petitioners assert that there was not substantial
evidence before the planning commission to support that find-
ing. There was testimony before the planning commission, and
the minutes of the meeting, exhibit 6, show many persons present,
and considerable discussion, as well as staff report and other
ducuments. It is also to be noted that the petitioners who
were present at the hearing gave as their conclusion that the
proposed use is not the same or less in intensity than other
uses, but petitioners themselves did not offer ahy evidence

to support their contention. It is, therefore, submitted that
the planning commission, with the staff report, and oral and
written statements made at the hearing, had sufficient evi-
dence in every practical sense, to justify the finding of
ultimate fact. It is also to be remembered that in a lay
administrative hearing of this kind, it is not reasonable to

expect the same particularity and the same documentation as

Page 5 - Brief of Respondent

City of Newberg

GEORGE H.LAYMAN
ATTORNEY AT LAW
115 N. WASHINGTON STREET
NEWBERG, OREGON 97132
TELEPHONE 538-2166




1 would be found in a judicial hearing on the same topic.

2 e, Failure to Establish Public Need:

3 This point is discussed in some detail by petitioners

4 beginning on page 13 of their brief., We submit that re-

5 quirements for showing public need in zone changes is com-
6 pletely different, both legally and factually, from merely
7 determining whether a specific condition has been met; and
8 we are unaware of any statutory or judicial requirement that
9 "public need" is a prerequisite for an administrative de-

10 cision on a conditional use, standing by itself.

11 Petitioners also refer several times to proposals for
12 "heavy industry", but such references are totally irrelevant,
13 as nothing proposed in the conditional use application, or
14 granted by the permit, has any reference whatever to "heavy
15 industry".

16 f. Spot Zoning:

17 In the oral argument, petitioners did not emphasize this

18 point; but in any event, whatever might be said for a change
19 of zone itself, this argument would have no poséible appli-
20 cation to the granting of a conditional use permit, under an
21 underlying ordinance legislative in character.

22 3. Validity of Underlying Ordinances:

23 Beginning on page 16 of petitioner's brief, there is a contention

24 that both Ordinance No. 1776, changing the zone of the Heinzman property from R-1
95 to M-1l, and Ordinance No. 1780, permitting conditional uses in a M-L zone, are

96 void. Petitioners conclude that since the property was not 'validly zoned for
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industrial use', and with no '"valid ordinance permitting conditional uses in any
industrial zone", the permit for conditional use cannot stand.

At the outset, and as stated at the oral argument, respondent City of Newberg
takes the position, argued at the time of the motion to amend the writ of review,
that the validity of the ordinances is a separate question, and not properly in-
volved in this case. We realize that the court allowed the amendment, and now has
all of the issues before it, but we hope that by making a continuing objection,

the court will be willing to reexamine this point in making its final decision.

O 00 N OO vt H» W N

Hence, in discussing the point of petitioners that these ordinances are invalid,

10 the City of Newberg makes the following arguments:

11 a, That the validity of the ordinances should not, from the

12 standpoint of procedure, be a part of this case. The original
13 writ related only to the granting of a conditional use permit,
14 and by the amended writ, petitioners sought to expand the

15 issues before the court, after the time had expired for filing
16 writ of review, to the validity of the two ordinances, adopted
17 at a prior time, Thus, it appears to the City of Newberg that
18 petitioners are trying to do indirectly what they could not do
19 directly, and that instead of merely amending the alleged

20 grounds for writ of review, by a re-statement or amplification,
21 they are, in actual fact, raising new grounds; and that the

22 situation is somewhat analagous to attempting to amend a com-
23 plaint, after expiration of the statute of limitations, to in-
24 clude items not theretofore a part of the case. This aunalogy
25 is also found in Meury v. Jarrell, 16 Or App 239, 2iS.

26 b. On the merits, the two ordinances were validly adopted.
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City of Newberg

GEORGE H.LAYMAN
ATTORNEY AT LAW
115 N. WASHINGTON STREET
NEWBERG, OREGON 97132
TELEPHONE 538-2166




' . ‘

1 So far as Ordinance 1776 is concerned, changing the zone,

2 petitioners contend (page 17) that prior to the hearing

3 of the planning commission on June 17, 1977 (should be

4 1975), there was no public notice of re-zoning hearing other
5 than that of January 9, 1975, with no notice appearing in

6 the newspaper during two weeks prior to the meeting of

7 June 17. The matter was first considered by the planning

8 commission on January 21, 1975, and exhibit 3 to the re-

9 turn to the amended writ, contains a notice of public

10 hearing, with certificate of mailing to a list of certain

11 property owners, and exhibit 4 is affidavit of newspaper

12 publication of such notice, on January 9, 1975. While the
13 planning commission did not act on this proposed zone change
14 until June 17, 1975, exhibits 5 and 5-A are excerpts from

15 planning commission meetings showing that this matter was

16 continued from time to time until the meeting on June 17,

17 1975. The legal requirements for notice clearly apply to

18 the time scheduledfor hearing, and petitioners do not cite
19 any authority for the untenable proposition that each con-
20 tinuation of the hearing would require a separate published
21 notice. We consider this objection by petitioners to be

22 without merit.

23 In the second paragraph on page 17, petitioners contend
24 that a notice was not given as prescribed by law before the
25 meeting of the city council on August 4, 1975, when Ordinance
26 1780 was passed, and state that no notice was published.
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First, as pointed out above, it must be noted that pe-
titioners, in their amended petition for writ of review,
withdrew allegations concerning lack of notice, or de-
ficiencies in notice, before meetings of the city council,
and this question is not at this time an issue in the case.
In any event, it should be pointed out that Ordinance 1780,
not relating to particular property, but appljing to all
property in an M-L zone, is legislative in nature, rather
than quasi-judicial. Hence, under all of the land use
planning law, such an ordinance is presumed to be valid,
procedurally and otherwise, and the only question would be
whether it was adopted arbitrarily or capriciously, which
is not alleged by petitioners.
4, Conclusion:
The City of Newberg, while not exactly an adverse party in the

usual sense, and with this dispute being largely between petitioners, on the

one hand, and respondents Jr. & Jr. Inc. and Heinzman, on the other hand, never-

theless is an active participant in this litigation, and is interested in estab-

lishing the validity of its administrative procedures. The City submits that

while everything which has been done by the planning commission and the council
may not be perfect, when examined at the judicial level with benefit of hind-

sight, nevertheless all of the proceedings were fair, with full hearings, par-

ticipated in by interested parties, and that they meet the standards of due

process. llence, we urge that the actions of the Planning Commission and City
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1 Council be sustained.

2
3
4
5
6
7
8
9

10
11
12
13
14
15
16
17
18
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20
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22
23
24
25
26

Respectfully submitted,

GEORGE H. LAYMAN

TERRANCE D. MAHR

Attorneys for Respondents other

than Jr.
Heinzman
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NOTIGE OF A PUBLIC HEARING
- = Bequest for a Conditional Use -

NOTICE IS HEREBY GIVEN that a public hearing will be held before
the Planning Commission of the City of Newberg, Oregon, on Tuesday,
November 16, at the hour of 7:30 P.M, in the City Hall, second
floor, Newberg, Oregon, on the application of William Heinzman for
8 Conditional Use Permit to permit the manufacture of concrete pipe
on his property described as Yamhill County tax lot 3217 - 1200.

'ZOQQd Light Industrial.

Any'pérson wishing to speak for or against the proposed Conditional
Use Permit may do so in person or by attorney at the Public Hearing.
Also, written objections may be filed with the City Recorder, City

Hall, Newberg, Oregon.

M. C. GILBERT
City Administrator
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Russell H. Fetrow, Jr., P.E.

DEPARTMENT OF ,
ENVIRONMENTAL QUALITY  sileon-North Coast Region

796 Winter Street N.E.
Salem, Or 97310

1234 S.W. MORRISON STREET ® PORTLAND, ORE. 97205 ® Telephone (503) 229-5696
Salem 378-8240

ROBERT W. STRAUB
GOVERNOR

December 20, 1976

Mr. William B. Heinzman, Jr.
Rt. 2, Box 73AA
Newberg, OR 97132

RE: AQ-Valley Concrete Products
Newberg, Yamhill County
Salem-North Coast Region

Dear Mr. Heinzman:

As discussed during our December 14 inspection of your existing
plant, your new facilities proposed for Alice Way are considered an
insignificant source of emissions, and will not require an Air Con-
taminant Discharge Permit.

You should not have any water quality problems either, since
your water usage is mostly in the concrete mixer on a '"batch" feed
basis. In addition, equipment cleanup is essentially a dry process.

Our staff also reviewed your septic tank disposal site on Dec-
ember 17, and confirmed that your proposed system should satisfactor-
ily handle one sink and one toilet. We understand that no process
or cleanup water will be disposed by this system.

There is concern about the potential noise associated with your
new plant. We understand that all vibratory and mixing equipment
will be enclosed within the building. To minimize noise outside
the building you should build the wall (especially to the north and
west) with materials having high density and mass (e.g. concrete
block, etc.). The hydraulic pump should also be located below floor
level if possible. Additional measures may be necessary if viola~
tions of the Department's noise regulations (copy attached) are
encountered after you start processing.

The attached Notice of Construction form must be completed and




Mr.

William B. einzman, Jr.

December 20, 1976
Page 2

returned to us as soon as possible. A written approval to construct

the plant is required, but c

Your cooperative attention to these matters will be appreciated.
.Please call Harry Demaray at 378-8240, Salem, if you have any ques-

tions.

Sincerely,

WILLIAM H. YOUNG

Director
Z (loro—

Stephen C. Downs, P.E.
Regional Engineer

SCD/taa/021

Attachments (2)

cC:

1. OAR 340-35-005 thru 35-100 (Noise Control Regulations)
2. Notice of Construction Form

Air Quality Division w/o att
Noise Control Division w/o att
City of Newberg, w/o att

annot be issued until the form is received.




DEPARTMENT OF
ENVIRONMENTAL QUA”TY Russell H. Fetrow, Jr., P.E.

Manager

Salem-North Coast Region
796 Winter Street N.L.
Salem, Or 97310

1234 S.W. MORRISON STREET ® PORTLAND, ORE. 97205 ® Telephone (503) 229-tr0¢
Salem 378-£8240

December 20, 1976

Mr. William B. Heinzman, Jr.
Rt. 2, Box 73AN
Newberg, OR 97132

RE: AQ-Valley Concrete Products
Newberg, Yamhill County
Salemn-North Coast Region

Dear Mr. Heinzman:

As ciscussed during our Decerter 14 inspection of your existing

plant, your nevw facilities proposec for Alice Way are considered an
insignificant source of emissions, and will not require an Air Con-
taninant Discharge Permit.

You should not have any water quality problems either, since
your water usage is mostly in the concrete mixer on a "batch" feed
basis In addition, equipment cleanup is essentially a dry process.

Our staff also reviewed your septic tank disposal site on Dec-
ember 17, and confirmed that your proposed system should satisfactor-
ily handle one sink and one toilet. We understand that no process
or cleanup water will be disposed by this system.

There is concern about the potential noise associated with your
new plant. We understand that all vibratory and mixing equipment
will be enclosed within the building. To minimize noise outside
the building you should build the wall (especially to the north and
west) with materials having high density and mass (e.g. concrete
block, etc.). The hydraulic pump should also be located belcw floor
level if possible. Additional measures may be necessary if viola-
tions of the Department's noise regulations (copy attached) are
encountered after you start processing. '

The attached Notice of Construction form must be completed and

.........
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Mr. William B. Heinzman, Jr.
December 20, 1976
Page 2

returned to us as soon as possible. A written approval to construct
the plant is required, but cannot be jssued until the form is received.

Your cooperative attention to these matters will be appreciated.
Please call Harry Demaray at 378-8240, Salem, if you have any ques-
tions.

Sincerely,

WILLIAM H. YOUNG
Director

Stephen C. Downs, P.E.
Regional Engineer

SCDh/taa/021
Attachments (2)

1. OAR 340-35-005 thru 35-100 (Noise Control Regulations)
2. Notice of Construction Form

cc: Air Quality Division w/o att
Noise Control Division w/o att
City of Newberg, w/o att

bcc: Mr. § Mrs. Robert McDermott w/o att
2300 N. Villa Rd
Newberg, OR 97130




‘YAMHILP®COUNTY

Oregon

BOARD OF COMMISSIONERS
December 20, 1976 =

Newberg City Council

Newberg City Hall

Newberg, OR 97132

Dear Mr. Nulsen:

We, at Yamhill County, have reviewed Mr, Heinzmann's request for a conditional
use permit in a Ml light industrial zone to allow construction of a concrete
tile plant. As a part of that review we would recommend that the conditions

listed below be adopted by the City Council.

Building and Land-use.

> a) That the building and structures cover no more than sixty-five (65%)
percent of the entire development site or of any of the parcels con-
tained therein.

/b) That setback requirements of forty (40) feet be observed on property
abutting a residential zone.

/c) That no building or structure exceed twenty-five (25) feet in height at
the setback line when the property being developed abuts a residential
zone except that the maximum height of forty-five (45) feet be allowed
at five hundred (500) or more feet from the nearest residential zone, and
that proportionate heights be allowed between the setback line and five
hundred (500) feet from the nearest residential zone.

/d) That all portions of the site be properly graded as they are developed
to ensure proper drainage and that all off-street parking be hard
surfaced or dust free.

Access

a) That the surface of the access road through Meads mobile-home subdivision
be of a dust free surface.

b) That water lines which lie under the roadway through the mobile-home sub-
division be replaced by the applicant if damaged.

c) That the road shall be adequate to support additional traffic with the
standards for the roadway to be enforced by the City Engineer.

Courthouse ° McMinnville, Oregon 97128 ° Telephone 472-9371




Newberg City Counci“ -2~ “ December 20, 1976

Screening

/a) Shrub heights and variety should be stipulated in advance of permit
approval.

It is our opinion that these conditions should be attached to the approval of
this use. We would further recommend that there be provision for a one year
review, and if the applicant has not complied with the conditions as agreed
that the permit be revoked.

Respectfully submitted,

Colin Armstrong,‘Chairman
Board of Commissioners

CA-CG:vs




2oy ‘APPLICATION FiiR SEPTIC TAMK YWILL COUNTY
Permit No.3¢ -4~ -7

*

Date Issued 12~ 26~7L, Expiration Date /R -2 -7 7 Fee Paid 747.5

OW””MML}?Z&L@ Mailing Address /?7[ 2/6 /4 23 ,é/dtdé-o-y?

o
Location of Site 5@1{%:?44 ,{ D J//n,_p ()T ¢~ Phone ?zg—%‘} 2

e
Description of Property: Tax lot ¥ = 37/ 7- /Z oD ; /20/ Size Y 32 %;one /q- (
Aerial Photo Soil Type CL)Mc/;«rﬂ Min. Site Diameter

Water Supply: (Spring, Public) Min. Distance from Septic Tank System 100 feet.

SPECIFICATIONS: TRENCHES: No. Required 3

Length & 7 Ft. Depth E In.
Septic Tank Capacity 752 Gallons. Width 075 In. Gravel ,2- In.
DISPOSAL FIELD: 7/ sy u_/
Sq. Ft. of trench per bedroom C oy ¥ CI/}"F ’)/I

Number of bedrooms ‘4 Y

Add 10% for Garbage Disposal /7

Total sq. ft. required

Trenches - Total lineal feet (zﬁa

Use 1/2" to 2 1/2" clean gravel or crushed rock: KEEP BOTTOM OF TRENCHES LEVEL

SKETCH OF INSTALLATION < /o, ) [ /74,%(,4

/-/Wﬂ

/
Signature of >¢/ . . ' COPIES:
Applicant ) Av/r ,éq,\/ ,',‘ Z 250 Date 4 5/7 (1) Applicant

Date /.2~ 2A = (2) HD files
(3) Building Insp.
(4) Assessor

Specification of approved by

Installation approve y




PROPOSED SUBSURFACE SEWAGE DISPOSAL SYSTEM
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UPCH COMPLETION OF CONSTRUCTION, NOTIFY VAMHILI, COUNTY SANTTATION DEPARTMENT

- A certificate of satisfactory completion must be issued prior to use of the system (ORS 454.665).
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""‘"""‘“APPLICATION “ SEPTIC "TANK FOR .\HILL COUMTY

Permit No.Z/ - «/>0 &

~Date lIssued o oD o P Expiration Date A Ry, Fee Paid
Owner /- ///, oy d b8 412 was o3 Mailing Address ,".'";"' il o N o
Y 7 77 7 -~ = T
; /il / 52 '?’--y/‘jtf““(’
Location of Site ey ed s s A i d ) v CEY . Phone .- F5-T 20 B
fF T v : /
Description of Property: Tax lot # - . 7= L& OB ,‘h /12 of Sized 3 -?,.L:Zone AS -
Aerial Photo - Soil Type i / ,{f’.,,,.”ﬂ; Min. Site Diameter ‘
Water Supply: (Spring, V\_/Vélll,.-‘ Public) Min. Distance from Septic Tank System 100 feet.
SPECIFICATIONS: TRENCHES: No. Required %
Length /2 7 Ft. Depth ,-""'&2 In.
Septic Tank Capacity /%7 Gallons. Width _7</ In. Gravel. , 2. In.
DISPOSAL FIELD: P —- P H (/
/ :
Sq. Ft. of trench per bedroom {2 gy y!,/ »1C pr2on A
. 19
Number of bedrooms /. f 19 By Fe
Add 10% for Garbage Disposal Y e B =y 4
Total sq. ft. required ’
Trenches - Total lineal feet o BN
Use 1/2" to 2 1/2" clean gravel or crushed rock: KEEP BOTTOM OF TRENCHES LEVEL
SKETCH OF INSTALLATION - Bl - e LT
oy ML E fpecel s A g gres € B s i
Signature of . 'y COPIES:
Applicant ' L// )Z, ‘/‘5’/ il *.’ ‘!/' Pure /. /\/ ;j/ /e ¢ 2, (1) Applicant
Specification of approved by__, 7 ok Vﬂ,/ﬁrb,, s ‘ ’ Dafej,. - 2 './"4 (2) HD files
Installation approved by Date Bunldmg lnsp.
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NOTICE OF A PUBLIC HEARING

NOTICE IS HEREBY GIVEN that the City Council of the City
of Newberg, Oregon will hold a Public Hearing on December
20, 1976 beginning at 7:30 P.M. in the Council Chambers,
City Hall, Newberg, Oregon to consider the following
matter:

CONDITIONAL USE PERMIT APPEAL

Applicant: William Heilnzman

Property Location: At the sSouth end of Alice Way on tax
lot #3217-1200,

Proposed Use: Tile and pier block manufacturing plant.

Zone: M-1, Light Industrial

Comprehensive Plan: Industrial

Any person wishing to speak for or against the above pro-
posal may do so in person or by Attorney at the public

hearing. Also written objections may be filed at City
Hall, Newberg, Oregon.

M.C. Gilbert
City Administrator

Publish December 9, 16.




A @@ STATE OF OREGON @@

Department of Environmental Quality
Permit No. 2£-43%-7¢&
Expiration Date_/2-2¢-27

TAF- 1200 /zo/f
TO CONSTRUCT SUBSURFACE SEWAGE SYSTEM

All work to conform to requirements of Oregon administrative rules
governing subsurface sewage disposal. All work shall be performed by
property owner personally or by a licensed septic tank installer.

Tank ‘Capacity Z52_ Gallons Drain Field 222 __Sq. Ft.

PERMITS NOT TRANSFERABLE

3333333333
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WORKMEN'S
COMPENSATION BOARD -

ACCIDENT PREVENTION DIVISION

LABOR AND INDUSTRIES BLDG. ® SALEM, OREGON ® 97310 . Phone 378-3272

December 16, 1976

Mr. William Heinzman
President

Valley Concrete Products
Route 2, Box 73AA
Newberg, OR 97132

RE: On-Site Consultation of: December 13, 1976
Dear Mr. Heinzman:

The enclosed report lists the problem areas for which you
requested consultation, and the solutions which were discussed.

Implementation of the recommended solutions will be considered
to fulfill the spirit and intent of applicable rules of the
Oregon Safety Code for Places of employment.

If we may be of further service, please feel free to contact
our office.

Very truly yours,

ACCIDENT PREVENTION DIVISION
James E. Wiles, Administrator

;%Zﬁgaégzéiitfz:éfgz
“Everett D. Bowder, Safety Consultant
Technical Services Section

EDB:df

Ene.

cecr e R, Purdy
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@@ TATE of OREG
-’ ACCIDENT PRE N DIVISION « WORKMEN' MPENSATION BOARD

’/// _ Page 1 of 1

Date  12-16-76

CONSULTATION REPORT

FIRM: VALLEY CONCRETE PRODUCTS

LOCATION: Route 2, Box 73AA (Newberg Road, North of Springbrook Road at
Protein Products) Newberg, OR 97132)
CONSULTANT: E. D. Bowder

DATE OF CONSULTATION: December 13, 1976

SITUATION:  Blue print study of some steps, railings, ladders, tanks, etc.,
at new plant location.

SOLUTION: Fixed ladders must have at least 7 inch clearance measured
from center line of rung to any fixed object behind the ladder.
The rungs, if metal, must be at least 3/4 inch diameter, spaced
even and not more than 12 inch spacing. Clearance between the
rails must be at least 16 inches. The rungs must be treated
or built to be anti-slid surface.

Fixed ladders less than 20 feet do not need cages.

The silo must have guardrailings around the top if employees
are to alight thereupon. Guardrail the access hole on the
flat top of the silo.

The siderails of the ladder must extend at least 42 inches above
the landing served.

Oregon Safety Code for Places of Employment, Chapter 9, 10,

and 19 were left at the job site.

EDB:df




December 20, 1976

Newberg City Council
14 E. First Street
Newberg, Oregon 97132

Attention: Honorable Mayor and
Members of the City Council

We have been advised that some adverse comments regarding A-dec's
feelings about Valley Concrete Products being allowed to build a tile
factory were made at the previous Planning Commission hearing.

We would like to make it clear that A-dec does not have any opposition
as to the usage of the property.

Our concerns are no different than what we feel applies within our own
Technical Park, the environmental and aesthetic or appearance factors.
We assume the Department of Environmental Quality Control has approved
the environmental issue. As for the aesthetics, we trust the owners,
knowing of the neighborhood concern, will do their utmost to control the
appearance.

In no way do we want to curtail or hinder the growth and development
of small business or our community.

Very trg/y»yours
/ /{._// /cz
Ken” Austin

President

wm

3ERG ’. l 32 PHONE (503) 538-9471







YAMHILL COUNTY

McMinnville, Oregon
OFFICIAL RECEIPT

RECEIVED

OF ULt

AMOUNT

Inspection Fee

Restaurant

Swimming Pool

Tourist Facility License

Septic Tank Permi‘t?d B 9{;/)6_74

-

Total Received ‘;5’“ o0

|

All Items are received for collection only and this receipt shall be cancelled for
\ noapayment" of any item.
.S J
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- @ STATE OF OREGON @

Department of Environmental Quality
Permit No. 74-43%-27&

Expiration Date /2-2°-27
 FYP-r12005 122/

TO CONSTRUCT SUBSURFACE SEWAGE SYSTEM

All work to conform to requirements of Oregon administrative rules
governing subsurface sewage disposal. All work shall be performed by
property owner personally or by a licensed septic tank installer.

Tank Capacity Z52_ Gallons Drain Field 222 __Sq. Ft.

PERMITS NOT TRANSFERABLE




g " .‘ ’APPLICATION FOR SEPTIC TANK FOR YAMHILL COUNTY
| ‘ Permit No.2¢~3¢-7¢
Date Issued /0’2_ rae, ~7A Expiration Date b oy ¥ Wi Fee Paid e

Ownerﬁﬁm&&zﬁ@ Mailing Addressj‘/ Z/@ijg ,Vaﬂq]évﬂﬁ

Location of Site ﬁg?“% a ,/ D ‘/1/,,90 (e) Z,/ Phone 3:;7:}{
Description of Property: Tax lot ¥ 37/7- /ZeD ' /2. 0/ Srze Y 3 §¥; A i ]

Aerial Photo Soil Type CL)(?’OC/%«/M Min. Site Diameter

Water Supply: (Spring, Public) Min. Distance from Septic Tank System 100 feet.

SPECIFICATIONS: TRENCHES: No. Required 3

Length & 7 Ft. Depth /3 In.
Septic Tank Capacity 792 Gallons. Width 74/ In. Gravel ) 2> . b
DISPOSAL FIELD: 7/ A t&/
Sq. Ft. of trench per bedroom C oy 7 d}’lﬂ ’)4

Number of bedrooms lf‘ YI l')/ﬂ M’:M

Add 10% for Garbage Disposal /7

Total sq. ft. required

Trenches - Total lineal feet [;ZQQ

Use 1/2" to 2 1/2" clean gravel or crushed rock: KEEP BOTTOM OF TRENCHES LEVEL

SKETCH OF INSTALLATION e /./,/;,(r //c/ /7/4)'6( VL

Signature of % " ) COPIES:
Appliconf ) ”/ r ,g K(/ et . Date & 7 (1) Apislicant
S / Date /_2 2= (2) HD files

(3) Building Insp.
(4) Assessor

Spec:fucohon of opproved by

Installation approved by Date




* PROGSED suBSURFACE sewAGE DosaL sysTem

g ¥ — ~ St - " % 5 g - — [
Owner LA p iy fafBry v B Installer (W s il 0 PIRANIiN S o
o BN FBTEF b e r D 1% gy ciat

UPON CQMPLETICH OF CONSTRUCTION » NOTIFY VAMETLL COUNTY SANITATION DEPARTMINT

A certificate of satisfactory completion must be issued prior to use of the system (ORS 454.665).
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OFFICE USE QLY ) 9
Bedrooms _M Septic Tank M gal. Lustribution Type U)"?ﬁra ﬁ’).(____ ___________ =
Drainlines ‘ -§@ g" A@C}i_ Total Llincal Ft. @O - Trench Width . éz%
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Oregon

2l

BOARD OF COMMISSIONERS

qﬁ er iaE //)
December 20, 1976 .

7/ -0 ‘779’
Newberg City Council ’ ‘
Newberg City Hall (Leoteul
Newberg, OR 97132 _ . i ————

Dear Mr. Nulsen:

We, at Yamhill County, have reviewed Mr, Heinzmann's request for a conditional
use permit in a M1l light industrial zone to allow construction of a concrete
tile plant. As a part of that review we would recommend that the conditions
listed below be adopted by the City Council.

Building and Land-use.

a) That the building and structures cover no more than sixty-five (65%)
percent of the entire development site or of any of the parcels con-
tained therein.

b) That setback requirements of forty (40) feet be observed on property
abutting a residential zone.

c¢) That no building or structure exceed twenty-five (25) feet in height at
the setback line when the property being developed abuts a residential
zone except that the maximum height of forty-five (45) feet be allowed
at five hundred (500) or more feet from the nearest residential zone, and
that proportionate heights be allowed between the setback line and five
hundred (500) feet from the nearest residential zone.

d) That all portions of the site be properly graded as they are developed
to ensure proper drainage and that all off-street parking be hard
surfaced or dust free.

Access

a) That the surface of the access road through Meads mobile-home subdivision
be of a dust free surface.

b) That water lines which lie under the roadway through the mobile-home sub-
division be replaced by the applicant if damaged.

c) That the road shall be adequate to support additional traffic with the
standards for the roadway to be enforced by the City Engineer.

Courthouse ° McMinnville, Oregon 97128 ° Telephone 472-9371




Newberg City Council‘ -2- ‘ December 20, 1976

Screening

a) Shrub heights and variety should be stipulated in advance of permit
approval.

It is our opinion that these conditions should be attached to the approval of
this use. We would further recommend that there be provision for a one year

review, and if the applicant has not complied with the conditions as agreed
that the permit be revoked.

Respectfully submitted,

P E AP e
Jieboo ! Lanialts 1/

Colin Armstrong,tﬁhairman
Board of Commissioners

CA-CG:vs




' Firm No. 535165
® ol

el

WORKMEN'S | e0[k

COMPENSATION BOARD

ACCIDENT PREVENTION DIVISION

LABOR AND INDUSTRIES BLDG. ® SALEM, OREGON ® 97310 ¢ Phone

December 16, 1976

Mr. William Heinzman
President

Valley Concrete Products
Route 2, Box 73AA
Newberg, OR 97132

RE: On-Site Consultation of: December 13, 1976

Dear Mr. Heinzman:

The enclosed report lists the problem areas for which you
requested consultation, and the solutions which were discussed.

Implementation of the recommended solutions will be considered
to fulfill the spirit and intent of applicable rules of the
Oregon Safety Code for Places of employment.

If we may be of further service, please feel free to contact
our office. '

Very truly yours,

ACCIDENT PREVENTION DIVISION
James E. Wiles, Administrator

verett D. Bowder, Safety Consultant
Technical Services Section

EDB:df

Enc.

cer” R. Purdy
ff
.

Qouwcit

378-3272




STATE of OREGON

..............................................

/>//’ Page 1 of 1

Date 12-16-76

CONSULTATION REPORT

FIRM: VALLEY CONCRETE PRODUCTS

LOCATION:

CONSULTANT:

Route 2, Box 73AA (Newberg Road, North of Springbrook Road at
Protein Products) Newberg, OR 97132)

E. D. Bowder

DATE OF CONSULTATION: December 13, 1976

SITUATION:

SOLUTION:

EDB:df

Blue print study of some steps, railings, ladders, tanks, ete,,
at new plant location.

Fixed ladders must have at least 7 inch clearance measured

from center line of rung to any fixed object behind the ladder.
The rungs, if metal, must be at least 3/4 inch diameter, spaced
even and not more than 12 inch spacing. Clearance between the

rails must be at least 16 inches. The rungs must be treated

or built to be anti-slid surface.

Fixed ladders less than 20 feet do not need cages.

The silo must have guardrailings around the top if employees
are to alight thereupon. Guardrail the access hole on the
flat top of the silo.

The siderails of the ladder must extend at least 42 inches above
the landing served.

Oregon Safety Code for Places of Employment, Chapter g I,

and 19 were left at the job site.
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NULSEN & PAXTON

ATTORNEYS AT LAW, PROF. CORP.

" JACK C. NULSEN, JR. 817 E. FIRST STREET
AVID R. PAXTON NEWBERG, OREGON 97123 TELEPHONE 538-9433
-, fra /- Ty
f 7T

T TT7 S
23 i W

\" AIBER

oﬁai%:b:&gty Administrator
%ity of Newberg

414 E. First

Newberg, OR 97132

December 7, 1976
QFFICE

Re: Building Permit for William Heinzman's Property
Dear Mr. Gilbert:

Please be advised that there is apparently some question as to
whether or not a building permit should be issued to Mr. Heinzman
to place a building on tax lot 3217-1200. Your city building
officials seem to feel that until the conditional use hearing

now set for December 20th has been disposed of, a building permit
cannot be issued. I would question this for the reason that the
conditional use apparently is only for the porpose of determining
the building and property's use as a tile manufacturing plant.

It would seem apparent that a building permit could be issued and

a building could be lawfully used for any purpose as now specified
in the zoning ordinance. I, therefore, would request that the

city act on the current building permit application before it and
issue a permit at its earliest possible convenience restricting

the use of said building to those enumerated in the zoning ordinance.

I would hope that the city would react promptly and with dispatch
to this request so that Mr. Heinzman does not encounter further
delay.

NVery tru%g

R
Q(’LN& LUYX

\ A
David R. Paxton
Attorney at Law

DRP/mc
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NULSEN & PAXTON
o T ATTORNEYS AT LAW, PROF. CORP.
/ } 817 E. FIRST STREET

NEWBERG, OREGON 97123 TELEPHONE 538-9433

JACK C. NULSEN, JR.
DAVID R. PAXTON
{

R December 7, 1976

Mr. Merlin Gilbert
City of Newberg
414 E. First
Newberg, OR 97132

Re: Appeal hearing December 20th, 1976.
Dear Mr. Gilbert:

The question was raised at the December 6th council meeting
on what type of hearing would be held on the appeal on the
Heinzman conditional use matter set for December 20th.

To the best of my recollection, no answer was given to
Councilman Hurford's question, although Mr. Layman indicated
that the city had either adopted a new ordinance concerning
appeals or had accomplished the same by resolution.

The case of Tierney vs. Duris was president for the proposition
that 2 full evidentiary hearings were necessary. The ordinance
or resolution which Mr. Layman mentioned in the council meeting
supposedly is based upon that case. If the city has adopted

an ordinance which reflects the concept of Tierney vs. Duris,

I would like to obtain a copy of that ordinance.

Also, in addition, since that matter was left rather vague at
the council meeting, it is my feeling that in its public
notice or by direct contact with proponents and opponents

on the conditional use, that the city should inform those
interested parties on the matters of the December 20th hearing
and specifically advise the parties as to any ground rules
they feel their current ordinance provide for and whether

the hearing will be a full evidentiary hearing oY merely

a review of the planning commission's hearing without

further evidence submitted.

Would you please advise promptly.

Attorney at Law

DRP/mc

CC: George Layman
Dale Blanton




November 28, 1976

City of Newberg RE@EHWED /fl

Office of the Recorder 29 74
City Hall IOf
Newberg, Ore. 97132 NOV 29 1976 W
Gentlemens: CITY OF NEWBERG, ORE.

OFFICE OF RECORDER

We the undersigned wish to appeal the decision of the Newberg
Planning Commission in the matter of the Conditional Use Permit
for William Heinzman. This matter was heard before the Newberg
Planning Commission November 16, 1976. We would request a re-
hearing of this matter at the earliest possible time.

The chairman of the Planning Commission indicated that an appeal
should be made to the City Council within 15 days.

We make this appeal based on the following:
1. The applicants failure to show public need.
2. Hardship on low income families.
3. Access road and appropriate zoning classification.
L.. Newberg Oregon Comprehensive Plan.
5. L.C.D.C. goals and guidelines.
6. Baker vs. City of Milwaukie.
7. Defacto spot zoning.

It is our understanding that notice of this appeal will be for-
warded to Mr. Heinzman or his legal representative.

s asilsdiiasl

John W. Stuart Sharon A. Stuart 2000 Villa Rd. Newberg, Ore.

Vel
v M. McDermott 2018 Villa Rd. Newberg, Ore.

.?.‘IcDermott Sh1r1

/,ﬁﬁ,’wf et S éjé 17

obert lMcDe rmo;/;:gpulse McDermott 2300 Villa Rd. Newberg, Ore.

Ao, 20) e

Gerhardt E.Rasche OSusan A. Rasche Rt. 2 Box 27G Newberg, Ore.

\J\/M

t County Homeowners Asso.
By Gayle S. Wilhoit Pres. Rt. 1 Box 23 Newberg, Ore.

For: The City of Newberg




Monday, 7:30 P.M. December 6, 1976

A REGULAR MEETING
OF THE CITY COUNCIL

Council Chambers - Newberg, Oregon

The meeting was called to order by Mayor Nulsen.

Roll Call: : :
Present - Maurice Chandler Robert Hurford
Roger Gano Fred LaBonte
Elvern Hall ' Clarence Stouffer
Jean Harris .' Chester Windsor

Staff Present:
M.C. Gilbert - City Administrator
George Layman - City Attorney
Dale Blanton - City Planner
Herbert Hawkins - Chief of Police
John Paola - Fire Chief
Jim Nims - City Engineer

The minutes of previous meeting approved as submitted.

Petitions, requests from floor - !

Mr. Don Hubbard of 409 E. Fourth Street asked why his property was zoned
so he could not sell it, Mr. Hubbard was advised that his property was
zoned Medium Density Residential (R-2), and the Comprehensive Plan

has it designated "Public Use." He would need a Comprehensive Plan
change to construct residential or commercial buildings on his property.
Mr. Hubbard was also directed to the Chehalem Park and Recreation Dis-
trict in regard to note given as earnest money on purchase of this
property. Also advised that the City cannot purchase his property at .
this time.

Public Hearings:

Comprehensive Plan Amendment to change designated use from Low Density"
Residential to Medium Density Residential the area of tax lots 3217~
CD-6100, 6200, 6300, 6400, and 6600. Mr. Chandler stated he was
employed by George Fox College and does abstain. Mr. Hurford stated
George Fox College is his insurance client. The applicant is George
Fox College.

The City Planmer gave a brief staff report stating: The area is zoned
R-2, and is currently the site of a dormitory structure. The surround-
ing use is predominantly multi-family dwellings. The soil is primarily
of the Amity series. However, as the site approaches Hess Creek, the
soil is classed as Terrace Escarpment. Building should be prohibited
in this area. The site which is planned for development as an
additional dormitory wing avoids this problem area.

City water is not available in' sufficient quantity at this time to
provide adequate fire protection. Access is not adequate at this time
to provide for fire access, or an orderly flow of traffic to and from
the site.
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The Planning Commission has recommended based on the following findings ; :
of fact: P

1. This use has been permitted in an R-1 zone in the past, as
demonstrated by the existing dormitory.

2. The comprehensive plan amendment would bring, stated policy
in line with the planning map, thus resolving the existing con-
flict.

3. There is a demonstrated need for more housing facilities for
college students.

4. Provisions are being made to resolve problems of access and
fire protection. A staff facilities review was held with the
applicant. e
5. The college maintains control over parking and vehicular
access, and will be able to minimize the effects of traffic upon
adJacent uses

There were no proponents or opponents to speak in regard to this matter.
The Hearing was then closed.

Zoning Ordinance Amendment to change the zoning from R-1, Low Density
Residential to R-2 Medium Density Residential the area of tax lots
3217-CD-6100, 6200, 6300, 6400 and 6600. The applicant is Geq%ge Fox

College. Mr. Chandler stated he was employed by George Fox College

and does abstain. Mr. Hurford stated George Fox College is his insurance
client. This City Planner stated the staff report was the same as

for the preceding Comprehensive Plan Amendment; and the Planning

Commission has recommended based on the same findings of fact. o

There were no proponents or opponents to speak in regard to the zomne
change. The hearing was then closed.

Annexation of tax lots 3218-CA-200, 201, 400 and 500, Applicants

and property owners were Joe and Amelia Schneider and Marvin and Anita
Schneider. The City Planner stated the area involved is 7.28 acres '

and the land use is basically residential, with a Commercial/Industrial

use combined. This use would be nonconforming upon annexation. There- o
fore, it could not be expanded, but could continue as is, unless state b
or local regulations change. . A

The Council was also advised that the ‘applicants have dedicated addition- D
al 10 ft of street right of way to the City as per Planning Commission 1

requirement. There were no remonstrances. The hearing was then closed. S

Committee reports:

LIS

Finance - Mr. Hall stated they have recommended a filing fee of
$150 for Comprehensive Plan Amendments. If a Comprehensive Plan g R
Amendment and Zoning map amendment is filed for the same area at shos 5
same time a 25 per cent discount to be given on fee charges. Also ;
if zone change and comprehensive plan amendment is reguested at time coh
of applying for annexation the zone change fee and comprehensive plan WAkt il o,
amendment fee to be discounted 50 per cent. Recommended increase in - ey e
planned unit development filing fees and imposition of a transient ‘
room tax in amount of 6 per cent. Recommended approval of installment .
payments on water-sewer taps in excess of $2000 over 24 month period. R

Fire - No report.




Police - Recommended restricted parking on Sixth Street at Edwards
School and on West First Street. .

Public Works - No report.

Ordinance - Mrs. Harris stated they recommend passage of Taxi Cab
Franchise ordinance.

Public Relations - Mr. Chandler stated the comittee recommends
passage of the Taxi Cab franchise ordinance. ;

Personnel - No report,

Bi Centennial - Mrs. Harris read the final report of this committee citing
the activities of the Committee through 1976, the Centennial year. Re-
questing Mayor Nulsen to send each commission member a letter of apprecia-
tion. A "Bicentennial Message" signed by the President of the United

States was given to the City by Mrs., Harris. The report and Bi-Centennial

Message will be maintained in the records of the City. (File 24A)

Canvas of Votes - Election November 2, 1976. The votes recorded and
certified to by the Yamhill County Clerk were -

Mayor - Elvern Hall ' 2023 N
Council - Maurice Chandler . . 1628

" Roger Gano 1256

" Robert Hurford 1388

w' Jack C. Nulsen Jr, 1364

L Janet Nybakke 1411

" Ron Rollins 963

i Diane Sutherland 1159

Hall - Hurford motion to approve the canvas of votes and to declare Hall
as Mayor, Chandler, Hurford, Nulsen and Nybakke as Councilmen, Carried.

Resolution 76-639 was read to amend the map of the Comprehensive Plan
to change designated use of the area of Tax lots 3217-CDb-6100, 6200,
6300, 6400 and 6600 to Medium Density Residential. LaBonte-Stouffer
motion to adopt the resolution. Carried. (Mr. Chandler abstained).

Ordinances:

Gano-Stouffer motion to read Ordinance #1832 to provide restricted
parking on East Sixth Street at Edwards School and on portion of West
First Street, East of Harrison Street. Carried. The ordinance was then,
read. Roll Call vote: ayes 5, Chandler, Gano, Hall, Hurford, Stouffer
and Windsor. mnayes 2, Harris and LaBonte.. absent 1, Hurford., The ‘
Mayor then declared the ordinance passed.

Hall - Stouffer motion to read ordinance #1833 to amend the zoning map
to change tax lots 3217-CD-6100, 6200, 6300, 6400 and 6600 from R-1
Low Density Residential to R-2, Medium Density Residential. Carried.
The ordinance was then read. Roll call vote: ayes 7, Gano, Hall,
Harris, Hurford, LaBonte, Stouffer, and Windsor. mnays O. Abstain

1, Chandler. The Mayor declared the ordinance passed.

Hall-Gano motion to read Ordinance #1834 to amend and increase the fees
to be paid at the time of submitting a preliminary development plan

S o




effective January 1, 1977, Carried, The ordinance was then read.
Roll call vote: ayes 8, Chandler, Gano, Hall, Harris, Hurford, LaBonte,
Stouffer and Windsor. The Mayor then declared the ordinance passed.

Gano- Harris motion to read ordinance #1835, imposing a transient room
tax for the purpose of revenue. Carried., The ordinance was then read.
LaBonte-Stouffer motion to amend by deleting subsection 4 of section
7.4. Carried. Hurford-Hall motion to have the City Attorney change the
wording of section 7.2 to provide that the tax be paid by the operator
based on cash basis of accounting only. Carried. Roll call vote on

the ordinance as amended: ayes 7, Gano, Hall, Harris, Hurford, LaBonte,
Stouffer and Windsor. nays 1, Chandler. The Mayor then declared the
ordinance passed. ;

Gano-Hall motion to read ordinance #1836 to annex tax lots 3218-CA-200,
201, 400 and 500 to the City., Carried. The ordinance was then read.
Roll call vote: ayes 7, Chandler, Gano, Hall, Harris, LaBonte, Stouffer
and Windsor. nays 0. absent 1, Hurford. The Mayor then declared

the ordinance passed. ' -

Resolutions:

Resolution #76-636 was read to provide for payment of water and/or
sewer tap connection fees in excess of $2000 on an installment basis,
upon application. Hall-Stouffer motion to adopt the resolutich. Carried.

Resolution #76-637 was read to close the Road Improvement Fund
and transfer Fund balance to the Special Assessment Fund. Hall-Hurford
motion to adopt the resolution. Carried.

Resolution #76-640 was read to approve purchase of property at 115
S. Howard Streect for the amount of $60,000. Hurford-Harris motion to
adopt the resolution. Carried.

Resolution #76-641 was read to approve transfer of funds in Revenue
Sharing Fund, Sewer Fund and Community Development Funds. Hurford-Hall
motion to adopt the resolution. Carried

New Business:

Hall-Stouffer motion to refer the matter of leasing the property to
Human Resources to the Property Committee and their recommendation to
be brought to the Council. Carried.

Stouffer-Hall motion to pay the November accounts Payable. Carried.

The City Attorney read a letter to appeal the Conditional Use Permit

application approved by the Planning Commission for construction of

a concrete tile plant. He advised the City Council to hold a hearing
on the appeal. Attention was called to the letter from David Paxton,
attorney at Law, representing the applicant, stating that the letter

notice of appeal submitted by the appellants was not a proper filing

of the appeal pursuant to the zoning ordinance.

\.‘r

Mayor Nulsen advised that Mr. Paxton is his business associate and that
he is also a minority stockholder in the corporation which Mr. Paxton is
representing.

Mr. Chandler stated he is owner of the property adjacent to the applicants.:

LaBonte-Hall motion to set Monday, December 20, 1976 at 7:30 P.M as time
for the public hearing on the conditional use application appeal.

Carried,

e
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Chandler-Hurford motion to close City Hall on Frig, December 24
and Friday, December 31, 1976. Carried.

Stouffer-Gano to accept and approve letter of resignation from the
Council by Elvern Hall, effective December 31, 1976. Carried.

Mayor Nulsen presented a plague to Mr. Windsor for his 20 years
service (January 1, 1957 to December 31, 1976) as a councilman.

Hall-LaBonte motion to adjourn to Monday, December 20, 1976 at 7:30 P.M.

Carried.

b il




NULSEN & PAXTON
ATTORNEYS AT LAW, PROF. CORP.
JACK C. NULSEN, JR. 817 E. FIRST STREET
DAVID R. PAXTON NEWBERG, OREGON 97123 TELEPHONE 538-9433

December 1, 1976

Newberg City Council
414 E. First St.
Newberg, OR 97132

Re: Appeal of the Conditional Use Permit for William Heinzman
from the Planning Commission to the City Council

Dear Gentlemen:

It has come to my attention that a form of appeal has been filed
with the office of the recorder for the City of Newberg, relative
to the conditional use approved by the planning commission November
16, 1976 for William Heinzman Jr. As the attorney who has repre-
sented Mr. Heinzman in the conditional use hearing, I would wish

to point out the following various factors for your consideration.

The original application for conditional use was submitted to the
planning commission pursuant to the ordinance 1780 which amended

the general zoning ordinance 1282 for the City of Newberg. Ordinance
1282 and sections 74 and 75 specify the appellate procedure to be
used for an appeal to the city council from the planning commission.
Section 75 of ordinance 1282 specifies as follows;

"Petition, Application, and Appeals provided for in this
ordinance shall be made on forms provided for the purpose, or
as otherwise prescribed by the planning commission in order
to assure the fullest practical present and pertinent facts
and to maintain a permanent record."

Ordinance 1282 and section 77 further provides that,

"The provisions of this ordinance shall be held to be the
minimum requirements fulfilling its objectives where the
conditions imposed by any provisions of this ordinance are
less restrictive than comparable conditions imposed by any
other provisions of this ordinance or of any other ordinance,
resolution or regulation, the provisions which are more
restrictive shall govern."

A recent case decided by the Court of Appeals, Adam vs. City of
Scappoose, 27 Oregon App. page 219, recently decided that in this
situation where conditional use permit was applied for on June
20, 1975 and procedural rules were thereafter adopted well after
the date of application, the Oregon Revised Statute 227.170 was
not complied with. The Court of Appeals decided as a result
thereof, that the City Council's decision had to be overturned.

The point of the foregoing references to the appellate procedures




o

specified in sections 74 and 75 as governed by the interpretation
section 77, should lead to the conclusion that the letter notice
of appeal submitted by the appellants is not a proper filing of
appeal pursuant to section 75 which requires appeals provided for
in this ordinance to be made upon forms provided for this purpose
and' that, therefore, there is nothing to proceed further on.

It should be pointed out that Mr. Heinzman has submitted building
plans and made application for a building permit at this time and
that delays due to appeals may result in increased construction
cost and loss of profit in his manufacturing enterprise. We would
hope that the city council for the City of Newberg would follow
its own ordinance section 75 and not require any further hearing
to be held as a result of the appellant's improper filing of an
appeal.

It should also be pointed out that the letter appeal does not allege
any error on the part of the planning commission nor does it

appear to raise any points which were legitimately before the
planning commission at its November 16th hearing. The application
for conditional use was to determine whether or not tile and pier
block manufacturing was the same or similar in intensity of us<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>