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NEED FOR THE RULE(S): 

What need is DEQ trying to address? 

It is imperative that covered fuel suppliers regulated by the program have a clear understanding of how DEQ calculates 

and distributes compliance instruments. Liquid fuels and propane suppliers need to know how DEQ plans to calculate 

and distribute compliance instruments from each year’s annual cap to each fuel supplier, each year. DEQ staff believes 

that the current rule is potentially ambiguous and unclear in explaining how DEQ would distribute compliance 

instruments, specifically for the 2024 annual compliance instrument distribution. 

How would the proposed rule address the need? 

The proposed rule amendment would provide additional clarity by adding a definition for “total emissions” for the 2024 

annual distribution of compliance instruments, along with other minor clarifications. 

JUSTIFICATION OF TEMPORARY FILING: 

Finding of serious prejudice 

Failing to act promptly will result in serious prejudice to the interests of liquid fuels and propane suppliers regulated by 

the program. It is imperative that liquid fuels and propane suppliers regulated by the program have a clear 

understanding of how DEQ calculates and distributes compliance instruments.  If a covered fuel supplier does not 

understand or misinterprets DEQ’s methodology for distributing compliance instruments, a fuel supplier might 

mistakenly estimate that it would receive a different number of compliance instruments than it actually would from 

DEQ.  This could negatively impact companies’ ability to develop and execute plans for compliance with the program. 

Additionally, individual fuel suppliers might not pursue the most cost-effective compliance strategies. DEQ will 

distribute 2024 compliance instruments no later than June 30, 2024, so it is imperative that the clarifications are 

adopted as soon as possible, to avoid such prejudice. 

 

Consequences of not taking immediate action 

Not immediately amending the rules would cause harm to the affected parties because if a liquid fuels and propane 

supplier does not understand or misinterprets DEQ’s methodology for distributing compliance instruments, a fuel 

supplier might mistakenly estimate that it would receive a different number of compliance instruments than it actually 
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would from DEQ. The fuel supplier might fail to pursue other emission reduction and compliance strategies and could 

fail to achieve compliance with the program, potentially facing significant penalties. 

Affected parties 

The members of the public or parties who would be directly harmed if EQC did not take this action include the liquid 

fuels and propane suppliers (covered fuel suppliers that are not local distribution companies) that must comply with the 

program. 

Why or how failing to act immediately would cause the harm described above 

The harm described above would occur if EQC does not act immediately for the reasons stated above. If EQC does not 

act immediately, liquid fuels and propane suppliers might mistakenly misinterpret the number of compliance 

instruments they would receive from DEQ, which could lead them to not make appropriate decisions for compliance 

strategies, which could impact their ability to demonstrate compliance. 

How temporary rule would avoid or mitigate consequences 

If EQC adopts the proposed temporary rule amendment, this will mitigate the harm described above by clarifying how 

DEQ plans to calculate and distribute compliance instruments for the 2024 annual compliance instrument distribution. 

DOCUMENTS RELIED UPON, AND WHERE THEY ARE AVAILABLE: 

None.

HOUSING IMPACT STATEMENT:

As ORS 183.534 requires, DEQ evaluated whether the proposed temporary rule amendment would have an effect on 

the development cost of a 6,000-square-foot parcel and construction of a 1,200-square-foot detached, single-family 

dwelling on that parcel. DEQ determined the proposed temporary rule amendment will have no impact on the supply of 

housing or land for residential development. The proposed temporary rule amendment will not impact the cost of labor 

or administration related to such development.

NOTE: Additional PDF filed with this filing not included in this document. Please contact Department of Environmental 

Quality for a copy of this document.

AMEND: 340-271-0420

RULE TITLE: Distribution of Compliance Instruments to Covered Fuel Suppliers

RULE SUMMARY: Amending rule to align with what was intended for adoption on November 16th. Adding "For the 

2024 annual distribution of compliance instruments, “Total emissions” means the sum of “covered fuel supplier covered 

emissions” and “covered fuel supplier biofuel emissions” used for that year’s calculation, as described in subparagraphs 

(ii) and (iii)" to (4)(b)(C)(iv).

RULE TEXT: 

(1) DEQ will distribute compliance instruments according to this rule. DEQ will distribute compliance instruments from 

a cap according to sections (2), (3), (4), and (6) no later than June 30 of the calendar year of that cap. 

(2) Annual distribution of compliance instruments to covered fuel suppliers that are local distribution companies. DEQ 

will annually distribute to each local distribution company, or to its successor(s) due to a change in ownership or 

operation, the number of compliance instruments from the calendar year’s cap stated in Table 4 in OAR 340-271-9000. 

(3) DEQ will establish a compliance instrument reserve for covered fuel suppliers that are new to the program and are 

not local distribution companies. DEQ will hold, according to subsection (4)(a), a subset of compliance instruments in the 

reserve from the caps identified in Table 2 in OAR 340-271-9000. Once a compliance instrument is held in the reserve, 

it remains in the reserve until DEQ determines, at its discretion, to undertake one of the following actions: 

(a) DEQ distributes the compliance instrument according to section (5) to a covered fuel supplier that is not a local 
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distribution company; 

(b) DEQ retires the compliance instrument because the compliance instrument reserve exceeds the size described in 

Table 3 OAR 340-271-9000, provided that after such retirement the size of the compliance instrument reserve will 

equal or exceed the reserve size described in Table 3; or 

(c) DEQ distributes the compliance instrument to a covered fuel supplier that is not a local distribution company 

because the size of the compliance instrument reserve exceeds the reserve size described in Table 3 in OAR 340-271-

9000. DEQ will only distribute compliance instruments from the reserve according to this subsection if there are at 

least 10,000 compliance instruments to distribute and if the remaining size of the reserve after this distribution will 

equal or exceed the reserve size described in Table 3 in OAR 340-271-9000. DEQ will calculate the number of 

compliance instruments to distribute to each covered fuel supplier that is not a local distribution company according to 

subsection (4)(b), except “total compliance instruments to distribute” means the total number of compliance 

instruments DEQ is distributing from the reserve according to this subsection. 

(4) Annual distribution of compliance instruments to covered fuel suppliers that are not local distribution companies. 

DEQ will annually distribute compliance instruments from the applicable calendar year’s cap to covered fuel suppliers 

that are not local distribution companies as follows: 

(a) If the size of the compliance instrument reserve is less than the reserve size described in Table 3 in OAR 340-271-

9000 for the calendar year, then DEQ will calculate the difference and hold in the compliance instrument reserve that 

quantity of compliance instruments. Otherwise, the number of compliance instruments in the reserve will not be 

changed. 

(b) Except for compliance instruments identified in Table 4 in OAR 340-271-9000 for distribution according to section 

(2) and the compliance instruments held in the reserve according to section (3) and subsection (4)(a), DEQ will calculate 

the number of compliance instruments to distribute to each covered fuel supplier that is not a local distribution 

company as described in this subsection, including paragraphs (A) through (E), based on emissions data from the prior 

calendar year as reported by each covered fuel supplier as required by OAR chapter 340, division 215, and subject to 

DEQ’s initial review for errors, but prior to completion of third-party verification as required by OAR chapter 340, 

division 272. A person that becomes a covered fuel supplier after DEQ has distributed the compliance instruments for 

that year will not receive a distribution under this subsection. 

(A) Prior to each calculation of compliance instrument distribution described in paragraph (B), DEQ will apply a “Verified 

emissions data correction factor” to the annual compliance instrument distribution of each covered fuel supplier. DEQ 

will recalculate the compliance instrument distribution from the previous year using third-party verified emissions data. 

If DEQ determines that the reported emission data used for the previous year’s compliance instrument distribution 

resulted in a lesser or greater number of compliance instruments being distributed to a covered fuel supplier, when 

compared to the recalculation using the third-party verified data, DEQ will increase or reduce, respectively, the number 

of compliance instruments distributed to the covered fuel supplier by an equal amount in the current compliance 

instrument distribution. 

(B) DEQ will use the following formula to calculate the number of compliance instruments to distribute to each covered 

fuel supplier: 

Number of Compliance Instruments = (Total compliance instruments to distribute * ([Covered fuel supplier covered 

emissions + covered fuel supplier biofuel emissions] / Total emissions)) ± Verified emissions data correction factor – 

Compliance instrument holding limit reduction 

(C) As used in the formula in paragraph (B): 

(i) “Total compliance instruments to distribute” means the cap for the calendar year, according to Table 2 in OAR 340-

271-9000, minus the number of compliance instruments identified in Table 4 in OAR 340-271-9000; and minus the 

number of compliance instruments held in the compliance instrument reserve; 

(ii)(I) For the 2025 and all subsequent annual distributions, “covered fuel supplier covered emissions” means the sum of 

a covered fuel supplier’s covered emissions for the prior calendar year; 

(II) For the 2024 annual distribution of compliance instruments, each covered fuel supplier’s “covered fuel supplier 
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covered emissions” will be either the sum of the covered fuel supplier’s verified covered emissions for the 2022 

calendar year or the sum of the covered fuel supplier’s unverified covered emissions for the 2023 calendar year. The 

verified 2022 data will be used if the sum of a covered fuel supplier’s verified 2022 covered emissions plus the verified 

emissions described in OAR 340-271-0110(3)(b)(B)(i) that result from the complete combustion or oxidation of all 

biomass-derived fuels that the covered fuel supplier imported, sold, or distributed for use in the state in 2022 is greater 

than the sum of a covered fuel supplier’s unverified 2023 covered emissions plus the unverified emissions described in 

OAR 340-271-0110(3)(b)(B)(i) that result from the complete combustion or oxidation of all biomass-derived fuels that 

the covered fuel supplier imported, sold, or distributed for use in the state in 2023. The unverified 2023 data will be 

used if the sum of a covered fuel supplier’s unverified 2023 covered emissions plus the unverified emissions described 

in OAR 340-271-0110(3)(b)(B)(i) that result from the complete combustion or oxidation of all biomass-derived fuels 

that the covered fuel supplier imported, sold, or distributed for use in the state in 2023 is greater than the sum of a 

covered fuel supplier’s verified 2022 covered emissions plus the verified emissions described in OAR 340-271-

0110(3)(b)(B)(i) that result from the complete combustion or oxidation of all biomass-derived fuels that the covered fuel 

supplier imported, sold, or distributed for use in the state in 2022; 

(iii)(I) For the 2025 and all subsequent annual distributions, “covered fuel supplier biofuel emissions” means emissions 

described in OAR 340-271-0110(3)(b)(B)(i) that result from the complete combustion or oxidation of the annual 

quantity of biomass-derived fuels that the covered fuel supplier imported, sold, or distributed for use in the state for the 

prior calendar year; 

(II) For the 2024 annual distribution of compliance instruments, if a covered fuel supplier’s covered fuel supplier 

covered emissions, as determined under sub-subparagraph (ii)(II), are its verified 2022 calendar year emissions, then its 

“covered fuel supplier biofuel emissions” will be based on verified 2022 calendar year emissions data, but if a covered 

fuel supplier’s covered fuel supplier covered emissions, as determined under sub-subparagraph (ii)(II), are its unverified 

2023 calendar year emissions, then its “covered fuel supplier biofuel emissions” will be based on unverified 2023 

calendar year emissions data; 

(iv) “Total emissions” means the sum of “covered fuel supplier covered emissions” and “covered fuel supplier biofuel 

emissions” for the prior calendar year for all covered fuel suppliers whose compliance instrument distribution is 

calculated according to this section. For the 2024 annual distribution of compliance instruments, “Total emissions” 

means the sum of “covered fuel supplier covered emissions” and “covered fuel supplier biofuel emissions” used for that 

year’s calculation, as described in subparagraphs (ii) and (iii); and 

(v) “Verified emissions data correction factor” means a correction applied as a result of changes to reported data since 

the previous distribution of compliance instruments, as described in paragraph (A); and 

(vi) “Compliance instrument holding limit reduction” means the number of compliance instruments described in OAR 

340-271-0430(2). If the compliance instrument holding limit reduction exceeds the number of compliance instruments 

that a covered fuel supplier would have received in the distribution before subtracting the compliance instrument 

holding limit reduction, then the covered fuel supplier will not receive any compliance instruments in the distribution, 

and a compliance instrument holding limit reduction equal to the amount by which it exceeded the number of 

compliance instruments that a covered fuel supplier would have received in the distribution before subtracting the 

compliance instrument holding limit will be applied in the following year. 

(D) DEQ will distribute a number of compliance instruments to each covered fuel supplier using the formula in 

paragraph (B) and rounded down to the nearest whole number. 

(E) Any remaining compliance instruments not distributed due to rounding as described in paragraph (D) will be held in 

the compliance instrument reserve. 

(5) Distribution from compliance instrument reserve for new covered fuel suppliers that are not local distribution 

companies. 

(a) A covered fuel supplier is eligible for a distribution from the compliance instrument reserve if it is not a local 

distribution company and if the person was not included in the distribution of compliance instruments for that year 

according to section (4). 
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(b) For all calendar years after 2024, a covered fuel supplier meeting the requirements of subsection (a) is not eligible 

for a distribution of compliance instruments from the reserve if the person is a related entity to a covered fuel supplier 

that received a distribution of compliance instruments under section (4). 

(c) A covered fuel supplier identified according to subsection (a) and not ineligible under subsection (b) may request a 

distribution of compliance instruments from the reserve by submitting an application to DEQ, on a form approved by 

DEQ, that includes the information described in paragraphs (A) through (D), no later than June 1 of the year after the 

calendar year of the annual distribution of compliance instruments from which the covered fuel supplier was not 

included. The covered fuel supplier must submit a separate application for each year for which it is seeking distribution 

of compliance instruments from the reserve. 

(A) Information about the covered fuel supplier, including: 

(i) Name and full mailing address; and 

(ii) Designated representative’s contact information including name, title or position, phone number, and email address; 

(B) The calendar year of covered emissions for which compliance instruments are requested; 

(C) The reason for the request, including description of eligibility according to subsection (a); and 

(D) The following attestation, signed by the designated representative of the covered fuel supplier: 

 

I certify under penalty of perjury under the laws of the State of Oregon that I am a representative of [covered fuel 

supplier], am authorized to submit this application on its behalf, and that, to the best of my knowledge and belief, the 

information provided in this form is true, accurate, and complete. [Covered fuel supplier] is a covered fuel supplier in the 

year indicated in this application and requests compliance instruments from the reserve according to the information 

included in this application. 

 

(d) DEQ will review an application submitted according to subsection (b) to ensure that it meets the requirements of this 

section. DEQ will inform the applicant either that the submitted application is complete or that additional specific 

information is required to make the application complete. If the application is incomplete, DEQ will not consider the 

application further until the applicant provides the additional information requested by DEQ. 

(e) If DEQ approves an application, DEQ will distribute one or more compliance instruments to the covered fuel supplier 

from the reserve no later than June 15 of the year after the calendar year of the annual distribution of compliance 

instruments from which the covered fuel supplier was not included. DEQ will distribute compliance instruments from 

the reserve to the covered fuel supplier, as follows: 

(A) A maximum distribution amount that will not exceed the covered fuel supplier’s covered emissions in that calendar 

year using emissions data from the prior calendar year as reported by each covered fuel supplier as required by OAR 

340, division 215, and subject to DEQ’s initial review for errors, but prior to completion of third-party verification as 

required by OAR 340, division 272; and 

(B) If there are fewer compliance instruments in the reserve at the time of distribution than have been requested by all 

covered fuel suppliers who are approved for a reserve distribution for a calendar year, DEQ shall allocate compliance 

instruments in the reserve according to the ratio of each covered fuel supplier’s covered emissions in that calendar year 

to the total covered emissions from all covered fuel suppliers in that calendar year. 

(6) Each year, the sum of all compliance instruments that are not distributed to fuel suppliers in the distribution under 

section (4) as a result of compliance instrument holding limit reductions will be distributed to all covered fuel suppliers 

that did not have any compliance instrument holding limit reduction using the formula described in paragraph OAR 

340-271-0420(4)(b)(B), except that, for purposes of such redistribution, “total compliance instruments to distribute” 

means the total number of compliance instruments that DEQ did not distribute to fuel suppliers in the general 

distribution under section (4) as a result of compliance instrument holding limit reductions. Such additional distribution 

of compliance instruments shall be made at the same time as the distribution described in section (4). Any remaining 

compliance instruments not distributed due to rounding will be held in the compliance instrument reserve. 

(7) Upon distribution of compliance instruments according to sections (2), (4), (5), and (6), DEQ will notify the designated 
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representative of each covered fuel supplier in writing of the availability of compliance instruments. 

(8) DEQ will track distributed compliance instruments. 

STATUTORY/OTHER AUTHORITY: ORS 468.020, 468A.025, 468A.040, ORS 468.020, 468A.025, 468A.040

STATUTES/OTHER IMPLEMENTED: ORS 468.020, 468A.025, 468A.040, 468.035, 468A.010, 468A.015, 468A.045, 

ORS 468.020, 468A.025, 468A.040, 468.035, 468A.010, 468A.015, 468A.045
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