
State of Oregon 

Department of Environmental Quality Memorandum 
 

 

Date:   April 7, 2010 

 

To:  Environmental Quality Commission 

 

From:  Dick Pedersen, Director 

 

Subject: Agenda item T, Action item: Contested Case No. AQ/OB-NWR-09-078 regarding 

Edward Clarence Horecny 

April 29-30, 2010 EQC meeting 

 

Introduction  The Oregon Department of Environmental Quality implements 

environmental protection laws. Most people voluntarily comply with the 

laws; however, DEQ may assess civil penalties and orders to compel 

compliance or create deterrence. When persons or businesses do not agree 

with DEQ’s enforcement action, they have the right to an appeal and a 

contested case hearing before an administrative law judge.  

 

Recommendation  DEQ recommends that the Oregon Environmental Quality Commission 

issue a final order adopting Judge Betterton’s Proposed and Final Order. 

 

Background  On June 4, 2009, DEQ issued Edward Clarence Horecny a Notice of Civil 

Penalty Assessment and Order alleging a civil penalty of $2,796. On June 

1, 2009, Mr. Horecny appealed the notice and order, and a contested case 

hearing was held on December 2, 2009. Administrative Law Judge Ken 

Betterton issued a Proposed and Final Order on December 9, 2009, finding 

that a civil penalty of $2,750 was appropriate. On January 4, 2010, Mr. 

Horecny petitioned the commission for review of that order. 

 

Mr. Horecny did not file his exceptions and brief within thirty days of 

filing his Petition for Commission Review as required by EQC’s rule, and 

still has not filed them. EQC rules allow the commission to dismiss a 

petition for review when the exceptions and brief are not filed in a timely 

manner. The rules also prevent the commission from considering any 

substantive arguments that were not properly raised in timely exceptions, 

so dismissal is ordinarily the only efficient means for dealing with a 

petition for review that was not accompanied by the timely filing of 

exceptions. 
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A representative of DEQ will be present at the April 29-30, 2010 EQC 

meeting to answer any questions you may have about this request. The 

commission’s legal counsel will also be available to address any question 

relating to the commission’s legal authority with respect to this matter. 

 

EQC authority The commission has the authority to hear this appeal under OAR 340-011- 

   0575. 

 

Alternatives  EQC may: 

1. Dismiss the Petition for Commission Review and issue a final  

   order adopting Judge Betterton’s Proposed and Final Order. 

   2. Schedule the case for review at a future EQC meeting. 

 

Attachments  A. Letter from Stephanie Clark, dated February 16, 2010 

   B. Letter from Bryan Smith, dated February 10, 2010 

   C. Letter from Stephanie Clark, dated January 6, 2010 

   D. Petition for Commission Review of the Proposed and Final Order,  

    dated January 2, 2010  

   E. Proposed and Final Order, dated December 9, 2009 

   F. OAR 340-011-0575 

 

Available upon  1. OAR Chapter 340, Divisions 11, 12 and 264. 

request  2. ORS Chapter 468A 

    

 

   Approved: 

 

Division: _________________________ 

Leah E. Koss  

 

Report prepared by: Bryan Smith 

Environmental Law Specialist 

Phone: (503) 229-5395 
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