
State of Oregon 
Department of Environmental Quality Memorandum 
 
Date:  Feb. 7, 2011 
 
To:  Environmental Quality Commission 
 
From:  Dick Pedersen, Director 
 
Subject: Agenda item G, Action item: Action on petition for site-specific 

temperature criterion for the Hells Canyon reach of the Snake River 
  February 16-18, 2011, EQC meeting  
 
Why this is 
important 
 

On Dec. 8, 2010, Idaho Power Company submitted a petition to the 
commission for a site-specific temperature criterion for the Hells 
Canyon reach of the Snake River. Under OAR 137-001-0070, any 
person may petition an agency to adopt, amend or repeal a rule. The 
commission must either deny the petition or initiate rule making within 
90 days of receipt of the petition. 
 

DEQ 
recommendation 
and EQC motion 
 

DEQ recommends that the commission deny IPC’s petition but direct 
DEQ to consider the proposed site-specific temperature criterion during 
the department’s next water quality standards (triennial) review, as 
noted in action alternative two. DEQ also recommends that the 
commission authorize Director Pedersen to issue a written order 
denying the petition on the commission’s behalf.  
 
DEQ recommends the above action because IPC did not provide 
sufficient data and information to support changing the temperature 
criterion for the Snake River. In order to conclude that the proposed site 
specific temperature criterion will support the beneficial uses in the 
Hells Canyon reach of the Snake River, DEQ needs additional time to 
collect and analyze additional information and consult with fisheries 
experts.  
 

Background  
 

IPC owns and operates the Hells Canyon complex on the Snake 
River. The complex consists of a series of three dams and reservoirs 
that are operated to generate electricity. IPC is required to secure a 
license from the Federal Energy Regulatory Commission to operate 
the complex. The Clean Water Act section 401 requires IPC to obtain 
a certification from DEQ as part of the FERC licensing. The 
certification will require IPC to manage the complex and implement 
management actions such that all water quality standards are met, 
including the current temperature criterion of 13°C, downstream of 
the complex. The criterion is set to protect salmonid spawning from 
October 23 through April 15. IPC proposed in the petition to change 
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the applicable criterion to 14.5°C from October 23 to 31. The current 
criterion of 13ºC would still apply from November 1 through April 
15. DEQ held a public comment period on the petition from Jan. 14 
to Jan. 28, 2011 and received comments from 13 agencies and 
organizations.  
 

Key issues 
 

1. The Snake River, from the Hells Canyon dam to the Salmon River, 
is designated to support salmon and steelhead spawning through fry 
emergence from October 23 through April 15. The segment from the 
Salmon River to the Oregon/Washington border is designated to 
support salmon and steelhead spawning through fry emergence from 
November 1 through May 15 and the applicable temperature criterion 
is 13°C. These segments of the Snake River are also designated as a 
salmon and steelhead migration corridor with a corresponding 
temperature criterion of 20ºC from April 16 through October 22 and 
May 16 through October 31, respectively.  
 
2. DEQ has had two major rule revisions of the temperature criteria, 
in 1996 and 2003. These rule revisions entailed significant agency 
process, outreach and technical input. Following commission 
adoption of the rules, EPA consulted with both National Oceanic and 
Atmospheric Administration Fisheries and the U.S. Fish and Wildlife 
Service on the proposed rules. The 2003 temperature criteria were 
approved by EPA in March 2004. Northwest Environmental 
Advocates has appealed EPA’s approval of the 2003 criteria and that 
case is pending. 
 
3. The IPC petition requests that the commission amend the rules and 
change the numeric criterion for the Snake River, from the Hells 
Canyon dam to the Salmon River, during the time salmonids are 
expected to be spawning. The petition requests a higher temperature 
criterion of 14.5°C to replace the current criterion of 13ºC. The 
criterion would apply for one week, from October 23 to 31. The 13ºC 
criterion would continue to apply from November 1 through April 15. 
Data collected by IPC indicates that water below Hells Canyon dam 
will cool sufficiently to attain the 13°C criterion by November 1. 
 
4. IPC submitted one peer-reviewed document to support rule 
amendment. The petition asserts that 14.5°C will protect salmonid 
spawning below the Hells Canyon complex. 
 
5. ORS 183.390 requires the commission to consider six items when 
reviewing a petition. These items are listed below and followed with 
DEQ staff considerations: 

a. The continued need for the rule. Under federal regulations, 
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40 CFR §131.2, water quality standards include criteria set to 
protect the designated use. States are not required to develop 
site specific criteria, but federal rules require states to set 
criteria using “sound scientific rationale (40 CFR 131.11(a)).” 

b. The nature of complaints or comments received 
concerning the rule from the public. Please see attachment 
B for public comments.  

c. The complexity of the rule. The proposed rule language is 
simple; it replaces the 13°C criterion with 14.5°C for a 
specified time period. 

d. The extent to which the rule overlaps, duplicates or 
conflicts with other state rules or federal regulations and, 
to the extent feasible, with local government regulations. 
The proposed rule would result in a different level of 
protection than existing state water quality standards, which 
may be perceived as a conflict. For all other waterbodies in 
the state with the beneficial use designation of salmon and 
steelhead spawning through fry emergence the temperature 
criterion is 13°C. The Snake River below the Hells Canyon 
complex would be the only waterbody with a different 
applicable temperature criterion for that use. EPA must 
approve revisions to state water quality standards and because 
there are threatened and endangered species present in the 
Hells Canyon reach of the Snake River, EPA will be required 
to consult with the federal fisheries agencies on their approval 
action.   

e. The degree to which technology, economic conditions or 
other factors have changed in the subject area affected by 
the rule. DEQ is not aware of any conditions or factors that 
have changed in the subject area.  

f. The statutory citation or legal basis for the rule. The 
substantive authority for the proposed rule is ORS 468B.035, 
ORS 468B.048 and Clean Water Act section 303. 

 
EQC action 
alternatives 
 

The commission has three alternatives in response to the petition: 
1. Deny the petition and take no further action. The result of this 

action would be that DEQ staff would not be directed to 
conduct any additional work on the petition. Staff resources 
would continue to be spent on established agency priorities. 

2. Deny the petition and direct DEQ staff to consider the 
proposed site specific criterion during the next water quality 
standards (triennial) review and rulemaking process.  

3. Grant the petition and begin a formal rulemaking process. The 
rule language proposed by IPC would be public noticed 
without revision. DEQ would have to shift staff resources to 
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make this rulemaking a priority and would have to delay other 
rulemaking and projects, such as its efforts to revise the 
turbidity water quality standards and other commitments 
related to the water quality standards toxics rulemaking.  

 
Attachments 
 

A. Proposed amendment to water quality standards 
B. Summary of public comments  
C. Letters from commenters 
 

Available online  
 

1. IPC’s petition to initiate rulemaking for site-specific temperature 
criteria for fall Chinook Salmon spawning in the Hells Canyon reach of 
the Snake River 
 
Link: 
http://www.deq.state.or.us/wq/standards/docs/hellscanyon/IPCPetition.pdf  
 

 
 Approved: 
 

  Division: ____________________________ 
 
 

  Section: ____________________________ 
 

  Report prepared by: Marilyn Fonseca 
   Phone: 503-229-6804 
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Summary of public comments 
 

Prepared by: Marilyn Fonseca  Date: Feb. 4, 2011 
 
DEQ opened the public comment period Jan. 14, 2011, and closed it at 5 p.m. Jan. 28, 2011. 
DEQ received written comments from 14 organizations. The comments are organized by 
reference number, noted below. 
 

Comment The National Marine Fisheries Service recommends that the commission initiate 
formal rulemaking on the petition. NMFS notes that Idaho Power has been 
working to obtain a section 401 certification since 2003 and attainment of the 
temperature criterion has been a stumbling point in obtaining the certification. 
NMFS would like to see the temperature issue resolved. NMFS requests that 
NMFS be involved in the rulemaking process. (1) 
 

Comment EPA did not make a recommendation on the petition. EPA did not have adequate 
time to review the petition and appendices in detail but raised several concerns 
about the petition. EPA and DEQ have undergone considerable review and 
analysis of the temperature criterion. EPA did recommend that altering the 
criterion should be based on unambiguous new scientific information and 
analysis. The analysis should discuss why this segment of the Snake River and 
fall Chinook population require less stringent criteria than other fall Chinook 
populations. EPA raised concerns about the applicability of studies cited in the 
petition to the fall Chinook population in the Snake River. A site specific 
assessment of temperature criteria should address migration through fry 
emergence period. The petition notes that returns of adults have increased, so the 
current temperatures are protective. EPA notes that there have been increase of 
hatchery fish, not “natural origin” fish. EPA provided additional materials in 
response to the petition: a draft discussion paper on the potential benefits to fall 
Chinook and Steelhead from cooler temperatures in the Hells Canyon reach of the 
Snake River; a 2006 letter from EPA to Idaho Power providing comments in 
Idaho Power request for site specific criteria. (2) 
 

Comment IDEQ did not make a recommendation on the petition. IDEQ is interested in 
coordinating changes to water quality standards for the Snake River with the 
department. IDEQ would likely not begin rulemaking until April 2011. The 
earliest a rule could be finalized would be at the end of the 2012 legislative 
session. (3) 
 

Comment CRITFC recommends that the commission deny the petition. The proposal 
requires complex, technical analysis. CRITFC notes that there is a need for the 
current temperature criterion due to climate change and the sensitive species that 
need protection. Oregon would be better served by focusing resources on the 
section 401 certification. CRITFC also provided detailed comments on the 
technical appendices provided with the petition. (4) 
 

Item G 000006



Attachment B 
February 16-18, 2011, EQC meeting 
Page 2 of 3 
 

Comment ODFW did not make a recommendation on the petition. ODFW has the authority 
to manage the fisheries resources in the Snake River that are the subject of the 
petition. ODFW provided substantial information for establishing the timing of 
spawning in the Snake River when the temperature criteria were established. The 
information in the petition does not provide a compelling case for the commission 
to initiate rulemaking. ODFW recommends that changes to the criteria be based 
on evidence specific to the Snake River and fall Chinook. ODFW is willing to 
work with the petitioner and other agencies to identify the evidence needed to 
make a determination as to whether a different temperature criterion is 
appropriate for the Snake River. (5) 
 

Comment Five organizations submitted a joint letter and recommend that the commission 
deny the petition. Adoption of the proposed temperature standard will allow 
Idaho Power to avoid implementing measures sufficient to address the water 
quality impacts of the HCC. The organizations note that the current temperature 
criteria are barely sufficient to protect the endangered species that inhabit the 
reach below the HCC. The endangered species act requires a conservative, 
species protective approach. A weaker standard places the burden of uncertainty 
on the listed species. The current standard is achievable with existing technology. 
In addition to the letter, a review of Idaho Power’s proposed temperature 
mitigation projects was provided. (6) 
 

Comment The Nez Perce tribe requests that the commission deny the petition. The presence 
and operation of the HCC results in a shift of the natural thermal regime. The 
altered thermal regime causes the potential for delayed spawning, the potential 
for pre spawning mortality and reduced survival of eggs and fry. DEQ’s 
resources should be maintained on processing the 401 application. Temperature 
improvements in September and October are critical to protect pre-spawned adult 
salmon. (7) 
 

Comment The CTUIR Department of Natural Resources requests that the commission deny 
the petition. A higher temperature standard is unnecessary and unjustified and 
does not meet Oregon’s water quality goals. The costs of granting the petition 
will be borne by the people of Oregon and CTUIR, by reduced water quality and 
increased threats to beneficial uses. (8) 
 

Comment The Shoshone-Bannock Tribes requests that the DEQ maintain the current rule 
framework. The current framework will continue species recovery in the Snake 
River. The temperature regime proposed by Idaho Power is not more protective 
of listed stocks than the existing regime. (9*) 
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List of commenters 
 

Reference 
number 

 
Name 

 
Affiliation or organization 

1.  Bruce Suzumoto National Marine Fisheries Service 
2.  Michael A. Bussell EPA Region 10 
3.  Barry N. Burnell Idaho DEQ 
4.  Baptist P. Lumley Columbia River Inter-Tribal Fish 

Commission 
5.  Richard J. Kepler Oregon Department of Fish and 

Wildlife 
6.  Kevin Lewis, Brett Swift, Kate 

Miller, Liz Hamilton and 
Nicole Cordan  

Idaho Rivers United, American Rivers, 
Trout Unlimited, Northwest 
Sportfishing Industry Association and 
Save Our Wild Salmon 

7.  McCoy Oatman Nez Perce Tribe 
8.  Eric Quaempts Confederated Tribes of the Umatilla 

Indian Reservation  
9. * Nathan Small The Shoshone-Bannock Tribes 
10. ** Brian T. Kelly U.S. Department of the Interior Idaho 

Fish and Wildlife Office 
 
*DEQ received comment 9 after the close of the comment period and was able to summarize the 
comment for this document. 
 
*DEQ received comment 10 after the close of the comment period and has not summarized the 
comment in this document. The full text of that comment has been included with attachment C, 
for your reference. 
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