Attachment A
Dec. 6-7, 2012, EQC meeting
Page 1 of 40

DEPARTMENT OF ENVIRONMENTAL QUALITY

DIVISION 54
CLEAN WATER STATE REVOLVING FUND PROGRAM
340-054-0005
Purpose

(1) These rules, OAR 340-054-0005 to 340-054-0108, establish procedures and requirements for the Bepartment-will
follow-to-make-funding of projects and activities that enhance, protect or restore water quality through the Water

PoIIutlon Control Revolvmg Fund called the Clean Water State Revolvmg Fund{-GWSRE) —Miable%—pubhe

(2) The purpose of this division is toFhese-rules-are-intended-to-do-the-following:

(a) Provide-loans-to-projects-Assist a public agency to obtain financing for a project that enhances, er-protects or
restores water quality.;

(b) Ensure the loan application and funding processes, procedures and requirements are clear.thatloans-are-made-to
b - : - h :

(c) Establish-anPromote loan affordability by offering below-market interest rates.-below-marketrate-so-that the-loans
are-affordable;

(d) Ensure perpetuity of the CWSREF for reliability of project funding.Previde-loans-to-communities-of all-sizes-needing
F' . :

o) Speci ¢ oroiccts for whicl o,

Stat. Auth.: ORS 468.020 and ORS 468.440
Stats. Implemented: ORS 468.4235 to ORS 468.440
Hist.: DEQ 2-1989, f. & cert. ef. 3-10-89; DEQ 3-1995, f. & cert. ef. 1-23-95; DEQ 10-2003, f. & cert. ef. 5-27-03

340-054-0010
Definitions

The following definitions apply to this division of rulesunless-a-different-meaning-isrequired-by-context:

(1) "ActAllecation-Cycle" means the American Recovery and Reinvestment Act of 2009, Public Law 111-5, signed
into law on February 17, 2009funding-cycle-as-determined-by-the-Department.

(2) "Applicant" means a public agency that has applied for a an-eligible-Clean-\Water State-Revolving-Fund{CWSRF)
apphicant_loan under this division.

(34) "Borrower" means a public agency that has signed a CWSRF loan agreement with the departmentrecipient.
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(45) "Change ©order" means a written order and supporting information from the-a Bborrower to thea Bborrower's
contractor authorizing an addition, deletion or revision in the work within the scope of the contract documents,
including any required adjustment in contract price or time.

(56) "Checklist of Exhibits-andapplication Rrequirements" means the-meostrecent-version-ofthea list, provided by the
department, of all theexhlbmsrand—icequ#ed—documents that must be submltted W|th an appllcatlon to the department
under this division.in

(6%) "Clean Water Act" or "CWA" means the federal Clean-Water Pollution Control Act, 33 U.S.C. §1251 - §1387.

(78) "Clean Water State Revolving Fund" or "CWSRF" means the Water Pollution Control Revolving Fund
established under ORS 468.427.

(89) "Collector Ssewer" means thatthe portion of thea public sewerage-wastewater system thatis-installed primarily to
receive wastewater directly from individual residences and other individual public or private structures.

(942) "Construction" means the erection, installation, expansion or improvement of a wastewater or stormwater
facilitysewage-facilities, nonpoint source control activity andor estuary management project,s- and includes the
demolition of an obsolete facility.

(10) "Cross-cutting authorities" means requirements of federal laws and Executive Orders that apply to projects and
activities funded under the CWSRF program.

(113) "Default" means nenpayment-by-the Berrower-of-the failure to pay principal,-er interest or annual fees,ameount
of a-CW.SRF loan-on-the-payment's-due-date,failure-to or to comply with theother CWSRF loan terms or
conditionsprovisions-ef the-CWSRFlean, afoermaland includes the filing of bankruptcy filing-or other written
admission of an inability to paysatisfy a borrower's-C\W-SRE obligations_under a CWSRF loan.

(124) "Department" means the Oregon Department of Environmental Quality.

(13) "Design" means the preparation of engineering drawings and specifications for the proposed construction, and
may include pre-design activities.

(148) "EPA" means the U.S. Environmental Protection Agency.
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(1520) "Estuary Mmanagement" means the implementation of actions identified in a Comprehensive Conservation
Management Plan_developed for a designated national estuary.

(1629) "Local Scommunity Lloan" means a loan te-used by a public agency that-will-then-be-used-by-the public
ageney-to establish a local financial program that will fund an eligible nonpoint source control or te-address-estuary

management activityefforts-or-nronpeoint-source-control-activities.

(1730) "Maintenance" means regularly scheduled work thatis-performed to repair, replace or upgrade equipmentin a
facility, or to prevent or correct a failure or a malfunction of a sewage-wastewater or stormwater facility, nonpoint
source control or estuary management project.

"Mai = Hitati ir or ranlacaman

(18) "Natural infrastructure" means the use of natural form and ecosystem function to restore or augment the

intended water quality benefits of a project.

(19) "Nonpoint source" has the meaning given in ORS 468B.005.

(2032) "Nonpoint Ssource Ccontrol" means the-implementation of a nonpoint source poliution-managementcontrol
activity under section 319 of the Clean Water Act and 40 CFR §-35.3115(b) andthat is included in the department's
current mostrecent-edition-of-the-Oregon Nonpoint Source Control Program Plan.

(2135) "Operation" means the control of sewagewastewater collection system pumping stations and wastewater

facility treatment unit processes ~within-a-sewage-facility—Operation-also-means the control of equipment and

processes of stormwater facilities, nonpoint source control and estuary management projects, and—Furthermere;
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operation-means the financial and personnel management, records, laboratory control, process control, safety, and
emergency planning for these same-facilities and projects.

(2238) Planning.

(a) "Planning" means monitoring, data collection and measurement, evaluation, analysis, security evaluations, report
preparation, environmental review, public education and review process and any other activity leading to a written
plan for the provision of sewage-a wastewater or stormwater facilityfaeilities, nonpoint source control andor estuary
management projects intended to remediate an existing or anticipated water pollution problem.

(b) "Planning" does not mean;-but-excluding the preparation of detailed bid documents for construction.

(2339) "Point Ssource" has the meaning given in ORS 468B.005.means-any-discernible-confined-and-discrete

y 3 3 3 3

(2440) “Principal Fforgiveness” means additional subsidization that allows a borrower to repay only a specified
portion of the loan principal.

(2542) "Project" means the activities or tasks identified in thea loan application or thea loan agreement for which thea
Bborrower may expend or obligate funds.

(26) "Public agency" has the meaning given in ORS 468.423.

(2743) Replacement.

(a) "Replacement" means expenditures for obtaining and installing equipment, accessories or appurtenances
necessary for the ongoing operation during the design or useful life, if longer, of a sewage-wastewater or stormwater
facility, nonpoint source control or estuary management project to maintain the-a facility or project for the purpose for
whieh-it was designed and constructed.

(b) "Replacement” does not mean the replacement of the-a facility or project at the end of its useful life.
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(2952) "Sponsorship Ooption" means the Bdepartment's financing mechanism that allows a public agency's-sewage
collection-system-orsewage-treatment with the authority to finance and implement a wastewater facility project and
an eligible nonpoint source control or estuary manaqement &quahiymg—water—mseum&actmty to be flnanced through
a—smglfe one CWSRF Ioan

(30) "Stormwater" means water runoff from a precipitation event, snowmelt runoff, and surface runoff and drainage.

(31) "Sustainability" means the long term reliability and viability of finance, operations, environmental performance or
technology, or the use of natural infrastructure.

(33) "Wastewater collection system" means publicly owned pipelines, conduits, pumping stations, force mains and

any other related structures, devices or equipment used to convey wastewater to a wastewater treatment facility.

(34) "Wastewater facility" means a wastewater collection system or wastewater treatment facility.

(3558) "Wastewater Rreuse" means a project that reuses recycled water, as defined in OAR 340-055-0010, or
treated-effluent from a sewage-treatmentsystem;-commercial; or industrial process and—as-aresult-oftreatment;that
is suitable for a direct beneficial purpose or a controlled use-that-could-not-otherwise-oceur.

(36) "Wastewater treatment facility" means a publicly owned device, structure or equipment used to treat, neutralize,
stabilize, reuse or dispose of wastewater and treatment residuals.
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(3760) "Water Qquality Sstandards" means the surface water standards established in OAR ehapter-340-division-0
41 forsurface-waters-and the minimum groundwater protection requirements established in OAR ehapter-340;

division--040-for groundwater.

Stat. Auth.: ORS 468.020 and ORS 468.-423-468.440

Stats. Implemented: ORS 468.423 to ORS 468.440

Hist.: DEQ 2-1989, f. & cert. ef. 3-10-89; DEQ 30-1990, f. & cert. ef. 8-1-90; DEQ 1-1993, f. & cert. ef. 1-22-93; DEQ
3-1995, f. & cert. ef. 1-23-95; DEQ 10-2003, f. & cert. ef. 5-27-03; DEQ 3-2010(Temp), f. & cert. ef. 5-4-10 thru 10-29-
10; DEQ 13-2010, f. & cert. ef. 10-27-10

340-054-0011

Authorized Fund Uses

The department will use the CWSREF only to:

(1) Offer loans to eligible borrowers identified in the Intended Use Plan developed pursuant to OAR 340-054-0025.

(2) Fund loan reserves specified in OAR 340-054-0036.

(3) Purchase bonds or acquire other debt obligations.

(4) Pay CWSRF program administration costs to the extent allowed by federal law and state statute.

(5) Earn interest on fund accounts.

(6) Establish reserves for bonds issued by the state for use by the fund.

(7) Pay principal and interest of bond obligations sold to benefit the fund.

Stat. Auth.: ORS 468.020 and ORS 468.440
Stats. Implemented: ORS 468.423 to ORS 468.440

340-054-0015

Eligible Projects and Activities
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{H-A public agency may apply for a CWSREF loan fer-up to 100%_percent of thea water quality project and project
related costs including, but not limited to, efthe following-types-of projects-and-projectrelated-costs:

(1a) Planning for sewage-wastewater facilities, nonpoint source control or estuary management projects including
supplements or updates.;

(2b) Secendary-sewage-Wastewater treatment facilities.;

(3¢) Reserve capacity for a sewage-wastewater treatment or disposal facility that serves a population not to exceed a
20-year population projection, and for a sewage-wastewater collection system, or any portion thereof, not to exceed a
50-year population projection.;

(4e) Facilities related to bieselidssolids treatment, disposal, resource recovery, or-ard management.;

(5%) Interceptors, force mains and pumping stations.:

(6g) Identification and correction of the intrusion of groundwater into a collector sewer or interceptor sewer
(infiltration) and the direct flow of water other than wastewater or groundwater into a collector or interceptor sewer
(inflow).;

(7h) Majer-sewer+Replacement or repair of interceptor or collector sewersand-rehabilitation necessary to maintain
the structural integrity and function of the sewer.;

(8i) Combined-seweroQverflow correction_of a sewer designed as both a sanitary and stormwater sewer (combined
sewer), if required to protect sensitive estuarine waters or to comply with Bdepartment water quality statutes, rules or
permits, provided the project is the most cost effective alternative.;

(9}) New collector sewers required to alleviatecorrect documented water quality preblemsviolations of state statutes,
administrative rules or permit conditions or to serve an area with a documented health hazard due to failing onsite
wastewater treatment systems or other wastewater disposal practices resulting in discharge of inadequately treated
wastes.:

(10k) Storm-water eentretfacilities, systems or projects, including, but not limited to, engineered or natural facilities to
treat, convey or control stormwater discharge, and source controls intended to improve water quality or reduce

stormwater volume. reduce-infiliration-orinflow-to-a-sanitary-sewersystem-

(11m) Estuary management effertsactivities that address environmental quality directly related to water quality.

(12r) Nonpoint source control activities that address environmental quality directly related to water quality.
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Stat. Auth.: ORS 468.020 and ORS 468.423-0ORS-468.440

Stats. Implemented: ORS 468.423 -to ORS 468.440

Hist.: DEQ 2-1989, f. & cert. ef. 3-10-89; DEQ 30-1990, f. & cert. ef. 8-1-90; DEQ 1-1993, f. & cert. ef. 1-22-93; DEQ
3-1995, f. & cert. ef. 1-23-95; DEQ 10-2003, f. & cert. ef. 5-27-03

340-054-6020
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340-054-0022

LocalCommunity-Loans Application Requirements

(1) Application submittal. The department will notify interested parties at least annually of the opportunity to submit
appllcatlons for a CWSRF loan. An eI|Q|bIe publlc agency may submlt to the department a CWSREF loan appllcatlon at

(2) Consideration for funding. The department will consider an applicant for funding only if its project is included in the
Intended Use Plan and all application requirements in this division are met.

(3) All CWSRF loans. An applicant must submit the following to the department:

(a) A fully-executed-and-complete application on athe applicable form provided by the Bdepartment.;
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(be) A-completedDocuments specified in the Gchecklist of application Exhibits-and-Rrequirements provided by the
department.and-associated-documents;

(cd) Audited financial statements for the previous-three years prior to the application date and the Aapplicant's current

budget, {unless waived in writing by the Bdepartment.-in-its-diseretion);

(df) Evidence that-the Aapplicant has the authority to undertake the project:_including, but not limited to, evidence of a
loan approval resolution or similar authorization for signing a loan agreement and establishing a loan reserve
account.

(e) Evidence the applicant has authority to collect and pledge the revenue offered as repayment for a CWSREF loan,

repay a loan and, where applicable, the ability to ensure ongoing operation and maintenance of the proposed
wastewater or stormwater facility, nonpoint source control or estuary management project. The department may
require the following criteria to be met for a revenue-secured loan described under OAR 340-054-0065(2):

(A) An applicant's revenue stream is not at risk from undue dependence upon a limited portion of the system's
customer base or a pattern of delinquent payment from that portion of the system's customer base, and

(B) An applicant must have the ability to collect from delinquent customers.

(f) Pre-award compliance review report or other evidence as determined by the department to show compliance with
federal nondiscrimination requirements.

(9) For projects serving two or more public agencies, the executed inter-agency agreements, contracts or other
legally binding instruments necessary for financing, construction and operation of the proposed project. The
documents must be satisfactory to the department for determining an adequate pledge of security.

(h) Evidence of resolution, ordinance or other authorization approving bonds secured by sewer or other revenue
sources if required by the department.

(i) Official statement of recently issued bonds if required by the department.

(ir) Any other information requested by the Bdepartment_ as necessary to complete the loan application.

(4) Local community loan. In addition to the requirements in section (3) of this rule, an applicant applying for a
CWSREF local community loan must submit the following to the department:

(a) A description of how the project will implement a nonpoint source control activity or estuary management effort.

(b) A projected cash flow statement based on anticipated number of local loans, their repayment schedule, amount
and timing of department disbursement and amount and timing of repayments to the department.

(c) Unless waived by the department, evidence of a user charge system or other source of revenue if the applicant
will be securing and repaying the loan with sewer system revenues.

(d) Unless waived by the department, demonstration of compliance with applicable federal environmental cross-
cutting authorities.
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(e) Documentation that demonstrates compliance with the land use requirements in OAR 340-018-0050.

(f) In accordance with OAR 340-052, department approved plans and specifications for the project as applicable.

(g9) An environmental determination obtained from the department for a nonpoint source pollution control (CWA §
319) or estuary management (CWA § 320) project that are construction and treatment works as defined in the CWA §
212. The environmental determination must meet the following conditions:

(A) An applicant must provide all necessary documentation to support the department's review of the entire projects'
potential environmental impacts and include an analysis of a no action alternative and other reasonable alternatives
considered.

(B) Project construction must begin within five years of the environmental determination.

(h) If an applicant does not obtain an environmental determination as specified in subsection (4)(g) of this section, an
applicant may submit to the department, and the department may accept, an environmental determination made by
another agency that meets the following conditions:

(A) The project scope must be essentially unchanged from that accepted by the other agency.

(B) The other agency's determination must have been made within the previous five years.

(C) The federal environmental cross-cutting authorities have been met and documented.

(5) All design or construction loans. In addition to the requirements in section (3) of this rule, an applicant applying for
a CWSREF design or construction loan must submit the following to the department:

(a) Unless waived by the department, evidence of a user charge system or other source of revenue if the applicant
will be securing and repaying the loan with sewer system revenues.

(b) Unless waived by the department, demonstration of compliance with applicable federal environmental cross-
cutting authorities for a construction project.

(c) An environmental determination obtained from the department for a construction project of a treatment works as
defined in the CWA § 212, including a nonpoint source pollution control (CWA § 319) or estuary management (CWA
§ 320) project that are construction and treatment works as defined in the CWA § 212. The environmental
determination must meet the following conditions:

(A) An applicant must provide all necessary documentation to support the department's review of the entire projects'
potential environmental impacts and include an analysis of a no action alternative and other reasonable alternatives
considered.

(B) Project construction must begin within five years of the environmental determination.

(d) If an applicant does not obtain an environmental determination as specified in subsection (5)(c) of this section, an
applicant may submit to the department, and the department may accept, an environmental determination made by
another agency that meets the following conditions:

(A) The project scope must be essentially unchanged from that accepted by the other agency.

(B) The other agency's determination must have been made within the previous five years.

(C) The federal environmental cross-cutting authorities have been met and documented.

(e) Documentation that demonstrates compliance with the land use requirements in OAR 340-018-0050.
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(f) In accordance with OAR 340-052 and for a construction-only loan, department approved plans and specifications
for the project as applicable.

(q) If the estimated cost of a project is in excess of $10 million, a value engineering study satisfactory to the
department, prior to construction beginning. The study must be a specialized cost control technique specifically
applicable to the wastewater treatment facility design identifying cost savings that can be made without sacrificing
project reliability or efficiency.

(6) Design or construction loan for a point source project. In addition to the requirements in sections (3) and (5) of this
rule, an applicant applying for a CWSRF design or construction loan for a point source project must submit the
following to the department:

(a) An engineered planning document in the form of either a facility plan or project pre-design report that provides a
comprehensive evaluation of environmental factors, engineering alternatives and financial considerations affecting
the project area. This document must adequately describe the effectiveness and suitability of the proposed project to
address the identified water quality problem. An applicant must have this document reviewed and approved by the
department prior to signing a design or construction loan.

(b) Evidence of a sewer use ordinance or equivalent authority that prohibits:

(A) New connections from inflow sources into the wastewater collection system, and

(B) Wastewater introduced into the wastewater collection system containing toxics or other pollutants in amounts or
concentrations that have the potential of endangering public safety, adversely affecting the project or precluding the
selection of the most cost-effective alternative for the project.

(c) When a public agency applies for a wastewater facility construction loan that includes a sponsorship option,
complete information about the nonpoint source control or estuary management activity on the applicable application
form. The department will only consider a sponsorship option if a nonpoint source control or estuary management
activity is included as part of the entire project scope.

(7) Design or construction loan for a nonpoint source project. In addition to the requirements in sections (3) and (5) of
this rule, an applicant applying for a CWSRF design or construction loan for a nonpoint source project must submit to
the department an engineered planning report. The report must define the water quality problem and specify actions
an applicant will implement to correct the problem.

Stat. Auth.: ORS 468.020 and ORS-468.-423—0RS 468.440

Stats. Implemented: ORS 468.4239-& to ORS 468.44039
Hist.: DEQ 10-2003, f. & cert. ef. 5-27-03

340-054-0023

Plomring-enns
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340-054-0025

Application-ProcessProjectPriority-List-Intended Use Plan_and Project Priority List-Alecation-ofFunds

(1) IUP development. The Bdepartment will periedically;-but-nretless-than-annually -develop and submit an riended
Use-Plan{IUP) to EPA as described in section-606-0fthe CWA § 606 and 40 CFR §35.3150, and will update the IUP
as specified in section (2) of this rule. The IUP will describe how the department the-proposesé to fund projects

hroug -uses-of the CWSRF and will include a prOJect pnorlty Ilst that numerlcally ranksmg all eligible applications

(2) IUP update.

(a) Except as specified in subsection (2)(b) of this section, the department will update the annual IUP and project
priority list at least every four months or when the department receives five eligible applications, whichever timeframe
is shorter, and will submit the updated plan to EPA.

(b) If the department does not receive an eligible application during a four month period and determines the project
priority list does not need to be updated, the department will not update the IUP.

(3) IUP public notice. The department will provide public notice and an opportunity for the public to comment on a
proposed draft IUP.

(a) The department will notify all new applicants of their project application ranking on the project priority list when an
annual IUP is developed and updated.

(b) The department will provide 30 days for public comments on a proposed draft IUP.

(c) An applicant may request the department to reevaluate their project application's score and ranking on the
proposed project priority list or to make other changes to an IUP during the public comment period.

(d) The department will consider and respond to all comments submitted during the public comment period before
finalizing an 1UP.

(42) Project priority list development. Applications—Fora-The department will include an eligible project under OAR
340-054-0015 onte-be-considered-for the prOJect priority list;_if an Aappllcant mustsubmlts a completed appllcatlon on
a department approved form :

(54) Project Ppriority Llist Rranking.:

{a)-The Bdepartment will develop-a-projectpriority-tist-bynumerically ranking all eligible proposed projects
applications based on the point sum from-using the criteria s pecmed in Table 1 ef—thrs—ruteunder OAR 340 054-0026
and Table 2 under OAR 340 054 0027 2reje : m ‘
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(a) Except as specified in subsection (5)(b) of this section, the department will evaluate each criterion in Table 1
under OAR 340-054-0026 and Table 2 under OAR 340-054-0027 on a point scale from one to five as follows:

(A) One point = No or very low likelihood

(B) Two points = Low or in some minor way

(C) Three points = Moderate to significant likelihood

(D) Four points = High likelihood

(E) Five points = Very high likelihood

(b) The Bdepartment will evaluate criteria 1C, 1D, 2B, 2C, 2D, 2E, and 3D in OAR 340-054-0026 and criterion 5 in

OAR 340 054-0027 bv doubllnq the pomt scale specmed in subsectlon (5)(a) of thls sectlon update%heupre}eet
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{A)yThe department may retain an applicant's Rranked projects-may-remain on the project priority list in an IUP for up

to 36 months whlle an applicant pursuesmg—fun(#ﬂq all appllcable CWSRF flnancmq requwements specmed in thls
division.-Afte
list:
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(b) After the department initially includes a ranked project on the project priority list, an applicant must submit to the
department an annual written project status report to remain on the project priority list.

(c€) The Bdepartment may provide one six-month extension to an applicants requesting to remain on the project
priority list beyond the 36--month limit. An Aapplicants requesting an extension must submit to the department a

written project status pregress-report on the applicant's project progress indicating-the-status-of their-effort-in-pursuing
CWSRF-financing-and an updated time frame indicating when all CWSREF financing they-expectto-have-completed-all
requirements will be completedrecessary-to-be-awarded-funding.

(dB) The Bdepartment maywill remove a project from the project priority list upon written notice to thean applicant_if:

(A) An applicant does not submit an annual written project status report as required in subsection (6)(b) of this
section;

(B) An applicant does not request a six-month extension beyond the 36-month limit and submit the project status
report as required in subsection (6)(c) of this section;

(C) The department determines the project scope changed from the original ranked application;

(D)-atany-time tThe Bdepartment determines that-thea project does not meet eligibility requirements;

(E) An applicant does not-the Berrowerno-longer requires CWSREF financing; or

(F) the-An Aapplicant requests to be removed from the project priority listremeval.

(e) If the department removes a project from the project priority list as specified in paragraph (6)(d)(A through C) of
this section, an applicant may resubmit to the department a loan application for an eligible project that the department
will evaluate in accordance with section (5) of this rule.

Stat. Auth.: ORS 468.020 and ORS 468.423-468.440

Stats. Implemented: ORS 468.4233 &to ORS 468.44037

Hist.: DEQ 2-1989, f. & cert. ef. 3-10-89; DEQ 30-1990, f. & cert. ef. 8-1-90; DEQ 1-1993, f. & cert. ef. 1-22-93; DEQ

3-1995, f. & cert. ef. 1-23-95; DEQ 10-2003, f. & cert. ef. 5-27-03; DEQ 1-2009(Temp), f. 4-27-09, cert. ef. 5-1-09 thru
10-27-09; DEQ 7-2009, f. & cert. ef. 10-28-09; DEQ 3-2010(Temp), f. & cert. ef. 5-4-10 thru 10-29-10; DEQ 13-2010,

f. & cert. ef. 10-27-10

340-054-0026

Table 1: CWSREF Project Ranking Criteria for Non-planning Loans

Category 1. Water quality standards and public health considerations.

1A — Does project improve water quality by addressing water quality parameters including, but not limited to, the
following: temperature, dissolved oxygen, contaminated sediments, toxic substances, bacteria or nutrients?

1B — Does project ensure that a facility currently in compliance, but at risk of noncompliance, maintains compliance?

1C — Does project address noncompliance with water quality standards, public health issues or effluent limits related
to surface waters, biosolids, water reuse or groundwater?

— If project is not implemented, is a water quality standard likely to be exceeded or an existing exceedance likely
to worsen?
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Category 2. Watershed and health benefits.

2A — Does project improve or sustain aquatic habitat supporting native species or state or federally threatened or
endangered species?

2B — Does project address water quality or public health issue within a federally designated wild and scenic river or
sole source aquifer, state designated scenic waterway, the Lower Columbia River or Tillamook Bay estuary, a river
designated under OAR 340-041-0350, or a significant wetland and riparian area identified and listed by a local
government?

2C — Does project support implementation of a total maximum daily load (TMDL) allocation, a department water
quality status and action plan or designated groundwater management area declared under ORS 468B.1807

2D — Does project provide performance based water quality improvements supported by monitoring and reasonable
assurance that the project will continue to function over time?

2E — Does project integrate or expand sustainability or the use of natural infrastructure, or use approaches including,
but not limited to, water quality trading, that are not specified in Table 1, 2F through 2I of this rule?

2F — Does project incorporate or expand green stormwater infrastructure including, but not limited to, practices that
manage wet weather and that maintain and restore natural hydrology by infiltrating, evapotranspiring, harvesting or
using stormwater on a local or regional scale?

2G — Does project incorporate or expand water efficiency including, but not limited to, the use of improved
technologies and practices to deliver equal or better services with less water such as conservation, reuse efforts or
water loss reduction and prevention?

2H — Does project incorporate or expand energy efficiency including, but not limited to, the use of improved
technologies and practices to reduce energy consumption of water quality projects, use energy in a more efficient
way or to produce or utilize renewable energy?

2| — Does project incorporate or expand environmentally innovative projects including, but not limited to,
demonstrating new or innovative approaches to deliver services or manage water resources in a more sustainable

way?

Category 3. Other considerations.

3A — Does project include a long-term planning effort that addresses financial, managerial or technical capability, or
asset planning that ensures project will be maintained?

3B — Does project include a significant on-going educational or outreach component?

3C — Does project incorporate other resources including, but not limited to, in-kind support, other funding sources or a
partnership with a governmental, tribal or non-governmental organization?

3D — Does project address a water quality improvement or restoration need for a small community?

3E — Does project include a sponsorship option?

Stat. Auth.: ORS 468.020 and ORS 468.440
Stats. Implemented: ORS 468.423 to ORS 468.440

340-054-0027

Table 2: CWSREF Project Ranking Criteria for Planning Loans
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1 — Will the scope of the planning effort include more than one water quality benefit, pollutant or restoration effort?

2 — Will the scope of the planning effort include sustainability?

3 — Will the scope of the planning effort take advantage of an opportunity with respect to timing, finances, partnership
or other advantageous opportunity?

4 — Will the scope of the planning effort include financial, managerial or technical capability aspects of the project?

5 — Will the scope of the planning effort include integrating natural infrastructure and built systems?

6 — Will the scope of the planning effort demonstrate applicant cost effectiveness by considering three or more project
alternatives such as optimizing an existing facility, regional partnership or consolidation?

Stat. Auth.: ORS 468.020 and ORS 468.440
Stats. Implemented: ORS 468.423 to ORS 468.440

Page 22 of 40

Item E 000027



Attachment A
Dec. 6-7, 2012, EQC meeting
Page 23 of 40

340-054-0036

Reserves, CWSRF General Fund and Project Funding

(1) Allocation to reserves and CWSRF general fund. The department will allocate available CWSRF funds in a state
fiscal year first to the small community, planning and green project reserves, and then to the CWSRF general fund
based on the following amounts:

(a) A maximum of 25 percent of the total available CWSRF funds to the small community reserve.

(b) A maximum of $3 million to the planning reserve.

(c) An amount at least equal to the minimum required by the current capitalization grant to the green project reserve.

(d) Remaining amount of funds not allocated to the reserves specified in this section to the CWSRF general fund.

(2) Project funding increase.

(a) The department will offer a funding increase based on the original project priority list ranking to a borrower for an
existing project loan before offering funding to a loan applicant for a new project loan if:

(A) Funding is available in the CWSRF; and

(B) A borrower submits a written request to the department for additional funding, has legal authority to borrow and
financial capability to repay the increased loan amount.

(b) The department will award a funding increase to a borrower in an amount specified in section (3) of this rule by
increasing the amount of the existing loan or executing an additional loan at the current interest rate.

(3) Project funding allocation.

(a) During a state fiscal year the department will assign a project to an appropriate reserve, to the CWSRF general
fund or to both, and will allocate an amount to a borrower in project priority list rank order based on availability of
funds that:

(A) Is not more than the greater of $2.5 million or 15 percent of the total available CWSRF funds in a state fiscal year.
The department may allocate additional funds above this limit if funds are available after allocating this limit to all
borrowers who request project funding in a state fiscal year.
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(B) Is not more than the greater of $750,000 or 25 percent of the small community reserve, until all eligible small
community requests have been allocated.

(C) Is not more than $250,000 of the planning reserve.

(D) Only finances the portion of a project funded under the green project reserve that the department determines to
meet federal requirements for green infrastructure, water or energy efficiency improvement, or other environmentally
innovative activities as defined by current EPA requirements.

(b) During a state fiscal year the department will allocate funding for a new design or construction project loan from
the CWSRF general fund if the project is not funded from a reserve.

(c) The department will allocate in project priority list rank order available funding from the CWSRF general fund for a
small community or planning project that was not allocated from their respective reserves, or allocated less than the
total loan amount requested.

(4) Reallocation of reserve funds.

(a) If small community reserve or planning reserve funds remain on March 1 of a state fiscal year, the department will
reallocate in project priority list rank order remaining funds to a borrower who requests additional funding for an
existing project currently funded under these reserves. If funds remain after this reallocation, the department will
move these funds to the CWSRF general fund.

(b) The department will not reallocate funds remaining in the green project reserve to the CWSRF general fund.

(5) Sponsorship option allocation. The department will determine the total amount of CWSRF funds to be allocated at
the reduced interest rate through the sponsorship option in each state fiscal year.

Stat. Auth.: ORS 468.020 and ORS 468.440
Stats. Implemented: ORS 468.423 to ORS 468.440
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340-054-0056

CWSRF Loan Use Conditions

(1) Clean Water Act plans. The department will only provide a loan to a project that is consistent with plans developed
under sections 303(e), 319 or 320 of the Clean Water Act.

(2) Refinancing a long-term loan. The department will not provide a loan that will be used for refinancing a long-term
loan or other debt obligations.

(3) Refinancing an interim loan. The department may provide a loan to refinance an interim loan or self-generated
funds used to pay department approved project costs if the borrower:

(a) Provides the department with a written notice of intent to apply for long-term financing;

(b) Wants to proceed with the project using interim financing or self-generated funds; and

(c) Agrees to proceed at its own risk whether or not the CWSREF is available to provide long-term financing.

(4) Interim financing. The department may provide short-term, construction period financing for an eligible project if
the following conditions are met:

(a) Liquidity of the CWSRF fund is sufficient to provide financing without adversely affecting the amount and timing of
disbursements needed by prior obligations;

(b) The borrower has a legally enforceable obligation for long-term project financing satisfactory to the department;
and

(c) The loan agreement for interim financing will stipulate the department is not obligated to provide long-term
financing for the project.

Stat. Auth.: ORS 468.020 and ORS 468.440
Stats. Implemented: ORS 468.423 to ORS 468.440

340-054-0060
Loan Agreement and Conditions

The department will include conditions in a Each-loan agreement will-include-conditionsthat are applicable to the type
of project being financed, which-inelude-including, but are-not limited to, the following:
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(1) Timely use of loan funding. The department may cancel a loan agreement if a borrower fails to take reasonable
steps to begin using loan proceeds within two years after signing a loan agreement.

(24) Accounting. FheA Bborrower must maintain all CWSRF project accounts as separate accounts and must use
accounting, audit and fiscal procedures that conform to Generally Accepted Governmental Accounting Standards and
the requirements of the Governmental Accounting Standards Board.

(32) Records. FheA Bborrower must retain project files and records for atleast-three years after project performance
affirmative certification or project completion as determined by the Bdepartment_or such longer period as may be
required by applicable state or federal law. A borrower must also retain Efinancial files and records must-beretained
wntilfor three years after the loan is repaid in full.

(43) Wage requirementsRates.

(a) A borrower for a construction project of a treatment works as defined in the CWA § 212, including a nonpoint
source pollution (CWA § 319) or estuary management (CWA § 320) project that are construction and treatment works
as defined in the CWA § 212, must comply with the Davis-Bacon Act, as amended, 40 U.S.C. §§3141 to 3144 and
3146 or the prevailing wage rate requirements for public works projects under ORS 279C.800 to 279C.870 and OAR
839-025-0000 to 839-025-0540, whichever is higher.

(b) A borrower for a project not specified in subsection (4)(a) of this section must comply with the prevailing wage rate
requwements under ORS 2790 800 to 2790 870 and OAR 839 025 0000 to 839- 025 0540 Ihe—Appheant—must

(5) Debarment and suspension. A borrower must ensure compliance with Subpart C of 2 CFR 18, Responsibilities of
Participants Regarding Transactions Doing Business with Other Persons and Subpart C of 2 CFR 1532,
Responsibilities of Participants Regarding Transactions.

(65) Engineering documentsPlans-and-Speecifications. If a borrower uses CWSREF financing Ffor the construction of a
wastewatersewage-collection-system-or-a-sewage-treatment facility subject to OAR ehapter-340;,-division-052,-the
Berrower it must submit to ebtain-the Bdepartment's-approval-ofproject plans and specifications, operation and
maintenance manuals, inspection and certification of proper construction, and any other applicable documentation
required by OAR 340-052-before-commencement-of construction.

(786) Inspections and Pprogress Rreports.

ehapter—&t—@—dmsm@éQ—theA Bborrower must prewdehave a quallfled mspector under the dlrectlon of a remstered
civil, mechanical or electrical engineer, as appropriate, conduct on-going inspections during the construction phase of
a wastewater faC|I|tv subject to OAR 340-052 to ensure the project complles W|th approved plans and speC|f|cat|ons

~The Ddepartment orits representatlve may enter property owned or
controlled by the Bborrower to conduct interim inspections and may require progress reports sufficient to determine
compliance with approved plans and specifications and with other previsions-ef-the-loan agreement _provisions.

(b) F , The Bdepartment may seek
the-request review and analy3|s of constructlon plans from relevant agenC|es or offices to ensure these-the project
plans not subject to department review under OAR 340-052 support the successful implementation and completion of
the project. Buring-implementation-of-the-project-theA Bborrower must allow inspections by appropriately qualified
persons during project construction or implementation to ensure that-the project as constructed conforms to project
plans and other provisions of the loan agreement.

(8%#) Loan Aamendments.
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(a) The department will not require a loan amendment for Gchanges in project work that are consistent with the

project objectives ef the-project-and within the loan scope and funding level.-ef-the-loan-do-notrequire-the-execution
of-a-fermallean-amendment:

(b) The department will execute Aa loan amendment ifwill-berequired-inthefollowing-situations:

(Aa) The department awards a Bborrower receives-an mcrease |n the orlglnal approved loan amount at any time

(Bb) The Bborrower requests a decrease in the original loan amount at any time during the project or completes the
project and does not request disbursement of all loan proceeds; or-

(C) The department determines a borrower must meet additional federal or state requirements for CWSRF financing.

(98) Change Oorders.
review--The Ddepartment wrlt_y approve or reject thea Gchange Qorders based on the Ioan eI|g|b|I|ty of the project
modifications and on its-engineering value in accordance with OAR 340-052-0015. A borrower must submit a change
order to the department for engineering and financial review:

(a) When any change order is executed, and

(b) Prior to executing any change order that exceeds $100,000 or will alter project performance.

(109) Project Pperformance Ccertification for a sewage-cellection-system-orsewage-treatmentwastewater facility.

FheA Bborrower must submit to the Bdepartment, within a timeframe specified by the department, a-Pproject
Pperformance documents to verify if the facility meets performance and operational requirements and specifications
which the project was planned, designed and built to achieve. The documents may include, but are not limited to,
constructron certmcatron performance evaluation report or performance Gcertlflcatlon 4hat—meetsthereqwrementsef-

(118) Eligible Sconstruction Scosts. The department will disburse Eloan fundsdisbursements for construction costs
will-be-limited to work that complies with plans, specifications, change orders and addenda reviewed or approved by
the Bdepartment.

(124) Adjustments. The Bdepartment may; at any time; review and audit requests for payment and make adjustments
for eligibility, math errors, items not built or bought, unacceptable construction and-or other discrepancies.

(132) Contract and Bbid Bdocuments. TheA Bborrower must submit a copy of the awarded contract and bid
documents to the Bdepartment, including a tabulation of all bids received.

(143) Audit.

(a) If requested by the department, a borrower must submlt audlted financial statements to the department each year

(b) If federal funds are disbursed as loan proceeds, a borrower must comply with the federal requirements of the

Single Audit Act Amendments of 1984, 31 U.S.C. §§7501-7507 (1994) as amended by Pub. L. 104-156, §§ 1-3, 110
Stat. 1397 (1996), and Office of Manaqement and Budqet ClrcularA 133, Audlts of States, Local Governments and
Non-profit Organizations.tatern ‘ :
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(15) Default Rremedies. A loan agreement must provide adequate remedies for the department to enforce the terms

of the agreement. Upon default by a Bborrower, the Bdepartment may_proceed with one or more of the following:

(a) Pursue any remedy available to it against the borroweratlaw-erin-equity.

(b) Appoint a receiver at the expense of the Bborrower to operate the facility that generatespreduces the pledged
revenues.

(c) Set and collect utility rates and charges_pledged as security for the loan.

(d) Withhold any amounts otherwise due to the Bborrower from the State of Oregon and direct that-such funds be
applied to the debt service and fees due on the CWSREF loan. If the Bdepartment finds that-the loan to the Bborrower
is otherwise adequately secured, the Bdepartment may waive this right in the loan agreement or other loan
documentationte-withheold-staterevenue-due-to-the Borrower.

(e) Declare all or any part of the indebtedness immediately due and payable.

(16) Release. The-A Bborrower shalimust release and discharge the Bdepartment, its officers, agents and employees
from all liabilities, obligations and claims arising-eut-ef-theoccurring from project work or under the loan, subject only
to exceptions previously agreed upon in a written contract between the Bdepartment and the Bborrower.

(17) Effect of document Aapproval or Ccertification-ef-Bocuments.

(a) The department's Rreview and approval of facilities plans, design drawings and specifications, or any other
documents by or for the Bdepartment does not relieve the-a Bborrower of responsibility to properly plan, design, build
and effectively operate and maintain a sewage-wastewater or stormwater facility, nonpoint source control or estuary
management project as required by law, regulations, permits and good management practices.

(b) The Bdepartment ismay not be held responsible for:

(A) aAny project costs or any losses or damages resulting from defects in the-plans, design drawings and
specifications, or other sub-agreement documents.

(B) The-Departmentis-notrespensible-forvVerifying cost-effectiveness, cost comparisons or adherence to state

procurement regulations.
(18) Reservation of Rrights.:

(a) Nething-in-thisrule-prehibits-aA Bborrower is not prohibited from requiring more assurances, guarantees,
indemnity or other contractual requirements from any party performing project work; and

(b) Nething-intherule-affects tThe Bdepartment's right to take remedial action, including, but not limited to,
administrative enforcement action and actions for breach of contract against a Bborrower that fails to carry out its
obligations under OAR Chapter 340_is not affected by this rule.

(19) Other PQrOV|S|ons and documentatlon The department may include other DI’OVISIOnS in a CWSREF loan
agreements- w ecessary to meet the
goals-ef-the Clean Water Act and ORS 468 423 to 468 440 and require documentatlon including, but not limited to, a
legal counsel opinion that the loan agreement is enforceable.
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Stat. Auth.: ORS 468.020 and ORS 468.423-468.440

Stats. Implemented: ORS 468.4233-& to ORS 468.44037

Hist.: DEQ 2-1989, f. & cert. ef. 3-10-89; DEQ 31-1989(Temp), f. & cert. ef. 12-14-89; DEQ 30-1990, f. & cert. ef. 8-1-
90; DEQ 1-1993, f. & cert. ef. 1-22-93; DEQ 3-1995, f. & cert. ef. 1-23-95; Administrative Correction; DEQ 10-2003, f.
& cert. ef. 5-27-03; DEQ 2-2008, f. & cert. ef. 2-27-08

340-054-0065

Loan Types, Terms and Interest Rates

(1) Loan Ftypes-efLeans. A CWSRF loan must be one of the following-types-ofleans:

(a) A loan secured by a general obligation bond or other full faith and credit obligation of the-a Bborrower,-which that
is supported by the Bborrower's unlimited ad valorem taxing power.

(b) A loan secured by a bond or other obligation of the-a Bborrower that is not subject to approprlatlon and meets the
requirements spemﬂed in sectlon (2) of this rule A v v

(c) A Rrevenue Ssecured Lloan that cemplies-withmeets the requirements specified in section (2) of this rule.

(d) An Aalternative Lloan that eemplies-withmeets the requirements specified in section (3) of this rule.

A Disereti o . i _

(2) Revenue Ssecured Lloans. A revenue secured loan offered by the department Theseloans-must:

(a) Be represented by a properly executed loan agreement, bonds or other unconditional obligations to pay from
specified revenues that are pledged te-by the Bborrower to the department.; tThe obligation to pay must include a

pledge of security acceptable to the departmentmay-rotbe-subjectto-the-appropriation-of-funds.

(b) Include a rate provision that requires the Bborrower to impose and collect revenues sufficient to pay:

(A) All expenses of operation, maintenance and replacement of a sewagewastewater or stormwater facility, nonpoint
source control or estuary management projects.

(B) All debt service.

(C) All other financial obligations_including, but not limited to,{sueh-as contributions to reserve accounts) imposed in
connection with prior lien obligations.

(D) An amount equal to the coverage requirements of the loan. This requirement is the product of the coverage factor
times the debt service due in that year on the CWSRF loan. The coverage factor used must correspond to the
coverage factor and reserve percentage set-selected by the Bborrower from subsection (2)(d) of this section.

(c) Centain-Include a debt service reserve provision requiring the Bborrower to maintain a pledged reserve that-is

dedicated to the-paymentofthe CWSRF loan payment and that meets the following requirements:
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(A) The lean-debt service reserve must be maintained in an amount that-is-at least equal to the product of the reserve
percentage shown-listed in subsection (2)(d) of this section times one half the average annual debt service during the
repayment period based on the repayment schedule or revised repayment schedule in the loan agreement. The
reserve percentage selected from subsection (2)(d) of this section must correspond to the coverage factor selected
for the CWSREF loan.

(B) A Lloan reserves may be funded with eash-of-the Bborrower's cash, a letter of credit, repayment guaranty or other
third party commitment to advance funds that is satisfactory to the Bdepartment. If the Bdepartment determines that
reserve funding-ef-thereserve-as-deseribed-above imposes an undue hardship on the Bborrower, the Bdepartment
may allow reserves to be funded with CWSRF loan proceeds.

(d) Comply with the one of the following sets-ef-coverage factors (net income to debt service) and reserve
percentages_(percentage of one-half the average annual debt service):

* *k

(A) Option1:-1.05:1--100_percent%

(B) Option-2:-1.15:1--75 percent%

(C) Option-3+-1.25:1--50 percent%

(D) Option-4+1.35:1--25 percent%
Zhlotlrsermcte-DobiSopie
“Pereentage-of-H2-the-Average-Annual-Debt-Service

(e) Include a requirement for the borrower to conduct a periodic rate review and adjustment of rates, if necessary, to
ensure estimated revenues in subsequent years are sufficient.

(f) Include a requirement that if revenues fail to achieve the required rate level, the Bborrower must promptly adjust
rates and charges to assure future compliance with the rate requirements. The Bdepartment may determine that
failure to adjust rates does not constitute a default if the Bborrower transfers unencumbered resources in an amount
equal to the revenue deficiency to the utility system that preducesgenerates the revenues.

(9) Include a requirement that if the reserve account is depleted for any reason, the Bborrower must take prompt
action to restore the reserve to the required minimum amount.

(h) Include a requirement restricting additional debt appropriate to the financial condition of the Bborrower.

(i) Prohibit the Bborrower from selling, transferring or encumbering any financial or fixed asset of the utility system
that produces the pledged revenues if the Bborrower is in violation of anya CWSRF loan requirements, or if such
sale, transfer or encumbrance may cause a violation of ary-a CWSRF loan requirements.

(3) Alternative Lloans. The Bdepartment may authorize an Aalternative Lloans for a reasonable alternative financing
methods-offinancing if the Bborrower demonstrates to the department's the-satisfaction-ef the-Department that:

/ w-Borrowing money from the CWSRF through
general obllgatlon bonds revenue bonds or a revenue-secured loan, as described in subsection (1)(a), (b) or (c) of
this rule_is unduly burdensome or costly to the borrower.

(b) The Aalternative Lloan has a credit quality thatis-substantially equal to, or better than, the eredit-qualityofa

Rrevenue Ssecured Lloan credit quality to thatthe Bborrower. tn-determining-whetheran-Alternative Loan-meets-the
requirement-tThe Bdepartment may consult with a financial advisor and may charge the Applicant-the-borrower
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reasonable consultation costs ef-such-consultationto determine if an alternative loan meets the credit quality
requirement.

(45) Interest Rrates.:

(a) Effective date. The interest rates as specified in this section are effective for all loan agreements executed on or
after January 1, 2013.

(ba) Base rate. The department will determine the base rate used in computing the interest rates on all direct loans
for a quarter will-be-based on the weekly average of the-weekly-state and local government bond interest rates for the
preceding quarter. This base rate will be the "state and local bonds" entry reported in "Federal-Statistical
ReleaseSelected Interest Rates, H.15:" posted by Fhis-entry-is-quoted-by-the Federal Reserve from the "Bond Buyer
Index" for general obligation bonds (20 years to maturity, mixed quality).

(cb) Planning Lloans. The interest rate for a planning loans will be equal to 25 percent% of the base rate.

(de) Local Scommunity Lloans. The interest rate for a local community loans will be equal to 50_percent% of the base
rate.

(eg) All Oother Bdirect Lloans. Except as provided in OAR 340-054-0065(102), the department will provide the
following interest rates for all other CWSRF Lloans-willbe-made-atone-ofthe following-interestrates:

(A) 25 _percent% of the base rate, {with a maximum repayment period of 5 years.);

(B) 55%30 percent of the base rate for small communities with less than statewide median household income or 45
percent for all other borrowers, {with a maximum repayment period of 10 years.):

(C) 806%35 percent of the base rate for small communities with less than statewide median household income or 50
percent for all other borrowers, {with a maximum repayment period of 15 years.};

(D) 85%40 percent of the base rate for small communities with less than statewide median household income or 55
percent for all other borrowers, {with a maximum repayment period of 20 years.)-

(fh) Sponsorship option. When thea sponsorshlp optlon is |mplemented m@enjanetlen—wihwnhln the scope of a
constructlon Ioan the d egartment S
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(A) Will calculate the debt service on the wastewater facility project based on subsection (4)(e) of this rule;

(B) Will calculate the debt service on a combined sponsorship loan by reducing the interest rate so the debt service
on the sponsorship loan equals the debt service as calculated in subsection (4(f)(A) of this rule; and

(C) May not reduce the resulting interest rate below one percent.

(gi) Bond proceeds for direct loans. The department may use Bbond proceeds that are matching funds for federal
capitalization grants may-be-used-to fund direct loans at the interest rates listed in this section. This subsection will
not be affected by any change in the source of repayment for matching bonds.

(56) Interest Aaccrual and Ppayment Pperiods. Interest accrual begins at-the-time-ef-eachwhen the department
makes the first CWSRF loan disbursement frem-the-C\WW.SRF-to thea Bborrower. A borrower must include Aall
outstanding accrued interest will-be-included-with each loan repayment.

(6%) Annual loan Ffee.

(a) Except as prowded in subsectlons (6)(b) and (6)(c) of this sectlon lhea Bborrower must pay the department
—Aan annual loan fee of

- Qecmed in the payments schedule Hen%ﬂed—m theits
Ioan agreement s—payment—seheduk:u Thls annual loan fee is in addition to any other payments a borrower is required
to make under its loan agreement.

(b) From January 1, 2013 through December 31, 2014, the annual loan fee will be 0.25 percent on the unpaid loan
balance.

(c) The department will not charge a borrower any annual loan fee for a planning loan.

(79) Commencement of Lloan Rrepayment. A borrower must begin its loan Pprincipal and interest repayments en

leans-will-begin-within one year of the date the facility is operationally complete and ready for the purpose it was

planned, designed, and builtef-tnitiation-of Operations or the project is completedeompletion, as determined by the
Bdepartment.

(849) Loan Fterm--.

(a) A borrower AlHeans-must be-fully repay a loan repaid-within-20-years-of the-date-of Initiation-of Operations-or
project-completion,-in accordance with a schedule determined by the Bdepartment. Generally;-theloanrepayment
term-will-be-ne-longerthanThe department will consider the useful life of the assets financed when determining a

schedule, and the repayment term for:and-willbe-based-on-the-Borrower's-ability to-pay-

(Aa) Fheleanterm-forA planning loans will not exceed five years.
(Bb) Fheloan-term-forA local community loans will not exceed ten years.

(C) All other loans will not exceed 20 years after project completion.
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(bf) The department will allow i i i i i
0564-0065(6)(f—Pprepayments willbe-allowed-at any tlme W|thout penalty on aII CWSRF Ioans except as Qecmed in
section (10) provided-forin-OAR-340-054-0065(12)-of this rule.

(944) Minor Mvariations in Lloan Fterms. The Bdepartment may allewauthorize minor variations in the-financial terms
of loans described in this sectienrule to facilitate administration and repayment of a loans.

(102) Leveraged Lloans.

(a) The Bdepartment may :

{b}-Ffund loans with bond proceeds as-apart-ofthrough a leveraged loan program with-under the following terms and
conditions:

(AB) Interest rates enleveragedloans-will be less than the interest rate paid by the state on bonds sold to fund the
leveraged loans. Rates will be fixed at 65 _percent% of the base rate.

(BCG) Loan fees forleveragedleans-will be in accordance with section (6) of this rule.net-exceed-the-amount-charged
mmmmm‘ j j 0

(C) Notwithstanding other provisions of this rule, the department may make changes to the terms and conditions of a
leveraged CWSREF loan to make it marketable. To the maximum extent practicable, the terms and conditions will be
the same as for direct loans.

(bB) Cests-ofbBond issuance and related transaction costs will be paid out of bond proceeds to the extent permitted
by law.

(113) Additional subsidization. The department must provide additional subsidization to the minimum extent required

by the current federal fiscal year capitalization grant. Fhis-aAdditional subsidization will be in the form of principal

forgiveness in accordance with the criteria established in this rulesection. A Lloans with additional-subsidization-in-the

ferm-ef-principal forgiveness areis subject to standard interest rates, fees, and loan terms as defined in the-this rules
f this division.

(a) Principal forgiveness priority. The department will offer principal forgiveness to a project based on original project
priority list rank order and in the following priority to a:

(A) Small community with less than statewide median household income for an increase to a current planning loan
and then to a new planning loan.

(B) Small community with less than statewide median household income for an increase to a current design or
construction loan and then to a new design or construction loan.

(C) Small community with equal to or more than statewide median household income for an increase to a current
planning, design or construction loan and then to a new planning, design or construction loan.
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(D) Community other than a small community with less than statewide median household income for an increase to a
current design or construction loan and then to a new design or construction loan; and then to a

(E) Community other than a small community with equal to or more than statewide median household income for an
increase to a current design or construction loan and then to a new design or construction loan.

(b) Principal forgiveness ineligibility. A project funded under the sponsorship option is not eligible for principal
forgiveness.

(ca) Principal forgiveness for a point source project. The department will base Eeligibility and the amount of principal
forgiveness for a point source project are-based-on thea community’s median household income (MHI). The MHI
used to calculate the level of pnncrpal forglveness is based on the most recent and avallable income data provrded by
the U.S. Census Bureau. \
Bureau-The department may use sub data such as census tract -6F block tract data or an income survev approved
bv the department wm—be—used-as a baS|s for calculatlng thean appllcants or borrowers MHI tn—heu—ef—U—S—Qensus

(AB) Caleulating-the-amount-of-Determining principal forgiveness eligibility.

(i) Foran-applicant-whose-MHlis less-than-the-statewide-MHItheAn applicant’s or borrower's MHI is multiplied by an
affordability index and then the result is divided by twelve if its MHI is less than the statewide MHI. The result of this
calculation yields an affordability rate expressed in dollars per month. The department will use the affordability rate to
determine the maximum amount of additional-subsidization-forwhich-theprincipal forgiveness an applicant or
borrower is eligible for. An applicant or borrower must submit and obtain written department approval for itsA
projected sewer rate that reflects;-reflecting the additional costs of the proposed project-must-be-submitted-by-the
cizclenpiondopprenodpdtine by ciho donastimont

(ii) The affordability index is used to calculate the affordability rate. The affordability index of 1.25 percent is the
department’s standard factor representing the percentage of a household’s income necessary to cover the cost of
sewer service. This factor is adjusted semi-annually for inflation based on the Portland, Oregon consumer price index
as listed by the Oregon Employment Department.

(iii) Calculating the affordability rate (AR): AR = (Applicant’s MHI x affordability index)/12

(iv) If the affordability rate (in cost per month) is less than the projected sewer rate (in cost per month), then the-an
applicant or borrower is eligible for principal forgiveness.

(BC) Principal forgiveness amount. The maximum amount of principal forgiveness is the amount required to reduce
the projected sewer rate to a level equal to the calculated affordability rate. The total amount of principal forgiveness
the department will offer to a point source project must will-not exceed 75 percent of the loan amount or $1 million,
whichever is less.

(db) Prrncrpal forgiveness for a nonpornt source control oran estuary management project. A-nonpeoint-source-control
—The total amount of principal forgiveness the
department will offereﬁered—te—any—ene to a nonpomt source control or estuary management project may-must not
exceed 30 percent of the loan amount or $1 million, whichever is less.

(ee) Principal forgiveness for a planning project. A-planning-project-is-eligible-for-principal-forgiveness—The total
amount of principal forgiveness the department will offer effered-to aany-ene planning project maymust not exceed 30

percent of the loan amount.

Stat. Auth.: ORS 468.020 and ORS 468-423-468.440
Stats. Implemented: ORS 468.4233-& -468-437to ORS 468.440
Hist.: DEQ 2-1989, f. & cert. ef. 3-10-89; DEQ 31-1989(Temp), f. & cert. ef. 12-14-89; DEQ 30-1990, f. & cert. ef. 8-1-
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90; DEQ 1-1993, f. & cert. ef. 1-22-93; DEQ 3-1995, f. & cert. ef. 1-23-95; DEQ 10-2003, f. & cert. ef. 5-27-03; DEQ
3-2010(Temp), f. & cert. ef. 5-4-10 thru 10-29-10; DEQ 13-2010, f. & cert. ef. 10-27-10

Wastewater-Hardship-Grant Program
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rBLE]

Funding under the 2009 American Recovery and Reinvestment Act (Act)
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340-054-0100

Implementation within the Clean-WaterState-RevelvingFurd CWSRFE Program

(1) OAR 340-054-010098 through 340-054-0108 prescribe the use of Act funds through the Clean-\Aater State
Revelving-Fund{CWSRF) program when such funds are available to the department.

(2) When Act funds are available to the department, the department must award these funds must-be-awarded-to
public agencies in accordance with the Act and are-subject-to-the requirements of the CWSRFClean\Water-State

Revolving-Fund.

(3) All requirements for projects funded under the Act not specifically addressed in OAR 340-054-010098 through
340-054-0108 are subject to 340-054-00054 through 340-054-0065.

Stat. Auth.: ORS 468.020 &and ORS 468.440
Stats. Implemented: ORS 468.423 -to ORS 468.440
Hist.: DEQ 1-2009(Temp), f. 4-27-09, cert. ef. 5-1-09 thru 10-27-09; DEQ 7-2009, f. & cert. ef. 10-28-09

340-054-0102

Project Eligibility under the Act

(1) Eligibility for funding under the Act is the same as prescribed in OAR 340-054-0015(H except planning, as defined
in 340-054-0010(2238), is not eligible.

(2) The acquisition of land for any purpose, or the development or purchase of an easement are not eligible under the
Act.

Stat. Auth.: ORS 468.020 &and ORS 468.440
Stats. Implemented: ORS 468.423 -to ORS 468.440
Hist.: DEQ 1-2009(Temp), f. 4-27-09, cert. ef. 5-1-09 thru 10-27-09; DEQ 7-2009, f. & cert. ef. 10-28-09

340-054-0104
Use of Funds; and Intended Use Plan under the Act

(1) Funding purpose. Notwithstanding OAR 340-054-001126, funding provided under the Act may be used only for
the following CWSRF purposes:

(a) To make loans, or purchase bonds;
(b) To pay CWSRF program administration costs to the extent allowed by federal law;
(c) To earn interest on fund accounts.

(2) Loan lincreases. Notwithstanding OAR 340-054-003625(6)(c), the department will only provide loan increases
using Act funding will-enly-be-made-to loans funded by the Act and only to the extent consistent with OAR 340-054-
0106.

(3) Existing loan agreement. A borrower with a loan agreement executed prior to October 1, 2008 is not eligible to
receive funding under the Act for a project as described and funded under that existing loan agreement.
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(4) Loan reserve. Notwithstanding OAR 340-054-00365(2)}(c}B}, the required reserve of any individual loan cannot
be funded with CWSRF loan proceeds provided from the Act.

(5) Intended Use Plan.-(1JP):
(a) A project must be listed in the Intended-Use-Plan]UP to be eligible for funding under the Act.

(b) Notwithstanding OAR 340-054-0025(3)(b){5)}{€), the department must provide at least 14 days for public
comments on the-a proposed draft intended-UseRPlan|UP.

Stat. Auth.: ORS 468.020 &and ORS 468.440
Stats. Implemented: ORS 468.423 -to ORS 468.440
Hist.: DEQ 1-2009(Temp), f. 4-27-09, cert. ef. 5-1-09 thru 10-27-09; DEQ 7-2009, f. & cert. ef. 10-28-09

340-054-0106
Allocation of Act Funds
Notwithstanding OAR 340-054-003625(8), funds made available by the Act must be allocated as follows:

(1) Funding of applicants. Funds will be offered to an applicant on the project priority list in rank order, subject to
eligibility. A project is not eligible unless all required documentation is complete and appropriate environmental
review, including any required notice and opportunity for public comment, has been completed at the time the
department finalizes the intended use plan.

(2) Applicant’s funding limit. The department will determine the amount of funding to be provided to an applicant, but
the amount of any loan may not exceed $5 million per applicant, except as provided in section (3) of this rule.

(3) Allocation of remaining funds. If there are no applicants on the project priority list eligible for a loan under the Act,
a borrower that has received partial funding under the Act may be allocated additional funding. The department may
allocate the remaining funds to a borrower based on rank order not to exceed 25 percent of the remaining funds or $2
million, whichever is greater.

(4) Green Pproject Rreserve. The department must establish a green project reserve with 20 percent of the funding
received under the Act for projects to address green infrastructure, water or energy efficiency improvements or other
environmentally innovative activities. If the department determines and certifies there are insufficient eligible projects
for funding under this reserve, the reserve may be allocated to other eligible projects under the Act.

(5) Funding categories. Funds available under the Act may not be used to establish an-Expedited-Loan+eserve-a
Ssmall Scommunity reserve or a Pplanning reserve.

Stat. Auth.: ORS 468.020 &and ORS 468.440
Stats. Implemented: ORS 468.423 -to ORS 468.440
Hist.: DEQ 1-2009(Temp), f. 4-27-09, cert. ef. 5-1-09 thru 10-27-09; DEQ 7-2009, f. & cert. ef. 10-28-09

340-054-0108
Financial Terms
Notwithstanding OAR 340-054-0065, the following financial terms apply to any loan funded under the Act.

(1) Interest rates. The department may provide Aa loan may-be-provided-at a zero percent interest rate.

(2) Principal forgiveness.
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(a) A loan made by the department to a smallcommunity-as-defined-in-OAR-340-054-0010(48)public agency serving

a population of 5,000 or less must include 75 percent principal forgiveness on the total amount borrowed.

(b) A loan made by the department to a public agency serving a population greater than 5,000AH-etherloans must
include 50 percent principal forgiveness on the total amount borrowed.

(c) Principal forgiveness is granted upon execution of the loan agreement.

Stat. Auth.: ORS 468.020 &and ORS 468.440
Stats. Implemented: ORS 468.423 -to ORS 468.440
Hist.: DEQ 1-2009(Temp), f. 4-27-09, cert. ef. 5-1-09 thru 10-27-09; DEQ 7-2009, f. & cert. ef. 10-28-09
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Summary of public comment and agency responses

Title of proposal: Clean Water State Revolving Fund Program Rules update

Prepared by: Judy Johndohl, Water Quality Community and Program Assistance Section
Date: Oct. 5, 2012

Comment DEQ opened a public comment period Aug. 1, 2012, and closed it at 5 p.m. on Sept.
period 14, 2012. DEQ held public hearings on the following dates at the following
locations:

e Sept. 4, 2012, 3 p.m. Oregon DEQ Headquarters, Portland and DEQ Pendleton
and Eugene offices via conference call

o Sept. 5, 2012, 3 p.m. DEQ Bend office

e Sept. 6,2012, 3 p.m. DEQ Medford office

No one attended the hearings.

Organization Summaries of individual comments received by email and DEQ's responses are
of comments  provided below. When a person’s comment included multiple topics, that comment

and is divided by topic and each is addressed separately. Commenters are referenced by
responses number. A list of commenters and their reference numbers follows the comments and
responses.

Summary of comments and agency responses

Comment 1 The Tribe appreciates DEQ taking proactive steps to modify the State Revolving
Fund program in a way that attempts to deal with some of the more difficult to
control pollutant sources including stormwater and non-point sources. Of particular
interest, the Tribe supports the various rule changes including OAR 340-054-0015
that clarifies program money is available to deal with stormwater, and inflow and
infiltration issues that can cause unforeseen water quality issues and create difficult
problems for wastewater treatment plant operators.

Commenter 1

Response DEQ acknowledges these comments in support of the proposed rule changes.

Comment 2 The Tribe strongly supports DEQ’s goal of moving away from the compliance/non-
compliance emphasis for program funds. With limited funds available, program
funds should be targeted for real and demonstrable water quality and environmental
improvement rather than directed to solve issues related to permit compliance.

Commenter 1

Response DEQ acknowledges these comments in support of the proposed rule objectives.
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Comment 3

Another concept that could be explored would be creating an eligible project
category for infrastructure projects that increase water quantity, by reducing stream
withdrawals or otherwise keeping more water in streams and rivers. This is
addressed somewhat in the provisions for “green” components, and water recycling,
but there may be other avenues that have not been explored.

Commenter 1

Response

The proposed project ranking criteria in OAR 340-054-0026, Table 1, 2F-1 reflect
EPA's guidance on qualifying projects that can be considered for the green project
reserve as EPA's capitalization grant requires. These criteria are new and were
recommended by the Clean Water State Revolving Fund Advisory Committee to
support projects that integrate sustainable and "green" technology with traditional
conventional solutions. Water efficiency specifically means conservation and reuse
efforts, as well as water loss reduction and prevention.

No changes were made to the proposed rules in response to this comment.

Comment 4

The Tribe has not sought to use the SRF program in the past although it appreciates
DEQ is clarifying the program is open to Indian tribes and tribal corporation/entities
as stated in OAR 340-054-0010(26). Many tribes do not have access to low interest
loans to finance large capacity and infrastructure projects such as
wastewater/stormwater treatment facilities. This is a highly beneficial change for
Oregon tribes and Oregon’s waters.

Commenter 1

Response

The proposed rules added a definition for "public agency" [OAR 340-054-0010(26)]
to clarify who may apply for a Clean Water State Revolving Fund loan based on
state statute. DEQ was made aware that the proposed definition conflicted with the
statute referenced by stating "and includes a tribal corporation, tribal agency or other
tribal entity that is a federally recognized Indian tribal government." The statute
referenced in the definition, ORS 468.423, includes "federally recognized Indian
tribal government” as a public agency. If a tribal corporation, tribal agency or other
tribal entity is a federally recognized Indian tribal government, it is eligible as a
public agency. DEQ will delete the conflicting language in the rule and only
reference the statute.

Comment 5

For infrastructure projects (i.e., non-planning related loans), the Tribe suggests DEQ
consider instituting a pre- and post-project water quality monitoring process. This
way DEQ can determine whether the projects it funds through the SRF program are
achieving the desired outcomes. This data could be used to reassess priorities within
the Intended Use Plan if the data shows some types of projects have more
demonstrable water quality/quantity benefits than others.

Commenter 1

Response

DEQ agrees that monitoring water quality benefits of funded projects provides
valuable information for the program. Water quality permitted projects receiving
Clean Water State Revolving Fund funding are required by the permit to regularly
report to DEQ on their operation and impact on water quality. Depending on the
nature of a project, DEQ can require subsequent monitoring and reporting through
provisions in the CWSRF loan agreement.

The proposed project ranking criteria in OAR 340-054-0026, Table 1, address water
quality standards, public health considerations, and watershed benefits. DEQ relies
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on the ranking criteria and the Intended Use Plan to prioritize projects for funding.

¢ No changes were made to the proposed rules in response to this comment.

Comment 6

It is unclear how a project gets on the Intended Use Plan, and whether this is a
meaningful requirement as stated in OAR 340-054-0022(2). OAR 340-054-0025
discusses the IUP, but says projects will be added to the IUP as applications are
received, which seems like a circular process. The lack of clarity in this process may
be an area where unseemly political lobbying could infiltrate the program such as
whether projects are added to the plan, and how they are ranked. Additional
clarification of this provision may be warranted.

Commenter 1

Response

The federal Clean Water Act requires state Clean Water State Revolving Fund
programs to annually develop and public notice an Intended Use Plan. The plan
identifies projects the state proposes to fund each fiscal year and other program
information. DEQ must submit the plan to EPA prior to receiving a capitalization
grant.

DEQ agrees the Intended Use Plan process should be clear and based on further
review of the proposed rules DEQ determined that no changes are needed. OAR 340-
054-0025 describes how DEQ will develop, update, and provide public notice of the
plan, and rank projects to develop a project priority list for the Intended Use Plan.
Specific project ranking criteria are stated in OAR 340-054-0026 and 340-054-0027.
DEQ's Clean Water State Revolving Fund program has a year-round "open"
application process that allows an interested applicant to submit an application at any
time. This type of process does not limit opportunities for an applicant to consider
the program for available funding throughout the year.

e No changes were made to the proposed rules in response to these comments.

Comment 7

Some recurring language in the rulemaking could create confusion about using the
CWSREF for stormwater projects. One of the goals of the advisory committee was to
ensure that the CWSRF can be used for stormwater projects as stated in new
language for eligible projects. In several places though throughout the rules,
"wastewater facility, nonpoint source control or estuary management project” is
repeated and doesn't include stormwater projects. This oversight could create
unintended confusion about the use of CWSRF funds for stormwater projects,
despite their inclusion in the list of eligible projects and activities. Stormwater should
not be excluded from this frequently repeated list of project types and should be
added in every instance where this series occurs. Suggested language is “a
wastewater or stormwater facility, nonpoint source control or estuary management
project.”

Commenter 2

Response

Stormwater improvements are eligible for Clean Water State Revolving Fund
funding although the rules don't specifically include the suggested reference when
wastewater facility, nonpoint source control or estuary management project is stated.
DEQ agrees that for clarification the rules should reference stormwater facility and
has made the suggested changes to:

e OAR 340-054-0010(9), (17), (21), (22)(a) and (27)(a)

e OAR 340-054-0022(3)(e)

e OAR 340-054-0060(17)(a)
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o OAR 340-054-0065(2)(b)(A)
DEQ also reviewed OAR 340-054-0015(10) and clarified what is meant by
stormwater facilities, systems or projects. A definition for "stormwater" was included
in OAR 340-054-0010(30).

Comment 8 In the ranking criteria section, the advisory committee recommended doubling the
point scale for 1C (addressing noncompliance with water quality standards). Why is
that criteria’s value not doubled in the proposed rulemaking?

Commenter 2

Response DEQ inadvertently did not double the point scale for the ranking criterion noted
(OAR 340-054-0026, Table 1, 1C) and has made the suggested change to double the
point scale and include criterion 1C in OAR 340-054-0025(5)(b).

Comment 9 We are pleased that stormwater facilities are included in the list of eligible projects,
without the limitation to nonpoint source stormwater projects as the rules described
before. We also support the language used to describe stormwater projects, which
includes some flexibility to fund different types of stormwater facilities that could be
developed in the future.

Commenter 2
Response DEQ acknowledges these comments in support of the proposed rule language.

Comment 10

Several improvements have been made to the project ranking criteria, ensuring that it
is transparent and straightforward, that projects addressing our state’s greatest water
guality challenges will be prioritized, and including ranking points for projects that
advance sustainability and integrate grey and green infrastructure. We believe it is
appropriate for Oregon to include these criteria when ranking all projects, rather than
relying solely on the green project reserve. Doing so will ensure limited funds are
used for the most innovative, holistic projects that provide multiple, long-term
benefits. This addition to the ranking criteria rightly extends to planning projects as
well. We also support allocating points for projects that include a sponsorship option,
which helps extend community and environmental benefits to nonpoint source
projects beyond ratepayer supported utilities.

Commenter 2

Response

DEQ acknowledges these comments in support of the proposed rule language.

Comment 11

Even though municipalities work hard to find a system for their communities that
works best for them, they may not be aware that there are often multiple technologies
that can all accomplish the same treatment standards. Our concern is that
communities may unknowingly choose a system that is either less technically
efficient or costlier than necessary, placing a greater than necessary financial burden
on their citizens and ratepayers. We believe it is prudent to approve loans to
municipalities based on a financially competitive system and to make sure that the
municipality does not exceed a practical financial burden to its citizens.

We believe this rulemaking poses an opportunity for DEQ to reevaluate the SRF and
make it and the communities it serves more technically and fiscally efficient.

Commenter 3

Response

The proposed rules reflect the Clean Water State Revolving Fund Advisory

Item E 000049




Attachment B
Dec. 6-7, 2012, EQC meeting
Page 5 of 5

Committee's discussions that focused on technical program topic areas and financial
provisions that impact affordability.

DEQ acknowledges how critical it is to ensure the program is implemented in a
technical and fiscally efficient manner. Although the rules do not dictate the manner
in which the program operates, DEQ currently has six dedicated regional staff in the
program to provide technical assistance to communities. Regional staff work with
communities to help them understand what decisions need to be made to address
water quality concerns. DEQ's Regional Solutions Team staff also provide Clean
Water State Revolving Fund program assistance to communities.

Communities are encouraged through the facility planning process to assess their
options, including cost considerations. DEQ will assist community officials and meet
with those interested to help them evaluate their options. DEQ acknowledges some
communities could benefit from more guidance on wastewater treatment options and
financing strategies and continues to support efforts to help meet these needs.

DEQ intends to address these concerns with the Clean Water State Revolving Fund
standing advisory committee to further discuss what role DEQ, as well as other
entities, should take to improve the program to better assist communities in making
sound financial decisions. DEQ anticipates convening the Clean Water State
Revolving Fund standing advisory committee early next year. DEQ has also offered
to assist Co-speaker Hanna and Representative Freeman with convening relevant
entities to identify better ways to advise communities on the best cost effective
solutions for their wastewater treatment needs.

¢ No changes were made to the proposed rules in response to these comments.

List of commenters and reference numbers

Reference
Number

Name

Organization

City

Date on
comments

1

Tribal Council Chair
Cheryle Kennedy

The Confederated Tribes

of the Grand Ronde
Community of Oregon

Grand Ronde, Oregon

Aug. 13, 2012

Teresa Huntsinger

Oregon Environmental
Council

Portland, Oregon

Sept. 13, 2012

Co-Speaker Bruce
Hanna and
Representative Tim
Freeman

Oregon Legislature -
House District 7 and
House District 2

Salem, Oregon

Sept. 14, 2012
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State of Oregon
Department of Environmental Quality Memorandum
Presiding Officer's Report
Date: Sept. 5, 2012
To: Environmental Quality Commission
From: Larry McAllister, DEQ - Headquarters
Subject: Presiding Officer's Report for Rulemaking Hearing

Title of proposal: Clean Water State Revolving Fund Program Rules update

Hearing date and time: Tuesday, Sept. 4, 2012, 3 p.m.

Hearing location: This hearing took place simultaneously in three locations via a
conference call:

Shanna Bailey, DEQ, Presiding Officer
McKay Creek Conference Room

Suite 227, 700 SE Emigrant

Pendleton, OR 97801

Bob Haberman, DEQ, Presiding Officer
Willamette Conference Room

165 East 7" Avenue, Suite 100

Eugene, OR 97401

Larry McAllister, DEQ, Presiding Officer
EQC-A Conference Room

811 SW Sixth Avenue

Portland, OR 97204

DEQ convened the rulemaking hearing at 3 p.m. The Pendleton and Eugene offices connected by
speakerphone to the Portland office where DEQ staff were prepared to record attendee
comments. Manette Simpson, program coordinator, attended the hearing from the Portland office
where she was prepared to provide an informal information session prior to the formal hearing.
There were no attendees at the hearing at any of the three DEQ offices

DEQ closed the public hearing at 3:38 p.m.
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State of Oregon
Department of Environmental Quality Memorandum
Presiding Officer's Report
Date: Sept. 5, 2012
To: Environmental Quality Commission
From: Todd Hesse, DEQ - Bend
Subject: Presiding Officer's Report for Rulemaking Hearing

Title of proposal: Clean Water State Revolving Fund Program Rules update
Hearing date and time: Sept. 5, 2012, 3 p.m.
Hearing location: Bend DEQ office, 475 NE Bellevue Dr., Suite 110,

Bend, OR 97701

DEQ convened the rulemaking hearing at 3 p.m. and closed it at 3:32 pm. No one attended the
hearing.
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State of Oregon
Department of Environmental Quality Memorandum
Presiding Officer's Report
Date: Sept. 6, 2012
To: Environmental Quality Commission
From: Andy Ullrich, DEQ - Medford
Subject: Presiding Officer's Report for Rulemaking Hearing

Title of proposal: Clean Water State Revolving Fund Program Rules update

Hearing date and time: Sept. 6, 2012, 3 p.m.

Hearing location: Medford DEQ office, 221 Stewart Avenue, Suite 201,
Medford, OR 97501

DEQ convened the rulemaking hearing at 3 p.m. and closed it at 3:31 pm. No one attended the
hearing.
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State of Oregon
DEPARTMENT OF ENVIRONMENTAL QUALITY

Relationship to Federal Requirements

RULE CAPTION

This rulemaking will amend existing program rules that regulate awarding financial assistance to
public agencies for water quality improvement projects.

Answers to the following questions identify how the proposed rulemaking relates to federal
requirements and the justification for differing from, or adding to, federal requirements. This
statement is required by OAR 340-011-0029(1).

1. Is the proposed rulemaking different from, or in addition to, applicable federal
requirements? If so, what are the differences or additions?

DEQ administers the Clean Water State Revolving Fund loan program under the federal Clean
Water State Revolving Fund program authorized by Title VI of the Clean Water Act. This proposed
rulemaking will amend the existing Clean Water State Revolving Fund administration rules under
OAR Chapter 340, Division 54.

The proposed amendments are not different from or in addition to Clean Water Act requirements.
The Clean Water Act allows states flexibility in how federal program requirements are
implemented. DEQ is exercising this flexibility through updating rule language and clarifying
processes to improve DEQ’s ability to provide financial assistance to public agencies for water
quality improvement projects.

2. If the proposal differs from, or is in addition to, applicable federal requirements,
explain the reasons for the difference or addition (including as appropriate, the
public health, environmental, scientific, economic, technological, administrative
or other reasons).

The proposed amendments are not different from or in addition to the Clean Water Act.
3. If the proposal differs from, or is in addition to, applicable federal requirements,
did DEQ consider alternatives to the difference or addition? If so, describe the

alternatives and the reason(s) they were not pursued.

The proposed amendments are not different from or in addition to the Clean Water Act. DEQ did
not consider alternatives outside the Clean Water Act.
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Chapter 340
Proposed Ruiemaking
STATEMENT OF NEED AND FISCAL AND ECONOMIC IMPACT

This rulemaking will update current Clean Water State Revolving Fund program rufes for funding water pollution control

activities.

This form accompanies a Notice of Proposed Rulemaking

Title of proposed
rulemaking

Clean Water State Revolving Fund Program Rules Update, Oregon Administrative Rules,
Chapter 340, Division 054.

Statutory authority or
other legal authority

Statutes implemented

The Oregon Environmental Quality Commission has statutory authority under ORS 468.020
and 468.423 — 468.440.

The statutes implemented under these rules are ORS 468.423 — 468.440.

Need for the rule(s)

DEQ admiristers and implements the Clean Water State Revolving Fund program, which
provides low-interest loans for the planning, design and construction of projects that achicve
water quality protection and restoration benefits. This rulemaking would update and amend
existing program rules to improve DEQ’s ability to provide financial assistance to public
agencies while ensuring long-term fund solvency of the revolving fund.

Documents relied
upon for rulemaking

The principal documents relied upon in preparing this rulemaking include:

Clean Water Act, Title VI — State Water Pollution Control Revolving Funds -
40 CFR Part 35 — State Water Pollution Control Revolving Funds

U.S. EPA guidance and policy memos for the CWSRF program

Oregon Administrative Rules, Chapter 340, Division 54

Oregon Revised Statutes 468.423 — 468.440.

CWSRF Advisory Committee Recommendations Report

Copies of the documents relied upon in the development of this rulemaking proposal can be
reviewed at the Department of Environmental Quality’s office at 811 SW 6t Avenue, Portland,
Oregon 97204,

Requests for other
options

Pursuant to ORS 183.335(2)(b)}(G), DEQ requests public comment on whether other
options should be considered for achieving the rule’s substantive goals while reducing
negative economic impact of the rule on business.

Fiscal and economic
impact, statement of
cost compliance

Overview

DEQ administers and implements the CWSRF program by offering loans to public agencies,
including federally recognized Indian tribal governments, cities, counties, sanitary districts,
special districts, soil and water conservation districts and certain intergovernmental entities, to
assist in addressing both point and nonpoint sources of water quality pollution. Eligible projects
range from major rehabilitation of municipal wastewater treatment facilities to stream bank
restoration,

Funding for the program is based on annual capitalization grants from EPA, state matching
grants and repayment of loans. Annual fees are assessed on loans that DEQ uses to administer
and implement the program. The fund is a primary source of low-interest funding for projects
that protect or improve the quality of Oregon’s waters, The program offers loans for project
planning, design and construction at below-market interest rates. Oregon communities,
especially small communities, rely upon the low-interest loans to fund needed water quality
protection and improvement projects.
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The last major program rulemaking was in 2003. This proposed update to CWSRF program
rules would improve DEQ’s ability to provide financial assistance to public agencies and
ensure a fair, objective and transparent funding process by:

+ Updating project eligibility rule language to allow more types of water quality
protection and improvement projects, such as enhancing stormwater management or
incorporating sustainable practices.

¢ Updating project ranking criteria to focus on projects that provide muitiple benefits for
water quality, including sustzainable practices, assist small communities and encourage
communities to maintain compliance.

¢ Standardizing the scoring system to a Likert scoring system with one to five points for
all questions and weighted points for specific questions.

e Revising the definition of small community from 5,000 or less to 10,000 or less
population, which would allow more Oregon communities to apply for funds in the
Small Community Reserve.

s Providing principal forgiveness, when available, to small communities with less than
statewide median household income.

¢ Clarifying who is eligible for a loan by incorporating the Orégon Revised Statue
definition of “public agency.”

The proposed rulemaking will impact DEQ’s CWSREF program financially by incorporating
lower loan interest rates and reducing the annual fee on the unpaid loan balance for a period of
two years. These changes will benefit communities and will not impact DEQ’s ability to
effectively administer and implement the CWSRF program. DEQ’s main program objective is
having the fund continue to increase over time while maintaining a balance between providing
public agency financing affordability and long-term fund solvency.

Impacts on the
general public

The adoption of the proposed ruies will have no direct economic impact on the general public,
as only public agencies are eligible to borrow funds.

There may be indirect economic impacts to individuals located in public agency service areas
where projects are funded through the CWSRF program, since those projects may affect sewer
or other service rates. The proposed lower interest rates on new loans and the proposed two-
vear annual fee reduction may indirectly benefit individual ratepayers if the public agency
either maintains current service rates or delays rate increases.

In addition, there are positive environmental benefits for the citizens of Oregon resulting from
projects that protect and improve water quality for human health, wildlife, and aquatic life in
Oregon’s watersheds.

Impacts to small
business

(50 or fewer
employees —
ORS183.310(10))

The adoption of the proposed rules will have no direct economic impact to small businesses
because they are not eligible to borrow CWSRF funds.

There may be indirect economic impacts to small businesses located in public agency service
areas where projects are funded through the CWSRF program, since those projects may affect
sewer or other service rates. The proposed lower interest rates on new loans and the proposed
two-year annual fee reduction may indirectly benefit small business ratepayers if the public
agency either maintains current service rates or delays rate increases.

Construction-related or stream restoration-related businesses may indirectly benefit from
CWSRF-funded constraction or restoration projects if public agencies contract for their
services. For example, $1,000,000 of stream restoration project work can create 15 to 20 jobs.
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Cost of *
compliance on
small business (50
or fewer employees
~0RS183.310(10))

a) Estimated number of small
businesses subject to the proposed
rule

None. Small businesses are not eligible to borrow CWSRF
funds. An indirect cost savings may occur if the business is
in a public agency service area and is a ratepayer.

b} Types of businessas and
industries with small businesses
subject to the proposed rule

None. Small businesses are not eligible to borrow CWSRFE
funds.

¢) Projected reporting,
recordkeeping and other
administrative activities required
by small businesses for compliance
with the proposed rule, including
costs of professional services

None. Small businesses are not eligible to borrow CWSRF
funds.

d) The equipment, supplies, labor,
and increased admindstration
required by small businesses for
compliance with the proposed rule

None. Small businesses are not eligible to borrow CWSRF
funds.

&) A description of the manner in
which DEQ involved small
businesses in the development of
this rulemaking

DEQ did not involve small businesses in this rulemaking as
they are not directly affected by the CWSRF loan program.

impacts on large
business

(all businesses that
are not “small
businesses” under
ORS183.310(10))

The adoption of the proposed rules will have no direct economic impact to large businesses
because they are not eligible to borrow CWSRF funds,

There may be indirect economic impacts to large businesses located in public agency service
areas where projects are funded through the CWSRF program, since those projects may affect
sewer or other service rates. The proposed lower interest rates on new loans and the proposed
two-year annual fee reduction may indirectly benefit large business ratepayers if the pubhc
agency either maintains current service rates or delays rate increases.

Construction-related or stream restoration-related businesses may indirectly benefit from
CWSRF funded construction or restoration projects if public agencies contract for their
services. For example $1 million of stream restoration project work can create 15 to 20 jobs.

Impacts on local
government

The proposed rules will economicalty benefit local governments. Local governments are
primary borrowers of CWSRF loans. For the purpose of the CWSRF program, local
governments include cities, counties, sanitary districts, special districts, soil and water
conservation districts, federally recognized tribal governments and certain mtergovernmental

entities.

Lowering loan interest rates. Interest rates are an important tool for financing affordability.
Lower loan interest rates mean water quality improvement projects are more affordable for all
communities, especialty smaller or rural communities. Communities may be able to maintain
current service rates or slow rate increases to individual ratepayers due to lower interest rates.

Reducing the annual fee account balance. Temporarily reducing the annual fee from 0.5 percent

to 0.25 percent for two years benefits local governments that are current borrowers.

Impacts on state
agencies other
than DEQ

The proposed rules are not expected to have an impact on other state agencies except for the
Department of Land Conservation and Development. DLCD staff evaluates the environmental
impacts of projects receiving CWSRF fanding. DLCD staff workload could increase if the
proposed lower interest rates result in additional funded projects.

Ly
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Impacts on DEQ

The CWSRF fund is self-sustaining in terms of administration and program costs. The
proposed rules will have two limited fiscal impacts to the CWSRF program but none to other
DEQ programs. The growth of the overall program fund will slow down over time from lower
interest rates and the annual fee account balance will be reduced over time.

Lowering loan interest rates. Interest rates are calculated as a percentage of a base rate, which is
based on the average national municipal bond rate as published by the Federal Reserve.
Lowering interest rates means the total CWSRF available funds will not increase as quickly

over time as they have in the past, which will redoce future available funds. However, new

borrowers will benefit from lower interest rates, making loans more affordable.

Reducing the annual fee account balance. DEQ currently assesses an annual fee of 0.5 percent
on the outstanding loan principal balance. Fees are deposited to a separate account and are
dedicated for CWSRF program administration expenses such as salaries, services, supplies and
indirect costs. Qver time, the annual fee account balance has increased and is currently
approximately $6.5 million. State statute doesn't allow these funds to be transferred or used for
any other purpose.

The proposed rule will benefit borrowers who are assessed an annual fee by temporarily
reducing the annual fee from 0.5 percent to 0.25 percent and then returning the feeto 0.5
percent after two vears. The reduction is intended to reduce the account balance to a projected
level that DEQ needs to administer and implement the program.

There are currently 140 borrowers in repayment. Revenue collected over two years with 0.5
percent annual fee is projected to be $3,038,254. Revenue collected over two years with 0.25
percent annual fee 1s projected to be $1,519,127. The temporary fee reduction phus normal
program expenses are expected to decrease the annual fee account balance from $6.5 million to
$4 million over the two-year period. The proposed temporary reduction will not impact DEQ’s
ability to administer the program.

Assumptions

o The federal capitalization grant will continue to be awarded.
~ o The namber of new loans will continue to gradually increase.
e Repayment on loans will continue to gradually increase.

Housing costs

DEQ has determined that this proposed rulemaking will have no effect on the cost of
development of a 6,000 square foot parcel and the construction of a 1,200 square foot detached
single family dwelling on that parcel.

There may be indirect economic impacts if a dwelling is located in public agency service areas
where projects are funded through the CWSRF program, since those projects may impact sewer
or other service rates. The proposed lower interest rates on new loans and the proposed two-
year annual fee reduction may indirectly benefit individual ratepayers if the public agency
either maintains current service rates or delays rate increases.

Administrative rule
advisory committee

DEQ convened a diverse, statewide Clean Water State Revolving Fund Advisory Committee in
May 2011, and the committee provided DEQ with recommendations on updating the CWSRF
administrative rules. The committee discussed possible economic impacts to the CWSRF fund
and communities of lowering interest rates and providing financial affordability for large and
small communities.

The committee agreed the best approach to reducing the annual fee account balance would be
through a temporary reduction in the annual loan fee. They wanted the reduction to benefit
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communities that are assessed this fee during loan repayments and to ensure DEQ has adequate
funds to administer and implement the CWSRF loan program, now and in the future.

The Statement of Need and Fiscal and Economic Impact was presented and discussed by the
committee on March 15, 2012.
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State of Oregon
DEPARTMENT OF ENVIRONMENTAL QUALITY

Land Use Evaluation Statement

Rulemaking Proposal
for
Clean Water State Revolving Fund Rule Amendments

RULE CAPTION

This rulemaking will amend current program rules that regulate awarding financial assistance to
public agencies.

1. Explain the purpose of the proposed rules.

The proposed Clean Water State Revolving Fund rule amendments will improve DEQ’s ability
to provide financial assistance to public agencies that have diverse water quality improvement
project needs, provide clarity about the loan program’s funding process and ensure long-term
solvency of the revolving fund.

Proposed rule amendments will:

Broaden current project eligibility rules to include more types of water quality
improvement projects that can receive program funding.

Align project ranking criteria more closely with DEQ's water quality program priorities.
Shift project emphasis from compliance/non-compliance to proactive improvement,
restoration and maintenance of water quality.

Encourage projects to integrate sustainable and “green” components with “gray”
infrastructure.

Add new project planning criteria to encourage planning efforts.

Develop a consistent, standardized scoring system.

Eliminate the Expedited Loan Reserve, since this reserve has never been used.

Increase the initial maximum planning loan amount from $150,000 to $250,000.

Revise the definition of a small community, from 5,000 or less to 10,000 or less
population, and increase the Small Community Reserve from 15 percent of total available
funds to 25 percent.

Reduce the annual fee account balance, used for administering the program, through a
temporary two-year fee reduction.

Reduce interest rates for all communities, including lower interest rates for small
communities with less than statewide median household income.

Award principal forgiveness, when available, for planning and design and construction
loans on a priority basis — first to small communities with less than statewide median
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household income, and then to other small communities. If there are no eligible small
community projects, DEQ could award principal forgiveness to large communities with
less than statewide median household income for design and construction loans.

2. Do the proposed rules affect existing rules, programs or activities that are considered land
use programs in the DEQ State Agency Coordination Program?

YesX  No

a.

If yes, identify existing program/rule/activity:

Oregon Administrative Rule 340-018-0030(5)(b) identifies the approval of a state revolving
loan application as one of DEQ’s programs and actions determined to have significant
effects on land use.

If yes, do the existing statewide goal compliance and local plan compatibility
procedures adequately cover the proposed rules?

Yes X No (if no, explain):

An approved land use compatibility statement is required from a local government before a
loan agreement is signed by DEQ.

If no, apply the following criteria to the proposed rules.
This section is not applicable.

In the space below, state if the proposed rules are considered programs affecting land
use. State the criteria and reasons for the determination.

Not applicable.

3. If the proposed rules have been determined a land use program under question two above,
but are not subject to existing land use compliance and compatibility procedures, explain
the new procedures DEQ will use to ensure compliance and compatibility.

Not applicable.
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