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GREENE 'cS2 MARKLEY, P.C. 

Via Hand-Delivery 

ATTORNEYS 

1515 SW FIFTH AVENUE, SUITE 600 
PORTLAND, OREGON 97201-5492 

TELEPHONE: (503) 295-2668 
FACSIMILE: (503) 224-8434 

E-MAll.: email@greenemarkley.com 

timothy.lawson@greenemarkley.com 

February 17, 2015 

Environment Quality Commission 
c/o Dick Pedersen, Director, DEQ 
811 SW Sixth Avenue 
Portland, OR 97204 

Re: M&G Collections, LLC 
OAH Case No.: 1403764 
DEQ Case No. LQ/UST-NWR-14-036 

Dear ~k. Pedersen: 

f6) ~ ~ ~ ~ %1 ~In\ 
lril FEB 1 9 2015 lY 

OFFICE OF COMPLIANCE 
AND ENFORCEMENT 

DEPARTMENT OF EIWIRONMENTAL QUAIJTY 

Enclosed for filing in the above-referenced matter is Respondent's Reply to Department's 
Answer to Exceptions and Brief. 

TAL/ljp 
Enclosure 
cc: S. Ward Greene, Esq. (w/encls.) 

Susan M. Elworth (w/encls.) 

Very truly yours, 

Timothy A. Lawson 
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BEFORE THE ENVIRONMENTAL QUALITY COMMISSION 

FORTHESTATEOFOREGON 

IN THE MATTER OF: 

M&G COLLECTIONS, LLC 

Respondent, 

) 
) RESPONDENT'S REPLY TO 
) DEPARTMENT'S ANSWER TO 
) EXCEPTIONS AND BRIEF 
) 
) OAH No. 1403764 
) No. LQ/UST-NWR-14-036 

7 Respondent M&G Collections, LLC ("Respondent") respectfully submits this Reply in 

8 opposition to the Department of Environmental Quality's ("Department") Answer in response to 

9 Respondent's Exceptions and Brief, filed in appeal of the Corrected Ruling on Motion for 

10 Summary Determination and Proposed and Final Order ("Proposed and Final Order"). 

11 ARGUMENT 

12 Respondent's Exceptions do not directly challenge the ALI's "historical findings of fact. 

13 Therefore these Exceptions are outside of the "clear and convincing evidence" standard of 
I 

14 review, which only applies where the appealing party seeks to overturn an ALI's "finding of 

15 historical fact." ORS 183 .650(3). An ALJ makes a "finding ofhistorical fact" only ifthe ALJ 

16 "determines that an event did or did not occur in the past or that a circumstance or status did or 

17 did not exist either before the hearing or at the time of the hearing." ORS 183.650(3) (emphasis 

18 supplied). Respondent does not seek to overturn findings of historical fact. Instead, Respondent 

19 seeks to either supplement the ALI's findings with additional facts that were omitted despite 

20 briefing, as in Exceptions 1 through 3, or to challenge those findings containing conclusions of 

21 law, as in Respondent's remaining Exceptions 4 through 6. Accordingly, the statute's "clear and 

22 convincing" evidence is inapposite on this appeal. 

23 Magnitude of the Violation: Based upon two key facts, Respondent has raised an issue 

24 of material fact that its violation of the 2011 Notice was of minor magnitude. First, Respondent 

25 has never operated the tanks located on the Cornelius Estby property since coming into 

26 ownership in 2009, and any pollution existing on the property occurred years earlier due to the 
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acts and omissions of its former owner, Dwight Estby. Respondent's Exceptions and Brief, Page 

2 4, lines 20-25 , and page 5, line 1. Indeed, the UST's were drained by DEQ while Estby was in 

3 control of the property. Respondent's Exceptions and Brief page 3, line 25 and page 4, line 1. 

4 Thus, Respondent cannot be characterized to have contributed to any risk to human health or the 

5 environment by its inability to fully comply with DEQ's sampling directives. 

6 Second, Respondent provided a sampling report and an account of its environmental 

7 consultants that the data showed only mild contamination. This report, taken together with the 

8 fact that M&G has not introduced any contamination from the UST's on the Cornelius Estby 

9 Property, creates an issue of fact on that Respondent's inability to fully comply with the 2011 

10 Notice had anything more than a de minimis impact on human health and the environment. 

11 However, the ALJ rejected this sampling report, as well as the fact that M&G has never operated 

12 the UST's on the Cornelius Estby property, as "not persuasive." This runs contrary to the 

13 principle standard that facts and inferences on a summary determination motion should be 

' 
14 resolved in a light most favorable to the non-moving party. See ORCP 47. Accordingly, the ALJ 

15 erred in granting DEQ's Motion for Summary Determination on this issue, and Respondent is 

16 entitled to a full hearing to develop the record as to the magnitude of the violation. 

17 "M" factor: DEQ still has not carried its burden to show that Respondent had a 

18 "conscious objective to cause the violation." Throughout this case, Respondent has raised 

19 financial hardship as a mitigating factor for its inability to strictly comply with the terms of the 

20 2011 Notice. Certainly, Respondent's ability to pay is relevant to its mental state, and DEQ has 

21 either ignored or glossed over this consideration. 

22 Respondent's financial hardship and its struggles to achieve some measure of compliance 

23 run counter to DEQ's contention that Respondent has acted with a "conscious objective" to 

24 violate the 2011 Notice. Respondent has no assets besides the Cornelius Estby property, but 

25 Respondent did, in fact, attempt to comply with the 2011 Notice as far as its meager resources 

26 would permit. These attempts included (1) Respondent's attempts to obtain prior sampling 
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1 results from its former contractor, K&S Environmental, who withheld prior sampling results 

2 from Respondent and DEQ; and (2) Respondent's performance of groundwater sampling upon 

3 the property, albeit apparently not to the extent necessary to fully comply with DEQ's directives. 

4 Respondent's Exceptions and Brief, page 5 lines 11-15 and 25, and page 6, lines 1-2. 

5 Nevertheless, DEQ has either glossed over or completely ignored these facts in its response to 

6 Respondent's Exceptions and Brief. 

7 Further, the ·commission should reject DEQ's argument that Respondent cannot raise 

8 issues related to the "M" factor. While briefing below focused on certain specific factors, all 

9 issues relating to the legal basis of the amount of the penalty were preserved by the denials in 

10 Respondent's answer and its affirmative defense of Financial Hardship. In addition, under 

11 analogous appellate standards of review, the Court of Appeals has explained that "it is apparent 

12 that the ordinary rules of preservation are somewhat more lax when the case turns on the 

13 applicability and construction of a statute." State v. Smith, 184 Or App 118, 122, 55 P3d 553 
( 

14 (2002). Respondent has at all times raised the defense of its financial inability to comply with the 

15 2011 Notice. Thus, Respondent has preserved its arguments that DEQ's and the ALI's error 

16 concerning the interpretation of the term "intentionally." 

17 In sum, Respondent's financial hardship impeded its ability to comply, and it made 

18 significant efforts to marshal its limited resources to attempt to comply with the 2011 Notice. 

19 This belies the conclusions of DEQ and the ALI that Respondent acted "intentionally" with a 

20 "conscious objective to cause the violation under the penalty formula. Accordingly, an issue of 

21 fact exists as to the "M" factor which warrants a full hearing. 

22 "EB" Factor: Respondent is not "avoiding" payment or compliance. DEQ's arguments 

23 for the "EB" model do not take into account the atypical facts of this case. Respondent has never 

24 operated the UST's on the Cornelius Estby property, and it only became owner of the property by 

25 exercise of its right offoreclosure against Dwight Estby, the actual responsible polluter of the 

26 property. As an insolvent, passive owner of the property, Respondent is not in the business of 
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operating UST's; instead, it merely seeks to liquidate the property. Once the property is sold, 

Respondent will be able to comply with DEQ's demands. Nevertheless, DEQ's rigid approach 

throughout Respondent's ownership of the property has been to punish Respondent as if it were 

an active operator, rather than an insolvent entity who is attempting to find a purchaser who will 

put this unused, blighted property to better use. 

CONCLUSION 

For these reasons, Respondent requests that the Commission find that there are genuine 

issues of material fact as to the amount ofDEQ's penalty and remand to the ALJ to permit 

Respondent a hearing as to the appropriate amount of the penalty. 

DATED this 17th day of February, 2015. 

GREENE & MARKLEY, P.C. 

//.?~II. ./] £y ~· ~· 
1 

SwarctGeine, OSB #77413 
ward. greene@greenemarkley.com 
Timothy A. Lawson, OSB #134112 
timothy.lawson@greenemarkley.com 

Attorneys for Respondent 
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John A. Kitzhaber, MD, Governor 

January 27, 2015 

Via Hand Delivery 
Environmental Quality Commission 
c/o Stephanie Caldera 
811 SW Sixth A venue 
Portland, OR 97204 

Department of Environmental Quality 
Headquarters 

811 SW Sixth Avenue 
Portland, OR 97204-1390 

(503) 229-5696 
FAX (503) 229-6124 

TTY: 711 

Re: Department's Answer to Respondent's Exceptions and Brief 
In the Matter of: M&G Collections, LLC 
Case No. LQ/UST-NWR-14-036 
OAH Case No. 1403764 

Dear Ms. Caldera: 

Please fmd enclosed for filing the Department's Answer to Respondent's Exceptions and Brief in 
the above-referenced matter. 

Sincerely, 

Susan M. Elworth 
Environmental Law Specialist 
Office of Compliance and Enforcement 

Enclosure 
Cc(w/encl): Timothy A Lawson, Greene & Markley, PC, 1515 SW 5th Avenue, Suite 600, 
Portland OR 97201 

PetitionCvrLtr 
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BEFORE THE ENVIRONMENTAL QUALITY COMMISSION 

OFTHESTATEOFOREGON 

IN THE MATTER OF: 
M&G COLLECTIONS, LLC, 

Respondent 

) 
) 
) 
) 
) 
) 

DEPARTMENT'S ANSWER TO 
RESPONDENT'S EXCEPTIONS 
AND BRIEF 
OAHNo. 1403764 
No. LQ/UST-NWR-14-036 

6 The Department of Environmental Quality (Department), submits this Answer to the 

7 Environmental Quality Commission (Commission) in response to Respondent's Exceptions and 

8 Brief filed in appeal of a Corrected Ruling on Motion for Summary Determination and Proposed 

9 and Final Order (Proposed and Final Order). 

10 I. CASE HISTORY 

11 On October 25, 2011, the Department issued Respondent a Notice of Civil Penalty 

12 Assessment and Order to Comply (20 11 Notice) in Case No. LQ/LUST -NWR-11-1 04. 

13 Respondent failed to request a hearing and the 2011 Notice became a final order on November 

14 17, 2011. The 2011 Notice required Respondent to complete an investigation regarding the full 

15 nature, magnitude and extent of soil and groundwater petroleum contamination at Respondent's 

16 property and to submit an investigation report, along with other documentation. 

17 On April 8, 2014, the Department issued a Notice of Civil Penalty Assessment (2014 

18 Notice) to Respondent, which alleged that Respondent failed to complete the actions and submit 

19 the documentation required under the 2011 Notice by the dates set forth in the 2011 Notice and 

20 assessed a civil penalty of $4,890. Respondent requested a hearing in writing on May 12, 2014. 

21 On September 14, 2014, the Department filed a Motion for Summary Determination and 

22 Exhibits 1 through 5. On October 24, 2014, Respondent filed a Response in Opposition to the 

23 Motion and Exhibits R1 through R13. 

24 On November 4, 2014, an Administrative Law Judge (ALJ) issued the Proposed and Final 

25 Order which found that Respondent failed to comply with the requirements in the 2011 Notice and 

26 is liable for a $4,690 civil penalty. 1 

27 

1 The AU reduced the value of the "C" factor in the civil penalty formula from 0 to -2. 
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1 II. PETITIONER'S EXCEPTIONS 

2 First, Respondent takes exceptions to Finding of Fact, paragraphs 1, 2, 5, 10 and 18 of the 

3 Proposed and Final Order. After reviewing the evidence submitted by both the Department and 

4 Respondent in the light most favorable to Respondene, the ALJ determined that the preponderance 

5 of the evidence supported the findings of fact. The Commission may not modify a finding of fact 

6 made by the ALJ unless it determines that there is clear and convincing evidence in the record that 

7 the fmding was wrong. ORS 183. 650(3). Respondent did not provide sufficient evidence to show 

8 that the fmdings of fact in the Proposed and Final Order are not supported by a preponderance of 

9 the evidence, a lower standard than clear and convincing. 

10 Secondly, Respondent takes exception to the ALJ's ruling that there are nogenuine issues 

11 of material fact in regards to the amount of the civil penalty and requests that the Commission 

12 remand the case to the ALJ for a hearing in regards to the magnitude of the violation, and the 

13 "M" and "EB" factors. Respondent admits that it did not comply with the 2011 Notice, so there 

14 is no issue as to whether the violation occurred. See Respondent's Exceptions and Brief, page 5, 

15 line 20-21. 

16 Under OAR Chapter 340, Division 012, the formula for determining the amount of a civil 

17 penalty takes into consideration factors including prior enforcement actions, whether the 

18 violation was repeated or on-going, the cause of the violation, the person's cooperativeness in 

19 correcting or mitigating the violation, and any economic benefit gained by either delaying or 

20 avoiding the cost of compliance. OAR 340-012-0145. The Department must first determine the 

21 class and magnitude of the violation to determine the base penalty. The Department then 

22 increases or decreases the amount of the base penalty by application of the formula which is BP = 

23 [(.1 x BP) x (P + H + 0 + M +C)] + EB. OAR 340-012-0045. 

24 Magnitude: Respondent argues that the ALJ erred when ruling that there is no genuine 

25 issue of material fact in regards to the magnitude of the violation. Specifically, Respondent argues 

26 

27 2 An ALJ shall grant a motion for summary determination if, considering all evidence in a manner most favorable to the 
non-moving party, the record shows that: 1) there is no genuine issue as to any material fact that is relevant to resolution 
of the legal issues, and 2) the moving party is entitled to a favorable ruling as a matter oflaw. OAR 137-003-0580. 
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that the "ALJ erred in by finding that Respondent's evidence proffered in support of contention that 

its violation had a de minimis effect on human health of the environment was not credible." 

Respondent's Exceptions and Brief, page 5. In fact, the ALJ made no determination on the 

credibility of either the Department's or Respondent's evidence and instead stated: 

the evidence in the record is insufficient to determine if Respondent's violation 
had a significant adverse impact on human health or the environment, or had no 
more than a de minimis adverse impact on human health or the environment. 
Proposed and Final Order, page 18, emphasis added. 

The ALJ then goes on to suggest a type of evidence that could create a genuine issue of material 

fact such as "an affidavit from the mechanical engineer, that the violation had no more than a de 

minimis adverse impact on human health or the environment". Proposed and Final Order, page 

19. 

Respondent also argues that Exhibit R11 shows that there is a genuine issue of material fact 

because it is "an account of the opinion of the environmental consultants who performed the 

analysis that the Property is "relatively clean" ... , and that petroleum concentrations were lower 

than anticipated". Respondent's Exceptions and Brief, page 5. As suggested by the ALJ, such an 

opinion could have created a genuine issue of material fact, thus entitling Respondent to a 

hearing. But in fact, Exhibit R11 contains no such account or opinion by the consult~t. · 

Finally, Respondent argues that the ALJ erred when she failed to place the burden of proof 

regarding magnitude on the Department. Respondent's Exceptions and Brief, page 5. In the 

instance of magnitude, OAR 340-012-0130(1) states that if OAR 340-012-0135 does not specify 

a magnitude for the specific violation, then the magnitude is moderate unless the Department has 

evidence showing that the magnitude should be major or minor. Respondent has the burden of 

proving the magnitude should be different than the magnitude alleged by the Department. OAR 

340-012-0130(2). The specific violation in this case is not listed in OAR 340-012-0135, thus it 

has a presumptive magnitude of moderate. The ALJ correctly ruled that the Department is not 

required to prove that the violation does not meet the criteria of either minor or major, instead 

that burden is upon Respondent. Proposed and Final Order, page 18. 
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1 "M"Factor: Respondent argues that the ALJ erred when determining that there is no 

2 genuine issue of material fact in regards to the "M" factor in the civil penalty formula. 

3 Specifically, Respondent argues that the value of 8 upheld by the ALJ "ignores the fact that 

4 Respondent did in fact, perform an investigation on the Property's soil and groundwater." See 

5 Respondent's Exceptions and Brief, page 6. First, Respondent misstates the facts in the record. 

6 Although Respondent performed some groundwater sampling in 2012, there is no factual issue 

7 regarding whether or not Respondent completed an investigation regarding the full nature, 

8 magnitude and extent of soil and groundwater contamination, thus complying with the 2011 

9 Notice. See Respondent's Exceptions and Brief, page 5, line 20-21. Secondly, Respondent 

10 misconstrues the facts which would support an "M" factor of 8, which denotes when a person 

11 intentionally acted or failed to act with actual knowledge of the requirement. Intentional is 

12 defined as acting "with a conscious objective to cause the result of the conduct." OAR 340-012-

13 0030(13). The ALJ correctly ruled that Respondent knew of the requirements in the 2011 Notice 

14 and because of that lmowledge, consciously failed to comply with the 2011 Notice. 

15 Additionally, Respondent's request to ha\;'e the Commission remand the case in regards to 

16 the "M" factor should be denied on equity grounds. Respondent failed to raise any arguments in 

17 regard to the "M" factor when presented with two prior chances to do so. At this late date, it 

18 should not now be allowed to do so? 

19 "EB" Factor: Respondent argues that the ALJ erred when determining that there is no 

20 genuine issue of material fact in regards to the "EB" factor in the civil penalty formula. The 

21 "EB" factor represents the approximate dollar sum that could be gained through noncompliance, 

22 and is calculated using the U.S. Environmental Protection Agency's BEN computer model. OAR 

23 340-012-0150. One purpose ofthe EB factor is to put the entity in the same position as someone 

24 who did comply in a timely manner. The other equally important purpose is to deter potential 

25 

26 

27 
3 Respondent had twenty days to file a request for hearing that either admitted or denied all the facts alleged in the 
2014 Notice and incorporated exhibit, otherwise those facts are admitted. OAR 340-011-0530. Respondent's request 
for hearing raised no issue in regards to the "M" factor. In Respondent's Response in Opposition to the Motion for 
Summary Determination, Respondent did not raise any argument in regard to the "M" factor. 
Page 4- DEPARTMENT'S ANSWER CASE NO. LQ/UST-NWR-14-036 

Attachment A3 
April 15-16, 2015, EQC meeting 
Page 5 of 6

Item E 000016



1 violators from deciding it is cheaper to violate and pay the penalty than to pay the costs of 

2 compliance. The "EB" factor is intended to make all entities financially indifferent to complying. 

3 Specifically, Respondent argues that because "it has no assets beyond the Property itself', 

4 that an issue of fact exists on whether or not an "EB" factor is appropriate. See Respondent's 

5 Exceptions and Brief, page 7. The financial condition of an entity is not a fact at issue when 

6 determining the value of the "EB" factor. The "EB" factor is determined by inputting costs into 

7 the BEN computer model. OAR 340-012-0150(1). Additionally, the law only allows the 

8 Department the discretion to not assess the "EB" factor if the calculation is de minimis or there is 

9 insufficient information on which to make an estimate ofthe costs. OAR 340-012-0150(3). 

10 Neither of those circumstances is present in this case.4 Nor has Respondent pointed to any law, 

11 past cases or agency policy to support its contention that the Department cannot or should not 

12 assess the "EB" factor when a person is not profitable. The facts and the law support the finding 

13 that Respondent was appropriately assessed an "EB" factor. 

14 IV. CONCLUSION 

15 In conclusion, the ALJ, after reviewing all the evidence in the ~ecord in a light most 

16 favorable to Respondent, determined that there are no genuine issues of material fact in dispute 

17 regarding whether the violation occurred or the amount of the civil penalty, and as a matter oflaw, 

18 the Department is entitled to a ruling upholding the violation and the civil penalty. As such, the 

19 Department requests that the Commission deny Respondent's request to remand the matter to the 

20 ALJ for a hearing and instead uphold the Proposed and Final Order. 

21 

22 

23 ~~~-) 
Susan M. Elworth 24 Date' 

25 
Environmental Law Specialist 

26 

27 4 The Department's Internal Management Directive on the Penalty Factor for Economic Benefit states that de 
minimis means that the calculation under the BEN model is less than $10. The Department used the actual or 
estimated cost of compliance in calculating the EB factor. 
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OFFICE. OF COMPUANCE 
AND ENFORCEMENT 

DEPARTMENT OF ENVIRONMENTAL QUAUTY 

Via Hand-Delivery 

• • • • • 
ATTORNEYS 

1515 SW FIFTH AVENUE, SUITE 600 
PORTLAND, OREGON 97201-5492 

TELEPHONE: (503) 295-2668 
FACSIMILE: (503) 224-8434 

E-MAIL: emaU@greenemarldey.com 

timothy.lawson@greenemarkley.com 

January 2, 2015 

Environment Quality Commission 
c/o Dick Pedersen, Director, DEQ 
811 SW Sixth Avenue 
Portland, OR 97204 

Re: M&G Collections, LLC 
OAH Case No.: 1403764 
DEQ Case No. LQ/UST-NWR-14-036 

Dear Mr. Pedersen: 

Enclosed for filing in the above-referenced matter is Respondent's Exceptions and Brief. 

TAL/ljp 
Enclosure 

Very truly yours, 

Timothy A. Lawson 

cc: S. Ward Greene, Esq. (w/encls.) / 
Susan M. Elworth (w/encls.) (via first class, certified mail and email) 
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BEFORE THE ENVIRONMENTAL QUALITY COMMISSION 

FOR THE STATE OF OREGON 

7 INTHEMATTEROF: ) 
) OAH Case No.: 1403764 

8 M&G COLLECTIONS, LLC ) DEQ Case No.: LQ/UST-NWR-14-036 
) 

9 Respondent, ) RESPONDENT'S EXCEPTIONS AND 
) BRIEF 

10 ) 

11 Respondent respectfully submits the following Exceptions and Brief: 

12 EXCEPTIONS 

13 1. Respondent objections to Finding of Fact, paragraph 1 as incomplete and proposes 
' 

14 an alternative finding: 

15 

16 

17 

18 

19 

20 

21 

22 2. 

"In 2006, DEQ received a report that petroleum products had been released from 

an underground storage tank (UST) system used to dispense petroleum products 

located at 1021 East Baseline Street in Cornelius, Oregon (the Property). The 

Property was placed on DEQ's Leaking underground Storage Tank Facility List. 

(Ex. 1.) At this time, the Property was owned by a business entity controlled by 

Dwight Estby, and DEQ imposed civil penalties against Estby related to his 

operation of the UST's located thereon. (Ex. R2, R4, R12.)" 

Respondent objects to Finding of Fact, paragraph 2 as incomplete and proposes an 

23 alternative fmding: 

24 

25 

26 

"On May 18, 2009, M&G Collections, LLC (Respondent) became the owner of 

the Property by foreclosure against Estby's interest in the Property. (Ex. 1.) Estby 
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was the ex-husband of one of Respondent's members, Ethel Meyers. (Ex. R1.) 

At that time, the UST system was still located on the Property (Ex. 1 ), but was not 

being actively operated and had been pumped out by DEQ (Ex. Rl.) The UST's 

remained dry and inoperative throughout Respondent's ownership of the Property. 

(Ex. R9, R10.)" 

Respondent objects to Finding of Fact, paragraph 5 as incomplete and proposes an 

7 alternative finding: 

8 "In October and November 2009, May, August and December 2010, and February 

9 and April 2011, DEQ sent Respondent letters reqesting the Respondent conduct 

1 0 an investigation to determine the full nature, magnitude and extent of the 

11 contamination caused by the UST system. The letters also requested that 

12 Respondent submit the information required by OAR 340-122-0240(3) for any 

13 field work completed by Respondent. (Ex. 1.) Respondent replied to these letters 
~ 

14 by explaining Respondent's inability to otherwise raise funds to pay for this 

15 testing (Ex. R8, R9), and Respondent also informed DEQ that K&S 

16 Environmental, Inc. ("K&S"), an environmental consulting company, had 

17 performed an investigation on the Property but refused to turn over results to 

18 Respondent. (Ex. R8, R9.)" 

19 4. Respondent objects to Finding of Fact, paragraph 10 on the basis that it contains 

20 conclusions of law and is incomplete and proposes an alternative finding: 

21 

22 

23 

24 

25 

26 

"In March 2013, Respondent submitted a report to DEQ summarizing a 

groundwater sampling event which occurred in December 2012. The report was 

submitted past the deadline in the Final Order, but DEQ was at all times informed 

as to the primary reason for the delay. K&S, who had perforn1ed sampling work 

on the Property since before Respondent took title to the Property (Ex. R5), held 
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out on turning over results despite Respondent's partial payment ofK&S's fees 

and K&S filing a lien against the Property to protect its right to payment. (Ex. R6, 

R7, R8.) Respondent requested DEQ's assistance in requiring K&S, an 

environmental consultant who regularly performs DEQ compliance work, to 

demand that it turn over any information that it withheld form Respondent and 

DEQ, but this request went unheeded. (Ex. R9.)" 

Respondent objects to Finding ofFact, paragraph 18 on the basis that it is based 

8 upon an erroneous or umeasonable finding by DEQ and proposes an alternative finding: 

9 "Respondent received no economic benefit in light of the fact that it never 

10 operated the USTs on the Property or conducted any other business on the 

11 Property." 

12 6. Respondent objects to Conclusion of Law, paragraph 2 as unsupported by fact and 

13 proposes an alternative conclusion: 

14 

15 

16 

"Respondent shall pay a civil penalty in the modified amount of $400." 

BRIEF 

I. Background Facts 

17 Respondent is the reluctantowner of a decommissioned gas station in Cornelius, Oregon, 

18 containing underground storage tanks ("UST") referred to by the Department ("DEQ") as 

19 Cornelius Estby (the "Property"). Respondent has never operated the station, it merely obtained 

20 the property via foreclosure against Dwight Estby. (Ex. R1, pg. 1.) Estby, through his business 

21 entities, operated a gas station on the Property. DEQ undertook enforcement action against Estby 

22 while his business entities were in possession of the Property, (Ex. R2 R4, R12.), but it is 

23 unknown to Respondent whether DEQ has attempted to collect from Estby after his interest in 

24 the Property was foreclosed. (See Ex. R3) 

25 The tanks on the Property were drained by DEQ before Respondent obtained title to the 

26 
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1 Property, and Respondent has never utilized the tanks or operated any business on the Property. 

2 (Ex. R1, R4, R9, R10.) Besides the Property, Respondent has no assets and generates no 

3 revenue. Resondent' s sole business activity has been to list the Property and seek an enterprising 

4 buyer with the means to correct whatever environmental issues the Property may have. 

5 (Department's Motion for Summary Adjudication, Ex. 5, pgs. 2-3.) 

6 II. The Modified Penalty Amount is Unsupported by the Facts of this Case 

7 Respondent's chief issue on this appeal is straightforward, that being that the 

8 Administrative Law Judge (ALJ) erred by finding that no issue of fact exists as to Magnitude of 

9 the Violation or the other factors underlying the penalty amount. 

10 A. Any Violation That May Have Occurred was Minor in Magnitude. 

11 Where no magnitude is specified for a particular violation, the standards set forth in OAR 

12 340-012-00130 control the determination of the magnitude of the violation. In particular, 

13 

14 

15 

16 

17 

18 

subsection ( 4) of this rule informs the determination that a minor magnitude occurred: 
I 

(4) The magnitude ofthe violation is minor ifDEQ finds that the violation had no 
more than a de minimis adverse impact on human health or the environment, and 
posed no more than a de minimis threat to human health or the environment. In 
making this finding, DEQ will consider all reasonably available information 
including, but not limited to: the degree of deviation from applicable statutes or 
commission and DEQ rules, standards, permits or orders; the extent of actual or 
threatened effects of the violation; the concentration, volume, or toxicity of the 
materials involved; and the duration of the violation. 

19 In this case, whatever harm may have arisen from Respondent's noncompliance was 

20 clearly de minimis. At no time has Respondent operated the USTs located upon the Property, nor 

21 did it ever engage in any meaningful activity on the Property. At all times, DEQ was aware that 

22 the site was shut down while Respondent has been in possession, and DEQ is also privy to the 

23 fact that that the USTs are dry. (Ex. R1 0.) Whatever pollution exists on the Property occurred 

24 due to the acts and ommissions of Dwight Estby. (Ex. R2, R4, Rl2.) Thus, there has been no 

25 possibility for any new contamination to have occurred since DEQ issued the 2011 Notice, nor 

26 
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1 was there any heightened risk to human health or the environment. 

2 The ALJ erred in by finding that Respondent's evidence proffered in support of 

3 contention that its violation had a de minimis effect on human health of the environment was not 

4 credible. The ALJ justified the disregard of this evidence by stating that the evidence was 

5 unreliable without an opinion from the mechanical engineer involved in the sampling. (Opinion, 

6 p. 20.) However, this is insufficient to find that no issue of material fact existed as to the 

7 violation. 

8 By reference to analogous summary judgment standards under ORCP 47, the ALJ should 

9 have resolved the facts in the light most favorable to the non-moving party. In its Motion for 

10 Summary Determination, DEQ merely rested on its laurels and asserted that Respondent had the 

11 burden of producing evidence that its violation was a minor magnitude. In its response, 

12 Respondent produced a full sampling report and an account of the opinion of the environmental 

13 cpnsultants who performed the analysis that the Property is "relatively clean," with the data 

14 showing only mild contamination, and that petroleum concentrations were lower than 

15 anticipated. (Ex. R11.) Rather than giving weight to this evidence, the ALJ treated it as a non-

16 factor in the summary judgment analysis and made a sweeping ruling denying Respondent any 

17 opportunity to be heard and to present a fully developed record on this issue at a hearing. This 

18 commission should find otherwise and remand for a hearing on the disputed issue of the effect on 

19 human health and the environment 

20 Finally, there was nothing untoward about Respondent's conduct above and beyond the 

21 bare fact that it could not comply with the 2011 Notice. Respondent has been completely 

22 forthright with DEQ about its financial condition and its objective for the Property. This 

23 objective is simple; Respondent seeks to sell the Property to an acceptable buyer, who would 

24 necessarily have the resources and the will to work with DEQ to perform whatever cleanup is 

25 necessary on the Property, through a Prospective Purchaser Agreement or otherwise. DEQ also 

26 

Page 5 -RESPONDENT'S EXCEPTIONS AND BRIEF 

GREENE & MARKLEY, P.C. 
1515 S.W. Fifth Avenue, Suite 600 

Portland, OR 97201 
Telephone: (503) 295-2668 
Facsimile: (503) 224-8434 

Attachment A5 
April 15-16, 2015, EQC meeting 
Page 6 of 10

Item E 000024



1 knew that Respondent could not comply due to the strong arm tactics ofK&S Environmental, 

2 who withheld its results to the detriment ofDEQ, Respondent, and the public. (Ex. R6, R7, R8.) 

3 In sum, the ALJ's finding on the "Magnitude of Violation" issue is erroneous under the 

4 facts of this case. Taken together, Respondent's lack of culpability in causing or contributing to 

5 any petroleum release on the Property, the mild existing contamination of the soil and 

6 groundwater, and Respondent's good faith in dealing with DEQ, contravenes this harsh finding 

7 that any alleged violation on the part Respondent's was a moderate magnitude. Accordingly, the 

8 issues of fact on this ground alone justifies remand for a full hearing on the amount of the 

9 penalty. 

10 B. The ALJ's Findings Underlying the Penalty Calculation are Erroneous. 

11 Other genuine and material issues of fact remain with respect to the "aggravating and 

12 mitigating factors" affecting the amount of the penalty. These include Respondent's mental 

13 

14 

15 

state, OAR 340-012-0145(5), and the economic benefit of noncompliance, OAR 340-012-0150. 
! 

First, the ALJ's assignment of a "8" to Respondent's mental state (the "M" under OAR 

340-012-0145(5) and OAR 340-012-0150) is completely unjustified. This determination that 

16 Respondent had a "conscious objective to cause the violation" borders on arbitrary and absurd, 

17 and this finding ignores the fact the Respondent did in fact, perform an investigation on the 

18 Property's soil and groundwater. D EQ knew that Respondent had been stymied in providing 

19 results for prior sampling performed on the property by K&S, its contractor. This finding also 

20 does not take into account Respondent's good faith efforts to come up with the money to attempt 

21 some measure of compliance with the 2011 Notice in spite of its poor financial condition. 

22 Instead, a "0" value is more appropriate, OAR 340-012-0145(5)(a), because, at DEQ has not 

23 carried its burden to show any measure of mental culpability on the part of Respondent, and 

24 certainly not to any extent necessary to show no disputed issue of material fact for purposes of 

25 Summary Determination. 

26 
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1 Second, the "Economic Benefit" determination is similarly flawed. Respondent has not 

2 "avoided" payment by any conventional definition; it has been unable to pay for the simple 

3 reason that it has no assets beyond the Property itself. In addition, Respondent has never 

4 indicated that it intends to shirk any responsibilities. Indeed, at all times, Respondent has told 

5 DEQ that it will comply with DEQ's directives once it has the funds to do so. (Ex. 5, pages 12-

6 13.) Respondent has never operated the tanks on the Property; it is merely a passive owner 

7 seeking to liquidate the Property. Any economic benefit should be found to be de minimis. 

8 Under Respondent's proposed alternative findings of fact and conclusions oflaw, the 

9 penalty should be calculated as follows under the formula set forth in OAR 340-012-0045(2)(e): 

10 BP + [(0.1 x BP) x (P + H + 0 +M +C)]+ EB 
$250 + [(0.1 X $250) X (4 + 0 + 4 + 0 + (-2)] + $0 

11 $250 + [($25) X (6)] + $0 
$250 + $150 + $0 

12 $400 

13 1 At all times, Respondent has been forthcoming with DEQ about its financial condition. 

14 On multiple occasions, DEQ has apparently spumed Respondent's proposal to aid DEQ in 

15 pursuing the polluter who was the actual cause of the Property's condition, that party being 

16 Dwight Estby. 1 DEQ decided to ignore the polluter and proceeded to hammer an entity which 

17 was owed money by Estby (Ex. Rl) with no assets beyond the Property and no ability to pay. 

18 Respondent's honesty and attempts to work with DEQ have been met only with aloofness and 

19 punishment, and its fixation with penalizing Respondent, without more, will do nothing to 

20 achieve compliance with its UST program. The only thing that additional penalties will achieve 

21 is to spook any potential buyers from purchasing the Property. Without a purchaser, the Property 

22 will remain as it is, unused and blighted, and it will eventually end up in foreclosure. 

23 I I I 

24 

25 1 DEQ was well informed that Dwight Estby was the cause of whatever environmental 

26 issues are present on the Property. [See Ex. R2, RIO, Rl2.] 
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8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

CONCLUSION 

For these reasons, Respondent respectfully requests that the Commission find that there 

are genuine issues of material fact as to the amount ofDEQ's penalty. In particular, DEQ's 

findings, as modified by the ALI's Opinion, concerning the magnitude ofthe violation and the 

civil penalty formula are erroneous and should be rejected by this tribunal. Accordingly, 

Respondent is entitled to an administrative hearing on these issues, and the Commission should 

remand this case for a full hearing on the amount of the penalty. 

Dated this 2nd day of January, 2015. 

GREENE & MARKLEY, P.C. 

""- . /' 
;1 \ . )J/ 

By }~ A /) 1VIY\ AuJyr 
S".W\¥"d\Greene, OSB #71"4'11j 
wardJgreene@greenemarkley. com 
Timothy A. Lawson, OSB #134112 
timothy .lawson@greenemarklev. com 

1 Attorneys for Respondent 
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1 CERTIFICATE OF SERVICE 

2 I hereby certify that I served the foregoing RESPONDENT'S EXCEPTION AND BRIEF 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

on: 

Susan M. Elworth 
elworth.susan@deq.state.or.us 

Oregon DEQ Enforcement 

811 SW 6th Ave 

Portland, OR 97204 

by mailing full, true and correct copies thereof in sealed, first-class, postage prepaid envelopes, 

addressed to the attorneys as shown above at the last known office address of the attorneys, and 

deposited with the United States Postal Service at Portland Oregon, on the date set forth below, 

and by e-mail to the address listed above. 

DATED this 2nd day of January, 2015. 
~ 

th'-- \. !/ 
By J?/ I ) )~I~J~ P,UPhJ-

s.wMd Gr~~~sl3 #77413 \j 
ward~greene@greenemarkley.com 
Timothy A. Lawson, OSB #134112 

timothv .lawson(Q)greenemarkley. com 

Attorneys for Respondent 

1 7 \G:\Clients\6604\P Exceptions and Brief.wpd 

18 

19 

20 

21 

22 

23 

24 

25 

26 
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BY CERTIFIED U.S. MAIL 

Dec. 12, 2014 

Timothy Lawson 
Greene & Markley, P.C. 
1515 SW 5th Ave., Suite 600 
Portland, OR 97201 

Re: In the Matter of M & G Collections LLC 
OAH Case No.1403764 
DEQCase No. LQ/UST-NWR-14-036 

E NVIRONMENTAL 

QUA LIT Y 

COMM I SSIO N 

The Oregon Environmental Quality Commission received your petition for commission review 
of the proposed order in the matter referenced above Dec. 3, 2014. Your materials were filed in a 
timely manner. 

Please note that your Exceptions and Brief, a required filing in this contested case process, is due 
.within 30 days of your filing for review. The brief must be received at DEQ no later than 5 p.m. 
on Friday, Jan. 2, 2015. 

A copy of the Oregon administrative rules guiding this contested case process is enclosed with 
this letter. Once both parties have filed all briefs in this process, this case will be scheduled at a 
regular commission meeting. 

If you have any questions about this process please call me at 503-229-5301. 

Enclosure: Copy of OAR 340-011-0575 

Cc: BY HAND DELIVERY - Susan Elworth, Oregon Department ofEnvironmental Quality 

811 SW Sixth Avenue 
Portland, OR 97204-1390 
(503) 229-5696 

DEQ-46 
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• • • • • 
GREENE~ ~EY, P.C. 

ATTORNEYS 

1515 SW FIF'fH AVENUE, SUITE 600 
PORTLAND, OREGON 97201-5492 

TELEPHONE: (503) 295-2668 
FACSIMlLE: (503) 224-8434 

E-MAIL: email@greenemarkley.com 

timothy.lawson@greenemarkley.com 

December 3, 2014 

Via Facsimile and E-mail 
Environment Quality Commission 
c/o Dick Pedersen, Director, DEQ 
811 SW Sixth Avenue 
Portland, OR 97204 

Re: M&G Collections, LLC 
OAR Case No.: 1403764 
DEQ Case No. LQ/UST-NWR-14-036 

Dear Mr. Pedersen: 

Enclosed for filing in the above-referenced matter is Respondent's Petition for Review. 

TAL/ljp 
Enclosure 
cc: S. Ward Greene, Esq. (w/encls.) 

Very truly yours, 

~ENE:; MARKLEY, P.C. 

/)~~v>J·~ 
Timothy A. Lawson 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

BEFORE THE ENVIRONMENTAL QUALITY COMMISSION 

FOR THE STATE OF OREGON 

IN THE MATTER OF: 

M & G COLLECTIONS LLC 

Respondent, 

) 
) OAH Case No.: 1403764 
) DEQ Case No.: LQIUST-NWR-14-036 
) 
) RESPONDENT'S PETITION FOR 
) REVIEW 
) 

11 Respondent M & G Collections LLC respectfully submits this Petition for Review 

12 appealing the "Corrected Ruling on Motion for Summary Determination and Proposed and Final 

13 Order" that was issued by the Office of Administrative Hearings in the above captioned 

14 proceeding. 

15 Respondent intends that the Commission review the proposed order, and Respondent will 

16 file written exceptions and a brief with the Commission pursuant to OAR 340-0 11-0575( 4). 

17 

18 

19 

20 

21 

22 

23 

DATED this 3rd day ofDecember, 2014. 

24 \G:\Clients\6604\P M&G Petition for Review.wpd 
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GREENE & MARKLEY, P.C. 

/ 
;By vwtO 

S. Ward Greene, OSB #7741 
ward. greene@greenemarkley.com 
Timothy A. Lawson, OSB #134112 
tim.lawson@greenemarkley.com 
Attorneys for M & G Collections LLC 
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GREENEr& MARKLEY, P.C. 

ATTORNEYS 

1515 SW FIFTH AVENUE, SUITE 600 
PORTLAND, OREGON 97201-5492 

TELEPHONE: (503) 295-2668 
FACSIMILE: (503) 224-8434 

E-MAlL: email@greenemarldey.com 

timothy.lawson@greenemarkley.com 

December 3, 2014 

Via Facsimile and E-mail 
Environment Quality Commission 
c/o Dick Pedersen, Director, DEQ 
811 SW Sixth Avenue 
Portland, OR 97204 

Re: M&G Collections, LLC 
OAH Case No.: 1403764 
DEQ Case No. LQ/UST-NWR-14-036 

Dear Mr. Pedersen: 

Enclosed for filing in the above-referenced matter is Respondent's Petition for Review. 

TAL/ljp 
Enclosure 
cc: S. Ward Greene, Esq. (w/encls.) 

Very truly yours, 

~~j MARKLEY, P.C. 

~~~v~VM/·~ 
Timothy A. Lawson 
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1 

2 

3 

4 

5 BEFORE THE ENVIRONMENTAL QUALITY COMMISSION 

6 FOR THE STATE OF OREGON 

7 ) 
IN THE MATTER OF: ) OAH Case No.: 1403764 

8 ) DEQ Case No.: LQ/UST-NWR-14-036 
M & G COLLECTIONS LLC ) 

9 ) RESPONDENT'S PETITION FOR 
Respondent, ) REVIEW 

10 ) 

11 Respondent M & G Collections LLC respectfully submits this Petition for Review 

12 appealing the "Corrected Ruling on Motion for Summary Determination and Proposed and Final 

13 Order" that was issued by the Office of Administrative Hearings in the above captioned 

14 proceeding. 

15 Respondent intends that the Commission review the proposed order, and Respondent will 

16 file written exceptions and a brief with the Commission pursuant to OAR 340-011-0575(4). 

17 

18 

19 

20 

21 

22 

23 

DATED this 3rct day ofDecember, 2014. 

24 \G:\Clients\6604\P M&G Petition for Review.wpd 
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;£y ""W /~v 
S. Ward Greene, OSB #7741 
ward. greene@greenemarkley.com 
Timothy A. Lawson, OSB #134112 
tim.lawson@greenemarkley.com 
Attorneys for M & G Collections LLC 
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BEFORE THE OFFICE OF ADMINISTRATIVE HEARINGS 
STATE OF OREGON 

for the 
ENVIRONMENTAL QUALITY COMMISSION 

IN THE MATTER OF: 

M & G COLLECTIONS, LLC, 
Respondent 

) CORRECTED RULING ON MOTION 
) FOR SUMMARY DETERMINATION, 
) AND PROPOSED AND FINAL ORDER1 

) 
) OAH Case No.: 1403764 
) Agency Case No.: LQ/UST-NWR-14-036 

HISTORY OF THE CASE 

On April 8, 2014, the Department of Environmental Quality for the State of Oregon 
(DEQ or Department) issued a Notice of Civil Penalty Assessment and Order to M & G 
Collections, LLC (Respondent). On May 12, 2014, Respondent filed a request for hearing. 

On June 27, 2014, DEQ referred the hearing request to the Office of Administrative 
Hearings (OAH). Senior Administrative Law Judge (ALJ) Bernadette Bignon was assigned to 
preside at hearing. 

On August 27, 2014, a prehearing telephone conference was held. ALJ Bignon presided. 
Kieran O'Donnell, appearing on behalf of Susan Elworth, represented DEQ. S. Ward Greene, 
Attorney at Law, represented Respondent. Hearing was scheduled for December 2, 2014. 

On September 25, 2014, Susan Elworth filed DEQ's Motion for Summary Determination 
(Motion) and Exhibits 1 through 5. On October 23, 2014, the case was reassigned to Senior ALJ 
Dove L. Gutman to issue the Ruling on the Motion for Summary Determination. On October 24, 
2014, Mr. Green filed Respondent's Response in Opposition to the Motion and Exhibits R1 
through R13. 

ISSUES 

1. Whether Respondent failed to comply with DEQ's Final Order in Agency Case No. 
LQ/LUST-NWR-11-104. 

2. Whether Respondent shall pay a civil penalty in the amount of $4,890. 

1 Pursuant to OAR 137-003-0655(1), ALJ Gutman is issuing this Corrected Ruling on Motion for 
Summary Determination, and Proposed and Final Order to correct a citation on page 23 ofthe opinion. 
The incorrect portion of the citation is stricken through and in bold. 
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DOCUMENTS CONSIDERED 

The following documents were reviewed and considered: DEQ's Motion for Summary 
Determination, Exhibits 1 through 5, Respondent's Response in Opposition to the Motion, and 
Exhibits Rl through R13. 

LEGAL STANDARD FOR SUMMARY DETERMINATION 

Motions for Summary Determination are governed by OAR 137-003-0580, which 
provides, in pertinent part: 

(1) Not less than 28 calendar days before the date set for hearing, 
the agency or a party may file a motion requesting a ruling in favor 
of the agency or party on any or all legal issues (including claims 
and defenses) in the contested case. The motion, accompanied by 
any affidavits or other supporting documents, shall be served on 
the agency and parties in the manner required by OAR 137-003-
0520. 

(2) Within 14 calendar days after service of the motion, the agency 
or a party may file a response to the motion. The response may be 
accompanied by affidavits or other supporting documents and shall 
be served on the agency and parties in the manner required by 
OAR 137-003-0520. 

(3) The administrative law judge may establish longer or shorter 
periods than those under section (1) and (2) of this rule for the 
filing of motions and responses. 

***** 

(6) The administrative law judge shall grant the motion for a 
summary determination if: 

(a) The pleadings, affidavits, supporting documents (including any 
interrogatories and admissions) and the record in the contested 
case show that there is no genuine issue as to any material fact that 
is relevant to resolution of the legal issue as to which a decision is 
sought; and 

(b) The agency or party filing the motion is entitled to a favorable 
ruling as a matter oflaw. 

(7) The administrative law judge shall consider all evidence in a 
manner most favorable to the non-moving party or non-moving 
agency. 
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Background 

(8) Each party or the agency has the burden of producing evidence 
on any issue relevant to the motion as to which that party or the 
agency would have the burden of persuasion at the contested case 
hearing. 

(9) A party or the agency may satisfy the burden of producing 
evidence through affidavits. Affidavits shall be made on personal 
knowledge, establish that the affiant is competent to testify to the 
matters stated therein and contain facts that would be admissible at 
the hearing. 

(1 0) When a motion for summary determination is made and 
supported as provided in this rule, a non-moving party or non­
moving agency may not rest upon the mere allegations or denials 
contained in that party's or agency's notice or answer, if any. 
When a motion for summary determination is made and supported 
as provided in this rule, the administrative law judge or the agency 
must explain the requirements for filing a response to any 
unrepresented party or parties. 

( 11) The administrative law judge's ruling may be rendered on a 
single issue and need not resolve all issues in the contested case. 

(12) If the administrative law judge's ruling on the motion resolves 
all issues in the contested case, the administrative law judge shall 
issue a proposed order in accordance with OAR 137-003-0645 
incorporating that ruling or a final order in accordance with OAR 
137-003-0665 if the administrative law judge has authority to issue 
a final order without first issuing a proposed order. 

FINDINGS OF FACT 

1. In 2006, DEQ received a report that petroleum products had been released from an 
underground storage tank (UST) system used to store and dispense petroleum products located at 
1021 East Baseline Street in Cornelius, Oregon (the Property). The Property was placed on 
DEQ's Leaking Underground Storage Tank Facility List. (Ex. 1.) 

2. On May 18,2009, M & G Collections, LLC (Respondent), became the owner of the 
Property. At that time, the UST system was still located on the Property and was not being 
actively operated. (Id.) 

3. In August 2009, a groundwater sample was collected from monitoring well #!located 
on the Property, which showed significant increase in a number of gasoline constituents from the 
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previous sample collected from this well. (Id.) 

4. In November 2009, DEQ received a verbal report that soil samples had been collected 
from property south and west ofthe Property. (!d.) 

5. In October and November 2009, May, August and December 2010, and February and 
April2011, DEQ sent Respondent letters requesting that Respondent conduct an investigation to 
determine the full nature, magnitude and extent of the contamination caused by the UST system. 
The letters also requested that Respondent submit the information required by OAR 340-122-
0240(3) for any field work completed by Respondent by certain dates. (!d.) 

2011 Notice and Order to Comply 

6. On October 25, 2011, DEQ issued to Respondent a Notice of Civil Penalty 
Assessment and Order to Comply (Notice and Order to Comply) in Agency Case No. LQ/LUST­
NWR-11-1 04 that stated, in pertinent part: 

I. AUTHORITY 

This Notice of Civil Penalty Assessment and Order to Comply is 
issued pursuant to Oregon Revised Statutes (ORS) 468.100 and 
468.126 through 468.140, ORS 466.706 through 466.835, ORS 
466.994, ORS Chapter 183 and Oregon Administrative Rules 
(OAR) Chapter 340, Divisions 011, 012, 122 and 150. 

II. FINDINGS OF FACT 

1. In 2006, DEQ received a report that petroleum products had 
been released from an underground storage tank (UST) system 
used to store and dispense petroleum products located at 1021 East 
Baseline Street in Cornelius, Oregon (the Property). The Property 
was placed on DEQ's Leaking Underground Storage Tank Facility 
list. 

2. On March 10, 2009, DEQ issued a General Permit Registration 
Temporary Closure Certificate (Certificate) for the UST system 
located on the Property. The Certificate expired on March 10, 
2010. 

3. On or about May 18,2009, Respondent became the owner ofthe 
Property. 

4. At the time that Respondent became the owner of the Property, 
the UST system was still located on the Property and not being 
actively operated. 
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5. Groundwater samples were collected from monitoring wells 
located on the Property on three occasions in 2008 and 2009, 
specifically in July 2008, October 2008 and August 2009. 

6. In August 2009, the sample collected from monitoring well #1 
showed significant increase in a number of gasoline constituents 
from the previous sample collected from this well. 

7. In November 2009, DEQ received a verbal report that soil 
samples had been collected from the property south and west of the 
Property. 

8. In October and November 2009, May, August and December 
2010, and February and April2011, DEQ sent Respondent letters 
requesting that Respondent conduct an investigation to determine 
the full nature, magnitude and extend of the contamination caused 
by the UST system. Additionally, the letters requested that 
Respondent submit the information required by OAR 340-122-
0240(3) for any field work completed by Respondent by certain 
dates. 

9. As of the date of this Notice, DEQ has not received a written 
report that includes the information required by OAR 340-122-
0240(3), regarding the work completed in November 2009 or 
sufficient information determining the full nature, magnitude and 
extent of contamination caused by the UST system. 

10. The last financial responsibility mechanism provided to DEQ 
regarding the UST system expired on December 21, 2009. 

11. As of the date of this Notice, DEQ has not received, from 
Respondent, a complete application for temporary closure, the 
permit fee or evidence of a current, valid financial responsibility 
mechanism or evidence that the UST system has been permanently 
decommissioned. 

12. As of the date of this Notice, DEQ has not received, from 
Respondent, a complete modification application as required by 
OAR 340-150-0052. 

III. CONCLUSIONS 

1. Since August 2009, Respondent has violated OAR 340-122-
0217(1 )(c) and OAR 340-122-0240(1) by failing to initiate and 
complete an investigation to determine the full nature, magnitude 
and extent of soil and groundwater contamination at the Property, 

In the Matter ofM & G Collections, LLC, OAH Case No. 1403764 
Page 5 of26 

Attachment B 
April 15-16, 2015, EQC meeting 
Page 5 of 26

Item E 000038



as alleged in Section II, paragraphs 5, 6, 7 and 8 above. 
Specifically, Respondent has failed to conduct quarterly 
groundwater monitoring when groundwater contamination has 
migrated beyond the immediate vicinity of the tank pit. 
Additionally, Respondent has failed to collect a sufficient number 
of soil samples. Respondent is responsible for completing this 
requirement since it is the owner of the UST system as defined in 
ORS 466.706(14). These are Class I violations pursuant to OAR 
340-012-0074(l)(b). DEQ hereby assesses a $25,565 civil penalty 
for these violations. 

2. Since March 2009, Respondent has violated OAR 340-150-0167 
by failing to obtain the appropriate general permit registration 
before operating an UST system in temporary closure, as alleged in 
Section II, paragraphs 2 and 11 above. Respondent is the owner of 
the UST system since Respondent owned the UST system during 
its operational life, as defined in OAR 340-150-0010(53). This is a 
Class II violation pursuant to OAR 340-012-0067(2)(f). DEQ 
hereby assesses a $1,107 civil penalty for this violation. 

3. Since December 2009, Respondent has violated OAR 340-150-
0167 by failing to maintain a current, valid financial responsibility 
mechanism as alleged in Section II, paragraphs 10 and 11 above. 
Respondent is the owner of the UST system since Respondent 
owned the UST system during its operational life, as defined in 
OAR 340-150-0010(53). This is a violation of OAR 340-150-
0135(3), which is a Class I violation pursuant to OAR 340-012-
0067(1)(b). DEQ hereby assesses a $1,693 civil penalty for this 
violation. 

4. Since May 2009, Respondent has violated OAR 340-150-0052 
by failing to submit a modification application within 60 days after 
a change in ownership of a property on which a UST is located, as 
alleged in Section II, paragraphs 3 and 12. This is a Class II 
violation pursuant to OAR 340-012-0067(2)(c). DEQ hereby 
assesses a $596 civil penalty for this violation. 

5. Since November 2009, Respondent has violated OAR 340-122-
0217(1)(e) and 340-122-0240(3) by failing to submit information 
required by OAR 340-122-0240 within the timeframe approved by 
DEQ, as alleged in Section II, paragraphs 7, 8, and 9 above. 
Respondent is responsible for completing this requirement since it 
is the owner of the UST system as defined in ORS 466.706(14). 
This is a Class II violation pursuant to OAR 340-012-0074(2)(b ). 
DEQ did not assess a civil penalty for this violation. 
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IV. ORDER TO PAY CIVIL PENALTY AND TO COMPLY2 

Based upon the foregoing FINDINGS OF FACT AND 
CONCLUSIONS, Respondent is hereby ORDERED TO: 

1. Within thirty (30) days from the date of this Notice and Order 
take all actions necessary to bring the UST system into compliance 
with OAR Chapter 340, Division 150, by submitting, to DEQ: 

a. a complete application for temporary closure general permit, the 
permit fee and evidence of a current, valid financial responsibility 
mechanism or a 30-day notice of permanent closure with the 
permit fee and begin decommissioning the UST as set forth in 
OAR 340-150-0168; and 

b. a complete modification application and a $75 general permit 
modification fee; and 

c. the information required by OAR 340-122-0240(3) for any field 
work completed at the property prior to the issuance of this Notice 
and Order; and 

2. Within sixty (60) days from the date of this Notice and Order: 

a. Complete an investigation regarding the full nature, magnitude 
and extent of soil and groundwater contamination associated with 
the release of petroleum at the Property. This investigation, as 
required under OAR 340-122-0240, must include installation of a 
sufficient number of monitoring wells capable of adequately 
characterizing both site hydrogeology and the vertical and 
horizontal magnitude and extent of groundwater contamination 
unless Respondent can demonstrate to DEQ that the groundwater 
contamination presents no potential threat to human health or the 
environment; and collection of a sufficient number of soil samples 
to determine the areal and vertical extent of soil contamination. 
Within forty-five ( 45) days of completing any investigation field 
work, submit a report to DEQ summarizing all steps taken to 
complete the investigation and all sampling results unless DEQ 
approves, in writing, an alternative reporting schedule. 

b. Begin quarterly groundwater monitoring from any monitoring 
wells either currently on the Property or adjacent properties or 
installed in the future. Within forty-five (45) days of each 
monitoring event, submit groundwater monitoring reports unless 
DEQ approves, in writing, an alternative reporting schedule. 

2 The Order to Pay Civil Penalty section in the 2011 Notice is numbered incorrectly. 
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All submittals required under this Order must be sent to: Jeff 
Schatz, Department of Environmental Quality, 2020 SW 4th 
Avenue, Suite 400, Portland, OR 97201. 

4. Pay a total civil penalty of $28,961. The determinations of the 
civil penalty are attached as Exhibits No. 1 through 4 and are 
incorporated as part of this Notice. 

If you do not file a request for hearing as set forth in Section V 
below, your check or money order must be made payable to "State 
Treasurer, State of Oregon" and sent to the DEQ, Business 
Office, 811 S.W. Sixth Avenue, Portland, Oregon 97204. Once 
you pay the penalty, the Findings of Fact, Conclusions and Order 
become final. 

V. NOTICE OF RIGHT TO REQUEST A CONTESTED CASE 
HEARING 

You have a right to a contested case hearing on this Notice, if you 
request one in writing. DEQ must receive the request for hearing 
within 20 calendar days from the date you receive this Notice. 
The request should include any affirmative defenses and either 
admit or deny each allegation of fact in this Notice. (See OAR 
340-011-0530.) You must mail the request for hearing to: DEQ, 
Office of Compliance and Enforcement- Appeals, 811 SW 
Sixth Avenue, Portland, Oregon 97204, or fax to (503) 229-
5100. An administrative law judge employed by the Office of 
Administrative Hearings will conduct the hearing, according to 
ORS Chapter 183, OAR Chapter 340, Division 011 and OAR 137-
003-0501 to 0700. You have a right to be represented by an 
attorney at the hearing, or you may represent yourself unless you 
are a corporation, agency or association. 

If you fail to file a request for hearing in writing within 20 calendar 
days of receipt of the Notice, the Notice will become a final order 
by default without further action by DEQ, as per OAR 340-011-
0535(5). If you do request a hearing but later withdraw your 
request, fail to attend the hearing, or notify D EQ that you will not 
be attending the hearing, DEQ will issue a final order by default 
pursuant to OAR 137-003-0670. DEQ designates the relevant 
portions of its files, including information submitted by you, as the 
record for purposes of proving a prima facie case. 

(Ex. 1; emphasis in original.) In the civil penalty calculations, DEQ determined that the 
magnitude of each violation (1 through 4) was moderate. (Ex. 1.) 
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7. Respondent did not file a Request for Hearing within 20 calendar days. (Ex. 2.) 

8. On November 17,2011, the Notice of Civil Penalty Assessment and Order to Comply 
in Agency Case No. LQ/LUST-NWR-11-104 became a Final Order. (!d.) 

9. On November 17, 2011, DEQ issued to Respondent a letter that stated, in part: 

(Ex. 2.) 

On October 27, 2011, you received a Notice of Civil Penalty 
Assessment and Order. Since you did not request a contested case 
hearing within the time allowed, the Order remains in effect. The 
Order requires you to pay the $28,961 civil penalty and to within 
thirty days from the date of service of the Notice and Order to 
submit to DEQ: 

a. a complete application for temporary closure general permit, the 
permit fee and evidence of a current, valid financial responsibility 
mechanism or a 30-day notice of permanent closure with the 
permit fee and begin decommissioning the UST as set forth in 
OAR 340-150-0168; and 

b. a complete modification application and a $75 general permit 
modification fee; and 

c. the information required by OAR 340-122-0240(3) for any field 
work completed at the property prior to the issuance of this Notice 
and Order; [] 

Additionally, the Notice and Order required you to within sixty 
days from the date of service of the Notice and Order to complete 
an investigation regarding the full nature, magnitude and extent of 
soil and groundwater contamination associated with the release of 
petroleum at the property including installation of monitoring 
wells. You must also begin quarterly groundwater monitoring 
from any monitoring wells either currently installed or installed in 
the future. 

Respondent's behavior 

10. In March 2013, Respondent submitted a report to DEQ summarizing a groundwater 
sampling event which occurred in December 2012. The report did not satisfy the requirements in 
DEQ's Final Order and was 13 months past the deadline in the Final Order. (Exs.1, 2, 3.) DEQ 
did not receive any other reports from Respondent regarding the confirmed release of petroleum 
on the Property. (Ex. 3.) 
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11. DEQ did not receive from Respondent quarterly groundwater monitoring results. 
(!d.) 

12. DEQ did not receive from Respondent a completed modification application for the 
UST on the Property. (!d.) 

13. DEQ did not receive from Respondent a current, valid financial responsibility 
mechanism for the UST on the property. (!d.) 

14. DEQ did not receive from Respondent a completed application for temporary closure 
or a thirty day notice of permanent closure for the UST on the property. (!d.) 

15. DEQ did not receive from Respondent the documentation required in Final Order by 
the deadlines set forth in the Final Order. (Exs. 1, 2, 3.) 

2014 Notice of Civil Penalty and Order 

16. On April 8, 2014, DEQ issued a Notice of Civil Penalty Assessment and Order in 
Agency Case No. LQ/UST-NWR-14-036 that stated, in pertinent part: 

I. AUTHORITY 

This Notice of Civil Penalty Assessment and Order is issued 
pursuant to Oregon Revised Statutes (ORS) 468.100 and 468.126 
through 468.140, ORS 466.706 through 466.835, ORS 466.994, 
ORS Chapter 183 and Oregon Administrative Rules (OAR) 
Chapter 340, Divisions 011, 012, 122 and 150. 

II. FINDINGS OFF ACT3 

1. On or about May 18,2009, Respondent became the owner of 
property located at 1021 East Baseline Street in Cornelius, Oregon 
(the Property). 

2. On or about November 17, 2011, Respondent received a Notice 
of Civil Penalty Assessment and Order to Comply (20 11 Notice) 
which required Respondent to: 

a. Submit, to DEQ, a complete application for temporary closure 
general permit, the permit fee and evidence of a current, valid 
financial responsibility mechanism, or a 30-day notice of 
permanent closure with the permit fee and begin decommissioning 
the UST on the Property as set forth in OAR 340-150-0168; 

3 The Findings ofFact in the 2014 Notice are numbered incorrectly. 
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b. Submit, to DEQ, a complete modification application and a $75 
general permit modification fee; 

c. Submit, to DEQ, the information required by OAR 340-122-
0240(3) for any field work completed at the Property prior to the 
issuance of the 2011 Notice; 

d. Complete an investigation regarding the full nature, magnitude 
and extent of soil and groundwater contamination associated with 
the release of petroleum at the Property and submit a report, to 
DEQ, summarizing all steps taken to complete the investigation 
and all sampling results; and 

e. Begin quarterly groundwater monitoring from any monitoring 
wells and submit groundwater monitoring reports to DEQ. 

5. Respondent failed to respond to the Notice and it is now a final 
order. 

6. As of the date of this Notice, Respondent has failed to send the 
documentation required under the 2011 Notice to DEQ by the 
deadlines set forth in the 2011 Notice. 

III. CONCLUSIONS 

1. By failing to complete the actions and submit the documentation 
required under the 2011 Notice, Respondent violated a final order 
ofDEQ. These are Class I violations, according to OAR 340-012-
0053(1)(a). DEQ hereby assesses a $4,890 civil penalty for these 
violations.4 

IV. ORDER TO PAY CIVIL PENALTY 

Based upon the foregoing FINDINGS OF FACT AND 
CONCLUSIONS, Respondent is hereby ORDERED TO pay a 
total civil penalty of $4,890. The determination of the civil penalty 
is attached as Exhibit No. 1 and is incorporated as part of this 
Notice. 

If you do not file a request for hearing as set forth in Section V 
below, your check or money order must be made payable to "State 
Treasurer, State of Oregon" and sent to the DEQ, Business 
Office, 811 S.W. Sixth Avenue, Portland, Oregon 97204. Once 
you pay the penalty, the Findings of Fact, Conclusions and Order 

4 It is unclear from the record whether or not Respondent paid the civil penalty assessed in the 2011 
Notice. 

In the Matter of M & G Collections, LLC, OAH Case No. 1403764 
Page 11 of26 

Attachment B 
April 15-16, 2015, EQC meeting 
Page 11 of 26

Item E 000044



become final. 

V. NOTICE OF RIGHT TO REQUEST A CONTESTED CASE 
HEARING 

You have a right to a contested case hearing on this Notice, if you 
request one in writing. DEQ must receive the request for hearing 
within 20 calendar days from the date you receive this Notice. 
The request should include any affirmative defenses and either 
admit or deny each allegation of fact in this Notice. (See OAR 
340-011-0530.) You must mail the request for hearing to: DEQ, 
Office of Compliance and Enforcement- Appeals, 811 SW 
Sixth Avenue, Portland, Oregon 97204, or fax to (503) 229-
5100. An administrative law judge employed by the Office of 
Administrative Hearings will conduct the hearing, according to 
ORS Chapter 183, OAR Chapter 340, Division 011 and OAR 137-
003-0501 to 0700. You have a right to be represented by an 
attorney at the hearing, or you may represent yourself unless you 
are a corporation, agency or association. 

If you fail to file a request for hearing in writing within 20 calendar 
days of receipt of the Notice, the Notice will become a final order 
by default without further action by DEQ, as per OAR 340-011-
0535(5). If you do request a hearing but later withdraw your 
request, fail to attend the hearing, or notify DEQ that you will not 
be attending the hearing, DEQ will issue a final order by default 
pursuant to OAR 137-003-0670. DEQ designates the relevant 
portions of its files, including information submitted by you, as the 
record for purposes of proving a prima facie case. 

(Ex. 4; emphasis in original.) In the civil penalty calculation, DEQ determined that the 
magnitude of the Respondent's violation was moderate because there was insufficient evidence 
to establish that the violation had a significant adverse impact on human health or the 
environment, or had no more than a de minimis adverse impact on human health or the 
environment. (Ex. 4.) 

17. On May 12,2014, Respondent filed a Request for Appeal of Civil Penalty 
Assessment and Order Through a Contested Case Hearing Under ORS 183.745 (Request for 
Hearing), which stated, in part: 

Respondent requests an appeal of the April 8, 2014 Notice of Civil 
Penalty Assessment and Order through a Contested Case hearing 
under ORS 183.745. 

1. Respondent admits the allegations ofParagraphs 1 through 5. 
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(Ex. 5.) 

2. Respondent admits the allegations of Paragraph 6 insofar as it 
alleges that Respondent failed to send the required documentation 
by the deadlines set forth in the 2011 Notice. However, 
Respondent denies the allegation insofar as it claims that M & G 
did not send any documentation requested by DEQ. 

FIRST AFFIRMATIVE DEFENSE 

(Financial Hardship) 

3. Respondent generates no income and has no assets besides the 
property at 1021 East Baseline Street in Cornelius, Oregon 
described in this order. At all material times, Respondent has 
lacked the financial capability to comply with the 2011 Notice. 
Respondent has sought financial assistance and forebearance from 
DEQ in documents filed on October 26, 2010, and relevant 
correspondence is attached to this response. 

SECOND AFFIRMATIVE DEFENSE 

(Part Performance) 

4. Respondent provided DEQ with a ground water sampling report 
on or about March 4, 2013. Prior to the 2011 Notice, Respondent 
attempted to obtain the results of an investigation of the property 
performed by K & S Environmental, Inc. (K & S), but K & S 
refused to release the report until it was fully paid. Respondent 
kept DEQ fully informed of the dispute with K & S, and relevant 
correspondence with DEQ is attached to this response. 

THIRD AFFIRMATIVE DEFENSE 

(Magnitude ofViolation) 

5. Respondent disputes DEQ's determination in Exhibit No. 1 that 
alleges a "moderate magnitude violation." DEQ regulations do not 
specify a magnitude for this alleged violation in OAR 340-012-
0135. DEQ fails to set forth any facts supporting its conclusion 
that any alleged violation rose beyond a minor magnitude. 

Other information 

18. Respondent received an economic benefit in the amount of$3,490 by avoiding the 
following costs: $75 for a modification application fee; $540 per year for a permit fee; $500 per 
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year for a financial responsibility mechanism; $2,468 per groundwater monitoring event; and 
$7,500 for collecting a sufficient number of soil samples. (Ex. 4.) 

CONCLUSIONS OF LAW 

1. Respondent failed to comply with DEQ's Final Order in Agency Case No. LQ/LUST­
NWR-11-104. 

2. Respondent shall pay a civil penalty in the modified amount of $4,690. 

OPINION 

DEQ contends that Respondent failed to comply with its Final Order and should pay a 
civil penalty. As the proponent ofthis position, DEQ has the burden of proof. ORS 183.450(2) 
and (5); Harris v. SAIF, 292 Or 683, 690 (1982) (general rule regarding allocation of burden of 
proof is that the burden is on the proponent ofthe fact or position); Cookv. Employment Div., 47 
Or App 43 7 (1980) (in absence oflegislation adopting a different standard, the standard in 
administrative hearings is preponderance of the evidence). Proof by a preponderance of 
evidence means that the fact finder is convinced that the facts asserted are more iikely true than 
false. Riley Hill General Contractor v. Tandy Corp., 303 Or 390 (1987). As modified below, 
DEQ has met its burden. 

The violation 

DEQ contends that Respondent failed to comply with its Final Order in Agency Case No. 
LQ/LUST-NWR-11-104. Respondent contends that it provided partial performance. I agree 
withDEQ. 

OAR 340-011-0535 is titled "Final Orders by Default" and provides, in part: 

(1) If a person5 fails to request a hearing within the time allowed 
and no further evidence is necessary to make a prima facie case, 
the notice of a right to a contested case hearing will become final 
by operation oflaw as provided in OAR 137-003-0672. 

OAR 137-003-0672 provides, in part: 

(2) When the agency gives a party an opportunity to request a 
hearing and the party fails to request a hearing within the time 
allowed to make the request, the agency order is final and no 
further order need be served upon the party. * * *. 

OAR 340-012-0053 is titled "Classification ofViolations that Apply to all Programs" and 

5 "Person" includes, but is not limited to, individuals, corporations, associations, firms, partnerships, 
trusts, joint stock companies, public and municipal corporations, political subdivisions, states and their 
agencies, and the federal government and its agencies. OAR 340-012-0030(18). 
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provides, in part: 

(1) Class I: 

(a) Violating a requirement or condition of a commission or 
department order, consent order, agreement, consent judgment 
(formerly called judicial consent decree) or compliance schedule 
contained in a permit; 

(Emphasis in original.) 

As indicated above, if a person fails to request a hearing within the time allowed, the 
notice of a right to a contested case hearing becomes a final order by operation oflaw. Pursuant 
to OAR 340-012-0053(1)(a), violating a requirement or condition of a DEQ order is a Class I 
violation. 

On October 25,2011, DEQ issued to Respondent a Notice of Civil Penalty Assessment 
and Order to Comply in Agency Case No. LQ/LUST-NWR-11-104, which indicated, among 
other things, that Respondent had 20 calendar days to file a written request for a contested case 
hearing or the Notice and Order to Comply would become a Final Order. Respondent did not 
file a Request for Hearing within 20 calendar days. 

On November 17, 2011, the Notice of Civil Penalty Assessment and Order to Comply 
became a Final Order requiring Respondent to do the following: 

• Within thirty (30) days from the date of the Notice and Order submit to DEQ: 
o A complete application for temporary closure general permit, the permit fee and 

evidence of a current, valid financial responsibility mechanism or a 30-day notice 
of permanent closure with the permit fee and begin decommissioning the UST as 
set forth in OAR 340-150-0168; and 

o a complete modification application and a $75 general permit modification fee; 
and 

o the information required by OAR 340-122-0240(3) for any field work completed 
at the property prior to the issuance of this Notice and Order. 

• Within sixty (60) days from the date ofthe Notice and Order: 
o Complete an investigation regarding the full nature, magnitude and extent of soil 

and groundwater contamination associated with the release of petroleum at the 
Property. The investigation must include installation of a sufficient number of 
monitoring wells capable of adequately characterizing both site hydrogeology and 
the vertical and horizontal magnitude and extent of groundwater contamination 
unless Respondent can demonstrate to DEQ that the groundwater contamination 
presents no potential threat to human health or the environment; and collection of 
a sufficient number of soil samples to determine the areal and vertical extent of 
soil contamination. Within forty-five (45) days of completing any investigation 
field work, submit a report to DEQ summarizing all steps taken to complete the 
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investigation and all sampling results unless DEQ approves, in writing, an 
alternative reporting schedule. 

o Begin quarterly groundwater monitoring from any monitoring wells either 
currently on the Property or adjacent properties or installed in the future. Within 
forty-five (45) days of each monitoring event, submit groundwater monitoring 
reports unless DEQ approves, in writing, an alternative reporting schedule. 

The evidence in the record establishes that Respondent failed to timely submit a 
completed application for temporary closure or a thirty day notice of permanent closure for the 
UST on the property; failed to timely submit a current, valid financial responsibility mechanism 
for the UST on the property; failed to timely submit a completed modification application and 
permit fee for the UST on the Property; failed to timely submit the information required by OAR 
340-122-0240(3) for any field work completed at the property prior to the issuance of this Notice 
and Order; failed to timely submit a completed investigation regarding the full nature, magnitude 
and extent of soil and groundwater contamination associated with the release of petroleum at the 
Property, as well as the associated report summarizing all steps taken to complete the 
investigation and all sampling results; and failed to timely submit quarterly groundwater 
monitoring from the monitoring wells currently on the Property or adjacent properties, as well as 
the associated groundwater monitoring reports. 

The evidence also establishes that although Respondent submitted a groundwater 
sampling report to DEQ in March 2013, the report failed to satisfy the requirements in DEQ's 
Final Order and was 13 months past the deadline in the Final Order. 

In summary, Respondent failed to submit the documentation required in DEQ's Final 
Order by the deadlines set forth in the Final Order. 

Accordingly, I find by a preponderance of the evidence that Respondent failed to comply 
with the requirements and/or conditions ofDEQ's Final Order in Agency Case No. LQ/LUST­
NWR-11-1 04, thereby violating said Final Order and committing a Class I violation. 

Respondent contends that it lacked the financial capacity to comply with DEQ's Final 
Order. However, Respondent's inability to pay compliance costs is irrelevant to whether or not 
the violation occurred. Respondent, as the owner of the Property, was required to bring the UST 
on the Property into compliance with the law, including meeting the requirements and deadlines 
set forth in DEQ's Final Order. Respondent failed to do so and must held accountable for 
violating DEQ's Final Order. As such, Respondent's argument is not persuasive. 

Respondent next contends that it partially performed when it submitted a report to DEQ 
in March 2013 summarizing a groundwater sampling event which occurred in December 2012. 
However, as stated previously, the report did not satisfy the requirements set forth in DEQ's 
Final Order. Additionally, the report was 13 months past the deadline mandated in the Final 
Order. Thus, Respondent's argument is unpersuasive. 
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The civil penalty 

DEQ contends that Respondent should pay a civil penalty totaling $4,890. Respondent 
contends that the penalty is inappropriate. As modified below, I agree with DEQ. 

OAR 340-012-0045 is titled "Civil Penalty Determination Procedure" and provides, in 
pertinent part: 

DEQ may assess a civil penalty for any violation, in addition to 
any other liability, duty, or other penalty provided by law. Except 
for civil penalties assessed under either OAR 340-012-0155 or 
OAR 340-012-0160, DEQ determines the amount ofthe civil 
penalty using the following formula: BP + [(0.1 x BP) x (P + H + 
0 + M +C)] + EB. 

(1) BP is the base penalty and is determined by the following 
procedure: 

(a) The classification of each violation is determined according to 
OAR 340-012-0053 to 340-012-0097. 

(b) The magnitude of the violation is determined according to 
OAR 340-012-0130 and 340-012-0135. 

(c) The appropriate base penalty (BP) for each violation is 
determined by applying the classification and magnitude of each 
violation to the matrices in OAR 340-012-0140. 

(2) The base penalty is adjusted by the application of aggravating 
or mitigating factors set forth in OAR 340-012-0145. 

(3) The appropriate economic benefit (EB) is determined as set 
forth in OAR 340-012-0150. 

Step one- the classification of the violation. OAR 340-012-0045(1)(a). 

OAR 340-012-0053 is titled "Classification of Violations that Apply to all Programs" and 
provides, in material part: 

(1) Class I: 

(a) Violating a requirement or condition of a commission or 
department order, consent order, agreement, consent judgment 
(formerly called judicial consent decree) or compliance schedule 
contained in a permit; 
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As indicated previously, Respondent failed to comply with the requirements and/or 
conditions ofDEQ's Final Order in Agency Case No. LQ/LUST-NWR-11-104, thereby violating 
said Final Order and committing a Class I violation. 

Step two- the magnitude ofthe violation. OAR 340-012-0045(1)(b). 

OAR 340-012-0130 is titled "Determination of Violation Magnitude" and provides: 

(1) The appropriate magnitude of each civil penalty is determined 
by first applying the selected magnitude in OAR 340-012-0135. If 
none is applicable, the magnitude is moderate unless evidence 
shows that the magnitude is major under paragraph (3) or minor 
under paragraph (4). 

(2) The person against whom the violation is alleged has the 
opportunity and the burden to prove that a magnitude under 
paragraph (1), (3) or (4) ofthis rule is more probable than the 
alleged magnitude, regardless of whether the magnitude is alleged 
under OAR 340-012-0130 or 340-012-0135. 

(3) The magnitude of the violation is major ifDEQ finds that the 
violation had a significant adverse impact on human health or the 
environment. In making this finding, DEQ will consider all 
reasonably available information, including, but not limited to: the 
degree of deviation from applicable statutes or commission and 
DEQ rules, standards, permits or orders; the extent of actual effects 
of the violation; the concentration, volume, or toxicity of the 
materials involved; and the duration of the violation. In making 
this finding, DEQ may consider any single factor to be conclusive. 

(4) The magnitude of the violation is minor ifDEQ finds that the 
violation had no more than a de minimis adverse impact on human 
health or the environment, and posed no more than a de minimis 
threat to human health or other environmental receptors. In 
making this finding, DEQ will consider all reasonably available 
information including, but not limited to: the degree of deviation 
from applicable statutes or commission and DEQ rules, standards, 
permits or orders; the extent of actual or threatened effects of the 
violation; the concentration, volume, or toxicity of the materials 
involved; and the duration of the violation. 

Respondent's violation is not listed in OAR 340-012-0135. Additionally, the evidence in 
the record is insufficient to determine if Respondent's violation had a significant adverse impact 
on human health or the environment, or had no more than a de minimis adverse impact on human 
health or the environment. Therefore, I find that the magnitude of Respondent's violation is 
properly characterized as moderate. 
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Respondent contends that the violation is minor. However, Respondent, who has the 
burden of proof regarding that contention, failed to present reliable evidence, such as an affidavit 
from the mechanical engineer, that the violation had no more than a de minimis adverse impact 
on human health or the environment, and posed no more than a de minimis threat to human 
health or other environmental receptors. Consequently, Respondent's argument is not 
persuasiVe. 

part: 

Step three- the appropriate base penalty. OAR 340-012-0045(1)(c). 

OAR 340-012-0140 is titled "Determination of Base Penalty" and provides, in relevant 

(5) $1,000 Penalty Matrix: 

***** 

(b) The base penalty values for the $1,000 penalty matrix are as 
follows: 

(A) Class I 

***** 

(ii) Moderate - $500; 

The base penalty for Respondent's Class I moderate violation is $500. 

Step four - aggravating and mitigating factors. OAR 340-012-0045(2). 

OAR 340-012-0145 is titled "Determination of Aggravating or Mitigating Factors" and 
provides, in pertinent part: 

(1) Each of the aggravating or mitigating factors is determined, as 
described below, and then applied to the civil penalty formula in 
OAR 340-012-0045. 

(2) "P" is whether the respondent has any prior significant actions 
(PSAs ). A violation becomes a PSA on the date the first 
enforcement action (FEA) in which it is cited is issued. 

(a) Except as otherwise provided in this section, the values for "P" 
and the finding that supports each are as follows: 

(A) 0 if no PSAs or there is insufficient information on which to 
base a finding under this section. 
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(B) 1 if the PSAs included one Class II violation or two Class III 
violations; or 

(C) 2 if the PSAs included one Class I violation or Class I 
equivalent. 

(D) For each additional Class I violation or Class I equivalent, the 
value of "P" is increased by 1. 

(b) The value of "P" will not exceed 10. 

(c) If any ofthe PSAs were issued under ORS 468.996, the value 
of "P" will be 10. 

(d) In determining the value of"P," DEQ will: 

(A) Reduce the value of "P" by: 

(i) 2 if all the FEAs in which PSAs were cited were issued more 
than three years before the date the current violation occurred. 

(ii) 4 if all the FEAs in which PSAs were cited were issued more 
than five years before the date the current violation occurred. 

(B) Include the PSAs: 

(i) At all facilities owned or operated by the same respondent 
within the state of Oregon; and 

(ii) That involved the same media (air, water or land) as the 
violations that are the subject of the current FEA. 

(e) In applying subsection (2)( d)( A), the value of "P" may not be 
reduced below zero. 

(f) PSAs that are more than ten years old are not included in 
determining the value of "P." 

(3) "H" is the respondent's history of correcting PSAs. The values 
for "H" and the finding that supports each are as follows: 

(a) -2 if the respondent corrected all prior violations cited as PSAs. 

(b) -1 if the violations were uncorrectable and the respondent took 
reasonable efforts to minimize the effects of the violations cited as 
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PSAs; or 

(c) 0 if there is no prior history or if there is insufficient 
information on which to base a finding under paragraphs (3)(a) or 
(b). 

(d) The sum of values for "P" and "H" may not be less than 1 
unless the respondent took extraordinary efforts to correct or 
minimize the effects of all PSAs. In no case may the sum of the 
values of "P" and "H" be less than zero. 

(4) "0" is whether the violation was repeated or ongoing. A 
violation can be repeated independently on the same day, thus 
multiple occurrences may occur within one day. Each repeated 
occurrence of the same violation and each day of a violation with a 
duration of more than one day is a separate occurrence when 
determining the "0" factor. Each separate violation is also a 
separate occurrence when determining the "0" factor. The values 
for "0" and the finding that supports each are as follows: 

(a) 0 ifthere was only once occurrence of the violation, or if there 
is insufficient information on which to base a finding under 
paragraphs ( 4 )(b) through ( 4 )(d). 

(b) 2 if there were more than one but less than seven occurrences 
of the violation. 

(c) 3 if there were from seven to 28 occurrences of the violation. 

(d) 4 if there were more than 28 occurrences of the violation. 

(e) DEQ may, at its discretion, assess separate penalties for each 
occurrence of a violation. If DEQ does so, the 0 factor for each 
affected violation will be set at 0. IfDEQ assesses one penalty for 
multiple occurrences, the penalty will be based on the highest 
classification and magnitude applicable to any of the occurrences. 

(5) "M" is the mental state of the respondent. For any violation 
where the findings support more than one mental state, the mental 
state with the highest value will apply. The values for "M" and the 
finding that supports each are as follows: 

(a) 0 ifthere is insufficient information on which to base a finding 
under paragraphs (5)(b) through (5)(d). 

(b) 2 if the respondent had constructive knowledge (reasonably 
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should have known) of the requirement. 

(c) 4 ifthe respondent's conduct was negligent. 

(d) 8 if the respondent's conduct was reckless or the respondent 
acted or failed to act intentionally with actual knowledge of the 
requirement. 

(e) 10 if respondent acted flagrantly. 

(6) "C" is the respondent's efforts to correct or mitigate the 
violation. The values for "C" and the finding that supports each 
are as follows: 

(a) -5 if the respondent made extraordinary efforts to correct the 
violation or to minimize the effects of the violation, and made 
extraordinary efforts to ensure the violation would not be repeated. 

(b) -4 if the respondent made extraordinary efforts to ensure that 
the violation would not be repeated. 

(c) -3 ifthe respondent made reasonable efforts to correct the 
violation, or took reasonable affirmative efforts to minimize the 
effects of the violation. 

(d) -2 if the respondent eventually made some efforts to correct the 
violation, or to minimize the effects of the violation. 

(e) -1 if the respondent made reasonable efforts to ensure that the 
violation would not be repeated. 

(f) 0 if there is insufficient information to make a finding under 
paragraphs (6)(a) through (6)(e), or (6)(g) or if the violation or the 
effects of the violation could not be corrected or minimized. 

(g) 2 if the respondent did not address the violation as described in 
paragraphs (6)(a) through (6)(e) and the facts do not support a 
finding under paragraph (6)(f). 

Prior significant actions (P). Respondent has a prior significant action involving two 
Class I violations and three Class II violations. Thus, the value assigned to (P) is 4. OAR 340-
012-0145(2)(a)(C) and (D). 

History of correcting prior significant actions (H). Respondent's history of correcting 
prior significant actions receives a value of 0. As such, the value assigned to (H) is 0. OAR 
340-012-0145(3)(b ). 
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Repeated or ongoing violations (0). Respondent's violation has been ongoing since it 
failed to timely submit documentation showing compliance that was required in DEQ's Final 
Order. Thus, Respondent's violation has taken place for more than 28 days or occurrences. 
Therefore, the value assigned to (0) is 4. 

Mental state (M). DEQ contends that Respondent's conduct was intentional. I agree 
withDEQ. 

"Intentional" means the respondent acted with a conscious objective to cause the result of 
the conduct. OAR 340-012-0030(13). 

On October 25, 2011 and November 17, 2011, Respondent was notified by DEQ ofthe 
steps it needed to take to bring the UST on the Property into compliance. Despite this 
knowledge, Respondent failed to comply with the requirements and deadlines set forth in DEQ's 
Final Order. I find that Respondent acted with a conscious objective to cause the violation. 
Consequently, the value assigned to (M) is 8. 

Efforts to correct (C). In March 2013, Respondent submitted to DEQ a report 
summarizing a groundwater sampling event which occurred in December 2012. Although the 
report did not meet all the requirements in the Final Order and was untimely submitted, 
Respondent made "some effort" to correct the violation. Thus, the value assigned to (C) is -2. 

Economic benefit (EB). Respondent received an economic benefit of$3,490 by 
avoiding the following costs: $75 for a modification application fee; $540 per year for the 
annual permit fee; $500 per year for a financial responsibility mechanism; $2,468 per 
groundwater monitoring event; and $7,500 for collecting a sufficient number of soil samples. As 
such, the value assigned to (EB) is $3,490. 

The formula to calculate the penalty is: BP + [(0.1 x BP) x (P + H + 0 + M +C)] + EB. 
OAR 340-012-0045~. Applying the values from above, the civil penalty is as follows: 

$500 + [(0.1 X $500) X (4 + 0 + 4 + 8 + -2)] + $3,490 
$500 +[($50) X (14)] + $3,490 
$500 + $700 + $3,490 
$4,690 

Therefore, Respondent shall pay a civil penalty totaling $4,690. 

Respondent contends that it does not have the assets to pay a civil penalty. However, 
pursuant to OAR 340-012-0162, the decision whether to reduce the civil penalty amount based 
on an inability to pay is within the sole discretion ofDEQ. Accordingly, Respondent's argument 
is not persuasive. 
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RULING 

DEQ's Motion for Summary Determination is GRANTED. 

The hearing scheduled for December 2, 2014 is CANCELLED. 

ORDER 

I propose DEQ issue the following order: 

The Notice of Civil Penalty Assessment and Order issued on AprilS, 2014 is 
AFFIRMED as MODIFIED. 

Dove L. Gutman 
Senior Administrative Law Judge 
Office of Administrative Hearings 
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APPEAL RIGHTS 

If you are not satisfied with this decision, you have the right to have the decision reviewed 
by the Oregon Environmental Quality Commission (Commission). To have the decision reviewed, 
you must file a "Petition for Review" within 30 days of the date this order is served on you. 
Service, as defined in Oregon Administrative Rule (OAR) 340-011-0525, means the date that the 
decision is mailed to you, and not the date that you receive it. 

The Petition for Review must comply with OAR 340-011-0575 and must be received by 
the Commission within 30 days of the date the Proposed and Final Order was mailed to you. 
You should mail your Petition for Review to: 

Environmental Quality Commission 
c/o Dick Pedersen, Director, DEQ 
811 SW Sixth Avenue 
Portland, OR 97204. 

You may also fax your Petition for Review to (503) 229-6762 (the Director's Office). 

Within 30 days of filing the Petition for Review, you must also file exceptions and a brief as 
provided in OAR 340-011-0575. The exceptions and brief must be received by the Commission 
within 30 days from the date the Commission received your Petition for Review. If you file a 
Petition but not a brief with exceptions, the Environmental Quality Commission may dismiss your 
Petition for Review. 

If the Petition, exceptions and brief are filed in a timely manner, the Commission will set 
the matter for oral argument and notify you of the time and place of the Commission's meeting. 
The requirements for filing a petition, exceptions and briefs are set out in OAR 340-011-0575. 

Unless you timely file a Petition for Review as set forth above, this Proposed Order 
becomes the Final Order of the Commission 30 days from the date this Proposed Order is mailed 
to you. If you wish to appeal the Final Order, you have 60 days from the date the Proposed 
Order becomes the Final Order to file a petition for review with the Oregon Court of Appeals. 
See ORS 183.480 et. seq. 
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II 
CERTIFICATE OF MAILING 

II 
On November 4, 2014 I mailed the foregoing CORRECTED RULING ON MOTION FOR 
SUMMARY DETERMINATION, AND PROPOSED AND FINAL ORDER issued on this date 
in OAH Case No. 1403764. 

By: First Class and Certified Mail 
Certified Mail Receipt# 7013 2630 0002 3662 2887 

Ward Greene 
Attorney at Law 
1515 SW 5th A venue, Suite 600 
Portland OR 97201 

By: First Class Mail 

Susan Elworth 
Dept. of Environmental Quality 
811 SW 6th Ave 
Portland OR 97204 

Ryan Clark 
Administrative Specialist 
Hearing Coordinator 
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BEFORE THE OFFICE OF ADMINISTRATIVE HEARINGS 
STATE OF OREGON 

for the 
ENVIRONMENTAL QUALITY COMMISSION 

IN THE MATTER OF: 

M & G COLLECTIONS, LLC, 
Respondent 

) RULING ON MOTION FOR SUMMARY 
) DETERMINATION, AND PROPOSED 
) AND FINAL ORDER 
) 
) OAH Case No.: 1403764 
) Agency Case No.: LQ/UST-NWR-14-036 

HISTORY OF THE CASE 

On April 8, 2014, the Department of Environmental Quality for the State of Oregon 
(DEQ or Department) issued a Notice of Civil Penalty Assessment and Order toM & G 
Collections, LLC (Respondent). On May 12, 2014, Respondent filed a request for hearing. 

On June 27, 2014, DEQ referred the hearing request to the Office of Administrative 
Hearings (OAH). Senior Administrative Law Judge (ALJ) Bernadette Bignon was assigned to 
preside at hearing. 

On August 27, 2014, a prehearing telephone conference was held. ALJ Bignon presided. 
Kieran O'Donnell, appearing on behalf of Susan Elworth, represented DEQ. S. Ward Greene, 
Attorney at Law, represented Respondent. Hearing was scheduled for December 2, 2014. 

On September 25, 2014, Susan Elworth filed DEQ's Motion for Summary Determination 
(Motion) and Exhibits 1 through 5. On October 23, 2014, the case was reassigned to Senior ALJ 
DoveL. Gutman to issue the Ruling on the Motion for Summary Determination. On October 24, 
2014, Mr. Green filed Respondent's Response in Opposition to the Motion and Exhibits R1 
through R13. 

ISSUES 

1. Whether Respondent failed to comply with DEQ's Final Order in Agency Case No. 
LQ/LUST -NWR-11-1 04. 

2. Whether Respondent shall pay a civil penalty in the amount of $4,890. 

DOCUMENTS CONSIDERED 

The following documents were reviewed and considered: DEQ's Motion for Summary 
Determination, Exhibits 1 through 5, Respondent's Response in Opposition to the Motion, and 
Exhibits R1 through R13. 
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LEGAL STANDARD FOR SUMMARY DETERMINATION 

Motions for Summary Determination are governed by OAR 137-003-0580, which 
provides, in pertinent part: 

(1) Not less than 28 calendar days before the date set for hearing, 
the agency or a party may file a motion requesting a ruling in favor 
of the agency or party on any or all legal issues (including claims 
and defenses) in the contested case. The motion, accompanied by 
any affidavits or other supporting documents, shall be served on 
the agency and parties in the manner required by OAR 137-003-
0520. 

(2) Within 14 calendar days after service of the motion, the agency 
or a party may file a response to the motion. The response may be 
accompanied by affidavits or other supporting documents and shall 
be served on the agency and parties in the manner required by 
OAR 137-003-0520. 

(3) The administrative law judge may establish longer or shorter 
periods than those under section (1) and (2) of this rule for the 
filing of motions and responses. 

***** 

(6) The administrative law judge shall grant the motion for a 
summary determination if: 

(a) The pleadings, affidavits, supporting documents (including any 
interrogatories and admissions) and the record in the contested 
case show that there is no genuine issue as to any material fact that 
is relevant to resolution of the legal issue as to which a decision is 
sought; and 

(b) The agency or party filing the motion is entitled to a favorable 
ruling as a matter of law. 

(7) The administrative law judge shall consider all evidence in a 
manner most favorable to the non-moving party or non-moving 
agency. 

(8) Each party or the agency has the burden of producing evidence 
on any issue relevant to the motion as to which that party or the 
agency would have the burden of persuasion at the contested case 
hearing. 
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Background 

(9) A party or the agency may satisfy the burden of producing 
evidence through affidavits. Affidavits shall be made on personal 
knowledge, establish that the affiant is competent to testify to the 
matters stated therein and contain facts that would be admissible at 
the hearing. 

(10) When a motion for summary determination is made and 
supported as provided in this rule, a non-moving party or non­
moving agency may not rest upon the mere allegations or denials 
contained in that party's or agency's notice or answer, if any. 
When a motion for summary determination is made and supported 
as provided in this rule, the administrative law judge or the agency 
must explain the requirements for filing a response to any 
unrepresented party or parties. 

(11) The administrative law judge's ruling may be rendered on a 
single issue and need not resolve all issues in the contested case. 

(12) If the administrative law judge's ruling on the motion resolves 
all issues in the contested case, the administrative law judge shall 
issue a proposed order in accordance with OAR 137-003-0645 
incorporating that ruling or a final order in accordance with OAR 
13 7-003-0665 if the administrative law judge has authority to issue 
a final order without first issuing a proposed order. 

FINDINGS OF FACT 

1. In 2006, DEQ received a report that petroleum products had been released from an 
underground storage tank (UST) system used to store and dispense petroleum products located at 
1021 East Baseline Street in Cornelius, Oregon (the Property). The Property was placed on 
DEQ's Leaking Underground Storage Tank Facility List. (Ex. 1.) 

2. On May 18,2009, M & G Collections, LLC (Respondent), became the owner of the 
Property. At that time, the UST system was still located on the Property and was not being 
actively operated. (!d.) 

3. In August 2009, a groundwater sample was collected from monitoring well #I located 
on the Property, which showed significant increase in a number of gasoline constituents from the 
previous sample collected from this well. (!d.) 

4. In November 2009, DEQ received a verbal report that soil samples had been collected 
from property south and west of the Property. (Jd.) 

5. In October and November 2009, May, August and December 2010, and February and 
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April2011, DEQ sent Respondent letters requesting that Respondent conduct an investigation to 
determine the full nature, magnitude and extent ofthe contamination caused by the UST system. 
The letters also requested that Respondent submit the information required by OAR 340-122-
0240(3) for any field work completed by Respondent by certain dates. (Id.) 

2011 Notice and Order to Comply 

6. On October 25, 2011, DEQ issued to Respondent a Notice of Civil Penalty 
Assessment and Order to Comply (Notice and Order to Comply) in Agency Case No. LQ/LUST­
NWR -11-1 04 that stated, in pertinent part: 

I. AUTHORITY 

This Notice of Civil Penalty Assessment and Order to Comply is 
issued pursuant to Oregon Revised Statutes (ORS) 468.100 and 
468.126 through 468.140, ORS 466.706 through 466.835, ORS 
466.994, ORS Chapter 183 and Oregon Administrative Rules 
(OAR) Chapter 340, Divisions 011, 012, 122 and 150. 

II. FINDINGS OF FACT 

1. In 2006, DEQ received a report that petroleum products had 
been released from an underground storage tank (UST) system 
used to store and dispense petroleum products located at 1021 East 
Baseline Street in Cornelius, Oregon (the Property). The Property 
was placed on DEQ's Leaking Underground Storage Tank Facility 
list. 

2. On March 10, 2009, DEQ issued a General Permit Registration 
Temporary Closure Certificate (Certificate) for the UST system 
located on the Property. The Certificate expired on March 10, 
2010. 

3. On or about May 18,2009, Respondent became the owner of the 
Property. 

4. At the time that Respondent became the owner of the Property, 
the UST system was still located on the Property and not being 
actively operated. 

5. Groundwater samples were collected from monitoring wells 
located on the Property on three occasions in 2008 and 2009, 
specifically in July 2008, October 2008 and August 2009. 

6. In August 2009, the sample collected from monitoring well #1 
showed significant increase in a number of gasoline constituents 
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from the previous sample collected from this well. 

7. In November 2009, DEQ received a verbal report that soil 
samples had been collected from the property south and west of the 
Property. 

8. In October and November 2009, May, August and December 
2010, and February and April2011, DEQ sent Respondent letters 
requesting that Respondent conduct an investigation to determine 
the full nature, magnitude and extend of the contamination caused 
by the UST system. Additionally, the letters requested that 
Respondent submit the information required by OAR 340-122-
0240(3) for any field work completed by Respondent by certain 
dates. 

9. As of the date of this Notice, DEQ has not received a written 
report that includes the information required by OAR 340-122-
0240(3), regarding the work completed in November 2009 or 
sufficient information determining the full nature, magnitude and 
extent of contamination caused by the UST system. 

10. The last financial responsibility mechanism provided to DEQ 
regarding the UST system expired on December 21, 2009. 

11. As of the date of this Notice, DEQ has not received, from 
Respondent, a complete application for temporary closure, the 
permit fee or evidence of a current, valid financial responsibility 
mechanism or evidence that the UST system has been permanently 
decommissioned. 

12. As of the date of this Notice, DEQ has not received, from 
Respondent, a complete modification application as required by 
OAR 340-150-0052. 

III. CONCLUSIONS 

1. Since August 2009, Respondent has violated OAR 340-122-
0217(1)(c) and OAR 340-122-0240(1) by failing to initiate and 
complete an investigation to determine the full nature, magnitude 
and extent of soil and groundwater contamination at the Property, 
as alleged in Section II, paragraphs 5, 6, 7 and 8 above. 
Specifically, Respondent has failed to conduct quarterly 
groundwater monitoring when groundwater contamination has 
migrated beyond the immediate vicinity of the tank pit. 
Additionally, Respondent has failed to collect a sufficient number 
of soil samples. Respondent is responsible for completing this 
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requirement since it is the owner of the UST system as defined in 
ORS 466.706(14). These are Class I violations pursuant to OAR 
340-012-0074(1)(b). DEQ hereby assesses a $25,565 civil penalty 
for these violations. 

2. Since March 2009, Respondent has violated OAR 340-150-0167 
by failing to obtain the appropriate general permit registration 
before operating an UST system in temporary closure, as alleged in 
Section II, paragraphs 2 and 11 above. Respondent is the owner of 
the UST system since Respondent owned the UST system during 
its operational life, as defined in OAR 340-150-0010(53). This is a 
Class II violation pursuant to OAR 340-012-0067(2)(±). DEQ 
hereby assesses a $1,107 civil penalty for this violation. 

3. Since December 2009, Respondent has violated OAR 340-150-
0167 by failing to maintain a current, valid financial responsibility 
mechanism as alleged in Section II, paragraphs 10 and 11 above. 
Respondent is the owner of the UST system since Respondent 
owned the UST system during its operational life, as defined in 
OAR 340-150-0010(53). This is a violation of OAR 340-150-
0135(3), which is a Class I violation pursuant to OAR 340-012-
0067(1 )(b). DEQ hereby assesses a $1,693 civil penalty for this 
violation. 

4. Since May 2009, Respondent has violated OAR 340-150-0052 
by failing to submit a modification application within 60 days after 
a change in ownership of a property on which a UST is located, as 
alleged in Section II, paragraphs 3 and 12. This is a Class II 
violation pursuant to OAR 340-012-0067(2)(c). DEQ hereby 
assesses a $596 civil penalty for this violation. 

5. Since November 2009, Respondent has violated OAR 340-122-
0217(1)(e) and 340-122-0240(3) by failing to submit information 
required by OAR 340-122-0240 within the timeframe approved by 
DEQ, as alleged in Section II, paragraphs 7, 8, and 9 above. 
Respondent is responsible for completing this requirement since it 
is the owner of the UST system as defined in ORS 466.706(14). 
This is a Class II violation pursuant to OAR 340-012-0074(2)(b). 
DEQ did not assess a civil penalty for this violation. 

IV. ORDER TO PAY CIVIL PENALTY AND TO COMPLY1 

Based upon the foregoing FINDINGS OF FACT AND 
CONCLUSIONS, Respondent is hereby ORDERED TO: 

1 The Order to Pay Civil Penalty section in the 2011 Notice is numbered incorrectly. 
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1. Within thirty (30) days from the date of this Notice and Order 
take all actions necessary to bring the UST system into compliance 
with OAR Chapter 340, Division 150, by submitting, to DEQ: 

a. a complete application for temporary closure general permit, the 
permit fee and evidence of a current, valid financial responsibility 
mechanism or a 30-day notice of permanent closure with the 
permit fee and begin decommissioning the UST as set forth in 
OAR 340-150-0168; and 

b. a complete modification application and a $75 general permit 
modification fee; and 

c. the information required by OAR 340-122-0240(3) for any field 
work completed at the property prior to the issuance of this Notice 
and Order; and 

2. Within sixty (60) days from the date of this Notice and Order: 

a. Complete an investigation regarding the full nature, magnitude 
and extent of soil and groundwater contamination associated with 
the release of petroleum at the Property. This investigation, as 
required under OAR 340-122-0240, must include installation of a 
sufficient number of monitoring wells capable of adequately 
characterizing both site hydrogeology and the vertical and 
horizontal magnitude and extent of groundwater contamination 
unless Respondent can demonstrate to DEQ that the groundwater 
contamination presents no potential threat to human health or the 
environment; and collection of a sufficient number of soil samples 
to determine the areal and vertical extent of soil contamination. 
Within forty-five (45) days of completing any investigation field 
work, submit a report to DEQ summarizing all steps taken to 
complete the investigation and all sampling results unless DEQ 
approves, in writing, an alternative reporting schedule. 

b. Begin quarterly groundwater monitoring from any monitoring 
wells either currently on the Property or adjacent properties or 
installed in the future. Within forty-five ( 45) days of each 
monitoring event, submit groundwater monitoring reports unless 
DEQ approves, in writing, an alternative reporting schedule. 

All submittals required under this Order must be sent to: Jeff 
Schatz, Department of Environmental Quality, 2020 SW 4th 
Avenue, Suite 400, Portland, OR 97201. 

4. Pay a total civil penalty of $28,961. The determinations of the 
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civil penalty are attached as Exhibits No. 1 through 4 and are 
incorporated as part of this Notice. 

If you do not file a request for hearing as set forth in Section V 
below, your check or money order must be made payable to "State 
Treasurer, State of Oregon" and sent to the DEQ, Business 
Office, 811 S.W. Sixth Avenue, Portland, Oregon 97204. Once 
you pay the penalty, the Findings of Fact, Conclusions and Order 
become final. 

V. NOTICE OF RIGHT TO REQUEST A CONTESTED CASE 
HEARING 

You have a right to a contested case hearing on this Notice, if you 
request one in writing. DEQ must receive the request for hearing 
within 20 calendar days from the date you receive this Notice. 
The request should include any affirmative defenses and either 
admit or deny each allegation of fact in this Notice. (See OAR 
340-011-0530.) You must mail the request for hearing to: DEQ, 
Office of Compliance and Enforcement - Appeals, 811 SW 
Sixth A venue, Portland, Oregon 97204, or fax to (503) 229-
5100. An administrative law judge employed by the Office of 
Administrative Hearings will conduct the hearing, according to 
ORS Chapter 183, OAR Chapter 340, Division 011 and OAR 137-
003-0501 to 0700. You have a right to be represented by an 
attorney at the hearing, or you may represent yourself unless you 
are a corporation, agency or association. 

If you fail to file a request for hearing in writing within 20 calendar 
days of receipt of the Notice, the Notice will become a final order 
by default without further action by DEQ, as per OAR 340-011-
0535(5). If you do request a hearing but later withdraw your 
request, fail to attend the hearing, or notify DEQ that you will not 
be attending the hearing, DEQ will issue a final order by default 
pursuant to OAR 137-003-0670. DEQ designates the relevant 
portions of its files, including information submitted by you, as the 
record for purposes of proving a prima facie case. 

(Ex. 1; emphasis in original.) In the civil penalty calculations, DEQ determined that the 
magnitude of each violation (1 through 4) was moderate. (Ex. 1.) 

7. Respondent did not file a Request for Hearing within 20 calendar days. (Ex. 2.) 

8. On November 17, 2011, the Notice of Civil Penalty Assessment and Order to Comply 
in Agency Case No. LQ/LUST-NWR-11-104 became a Final Order. (!d.) 
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9. On November 17, 2011, DEQ issued to Respondent a letter that stated, in part: 

(Ex. 2.) 

On October 27, 2011, you received a Notice of Civil Penalty 
Assessment and Order. Since you did not request a contested case 
hearing within the time allowed, the Order remains in effect. The 
Order requires you to pay the $28,961 civil penalty and to within 
thirty days from the date of service of the Notice and Order to 
submit to DEQ: 

a. a complete application for temporary closure general permit, the 
permit fee and evidence of a current, valid financial responsibility 
mechanism or a 30-day notice of permanent closure with the 
permit fee and begin decommissioning the UST as set forth in 
OAR 340-150-0168; and 

b. a complete modification application and a $75 general permit 
modification fee; and 

c. the information required by OAR 340-122-0240(3) for any field 
work completed at the property prior to the issuance ofthis Notice 
and Order; [] 

Additionally, the Notice and Order required you to within sixty 
days from the date of service of the Notice and Order to complete 
an investigation regarding the full nature, magnitude and extent of 
soil and groundwater contamination associated with the release of 
petroleum at the property including installation of monitoring 
wells. You must also begin quarterly groundwater monitoring 
from any monitoring wells either currently installed or installed in 
the future. 

Respondent's behavior 

10. In March 2013, Respondent submitted a report to DEQ summarizing a groundwater 
sampling event which occurred in December 2012. The report did not satisfy the requirements in 
DEQ's Final Order and was 13 months past the deadline in the Final Order. (Exs.1, 2, 3.) DEQ 
did not receive any other reports from Respondent regarding the confirmed release of petroleum 
on the Property. (Ex. 3.) 

11. DEQ did not receive from Respondent quarterly groundwater monitoring results. 
(!d.) 

12. DEQ did not receive from Respondent a completed modification application for the 
UST on the Property. (!d.) 
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13. DEQ did not receive from Respondent a current, valid financial responsibility 
mechanism for the UST on the property. (!d.) 

14. DEQ did not receive from Respondent a completed application for temporary closure 
or a thirty day notice of permanent closure for the UST on the property. (Id.) 

15. DEQ did not receive from Respondent the documentation required in Final Order by 
the deadlines set forth in the Final Order. (Exs. 1, 2, 3.) 

2014 Notice of Civil Penalty and Order 

16. On April8, 2014, DEQ issued a Notice of Civil Penalty Assessment and Order in 
Agency Case No. LQ/UST-NWR-14-036 that stated, in pertinent part: 

I. AUTHORITY 

This Notice of Civil Penalty Assessment and Order is issued 
pursuant to Oregon Revised Statutes (ORS) 468.100 and 468.126 
through 468.140, ORS 466.706 through 466.835, ORS 466.994, 
ORS Chapter 183 and Oregon Administrative Rules (OAR) 
Chapter 340, Divisions 011, 012, 122 and 150. 

II. FINDINGS OF FACT2 

1. On or about May 18,2009, Respondent became the owner of 
property located at 1 021 East Baseline Street in Cornelius, Oregon 
(the Property). 

2. On or about November 17, 2011, Respondent received a Notice 
of Civil Penalty Assessment and Order to Comply (20 11 Notice) 
which required Respondent to: 

a. Submit, to DEQ, a complete application for temporary closure 
general permit, the permit fee and evidence of a current, valid 
financial responsibility mechanism, or a 30-day notice of 
permanent closure with the permit fee and begin decommissioning 
the UST on the Property as set forth in OAR 340-150-0168; 

b. Submit, to DEQ, a complete modification application and a $75 
general permit modification fee; 

c. Submit, to DEQ, the information required by OAR 340-122-
0240(3) for any field work completed at the Property prior to the 
issuance of the 2011 Notice; 

2 The Findings of Fact in the 2014 Notice are numbered incorrectly. 
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d. Complete an investigation regarding the full nature, magnitude 
and extent of soil and groundwater contamination associated with 
the release of petroleum at the Property and submit a report, to 
DEQ, summarizing all steps taken to complete the investigation 
and all sampling results; and 

e. Begin quarterly groundwater monitoring from any monitoring 
wells and submit groundwater monitoring reports to DEQ. 

5. Respondent failed to respond to the Notice and it is now a final 
order. 

6. As of the date of this Notice, Respondent has failed to send the 
documentation required under the 2011 Notice to DEQ by the 
deadlines set forth in the 2011 Notice. 

III. CONCLUSIONS 

1. By failing to complete the actions and submit the documentation 
required under the 2011 Notice, Respondent violated a final order 
ofDEQ. These are Class I violations, according to OAR 340-012-
0053(1)(a). DEQ hereby assesses a $4,890 civil penalty for these 
violations.3 

IV. ORDER TO PAY CIVIL PENALTY 

Based upon the foregoing FINDINGS OF FACT AND 
CONCLUSIONS, Respondent is hereby ORDERED TO pay a 
total civil penalty of $4,890. The determination of the civil penalty 
is attached as Exhibit No. 1 and is incorporated as part ofthis 
Notice. 

If you do not file a request for hearing as set forth in Section V 
below, your check or money order must be made payable to "State 
Treasurer, State of Oregon" and sent to the DEQ, Business 
Office, 811 S.W. Sixth Avenue, Portland, Oregon 97204. Once 
you pay the penalty, the Findings of Fact, Conclusions and Order 
become final. 

V. NOTICE OF RIGHT TO REQUEST A CONTESTED CASE 
HEARING 

You have a right to a contested case hearing on this Notice, if you 

3 It is unclear from the record whether or not Respondent paid the civil penalty assessed in the 2011 
Notice. 
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request one in wntmg. DEQ must receive the request for hearing 
within 20 calendar days from the date you receive this Notice. 
The request should include any affirmative defenses and either 
admit or deny each allegation of fact in this Notice. (See OAR 
340-011-0530.) You must mail the request for hearing to: DEQ, 
Office of Compliance and Enforcement- Appeals, 811 SW 
Sixth A venue, Portland, Oregon 97204, or fax to (503) 229-
5100. An administrative law judge employed by the Office of 
Administrative Hearings will conduct the hearing, according to 
ORS Chapter 183, OAR Chapter 340, Division 011 and OAR 137-
003-0501 to 0700. You have a right to be represented by an 
attorney at the hearing, or you may represent yourself unless you 
are a corporation, agency or association. 

If you fail to file a request for hearing in writing within 20 calendar 
days of receipt of the Notice, the Notice will become a final order 
by default without further action by DEQ, as per OAR 340-011-
0535(5). If you do request a hearing but later withdraw your 
request, fail to attend the hearing, or notify DEQ that you will not 
be attending the hearing, DEQ will issue a final order by default 
pursuant to OAR 137-003-0670. DEQ designates the relevant 
portions of its files, including information submitted by you, as the 
record for purposes of proving a prima facie case. 

(Ex. 4; emphasis in original.) In the civil penalty calculation, DEQ determined that the 
magnitude of the Respondent's violation was moderate because there was insufficient evidence 
to establish that the violation had a significant adverse impact on human health or the 
environment, or had no more than a de minimis adverse impact on human health or the 
environment. (Ex. 4.) 

17. On May 12,2014, Respondent filed a Request for Appeal of Civil Penalty 
Assessment and Order Through a Contested Case Hearing Under ORS 183.745 (Request for 
Hearing), which stated, in part: 

Respondent requests an appeal ofthe April8, 2014 Notice of Civil 
Penalty Assessment and Order through a Contested Case hearing 
under ORS 183.745. 

1. Respondent admits the allegations ofParagraphs 1 through 5. 

2. Respondent admits the allegations of Paragraph 6 insofar as it 
alleges that Respondent failed to send the required documentation 
by the deadlines set forth in the 2011 Notice. However, 
Respondent denies the allegation insofar as it claims that M & G 
did not send any documentation requested by DEQ. 
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(Ex. 5.) 

FIRST AFFIRMATIVE DEFENSE 

(Financial Hardship) 

3. Respondent generates no income and has no assets besides the 
property at 1021 East Baseline Street in Cornelius, Oregon 
described in this order. At all material times, Respondent has 
lacked the financial capability to comply with the 2011 Notice. 
Respondent has sought financial assistance and forebearance from 
DEQ in documents filed on October 26, 2010, and relevant 
correspondence is attached to this response. 

SECOND AFFIRMATIVE DEFENSE 

(Part Performance) 

4. Respondent provided DEQ with a ground water sampling report 
on or about March 4, 2013. Prior to the 2011 Notice, Respondent 
attempted to obtain the results of an investigation of the property 
performed by K & S Environmental, Inc. (K & S), but K & S 
refused to release the report until it was fully paid. Respondent 
kept DEQ fully informed of the dispute with K & S, and relevant 
correspondence with DEQ is attached to this response. 

THIRD AFFIRMATIVE DEFENSE 

(Magnitude ofViolation) 

5. Respondent disputes DEQ's determination in Exhibit No. 1 that 
alleges a "moderate magnitude violation." DEQ regulations do not 
specify a magnitude for this alleged violation in OAR 340-012-
0135. DEQ fails to set forth any facts supporting its conclusion 
that any alleged violation rose beyond a minor magnitude. 

Other information 

18. Respondent received an economic benefit in the amount of $3,490 by avoiding the 
following costs: $75 for a modification application fee; $540 per year for a permit fee; $500 per 
year for a financial responsibility mechanism; $2,468 per groundwater monitoring event; and 
$7,500 for collecting a sufficient number of soil samples. (Ex. 4.) 
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CONCLUSIONS OF LAW 

1. Respondent failed to comply with DEQ's Final Order in Agency Case No. LQ/LUST­
NWR-11-104. 

2. Respondent shall pay a civil penalty in the modified amount of $4,690. 

OPINION 

DEQ contends that Respondent failed to comply with its Final Order and should pay a 
civil penalty. As the proponent of this position, DEQ has the burden of proof. ORS 183.450(2) 
and (5); Harris v. SAIF, 292 Or 683, 690 (1982) (general rule regarding allocation of burden of 
proof is that the burden is on the proponent of the fact or position); Cookv. Employment Div., 47 
Or App 437 (1980) (in absence of legislation adopting a different standard, the standard in 
administrative hearings is preponderance of the evidence). Proof by a preponderance of 
evidence means that the fact finder is convinced that the facts asserted are more likely true than 
false. Riley Hill General Contractor v. Tandy Corp., 303 Or 390 (1987). As modified below, 
DEQ has met its burden. 

The violation 

DEQ contends that Respondent failed to comply with its Final Order in Agency Case No. 
LQ/LUST-NWR-11-104. Respondent contends that it provided partial performance. I agree 
withDEQ. 

OAR 340-011-0535 is titled "Final Orders by Default" and provides, in part: 

(1) If a person 4 fails to request a hearing within the time allowed 
and no further evidence is necessary to make a prima facie case, 
the notice of a right to a contested case hearing will become final 
by operation oflaw as provided in OAR 137-003-0672. 

OAR 137-003-0672 provides, in part: 

(2) When the agency gives a party an opportunity to request a 
hearing and the party fails to request a hearing within the time 
allowed to make the request, the agency order is final and no 
further order need be served upon the party. ***. 

OAR 340-012-0053 is titled "Classification of Violations that Apply to all Programs" and 
provides, in part: 

(1) Class I: 

4 "Person" includes, but is not limited to, individuals, corporations, associations, firms, partnerships, 
trusts, joint stock companies, public and municipal corporations, political subdivisions, states and their 
agencies, and the federal government and its agencies. OAR 340-012-0030(18). 
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(a) Violating a requirement or condition of a commission or 
department order, consent order, agreement, consent judgment 
(formerly called judicial consent decree) or compliance schedule 
contained in a permit; 

(Emphasis in original.) 

As indicated above, if a person fails to request a hearing within the time allowed, the 
notice of a right to a contested case hearing becomes a final order by operation of law. Pursuant 
to OAR 340-012-0053(1)(a), violating a requirement or condition of a DEQ order is a Class I 
violation. 

On October 25, 2011, DEQ issued to Respondent a Notice of Civil Penalty Assessment 
and Order to Comply in Agency Case No. LQ/LUST-NWR-11-104, which indicated, among 
other things, that Respondent had 20 calendar days to file a written request for a contested case 
hearing or the Notice and Order to Comply would become a Final Order. Respondent did not 
file a Request for Hearing within 20 calendar days. 

On November 17, 2011, the Notice of Civil Penalty Assessment and Order to Comply 
became a Final Order requiring Respondent to do the following: 

• Within thirty (30) days from the date of the Notice and Order submit to DEQ: 
o A complete application for temporary closure general permit, the permit fee and 

evidence of a current, valid financial responsibility mechanism or a 30-day notice 
of permanent closure with the permit fee and begin decommissioning the UST as 
set forth in OAR 340-150-0168; and 

o a complete modification application and a $75 general permit modification fee; 
and 

o the information required by OAR 340-122-0240(3) for any field work completed 
at the property prior to the issuance of this Notice and Order. 

• Within sixty (60) days from the date of the Notice and Order: 
o Complete an investigation regarding the full nature, magnitude and extent of soil 

and groundwater contamination associated with the release of petroleum at the 
Property. The investigation must include installation of a sufficient number of 
monitoring wells capable of adequately characterizing both site hydrogeology and 
the vertical and horizontal magnitude and extent of groundwater contamination 
unless Respondent can demonstrate to DEQ that the groundwater contamination 
presents no potential threat to human health or the environment; and collection of 
a sufficient number of soil samples to determine the areal and vertical extent of 
soil contamination. Within forty-five (45) days of completing any investigation 
field work, submit a report to DEQ summarizing all steps taken to complete the 
investigation and all sampling results unless DEQ approves, in writing, an 
alternative reporting schedule. 

o Begin quarterly groundwater monitoring from any monitoring wells either 
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currently on the Property or adjacent properties or installed in the future. Within 
forty-five (45) days of each monitoring event, submit groundwater monitoring 
reports unless DEQ approves, in writing, an alternative reporting schedule. 

The evidence in the record establishes that Respondent failed to timely submit a 
completed application for temporary closure or a thirty day notice of permanent closure for the 
UST on the property; failed to timely submit a current, valid financial responsibility mechanism 
for the UST on the property; failed to timely submit a completed modification application and 
permit fee for the UST on the Property; failed to timely submit the information required by OAR 
340-122-0240(3) for any field work completed at the property prior to the issuance of this Notice 
and Order; failed to timely submit a completed investigation regarding the full nature, magnitude 
and extent of soil and groundwater contamination associated with the release of petroleum at the 
Property, as well as the associated report summarizing all steps taken to complete the 
investigation and all sampling results; and failed to timely submit quarterly groundwater 
monitoring from the monitoring wells currently on the Property or adjacent properties, as well as 
the associated groundwater monitoring reports. 

The evidence also establishes that although Respondent submitted a groundwater 
sampling report to DEQ in March 2013, the report failed to satisfy the requirements in DEQ's 
Final Order and was 13 months past the deadline in the Final Order. 

In summary, Respondent failed to submit the documentation required in DEQ's Final 
Order by the deadlines set forth in the Final Order. 

Accordingly, I find by a preponderance of the evidence that Respondent failed to comply 
with the requirements and/or conditions ofDEQ's Final Order in Agency Case No. LQ/LUST­
NWR-11-104, thereby violating said Final Order and committing a Class I violation. 

Respondent contends that it lacked the financial capacity to comply with DEQ's Final 
Order. However, Respondent's inability to pay compliance costs is irrelevant to whether or not 
the violation occurred. Respondent, as the owner of the Property, was required to bring the UST 
on the Property into compliance with the law, including meeting the requirements and deadlines 
set forth in DEQ's Final Order. Respondent failed to do so and must held accountable for 
violating DEQ's Final Order. As such, Respondent's argument is not persuasive. 

Respondent next contends that it partially performed when it submitted a report to DEQ 
in March 2013 summarizing a groundwater sampling event which occurred in December 2012. 
However, as stated previously, the report did not satisfy the requirements set forth in DEQ's 
Final Order. Additionally, the report was 13 months past the deadline mandated in the Final 
Order. Thus, Respondent's argument is unpersuasive. 

The civil penalty 

DEQ contends that Respondent should pay a civil penalty totaling $4,890. Respondent 
contends that the penalty is inappropriate. As modified below, I agree with DEQ. 
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OAR 340-012-0045 is titled "Civil Penalty Determination Procedure" and provides, in 
pertinent part: 

DEQ may assess a civil penalty for any violation, in addition to 
any other liability, duty, or other penalty provided by law. Except 
for civil penalties assessed under either OAR 340-012-0155 or 
OAR 340-012-0160, DEQ determines the amount of the civil 
penalty using the following formula: BP + [(0.1 x BP) x (P + H + 
0 + M +C)] + EB. 

(1) BP is the base penalty and is determined by the following 
procedure: 

(a) The classification of each violation is determined according to 
OAR 340-012-0053 to 340-012-0097. 

(b) The magnitude of the violation is determined according to 
OAR 340-012-0130 and 340-012-0135. 

(c) The appropriate base penalty (BP) for each violation is 
determined by applying the classification and magnitude of each 
violation to the matrices in OAR 340-012-0140. 

(2) The base penalty is adjusted by the application of aggravating 
or mitigating factors set forth in OAR 340-012-0145. 

(3) The appropriate economic benefit (EB) is determined as set 
forth in OAR 340-012-0150. 

Step one- the classification of the violation. OAR 340-012-0045(1)(a). 

OAR 340-012-0053 is titled "Classification ofViolations that Apply to all Programs" and 
provides, in material part: 

(1) Class I: 

(a) Violating a requirement or condition of a commission or 
department order, consent order, agreement, consent judgment 
(formerly called judicial consent decree) or compliance schedule 
contained in a permit; 

As indicated previously, Respondent failed to comply with the requirements and/or 
conditions ofDEQ's Final Order in Agency Case No. LQ/LUST-NWR-11-104, thereby violating 
said Final Order and committing a Class I violation. 

Step two -the magnitude of the violation. OAR 340-012-0045(1)(b ). 
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OAR 340-012-0130 is titled "Determination of Violation Magnitude" and provides: 

(1) The appropriate magnitude of each civil penalty is determined 
by first applying the selected magnitude in OAR 340-012-0135. If 
none is applicable, the magnitude is moderate unless evidence 
shows that the magnitude is major under paragraph (3) or minor 
under paragraph (4). 

(2) The person against whom the violation is alleged has the 
opportunity and the burden to prove that a magnitude under 
paragraph (1), (3) or (4) ofthis rule is more probable than the 
alleged magnitude, regardless of whether the magnitude is alleged 
under OAR 340-012-0130 or 340-012-0135. 

(3) The magnitude of the violation is major ifDEQ finds that the 
violation had a significant adverse impact on human health or the 
environment. In making this finding, DEQ will consider all 
reasonably available information, including, but not limited to: the 
degree of deviation from applicable statutes or commission and 
DEQ rules, standards, permits or orders; the extent of actual effects 
of the violation; the concentration, volume, or toxicity of the 
materials involved; and the duration of the violation. In making 
this finding, DEQ may consider any single factor to be conclusive. 

(4) The magnitude of the violation is minor ifDEQ finds that the 
violation had no more than a de minimis adverse impact on human 
health or the environment, and posed no more than a de minimis 
threat to human health or other environmental receptors. In 
making this finding, DEQ will consider all reasonably available 
information including, but not limited to: the degree of deviation 
from applicable statutes or commission and DEQ rules, standards, 
permits or orders; the extent of actual or threatened effects of the 
violation; the concentration, volume, or toxicity of the materials 
involved; and the duration of the violation. 

Respondent's violation is not listed in OAR 340-012-0135. Additionally, the evidence in 
the record is insufficient to determine if Respondent's violation had a significant adverse impact 
on human health or the environment, or had no more than a de minimis adverse impact on human 
health or the environment. Therefore, I find that the magnitude of Respondent's violation is 
properly characterized as moderate. 

Respondent contends that the violation is minor. However, Respondent, who has the 
burden of proof regarding that contention, failed to present reliable evidence, such as an affidavit 
from the mechanical engineer, that the violation had no more than a de minimis adverse impact 
on human health or the environment, and posed no more than a de minimis threat to human 
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health or other environmental receptors. Consequently, Respondent's argument is not 
persuas1ve. 

part: 

Step three- the appropriate base penalty. OAR 340-012-0045(1)(c). 

OAR 340-012-0140 is titled "Determination of Base Penalty" and provides, in relevant 

(5) $1,000 Penalty Matrix: 

***** 

(b) The base penalty values for the $1,000 penalty matrix are as 
follows: 

(A) Class I 

***** 

(ii) Moderate - $500; 

The base penalty for Respondent's Class I moderate violation is $500. 

Step four- aggravating and mitigating factors. OAR 340-012-0045(2). 

OAR 340-012-0145 is titled "Determination of Aggravating or Mitigating Factors" and 
provides, in pertinent part: 

(1) Each of the aggravating or mitigating factors is determined, as 
described below, and then applied to the civil penalty formula in 
OAR 340-012-0045. 

(2) "P" is whether the respondent has any prior significant actions 
(PSAs ). A violation becomes a PSA on the date the first 
enforcement action (FEA) in which it is cited is issued. 

(a) Except as otherwise provided in this section, the values for "P" 
and the finding that supports each are as follows: 

(A) 0 if no PSAs or there is insufficient information on which to 
base a finding under this section. 

(B) 1 if the PSAs included one Class II violation or two Class III 
violations; or 

(C) 2 if the PSAs included one Class I violation or Class I 
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equivalent. 

(D) For each additional Class I violation or Class I equivalent, the 
value of "P" is increased by 1. 

(b) The value of "P" will not exceed 10. 

(c) If any ofthe PSAs were issued under ORS 468.996, the value 
of "P" will be 10. 

(d) In determining the value of "P," DEQ will: 

(A) Reduce the value of "P" by: 

(i) 2 if all the FEAs in which PSAs were cited were issued more 
than three years before the date the current violation occurred. 

(ii) 4 if all the FEAs in which PSAs were cited were issued more 
than five years before the date the current violation occurred. 

(B) Include the PSAs: 

(i) At all facilities owned or operated by the same respondent 
within the state of Oregon; and 

(ii) That involved the same media (air, water or land) as the 
violations that are the subject of the current FEA. 

(e) In applying subsection (2)( d)( A), the value of "P" may not be 
reduced below zero. 

(f) PSAs that are more than ten years old are not included in 
determining the value of "P." 

(3) "H" is the respondent's history of correcting PSAs. The values 
for "H" and the finding that supports each are as follows: 

(a) -2 if the respondent corrected all prior violations cited as PSAs. 

(b) -1 if the violations were uncorrectable and the respondent took 
reasonable efforts to minimize the effects of the violations cited as 
PSAs; or 

(c) 0 if there is no prior history or if there is insufficient 
information on which to base a finding under paragraphs (3)(a) or 
(b). 

In the Matter ofM & G Collections, LLC, OAH Case No. 1403764 
Page 20 of25 

Attachment C 
April 15-16, 2015, EQC meeting 
Page 20 of 26

Item E 000079



(d) The sum of values for "P" and "H" may not be less than 1 
unless the respondent took extraordinary efforts to correct or 
minimize the effects of all PSAs. In no case may the sum of the 
values of "P" and "H" be less than zero. 

(4) "0" is whether the violation was repeated or ongoing. A 
violation can be repeated independently on the same day, thus 
multiple occurrences may occur within one day. Each repeated 
occurrence of the same violation and each day of a violation with a 
duration of more than one day is a separate occurrence when 
determining the "0" factor. Each separate violation is also a 
separate occurrence when determining the "0" factor. The values 
for "0" and the finding that supports each are as follows: 

(a) 0 ifthere was only once occurrence ofthe violation, or ifthere 
is insufficient information on which to base a finding under 
paragraphs ( 4 )(b) through ( 4 )(d). 

(b) 2 if there were more than one but less than seven occurrences 
of the violation. 

(c) 3 ifthere were from seven to 28 occurrences of the violation. 

(d) 4 if there were more than 28 occurrences of the violation. 

(e) DEQ may, at its discretion, assess separate penalties for each 
occurrence of a violation. IfDEQ does so, the 0 factor for each 
affected violation will be set at 0. IfDEQ assesses one penalty for 
multiple occurrences, the penalty will be based on the highest 
classification and magnitude applicable to any of the occurrences. 

(5) "M" is the mental state of the respondent. For any violation 
where the findings support more than one mental state, the mental 
state with the highest value will apply. The values for "M" and the 
finding that supports each are as follows: 

(a) 0 ifthere is insufficient information on which to base a finding 
under paragraphs ( 5)(b) through ( 5)( d). 

(b) 2 if the respondent had constructive knowledge (reasonably 
should have known) of the requirement. 

(c) 4 if the respondent's conduct was negligent. 

(d) 8 if the respondent's conduct was reckless or the respondent 
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acted or failed to act intentionally with actual knowledge of the 
requirement. 

(e) 10 if respondent acted flagrantly. 

(6) "C" is the respondent's efforts to correct or mitigate the 
violation. The values for "C" and the finding that supports each 
are as follows: 

(a) -5 if the respondent made extraordinary efforts to correct the 
violation or to minimize the effects of the violation, and made 
extraordinary efforts to ensure the violation would not be repeated. 

(b) -4 if the respondent made extraordinary efforts to ensure that 
the violation would not be repeated. 

(c) -3 if the respondent made reasonable efforts to correct the 
violation, or took reasonable affirmative efforts to minimize the 
effects of the violation. 

(d) -2 if the respondent eventually made some efforts to correct the 
violation, or to minimize the effects of the violation. 

(e) -1 if the respondent made reasonable efforts to ensure that the 
violation would not be repeated. 

(f) 0 if there is insufficient information to make a finding under 
paragraphs (6)(a) through (6)(e), or (6)(g) or if the violation or the 
effects of the violation could not be corrected or minimized. 

(g) 2 if the respondent did not address the violation as described in 
paragraphs (6)(a) through (6)(e) and the facts do not support a 
finding under paragraph (6)(f). 

Prior significant actions (P). Respondent has a prior significant action involving two 
Class I violations and three Class II violations. Thus, the value assigned to (P) is 4. OAR 340-
012-0145(2)(a)(C) and (D). 

History of correcting prior significant actions (H). Respondent's history of correcting 
prior significant actions receives a value of 0. As such, the value assigned to (H) is 0. OAR 
340-012-0145(3)(b ). 

Repeated or ongoing violations (0). Respondent's violation has been ongoing since it 
failed to timely submit documentation showing compliance that was required in DEQ's Final 
Order. Thus, Respondent's violation has taken place for more than 28 days or occurrences. 
Therefore, the value assigned to (0) is 4. 
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Mental state (M). DEQ contends that Respondent's conduct was intentional. I agree 
withDEQ. 

"Intentional" means the respondent acted with a conscious objective to cause the result of 
the conduct. OAR 340-012-0030(13). 

On October 25, 2011 and November 17, 2011, Respondent was notified by DEQ of the 
steps it needed to take to bring the UST on the Property into compliance. Despite this 
knowledge, Respondent failed to comply with the requirements and deadlines set forth in DEQ's 
Final Order. I find that Respondent acted with a conscious objective to cause the violation. 
Consequently, the value assigned to (M) is 8. 

Efforts to correct (C). In March 2013, Respondent submitted to DEQ a report 
summarizing a groundwater sampling event which occurred in December 2012. Although the 
report did not meet all the requirements in the Final Order and was untimely submitted, 
Respondent made "some effort" to correct the violation. Thus, the value assigned to (C) is -2. 

Economic benefit (EB). Respondent received an economic benefit of $3,490 by 
avoiding the following costs: $75 for a modification application fee; $540 per year for the 
annual permit fee; $500 per year for a financial responsibility mechanism; $2,468 per 
groundwater monitoring event; and $7,500 for collecting a sufficient number of soil samples. As 
such, the value assigned to (EB) is $3,490. 

The formula to calculate the penalty is: BP + [(0.1 x BP) x (P + H + 0 + M +C)]+ EB. 
OAR 340-012-0045(2)(e). Applying the values from above, the civil penalty is as follows: 

$500 + [(0.1 X $500) X (4 + 0 + 4 + 8 + -2)] + $3,490 
$500 +[($50) X (14)] + $3,490 
$500 + $700 + $3,490 
$4,690 

Therefore, Respondent shall pay a civil penalty totaling $4,690. 

Respondent contends that it does not have the assets to pay a civil penalty. However, 
pursuant to OAR 340-012-0162, the decision whether to reduce the civil penalty amount based 
on an inability to pay is within the sole discretion ofDEQ. Accordingly, Respondent's argument 
is not persuasive. 

RULING 

DEQ's Motion for Summary Determination is GRANTED. 

The hearing scheduled for December 2, 2014 is CANCELLED. 
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ORDER 

I propose DEQ issue the following order: 

The Notice of Civil Penalty Assessment and Order issued on April 8, 2014 is 
AFFIRMED as MODIFIED. 

Dove L. Gutman 
Senior Administrative Law Judge 
Office of Administrative Hearings 

APPEAL RIGHTS 

If you are not satisfied with this decision, you have the right to have the decision reviewed 
by the Oregon Environmental Quality Commission (Commission). To have the decision reviewed, 
you must file a "Petition for Review" within 30 days of the date this order is served on you. 
Service, as defined in Oregon Administrative Rule (OAR) 340-011-0525, means the date that the 
decision is mailed to you, and not the date that you receive it. 

The Petition for Review must comply with OAR 340-011-0575 and must be received by 
the Commission within 30 days of the date the Proposed and Final Order was mailed to you. 
You should mail your Petition for Review to: 

Environmental Quality Commission 
c/o Dick Pedersen, Director, DEQ 
811 SW Sixth Avenue 
Portland, OR 97204. 

You may also fax your Petition for Review to (503) 229-6762 (the Director's Office). 

Within 30 days of filing the Petition for Review, you must also file exceptions and a brief as 
provided in OAR 340-011-0575. The exceptions and brief must be received by the Commission 
within 30 days from the date the Commission received your Petition for Review. If you file a 
Petition but not a brief with exceptions, the Environmental Quality Commission may dismiss your 
Petition for Review. 

If the Petition, exceptions and brief are filed in a timely manner, the Commission will set 
the matter for oral argument and notify you of the time and place of the Commission's meeting. 
The requirements for filing a petition, exceptions and briefs are set out in OAR 340-011-0575. 

Unless you timely file a Petition for Review as set forth above, this Proposed Order 
becomes the Final Order of the Commission 30 days from the date this Proposed Order is mailed 
to you. If you wish to appeal the Final Order, you have 60 days from the date the Proposed 
Order becomes the Final Order to file a petition for review with the Oregon Court of Appeals. 
See ORS 183.480 et. seq. 
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CERTIFICATE OF MAILING 

On November 3, 2014 I mailed the foregoing RULING ON MOTION FOR SUMMARY 
DETERMINATION, AND PROPOSED AND FINAL ORDER issued on this date in OAH Case 
No. 1403764. 

By: First Class and Certified Mail 
Certified Mail Receipt #7013 2630 0002 3662 2870 

Ward Greene 
Attorney at Law 
1515 SW 5th Avenue, Suite 600 
Portland OR 97201 

By: First Class Mail 

Susan Elworth 
Dept. of Environmental Quality 
811 SW 6th Ave 
Portland OR 97204 

Ryan Clark 
Administrative Specialist 
Hearing Coordinator 
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1 

2 

3 

4 

5 

6 

BEFORE THE ENVIRONMENTAL QUALITY COMMISSION 

OF THE STATE OF OREGON 

IN THE MATTER OF: 
M & G Collections, LLC, 

) 
) 
) 
) 

Respondent. ) 

DEPARTMENT'S MOTION FOR 
SUMMARY DETERMINATION 

OAH Case No. 1403764 
DEQ Case No. LQ/UST-NWR-14-036 

7 INTRODUCTION 

8 The Department of Environmental Quality (the Department), via this Motion for Summary 

9 Determination filed pursuant to OAR 137-003-0580, moves that the Administrative Law Judge rule 

10 in the Department's favor on all legal issues raised in the Department's Notice of Civil Penalty 

11 Assessment and Order (the 2014 Notice). This motion is supported by the attached exhibits, which 

12 establish that there are no genuine issues as to any material facts in this case and that the 

13 Department is entitled to a favorable ruling as a matter oflaw. 

14 Pursuant to OAR 137-003-0630(2), the Department made a good faith effort to confer with 

15 Respondent on this Motion for Summary Determination. 

16 LEGALSTANDARD 

17 An Administrative Law Judge shall grant a motion for summary determination if, 

18 considering all evidence in a manner most favorable to the non-moving party, the record shows that: 

19 1) there is no genuine issue as to any material fact that is relevant to resolution of the legal issues, 

20 and 2) the moving party is entitled to a favorable ruling as a matter oflaw. OAR 340-003-0580. 

21 The ruling on summary determination may resolve some or all of the issues in the contested case. 

22 OAR 137-003-0580(11). Each party has the burden of producing evidence on any issue as to which 

23 that party would have the burden at a fact-finding hearing. OAR 137-003-0580(8). 

24 A respondent must file a request for a contested case hearing within twenty days of the 

25 date of service of the Notice. OAR 340-0 11-0530(1 ). The request must include a written 

26 response that admits or denies all factual matters alleged in the notice. OAR 340-011-0530(2). 

27 
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1 PROCEDURAL HISTORY 

2 On October 25,2011, the Department issued Respondent a Notice of Civil Penalty 

3 Assessment and Order to Comply (2011 Notice) in Case No. LQ/LUST-NWR-11-104. Exhibit 

4 1. Respondent failed to request a hearing within 20 calendar days; therefore, pursuant to OAR 

5 340-011-0535(1), the 2011 Notice became a final order on November 17,2011. Exhibit 2. 

6 The Department did not receive the documentation required under the 2011 Notice by the 

7 dates set forth in the 2011 Notice. Exhibit 3. 

8 On April 8, 2014, the Department issued the 2014 Notice to Respondent, which alleged 

9 that Respondent failed to comply with a final order ofDEQ by failing to complete the actions 

10 and submit documentation required under the 2011 Notice. The 2014 Notice assessed a total civil 

11 penalty of $4,890 for the above referenced violation. Exhibit 4. The 2014 Notice informed the 

12 Respondent of its right to a contested case hearing. In addition, the 2014 Notice instructed 

13 Respondent to include any disputed facts and affirmative defenses in its request for a contested 

14 case hearing. The 2014 Notice incorporates the attached Exhibit. Exhibit 4, page 2. 

15 Respondent requested a contested case hearing in writing on May 12, 2014 ("Response"). 

16 Exhibit 5. 

17 ARGUMENT IN SUPPORT OF MOTION 

18 There are two issues in any case involving a violation and the resulting civil penalty 

19 assessment. The first issue is whether a violation occurred. If so, the second issue is whether the 

20 civil penalty assessment is correct. The Administrative Law Judge can grant this Motion for 

21 Summary Determination, either in whole or in part, ifthere are no genuine issues as to any 

22 material fact and the Department is entitled to a favorable ruling as a matter of law on either 

23 lSSUe. 

24 Did the violation occur? There are no material facts in dispute regarding whether the 

25 violation occurred, and thus as a matter of law, the Department is entitled to a ruling upholding the 

26 violation. 

27 
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1 There is no genuine issue as to any material fact that the violation alleged in the 2014 

2 Notice occurred. 

3 Respondent admitted all of the alleged facts in Paragraphs 1 through 5 ofthe 2014 

4 Notice. Exhibit 5, para. 1. 

"" 5 Respondent denied the allegations of Paragraph 6 of the 2014 Notice "insofar as it claims 

6 that [Respondent] did not send any documentation requested by [the Department]. Id. However, 

7 Paragraph 6 of the 2014 Notice does not make such a claim. Instead, it claims that "Respondent 

8 has failed to send the documentation required under the 2011 Notice to DEQ by the deadlines set 

9 forth in the 2011 Notice." Exhibit 4 (emphasis added). 

10 In March 2013, Respondent provided the Department with a groundwater sampling report 

11 (the Report). This fact does not dispel the fact that Respondent failed to comply with the 2011 

12 Notice. First, the work completed did not satisfy the requirements in the 2011 Notice. Exhibit 3. 

13 Secondly, Respondent failed to submit the Report by the required deadline. The 2011 Notice 

14 required Respondent to, among other things, "[ c ]omplete an investigation regarding the full 

15 nature, magnitude and extent of soil and groundwater contamination" within 60 days from the 

16 date of the 2011 Notice and, "within 45 days of completing any investigation field work, submit 

17 a report to [the Department] summarizing all steps taken to complete the investigation and all 

18 sampling results." Exhibit 1, Section IV, para. 2(a). In order to comply with the 2011 Notice, the 

19 Report was due in February 2012. 1 Respondent submitted the Report in March 2013, 13 months 

20 past the date required by the 2011 Notice. 

21 Additionally, Respondent has not alleged that it performed any of the other requirements 

22 of the 2011 Notice nor has Respondent submitted any of the other documentation required by the 

23 2011 Notice. Exhibit 3. 

24 Respondent did raise three affirmative defenses with regard to the 2014 Notice: 

25 specifically, financial hardship, partial performance and magnitude. The second affirmative 

26 

27 1 The 2011 Notice became fmal in November 2011. The Report would have been required to be submitted to the 
Department within 105 days thereafter. 
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1 defense (partial performance) was addressed above. The third affirmative defense (magnitude) is 

2 addressed below in regards to the penalty calculation. 

3 In regards to Respondent's defense that it has lacked the financial capacity to comply 

4 with the 2011 Notice, Respondent's ability or inability to pay compliance costs is irrelevant to 

5 whether or not the violation occurred. Respondent was required to comply with the 2011 Notice 

6 once it became final. The reason why Respondent failed to comply is irrelevant to determining if 

7 Respondent actually did comply.2 

8 The Department is entitled to a favorable ruling as a matter of law that the violation 

9 alleged in the 2014 Notice occurred. 

10 OAR 340-012-0053(1)(a) provides that it is a Class I violation to violate a requirement or 

11 condition of a department order. Respondent failed to meet the requirements of the 2011 Notice, 

12 a final department order. Even if it is determined that Respondent partly performed as it alleges 

13 in Paragraph 4 of its Response, Respondent has failed to meet all the other requirements of the 

14 2011 Notice. By the plain language of the rule, violating even one requirement or condition of a 

15 department order constitutes a violation. 

16 Is the civil penalty assessment is appropriate? There are no material facts in dispute 

17 regarding whether the civil penalty assessment is appropriate, and thus as a matter of law, the 

18 Department is entitled to a ruling upholding the civil penalty. 

19 There is no genuine issue as to any material fact supporting the assessed civil penalty . 

20 Respondent did not dispute any of the facts alleged in the Exhibit which is incorporated 

21 into the 2014 Notice. Instead, Respondent disputed the determination that the magnitude should 

22 be moderate. Specifically, Respondent alleges that "DEQ regulations do not specify a magnitude 

23 for this alleged violation in OAR 340-012-0135" and that DEQ has failed to "set forth any facts 

24 

25 

26 

27 

2 Additionally, Respondent's financial condition in regards to determining the amount of the civil penalty cannot be 
considered in this proceeding. The formula for determining the amount of a civil penalty does not consider a party's 
ability to pay the penalty and the Administrative Law Judge is prohibited from reducing a civil penalty below the 
amount established in the civil penalty formula or from considering equitable remedies. OAR 340-011-0570. Under 
OAR 340-012-0162, the decision whether to reduce the penalty amount on these grounds is a matter within the sole 
discretion of the Department. 
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1 supporting its conclusion that any alleged violation rose beyond a minor magnitude." Exhibit 5, 

2 para. 5. 

3 The Department agrees that OAR 340-012-0135 does not specify a magnitude for this 

4 violation. However, OAR 340-012-0130(1) states that if OAR 340-012-0135 does not specify a 

5 magnitude for a specific violation, then the magnitude is "moderate unless evidence shows that 

6 the magnitude is major under paragraph (3) or minor under paragraph (4)." The alleged violator 

7 has the burden of proving the violation should be a different magnitude than the magnitude 

8 alleged by the Department. OAR 340-012-0130(2). Respondent has not offered any evidence to 

9 prove the violation is more probably of minor rather than moderate magnitude. In the context of 

10 a motion for summary determination, a person cannot rely merely upon statements to meet its 

11 burden of producing evidence to support its position. OAR 137-003-0580(1 0). 

12 Respondent did not dispute any of the facts set forth in the Exhibit nor has it offered 

13 affirmative defenses with regard to the civil penalty assessment. Consequently, there are no 

14 material facts in dispute regarding the civil penalty assessed by the Department. 

15 The Department is entitled to a favorable ruling as a matter of law that the civil penalty is 

16 appropriate. 

17 The civil penalty formula that the Department must use in determining the amount of a 

18 civil penalty is prescribed by OAR 340-012-0045. The Department must first determine the class 

19 and magnitude of each violation, based on the facts of the case, to determine the base penalty for 

20 that violation. OAR 340-012-0053, OAR 340-012-0130, and OAR 340-012-0140. The 

21 Department then increases or decreases the amount of the base penalty by application of the facts 

22 to the civil penalty formula. OAR 340-012-0145. Aggravating and mitigating factors in the 

23 formula address prior history of violations, the duration of the violation, mental state, and efforts 

24 to correct the violation. The economic benefit portion of the civil penalty formula represents the 

25 approximate dollar amount of the economic benefit that Respondent gained through 

26 noncompliance as calculated using the Environmental Protection Agency's BEN computer 

27 model. OAR 340-012-0150. The Department appropriately applied the undisputed facts to the 
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1 law. The Administrative Law Judge is prohibited from assessing a civil penalty that is not based on 

2 the amount established by applying the civil penalty formula set forth in OAR 340-012-0045. 

3 

4 CONCLUSION 

5 · The Department respectfully requests that the Administrative Law Judge fmd that there is 

6 no genuine issue as to any material fact relevant to resolution of the legal issues in this matt_er, 

7 and that the Department is entitled to a favorable ruling as a matter of law on the violation and· 

8 civil penalty alleged in the 2014 Notice. 

9 Based on such a ruling, and pursuant to OAR 137-003-0580(12), the Department requests 

10 that the Administrative Law Judge issue a proposed order finding that Respondent violated 

11 Oregon law as set forth in the 2014 Notice and ordering Respondent to pay the civil penalty 

12 assessed in the 2014 Notice. In the alternative, should this motion not be granted in its entirety, 

13 the Department respectfully requests that the Administrative Law Judge grant this motion in part. 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

Date Susan Elworth 
Environmental Law Specialist 
Department of Environmental Quality 
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~· 
vregun 
John A Kitzhaber, MD, Governor 

October 25, 2011 

CERTIFIED MAJL 7009 2820 0001 4367 1983 

M&G Collections LLC 
S. Ward Greene, Registered Agent 
1515 SW 5th A venue, Suite 600 
Portland OR 97201 

( 

Department of Environmental Quality 
Headquarters 

811 SW Sixth Avenue 
Portland, OR 97204-1390 

(503) 229-5696 
FAX (5D3) 229-6124 

TTY: 711 

Re: Notice of Civil Penalty Assessment and Order to Comply 
No. LQ/LUST-NWR-11-104 
LUST #34-06-1375 

This letter is to inform you that DEQ has issued you a civil penalty of $28 ,961 for failing to 
investigate a petroleum release from an underground storage tank (UST) system located at 1021 
East Baseline Street in Cornelius, Oregon, for failing to apply for a temporary closure certificate, 
and for failing to maintain a financial responsibility mechanism. You are the owner of the 
property and the UST system. 

In August 2009, samples were collected from four monitoring wells currently installed on the 
property. One of these samples showed that the concentration of gasoline constituents had 
significantly increased as compared to a prior sample collected in October 2008. You have not 
completed any further groundwater sampling since August 2009. In the fall of 2009, your 
contractor informed DEQ that further investigation had been completed on a property south and 
west of your property. In spite of numerous requests from DEQ that you provide a report on this 
work, you have failed to provide DEQ with a complete, written report as required by DEQ's 
rules. 

Until an UST is properly decommissioned, as the property owner, you are responsible for 
ensuring that the UST is operated and maintained in compliance with DEQ's regulations. In July 
2011, DEQ sent you a Field Citation which requested that you submit an application for a 
temporary closure certificate, the permit fee and proof of a financial responsibility mechanism. 
As of this date, DEQ has not received this documentation. UST owners and permittees must 
demonstrate that they have the financial resources to pay the costs of cleaning up releases of 
petroleum and for compensating third parties for damages caused by a release. Payment of the 
permit fee ensures that DEQ has the necessary resources to fund its program, which includes 
inspections of facilities to ensure compliance. 

If you wish to appeal this matter, you have 20 calendar days from receipt of this letter to request a 
contested case hearing. This hearing request must be in writing. Send your hearing request to 
DEQ Office of Compliance and Enforcement- Appeals: 

Via mail- 811 S.W. 6th Ave., Portland, OR 97204 
Via fax- 503-229-5100 

Once DEQ receives your request, we will arrange to meet with 'you to discuss this matter~. ••lll'll ... lllllll~-' 
does not receive a written hearing request from you within 20 days, the penalty will bee 
Alternatively, you can pay the penalty by sending a check or money order to the above a 
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M&G Collections LLC 
Case No. LQ/LUST-NWR-11-104 
Page 2 

The attached Notice further details DEQ's reasons for issuing the penalty and provides further 
instructions for appealing the penalty. Please review and refer to it when discussing this case with 
DEQ. 

Included in Section N of the Notice is an order requiring you to complete an investigation 
regarding the full nature, magnitude and extent of soil and groundwater contamination at the 
property. The order also requires you to submit a complete application for temporary closure 
general permit, the permit fee and evidence of a current, valid financial responsibility mechanism 
or a 30-day notice of permanent closure with the permit fee and begin decommissioning the UST 
system. $17,961 of the civil penalty represents the e~onomic benefit you gained by failing to 
complete these requirements. If you complete these requirements in a timely manner, DEQ will 
recalculate the economic benefit, as appropriate, and will reduce the civil penalty accordingly. 

DEQ may allow you to resolve part of your penalty through the completion of a Supplemental 
Environmental Project (SEP). SEPs are environmental improvement projects that you sponsor in 
lieu of paying your penalty. Enclosed is more detail on how to pursue a SEP. 

DEQ's rules are available on the internet at http://www.deq.state.or.us/regulations/rules.htm or 
by calling the number below to request a paper copy. 

If you have any questions, please contact DEQ Environmental Law Specialist Susan Elworth at 
(503) 229-5152. You may call toll-free within Oregon at 1-800-452-4011, extension 5152. 

Sincerely, 

Leah E. Koss, Manager 
Office of Compliance and Enforcement 

Enclosures 

cc: Jeff Schatz, NWR, DEQ 
Greg Toran, NWR, DEQ 
Multnomah County District Attorney 
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1 

2 

3 

4 

5 

BEFORE THE ENVIRONMENTAL QUALITY COJ'AMISSION 

OF THE STATE OF OREGON 

IN THE MATTER OF: 
M&G COLLECTIONS LLC, 

Respondent. 

) 
) 
) 
) 

NOTICE OF CIVIL PENALTY 
ASSESSMENT AND ORDER 
TO COMPLY 
NO. LQ/LUST-NWR-11-104 

6 I.AUTHOIDTY 

7 This Notice of Civil Penalty Assessment and Order to Comply is issued pursuant to Oregon 

8 Revised Statutes (ORS) 468.100 and 468.126 through 468.140, ORS 466.706 through 466.835, 

9 ORS 466.994, ORS Chapter 183 and Oregon Administrative Rules (OAR) Chapter 340, Divisions 

10 011, 012, 122 and 150. 

11 II. FINDINGS OFF ACT 

12 1. In 2006, DEQ received a report that petroleum products had been released from an 

13 underground storage tank (UST) system used to store and dispense petroleum products located at 

14 1021 East Baseline Street in Cornelius, Oregon (the Property). The Property was placed on 

15 DEQ's Leaking Underground Storage Tank Facility list. 

16 2. On March 10,2009, DEQ issued a General Permit Registration Temporary Closure 

17 Certificate (Certificate) for the UST system located on the Property. The Certificate expired on 

18 March 10,2010. 

19 3. On or about May 18, 2009, Respondent became the owner of the Property. 

20 4. At the time that Respondent became the owner of the Property, the UST system was 

21 still located on the Property and not being actively operated. 

22 5. Groundwater samples were collected from monitoring wells located on the Property 

23 on three occasions in 2008 and 2009, specifically in July 2008, October 2008 and August 2009. 

24 6. In August 2009, the sample collected from monitoring well #1 showed significant 

25 increase in a number of gasoline constituents from the previous sample collected from this well. 

26 7. In November 2009, DEQ received a verbal report that soil samples had been collected 

27 from the property south and west of the Property. 

NOTICE OF CIVTI., PENALTY ASSESSMENT AND ORDER TO COMPLY CASE NO. LQ/LUST-NWR-11-104 
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1 8. In October and November 2009, May, August and December 2010, and February and 

2 April2011, DEQ sent Respondent letters requesting that Respondent conduct an investigation to 

3 determine the full nature, magnitude and extent of the contamination caused by the UST system. 

4 Additionally, the letters requested that Respondent submit the information required by OAR 340-

5 122-0240(3) for any field work completed by Respondent by certain dates. 

6 9. As of the date of this Notice, DEQ has not received a written report that includes the 

7 information required by OAR 340-122-0240(3) regarding the work completed in November 2009 

8 or sufficient information determining the full nature, magnitude and extent of contamination 

9 caused by the UST system. 

10 10. The last fmancial responsibility mechanism provided to DEQ regarding the UST 

11 system expired on December 21, 2009. 

12 11. As of the date of this Notice, DEQ has not received, from Respondent, a complete 

13 application for temporary closure, the permit fee or evidence of a current, valid fmancial 

14 responsibility mechanism or evidence that the UST system has been permanently 

15 decommissioned. 

16 12. As of the date of this Notice, DEQ has not received, from Respondent, a complete 
I 

17 modification application as required by OAR 340-150-0052. 

18 III. CONCLUSIONS 

19 1. Since August 2009, Respondent has violated OAR 340-122-0217(1)( c) and 340-122-

20 0240(1) by failing to initiate and complete an investigation to determine the full nature, 

21 magnitude and extent of soil and groundwater contamination at the Property, as alleged in 

22 Section II, paragraphs 5, 6, 7 and 8 above. Specifically, Respondent has failed to conduct 

23 quarterly groundwater monitoring when groundwater contamination has migrated beyond the 

24 immediate vicinity of the tank pit. Additionally, Respondent has failed to collect a sufficient 

25 number of soil samples. Respondent is responsible for completing this requirement since it is the. 

26 owner ofthe UST system as defmed in ORS 466.706(14). These are Class I violations pursuant 

27 to OAR 340-012-0074(1)(b). DEQ hereby assesses a $25,565 civil penalty for these violations. 
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1 2. Since March 2009, Respondent has violated OAR 340-150-0167 by failing to obtain 

2 the appropriate general permit registration before operating an UST system in temporary closure, 

3 as alleged in Section II, paragraphs 2 and 11 above. Respondent is the owner of the UST system 

4 since Respondent owned the UST system during its operational life, as defmed in OAR 340-150-

5 001 0(53). This is a Class II violation pursuant to OAR 340-012-0067(2)(±). DEQ hereby 

6 assesses a $1,107 civil penalty for this violation. 

7 3. Since December 2009, Respondent has violated OAR 340-150-0167 by failing to 

8 maintain a current, valid fmancial responsibility mechanism as alleged in Section II, paragraphs 

9 10 and 11 above. Respondent is the owner of the UST system since Respondent owned the UST 

10 system during its operational life, as defined in OAR 340-150-0010(53). This is a violation of 

11 OAR 340-150-0135(3) which is a Class I violation pursuant to OAR 340-012-0067(1)(b). DEQ 

12 hereby assesses a $1,693 civil penalty for this violation. 

13 4. Since May 2009, Respondent has violated OAR 340-150-0052 by failing to submit a 

14 modification application within 60 days after a change in ownership of a property on which a 

15 UST is located, as alleged in Section II, paragraphs 3 and 12. This is a Class II violation 

16 pursuant to 340-012-0067(2)(c). DEQ hereby assesses a $596 civil penalty for this violation. 

17 5. Since November 2009, Respondent has violated OAR 340-122-0217(1)(e) and 340-

18 122-0240(3) by failing to submit information required by OAR 340-122-0240 within the 

19 tirneframe approved by DEQ, as alleged in Section II, paragraphs 7, 8 and 9 above. Respondent 

20 is responsible for completing this requirement since it is the owner of the UST system as defmed 

21 in ORS 466.706(14). This is a Class II violation pursuant to OAR 340-012-0074(2)(b). DEQ 

22 did not assess a civil penalty for this violation. 

23 IV. ORDER TO PAY CIVIL PENALTY AND TO COMPLY 

24 Based upon the foregoing FINDINGS OFF ACTS AND CONCLUSIONS, Respondent is 

25 hereby ORDERED TO: 

26 1. Within thirty (30) days from the date of this Notice and Order take all actions necessary 

27 to bring the UST system into compliance with OAR Chapter 340, Division 150, by submitting, to 
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1 DEQ: 

2 a. a complete application for temporary closure general permit, the permit fee and 

3 evidence of a current, valid fmancial responsibility mechanism or a 30-day notice of 

4 permanent closure with the permit fee and begin decommissioning the UST as set forth 

5 in OAR 340-150-0168; and 

6 b. a complete modification application and a $75 general permit modification fee; and 

7 c. the information required by OAR 340-122-0240(3) for any field work completed at 

8 the property prior to the issuance of this Notice and Order; and 

9 2. Within sixty (60) days from the date of this Notice and Order: 

10 a. Complete an investigation regarding the full nature, magnitude and extent of soil and 

11 groundwater contamination associated with the release of petroleum at the Property. This 

12 investigation, as required under OAR 340-122-0240, must include installation of a sufficient 

13 number of monitoring wells capable of adequately characterizing both site hydrogeology and the 

14 vertical and horizontal magnitude and extent of groundwater contamination unless Respondent 

15 can demonstrate to DEQ that the groundwater contamination presents no potential threat to 

16 human health or the environment; and collection of a sufficient number of soil samples to 

17 determine the areal and vertical extent of soil contamination. Within forty-five ( 45) days of 

18 completing any investigation field work, submit a report to DEQ summarizing all steps taken to 

19 complete the investigation and all sampling results unless DEQ approves, in writing, an 

20 alternative reporting schedule. 

21 b. Begin quarterly groundwater monitoring from any monitoring wells either currently on 

22 the Property or adjacent properties or installed in the future. Within forty-five ( 45) days of each 

23 monitoring event, submit groundwater monitoring reports unless DEQ approves, in writing, an 

24 alternative reporting schedule. 

25 All submittals required under this Order must be sent to: Jeff Schatz, Department of 

26 Environmental Quality, 2020 SW 4th Avenue, Suite 400, Portland, OR 97201. 

27 4. Pay a total civil penalty of $28,961. The determinations of the civil penalty are attached 
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1 as Exhibits No. 1 through 4 and are incorporated as part ofthis Notice. 

2 If you do not file a request for hearing as set forth in Section V below, your check or money 

3 order must be made payable to "State Treasurer, State of Oregon" and sent to the DEQ, 

4 Business Office, 811 S.W. Sixth Avenue, Portland, Oregon 97204. Once you pay the penalty, 

5 the Findings of Fact, Conclusions and Order become fmal. 

6 V. NOTICE OF RIGHT TO REQUEST A CONTESTED CASE HEARING 

7 You have a right to a contested case hearing on this Notice, if you request one in writing. 

8 DEQ must receive the request for hearing within 20 calendar days from the date you receive 

9 this Notice. The request should include any affirmative defenses and either admit or deny each 

10 allegation of fact in this Notice. (See OAR 340-011-0530.) You must mail the request for 

11 hearing to: DEQ, Office of Compliance and Enforcement- Appeals, 811 SW Sixth Avenue, 

12 Portland, Oregon 97204, or fax to (503) 229-5100. An administrative law judge employed by 

13 the Office of Administrative Hearings will conduct the hearing, according to ORS Chapter 183, 

14 OAR Chapter 340, Division 011 and OAR 137-003-0501 to 0700. You have aright to be 

15 represented by an attorney at the hearing, or you may represent yourself unless you are a 

16 corporation, agency or association. 

17 If you fail to file a request for hearing in writing within 20 calendar days of receipt of the 

18 Notice, the Notice will become a fmal order by default without further action by DEQ, as per 

19 OAR 340-011-0535(5). If you do request a hearing but later withdraw your request, fail to attend 

20 the hearing, or notify DEQ that you will not be attending the hearing, DEQ will issue a final 

21 order by default pursuant to OAR 137-003-0670. DEQ designates the relevant portions of its 

22 files, including information submitted by you, as the record for purposes of proving a prima facie 

23 case. 

24 

25 

26 Date 

27 

Leah E. Koss, Manager 
Office of Compliance arid Enforcement 
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EXHIBIT 1 

FINDINGS AND DETERMINATION OF RESPONDENT'S CNIL PENALTY 
PURSUANT TO OREGON ADMINISTRATNE RULE (OAR) 340-012-0045 

VIOLATION 1: 

CLASSIFICATION: 

MAGNITUDE: 

Failure to initiate and complete a.11 investigation of a release from an 
underground storage tank (UST), in violation of OAR 340-122-0217(1)(c) 
and OAR 340-122-0240(1). 

This is a Class I violation pursuant to OAR 340-012-0074(1)(b). 

The magnitude of the violation is moderate pursuant to OAJZ 340-012-0130 
(1), as there is no selected magnitude specified in OAR 340-012-0135 for 
this violation, and the information reasonably available to the Department 
does not indicate a minor or major magnitude. 

CNIL PENALTY FORMULA: The formula for determining the amount of penalty of each violation 
is: BP + [(0.1 x BP) x (P + H + 0 + M +C)] + EB 

"BP" is the base penalty, which is $4,000 for a Class I, moderate magnitude violation in the matrix listed 
in OAR 340-012-0140(2)(b)(A)(ii) and applicable pursuant to OAR 340-012-0140(2)(a)(M). 
Respondent violated an UST cleanup rule. 

"P" is whether Respondent has any prior significant actions, as defmed in OAR 340-012-0030(17), in 
the same media as the violation at issue that occurred at a facility owned or operated by the same 
Respondent, and receives a value ofO according to OAR340-012-0145(2)(a)(A), because 
Respondent does not have any prior significant actions. 

"H" is Respondent's history of correcting prior significant action( s) and receives a value of 0 according 
to OAR 340-012-0145(3)(a)(C), because Respondent does not have any prior significant actions. 

"0" is whether the violation was repeated or ongoing and receives a value of 4 according to OAR 340-
012-0145(4)(a)(D), because the violation has been ongoing for more than 28 days. Respondent has 
not conducted quarterly groundwater monitoring since 2009. 

"M" is the mental state of the Respondent and receives a value of 6 according to OAR 340-012-
0145(5)(a)(C), because Respondent's conduct was reckless. In numerous letters, DEQ has 
requested that Respondent initiate groundwater monitoring and complete a site investigation by a 
date certain. Additionally, the letters stated that failure to do so would be a violation and could 
subject Respondent to the assessment of civil penalties. Respondent previously conducted 
groundwater monitoring in 2 009. Respondent knew that groundwater monitoring was required and 
that failure to do so was a violation yet consciously disregarded a substantial and unjustifiable risk 
that a violation would occur when it failed to hire a consultant to conduct the monitoring. 

"C" is Respondent's efforts to correct the violation and receives a value of2 as Respondent has not 
addressed the violation as described in OAR 340-012-0145(6)(a)(A) through OAR 340-012-
0145(6)(a)(C) and the facts do not support a finding under OAR 340-012-0145(6)(a)(D). 
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"EB" is the approximate economic benefit that an entity gained by not complying with the law. It is 
designed to "level the playing field" by taking away any economic advantage the entity gained and 
to deter potential violators from deciding it is cheaper to violate and pay the penalty than to pay the 
costs of compliance. In this case, "EB" receives a value of$16,765 as calculated using the BEN 
computer model, pursuant to OAR 340-012-0150. Since 2009, Respondent has avoided the cost of 
collecting and analyzing quarterly groundwater samples in the amount of $2,468 per groundwater 
monitoring event and the cost of collecting a sufficient number of soil samples in the amount of 
$7,500. 

PENALTY CALCULATION: 
Penalty= BP + [(0.1 x BP) x (P + H + 0 + M +C)] + EB 
= $4,000 + [(0.1 X $4,000) X (0 + 0 + 4 + 6 + 2)] + $16,765 
= $4,000 + ($400 X 12) + $16,765 
= $4,000 + $4,800 + $16,765 
= $25,565 

Pursuant to OAR 340-012-0150(5), DEQ elects to treat the violation as extending over at least as many 
days as necessary to recover the economic benefit of the violation. The violation has been on-going since 
2009. 
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EXIDBIT 2 

FINDINGS AND DETERMINATION OF RESPONDENT'S CNIL PENALTY 
PURSUANT TO OREGON ADMIN1STRATNE RULE (OAR) 340-012-0045 

VIOLATION 2: 

CLASSIFICATION: 

MAGNITUDE: 

Failure to obtain the appropriate general permit registration before operating 
an UST in temporary closure, in violation of OAR 340-150-0167(1). 

This is a Class II violation pursuant to OAR 340-012-0067(2)(±). 

The magnitude of the violation is moderate pursuant to OAR 340-012-0130 
(1), as there is no selected magnitude specified in OAR 340-012-0135 for 
this violation, and the information reasonably available to the Department 
does not indicate a minor or major magnitude. 

CNIL PENALTY FORMULA: The formula for determining the amount of penalty of each violation 
is: BP + [(0.1 x BP) x (P + H + 0 + M +C)] + EB 

"BP" is the base penalty, which is $250 for a Class II, moderate magnitude violation in the matrix listed 
in OAR 340-012-0140(5)(b)(B)(ii) and applicable pursuant to OAR 340-012-0140(5)(a)(E). 
Respondent is the owner of one UST facility. 

"P" is whether Respondent has any prior significant actions, as defmed in OAR 340-012-0030(17), in 
the same media as the violation at issue that occurred at a facility owned or operated by the same 
Respondent, and receives a value of 0 according to OAR 340-012-0 145(2)( a)(A), because 
Respondent does not have any prior significant actions. 

"H" is Respondent's history of correcting prior significant action( s) and receives a value of 0 according 
to OAR 340-012-0 145(3 )( a)(C), because Respondent does not have any prior significant actions. 

"0" is whether the violation was repeated or ongoing and receives a value of 4 according to OAR 340-
012-0145(4)(a)(D), because the violation has been ongoing for more than 28 days. Respondent 
failed to apply for the appropriate permit registration since the prior certificate expired in March 
2010. The violation has been on-going since that date. 

"M" is the mental state of the Respondent and receives a value of 6 according to OAR 340-012-
0145(5)(a)(C), because Respondent was reckless. Reckless means the respondent consciously 
disregarded a substantial and unjustifiable risk the result would occur. Since 2010, DEQ has 
informed Respondent of the need to obtain a permit for the UST. In July 2011, DEQ issued to 
Respondent a field citation which informed Respondent that continuing to operate the UST without 
a permit was a violation. When Respondent continued to fail to apply for a permit and pay the 
permit fees after issuance of the field citation, it disregarded a substantial and unjustifiable risk 
that it would violate the law. 

"C" is Respondent's efforts to correct the violation and receives a value of2 according to OAR 340-
012-0145(6)(E) since Respondent has not addressed the violation and the facts do not support any 
other fmding. 
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"EB" is the approximate economic benefit that an entity gained by not complying with the law. It is 
designed to "level the playing field" by taking away any economic advantage the entity gained and 
to deter potential violators from deciding it is cheaper to violate and pay the penalty than to pay the 
costs of compliance. In this case, "EB" receives a value of $557 as calculated using the BEN 
computer model, pursuant to OAR 340-012-0150. Since March 2010 when the prior certificate 
expired, Respondent has avoided paying the annual permit fee in the amount of $540 per year. 

PENALTY CALCULATION: 
Penalty= BP + [(0.1 x BP) x (P + H + 0 + M +C)] + EB 
= $250 + [(0.1 X $250) X (0 + 0 + 4 + 6 + 2)] + $557 
= $250 + ($25 X 12) + $557 
= $250 + $300 + $557 
= $1,107 
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EXHIBIT3 

FINDINGS AND DETERMINATION OF RESPONDENT'S CIVIL PENALTY 
PURSUANT TO OREGON ADMINISTRATIVE RULE (OAR) 340-012-0045 

VIOLATION 3: 

CLASSIFICATION: 

MAGNITUDE: 

Failure to maintain a current, valid fmancial responsibility mechanism, in 
violation of OAR 340-150-0135(3). 

This is a Class I violation pursuant to OAR 340-012-0067(1 )(b). 

The magnitude of the violation is moderate pursuant to OAR 340-012-0130 
(1), as there is no selected magnitude specified in OAR 340-012-0135 for 
this violation, and the information reasonably available to the Department 
does not indicate a minor or major magnitude. 

CIVIL PENALTY FORMULA: The formula for determining the amount of penalty of each violation 
is: BP + [(0.1 x BP) x (P + H + 0 + M +C)] + EB 

"BP" is the base penalty, which is $500 for a Class I, moderate magnitude violation in the matrix listed in 
OAR 340-012-0140(5)(b )(A)(ii) and applicable pursuant to OAR 340-012-0140(5)(a)(E). 
Respondent is the owner of one UST facility. 

"P" is whether Respondent has any prior significant actions, as defined in OAR 340-012-0030(17), in 
the same media as the violation at issue that occurred at a facility owned or operated by the same 
Respondent, and receives a value ofO according to OAR 340-012-0145(2)(a)(A), because 
Respondent does not have any prior significant actions. 

"H" is Respondent's history of correcting prior significant action( s) and receives a value of 0 according 
to OAR 340-012-0145(3)(a)(C), because Respondent does not have any prior significant actions. 

"0" is whether the violation was repeated or ongoing and receives a value of 4 according to OAR 340-
012-0145(4)(a)(D), because the violation has been ongoing for more than 28 days. Respondent has 
failed to maintain a fmancial responsibility mechanism since the prior mechanism expired in 
December 20D9. 

"M" is the mental state of the Respondent and receives a value of 6 according to OAR 340-012-
0145(5)(a)(C), because Respondent was reckless. Reckless means the respondent consciously 
disregarded a substantial and unjustifiable risk the result would occur. In July 2011, DEQ issued to 
Respondent a field citation which informed Respondent that he needed to obtain a fmancial 
responsibility mechanism for the UST. When Respondent continued to fail to obtain a 
mechanism after issuance of the field citation, it disregarded a substantial and unjustifiable risk 
that it would violate the law. 

"C" is Respondent's efforts to correct the violation and receives a value of2 according to OAR 340-
012-0145(6)(E) since Respondent has not addressed the violation and the facts do not support any 
other fmding. 

Exhibit No.3 
-Page 1 -

CASE NAME : M&G Collections, LLC 
CASE NO. LQ/LUST-NWR-11-104 

Attachment E 
April 15-16, 2015, EQC meeting 
Page 18 of 48

Item E 000184



"EB" is the approximate economic benefit that an entity gained by not complying with the law. It is 
designed to "level the playing field" by taking away any economic advantage the entity gained and 
to deter potential violators from deciding it is cheaper to violate and pay the penalty than to pay the 
costs of compliance. In this case, "EB" receives a value of $593 as calculated using the BEN 
computer model, pursuant to OAR 340-012-0150. Since December 2010, Respondent has avoided 
paying, on an annual basis, $500 for a fmancial responsibility mechanism. 

PENALTY CALCULATION: 
Penalty= BP + [(0.1 x BP) x (P + H + 0 +.M +C)]+ EB 
= $500 + [(0.1 X $500) X (0 + 0 + 4 + 6 + 2)] + $593 
= $500 + ($50 X 12) + $593 
= $500 + $600 + $593 
= $1,693 
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EXHIBIT 4 

FINDINGS AND DETERNflNATION OF RESPONDENT'S CIVil_, PENALTY 
PURSUANT TO OREGON ADMINISTRATIVE RULE (OAR) 340-012-0045 

VIOLATION 4: 

CLASSIFICATION: 

MAGNITUDE: 

Failure to submit a modification application, in violation of OAR 340-150-
0052. 

This is a Class II violation pursuant to OAR 340-012-0067(2)(c). 

The magnitude of the violation is moderate pursuant to OAR 340-012-0130 
(1), as there is no selected magnitude specified in OAR 340-012-0135 for 
tbis violation, and the information reasonably available to the Department 
does not indicate a minor or major magnitude. 

CIVIT_, PENALTY FORMULA: The formula for determining the amount of penalty of each violation 
is: BP + [(0.1 x BP) x (P + H + 0 + M +C)] + EB 

"BP" is the base penalty, wbich is $250 for a Class II, moderate magnitude violation in the matrix listed 
in OAR 340-012-0140(5)(b)(B)(ii) and applicable pursuant to OAR 340-012-0140(5)(a)(E). 
Respondent is the owner of one UST facility. 

"P" is whether Respondent has any prior significant actions, as defmed in OAR 340-012-0030(17), in 
the same media as the violation at issue that occurred at a facility owned or operated by the same 
Respondent, and receives a value ofO according to OAR 340-012-0145(2)(a)(A), because 
Respondent does not have any prior significant actions. 

"H" is Respondent's bistory of correcting prior significant action( s) and receives a value 0f 0 according 
to OAR 340-012-0145(3)(a)(C), because Respondent does not have any prior significant actions. 

"0" is whether the violation was repeated or ongoing and receives a value of 4 according to OAR 340-
012-0145(4)(a)(D), because the violation has been ongoing for more than 28 days. Respondent has 
failed to submit a modification application since after it became the owner in May 2009. 

"M" is the mental state of the Respondent and receives a value of 6 according to OAR 340-012-
0145(5)(a)(C), because Respondent was reckless. Reckless means the respondent consciously 
disregarded a substantial and unjustifiable risk the result would occur. In July 2011, DEQ issued to 
Respondent a field citation wbich informed Respondent that it needed to submit a modification 
application for the USTs. When Respondent continued to fail to submit that application after 
issuance of the field citation, it disregarded a substantial and unjustifiable risk that it would 
violate the law. 

"C" is Respondent's efforts to correct the violation and receives a value of2 according to OAR 340-
012-0145(6)(E) since Respondent has not addressed the violation and the facts do not support any 
other fmding. 
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"EB" is the approximate economic benefit that an entity gained by not complying with the law. It is 
designed to "level the playing field" by taking away any economic advantage the entity gained and 
to deter potential violators from deciding it is cheaper to violate and pay the penalty than to pay the 
costs of compliance. In this case, "EB" receives a value of $46 as calculated using the BEN 
computer model, pursuant to OAR 340-012-0150. Since May 2009, Respondent has avoided 
paying $75 for a modification application fee. 

PENALTY CALCULATION: 
Penalty= BP + [(0.1 x BP) x (P + H + 0 + M +C)] + EB 
= $250 + [(0.1 X $250) X (0 + 0 + 4 + 6 + 2)] + $46 
= $250 + ($25 X 12) + $46 
= $250 + $300 + $46 
= $596 
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John A. Kitzhaber, MD, Governor 

December 28, 2011 

M&G Collections LLC 
S. Ward Greene, Registered Agent 
1515 SW 5th A venue, Suite 600 
Portland OR 97201 

( 
Depart.L...cnt of Environmental Quality 

Headquarters 
811 SW Sixth Avenue 

Portland, OR 97204-1390 
(503) 229-5696 

FAX (503) 229-6124 
TTY: 711 

Re: Notice of Civil Penalty Assessment and Order to Comply 
No. LQ/LUST-NWR-11-104 

You were served a Notice of Civil Penalty Assessment and Order to Comply (Order) on October 
25, 2011. Since you did not request a contested case hearing within the time allowed, the Order 
remains in effect. The Order requires you to pay the $28,961 civil penalty. Because you failed 
to appeal the Order to the Oregon Court of Appeals within 60 days, the civil penalty is now due 
and payable. If the civil penalty remains unpaid for more than 10 days from the date of this 
letter, we will file the Order with the appropriate counties, thereby placing a lien on any property 
you own within Oregon. We will also refer the Order to the Department of Revenue or a private 
collection agency for collection, pursuant to ORS 293 .231 . Statutory interest on judgments is 
nine percent per annum. 

Please promptly send a check or money order in the amount of $28,961 and made payable to 
"Oregon State Treasurer" to: DEQ - Business Office, 811 SW 6th Avenue, Portland, 
Oregon 97204. 

Please note that the Order requires you to complete an investigation regarding the full nature, 
magnitude and extent of soil and groundwater contamination at the property. The Order also 
requires you to submit a complete application for temporary closure general permit, the permit 
fee and evidence of a current, valid financial responsibility mechanism or a 30-day notice of 
permanent closure with the permit fee and begin decommissioning the UST system. The 
Depaitment may take further legal action to enforce those requirements, including but not limited 
to additional civil penalties. 

If you have any questions about paying your civil penalty, please call Deborah Nesbit at 
503.229.5340. If you have any questions regarding the compliance requirements, please contact 
Jeff Schatz at 503.229.5024. 

Sincerely, 

Leah E. Koss, ·Manager 
Office of Compliance and Enforcement 

cc: Business Office, HQ, DEQ 
Jeff Schatz, NWR, DEQ 
Greg Toran, NWR, DEQ EXHIBIT 

I &Nbl~ 
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John A. Kitzhaber, MD, Governor 

November 17,2011 

M&G Collections, LLC 
S. Ward Green, Registered Agent 
1515 SW 5th Avenue, Suite 600 
Portland OR 97201 

Re: Notice of Civil Penalty Assessment and Order 
No. LQ/LUST-NWR-11-104 . 

( 

DeparL ~ent of Environmental Quality 
Headquarters 

811 SW Sixth Avenue 
Portland, OR 97204-1390. 

(503) 229-5696 
FAX (503) 229-6124 

TTY: 711 

oil Octooer 27;2011,-youreceivedaNoticeoTCivil PenaltY Assessment and Order. Since 
you did not request a contested case hearing within the time allowed, the Order remains in 
effect. The Order requires you to pay the $28,961 civil penalty and to within thirty days 
from the date of service of the Notice and Order to submit to DEQ: 

a. a complete application for temporary closure general permit, the permit fee and 
evidence of a current, valid financial responsibility mechanism or a 30-day notice of 
permanent closure with the permit fee and begin decommissioning the UST as set forth in 
OAR340-150-:0168; and 

b. a complete modification application and a $75 general permit modification fee; 
and c. the information required by OAR 340-122-0240(3) for any field work completed 
at the property prior to the issuance of this Notice and Order; and 

Additionally, the Notice and Order required you: to within sixty days from the date 
of service of the Notice and Order to complete an investigation regarding the full nature, 
magnitude and extent of soil and groundwater contamination associated with the release 
of petroleum at the property including installation of monitoring wells. You must also . 
begin quarterly groundwater monitoring from any monitoring wells either currently 
installed or installed in the future. 

Please send the documentation to: Jeff Schatz, Department of Environmental 
Quality, 2020 SW 4th Avenue, Suite 400, Portland, OR 97201. If you fail to comply, 
DEQ may take further legal actions to enforce those requirements, including additional 
civil penalties. 

You may appeal the Order to the Oregon Court of Appeals as provided in ORS 183.480. 
but please note that an appeal will not-stay any ofthe compliance requirements unless 
you request a stay pursuant to ORS 183 .482(3), and a stay is granted. 

If you do not file an appeal to the Oregon Court of Appeals within 60 days of the date of 
service of the Order (December. 24, 2011) the civil penalty becomes due and payable 10 
days after the time for appeal has passed (January 3, 2012). If the civil penalty remains 
unpaid after that time, liens may be filed against any property you own. You will not be 
able to clear title of your property in a sale without paying the penalty plus interest. The 
Department will also pursue collection of the penalty through other legal means. 
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Letter to 
( 

· M&G Collections, LLC 
dated November 17, 2011 
Page2 

( 

If you do not intend to appeal, please promptly send a check or money order in the 
amount of $28,961 and made payable to "Oregon State Treasurer" to: DEQ -·Business 
Office, 811 SW 6th Avenue, Portland, Oregon 97204. 

If you have any questions about this Final Order, please call Susan Elworth, 
Environmental Law Specialist, at (503) 229-5152 .. If you have any questions regarding 
the compliance requirements, please contact Jeff Schatz at (503) 229-5024. 

Sincerely, 

Leah E. Koss, Manager 
Office of Compliance and Enforcement 

cc: Business Office, HQ, DEQ 
Jeff Schatz, NWR, DEQ 
Greg Toran, NWR, DEQ 

A -Default FO letter 
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In the Matter of: 

BEFORE THE OREGON ENVIRONMENTAL 
QUALITY COMMISSION 

-M&G COLLECTIONS, LLC. 
Case No. LQ/LUST-NWR-14~036 

) 
) 
) 
) 

AFFIDAVIT 

I, Jeffrey Schatz, being duly sworn, depose and say that the following is h·ue to the best of 
my knowledge: 

1. That I am employed by the Oregon Department of Environmental Quality as a 
Project Manager in the Leaking Underground Storage Tank and Cleanup program. 

2. That in the course of that employment, I have been assigned as the project 
manager to oversee the investigation and cleanup of a confirmed release of petroleum at a site 
located at 1021 E. Baseline Road in Cornelius, Oregon. 

4. That based on my review of the Depmiment's file, I know that the above named 
pmiy submitted to the Department, in March 2013, a report summm·izing a groundwater sampling 
event which occurred in December 2012. 

5. That based on my review ofthe Department's file, I know that the Department has 
not received, since March 2013, any other reports regarding the release from the above named 
pmiy. 

6. That based on my review of the Depmiment' s file, I know that the Department has . 
not received the results of qumterly groundwater monitoring from the above named party. 

Date: 1'-JL{-/~ 

Depmtment of Environmental Quality 

Swam and subscribed before me this.2L/r4.ay of September 2014. 

SEAL 

OFFICIAL SEAL 
BRENTJ FUNK 

NOTARY PUBLIC· OREGON 
COMMISSION NO. 4713233 

MY COMMISSION EXPIRES MAY 14,2017 

-5XHIBIT 

lhl~ 
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ELWORTH Susan 

From: SCHATZ Jeff 
Sent: 
To: 

Monday, December 10, 2012 9:04AM 
'S Ward Greene' 

Cc: 
Subject: 

PARRETT Kevin; ELWORTH Susan 
RE: Cornelius Property 

Hello Ward-

I apologize for the delay in getting back to you. I was out of the office on Friday December 7 as part of my normal work 
schedule. 

The proposal prepared by AMEC is consistent with accepted industry practices and standards. This work would 
represent the first step to getting back into compliance with Leaking UST regulations- a ({snapshot" of current site 
conditions. 

As indicated in the Order and in previous conversations, the completion of regular groundwater monitoring and 
delineation of the full magnitude and extent of contamination would be required to satisfy the Order. 

Best regards, 

Jeffrey K. Schatz, R.G. 
Project Manager 
Northwest Region Cleanup and Tanks 
Oregon Department of Environmental Quality 
2020 SW 4th Avenue, Suite 400 
Portland, OR 97201 
503-229-5024 

From: SWard Greene [mailto:Ward.Greene@qreenemarkley.com] 
Sent: Thursday, December 06, 2012 2:36 PM 
To:SCHATZJeff 
Cc: Skip Rotticci 
Subject: Cornelius Property 

Dear Jeff: 

Thank you for taking the time to chat with me on the telephone this morning. 

Attached is a copy of the proposal we received from AMEC. Please confirm that the type of testing 
which AMEC is proposing to do is consistent with that which DEQ will need. 

Again, I sincerely appreciate your help. 

Best Regards, 

Ward 

1 
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S. Ward Greene 
GREENE & MARKLEY, P.C. 
1515 SW Fifth Avenue, Suite 600 
Portland, OR 97201 
Telephone: (503) 295-2668 
Fax: (503) 224-8434 

www.greenemarkley. com 

The information contained in this email message is privileged and confidential. It is intended only for the use of the 
intended recipient. If you received this communication in error, please reply to the sender indicating that fact and delete 
the copy you received. In addition, you are hereby notified that any dissemination, distribution or copying of this 
communication is strictly prohibited. Thank you. 

2 
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In the Matter of: 

BEFORE THE OREGON ENVIRONMENTAL 
QUALITY COMMISSION 

M&G COLLECTIONS, LLC 
Case No. LQ/LUST-NWR-14-036 

) 
) 
) 
) 

AFFIDAVIT 

I, Greg Toran, being duly swam, depose and say that the following is true to the best of 

my lmowledge: 
1. That I am employed by the Oregon Department of Environmental Qualjty as a 

Natural Resource Specialist in the Underground Storage Tank program. 
2. That in the course of that employment I regularly review the database which 

contains information on the compliance status and permit information regarding underground 
storage tank facilities. 

3. That based on my review of the Department's database, I know that the 
Department has never received a completed modification application from the above named party 
for an underground storage tank facility located at 102 East Baseline Street in Comelius, 
Oregon. 

5. That based on my review of the Department's database, I lmow that the 
Department has never received a cmrent, valid financial responsibility mechanism regarding the 
same facility from the above named party. 

6. That based on my review of the Department's database, I lmow that the 
Department has not received a completed application for temporary closure or a thirty day notice 
of temporary closure from the above named party regarding the same facility. 

Date:.~/~L\ /t~ · .~ 
t Greg Toran 

Department of Environmental Quality 

Sworn and subscribed before me this,;Ls&J;day of Septemb}~ 

SEAL 

OFFICIAL SEAL 
BRENJJ FUNK 

NOTARY PUBLIC- OREGON 
COMMISSION NO. 478233 

MY COMMISSION EXf.'JRI;~ MAY 14,2017 
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reg on 
John.!\ . Kitzhaber, MD, Covern(>r 

Apri18,2014 

CERTIFIED MAIL No. 7013 1710 0000 1115 5652 

M&G Collections, LLC 
c/o S. Ward Greene, Registered Agent 
1515 S.W. 5th Avenue, Suite 600 
Portland OR 97201 

Re: Notice of Civil Penalty Assessment and Order 
Case No. LQ/UST-NWR-14-036 
UST Facility #5112 

Department of Environmental Quality 
Headquarters 

811 SW Sixth Avenue 
Portland, OH 97204-1390 

(503) 229-5696 
FAX (503) 229-6124 

TTY: 71J 

This letter is to inform you that DEQ has issued you a civil penalty of $4,890 for failing to comply 
vvith a DEQ final order. The order became final on November 11,2011, the date it was served on 
you, because you did not appeal the Order. The order is regarding the tmderground storage tank 
(UST) system located at 1021 East Baseline Street in Cornelius, Oregon. You are the owner ofthe 
property and the UST system. 

ln August 2009, samples were collected from four monitoring wells currently installed on the 
property. One of these samples showed that the concentration of gasoline constituents had 
significantly increased as compared to a prior sample collected in October 2008. Although you 
collected several grmmdwater samples since issuance ofthe Order, you have not completed an 
investigation or quarterly groundwater monitoring, as required by the Order. 

Until an UST is properly decommissioned, as the property ovvner, you are responsible for ensuring 
that the UST is operated and maintained in compliance with DEQ' s regulations. The Order also 
required you to submit an application for a temporary closure certi±'icate, the permit fee and proof of 
a financial responsibility mechanism. As of this date, DEQ has not received this documentation. 
UST owners and permittees must demonstrate that they have the financial resources to pay the costs 
of cleaning up releases of petroleum and for compensating third parties for damages caused by a 
release. Payment of the permit fee ensures that DEQ has the necessary resources to fund its 
program, which includes inspections of facilities to ensure compliance. 

If you ¥~ish to appeal this matter, you have 20 calendar days from receipt of this letter to request a 
contested case hearing. This hearing request must be in writing. Send your hearing request to DEQ 
Office of Compliance and Enforcement - Appeals: 

· Via mail- 811 S.W. 6th Ave., Portland, OR 97204 
Via fax- 503-229-5100 

Once DEQ receives your request, we ;,vill arrange to meet with you to discuss this matter. IfDEQ 
does not receive a written hearing request from you within 20 days, the penalty;,vill become due. 
Alternatively, you can pay the penalty by sending a check or money order to the above address. 

EXHIBIT 

I &t\,~~ 
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M&G Collections, LLC 
Case No. LQIUST-NV/R-14-036 
Page2 

The attached Notice further details DEQ's reasons for issuing the penalty and provides further 
instructions for appealing the penalty. Please review it and refer to it when discussing this case with 
DEQ. 

DEQ may allow you to resolve part of your penalty through the completion of a Supplemental 
Environmental Project (SEP). SEPs are environmental improvement projects that you sponsor in 
lieu of paying your penalty. Enclosed is more detail on how to pursue a SEP. 

DEQ's rules are available on the internet at http:/1-\vvvw.deg.state.or.us/regulations/rules.htm or by 
calling the number below to request a paper copy. 

If you have any questions, please contact DEQ Environmental Law Specialist Susan Elworth at 
(503) 229-5152. You may call toll-free within Oregon at 1-800-452-4011, extension 5152. 

Sincerely, 

Leah K. F eldon, Manager 
Office of Compliance and Enforcement 

Enclosures 

cc: Greg Toran, NWR, DEQ 
Jeff Schatz, NWR, DEQ 
Washington Colmty District Attorney 
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1 

2 

BEFORE THE ENVIRONMENTAL QUALITY COMMISSION 

OFTHESTATEOFOREGON 

3 IN THE MATTER OF: ) 
) 
) 

NOTICE OF CIVIL PENALTY 
ASSESSMENT AND ORDER 
NO. LQ/UST-NWR-14-036 

M&G COLLECTIONS LLC, 
4 I Respondent. 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

I. AUTHORITY 

This Notice of Civil Penalty Assessment and Order is issued pursuant to Oregon Revised 

Statutes (ORS) 468.100 and 468.126 through 468.140, ORS 466.706 through 466.835, ORS 

466.994, ORS Chapter 183 and Oregon Administrative Rules (OAR) Chapter 340, Divisions 011, 

012, 122 and 150. 

II. FINDINGS OFF ACT 

1. On or about May 18, 2009, Respondent became the owner of a property located at 

1021 East Baseline Street in Cornelius, Oregon (the Property). 

2. On or about November 17, 2011, Respondent received aN otice of Civil Penalty 
., 

Assessment and Order to Comply (2011 Notice) which required Respondent to: 

a. Submit, to DEQ, a complete application for temporary closure general permit, the 

permit fee and evidence of a current, valid financial responsibility mechanism, or a 

30-day notice of permanent closure with the permit fee and begin decommissioning the 

UST on the Property as set forth in OAR 340-150-0168; 

b. Submit, to DEQ, a complete modification application and a $75 general permit 

modification fee; 

c. Submit, to DEQ, the information required by OAR 340-122-0240(3) for any field 

work completed at the Property prior to the issuance of the 2011 Notice; 

d. Complete an investigation regarding the full nature, magnitude and extent of soil 

and groundwater contamination associated with the release of petroleum at the 

Property and submit a report, to DEQ, summarizing all steps taken to complete the 

investigation and all sampling results; and 
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1 e. Begin quarterly groundwater monitoring from any monitoring wells and submit 

2 groundwater monitoring reports to DEQ. 

3 

4 

5. Respondent failed to respond to the Notice and it is now a final order. 

6. As of the date ofthis Notice, Respondent has failed to send the documentation 

5 required under the 2011 Notice to DEQ by the deadlines set forth in the 2011 Notice. 

6 III. CONCLUSIONS 

7 By failing to complete the actions and submit the documentation required under the 2011 

8 Notice, Respondent violated a final order ofDEQ. These are Class I violations, according to 

9 OAR 340-012-0053(1)(a). DEQ hereby assesses a $4,890 civil penalty for these violations. 

10 IV. ORDER TOPAYCIVILPENALTY 

11 Based upon the foregoing FINDINGS OFF ACTS AND CONCLUSIONS, Respondent is 

12 hereby ORDERED TO pay a total civil penalty of$4,890. The determination ofthe civil penalty is 

13 attached as Exhibit No. 1 and is incorporated as part of this Notice. 

14 If you do not file a request for hearing as set forth in Section V below, your check or money 

15 order must be made payable to "State Treasurer, State of Oregon" and sent to the DEQ, 

16 Business Office, 811 S.W. Sixth Avenue, Portland, Oregon 97204. Once you pay the penalty, 

17 the Findings of Fact, Conclusions and Order become fmal. 

18 V. NOTICE OF RIGHT TO REQUEST A CONTESTED CASE HEARING 

19 You have a right to a contested case hearing on this Notice, if you request one in writing. 

20 DEQ must receive the request for hearing within 20 calendar days from the date you receive 

21 this Notice. The request should include any affirmative defenses and either admit or deny each 

22 allegation of fact in this Notice. (See OAR 340-011-0530.) You must mail the request for 

23 hearing to: DEQ, Office of Compliance and Enforcement- Appeals, 811 SW Sixth Avenue, 

24 Portland, Oregon 97204, or fax to (503) 229-5100. An administrative law judge employed by 

25 the Office of Administrative Hearings will conduct the hearing, according to ORS Chapter 183, 

26 OAR Chapter 340, Division 011 and OAR 137-003-0501 to 0700. You have a right to be 

27 
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1 represented by an attomey at the hearing, or you may represent yourself unless you are a 

2 corporation, agency or association. 

3 If you fail to file a request for hearing in writing within 20 calendar days of receipt of the 

4 Notice, the Notice will become a final order by default without further action by DEQ, as per 

5 OAR 340-011-0535(5). If you do request a hearing but later withdraw yom request, fai1 to 

6 attend the hearing, or notifY DEQ that you will not be attending the hearing, DEQ will iss·ue a 

7 final order by default pmsuant to OAR 137-003-0535(3). DEQ designates the relevant portions 

8 of its files, including information submitted by you, as the record for purposes of proving a prima 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

facie case. 

Leah E. Koss, Manager 
Office of Compliance and Enforcement 
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EXHIBITNO. 1 

FINDINGS AND DETERMINATION OF RESPONDENT'S CIVIL PENALTY 
PURSUANT TO OREGON ADMIN1STRATIVE RULE (OAR) 340-012-0045 

VIOLATION 1: 

CLASSIFICATION: 

MAGNITUDE: 

Failing to comply with a final order ofDEQ. 

This is a Class I violation pursuant to OAR 340-012-0053(1)(a). 

The magnitude of the violation is moderate, pursuant to OAR 340-
012-0130(1), as there is no selected magnitude specified in OAR 
340-012-0135 for this violation, and the information reasonably 
available to the Department does not indicate a minor or major 
magnitude. 

CIVIL PENALTY FORMULA: The formula for determining the amount of penalty of each 
violation is: BP + [(0.1 x BP) x (P + H + 0 + M +C)] + EB 

"BP" is the base penalty, which is $500 for a Class I, moderate magnitude violation in the matrix 
listed in OAR 340-012-0140(5)(b)(A)(ii) and applicable pursuant to OAR 340-012-
0140(5)(a)(E) because Respondent is the owner of one UST facility. 

"P" is whether Respondent has any prior significant actions, as defined in OAR 340-012-
0030(19), in the same media as the violation at issue that occurred at a facility owned or 
operated by the same Respondent, and receives a value of 4 according to OAR 340-012-
0145(2)(a)(C) and (D), because on November 17, 2011, the Department issued, 
Respondent a formal enforcement action in case no. LQ/LUST -NWR-11-1 04 which cited 
two Class I violations· and three Class II violations. 

"H" is Respondent's history of correcting p1ior significant actions and receives a value of 0 
according to OAR 340-012-0145(3)(c), because there is insufficient information on which 
to base a finding under paragraphs (3 )(a) or (b). 

"0" is whether the violation was repeated or ongoing and receives a value of 4 4 according to 
OAR 340-012-0145(4)(d), because there were more than 28 occurrences of the violation. 
The violation has been ongoing since 2011, when the order required Respondent to submit 
documentation showing compliance. 

"M" is the mental state ofthe Respondent and receives a value of 8 according to OAR 340-012-
0145(5)(d), because Respondent acted or failed to act intentionally with actual knowledge 
of the requirement. Respondent received the 2011 Notice and therefore knew that it needed 
to correct the violation and submit documentation to DEQ but failed to do so. In a letter to 
DEQ in October 2012, Respondent admitted that it knew it needed to comply with DEQ 
requirements but did not have the money to do so. 

Exhibit no. 1 
Case No. LQ!UST-NWR-14-036 

-Page 1 -
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"C" 2 according to OAR 340-012-0145(6)(g), because Respondent did not address the violation 
as described in paragraphs (6)(a) through (6)(e) and the facts do not support a fmding under 
paragraph (6)(f). As of the date of the Notice, Respondent has not corrected the violation. 

"EB" is the approximate economic benefit that an entity gained by not complying with the law. It 
is designed to "level the playing field" by taking away any economic advantage the entity 
gained and to deter potential violators from deciding it is cheaper to violate and pay the 
penalty than to pay the costs of compliance. In this case, "EB" receives a value of $3,490 as 
calculated using the BEN computer model, pursuant to OAR 340-012-0150. Respondent 
continues to avoid spending the following costs: $75 for a modification application fee; 
$540 per year for the annual permit fee; $500 per year for a financial responsibility 
mechanism; $2,468 per groundwater monitoring event, and $7,500 for collecting a 
sufficient number of soil samples. 

PENALTY CALCULATION:_Penalty = BP + [(0.1 x BP) x (P + H + 0 + M +C)]+ EB 
= $500 + [(0.1 X $500) X (4 + 0 + 4 + 8 + 2)] + $3,490 
= $500 +($50 X 18) + $3,490 
= $500 + $900 + $3,490 
= $4,890 

Exhibit no. l 
Case No. LQ/UST-NWR-14-036 

-Page 2-
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DATE 

FROM 

SENDER 

RE 

OUR FILE N( '· 

NAME 

FAX NO. 

TIME SENT 

• • • • GREENE& MARKLEY, P.C. 
ATTORNEYS 

1515 SW FIFTH AVE. STE. 600 
PORTLAND, OREGON 97201-5492 

TELEPHONE: (503) 295-2668 
FACSIMILE: (503)J24-843_4 

FACSIMILE COVER LETTER 

May 12,2014 

S. Ward Greene 
ljp 

M&G Collections, LLC 
Notice of Civil Penalty and Assessment and Order 
Case No. LQ/UST-NWR-14-036 
UST Facility #5112 

:6604 

PLEASE DELIVER THE FOLLOWING PAGE(S) TO: 

Leah K. F eldon, Manager 

(503)229-6124 

L(~~ 
We are transmitting a total of }3 pages, 

INCLUDING TIDS COVER LETTER. 

IF YOU DO NOT RECENE ALL PAGES, PLEASE PHONE US AT 
(503) 295-2668 OR RETURN A NOTE ON FAX NO. (503) 224-8434. 

MESSAGE: p j ease see attached. 

@ 0011013 

The information t ontained in the fax message is privileged and confidential. It is intended only for the use of the 
recipient named < bove (or the employee or agent responsible to deliver it to the intended recipient). If you receive 
this in error, ym. rre hereby notified that any dissemination, distribution or copying of this commllliication is strictly 
prohibited. If you have received this message in error, please notify the sender by telephone inunediately, and return 
the original roes:>; .ge to us at the above address via U.S. Postal Service. We will, of course, be happy to reimburse 
your postage cos1 ;. Thank you. . 

ORIGINALS: [ /] Will follow via Regular Mail 
[ ] Will follow via ______ _ 
[ ] Will NOT follow 

EXHIBIT 
j 

I £Pnbi~l5 
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GREENE '62 MARKLEY, P.C. 

ATTORNEYS 

1515 SW FD!'TH AVENUE, SUITE 6llll 
PORTLAND, OREGON 97201-5492 

TELEPHONE: (503) 295-2668 
FACSIMILE: (5tl3) 224-8434 

E-'\1Ail...: email@greeneiiiiirkley.com 

Ward.greene@greenemarkley.com 

May 12,2014 

Via Facsimu.~ and First-Class Mail 
Leah K. Feldm, Manager 
Office of Cor 1pliance and Enforcement 
Department c fEnvironmental Quality 
811 SW Sixtb Avenue 
Portland, OR 97204 

Re: M&G Collections, LLC 

Dear Leah: 

Notice of Civil Penalty and Assessment and Order 
Case No. LQ/UST-NWR-14-036 
UST Facility #5112 

I~ 0021013 

As ym know from our previous communications, M&G Collections, LLC ("M&G") has 
no money witl1 which to pay for remediation or quarterly sampling. Its sole asset is the idled 
service station that has been the subject of D EQ 's attention. 

This p: operty generates no income. M&G's sole business activity, after foreclosing 
Dwight Estby, has been to procure a buyer who would purchase and provide assurances that t1.e 
property is cle m. M&G has repeatedly kept DEQ apprised of this fact and has represented to 
prospective bt yers of the need to enter into a Prospective Purchaser Agreement with DEQ. 

M&G mderstands that environmental laws impose requirements on current owners of 
UST propertiEs. However, M&G has never had the financial resources to obtain a financial 
responsibility mechanism in the first instance. Whatever limited credit M&G has available must 
be used to st<.:r' ·e off property tax foreclosure. 

M&G 1as never operated the service station. The property was obtained through 
foreclosure a,g ~nst Dwight Estby, the former owner and operator. Either he or his predecessors 
are the ones v, ho caused whatever contamination may exist. M&G has suggested to DEQ that it 
pursue Mr. Estby, or his insurer, to hold him responsible for whatever problems he has caused. 
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C5/12/2014 15:22 FAX 503 224 8434 

Leah K. Fe don, Manager 
May 12,20 l4 
Page 2 

GI<EENE & MAI<KLEY,P.C. 4D 003/013 

ToE< lve whatever environmental issues may be present, M&G needs more time to sell 
the property. A sale will produce a buyer with the financial resources to remedy whatever 
contaminatic n may have occurred, and the proceeds of the sale will pay offDEQ's liens on the 
property. 

M&C I is optimistic about finding a purchaser. However, assessing additional penalties 
would only i npede the property's sale and contemporaneous remediation and would not serve 
the public in erest. A second DEQ lien would likely spook prospective buyers who would 
otherwise b.; enterprising enougl1 to take on the costs of remediation. 

Then fore, M&G wishes to explore settlement of this penalty. M&G would be prepared 
to provide D ~Q whatever assistance it would need to pursue Dwight Estby. Any recovery could 
be used to m mitor and remediate the property. Should DEQ not wish to proceed with 
settlement, J\, l&G vvill go forward with its appeal and invoke its rights to a contested case 
hearing. 

SWG/tal 

Enclosure 
\G:\WJP\LJP\L DEC 5-12-14.wpd 
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1 

2 

BEFORE THE ENVIRONMENTAL QUALITY COMMISSION 

OF THE STATE OF OREGON 

3 IN THEM/, TTER OF: ) REQUEST FOR APPEAL OF CIVIl 

4 M&G COLJ .ECTIONS LLC, 
Respondent. 

) PENALTY ASSESSMENT AND ORDER 
) THROUGH A CONTESTED CASE 
) HEARING UNDER ORS 183.745 

5 ) 

6 Res~ondent requests an appeal of the AprilS, 2014 Notice of Civil Penalty Assessment 

7 and Order tr rough a Contested Case hearing under ORS 183.745. 

8 

9 

1. 

2. 

Respondent admits the allegations of Paragraphs 1 through 5. 

Respondent admits the allegations of Paragraph 6 insofar as it alleges that 

1 0 respondent f :tiled to send the required documentation by the deadlines set forth in the 20 11 

11 Notice. Hm /ever, Respondent denies the allegation insofar as it claims that M&G did not send 

12 any docume: ttation requested by DEQ. 

13 

14 

15 3. 

FIRST AFFIRMATIVE DEFENSE 

(Financial Hardship) 

Respondent generates no income and has no assets besides the property at 1021 

16 East Baselin ~ Street in Cornelius, Oregon described in this order. At all material times, 

17 Respondent 1as lacked the financial capability to comply with the 2011 Notice. Respondent has 

18 sought finan ~ial assistance and forebearance from DEQ in documents filed on October 26, 2010, 

19 and relevant correspondence is attached to this response. 

20 SECOND AFFIRMATIVE DEFENSE 

21 (Part Performance) 

22 4. Respondent provided DEQ with a ground water sampling report on or about 

23 March 4, 20 3. Prior to the 2011 Notice, Respondent attempted to obtain the results of an 

24 investigatior of the property performed by K&S Environmental, Inc. ("K&S"), but K&S refused 

25 to release th1 report until it was fully paid. Respondent kept DEQ fully informed of the dispute 

26 with K&S, a 1d relevant correspondence with DEQ is attached to this response. 

Page 1 - Rl :QUEST FOR APPEAL OF CIVIL PENALTY ASSESSMENT AND ORDER 
Tl lROUGH A CONTESTED CASE HEARING UNDER ORS 183.745 GREENE & MARKLEY, P.C. 

1515 S.W. Fifth Avenue, Su.ite fi(H) 
Portland, OR S7201 

Telephone: (503) 295-2668 
Facsimii!O: (503) 224-843•l 
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05/12/2014 15:23 FAX 503 224 8434 GREENE & MARKLEY,P.C. @ 005/013 

THIRD AFFIRMATIVE DEFENSE 

2 (Magnitude of Violation) 

3 5. Respondent disputes DEQ's determination in Exhibit No.1 that alleges a 

4 "moderate n agnitude violation." DEQ regulations do not specify a magnitude for this alleged 

5 violation in OAR 340-012-0135. DEQ fails to set forth any facts supporting its conclusion that 

6 any alleged · :iolation rose beyond a minor magnitude. 

7 DAlED this il day ofMay, 2014. 

8 GREENE & MAEJ(LEY, P.C. 
'-...._, 

9 \ 

10 

11 

12 \G:\WIP\LJP\P DE-~ Resp.wpd 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

Page 2- RJ~QUESTFORAPPEAL OF CIVIL PENALTY ASSESSMENT AND ORDER 
Tl [ROUGH A CONTESTED CASE HEARING UNDER ORS 183.745 GREENE & MARKLEY, P. C. 

1515 S.W. Fifth Avenue, Suite 600 
Portland, OR $7201 

Telephone: (503) 295-2568 
Focsimile: (50J) 224-3434 
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Theod1l e R. Kulongoski, Governor 

May 3, 2010 

GREENE & MARKLEY,P.C. [4] 006/013 

Department of Environmental Quality 
H1:adquarters 

811 SW Sixth Avenue 
Portland, OR 97204-1390 

(SD3) 229-5696 
FAX (503) 229-6124 

TTY 1-800-735-2900 

CERTIFIED \1AJL NO.: 7005 1820 0001 7726 7241 
-RETURN RJ~ CEfl>T REQUESTED 

S. Ward Gree:o~ 
Greene & Mar dey, P.C. 
1515 SW Fifb Avenue, Suite 600 
Portlar1d., OR S 7201 

Dear Mr. Wan, 

Re: Fonner Cornelius Estby ll 
FacilityNo: 5112 
USTC No: 34-06-1375 

You have indi. :ated to this Department that the financial condition of M&G Collections LLC may 
preclude an ab lity to pay for underground storage tank site investigation and cleanup costs at 1021 
E. Baseline S11 ::et, Cornelius, Oregon. 

In order to as~{ ss your business's financial condition, the following information is requested: 

(1) Submittal of completed Statement of Financial Condition form for M&G 
Collections LLC; 

(2) Complete state and federal income tax information for the preceding three calendar 
years; 

(3) Identification of real estate owned by M&G Collections LLC, along with 
identification of all current and prospective liens against any real property owned; 
and 

(4) If you do not use the enclosed forms (which require your signature) then send a 
signed statement attesting that the information submitted accurately reflects the 
financial condition of any corporation or partnership in which you have an active or 
operating role. 

Please submjt the preceding information within Forty-five ( 45) days to Stephanie Holmes, 
Department of Environmental Quality, UST Program, 811 SW Sixth Ave., Portland, OR 97204. 
P}ease be ad vi~ ed that, if necessary, additional financial information may be requested. 
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Name: M&G Collections LLC 
May 3, 2010 
Page 2 

Financial Infc rmation Request 

GREENE & MARKLEY,P.C. @ 007/010 

Upon review )f the submitted financial infonnation, should the Department concur that M&G 
Collections L .JC is financially unable to pay for site investigation and cleanup costs, the 
Department w: 11, to the extent possible, seek to recover any state funds spent on this site. 

Also, enclose< you will find a copy of the Department's policy regarding confidentiality. The 
Department w 11 maintain confidentiality of the completed Statement ofFinancial Condition as well 
as state and fe( eral income tax information. 

If you have an 1 questions, please do not hesitate to contact Stephanie Holmes at (503) 229-6085 or 
toll-free 1-800 452-4011. 

Sincerely, 

~-Z(2~ 
Andree Polloc c, Manager 
UST Prograrr. 
Land Quality I )ivision 

cc: Stepha ue Holmes, DEQ/Headquarters 
Dawn smerio, DEQ/ Headquarters 
Jim E• .rris, DEQ/Headquarters 
JeffS·:: 1atz, DEQ!NWR-Portland 
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II 

GREENE '&! MARKLEY, P.C. 

ATTORNEYS 

1515 SW FIFTH AVENUE, SUITE 600 
PORTLAND, OREGQN 97201-5492 

TELEPHONE: (503) 295-2668 
FACSIMILE: (503) 224-8434 

E-MAU.: email@greenemarldey.com 

ward.greene@greenemarklev.com 

October 26, 2010 

Ms. Stephanie Holmes 
Department o1 Environmental Quality 
USTProgram 
811 SW Sixth Avenue 
Portland, OR ~'7204 

Re: M,5 ;G Collections, LLC 
Fm mer Cornelius Estby II 
Fa' ilityNo.: 5112 
us rc No.: 34-06-1375 

Dear Ms. Hol:c 1es: 

In respcnse to Ms. Pollock's letter dated September 29, 2010, I have enclosed the 
following doct ments: 

1. 5 tatement of Financial Condition for Individuals; and 

2. I ederal and state tax returns for the years 2007, 2008 and 2009. 

The on!: r real estate M&G Collections LLC owns is the property at 1021 E. 
Baseline Stree1, Cornelius, Oregon. Currently, Washington County and K&S 
Environmental Inc. hold liens against this property. 

I am ou1 of the office on vacation until November 15th. In the meantime, feel free 
to contact my associate, Sean Currie, ifthere is anything further you need. 

SWG/cg 
Enclosures 
G:\Clients\6604\L Holm< 3, Stephaoie at DEQ. wpd 

Very truly yours, 

G:/.~~ 
S. Ward Greene (}--

Attachment E 
April 15-16, 2015, EQC meeting 
Page 43 of 48

Item E 000209



05/12/2014 15:24 FAX 503 224 8434 

ETHYL :ME'i ERS 
S. WARD GH EENE 
M&G COLLECTIONS LLC 

GREENE & ITIARKLEY,P.C. @ 009/013 

Department of Environmental Quality 
Northwest Region Portland Office 

2020 SW 4th Avenue, Suite 400 
Portland, OR 97201 ~4987 

(503) 229-5263 
Fax: (503) 229-6945 

TTY: (503) 229-5471 
Certified Mail 

Return Receipt Requested 
7009-2250-0004-4678-0198 

RECEIVED 
December 14, 2010 DEC 1lt 2010 ' 

GREENE& MARKLE'/, ec.t 
1515 SW FIF' ~H A VENUE STE 600 
PORTLAND JR 97201-4952 

To Whom It Hay Concern: 

Re: Ability to Pay Determination 
Cornelius Estby II 
UST Cleanup File No. 34-06-1375 

This will info: m you ofthe results of the Ability-to-Pay (ATP) evaluation performed by the 
Department o ·Environmental Quality (DEQ), for investigation, cleanup, and oversight costs 
concerning th ~underground storage tank (UST) release at the former Cornelius Estby property, 
located at 1021 East Baseline Street in Cornelius, Oregon (site). The DEQ 's Budget Section has 
made its reco1 :unendation concerning this matter. 

The ATP ev;:;J llation was performed by a DEQ Financial Analyst using financial documents 
provided by y JU on November 1, 2010. The ATP evaluation seeks to determine whether 
enforcement <ctions or expenses associated with investigation, cleanup, and/or cost recovery 
would constit 1te "undue economic hardship" as defmed in Environmental Protection Agency 
(EPA) guideli 11es. The ATP process looks at factors including available cash flow, liquidity, and 
net worth in 'evaluating the financial condition of a Responsible Party. 

The EPA sta::1 :lard in ability to pay cases is "undue economic hardship", which is reached when a 
penalty woul< force an individual into bankruptcy, put a business out of business, or would solve 
one financial Jroblem by creating another. The findings of the evaluation did not support a 
finding ofun< ue economic hardship for Ms. Meyers or M&G Collections LLC. 

As a result5 D EQ requires the completion of tasks to correct violations of Underground Storage 
Tank Cleanur rules referenced in the Warning Letter (WL-NWR-LUST-10-0007) of August 19, 
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Cornelius Es1 by II 
14 December 201 0 
Page 2 of2 

GREENE & MARKLEY,P.C. 141010/013 

2010. Specif cally, DEQ directs that a quarterly schedule of compliance monitoring be initiated 
at the site (Vi Jlation I). Secondly, DEQ requires submittal of the K&S Environmental, Inc. 
(K&S) report documenting November 2009 site investigation activities performed on an adjacent 
property (Vic lation II). 

Because the I ~quest for the Ability to Pay determination was received subsequent to DEQ 's 
issuance of~~ -arning Leiter WL-NWR-LUST -10-0007 but piior to the: expiration of deadlines 
therein impo~ ed, DEQ is providing you with a revised schedule for demonstrating compliance. 
Therefore, DEQ requests, within 30 days of the date of this letter, submittal ofthe K&S report 
documenting the 2009 off-site investigation. In addition, within 45 days of the date of this letter, 
DEQ request:: initiation of a program of quarterly compliance monitoring at the site. 

Should these violations go uncorrected, this matter may be referred to the Department's Office of 
Compliance 1 nd Enforcement for formal enforcement action, including assessment of civil 
penalties and or a Department order. 

If you have a 1y questions, please contact me at (503) 229-5024 or the DEQ's Northwest Region 
office at (503) 229-5263. 

Respectfully, 

~~P/~ 
Jeff K. ichatz, R. Q_, 
Project Manager 
UST Clea..11up Section 

cc: Offic ~ of Compliance and Enforcement, DEQ Headquarters 

Gks:JKS) 
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• 11 • • 

GREENE '32 MARKLEY, P.C. 

Mr. JeffK. Scltatz, R.G. 

ATTORNEYS 

1515 SW FIFl'HAVENUE, SUITE 600 
PORTLAND, OREGON 97201-5492 

TELEl'HONE: (503) 295-2668 
FACSIMILE: (503) 224-8434 

E-MAIL: \!l:ll.JYl_@gxee~e~rldey.wlll 

wa rd.greene@greenemarkley.com 

December 16, 2010 

UST Cleanup ] >roject Manager 
Department o:: Environmental Quality 
2020 SW 4th A venue, Suite 400 
Portland, OR ·; 7201-4987 

Re: Ccn nelius Estby II 
US T Cleanup File No. 34-06-13 75 

Dear Jeff: 

l4l 011/013 

I was cl: sappointed to receive your letter dated December 14, 2010, regarding the Ability­
To-Pay evalua1[on. Because the LLC has no money, and K&S Environmental, Inc. will not 
extend credit, t 1ere is no way to comply. 

Moreo\ er, this service station has not been operated a single day while it was owned by 
M& G Collect ons LLC. Consequently, there has been no ongoing contamination or ongoing 
violations of ar y kind. 

Please j ~el free to contact K&S Environmental, Inc. and demand that it turnover any data 
that it obtained from this site. In my opinion, K&S bas no right to vvithhold that information 
fromDEQ. 

Best holiday wishes. 

SWG/cg 

\6604\G:\Clients\6604\ . Schatz,JeffDEQ 12-16-lO.wpd 

Attachment E 
April 15-16, 2015, EQC meeting 
Page 46 of 48

Item E 000212



05/12/2014 15:25 FAX 503 224 8434 GREENE & MARKLEY,P.C. 

II 

GREENE '& MARKLEY, P.C. 

Mr. JeffK. Scb< tz, R.G. 

ATTORNEYS 

1515 SW FIFTH AVENUE, SUITE 600 
PORTLAND, OREGON 97201-5492 

TELEPHONE: (503) 295-2668 
FACSIMILE: (503) 224-8434 

E-MAIL; ~;mll.il@greenemarldey.com 

ward.greene@greenemarkley.com 

March 22, 2011 

UST Cleanup F'JOject Manager 
Department of E nvironrnental Quality 
2020 SW 4th A v ~nue, Suite 400 
Portland, OR 97 2.01-4987 

Re: Corr elius Estby II 
US'I Cleanup File No. 34-06-1375 

Dear Jeff: 

Please e) cuse my delay in responding to your letter of February 8, 2011. Frankly, I was 
hoping to haves )ffie news concerning a potential sale of the property. Unfortunately, there are 
no new develop 1ents to report. 

As you Jc 1ow, M&G Collections, LLC has no money with which to pay for remediation. 

l2l 012/013 

The property wa; obtained through foreclosure from Dwight Estby, Either he or his predecessors 
are the ones whc caused whatever contamination may exist. Ms. Meyers has already suffered 
crushing financ:i; J hann and has yet to recover anything from Mr. Estby. 

K&S En' ironmental was paid to do some of the testing and investigation at the site, but 
refused to turno\ er its findings because we were unable to pay. I have suggested that you 
demand from Kc :S whatever data or other information it has compiled. I understand that K&S 
has asserted lien rights and will, therefore, be paid when and if the property is sold. It makes no 
sense for them tc refuse to provide information to DEQ and thereby impede the sale of the 
property. 

Please fed free to call or write if you would like to discuss the matter further. 

v c;:;y~~tir.s'\ 

SWG/cg 
cc: Ethel Meyers 
\6604\G:\Clients\6604\L ~ chatz, JeffDEQ 3·22-ll.wpd 
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GRE:ENE t(Q MARKLEY, P.C. 

Mr. JeffK. Schatz, R.G. 

ATTORNEYS 

1515 SW FIFTH AVENUE. SUITE fiOO 
PORTLAND, OREGON 97261-5492 

TELEPHONE: (503) 295-2668 
FACSIMILE: (503) 224-8434 

E-MAIL: ema!J@greenellUiddey.com 

ward.greene@greenemarklev .com 

May 9, 2011 

UST Cleanup Pr Jject Manager 
Department of E rwironmental Quality 
2020 SW 4u. A Vl :nue, Suite 400 
Portland, OR 97 Wl-4987 

Re: Con1~lius Estby II 
UST Cleanup File No. 34-06-1375 

Dear Jeff: 

Just a qui ~k note to respond to your letter dated April 14, 2011. 

!4J 013/013 

Please b·e sure to forward copies of my previous letters to the Office of Compliance and 
Enforcement wh m you provide them with the information regarding this problem. As you know, 
K&S Environme 1tal, Inc. claims to have done an investigation, but has refused to submit its 
report. We tmd~~;·stand K&S filed a lien and is, therefore, secured for the amount of any unpaid 
bill. 

Both Eth< 1 Meyers and I regret the fact that M&G Collections LLC has no money and no 
ability to pay KB: S or to hire any other environmental engineer. Of course, M&G has never 
operated a gas Sl< .tion on this site and has promised to use the proceeds from any sale to complete 
any necessary im estigation or remediation. 

Thank yo 1 again for your cooperation. 

Very 

G 

SWG/cg 
16604\G:\Clients\6604\L 5 ;hatz, J~ffDEQ S-9-1 J.wpd 
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Oregon 
August 27, 2014 

Ward Greene 
Attorney at Law 

John A. Kitzhaber MD, Governor 

1515 SW 5th Avenue, Suite 600 
Portland, OR 97201 

And via Email at: 
Ward.greene@greenemarkley.com 

RE: In the Matter of M & G Collections, 

G """"ice of Administrative Hearings 
PO Box 14020 

Salem, OR 97309-4020 
(503) 947-1579 

FAX (503) 947-1923 

Kieran Odonnell, for Susan Elworth 
Department of Environmental Quality 
811 SW 6th Ave 
Portland, OR 97204 

And via Email at: 
Elworth.susan@deq.state.or.us 

For the Oregon Department of Environmental Quality 
OAH Case No. 1403764 
Agency Case No. LQ/UST-NWR-14-036 

Dear Mr. Greene and Mr. Odonnell: 

At the prehearing teleconference held today in the above matter, among other things, I reviewed 
pleading documents with the parties. During that review, Mr. Greene indicated that Respondent 
may not have received the notice required pursuant to ORS 183.413(2). Therefore, I have 
attached to Mr. Greene's copy of this letter a Notice of Contested Case Rights and Procedures 
specific to hearings conducted for the Department of Environmental Quality. 

Please contact Mr. Clark at the OAH if further assistance is needed. 

Sincerely, 

Bernadette H. Bignon 
Senior Administrative Law Judge 
Office of Administrative Hearings 
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DEPART:Jc1'-JT OF ENVIRONMENTAL QUALIT\ HEARINGS 

IMPORTANT INFORMATION FOR PREPARING FOR YOUR HEARING 

NOTICE OF CONTESTED CASE RIGHTS AND PROCEDURES 

Under ORS 183 .413(2), you must be informed of the following: 

1. Law that applies. The hearing is a contested case and it will be conducted under ORS 
Chapter 183 and Oregon Administrative Rules of the Department of Environmental Quality, 
Chapters 13 7 and 3 40. 

2. Rights to an attorney. You may represent yourself at the hearing, or be represented by an 
attorney or an authorized representative, such as a partner, officer, or an employee. If you are a 
company, corporation, organization or association, you must be represented by an attorney or an 
authorized representative. Prior to appearing on your behalf, an authorized representative must 
provide a written statement of authorization. If you choose to represent yourself, but decide 
during the hearing that an attorney is necessary, you may request a recess. About half of the 
parties are not represented by an attorney. DEQ will be represented by an Assistant Attorney 
General or an Environmental Law Specialist. 

3. Administrative law judge. The person presiding at the hearing is known as the administrative 
law judge. The administrative law judge is an employee of the Office of Administrative Hearings 
under contract with the Environmental Quality Commission. The administrative law judge is not 
an employee, officer or representative of the agency. 

4. Appearance at hearing. If you withdraw your request for a hearing, notify either DEQ or the 
administrative law judge that you will not appear at the hearing, or fail to appear at the hearing, a 
fmal default order will be issued. This order will be issued only upon a prima facie case based 
on DEQ's file. No hearing will be conducted. 

5. Address change or change of representative. It is your responsibility to notify DEQ and the 
administrative law judge of any change in your address or a withdrawal or change of your 
representative. 

6. Interpreters. If you have a disability or do not speak English, the administrative law judge 
will arrange for an interpreter. DEQ will pay for the interpreter if (1) you require the interpreter 
due to a disability or (2) you file with the administrative law judge a written statement under oath 
that you are unable to speak English and you are unable to obtain an interpreter yourself. You 
must provide notice of your need for an interpreter at least 14 days before the hearing. 

7. Witnesses. All witnesses will be under oath or affirmation to tell the truth. All parties and 
the administrative law judge will have the opportunity to ask questions of all witnesses. DEQ or 
the administrative law judge will issue subpoenas for witnesses on your behalf if you show that 
their testimony is relevant to the case and is reasonably needed to establish your position. You 
are not required to issue subpoenas for appearance of your own witnesses. If you are represented 
by an attorney, your attorney may issue subpoenas. Payment of witness fees and mileage is your 
responsibility. 

8. Order of evidence. A hearing is similar to a court trial but less formal. The purpose of the 
hearing is to determine the facts and whether DEQ's action is appropriate. In most cases, DEQ 
will offer its evidence first in support of its action. You will then have an opportunity to present 
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evidence to oppose DEQ's evidence. Finally, DEQ and you will have an opportunity to rebut 
any evidence. 

9. Burden of presenting evidence. The party who proposes a fact or position has the burden of 
proving that fact or position. You should be prepared to present evidence at the hearing which 
will support your position. You may present physical, oral or written evidence, as well as your 
own testimony. 

10. Admissible evidence. Only relevant evidence of a type relied upon by reasonably prudent 
persons in the conduct of their serious affairs will be considered. Hearsay evidence is not 
automatically excluded. Rather, the fact that it is hearsay generally affects how much the 
Commission will rely on it in reaching a decision. 

There are four kinds of evidence: 

a. Knowledge ofDEQ and the administrative law judge. DEQ or the administrative law 
judge may take "official notice" of conclusions developed as a result of its knowledge in 
its specialized field. This includes notice of general, technical or scientific facts. You 
will be informed should DEQ or the administrative law judge take "official notice" of any 
fact and you will be given an opportunity to contest any such facts. 

b. Testimony of witnesses. Testimony of witnesses, including you, who have knowledge of 
facts may be received in evidence. 

c. Writings. Written documents including letters, maps, diagrams and other written 
materials may be received in evidence. 

d. Experiments, demonstrations and similar means used to prove a fact. The results of 
experiments and demonstrations may be received in evidence if they are reliable. 

11. Objections to evidence. Objections to the consideration of evidence must be made at the 
time the evidence is offered. Objections are generally made on one of the following grounds: 

a. The evidence is unreliable; 

b. The evidence is irrelevant or immaterial and has no tendency to prove or disprove any 
issue involved in the case; 

c. The evidence is unduly repetitious and duplicates evidence already received. 

12. Continuances. There are normally no continuances granted at the end of the hearing for you 
to present additional testimony or other evidence. Please make sure you have all your evidence 
ready for the hearing. However, if you can show that the record should remain open for 
additional evidence, the administrative law judge may grant you additional time to submit such 
evidence. 

13. Record. A record will be made of the entire proceeding to preserve the testimony and other 
evidence for appeaL This will be done by tape recorder. This tape and any exhibits received in 
the record will be the whole record of the hearing and the only evidence considered by the 
administrative law judge. A copy of the tape is available upon payment of a minimal amount, as 
established by DEQ. A transcript of the record will not normally be prepared, unless there is an 
appeal to the Court of Appeals. 
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14. Proposed and Final Order. The administrative law judge has the authority to issue a 
proposed order based on the evidence at the hearing. The proposed order will become the final 
order of the Environmental Quality Commission if you do not petition the Commission for 
review within 3 0 days of service of the order. The date of service is the date the order is mailed 
to you, not the date that you receive it. The Department must receive your petition seeking 
review within 30 days. See OAR 340-011-0132. 

15. Appeal. If you are not satisfied with the decision of the Commission, you have 60 days from 
the date of service of the order, to appeal this decision to the Court of Appeals. See ORS 
183.480 et seq. 
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BEFORE THE OFFICE OF ADMINISTRATIVE HEARINGS 
STATE OF OREGON 

for the 
DEPT. OF ENVIRONMENTAL QUALITY 

IN THE MATTER OF: ) NOTICE OF PREHEARING CONFERENCE 
) 

M&G COLLECTIONS ) OAH Case No.: 1403764 
) Agency Case No.: LQ/UST-NWR-14-036 

PLEASE TAKE NOTICE that a prehearing conference has been scheduled in the above matter 
before the Office of Administrative Hearings. 

Prehearing Date: August 27,2014 Prehearing Time: 9:00am 

Location: By Telephone: Prehearing Phone Numbers and Access Code: 
• Toll Free- 1-877-622-4041 
• ACCESS CODE -7103764 

IMPORTANT PREHEARING PHONE INSTRUCTIONS 
At the date and time of your prehearing conference you must: 
1. Call the toll free prehearing phone number listed above. 
2. When asked for the Access Code, enter the code listed above followed by the "#"key. 
3. If the administrative law judge is not already on the line, remain on the line for five (5) 

minutes past the prehearing time. 
4. If you fail to call within five (5) minutes after the time set for the prehearing conference, 

the prehearing conference may proceed without you. 
5. If you have any trouble connecting to the prehearing or are on hold more than five (5) 

minutes past the prehearing start time, call the Office of Administrative Hearings 
immediately at (503) 947-1579. 

6. ONLY call the prehearing phone number to attend your prehearing. 

The following may be addressed at the prehearing conference: identification of issues, motions, 
preliminary rulings, documentary and testimonial evidence (if known), exchange of witness lists (if 
known), procedural conduct of the hearing, date, time and location of the hearing, and other matters 
relating to the hearing. Failure to participate in the prehearing will not preclude the Administrative 
Law Judge from making decisions on issues raised during the prehearing. (OAR 137-003-0575) 

Your case has been assigned to Administrative Law Judge Bernadette Bignon an employee of 
the Office of Administrative Hearings. The Office of Administrative Hearings is an impartial 
tribunal, and is independent of the agency proposing the action. 

Unless otherwise notified, all correspondence, inquiries, exhibits and filings should be sent to: 

M&g Collections- 1403764 
ABCDOC3 (Revised 6/28/07) 

Bernadette Bignon 
Office of Administrative Hearings 
7995 SW Mohawk St. 
Tualatin, OR 97062 
Fax: (503) 612-4340 
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OAR 137-003-0520 requires a copy of any correspondence, exhibits or other filings to be 
provided to all parties and the agency at the same time they are provided to the ALJ. Please use 
the OAH case number above on all correspondence and filings. 

A request for reset of the hearing must be submitted in writing prior to the hearing. A 
postponement request will only be granted on a showing of good cause and with the approval of 
the administrative law judge. 

If you are hearing impaired, need a language interpreter or require another type of 
accommodation to participate in or attend the hearing, immediately notify the Office of 
Administrative Hearings at (503) 947-1579 or TDD at 1-800-735-1232 to make the 
appropriate arrangements. The Office of Administrative Hearings can arrange for an 
interpreter at the hearing. Interpreters must be certified or qualified in order to participate 
in a contested case hearing and may not have a conflict of interest with the hearing 
participants. 

You are required to notifY the Office of Administrative Hearings at (503) 947-1579 immediately 
if you change your address or telephone number prior to a decision in this matter. 

M&g Collections -1403764 
ABCDOC3 (Revised 6/28/07) 
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CERTIFICATE OF MAILING 

II 
On July 23, 2014, I mailed the foregoing NOTICE OF PREHEARING CONFERENCE in OAH 
Case No. 1403764. 

By: First Class Mail 

M&G Collections 
Ward Greene 
1515 SW 5th A venue, Suite 600 
Portland OR 97201 

Susan Elworth 
Dept. of Environmental Quality 
811 SW 6th Ave 
Portland OR 97204 

Ryan Clark 
Administrative Specialist 
Hearing Coordinator 

M&g Collections- 1403764 
ABCDOC3 (Revised 6/28/07) 
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Notice o .. dearing- Notice to Members ofthe Armed Forces 

A member of the Armed Forces (Army, Na\'y, Air Force, Marines, Coast Guard and National 
Guard) may be subject to the protection of the Servicemembers' Civil Relief Act (SCRA) 50 USC § 
501 et seq. as amended. The SCRA provides certain protections to service members and their 
dependents, if specific conditions are met. If you qualify under the SCRA, you may be entitled to have 
the matter pending before the Office of Administrative Hearings (OAH) delayed (stayed) due to your 
military service. The SCRA also provides other protections. Service members may contact the Oregon 
State Bar toll-free inside Oregon at (800)452-8260 or (503) 620-0222 or the Oregon Military 
Department toll-free at (800)452-7500 for more information. The United States Armed Forces Legal 
Assistance Legal Services Locator website may be accessed at legalassistance.law.af.mil. 

In order to qualify for the protections of the SCRA, a service member must show that he/she is: 
(1) an active duty service member; or (2) a member of the reserve component activated to serve in active 
federal service; or (3) aN ational Guard service member under Title 10 of the US Code; or ( 4) aN ational 
Guard service member under Title 32 of the US Code called to active duty for 30 days or more pursuant 
to a contingency mission specified by the President or Secretary of Defense or serving on Annual 
Training orders. Some provisions of the SCRA also cover dependents of qualifying service members 
who rely on the service member for at least half of their income. The SCRA continues to provide some 
protections for a short period of time after service is concluded. Additional protections may be available 
under ORS 399.238 if you are a member of the Oregon National Guard. It is important that you be 
aware of your dates of service at the time you contact the OAH and at hearing. 

If you think you may qualify under one of the above criteria it is important that you notify the 
OAH, and the agency that initiated the action, prior to your hearing date so that steps can be taken to 
ensure that your rights under the SCRA are followed. You may also contact your Judge Advocate 
General at the installation where or near where you serve or your chain of command for more 
information regarding your rights under the SCRA. 

Notice to Veterans of the Armed Forces 

In 2011, the Oregon Legislature enacted Senate Bill 241 (SB 241 ). The purpose of SB 241 is for 
state agencies to assist in informing veterans of access to benefits. The Oregon Department of Veteran's 
Mfairs has published a 40-page comprehensive benefit magazine containing state and federal veteran 
benefits information including: the disability claims process; contact information for veterans services 
offices; how to access health care; veteran transportation; veteran trauma education; long term care 
options; dependent and survivor benefits; burial benefits; education options; home loan information; 
taxation deferral and exemptions; employment resources and preferences; auto adaptive and clothing 
allowances; IDs, DMV license plates; medals and records; homelessness resources, veterans court's 
information and recreation benefits and memorials. You can read the entire magazine online at: 
http://www.oregon.gov/odva/DocumentsNeterans%20Benefits%20Magazine%202012%20sm.pdf 

You can obtain other information regarding your benefits at: 
http:/ /www.oregon.gov/ODV A/pages/index.aspx 
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Comunicado de Audiencia- Comunicaci6n a Miembros de tas Fuerzas Armadas 
Los miembros de las Fuerzas Armadas (Ejercito, Marina, Aeromiutica, Infanteria de Marina, 

Guardia Costera y Guardia Nacional) podran aspirar ala proteccion acordada por "Servicemembers' 
Civil Relief Act" (SCRA) (Ley de Asistencia Civil a miembros del Servicio) 501 50 USC§ y normas 
relacionadas, conforme a enmienda. El SCRA otorga protecciones a miembros del servicio y a las 
personas a su cargo que relinan requisitos especificos. Quienes reunan los requisitos del SCRA 
podran someter su pedido ante el "Office of Administrative Hearings" (OAH) (Oficina de Audiencias 
Adrninistrativas) solicitando su diferimiento por causa de servicio militar. El SCRA suministra, 
ademas, otras protecciones. Para mas informaciones, los miembros del servicio podran contactar el 
"Oregon State Bar" desde el territorio del Estado a traves de su linea gratuita, llamando al (800) 452-
8260 I (503) 620-0222 o al Oregon Militay Department, llamando al (800) 452-7500. Podra accederse 
al "Legal Assistance Legal Services Locator" de las Fuerzas Armadas de los EEUU a traves de: 
legalassistance.law.af.mil 

Para aspirar a las protecciones del SCRA, el miembro del servicio debera presentar evidencias de 
ser: miembro activo del servicio, o (2) miembro del modulo de reserva activado para prestar servicios 
en el servicio federal activo; o (3) miembro del servicio de la Guardia Nacional, de conformidad al Title 
(Titulo) 10 del US Code (Codigo de los EEUU) o ( 4) miembro del servicio de la Guardia Nacional de 
acuerdo al Title (Titulo) 32 del US Code (Codigo de los EEUU) llamado para cumplir servicios activos 
durante 30 dias o mas en cumplimiento de misiones eventuales especificadas por el Presidente o la 
Secretaria de Defensa o en servicio de disposiciones de Entrenamiento Anual. Algunas de las 
provisiones del SCRA cubren tambien a las personas a cargo de los miembros del servicio que tengan 
derecho y que representen por lo menos la mitad de su ingreso. El SCRA continuara proporcionando 
algunas protecciones por un breve periodo de tiempo una vez que el servicio haya sido completado. Los 
miembros del "Oregon National Guard" podran contar con protecciones adicionales, de conformidad 
con ORS 399.238. Es irnportante que conozca las fechas de servicios, tanto en el momento en que 
contacte el OAH, como en el momento de la audiencia. 

De considerarse encuadrado dentro de los requisitos mencionados, es irnportante que, con 
anterioridad ala fecha de audiencia, notifique al OAH y ala agencia en la que inicio la accion, de 
manera de poder tomarse los recaudos necesarios para asegurar que los derechos otorgados por SCRA 
sean tenidos en consideracion. En relacion a los derechos mencionados en SCRA y, para mayor 
informacion, podra tambien contactar al "Judge Advocate General" de la sede en la que presta 
servicios, a una cercana a esta, o a su cadena de comandos. 

Aviso a los veteranos de las fuerzas armadas 
En 2011, el Cuerpo Legislativo de Oregon promulgo el Proyecto de Ley del Senado nlimero 241 

(SB 241 ). El proposito del SB 241 es que las agencias estatales ayuden a informar a los veteranos sobre 
el acceso a beneficios. El Departamento de Asuntos para V eteranos de Oregon ha publicado una 
completa revista de 40 paginas sobre los beneficios, la cual contiene informacion sobre beneficios 
estatales y federales para veteranos incluyendo: el proceso de reclamacion por discapacidad; 
informacion de contacto de las oficinas de servicios para veteranos; como obtener acceso a atencion 
medica; transporte para veteranos; educacion sobre trauma para veteranos; opciones de atencion medica 
a largo plazo; beneficios para dependientes y sobrevivientes; beneficios funerarios; opciones educativas; 
informacion de prestamos para vivienda; aplazamiento de irnpuestos y exenciones; recursos y 
preferencias laborales; adaptaciones para vehiculos y asignaciones para ropa; identificaciones, placas 
DMV; medallas y registros; recursos de vivienda, informacion legal para veteranos y beneficios 
recreativos y de monumentos. Puede leer la revista completa en linea en: 
http://www.oregon.gov/odva/DocumentsNeterans%20Benefits%20Magazine%202012%20sm.pdf 
Usted puede obtener mas informacion sobre sus beneficios en: 
http://www.oregon.gov/ODV Npages/index.aspx 
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Office of Administrative Hearings 
PO Box 14020 

Salem OR 97309-4020 
(503) 947-1515 

FAX (503) 947-1923 
TYY: 1-800-735-1232 

This concerns your hearing. If you do not understand the enclosed important document, please IMMEDIATELY contact the 
Office of Administrative Hearings at 1-800-311-3394. 

Spanish: 
Esto concieme a su audiencia. Sino entiende el importante documento adjunto, por favor comunfquese INMEDIATAMENTE 
con la Oficina de Audiencias Administrativas (Office of Administrative Hearings) llamando al 1-800-311-3394. 

Vietnamese: 
Tai li~u miy lien quan d~n phien di~u giai cua quy vi. N~u quy vi khong hiSu ro hb sa quan tr<;mg dfnh kern, 
xin vui long lien l;:tc NGA Y v&i Van PhOng Di~u Giai Hanh Chanh (Office of Administrative Hearings) 
s6 1-800-311-3394. 

Russian: 
3ToT .ll.OK)'MeHT IIMeeT OTHomenne K BameM)' cnymaHmo H JIBJI5IeTC5I Ba:>KHJ>IM. EcJIH B1>1 He rroHIIMaeTe rrpHJIO)J(eHm.Iii 
.ll,OK)'MeHT, IIO)J(anyifcTa, HEME.[VIEHHO CB5I)J(HTecJ> c YrrpaBJieHIIeM a.ll,MHHHCTpaTHBHJ>IX cnymaHHll: (Office of Administrative 
Hearings) rro Tene<)loey 1-800-311-3394. 

Chinese: 
~llf1~~:X:ftt: , ffi~ruf~B"J~~-~ o :mJ*f~:::f:E!EJWill®:X:ftt:B"JI*J~ , ~¥5:IT~PW1'Ji&~~~ 
(Office of Administrative Hearings) J&;~ ' ~~5m~:;lik1-800-311-3394. 

Korean: 
0 I~ := :t-1 o~ ~ ~ ~ 2j Oll ~ Jll 5:1 ~ AH\\ gJ L1 0. g * ~ ~ .2 A-l W ~ 0 I oH oLX:I §Co~ AI ~ 
~AI ~ ~ 2j ~~@!(Office of Administrative Hearings, 1-800-311-3394) 
~ <2:! ~o~AIJI t:l~~LI 0. 

Romanian 
Aceasta se refera la audienta dumneavoastra. Daca nu intelegeti documentul important inclus, va rugam sa contactati 
IMED IA T B iroul de Audiente Administrative (Office of Administrative Hearings) la 1-800-311-3 3 94. 

Laotian: 

U"" ~ CCJJ , unO ' On~ UB , tnBU2B9tn , 'JU. 'fJ ~ ')lf) , 'JUU 
0 

' C2 ~ ~ ') 7~can:::::1')U:::1ifl ~ Utn ""CCUUJJ'JW ~ BJJU"" ~, 

n::~. U'>C1"" OC1 ' n ~ um ~ B9n'>UU 
0 

~ ""tn'>Un'>UB, tnBUtn ~ Utn"" (Office of Administrative Hearing) C1'>JJC~n£tn 

1-800-311-33 94 

Arabic: 
(office of..,_;\..l/11 u\..u.WI ~ Jwl <) J\....di'll <21Y-"".Y ,;wyJI ~_,ll ~ ¥ j~ I::OJ.<2ll u..l..l.::.. ~1..,_;\..l/11 ~~ J-•··:Z.';ill~ ~ 

.1-800-311-3394.)1.:i.ll r!)~Administrative Hearings) 

Cambodian: 

!fiaftta:~llllaunmhm'"'l:n , ••mmlillniL!lflliBliiHnnJn!I!Ml1!tmV "llf9'11\9llmt IJ{fi1BimilllUU!ttllll8lrnri!M!QliU (Office of Administrative Hearings) !!'If' 

l!llniU8 1-800-311-3394 
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• • • • • 
GREENE '&? MARKLEY, P.C. 

ATTORNEYS 

1515 SW FIFTH AVENUE, SUITE 600 
PORTLAND, OREGON 97201-5492 

TELEPHONE: (503) 295-2668 
FACSIMILE: (503) 224-8434 

E-'VlA[L: email@greenemarkley.com 

Ward.greene@greenemarkley.com 

May 12,2014 

Via Facsimile and First-Class Mail 
Leah K. Feldon, Manager 
Office of Compliance and Enforcement 
Department of Environmental Quality 
811 SW Sixth Avenue 
Portland, OR 97204 

Re: M&G Collections, LLC 

Dear Leah: 

Notice of Civil Penalty and Assessment and Order 
Case No. LQ/UST-NWR-14-036 
UST Facility #5112 

As you know from our previous communications, M&G Collections, LLC ("M&G") has 
no money with which to pay for remediation or quarterly sampling. Its sole asset is the idled 
service station that has been the subject ofDEQ's attention. 

This property generates no income. M&G's sole business activity, after foreclosing 
Dwight Estby, has been to procure a buyer who would purchase and provide assurances that the 
property is clean. M&G has repeatedly kept DEQ apprised of this fact and has represented to 
prospective buyers of the need to enter into a Prospective Purchaser Agreement with DEQ. 

M&G understands that environmental laws impose requirements on current owners of 
UST properties. However, M&G has never had the financial resources to obtain a financial 
responsibility mechanism in the first instance. Whatever limited credit M&G has available must 
be used to stave off property tax foreclosure. 

M&G has never operated the service station. The property was obtained through 
foreclosure against Dwight Estby, the former owner and operator. Either he or his predecessors 
are the ones who caused whatever contamination may exist. M&G has suggested to DEQ that it 
pursue Mr. Estby, or his insurer, to hold him responsible for whatever problems he has caused. 
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Leah K. Feldon, Manager 
May 12, 2014 
Page 2 

( 

To solve whatever environmental issues may be present, M&G needs more time to sell 
the property. A sale will produce a buyer with the financial resources to remedy whatever 
contamination may have occurred, and the proceeds of the sale will pay offDEQ's liens on the 
property. 

M&G is optimistic about finding a purchaser. However, assessing additional penalties 
would only impede the property's sale and contemporaneous remediation and would not serve 
the public interest. A second DEQ lien would likely spook prospective buyers who would 
otherwise be enterprising enough to take on the costs of remediation. 

Therefore, M&G wishes to explore settlement of this penalty. M&G would be prepared 
to provide DEQ whatever assistance it would need to pursue Dwight Estby. Any recovery could 
be used to monitor and remediate the property. Should DEQ not wish to proceed with 
settlement, M&G will go forward with its appeal and invoke its rights to a contested case 
hearing. 

SWG/tal 
Enclosure 
\G:\WIP\LJP\L DEQ 5-12-14.wpd 

Very truly yours, 
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1 

2 

BEFORE THE ENVIRONMENTAL QUALITY COMMISSION 

OF THE STATE OF OREGON 

3 IN THE MATTER OF: ) REQUEST FOR APPEAL OF CIVIL 

4 M&G COLLECTIONS LLC, 
Respondent. 

) PENALTY ASSESSMENT AND ORDER 
) THROUGH A CONTESTED CASE 
) HEARING UNDER ORS 183.745 

5 ) 

6 Respondent requests an appeal of the April 8, 2014 Notice of Civil Penalty Assessment 

7 and Order through a Contested Case hearing under ORS 183.745. 

8 

9 

1. 

2. 

Respondent admits the allegations of Paragraphs 1 through 5. 

Respondent admits the allegations of Paragraph 6 insofar as it alleges that 

1 0 respondent failed to send the required documentation by the deadlines set forth in the 2011 

11 Notice. However, Respondent denies the allegation insofar as it claims that M&G did not send 

12 any documentation requested by DEQ. 

13 

14 

15 
') 

.). 

FIRST AFFIRMATIVE DEFENSE 

(Financial Hardship) 

Respondent generates no income and has no assets besides the property at 1 021 

16 East Baseline Street in Cornelius, Oregon described in this order. At all material times, 

17 Respondent has lacked the financial capability to comply with the 2011 Notice. Respondent has 

18 sought financial assistance and forebearance from DEQ in documents filed on October 26, 2010, 

19 and relevant conespondence is attached to this response. 

20 

21 

22 4. 

SECOND AFFIRMATIVE DEFENSE 

(Pmi Performance) 

Respondent provided DEQ with a ground water sampling report on or about 

23 March 4, 2013. Prior to the 2011 Notice, Respondent attempted to obtain the results of an 

24 investigation of the property performed by K&S Environmental, Inc. ("K&S"), but K&S refused 

25 to release the report until it was fully paid. Respondent kept DEQ fully informed of the dispute 

26 with K&S, and relevant conespondence with DEQ is attached to this response. 

Page 1 - REQUEST FOR APPEAL OF CIVIL PENALTY ASSESSMENT AND ORDER 
THROUGH A CONTESTED CASE HEARING UNDER ORS 183.745 

GREENE & MARKLEY, P.C. 
1515 S.W. Fifth Avenue, Suite 600 

Portland, OR 97201 
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THIRD AFFIRMATIVE DEFENSE 

2 (Magnitude of Violation) 

3 5. Respondent disputes DEQ's determination in Exhibit No.1 that alleges a 

4 "moderate magnitude violation." DEQ regulations do not specify a magnitude for this alleged 

5 violation in OAR 340-012-0135. DEQ fails to set forth any facts supporting its conclusion that 

6 any alleged violation rose beyond a minor magnitude. 

7 DATED this ll day ofMay, 2014. 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

\G:\WIP\LJP\P DEQ Resp.wpd 
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~ Dregon 
·/ Theodore R. Kulongoski, Governor 

May 3, 2010 

Department of Environmental Quality 
Headquarters 

811 SW Sixth Avenue 
Portland, OR 97204-1390 

(503) 229-5696 
FAX (503) 229-6124 

TTY 1-800-735-2900 

CERTIFIED MAIL NO.: 7005 1820 0001 7726 7241 
-RETURN RECEIPT REQUESTED 

S. Ward Greene 
Greene & Markley, P.C. 
1515 SW Fifth Avenue, Suite 600 
Portland, OR 97201 

Dear Mr. Ward, 

Re: Former Cornelius Estby II 
FacilityNo: 5112 
USTC No: 34-06-1375 

You have indicated to this Department that the financial condition of M&G Collections LLC may 
preclude an ability to pay for underground storage tank site investigation and cleanup costs at 1021 
E. Baseline Street, Cornelius, Oregon. 

In order to assess your business's financial condition, the following information is requested: 

(1) Submittal of completed Statement of Financial Condition form for M&G 
Collections LLC; 

(2) Complete state and federal income tax information for the preceding three calendar 
years; 

(3) Identification of real estate owned by M&G Collections LLC, along with 
identification of all current and prospective liens against any real property owned; 
and 

(4) If you do not use the enclosed forms (which require your signature) then send a 
signed statement attesting that the information submitted accurately reflects the 
financial condition of any corporation or partnership in which you have an active or 
operating role. 

Please submit the preceding information within Forty-five (45) days to Stephanie Holmes, 
Department of Environmental Quality, UST Program, 811 SW Sixth Ave., Portland, OR 97204. 
Please be advised that, if necessary, additional financial information may be requested. 
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Name: M&G Collections LLC 
May 3, 2010 
Page 2 

Financial Information Request 

Upon review of the submitted financial information, should the Department concur that M&G 
Collections LLC is financially unable to pay for site investigation and cleanup costs, the 
Department will, to the extent possible, seek to recover any state funds spent on this site. 

Also, enclosed you will find a copy of the Department's policy regarding confidentiality. The 
Department will maintain confidentiality of the completed Statement of Financial Condition as well 
as state and federal income tax information. 

If you have any questions, please do not hesitate to contact Stephanie Holmes at (503) 229-6085 or 
toll-free 1-800-452-4011. 

Sincerely, 

.· . . ();) /_/ 
\__l__Y__:;___z L 0 Vvcv 1:--

Andree Pollock, Manager 
USTProgram 
Land Quality Division 

cc: Stephanie Holmes, DEQ/Headquarters 
Dawn Ismerio, DEQ/ Headquarters 
Jim Harris, DEQ/Headquarters 
Jeff Schatz, DEQINWR-Portland 
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Ms. Stephanie Holmes 

II II II II II 

GREENE ill MARKLEY, P.C. 

ATTORNEYS 

1515 SW FIFTH AVENUE, SUITE 600 
PORTLAND, OREGON 97201-5492 

TELEPHONE: (503) 295-2668 
FACSIMILE: (503) 224-8434 

E-MAil.: email@greenemarkley.com 

ward.greene@greenemarkley.com 

October 26, 2010 

Department of Environmental Quality 
USTProgram 
811 SW Sixth Avenue 
Portland, OR 97204 

Re: M&G Collections, LLC 
Former Cornelius Estby II 
FacilityNo.: 5112 
USTC No.: 34-06-1375 

Dear Ms. Holmes: 

In response to Ms. Pollock's letter dated September 29, 2010, I have enclosed the 
following documents: 

1. Statement of Financial Condition for Individuals; and 

2. Federal and state tax returns for the years 2007, 2008 and 2009. 

The only real estate M&G Collections LLC owns is the property at 1021 E. 
Baseline Street, Cornelius, Oregon. Currently, Washington County and K&S 
Environmental, Inc. hold liens against this property. 

I am out of the office on vacation until November l51
h. In the meantime, feel free 

to contact my associate, Sean Currie, if there is anything further you need. 

SWG/cg 
Enclosures 
G:\Clients\6604\L Holmes, Stephanie at DEQ.wpd 

Very truly yours, 

G~~dJJ~ 
S. Ward Greene (!!-· 
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gon 
Theodore R. Kulongoski, Governor 

ETHYL MEYERS 
S. WARD GREENE 
M&G COLLECTIONS LLC 

Department of Environmental Quality 
Northwest Region Portland Office 

2020 SW 4th A venue, Suite 400 
Portland, OR 97201-4987 

(503) 229-5263 
Fax: (503) 229-6945 

TTY: (503) 229-5471 
Certified Mail 

Return Receipt Requested 
7009-2250-0004-4678-0198 

RECEIVED 
December 14, 2010 DEC 1 4 2010 (JJ: /~ 

GREENE & MARKLEY, P.G. ~ 

1515 SW FIFTH AVENUE STE 600 
PORTLAND OR 97201-4952 

To Whom It May Concern: 

Re: Ability to Pay Determination 
Cornelius Estby II 
UST Cleanup File No. 34-06-1375 

This will inform you of the results of the Ability-to-Pay (ATP) evaluation performed by the 
Department of Environmental Quality (DEQ), for investigation, cleanup, and oversight costs 
concerning the underground storage tank (UST) release at the former Cornelius Estby property, 
located at 1021 East Baseline Street in Cornelius, Oregon (site). The DEQ's Budget Section has 
made its recommendation concerning this matter. 

The ATP evaluation was performed by a DEQ Financial Analyst using financial documents 
provided by you on November 1, 2010. The ATP evaluation seeks to determine whether 
enforcement actions or expenses associated with investigation, cleanup, and/or cost recovery 
would constitute "undue economic hardship" as defined in Environmental Protection Agency 
(EPA) guidelines. The ATP process looks at factors including available cash flow, liquidity, and 
net worth in evaluating the financial condition of a Responsible Party. 

The EPA standard in ability to pay cases is "undue economic hardship", which is reached when a 
penalty would force an individual into bankruptcy, put a business out of business, or would solve 
one financial problem by creating another. The findings ofthe evaluation did not support a 
finding of undue economic hardship for Ms. Meyers or M&G Collections LLC. 

As a result, DEQ requires the completion of tasks to correct violations of Underground Storage 
Tank Cleanup rules referenced in the Warning Letter (WL-NWR-LUST-10-0007) of August 19, 
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Cornelius Estby II 
14 December 2010 
Page 2 of2 

2010. Specifically, DEQ directs that a quarterly schedule of compliance monitoring be initiated 
at the site (Violation I). Secondly, DEQ requires submittal of the K&S Environmental, Inc. 
(K&S) report documenting November 2009 site investigation activities performed on an adjacent 
property (Violation II). 

Because the request for the Ability to Pay determination was received subsequent to DEQ's 
issuance of Warning Letter WL-NWR-LUST-10-0007 but prior to the expiration of dcadlin~s 
therein imposed, DEQ is providing you with a revised schedule for demonstrating compliance. 
Therefore, DEQ requests, within 30 days of the date ofthis letter, submittal ofthe K&S report 
documenting the 2009 off-site investigation. In addition, within 45 days of the date of this letter, 
DEQ requests initiation of a program of quarterly compliance monitoring at the site. 

Should these violations go uncorrected, this matter may be referred to the Department's Office of 
Compliance and Enforcement for formal enforcement action, including assessment of civil 
penalties and/or a Department order. 

If you have any questions, please contact me at (503) 229-5024 or the DEQ's Northwest Region 
office at (503) 229-5263. 

Respectfully, 

'/-~--// f .L--L-.l-~~-

2{, // r --!'7L;! 
l ///I (.._~"!/ /- :_..-' / ..___.....- ,__. F /! 

Jeff K. Schatz, R. <}~/ 
Project Manager ._-
UST Clef!nup Section 

cc: Office of Compliance and Enforcement, DEQ Headquarters 

Gks:JKS) 
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Mr. JeffK. Schatz, R.G. 

II II II Ill II 

GREENE '32 MARKLEY, P.C. 

ATTORNEYS 

1515 SW FIFTH AVENUE, SUITE 600 
PORTLAND, OREGON 97201-5492 

TELEPHONE: (503) 295-2668 
FACSIMILE: (503) 224-8434 

E-MAIL: ~mllil@greenemarkley.com 

ward.greene@greenemarkley.com 

December 16, 2010 

UST Cleanup Project Manager 
Department of Environmental Quality 
2020 SW 41

h Avenue, Suite 400 
Portland, OR 97201-4987 

Re: Cornelius Estby II 
UST Cleanup File No. 34-06-1375 

Dear Jeff: 

I was disappointed to receive your letter dated December 14, 2010, regarding the Ability­
To-Pay evaluation. Because the LLC has no money, and K&S Environmental, Inc. will not 
extend credit, there is no way to comply. 

Moreover, this service station has not been operated a single day while it was owned by 
M & G Collections LLC. Consequently, there has been no ongoing contamination or ongoing 
violations of any kind. 

Please feel free to contact K&S Environmental, Inc. and demand that it turnover any data 
that it obtained from this site. In my opinion, K&S has no right to withhold that information 
fromDEQ. 

SWG/cg 

\6604\G:\Clients\6604\L Schatz, JeffDEQ 12-16-!0.wpd 
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Mr. JeffK. Schatz, R.G. 

• • • • • 
GREENE ill MARKLEY, P.C. 

ATTORNEYS 

1515 SW FIFTH AVENUE, SUlTE 600 
PORTLAND, OREGON 97201-5492 

TELEPHONE: (503) 295-2668 
FACSIMILE: (503) 224-8434 

E-MAIL: email@greenemarldey.com 

ward.greene@greenemarkley.com 

March 22, 2011 

UST Cleanup Project Manager 
Department of Environmental Quality 
2020 SW 41

h Avenue, Suite 400 
Portland, OR 97201-4987 

Re: Cornelius Estby II 
UST Cleanup File No. 34-06-1375 

Dear Jeff: 

Please excuse my delay in responding to your letter of February 8, 2011. Frankly, I was 
hoping to have some news concerning a potential sale of the property. Unfortunately, there are 
no new developments to report. 

As you know, M&G Collections, LLC has no money with which to pay for remediation. 
The property was obtained through foreclosure from Dwight Estby. Either he or his predecessors 
are the ones who caused whatever contamination may exist. Ms. Meyers has already suffered 
crushing financial harm and has yet to recover anything from Mr. Est by. 

K&S Environmental was paid to do some of the testing and investigation at the site, but 
refused to turnover its findings because we were unable to pay. I have suggested that you 
demand from K&S whatever data or other information it has compiled. I understand that K&S 
has asserted lien rights and will, therefore, be paid when and if the property is sold. It makes no 
sense for them to refuse to provide information to DEQ and thereby impede the sale of the 
property. 

Please feel free to call or write if you would like to discuss the matter further. 

v~;;;vr~; .,, 

SWG/cg 
cc: Ethel Meyers 
\6604\G \Clients\6604\L Schatz, Jeff DEQ 3-22-ll.wpd 
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Mr. JeffK. Schatz, R.G. 

•••••• 
GREENE "& MARKLEY, P.C. 

ATTORNEYS 

1515 SW FIFTH AVENUE, SUITE 600 
PORTLAND, OREGON 97201-5492 

TELEPHONE: (503) 295-2668 
FACSIMILE: (503) 224-8434 

E-MAlL: email@greenemarkley.com 

ward.greene@greenemarkley.com 

May 9, 2011 

UST Cleanup Project Manager 
Department of Environmental Quality 
2020 SW 41

h A venue, Suite 400 
Portland, OR 97201-4987 

Re: Cornelius Estby II 
UST Cleanup File No. 34-06-1375 

Dear Jeff: 

Just a quick note to respond to your letter dated April 14, 2011. 

Please be sure to forward copies of my previous letters to the Office of Compliance and 
Enforcement when you provide them with the information regarding this problem. As you know, 
K&S Environmental, Inc. claims to have done an investigation, but has refused to submit its 
report. We understand K&S filed a lien and is, therefore, secured for the amount of any unpaid 
bill. 

Both Ethel Meyers and I regret the fact that M&G Collections LLC has no money and no 
ability to pay K&S or to hire any other environmental engineer. Of course, M&G has never 
operated a gas station on this site and has promised to use the proceeds from any sale to complete 
any necessary investigation or remediation. 

Thank you again for your cooperation. 

SWG/cg 
\6604\G:\Clients\6604\L Schatz, Jeff DEQ 5-9-I I. wpd 
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Dfegon 
John A. Kitzhaber, MD, Governor 

April 8, 2014 

CERTIFIED MAIL No. 7013 1710 0000 1115 5652 

M&G Collections, LLC 
c/o S. Ward Greene, Registered Agent 
1515 S.W. 5th Avenue, Suite 600 
Portland OR 97201 

Re: Notice of Civil Penalty Assessment and Order 
Case No. LQ/UST-NWR-14-036 
UST Facility #5112 

Department of Environmental Quality 
Headquarters 

811 SW Sixth Avenue 
Portland, OR 97204-1390 

(503) 229-5696 
FAX (503) 229-6124 

TTY: 711 

This letter is to inform you that DEQ has issued you a civil penalty of $4,890 for failing to comply 
with a DEQ final order. The order became final on November 11, 2011, the date it was served on 
you, because you did not appeal the Order. The order is regarding the underground storage tank 
(UST) system located at 1021 East Baseline Street in Cornelius, Oregon. You are the owner ofthe 
property and the UST system. 

In August 2009, samples were collected from four monitoring wells currently installed on the 
property. One of these samples showed that the concentration of gasoline constituents had 
significantly increased as compared to a prior sample collected in October 2008. Although you 
collected several groundwater samples since issuance ofthe Order, you have not completed an 
investigation or quarterly groundwater monitoring, as required by the Order. 

Until an UST is properly decommissioned, as the property owner, you are responsible for ensuring 
that the UST is operated and maintained in compliance with DEQ's regulations. The Order also 
required you to submit an application for a temporary closure certificate, the permit fee and proof of 
a financial responsibility mechanism. As of this date, DEQ has not received this documentation. 
UST owners and permittees must demonstrate that they have the fmancial resources to pay the costs 
of cleaning up releases of petroleum and for compensating third parties for damages caused by a 
release. Payment of the permit fee ensures that DEQ has the necessary resources to fund its 
program, which includes inspections of facilities to ensure compliance. 

If you wish to appeal this matter, you have 20 calendar days from receipt ofthis letter to request a 
contested case hearing. This hearing request must be in writing. Send your hearing request to DEQ 
Office of Compliance and Enforcement- Appeals: 

Via mail- 811 S.W. 6th Ave., Portland, OR 97204 
Via fax- 503-229-5100 

Once DEQ receives your request, we will arrange to meet with you to discuss this matter. If DEQ 
does not receive a written hearing request from you within 20 days, the penalty will become due. 
Alternatively, you can pay the penalty by sending a check or money order to the above address. 
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M&G Collections, LLC 
Case No. LQ/UST-NWR-14-036 
Page2 

The attached Notice further details DEQ's reasons for issuing the penalty and provides further 
instructions for appealing the penalty. Please review it and refer to it when discussing this case with 
DEQ. 

DEQ may allow you to resolve part of your penalty through the completion of a Supplemental 
Environmental Project (SEP). SEPs are environmental improvement projects that you sponsor in 
lieu of paying your penalty. Enclosed is more detail on how to pursue a SEP. 

DEQ's rules are available on the internet at http://www.deq.state.or.us/regulations/rules.htm or by 
calling the number below to request a paper copy. 

If you have any questions, please contact DEQ Environmental Law Specialist Susan Elworth at 
(503) 229-5152. You may call toll-free within Oregon at 1-800-452-4011, extension 5152. 

Sincerely, 

4JN.IM \f\)/tWwv tr 
Leah K. Feldon, Manager 
Office of Compliance and Enforcement 

Enclosures 

cc: Greg Toran, NWR, DEQ 
Jeff Schatz, NWR, DEQ 
Washington County District Attorney 
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1 

2 

BEFORE THE ENVIRONMENTAL QUALITY COMMISSION 

OF THE STATE OF OREGON 

3 IN THE MATTER OF: ) 
) 
) 

NOTICE OF CIVIL PENALTY 
ASSESSMENT AND ORDER 
NO. LQ/UST-NWR-14-036 

M&G COLLECTIONS LLC, 
4 I Respondent. 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

I. AUTHORITY 

This Notice of Civil Penalty Assessment and Order is issued pursuant to Oregon Revised 

Statutes (ORS) 468.100 and 468.126 through 468.140, ORS 466.706 through 466.835, ORS 

466.994, ORS Chapter 183 and Oregon Administrative Rules (OAR) Chapter 340, Divisions 011, 

012, 122 and 150. 

II. FINDINGS OFF ACT 

1. On or about May 18, 2009, Respondent became the owner of a property located at 

1021 East Baseline Street in Cornelius, Oregon (the Property). 

2. On or about November 17,2011, Respondent received a Notice of Civil Penalty 
' 

Assessment and Order to Comply (2011 Notice) which required Respondent to: 

a. Submit, to DEQ, a complete application for temporary closure general permit, the 

permit fee and evidence of a current, valid financial responsibility mechanism, or a 

30-day notice of permanent closure with the permit fee and begin decommissioning the 

UST on the Property as set forth in OAR 340-150-0168; 

b. Submit, to DEQ, a complete modification application and a $75 general permit 

modification fee; 

c. Submit, to DEQ, the information required by OAR 340-122-0240(3) for any field 

work completed at the Property prior to the issuance of the 2011 Notice; 

d. Complete an investigation regarding the full nature, magnitude and extent of soil 

and groundwater contamination associated with the release of petroleum at the 

Property and submit a report, to DEQ, summarizing all steps taken to complete the 

investigation and all sampling results; and 

NOTICE OF CIVIL PENALTY ASSESSMENT AND ORDER CASE NO. LQ/UST-NWR-14-036 
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1 

2 

3 

e. Begin quarterly groundwater monitoring from any monitoring wells and submit 

groundwater monitoring reports to DEQ. 

5. Respondent failed to respond to the Notice and it is now a final order. 

4 6. As of the date of this Notice, Respondent has failed to send the documentation 

5 required under the 2011 Notice to DEQ by the deadlines set forth in the 2011 Notice. 

6 III. CONCLUSIONS 

7 By failing to complete the actions and submit the documentation required under the 2011 

8 Notice, Respondent violated a final order ofDEQ. These are Class I violations, according to 

9 OAR 340-012-0053(1)(a). DEQ hereby assesses a $4,890 civil penalty for these violations. 

10 IV. ORDER TO PAY CIVIL PENALTY 

11 Based upon the foregoing FINDINGS OFF ACTS AND CONCLUSIONS, Respondent is 

12 hereby ORDERED TO pay a total civil penalty of$4,890. The determination of the civil penalty is 

13 attached as Exhibit No. 1 ~nd is incorporated as part of this Notice. 

14 If you do not file a request for hearing as set forth in Section V below, your check or money 

15 order must be made payable to "State Treasurer, State of Oregon" and sent to the DEQ, 

16 Business Office, 811 S.W. Sixth Avenue, Portland, Oregon 97204. Once you pay the penalty, 

17 the Findings of Fact, Conclusions and Order become final. 

18 V. NOTICE OF RIGHT TO REQUEST A CONTESTED CASE HEARING 

19 You have a right to a contested case hearing on this Notice, if you request one in writing. 

20 DEQ must receive the request for hearing within 20 calendar days from the date you receive 

21 this Notice. The request should include any affirmative defenses and either admit or deny each 

22 allegation of fact in this Notice. (See OAR 340-011-0530.) You must mail the request for 

23 hearing to: DEQ, Office of Compliance and Enforcement- Appeals, 811 SW Sixth Avenue, 

24 Portland, Oregon 97204, or fax to (503) 229-5100. An administrative law judge employed by 

25 the Office of Administrative Hearings will conduct the hearing, according to ORS Chapter 183, 

26 OAR Chapter 340, Division 011 and OAR 137-003-0501 to 0700. You have a right to be 

27 

NOTICE OF CIVJL PENALTY ASSESSMENT AND ORDER CASE NO. LQ/UST-NWR-14-036 
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l 
( 

1 represented by an attorney at the hearing, or you may represent yourself unless you are a 

2 corporation, agency or association. 

3 If you fail to file a request for hearing in writing within 20 calendar days of receipt of the 

4 Notice, the Notice will become a final order by default without further action by DEQ, as per 

5 OAR 340-011-0535(5). If you do request a hearing but later withdraw your request, fail to 

6 attend the hearing, or notify DEQ that you will not be attending the hearing, DEQ will issue a 

7 final order by default pursuant to OAR 137-003-0535(3). DEQ designates the relevant portions 

8 of its files, including information submitted by you, as the record for purposes of proving a prima 

Office of Compliance and Enforcement 

NOTICE OF CIVIL PENALTY ASSESSMENT AND ORDER CASE NO. LQ/UST-NWR-14-036 
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EXHIBITNO. 1 

FINDINGS AND DETERMINATION OF RESPONDENT'S CIVIL PENALTY 
PURSUANT TO OREGON ADMINISTRATIVE RULE (OAR) 340-012-0045 

VIOLATION 1: 

CLASSIFICATION: 

MAGNITUDE: 

Failing to comply with a final order ofDEQ. 

This is a Class I violation pursuant to OAR 340-012-0053(l)(a). 

The magnitude of the violation is moderate, pursuant to OAR 340-
012-0130(1), as there is no selected magnitude specified in OAR 
340-012-0135 for this violation, and the information reasonably 
available to the Department does not indicate a minor or major 
magnitude. 

CIVIL PENALTY FORMULA: The formula for determining the amount of penalty of each 
violation is: BP + [(0.1 x BP) x (P + H + 0 + M +C)] + EB 

"BP" is the base penalty, which is $500 for a Class I, moderate magnitude violation in the matrix 
listed in OAR 340-012-0140(5)(b)(A)(ii) and applicable pursuant to OAR 340-012-
0140(5)(a)(E) because Respondent is the owner of one UST facility. 

"P" is whether Respondent has any prior significant actions, as defined in OAR 340-012-
0030(19), in the same media as the violation at issue that occurred at a facility owned or 
operated by the same Respondent, and receives a value of 4 according to OAR 340-012-
0145(2)(a)(C) and (D), because on November 17, 2011, the Department issued, 
Respondent a formal enforcement action in case no. LQ/LUST-NWR-11-104 which cited 
two Class I violations· and three Class II violations. 

"H" is Respondent's history of correcting prior significant actions and receives a value of 0 
according to OAR 340-012-0145(3)(c), because there is insufficient information on which 
to base a finding under paragraphs (3)(a) or (b). 

"0" is whether the violation was repeated or ongoing and receives a value of 4 4 according to 
OAR 340-012-0145( 4)(d), because there were more than 28 occurrences of the violation. 
The violation has been ongoing since 2011, when the order required Respondent to submit 
documentation showing compliance. 

"M" is the mental state of the Respondent and receives a value of 8 according to OAR 340-012-
0145(5)(d), because Respondent acted or failed to act intentionally with actual knowledge 
of the requirement. Respondent received the 2011 Notice and therefore knew that it needed 
to correct the violation and submit documentation to DEQ but failed to do so. In a letter to 
DEQ in October 2012, Respondent admitted that it knew it needed to comply with DEQ 
requirements but did not have the money to do so. 

Exhibit no. 1 
Case No. LQ/UST-NWR-14-036 

-Page 1 -
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"C" 2 according to OAR 340-012-0145(6)(g), because Respondent did not address the violation 
as described in paragraphs (6)(a) through (6)(e) and the facts do not support a finding under 
paragraph (6)(f). As of the date of the Notice, Respondent has not corrected the violation. 

"EB" is the approximate economic benefit that an entity gained by not complying with the law. It 
is designed to "level the playing field" by taking away any economic advantage the entity 
gained and to deter potential violators from deciding it is cheaper to violate and pay the 
penalty than to pay the costs of compliance. In this case, "EB" receives a value of $3,490 as 
calculated using the BEN computer model, pursuant to OAR 340-012-0150. Respondent 
continues to avoid spending the following costs: $75 for a modification application fee; 
$540 per year for the annual permit fee; $500 per year for a financial responsibility 
mechanism; $2,468 per groundwater monitoring event, and $7,500 for collecting a 
sufficient number of soil samples. 

PENALTY CALCULATION: Penalty= BP + [(0.1 x BP) x (P + H + 0 + M +C)]+ EB 
= $500 + [(QJ X $500) X (4 + 0 + 4 + 8 + 2)] + $3,490 

$500 +($50 X 18) + $3,490 
= $500 + $900 + $3,490 
= $4,890 

Exhibit no. 1 
Case No. LQ/UST-NWR-14-036 
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CERTIFICATE OF SERVICE 

I hereby certify that on April22, 2014, I personally served: 

Notice of Civil Penalty Assessment and Order (NCP & 0) 

In the matter of: 

M&G Collections LLC 
c/o S. Ward Greene, Registered Agent 
1515 SW 5th A venue, Suite 600 
Portland OR 97201 

DEQ Case No. LQ/UST-NWR-14-036 

Served upon: 

S. Ward Greene, Registered Agent for M&G Collections LLC 
1515 SW 5th A venue, Suite 600 
Portland OR 97201 

( 

· By hand delivering the NCP & 0 to the address above on April22, 2014. 

o~~l 
Deborah Nesbit 
Office of Compliance and Enforcement 
Department of Environmental Quality 
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Dregon 
John A. Kitzhaber, MD, Governor 

Apri18 , 2014 

CERTIFIED MAIL No. 70131710 00001115 5652 . 

M&G Collections, LLC 
c/o S. Ward Greene, Registered Agent 
1515 S.W. 5th Avenue, Suite 600 
Portland OR 97201 

Re: Notice of Civil Penalty Assessment and Order 
Case No. LQ!UST-NWR-14-036 
UST Facility #5112 

/ 

Department of Environmental Quality 
Headquarters 

811 SW Sixth A venue 
Portland, OR 97204-1390 

(503) 229-5696 
FAX (503) 229-6124 

TTY: 711 

RECEIVED 
APR t. t. 10\~ 

BY: 3f "\ :\2-

Tbis letter is to inform you that DEQ has issued you a civil penalty of $4,890 for failing to comply 
with a DEQ final order. The order becaine final on November 11 , 2011, the date it was served on 
you, because you did not appeal the Order. The order is regarding the underground storage tank 
(UST) system located Cit 1021 East Baseline Street in Cornelius, Oregon. You are the owner of the 
property and the UST system. 

In August 2009, samples were collected from four monitoring wells currently installed on the 
property. · One of these samples showed that the concentration of gasoline constituents had 
significantly increased as compared to a prior sample collected in October 2008. Although you 
collected several groundwater samples since issuance of the Order, you have not completed an 
investigation or quarterly groundwater monitoring, as required by the Order. 

Until an UST is properly decommissioned, as the property owner, you are responsible for ensuring 
that the UST is operated and maintained in compliance with DEQ's regulations. The Order also 
required you to submit an application for a temporary Closure certificate, the permit fee and proof of 
a financial responsibility mechanism. As oftbis date, DEQ has not received tbis documentation. 
UST owners and permittees must demonstrate that they have the fmancial resources to pay the costs 
of cleaning up releases of petroleum and for compensating third parties for damages caused by a 
release. Payment of the permit fee ensures that DEQ has the necessary resources to fund its 
program, wbich includes inspections of facilities to ensure compliance. 

If you wish to appeal tbis matter, you have 20 calendar days from receipt oftbis letter to request a 
contested case hearing. This hearing request must be in writing. Send your hearing request to DEQ 
Office of Compliance and Enforcement - Appeals: 

.· Via mail - 811 S.W. 6th Ave., Portland, OR 97204 
Via fax - 503-229-5100 

Once DEQ receives your request, we will arrange to meet with you to discuss tbis matter. IfDEQ 
does not receive a written hearing request from you within 20 days, the penalty will become due. 
Alternatively, you can pay the penalty by sending a check or money order to the above address . 
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