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IN THE COURT OF APPEALS OF THE 
STATE OF OREGON

BANDON PACIFIC, INC.,
Petitioner,

v.
ENVIRONMENTAL QUALITY COMMISSION,

Respondent.
Office of Administrative Hearings

1001950; A150445

Argued and submitted September 17, 2014.

Bruce L. Campbell argued the cause for petitioner. With 
him on the briefs were Kelly S. Hossaini and Miller Nash 
LLP.

Inge Wells, Assistant Attorney General, argued the 
cause for respondent. On the brief were Ellen F. Rosenblum, 
Attorney General, Anna M. Joyce, Solicitor General, and 
Stephanie L. Striffler, Assistant Attorney General.

Before DeVore, Presiding Judge, and Ortega, Judge, and 
Garrett, Judge.*

GARRETT, J.

Reversed and remanded for reconsideration.
Case Summary: Petitioner seeks judicial review of a final order by the 

Environmental Quality Commission (EQC) that imposed a civil penalty of 
$200,266. For a period of four years, petitioner violated state and federal laws 
related to the disposal of solid fish waste. Although it concedes that the violations 
occurred, petitioner raises several challenges to the EQC’s assessment of the civil 
penalty. The Court of Appeals rejected petitioner’s arguments except for the con-
tention that the EQC should have deemed petitioner’s violations “minor” rather 
than “moderate” in magnitude. Held: The operative administrative rule requires 
the EQC to consider “all reasonably available information” in determining the 
magnitude of the violation. The record reflects that the EQC relied solely on the 
duration of petitioner’s violations and did not address other information in the 
record, including unrebutted evidence offered by petitioner that the violations 
likely had no more than a de minimis impact on the environment. Accordingly, 
the EQC’s order is not supported by substantial reason.

Reversed and remanded for reconsideration.

______________
	 *  Ortega, J., vice Haselton, C. J.
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	 GARRETT, J.

	 Petitioner seeks judicial review of a final order by 
the Environmental Quality Commission (EQC) that imposed 
a civil penalty of $200,266. Between January 2004 and 
December 2008, a seafood processing plant owned by peti- 
tioner committed numerous violations of its National 
Pollution Discharge Elimination System (NPDES) permit 
and state laws applicable to the disposal of solid fish waste. 
Conceding that the violations occurred, petitioner none-
theless argues, in four assignments of error, that the EQC 
erred in its calculation and imposition of the civil penalty. 
We reject three of those assignments without further dis-
cussion, writing only to address petitioner’s argument that 
the EQC should have deemed the violations “minor” rather 
than “moderate” for purposes of calculating the penalty. For 
the reasons that follow, we conclude that EQC’s determina-
tion that petitioner’s violations were moderate in magnitude 
is not supported by substantial reason. We therefore reverse 
and remand.

	 We take the findings of historical fact as they were 
determined by the administrative law judge (ALJ), because 
those findings were adopted by the EQC and, in any event, 
petitioner does not challenge them on judicial reviews. 
WaterWatch of Oregon, Inc. v. Water Resources Dept., 259 Or 
App 717, 720, 316 P3d 330 (2013), rev allowed, 355 Or 317 
(2014). Petitioner owned and operated a seafood processing 
facility in Bandon, along the Coquille River, approximately 
one-half mile up from where the river enters the Pacific 
Ocean. Historically, the facility processed millions of pounds 
of fish each year. In 1999, however, petitioner stopped pro-
ducing large quantities of seafood at that location and turned 
the site into a retail-only operation that processed only as 
much fish as needed to serve the facility’s retail customers.

	 During the relevant time, January 2004 to December 
2008, the facility processed between 49,000 and 59,000 
pounds of fish per year. It operated under an NPDES permit 
issued by the Oregon Department of Environmental Quality 
(DEQ).1 Although NPDES permits are required by the 

	 1  Technically, there were two permits: one in effect until September 2006, 
and a second, revised permit in effect from then until May 2011. However, the 
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federal Clean Water Act, in Oregon, the permitting program 
is administered by the DEQ. See ONRC Action v. Columbia 
Plywood, Inc., 332 Or 216, 218, 26 P3d 142 (2001) (explain-
ing permitting scheme). In this case, the permit imposed 
four requirements on petitioner. First, it required all “waste- 
waters” to pass through “at least a 40 mesh screen * * * prior 
to discharge.”2 Second, it required petitioner to seek approval 
from DEQ before disposing “seafood processing residuals” 
into the waters of the state. Third, it required that petitioner 
monitor its wastewater by performing a series of specified 
tests and measurements. Fourth, it required petitioner to 
record the results of those measurements and submit a “dis-
charge monitoring report” (DMR) to DEQ each month.

	 During the relevant period, petitioner violated the 
terms of the permit in several ways. The facility’s employees 
flushed the wastewater from the processed fish through a 
square drain on the floor of the facility that emptied directly 
into the Coquille River. The drain had a screen that caught 
some solid waste, but that screen did not meet the “40 mesh” 
requirement of the permit. Employees discharged the “sea-
food processing residuals” (fish carcasses) onto a chute that 
led directly into the Coquille River without, as the permit 
required, first obtaining DEQ approval. Petitioner also did 
not monitor its wastewater discharge. From January 2004 
to December 2008, it submitted monthly DMRs to DEQ that 
simply stated “no production.”

	 On December 3, 2008, petitioner’s attorney sent a 
letter to DEQ that advised the agency that petitioner had 
committed permit violations and submitted inaccurate 
DMRs. Petitioner later submitted corrected DMRs that pro-
vided estimates of the amount of seafood processed each 
month, but did not include any information about water 
sampling results or about solid waste disposal. Petitioner 

relevant terms of the two permits were nearly identical in substance; the fact 
that two different permits were in effect at different times is immaterial to the 
issues on judicial review. Accordingly, we refer to the permits collectively as the 
“permit.”
	 2  In his proposed final order, the ALJ explained that “mesh” refers to “the 
number of openings per square inch on the screen. When a screen has a higher 
mesh count, each hole is normally smaller than would be the case with a lower 
mesh screen. When the mesh is higher, fewer solids can pass through the screen.”
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358	 Bandon Pacific v. Environmental Quality Commission

stopped disposing of solid wastes directly into the river 
sometime in December 2008. In January 2009, petitioner 
installed a drain screen that satisfied the “40 mesh” permit 
requirement. Eventually, petitioner connected the drain to 
the city sewer and stopped discharging wastewater directly 
into the Coquille River.

	 In November 2009, DEQ issued to petitioner a 
notice of civil penalty. According to the department’s for-
mula (which was included in the notice), the “base penalty” 
for a violation is determined in part by the magnitude of 
that violation. Thus, for example, a violation that is deter-
mined to be “moderate” will result in a higher penalty than 
a violation that is determined to be “minor.” See OAR 340-
012-0140. DEQ’s notice classified all of petitioner’s violations 
as “moderate” in magnitude. Petitioner requested a con-
tested case hearing and argued, among other things, that 
the proposed penalty of $208,554 contained in DEQ’s notice 
should be reduced because the violations should be classified 
as minor rather than moderate.

	 By administrative rule, DEQ has assigned spe-
cific magnitudes to some categories of violations. The vio-
lations that petitioner committed are not among those that 
are assigned a magnitude by rule. See OAR 340-012-0135. 
Violations that are not assigned a different magnitude by 
rule are presumed to be moderate. OAR 340-012-0130(1). 
That presumption, however, is rebuttable. According to OAR 
340-012-0130(2), a party may prove that a lesser magnitude 
applies by producing evidence that a lesser magnitude is 
“more probable than the presumed magnitude.” OAR 340-
012-0130(4) explains what must be true for a violation to be 
minor:

	 “The magnitude of the violation is minor if [DEQ] finds 
that the violation had no more than a de minimis adverse 
impact on human health or the environment, and posed no 
more than a de minimis threat to human health or other 
environmental receptors. In making this finding, [DEQ] 
will consider all reasonably available information includ-
ing, but not limited to: the degree of deviation from appli-
cable statutes or commission and [DEQ] rules, standards, 
permits or orders; the extent of actual or threatened effects 
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of the violation; the concentration, volume, or toxicity of the 
materials involved; and the duration of the violation.”

	 At the contested case hearing, petitioner submitted 
evidence that included an underwater survey of the river 
near the processing facility. The ALJ made specific findings 
with respect to that evidence:

	 “In 2010, [petitioner] retained the services of Alan 
Ismond, a chemical engineer, and his company Aqua-Terra 
Consultants. Mr.  Ismond formed the company in 1993 to 
provide engineering and environmental consulting services 
to the seafood processing industry. In late 2010, Mr. Ismond 
commissioned a survey of the Coquille River bed in the 
area near [petitioner’s] facility. The survey revealed no 
visible remains of fish carcasses. [Petitioner] discharged 
fish wastes in an area of the river near the mouth of the 
Pacific Ocean. Because of that proximity, currents and 
tidal exchanges were substantial and likely dispersed any 
discharges of wastewater and fish carcasses very quickly. 
Because the waste did not accumulate on the river bed, 
Mr. Ismond concluded that the material was likely quickly 
dispersed into the ocean with no significant impact on the 
environment.”

	 Those findings were supported by the report by 
Aqua Terra Consultants, which concluded that there was 
“no evidence of impact by either solid or liquid disposal on 
the seabed.” They were also supported by the testimony of 
Ismond. During the hearing, Ismond testified that he com-
missioned divers to survey the river near the facility. The 
divers did not see piles of fish carcasses or any other evi-
dence of petitioner’s activities. Based on the divers’ obser-
vations, Ismond concluded that there was “no impact to the 
environment” at the time of the river survey.3

	 3  Ismond explained:
	 “There were no visible remains from the discharge. And generally, the 
waste piles that I deal with are [from] clients that discharge substantial 
amounts of seafood waste and you’ll end up with like a one to seven-acre 
waste pile. It can be twenty feet deep.
	 “In the case of waste piles of that size and magnitude, you know you’re 
having an impact on the seafloor, you know you’re having an impact on ben-
thic organisms.
	 “But in the case of this survey, they couldn’t find a waste pile, so my 
conclusion is if there’s no waste pile, there’s not likely to be any impact on the 
receiving environment.”
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	 Ismond’s testimony did not end there, however. 
Ismond also hypothesized that the reason why no waste pile 
was found was that, because of the proximity to the mouth 
of the Coquille River, the waste was likely quickly dispersed 
into the ocean. Ismond testified that the discharged waste 
was “a non-toxic material” and that the amount of discharge 
was relatively small.4 Based on those observations, Ismond 
opined that it was “more than likely” that petitioner’s activ-
ities would have had no impact on the environment during 
the period covered by the alleged violations.5

	 DEQ put forth no evidence to contradict Ismond 
or the report by Aqua Terra Consultants. DEQ’s cross-
examination of Ismond was limited to questions about 
whether Ismond was familiar with other seafood processors 
and whether he knew of another facility that had submitted 

	 4  Ismond testified as follows:
	 “Let me clarify one thing. We should characterize what the waste is that 
they discharged. It wasn’t mercury. It wasn’t oil. It wasn’t gasoline. It was 
fish. So by its very nature, it’s not a—it’s a non-toxic material.
	 “And in terms of quantities, looking at the quantities that they pro-
cessed and the receiving environment, I would not imagine there would be an 
adverse impact. The quantities were too small and the receiving environment 
is too energetic for me to expect an adverse impact.”

	 5  During the contested case hearing, the following exchange occurred between 
Ismond and petitioner’s attorney:

	 “Q.  When was the seafloor survey done again?
	 “A.  The report is dated November 10, 2010, and the survey was done, I 
guess, November 4, 2010.
	 “Q.  And was the plant processing then?
	 “A.  The plant, I believe, was discharging to city sewer at the time.
	 “Q.  Okay. And would you expect to have seen the results if this had been 
done when they were processing through the offal?
	 “A.  More than likely.
	 “Q.  And why is that?
	 “A.  Because of the de minimis quantity process discharge and the receiv-
ing environment, I wouldn’t expect there to be any significant impacts.
	 “Q.  In your professional opinion, did the wastewater discharges from 
Bandon have more than a de minimis impact or threat to human health or 
the environment?
	 “A.  No.
	 “Q.  And why?
	 “A.  Again, because of the type of material being discharged, the quan-
tity of material being discharged, and the receiving environment that it was 
going into.”
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inaccurate DMRs indicating “no production.” DEQ did not 
ask Ismond about the results of the river survey or the con-
clusions that he drew from it. Nor did DEQ question him 
about his impression of the river near the facility as “ener-
getic” or his characterization of the waste that petitioner 
deposited into the river as “small” amounts of “non-toxic 
material.” The ALJ did not make any credibility findings 
with respect to Ismond’s testimony.

	 In its written closing arguments, the department 
agreed that there was no “direct evidence of actual harm 
to the environment.” It argued, however, that the lack of 
evidence was attributable to petitioner’s failure to monitor 
its wastewater. DEQ also argued that petitioner’s violations 
posed more than a de minimis threat of harm to the envi-
ronment because the failure to monitor and report waste-
water discharges threatened the integrity of the state’s per-
mit system. DEQ argued that it needs the data contained in 
DMRs because, to make appropriate regulatory decisions, 
it needs “an accurate understanding of what pollutants are 
being discharged into Oregon waters.”

	 The ALJ agreed with DEQ that petitioner’s viola-
tions should be considered “moderate” rather than “minor.” 
The ALJ reasoned as follows:

	 “In this case, [petitioner] failed to perform required 
monitoring for five years. Given the passage of time, it is 
simply not possible to determine if [petitioner’s] activities 
had an adverse impact on the environment or if they posed 
more than a de minimis threat to human health or other 
environmental receptors at the time of the various dis-
charges. While there is no evidence of current environmen-
tal harm to the Coquille River in the area near the facility, 
whether more significant harm occurred in the past is sim-
ply a matter of conjecture.”

(Emphasis in original.)

	 The ALJ also noted that one of the factors for deter-
mining whether a violation is minor is “the concentration, 
volume, or toxicity of the materials involved.” See OAR 
340-012-0130(4) (listing factors). The ALJ then concluded 
that, “[b]ecause [petitioner] did not perform its required 
monitoring obligations, the precise concentration, volume, 
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and toxicity of the discharged wastewater can never be 
known.”

	 The ALJ did, however, reduce the proposed pen-
alty by several thousand dollars, to $200,266, because DEQ 
failed to present evidence that petitioner had obtained 
an “economic benefit” from one of its violations. The EQC 
affirmed the ALJ’s conclusion in its entirety, including the 
determination that the magnitude of petitioner’s violations 
was moderate.

	 When reviewing a final order to determine whether 
a particular finding is supported by substantial evidence, 
our task is to determine whether “the record, viewed as a 
whole, would permit a reasonable person to make that find-
ing.” ORS 183.482(8)(c). Our standard of review requires 
that we defer to the agency’s judgment “as to what infer-
ences should be drawn from the evidence.” Tilden v. Board of 
Chiropractic Examiners, 135 Or App 276, 281, 898 P2d 219 
(1995). Furthermore, “[a]s part of our review for substantial 
evidence, we also review the board’s order for substantial 
reason—that is, we determine whether the board provided 
a rational explanation of how its factual findings lead to the 
legal conclusions on which the order is based.” Arms v. SAIF, 
268 Or App 761, 767, 343 P3d 659 (2015). See also Drew 
v. PSRB, 322 Or 491, 500, 909 P2d 1211 (1996) (agencies 
“are required to demonstrate in their opinions the reason-
ing that leads the agency from the facts that it has found to 
the conclusions that it draws from those facts” (emphasis in 
original)).

	 Here, the EQC affirmed the ALJ’s legal conclusion 
that petitioner failed to offer sufficient evidence to overcome 
the presumption that the proper magnitude classification 
for petitioner’s violations is “moderate.” As we understand 
it, the ALJ reached that conclusion for two reasons. First, 
the ALJ noted that determining the precise environmental 
impact in this case is complicated by the five-year duration 
of the violation. Second, the ALJ concluded that the river 
survey provided evidence that there was no “current envi-
ronmental harm to the Coquille River,” but shed no light 
on “whether more significant harm occurred in the past.” 
(Emphasis in original.)

Attachment A 
Jan. 17-19, 2017, EQC meeting 
Page 8 of 10

Item Q 000012

http://www.publications.ojd.state.or.us/docs/A150954.pdf


Cite as 273 Or App 355 (2015)	 363

	 On judicial review, petitioner points out that it did 
submit evidence on the issue of past environmental harm. 
Ismond specifically testified that, more likely than not, 
the fish waste and wastewater that petitioner discharged 
into the river between 2004 and 2008 would have had no 
adverse affect on the environment during that period of 
time. Ismond’s opinion was based partially on the results 
of the river survey. It was also, however, based on other fac-
tors, including Ismond’s experience in the seafood industry 
and as a consultant for other seafood processing facilities, 
the relatively small amount of production occurring at the 
Bandon facility during the relevant time period, the type 
of waste being discharged, and the river’s ability to quickly 
disperse discharged material into the ocean.

	 After considering the record, we agree with peti-
tioner’s characterization of the evidence that it submitted 
and conclude that the agency failed to provide substantial 
reason for its conclusion that petitioner’s violations were 
moderate in magnitude. Under the applicable rule, peti-
tioner does not have to prove the “precise concentration, vol-
ume, and toxicity of the discharged wastewater” in order to 
rebut the presumption of moderate magnitude. Rather, peti-
tioner’s burden is to demonstrate that a minor magnitude is 
“more probable than the presumed magnitude.” OAR 340-
012-0130(2). Petitioner submitted evidence that, if believed 
by the trier of fact, would satisfy that burden. Specifically, 
petitioner submitted corrected DMRs with estimates of how 
much seafood was processed each month, the results of the 
river survey, testimony about the characteristics of the river 
near the processing facility, and testimony about the type 
of waste that was discarded. The evidence also includes the 
opinion of an expert witness who specifically opined that 
“more than likely” petitioner’s activities caused no environ-
mental harm.

	 Although the rule requires the department to con-
sider “all reasonably available information,” which would 
include the evidence that petitioner put forward, it appears 
that the department and the ALJ focused entirely on the 
duration of the violation and petitioner’s failure to report. 
Those are relevant factors, of course, but not the only fac-
tors. As to other factors, such as the toxicity of the material 
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that was discharged, petitioner offered evidence that went 
unrefuted. The department’s order fails to offer a reasoned 
explanation of why, taking account of “all reasonably avail-
able information,” petitioner failed to rebut the presumption 
of “moderate” magnitude. OAR 340-012-0130(4) (emphasis 
added).6 Consequently, we reverse and remand for recon- 
sideration.

	 Reversed and remanded for reconsideration.

	 6  We do not mean to suggest that DEQ was necessarily required to submit 
evidence to rebut petitioner’s evidence regarding the toxicity or likely harm 
caused by the discharge. The rule gives the department considerable latitude to 
determine whether, in light of “all reasonably available information,” a petitioner 
has rebutted the presumption of “moderate” magnitude. But, where a petitioner 
does present affirmative evidence that a permit violation had little or no impact 
on the environment, and the department nevertheless deems the violation “mod-
erate” rather than “minor,” it is incumbent on the department to explain its rea-
sons with reference to an accurate characterization of the information available 
to it.
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RESPONDENT’S ANSWERING BRIEF
_______________

STATEMENT OF THE CASE

The Environmental Quality Commission (“EQC” or “the Commission”)

accepts petitioner’s (or “Bandon Pacific’s”) statement of the case as adequate

for review, except as supplemented in the argument.

Questions Presented on Judicial Review

1. The notice of civil penalty provided that the Department of

Environmental Quality (“DEQ” or “the Department”) was assessing 46 Class I

penalties for monitoring violations, out of over 2000 total possible such

penalties for a five year period. In response to petitioner’s inquiry, DEQ

explained that the total number of penalties was arrived at based on the kinds of

violation and the number of years of violations. Did substantial evidence

support the EQC’s determination that DEQ did not intend to assess any Class II

penalties?

2. Did the EQC correctly determine that the two year statute of

limitations for “actions upon a penalty” in ORS 12.110(2) did not apply to bar

DEQ’s administrative penalties?

3. DEQ determined that for purposes of calculating its penalties, the

magnitude of the violations was “moderate.” Did substantial evidence support

the conclusion that petitioner failed to meet its burden of proving that another

magnitude should apply?

Attachment C 
Jan. 17-19, 2017, EQC meeting 
Page 99 of 142

Item Q 000171



2

4. Did the Commission abuse its discretion in calculating the penalty, in

particular by taking into account that petitioner was owned by a large seafood

processing company?

Summary of Argument

Petitioner does not contest the EQC’s finding that it unlawfully

discharged waste and failure to monitor its discharges, violating multiple DEQ

discharge and monitoring requirements for a period of five years. Rather,

petitioner incorrectly contends that the penalties assessed were required to be

smaller.

1. The EQC’s conclusion that DEQ intended to assess 46 Class I

violations rather than a combination of Class I and Class II violations is

supported by substantial evidence. Contrary to petitioner’s assertion, the

Department did not make a mathematical error in choosing to assess 46 Class I

penalties. While the Department calculated the total number of violations it

chose to assess based on the total number of years in which petitioner violated

its permit and monitoring requirements, the 46 violations for which penalties

were actually assessed were Class I violations. Nor were the Department’s

penalties inconsistent with the notice of penalty, which clearly stated that the

violations were Class I violations.

2. The two year statute of limitations in ORS 12.110(2) did not bar any

of the penalties, because that statute of limitations does not apply to
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administrative proceedings. The text and context of the statute demonstrate that

the limitation is intended to apply to “actions,” which – unlike the present

administrative proceedings – occur in court. This court has so interpreted the

term “action” with respect to a related statute of limitations, Reynolds Metals v.

Rogers, 157 Or App 147,151, 967 P2d 1251 (1998).

3. Substantial evidence in the record supported the conclusion that

petitioner failed to overcome the presumption that the violations were

“moderate” in magnitude; in particular, petitioner failed to show that a “minor”

magnitude was more probable. Under applicable rules, to make a finding of

“minor,” the agency would have to find that the violation had “no more than a

de minimus adverse impact on human health or the environment,” and posed

“no more than a de minimus threat to human health or other environmental

receptors.” Petitioner’s evidence of current lack of harm to the environment did

not demonstrate a lack of harm in prior years when petitioner unlawfully failed

to monitor discharges. In addition, other factors beyond actual harm determine

the magnitude. In this case, petitioner’s absolute failure to comply with

monitoring requirements for five years constituted substantial evidence of more

than a de minimus threat of harm to the environment, especially given the threat

such conduct poses to the integrity of the permit system.

4. The Commission did not improperly “pierce the corporate veil” by

taking into account petitioner’s status as a wholly owned subsidiary of a large
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seafood processing company. The Commission did not charge petitioner’s

owner with any violations, and did not abuse its discretion in determining the

amount of penalties.

Background regarding penalty calculations.

Because this case involves the assessment of penalties, the Commission

provides a brief summary of DEQ’s penalty authority. The Department is

authorized to issue a penalty of up to $10,000 per day of violation of Oregon’s

statutes or rules protecting water quality. ORS 468.130(1). Each day a

violation occurs constitutes a separate offense. ORS 468.140(2); see also

OAR 340-011-0540 (“[e]ach and every violation is a separate and distinct

violation, and in cases of continuing violations, each day’s continuance is a

separate and distinct violation”). With exceptions that do not apply to this case,

“the department may assess a civil penalty for any violation.”1 OAR 340-012-

0045. In this case, DEQ assessed Bandon Pacific for only 56 of the 4,078

violations that occurred over a five-year period.

The exact amount of each penalty for each violation that DEQ may assess

in a given situation is determined by a formula provided for by administrative

rule, OAR 340-012-0140. The procedure for calculating DEQ civil penalties is

1 A “violation” is defined as “a transgression of any statute, rule,
order, license, permit, or any part thereof and includes both acts and
omissions.” OAR 340-012-0030(12).
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set forth in OAR 340-012-0045. The first step in calculating a penalty is to

determine the “base penalty” by assigning the appropriate classification and

magnitude to the violation. Once the base penalty is determined, various

mitigating and aggravating factors are considered and applied to the base

penalty to arrive at the “gravity-based” portion of the penalty. OAR 340-012-

0045. The gravity-based portion of the penalty is then added to any economic

benefit gained through committing the violation.

After applying the regulatory formula to the 56 violations DEQ assessed,

DEQ ultimately determined that the total penalty for those 56 violations was

$200,266.2 The Department’s findings, determinations and civil penalty

calculations are set forth in Exhibits 1, 2 and 3 of the Notice. ER 36-41. That

total falls well below the maximum possible penalty authorized by the

applicable statutes and rule for 56 violations occurring over a five year period.

ANSWER TO FIRST ASSIGNMENT OF ERROR

The EQC did not err in imposing all penalties for Class I violations.

Preservation of Error

The EQC agrees that this claim of error is preserved.

2 That penalty amount of $208,554 in the notice was changed to
$200,266 based on a change in the economic benefit calculation. .
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Standard of Review

The court reviews to determine whether substantial evidence in the

record supports the EQC’s finding that DEQ intended to impose all Class I

violations. ORS 183.482(8)(c).

ARGUMENT

Petitioner takes issue with the penalties assessed for wastewater

discharge monitoring violations, contending that some of the monitoring

violations should have been treated as “Class II” violations rather than “Class

I.” The terms “Class I” and “Class II” relate to the timing of violations: Class II

violations would be violations under the rules in effect before March 31, 2006.

After that date, the classification for these violations was increased to Class I,

which carries a potentially higher base penalty. Petitioner contends that the

order is not consistent with the notice of civil penalty and that the EQC violated

ORS 468.130(2) 3 and unspecified administrative rules. (App Br. 19).

3 ORS 468.130(2) provides:

(2) In imposing a penalty pursuant to the schedule or
schedules authorized by this section, the commission and regional
air quality control authorities shall consider the following factors:

(a) The past history of the person incurring a penalty in
taking all feasible steps or procedures necessary or appropriate to
correct any violation.

Footnote continued…
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Petitioner contends that the EQC order, which assesses all of the violations as

Class I violations, is based on an arithmetical error and is not supported by

substantial evidence. But as described below, petitioner misstates DEQ’s basis

for determining the number of penalties assessed. DEQ intended to impose

penalties solely for the post-March 2006 violations.

Petitioner’s theory is that some of the violations occurred prior to

March 31, 2006, when the violation classification changed from Class II to

Class I, and that therefore the Department was required to calculate some of the

penalties as Class II violations. Petitioner apparently bases that claim on

(…continued)

(b) Any prior violations of statutes, rules, orders and permits
enforceable by the commission or by regional air quality control
authorities.

(c) The economic and financial conditions of the person
incurring a penalty.

(d) The gravity and magnitude of the violation.

(e) Whether the violation was repeated or continuous.

(f) Whether the cause of the violation was an unavoidable
accident, negligence or an intentional act.

(g) The violator's cooperativeness and efforts to correct the
violation.

(h) Whether the violator gained an economic benefit as a
result of the violation.

(i) Any relevant rule of the commission.
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language from the Notice’s Exhibit 1, which states: “Of the 2,248 occurrences

of the violation, the Department elects to assess separate penalties for 46 Class I

occurrences of the violation. The Department arrived at 46 violations by

assessing one penalty per monitoring requirement violated per year.” The

penalties assessed are consistent with that notice.

As the order concluded:

Construing the Notice as a whole, the evidence established that
DEQ intended to impose penalties solely for the 46 post-March 31,
2006 violations. The Notice explicitly acknowledged that the
earlier violations were Class II. The Notice also explicitly asserts
that it is imposing penalties only for Class I violations. This
necessarily implies that DEQ was not seeking to impose any
penalties for the earlier Class II violations.
ER 10.

Bandon Pacific thus confuses the time period of the violations for which a

penalty was assessed with the manner in which DEQ calculated the total

number of violations on which to base the penalty. Bandon Pacific fails to

show that the order is incorrect.

The Department could have assessed separate penalties for over 2,000

violations of the monitoring requirement. The Department understood that

among the 2,248 violations some were Class I and some were Class II.4 The

4 The Notice states “All violations occurring on or after March 31,
2006, are Class I violations pursuant to OAR 340-012-0055(1)(o). Violations
occurring prior to March 31, 2006, are Class II violations pursuant to OAR 340-
012-0055(2)(f).”
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Department was free to assess penalties for any and all of the 2,248 violations

of monitoring requirements. And the notice explicitly states that the

Department chose to assess penalties for 46 “Class I occurrences of the

violation.” The “per year” language is included only to explain how the

Department arrived at the total number of violations for which to penalize. The

notice did not state that the Department was assessing penalties for violations

that occurred in each year that Bandon Pacific committed violations.

Petitioner does not deny that there were 46 post-March 2006 violations.

Rather, Bandon Pacific relies on a letter from DEQ in which it explained how it

arrived at the 46 violations. App Br 14, R-40. But the letter is consistent with

the notice. In the letter, the Department explained that it reached the number 46

by multiplying the eight kinds of required monitoring by five years of violation,

and adding two other kinds of monitoring times three, the number of years

during which that kind of violation took place:

* * *DEQ arrived at 46 violations by assessing a penalty for
one violation per year for each of the permit’s monitoring and
reporting requirements violated by Bandon. DEQ assessed three
penalties each for failing to monitor for e.coli and fecal coliform
bacteria because these requirements were only in effect in 2006
through 2008. DEQ assessed five penalties each, 2004-2008, for
the following eight parameters: total suspended solids, biochemical
oxygen demand, oil & grease, pH, flow, raw product processed,
waste solids generated, and waste solids disposed.” Ex. R-40.

Attachment C 
Jan. 17-19, 2017, EQC meeting 
Page 107 of 142

Item Q 000179



10

Bandon Pacific refers to the letter as “conclusive evidence” that DEQ

made an arithmetical miscalculation and actually intended to impose

penalties for Class II violations. (App Br. 14). But the letter used the

same language as the Notice, and — as in the notice — nowhere stated

that penalties were being assessed for violations occurring in each of the

five years of the violation period. Thus, petitioner attempts to

manufacture an inconsistency where there is none.

In sum, the Department did not make a mathematical error in

choosing to assess 46 Class I penalties; nor were the Department’s

penalties inconsistent with the notice of penalty, which clearly stated that

the violations were Class I violations. The EQC order is supported by

substantial evidence and consistent with the notice of penalty.

ANSWER TO SECOND ASSIGNMENT OF ERROR

The EQC correctly determined that ORS 12.110(2) did not bar DEQ from

assessing penalties for violations occurring before December 2006.

Standard of Review

The court reviews the EQC’s conclusion for errors of law.

ORS 183.417(8)(a).

Preservation

The EQC agrees that this claim of error was preserved.
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ARGUMENT

According to Bandon Pacific, the EQC was barred by the statute of

limitations in ORS 12.110(2) from imposing penalties for violations older than

two years. ORS 12.110(2) states: “An action upon a statute for a forfeiture or

penalty to the state or county shall be commenced within two years.” The EQC

correctly found that the statute does not apply to this administrative penalty

proceeding.

The text in context of ORS 12.110(2) demonstrate that it does not apply

to this administrative proceeding, because such proceedings are not “actions.”

Although the term “action” has different potential meanings, the first definition

is “a legal proceeding by which one demands or enforces one’s right in a court

of justice.” Webster’s Third New Int’l Dictionary. The context of this statute

makes clear that the legislature intended that an “action,” as that term is used in

ORS 12.110(2), to be a proceeding brought in court, not an administrative

proceeding. The related statute, ORS 12.020, which describes when an action

under ORS chapter 12 is deemed to have begun, refers to proceedings in court,

providing:

(1) Except as provided in subsection (2) of this section, for
the purpose of determining whether an action has been commenced
within the time limited, an action shall be deemed commenced as
to each defendant, when the complaint is filed, and the summons
served on the defendant, or on a codefendant who is a joint
contractor, or otherwise united in interest with the defendant.
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(2) If the first publication of summons or other service of
summons in an action occurs before the expiration of 60 days after
the date on which the complaint in the action was filed, the action
against each person of whom the court by such service has
acquired jurisdiction shall be deemed to have been commenced
upon the date on which the complaint in the action was filed.
(emphasis added)

An “action” is thus a proceeding that is commenced when a complaint is filed

and a summons is served. “Complaints” and “summons” are procedures used to

begin court proceedings and do not occur in administrative proceedings like the

present proceeding. The statute also refers to “the court” gaining jurisdiction.

Further, ORS chapter 12 is part of a set of statutes that control procedures in

civil court proceedings. The Oregon Rules of Civil Procedure state that for

civil proceedings in Oregon courts, “[t]here shall be one form of action known

as a civil action.” ORCP 2. That context demonstrates that those are the type

of “actions” contemplated by ORS 12.110(2) and they do not include

proceedings under the Administrative Procedures Act.

For analogous reasons, this court has held that the term “action” in a

related section in ORS Chapter 12 does not refer to administrative claim

proceedings (in the context of workers’ compensation claims). Reynolds Metals

v. Rogers, 157 Or App 147,151, 967 P2d 1251 (1998). There, the Court of

Appeals held that ORS 12.140, providing a limitation for “an action for any

cause not otherwise provided for,” did not apply to workers’ compensation

claims:
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Insurers’ argument is further deflated by the fact that
ORS 12.140 does not apply to workers’ compensation claims.
Instead, the Workers’ Compensation Act is the “complete
statement of the parties’ rights and obligations, and they are sui
generis.” * * * ORS 12.140 states that an action must be
commenced within 10 years. ORS 12.020(1) provides that an
action is commenced when a complaint is filed and summons
served on a defendant. See also ORCP 3 (action is commenced by
the filing of a complaint with the clerk of the court). In contrast, a
workers’ compensation claim is not an action. No complaint is
ever filed with the clerk of the court when a workers’
compensation claim is made. Rather, a notice of a claim is filed
with the employer. ORS 656.265(1). There is no service of a
summons on the “defendant” because there is no defendant in a
workers’ compensation case. (citation omitted)

Similarly, in this APA proceeding, there is no summons and complaint.

The Oregon APA contains its own procedural requirements that are distinct

from those of the civil court system. See e.g. ORS 183.415 (describing notice

requirements); ORS 183.425 (describing discovery requirements);

ORS 183.450 (describing evidentiary requirement). Because the APA does not

contain any general statutes of limitations and the state statutes that give rise to

this DEQ enforcement action also contain no statute of limitations applicable to

this DEQ administrative penalty proceeding, there is no statute of limitations

applicable to this DEQ administrative penalty proceeding.

Petitioner’s authorities are not to the contrary. First, petitioner cites a

Washington case, in which a statute with text similar to ORS 12.110 was

applied to an administrative proceeding, U.S. Oil & Refining Co. v. State Dept.

of Ecology, 96 Wash 2d 85, 633 P2d 1329 (1981). However, even if that
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decision constituted authority in Oregon, the Washington court was not directly

presented with the question presented here, as to whether the statute applied at

all to an administrative penalty. Rather, the Washington court determined that

the statute had not been impliedly repealed, and the court considered when the

“action” commenced for purposes of determining how it applied.

Second, petitioner also cites Oregon cases finding general similarities

between administrative and judicial proceedings. Those cases do not overcome

the specific text in context of the statute at issue here. In St. Paul Fire &

Marine Ins. Co., Inc. v. McCormick & Baxter Creosoting Co., 126 Or App 689,

701, 870 P2d 260 (1994), the court construed the word “suit” in an insurance

policy to include administrative action because it determined that that was the

intent of the parties under those circumstances. The word “suit” was not

defined in the policy and the court interpreted the policy to determine that the

term was broad enough to include a DEQ administrative cleanup action and that

the parties intended that it provide such coverage. Here, the terms of

ORS 12.110(2), read in context, apply to court proceedings, not administrative

proceedings under the APA.

In Donovan v. Barnes, 274 Or 701, 548 P2d 980 (1976), the court

determined that a claim for malicious prosecution could be brought on the basis

of university disciplinary proceedings. Malicious prosecution is a common law

tort claim and the court recognized that there was no reason that it should not
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apply to a proceeding that was administrative, as opposed to judicial. Id. at

705. But the case did not interpret any statute, much less ORS 12.110(2).

While it is perhaps true that administrative proceedings are similar in

some respects to judicial proceedings, they are not the same and the Oregon

legislature has provided the separate procedural requirements for each. The

general similarity of civil judicial proceedings to administrative proceedings

does not justify the application of judicial procedural requirements to

administrative proceedings when the legislature has not done so. 5

The Commission correctly determined that ORS 12.110(2) does not

apply to this proceeding. As shown above, the text and context of

ORS 12.110(2) demonstrate that it was intended to apply to judicial court

proceedings and not administrative proceedings.

ANSWER TO THIRD ASSIGNMENT OF ERROR

The EQC’s finding that the violations were “moderate” under OAR 340-

012-0130(1) is supported by substantial evidence.

5 The Clean Water Act also contains no requirement that a state
adopt a particular statute of limitations for federal approval of the delegated
program. See generally 40 CFR 123.27 (describing enforcement requirements
for a delegated state program under the Clean Water Act, with no mention of a
statute of limitations).

Attachment C 
Jan. 17-19, 2017, EQC meeting 
Page 113 of 142

Item Q 000185



16

Standard of Review

The court reviews to determine whether substantial evidence in the

record supports the EQC’s finding that petitioner did not overcome the

presumption that the violations were “moderate.” ORS 183.482(8)(c).

Preservation of Error

The Commission agrees that these claims of error are preserved.

ARGUMENT

Petitioner challenges the determination of the magnitude of the violation

used to calculate the penalty. For purposes of calculating the amount of a civil

penalty, the applicable rule provides that the magnitude of a violation is

“moderate” unless DEQ determines, “using information reasonably available to

it,” that the magnitude should instead be major or minor. OAR 340-012-

0130(1).6 Once DEQ makes that determination, “the department’s

6 OAR 340-012-0130(4) provides:

The magnitude of the violation is minor if the department
finds that the violation had no more than a de minimis adverse
impact on human health or the environment, and posed no more
than a de minimis threat to human health or other environmental
receptors. In making this finding, the department will consider all
reasonably available information including, but not limited to: the
degree of deviation from applicable statutes or commission and
department rules, standards, permits or orders; the extent of actual
or threatened effects of the violation; the concentration, volume, or
toxicity of the materials involved; and the duration of the violation.
In making this finding, the department may consider any single
factor to be conclusive.
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determination is the presumed magnitude of the violation, but the person

against whom the violation is alleged has the opportunity and the burden to

prove that another magnitude applies and is more probable than the presumed

magnitude.” OAR 340-012-0130(2). Thus, the rule provides for a rebuttable

presumption. In this case, DEQ determined that the magnitude of each

violation was moderate, and the EQC agreed.

Bandon Pacific argues that the EQC incorrectly found that the magnitude

of the violation was moderate, because Bandon Pacific presented evidence that

the magnitude should have been minor. According to petitioner, the magnitude

should be minor, because petitioner introduced evidence that the violations

“only had de minimus impact on human health and/or the environment.” (App

Br 27). Petitioner is incorrect.

While petitioner did present evidence as to current lack of environmental

harm, substantial evidence nonetheless supported the finding that the violations

were moderate. First, as the order notes, Bandon Pacific’s evidence does not

demonstrate the environmental harm caused by the violations. That evidence

addresses only the current state of the river, not any harm caused by the

violations in the past. As DEQ found, because Bandon Pacific did not perform

the monitoring required by its permit there was no evidence of the harm caused

Attachment C 
Jan. 17-19, 2017, EQC meeting 
Page 115 of 142

Item Q 000187



18

by its earlier discharges.7

More importantly, additional factors are relevant to the magnitude

determination besides the actual environmental harm. To make a finding of

“minor,” the Department must find both: 1) that the violation had “no more than

a de minimus adverse impact on human health or the environment,” and 2) that

the violation posed “no more than a de minimus threat to human health or other

environmental receptors.” OAR 340-012-0130(4). In making that

determination:

“the department will consider all reasonably available information
including, but not limited to: the degree of deviation from
applicable statutes or commission and department rules, standards,
permits or orders; the extent of actual or threatened effects of the
violation; the concentration, volume, or toxicity of the materials
involved; and the duration of the violation. In making this finding,
the department may consider any single factor to be conclusive.”
OAR 340-012-0130(3).

Here, as explained below, substantial evidence supports the conclusion that

7 If petitioner means to contend that it automatically overcame the
rebuttable presumption because it presented some evidence, that would be
wrong. See generally Lawrence v. Clackamas County, 164 Or App 462, 466-
467, 992 P2d 933 (1991). In Lawrence, the court compared the “bursting bubble
theory” of rebuttable presumptions – by which a presumption can be rebutted
by the introduction of any evidence tending to show the presumed fact is not
true – to the view that a presumption must be overcome by a preponderance of
the evidence. The court stated that legislature refers to the latter view of
“rebuttable presumption” unless it specifically states otherwise. Here, the rules
expressly require a showing that a different magnitude is “more probable” than
not.
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Bandon Pacific’s violations posed more than a de minimus threat of harm to the

environment.

As noted above, the rules establish several criteria for determining

whether a violation is of minor magnitude, and any single factor may be

conclusive. In this case, DEQ found two factors to be conclusive in

determining that Bandon Pacific’s violations were not of minor magnitude: the

degree of deviation from permit requirements and the duration of the violations.

Substantial evidence supports that determination. It is undisputed that for a

period of five years, Bandon Pacific failed to comply with a single substantive

requirement of the permit.

Petitioner’s violations threatened harm, in particular by threatening the

integrity of the permit system. The regulatory system that protects water

quality in Oregon is wholly dependent on complete and accurate reporting by

permittees. The Department and the public need the data not only to ensure that

sources of discharges are in compliance with their permits, but also to maintain

an accurate understanding of what pollutants are being discharged to Oregon

waters. Regulatory decisions that substantially impact the quality of Oregon’s

waters and members of the regulated community are based on those data, such

as the establishment of permit limits and total maximum daily loads. The

importance of the permit monitoring requirements is emphasized by the

certification statement a permittee is required to sign on each monitoring report,
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which states that the permittee is “aware that there are significant penalties for

submitting false information, including the possibility of fines and

imprisonment.” Bandon Pacific’s total disregard for its permit legal obligations

for five years significantly undermines the integrity of the system that protects

Oregon waters and constitutes a gross deviation from permit requirements that

presents a threat of more than de minimus harm to the environment. The same

is true for its failure to pass its wastewater through 40 mesh screen prior to

discharge and its unpermitted disposal of fish carcasses into the Coquille River

over the same period.

Bandon Pacific makes two arguments as to why the order’s emphasis on

the lack of data is misplaced. First, Bandon Pacific contends that the

Commission’s decision amounts to a “per se” rule that a moderate finding

cannot be rebutted when the penalty is assessed for failure to monitor. But as

discussed above, violations based on failures to monitor present a particularly

troubling scenario. And the record supports the finding under the specific

circumstances presented here, when there was a total failure to monitor for such

an extended period of time.

Second, Bandon Pacific relies on the fact that it eventually submitted

corrected monitoring reports to identify the approximate amount of seafood

actually processed during the five years when it had submitted false reports.

While that attempt at correction may be laudable, it is not contemporaneous
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direct evidence. Further, reliance on that attempt does not take into account the

other factors considered in determining threat of harm.

In sum, substantial evidence supports the conclusion that Bandon Pacific

did not show that it was more probable than not that the violations were

“minor” instead of “moderate.”

ANSWER TO FOURTH ASSIGNMENT OF ERROR

The penalty fell within the range of discretion delegated to the agency

and did not improperly take into account the fact that Bandon Pacific is a

subsidiary of the Pacific Seafood Group.

Preservation of Error

The EQC agrees that this claim of error is preserved.

Standard of Review

The court reviews to determine whether the EQC abused its discretion.

ORS 183.482(8)(b)(A).

ARGUMENT

Bandon Pacific challenges the penalty on the ground that DEQ

improperly took into account Bandon Pacific’s relationship with Pacific

Seafood Group in determining the penalty. (App Br 31). Bandon Pacific is a

wholly owned subsidiary of Pacific Seafood Group, one of the largest seafood

conglomerates on the west coast. Relying on City of Salem v. H.S.B., 302 Or

648, 733 P2d 890 (1987), Bandon Pacific contends that the order improperly
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disregards corporate form.8 The penalty fell well within the Commission’s

discretion.

First, the fact that Bandon Pacific is owned by a large seafood processor

is relevant to considerations that DEQ regularly and appropriately looks at

when exercising its discretion to issue administrative penalties for violations of

environmental laws. Such considerations include whether the violator was or

should have been aware of its environmental responsibilities, whether it had the

resources and expertise to comply with those responsibilities, whether its

violations were innocent mistakes, or the product of negligence or some level of

intention, and other similar considerations. Specifically, Bandon Pacific’s

ownership by Pacific Seafood group belies Bandon Pacific’s continued

contention that Bandon Pacific is a simple “mom and pop” type operation.

Second, the Commission did not in fact “pierce the corporate veil” and

hold Pacific Seafood Group accountable for the actions of Bandon Pacific. The

8 Petitioner says that “the impetus for DEQ imposing multiple
penalties against Bandon Pacific, which in turn inflated the total DEQ penalty
to exceptionally high level was DEQ’s misplaced focus on Pacific Seafood
Group.” Petitioner claims that it demonstrated below that Pacific Seafood was
the “real target” (App Br 33) but does not detail how it did so. The court should
not be required to search the record to find such information. In any event, the
items cited in petitioner’s brief include Bandon Pacific’s briefing below, which
in turn simply cites a press release and emails and a letter from DEQ to Bandon
Pacific’s counsel (R-26, R28, R39). Nothing in those documents warrants a
conclusion contrary to the EQC’s order.
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EQC did not calculate the penalty based on Pacific Seafood Group’s history of

environmental violations, or attempt to hold Pacific Seafood Group accountable

in any way for Bandon Pacific’s actions.

Below, petitioner inferred from documents in the record that DEQ’s

intent was to “punish Pacific Seafood,” (Rec 40-37) which petitioner now refers

to as “misplaced focus.” Petitioner also relies on a comparison of other DEQ

penalties to this one. (App Br 32). However, to the extent Bandon Pacific

makes that comparison to suggest that DEQ improperly departed from prior

agency practice, the record supports the ALJ’s contrary conclusion. As the

order states, Bandon Pacific identified no prior case similar to this one, and in

particular no other case like this one, involving a failure to perform daily and

monthly monitoring in violation of a permit, for a period of multiple years. ER

15.

Moreover, as the order also states, Bandon Pacific does not show how

any consideration of Bandon Pacific’s ownership improperly influenced the

penalty. The penalty fell well within DEQ’s range of discretion, and it was

correctly calculated according to the regulatory penalty matrix. Petitioner does

not contend otherwise. The record supports that conclusion. For similar

reasons, petitioner’s contention that Bandon Pacific’s due process rights were

violated because DEQ based the penalty on actions of non-parties (App Br 33)

is not well taken.
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Accordingly, the EQC did not abuse its discretion in issuing the penalty.

CONCLUSION

This court should affirm the Commission’s final order.

Respectfully submitted,

ELLEN F. ROSENBLUM
Attorney General
ANNA M. JOYCE
Solicitor General

/s/ Stephanie L. Striffler_________________________________
STEPHANIE L. STRIFFLER #824053
Senior Assistant Attorney General
stephanie.striffler@doj.state.or.us

Attorneys for Respondent
Environmental Quality Commission
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REPLY ARGUMENT ON FIRST ASSIGNMENT OF ERROR 

Bandon Pacific's first assignment of error addresses the 

inconsistency between the penalty that the Department of Environmental 

Quality ("DEQ") imposed against Bandon Pacific and the plain text of the 

Notice of Civil Penalty Assessment and Order (the "Notice of Civil Penalty").  

Whereas the Notice of Civil Penalty stated that DEQ was not penalizing 

Bandon Pacific for any Class II violations, it necessarily did so in light of the 

penalty calculation contained in an exhibit to the Notice of Civil Penalty and an 

explanatory penalty calculation letter that DEQ provided to Bandon Pacific. 

The Environmental Quality Commission ("EQC") takes the 

position that no Class II violations were included in the 46 monitoring 

violations for which Bandon Pacific was penalized.  The EQC explanation 

appears to be that even though DEQ arrived at the number of  

violations—46—by counting one violation per monitoring requirement per year 

of the violation period, which included both Class I and Class II violations, 

DEQ later disavowed its reliance on that formula and instead stated that it had 

imposed the 46 penalties for only Class I violations.  This explanation is 

inconsistent with the plain language of the Notice of Civil Penalty, the 

explanatory penalty letter, and other evidence in the record.   

In its brief, EQC argues that neither the Notice of Civil Penalty nor  

Jeff Bachman's September 21, 2010, penalty explanation letter "stated that 

penalties were being assessed for violations occurring in each of the five years 

of the violation period."  Answering Br. at 10.  The problem with that argument 

is that it ignores the express language of both documents.  The Notice of Civil 

Penalty states: 

"Of the 2,248 occurrences of the violation, the Department elects 
to assess separate penalties for 46 Class I occurrences of the 
violation.  The Department arrived at 46 violations by assessing 
one penalty per monitoring requirement violated per year."  Pet. 

Attachment C 
Jan. 17-19, 2017, EQC meeting 
Page 128 of 142

Item Q 000200



2 

 

Ex. at R-27 at 2 of Exhibit 1 of the Order; ER-37 (emphasis 
added). 

Similarly, Mr. Bachman's penalty letter states: 

"As explained in Exhibit 1 of the Notice of Civil Penalty 
Assessment, DEQ arrived at 46 violations by assessing a penalty 
for one violation per year for each of the permit's monitoring and 
reporting requirements violated by Bandon."  Pet. Ex. at R-40 
(emphasis added). 

Further, in both testimony and an e-mail, Steve Nichols, DEQ 

staff, acknowledged that he had probably made a mistake with respect to 

whether all the penalties included in the May 13, 2009, Pre-enforcement Notice 

and the Notice of Civil Penalty were Class I violations.  CCH Tr. at 59-61; Pet. 

Ex. at R-48.  Mr. Nichols also admitted that the earlier violations in the 

five-year penalty window were probably Class II violations, not Class I 

violations, and that he did not double-check which violations were being 

penalized in the Notice of Civil Penalty, even though Bandon Pacific had asked 

him to do so.  CCH Tr. at 59-61; Pet. Ex. at T-48.   

There is substantial evidence in the record to support Bandon 

Pacific's contention that DEQ included Class II violations in its penalty 

calculation for the permit monitoring requirements.  The evidence in the record 

does not support EQC's position that the penalty does not include Class II 

violations. 

REPLY ARGUMENT ON SECOND ASSIGNMENT OF ERROR 

Bandon Pacific's second assignment of error challenges EQC's 

determination that the two-year limitations period expressed in ORS 12.110(2) 

for "action[s] upon a statute for a forfeiture or penalty to the state" does not 

apply to administrative actions such as the one at issue here.  In addressing this 

question, the parties agree that the interpretation of the statute is governed by 

PGE v. Bureau of Labor and Industries, 317 Or 606, 859 P2d 1143 (1993), as 

modified by ORS 174.020, and State v. Gaines, 346 Or 160, 206 P3d 1042 
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(2009).  As explained below, under PGE and Gaines, the term "action" as used 

in ORS 12.110(2) applies to administrative as well as judicial proceedings. 

Beginning with the first-level "text in context" analysis, EQC 

correctly acknowledges that the term "action" has different potential meanings, 

Answering Br. at 11, such that it does not necessarily apply only to judicial 

proceedings.  Thus, EQC turns to the context of the statute, arguing that a 

related statute "makes clear that the legislature intended that an 'action,' as that 

term is used in ORS 12.110(2), to be a proceeding brought in court, not an 

administrative proceeding."  Answering Br. at 11.  Specifically, EQC argues 

that ORS 12.020(1), which states that in determining whether an action has 

been timely commenced, the action "shall be deemed commenced as to each 

defendant, when the complaint is filed, and the summons served on the 

defendant," shows that ORS 12.110(2) does not apply to administrative 

proceedings.  Because there are no summonses and complaints in administrative 

proceedings, EQC reasons that the legislature intended that the term "action" 

apply only to judicial proceedings. 

In advancing this argument, EQC overlooks the fact that the 

Oregon legislature enacted the predecessor to ORS 12.110(2) in 1862.1  See 

1 The Codes and Laws of Oregon § 13, at 138 (William L. Hill ed, 2d ed 1892).  

Because the statute was enacted 95 years before Oregon created any 

administrative enforcement procedures, see Or Laws 1957, ch 717, §§ 1-16, the 

legislature could not have had administrative proceedings in mind when it 

created the statute.  Thus, the context surrounding ORS 12.110(2) does not shed 

any light on the question whether the legislature intended that the term "action" 

apply to judicial proceedings while excluding administrative proceedings. 

                                              
1 Chapter 1, Title II, Section 8, of the Code of Civil Procedure stated:  "Within 
two years[,] * * * [a]n action upon a statute for a forfeiture or penalty to the 
state." 
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Turning to the second-level analysis, neither party offers any 

legislative history to elucidate the meaning of the term "action" in 

ORS 12.110(2), and there does not appear to be any available legislative history 

given the age of the statute.  As a consequence, it is appropriate to proceed to 

the third-level analysis to discern the meaning of the term "action" as used in 

ORS 12.110(2). 

The third-level analysis under PGE and Gaines involves applying 

relevant canons of construction to determine the meaning of a statute.  In this 

case, the most applicable canons are that the court assumes that the legislature 

did not intend an unreasonable result, State v. Vasquez-Rubio, 323 Or 275, 

282-83, 917 P2d 494 (1996), and that the court should attempt to determine 

what the legislature would have intended had it thought of the problem.  

Carlson v. Myers, 327 Or 213, 225, 959 P2d 31 (1998). 

Beginning with the maxim that the legislature would not have 

intended an unreasonable result, if ORS 12.110(2) were construed narrowly to 

apply only to judicial proceedings, it would create an irrational outcome.  DEQ 

has the option of bringing enforcement actions in state court under 

ORS 468.100 or administratively under ORS Chapter 183.  If ORS 12.110(2) 

were interpreted to apply only to judicial proceedings, the two-year limitations 

period would be effectively rendered meaningless because DEQ could simply 

circumvent the statute by proceeding administratively, not judicially.  Because 

EQC's proposed interpretation creates the "absurd result" that DEQ would be 

barred from bringing a penalty proceeding in court after two years, but could 

bring the same proceeding administratively forever, the court should reject that 

interpretation.  See Pete's Mountain Homeowners v. Ore. Water Resources, 

236 Or App 507, 522, 238 P3d 395 (2010) (court should favor construction of 

statute that does not lead to an "absurd result"). 
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Indeed, the close parallels between judicial and administrative 

proceedings have led a number of state courts to interpret statutes of limitations 

that refer to "actions" or "suits" to apply to administrative actions as well as to 

judicial actions.  For example, in U.S Oil & Refining Co. v. State Dep't of 

Ecology, 633 P2d 1329 (Wash 1981), the Washington Supreme Court 

concluded that RCW 4.16.100(2), which imposes a two-year limit on "[a]n 

action upon a statute for a forfeiture or penalty to the state," applies to 

administrative penalty proceedings.  Although the notice of penalty in U.S. Oil 

did not involve the issuance of a complaint or summons, which is required to 

commence an action in court under RCW 4.16.170, the supreme court held that 

"the action was commenced, for tolling purposes, with the notice of the 

penalties," which have much the same effect as a complaint or summons.  633 

P2d at 1333.2  

Similarly, in Commonwealth v. Ky. Ins. Guar. Ass'n, 972 SW2d 

276 (Ky Ct App 1997), the court held that a seven-year limitations statute for 

"suits" against a surety applied to administrative actions and judicial actions.  In 

reaching its decision, the court noted that administrative hearings officers "have 

quasi-judicial powers; they make findings of fact which are binding on appeal 

to the circuit and appellate courts unless not supported by substantial evidence."  

972 SW2d at 279.  The court went on to observe that it would be an "absurd 

result" to apply a statute of limitations to court proceedings but not to 

administrative proceedings that are quasi-judicial in nature: 

                                              
2 In its brief, EQC attempts to distinguish U.S Oil on the ground that it 
addressed the question whether RCW 4.16.100(2) had been impliedly repealed.  
Answering Br. at 14.  While it is true that the U.S. Oil court determined that the 
statute had not been impliedly repealed, that was only part of the court's 
analysis.  As set forth in Bandon Pacific's brief and summarized above, the 
court also ruled that under RCW 4.16.100(2), the "action" was commenced 
when the Department of Ecology began the administrative process by issuing a 
notice of penalties.  EQC simply ignores this salient portion of U.S. Oil.      
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"The legislative preference for prompt resolution of claims which 
underlies all statutes of limitation is equally compelling whether 
the forum is a court or a quasi-judicial tribunal.  As the circuit 
court stated in this case:  'It would be an absurd result if, for 
example, the Cabinet could commence a proceeding before a 
hearing officer of the Cabinet on a cause of action which arose ten 
years earlier, even though the action would be barred by the statute 
of limitations in every other tribunal of the Commonwealth.' 

 "Avoidance of the absurd result which concerned the circuit 
court does not require expanding the definition of 'court.'  Courts in 
numerous jurisdictions, including Kentucky, when confronted with 
administrative boards conducting quasi-judicial proceedings but 
operating without any express limitations period in the enabling 
statute have applied by analogy the statute of limitation applicable 
to the common law predecessor to, or counterpart of, the 
administrative action."  972 SW2d at 280-81. 

Because the proceeding at issue was "simply an administrative 

counterpart to a common law contract action against a surety," the court 

concluded that although the statute of limitations was "not literally applicable," 

it "applies by analogy" to the administrative proceeding.  972 SW2d at 281.  See 

also Cuadra v. Bradshaw, 62 Cal Rptr 2d 102 (Ct App 1997) aff'd 952 P2d 704 

(1998) (noting the anomaly of concluding that the application of the statute of 

limitations to an administrative proceeding would be different from a civil 

action). 

The maxim that the court should attempt to determine what the 

legislature would have intended had it thought of the problem also favors 

applying the statutory limitations period to administrative proceedings.  

Assuming that the legislature had enacted ORS 12.110(2) when there were dual 

and functionally equivalent routes for enforcing statutory penalties, it strains 

credulity to believe that the legislature would have imposed a two-year 

limitation on judicial penalty proceedings, while allowing quasi-judicial 

administrative penalty proceedings to have no limitations period whatsoever.  

This is all the more true given the legislature's disdain for allowing stale claims 
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to proceed, which is the very reason that the legislature enacted statutes of 

limitations and of ultimate repose in the first place.  See, e.g., Wilder v. 

Haworth, 187 Or 688, 695, 213 P2d 797 (1950) ("The statute of limitations is a 

statute of repose, designed to protect the citizens from stale and vexatious 

claims, and to make an end to the possibility of litigation after the lapse of a 

reasonable time.") (internal quotation marks and citation omitted). 

This reasoning is consistent with the fact that courts interpreting 

statutes that impose limitations periods for "actions" have concluded that the 

term applies to parallel administrative proceedings.  Several courts have applied 

the "general" rule that a statute of limitations applies to administrative 

proceedings, see, e.g., Sahu v. Iowa Bd. of Med. Exam'rs, 537 NW2d 674, 676 

(Iowa 1995) ("Courts usually apply general statutes of limitation to 

administrative proceedings in the absence of a specifically applicable 

provision.") (internal quotation marks and citation omitted); Associated Coca 

Cola v. Special Disability Trust Fund, 508 So 2d 1305, 1306 n.2 (Fla Dist Ct 

App 1987) ("general statute of limitations may be applied to administrative 

proceedings in the absence of a specially applicable statute of limitations"),3 

while others have read the term "action" expansively to apply to administrative 

proceedings.  See Marsicovetere v. Dep't. of Motor Vehicles, 772 A2d 540, 542 

(Vt 2001) ("We find that where [Vt Stat Ann tit. 12,] § 517 states '[a]n action to 

                                              
3 The presence of a "specifically applicable statute of limitations" in the Oregon 
workers' compensation statutes illustrates why EQC's reliance on Reynolds 
Metals v. Rogers, 157 Or App 147, 967 P2d 1251 (1998), is misplaced.  In 
Reynolds Metals, this court ruled that the claimant had timely filed his claim 
under the 180-day period set forth in ORS 656.807(1) (1979).  Reynolds Metals, 
157 Or App at 150-51 & n.2.  Because the Oregon Workers' Compensation Act 
contains a specifically applicable limitations provision, which the claimant met 
when his doctor submitted medical records and billings, the general statutes of 
limitations in Chapter 12, including the statute of ultimate repose, were 
inapplicable.  Reynolds Metals simply has no bearing on the present dispute. 
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recover money paid under protest for taxes,' the term 'action' applies equally to 

DMV administrative proceedings and court actions.").  Still others have 

"borrowed" the limitations period from the analogous statute for judicial actions 

and used that period as the basis for a laches defense in an administrative 

proceeding.  See, e.g., Fountain Valley Reg'l Hosp. & Med. Ctr. v. Bontá, 89 

Cal Rptr 2d 139, 144 (Ct App 1999) ("Thus, '[i]n cases in which no statute of 

limitations directly applies [such as administrative proceedings] but there is a 

statute of limitations governing an analogous action at law, the period may be 

borrowed as a measure of the outer limit of reasonable delay in determining 

laches.'") (quoting Brown v. Cal. State Personnel Bd., 213 Cal Rptr 53, 58 

(Ct App 1985)). Cf.  Hilterbrand v. Carter, 175 Or App 335, 342, 27 P3d 1086 

(2001) (analogous statute of limitations provides guidance in determining 

whether equitable claim is barred by laches). 

The common principle underlying these cases is that imposing a 

strict limitations period on judicial proceedings, while freeing analogous 

quasi-judicial administrative proceedings from any limitations period 

whatsoever, runs counter to common sense and sound public policy.  Had the 

Oregon legislature faced the question whether the two-year limitations period 

for actions imposing statutory penalties applied to administrative as well as 

judicial proceedings, it is logical to assume that the legislature would have 

drafted the statute such that it applied to both judicial and administrative 

proceedings. 

Because application of the PGE and Gaines test for statutory 

interpretation leads to the conclusion that ORS 12.110(2) applies to both 

judicial and administrative proceedings, the court should reverse EQC's ruling 

that DEQ's claims are not subject to a two-year limitations period.    
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REPLY ARGUMENT ON THIRD ASSIGNMENT OF ERROR 

In its third assignment of error, Bandon Pacific argued that the 

EQC Order erred in upholding a magnitude of moderate for the National 

Pollution Discharge Elimination System permit violations because Bandon 

Pacific had presented evidence that rebutted the presumption of a moderate 

magnitude and demonstrated that a minor magnitude was more probable. 
 

I. There is Not Substantial Evidence in the Record to Support a 
Finding of Moderate Magnitude 

In its brief, EQC notes that a "rebuttable presumption" cannot be 

overcome with just "any" evidence.  Answering Br. at 17-18.  Bandon Pacific 

concurs, which is why it introduced substantial evidence into the record that the 

magnitude of the violations should be minor, not moderate.  Pet. Br. at 28.  This 

evidence included expert testimony, a sea floor survey, and information about 

the types and quantity of discharge during the violation period.  This evidence 

demonstrated not only that there was no current adverse impact on human 

health or other environmental receptors, but that it was also more probable than 

not that there was never more than a de minimis threat to human health or the 

environment at any time during the violation period.  EQC not only failed to 

rebut any of the offered evidence—it conceded that there was no evidence of 

environmental harm.  Id.  It is the EQC Order, then, that lacks substantial 

evidence to support its conclusion that environmental harm could not be known, 

thereby requiring a magnitude of moderate.  In fact, there is no evidence at all 

underlying EQC's determination of a moderate magnitude—it is simply the 

default when there is a lack of evidence to support a greater or lesser 

magnitude.  Once Bandon Pacific introduced its evidence, there no longer was a 

lack of evidence to support a lesser magnitude.  On the contrary, there is 

substantial evidence to support a finding of minor magnitude for the entire 
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violation period, and EQC's failure to explain why that undisputed evidence 

does not rebut the presumption of a moderate magnitude is error. 
 

II. EQC Cannot Supplement Its Order on Appeal With New Grounds to 
Support That Order. 

The sole basis stated in the EQC Order to support its finding that 

Bandon Pacific's violations were moderate in magnitude under 

OAR 340-012-0130(1) was that Bandon Pacific's lack of monitoring during the 

violation period made it "simply not possible to determine if Bandon Pacific's 

activities had an adverse impact on the environment or if they posed more than 

a de minimis threat to human health or other environmental receptors at that 

time of the various discharges."  Rec. at 403; ER-12.  As set forth in its brief, 

Bandon Pacific rebutted this finding with substantial evidence to the contrary.  

In response, EQC now attempts to shore up its determination that the violations 

were moderate with post hoc policy arguments and justifications that are not 

contained in the EQC Order.  Answering Br. at 19-21.  It is the EQC Order that 

is on appeal, and that order must stand alone.  Judicial review of the EQC Order 

is on the record.  ORS 183.482(7).  Therefore, supplementary bases for a 

decision that may be given by an agency in an answering brief are irrelevant. 

EQC states that "[i]n this case, DEQ found two factors to be 

conclusive in determining that Bandon Pacific's violations were not of minor 

magnitude:  the degree of deviation from permit requirements and the duration 

of the violations."  Answering Br. at 19.  That contention is not reflected 

anywhere in the EQC Order.  EQC then goes on to include post hoc policy 

justifications explaining how DEQ views permit violations to support its newly 

added bases for a finding that Bandon Pacific's violations were moderate.  

Answering Br. at 19-21.  It may or may not be that DEQ staff believed the two 

factors now presented in the Answering Brief were conclusive when it issued 

the penalty, but neither the Administrative Law Judge ("ALJ") nor EQC 
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adopted those bases as reasons to find that the violations were moderate, and 

neither factor was included as a basis in either the ALJ Order or the EQC Order.  

EQC is not free to supplement the EQC Order on appeal with additional 

justifications for a determination otherwise made and explained in that order.  

Therefore, those new justifications cannot be considered bases on which the 

EQC Order can be upheld. 

REPLY ARGUMENT ON FOURTH ASSIGNMENT OF ERROR 

In its fourth assignment of error, Bandon Pacific argued that DEQ 

impermissibly disregarded corporate form and violated state and federal law by 

inflating the civil penalty against Bandon Pacific based on Bandon Pacific's 

relationship with Pacific Seafood Group, which is a separate corporation. 

In response to this assignment of error, EQC first argues that it is 

both standard practice and perfectly proper for DEQ to take the identity of 

corporate shareholders into account when issuing administrative penalties.  

Answering Br. at 22.  Bandon Pacific's position has consistently been that this 

practice violates the law because it disregards corporate form.  In the context of 

administrative penalties against a corporation, the knowledge of the 

corporation's management may be relevant, but the knowledge of 

nonmanagement shareholders is not.   

EQC next argues that it did not pierce the corporate veil because it 

did not hold Pacific Seafood accountable for the actions of Bandon Pacific.  On 

that there is no disagreement:  Bandon Pacific has never claimed that Pacific 

Seafood was held accountable.  Bandon Pacific's position is the opposite, i.e., 

DEQ held Bandon Pacific accountable for what DEQ believes are the past 

actions of Pacific Seafood.  Specifically, DEQ was improperly influenced by 

the fact that Bandon Pacific is a subsidiary of Pacific Seafood Group, and as a 

result of DEQ's prejudices and beliefs about Pacific Seafood, DEQ inflated the 

penalty that it levied against Bandon Pacific.  In its brief, EQC's response to 
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Bandon Pacific's actual position, as just summarized, is threefold:  (1) a bare 

denial; (2) an erroneous statement that Bandon Pacific identified no similar case 

with a substantially different penalty; and (3) a statement that the penalty that 

DEQ assessed is within the range of penalties that it could have theoretically 

assessed, and so, ipso facto, cannot be an abuse of discretion.     

With respect to EQC's bare denial, in its brief Bandon Pacific set 

forth evidence supporting its contention that the penalty was improperly 

inflated.  That evidence has not been rebutted.  With respect to EQC's statement 

that Bandon Pacific has pointed to no similar cases, in its brief Bandon Pacific 

noted several other DEQ enforcement actions that prove its point, including one 

in which an oyster processor allowed its permit to lapse, but then continued to 

process oysters for four years without a permit.  Pet. Br. at 32; Rec. at 38 n.9; 

Pet. Ex. at R-36 to 37.  The oyster processor then obtained a new permit, but 

violated the terms and requirements of that permit.  Id.  Even so, DEQ assessed 

a $24,992 penalty in that case—about 10 percent of the penalty that DEQ 

assessed against Bandon Pacific.   

With respect to the defensibility of DEQ's decision to penalize 

Bandon Pacific over $200,000 for the violations, a chosen penalty can fall 

within the range from which a regulator may technically have the authority to 

impose, but still constitute an abuse of discretion.  OAR 340, Division 12, sets 

out procedures and requirements for DEQ enforcement actions, which contain 

very detailed procedures and carefully prescribed substantive factors for 

assessing civil penalties.  OAR 340-012-0026(5); OAR 340-012-0045.  Any 

penalty imposed must adhere to those factors and be supported by substantial 

evidence, thus belying DEQ's assertion throughout the proceedings below that 

any penalty that it had chosen to impose would have been justifiable so long as 

it was within the range of theoretical penalties, no matter how extreme that 
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range might be.4  Failure to follow the administrative rules in arriving at a 

penalty and instead using improper factors, such as the perceived acts of a 

different corporate entity, to arrive at a penalty is an abuse of discretion, 

regardless of whether the penalty is still within a theoretical range of penalties. 

CONCLUSION 

For the foregoing reasons, Bandon Pacific respectfully requests 

that the court remand the EQC Order with instructions to strike the 16 Class II 

violations, apply a two-year statute of limitations, reduce the magnitude of the 

violations to minor, and strike the use of multiple penalties from the Notice of 

Civil Penalty. 

DATED this 1st day of August, 2013. 
 

MILLER NASH LLP 

/s/ Bruce L. Campbell  
Kelly S. Hossaini, OSB No. 010598 
kelly.hossaini@millernash.com 
Bruce L. Campbell, OSB No. 925377 
bruce.campbell@millernash.com 
111 S.W. Fifth Avenue, Suite 3400 
Portland, Oregon  97204-3699 
Telephone:  (503) 224-5858 
Facsimile:  (503) 224-0155 

Attorneys for Petitioner 
BANDON PACIFIC, INC. 

 

                                              
4 For example, in its closing argument to the ALJ, DEQ justified the penalty 
that it imposed on Bandon Pacific by stating that it could have assessed 
penalties for over 4,000 violations, which would have brought the penalty to 
$11.2 million.  Rec. at 85.  An assertion that the penalty could have been much 
worse is not a justification for the penalty imposed, especially when that penalty 
is a product of reliance on impermissible factors. 
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