State of Oregon

Department of Environmental Quality Memorandum
Date: Jan. 12, 2017

To: Environmental Quality Commisst

From: Richard Whitman, Director m L\)%’_/

Subject: Agenda item Q, Action item: Contested Case No. WQ/I-WR-09-092 regarding

Bandon Pacific, Inc.
Jan. 17-19, 2017, EQC meeting

Background The Oregon Department of Environmental Quality implements environmental
protection laws. While most people voluntarily comply with the laws, DEQ
may assess civil penalties and/or orders to compel compliance or create
deterrence. When persons or businesses do not agree with DEQ’s enforcement
action, they have the right to appeal. The appeal takes the form of a contested
case hearing before an administrative law judge. If they do not agree with the
administrative law judge’s decision, they then may appeal to the commission.
In turn, EQC decisions may be appealed to the Oregon Court of Appeals.

On Nov. 30, 2009, DEQ issued a Notice of Civil Penalty Assessment and
Order to Bandon Pacific, Inc., a seafood processor, for failing to comply with
its wastewater discharge permit and other water quality laws. The Notice
assessed Bandon Pacific the following penalties: 1) $174,766 for failing to
conduct required monitoring on 2,248 occasions (Violation 1), 2) $18,000 for
discharging waste to waters of the state without a permit on 915 occasions
(Violation 2), and 3) $15,788 for failing to properly screen its wastewater prior to
discharge on 915 occasions (Violation 3). In total, the Notice assessed Bandon a
$208,554 penalty.

On Dec. 22, 2009, Bandon Pacific requested a contested case hearing. Bandon
Pacific did not deny the violations, but claimed that the penalties were
excessive and not in accordance with DEQ policy or Oregon law.

Administrative Law Judge John Mann conducted a contested case hearing on

Feb. 23, 2011. Judge Mann issued a Proposed and Final Order on June 1, 2011,
in which he found that Bandon Pacific had committed the violations alleged in
DEQ’s Notice and recommended a total penalty of $200,266 for the violations.

On Nov. 17,2011, the EQC adopted as final Judge Mann’s order assessing
Bandon Pacific, Inc., a $200,266 civil penalty for violations of Oregon water
quality law. Bandon Pacific appealed the EQC’s order to the Oregon Court of
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Conclusions of
the Court of
Appeals

Issues on appeal

Appeals. On Oct. 14, 2015, the Court of Appeals issued an order remanding the
case to EQC for reconsideration of the question of whether the violations at
issue should have been assigned a magnitude of minor instead of moderate in
the calculations that resulted in the $200,266 civil penalty amount.

EQC’s rules for calculating civil penalties require DEQ to assign a
“magnitude” of minor, moderate or major to penalties. DEQ assigned a
magnitude of moderate in the Bandon Pacific penalty calculations pursuant to
OAR 340-012-0130(1), which states:

“For each civil penalty assessed, the magnitude is moderate unless: (a)
A selected magnitude is specified in 340-012-0135 and information is
reasonably available to the department to determine the application of
that selected magnitude; or (b) The department determines, using
information reasonably available to it, that the magnitude should be
major under section (3) or minor under section (4).”

In the Court of Appeals, Bandon Pacific argued that the violations should have
been assigned a magnitude of minor pursuant to OAR 340-012-0130(2), which
states:

“If the department determines, using information reasonably available
to the department, that a general or selected magnitude applies, the
department’s determination is the presumed magnitude of the violation,
but the person against whom the violation is alleged has the
opportunity and the burden to prove that another magnitude applies
and is more probable than the presumed magnitude.”

Bandon Pacific relied on testimony provided by one of its witnesses that its
discharges caused no more than de minimis actual environmental harm to the
Coquille River. In its written opinion, the Court of Appeals found that the EQC
did not adequately explain why the magnitude of the violations should not be
reduced to minor given Bandon Pacific’s evidence of lack of actual
environmental harm.

In its brief, DEQ requested that EQC issue an order affirming that the
magnitude of Bandon Pacific’s penalized violations was moderate pursuant to
OAR 340-012-0130 and assessing Bandon Pacific a civil penalty of $200,266
as calculated in its order of Nov. 17, 2011. DEQ further requested that EQC
explain in its order that Bandon Pacific failed to rebut the presumption of
moderate magnitude, despite Bandon Pacific’s evidence as to actual
environmental harm. The EQC order should explain why, when considering all
reasonably available information, including Bandon Pacific’s evidence, the
magnitude is not minor because the duration of the violations and the degree of
deviation from legal requirements undermine the integrity of the regulatory
program and therefore posed a risk of more than de minimis adverse
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EQC authority

environmental impact.

Bandon Pacific, in its brief, requested that EQC set aside its previous order and
issue a new order assessing a penalty of $31,166 because the $200,266 penalty
is inconsistent with other DEQ penalties and is not warranted by the facts in
the case.

In its reply brief, DEQ argued that EQC should reject Bandon Pacific’s
consistency argument because the EQC considered and rejected that argument
when it issued the order at issue in this case. DEQ also argued that Bandon
Pacific had impermissibly included evidence in its brief that has not been
admitted into the hearing record and that all such evidence should not be
considered by the EQC in deciding this remand.

Bandon Pacific, in its reply brief, argued that the EQC is empowered to adjust
the penalty beyond a finding of minor magnitude. Bandon also argued that the
EQC should reduce the magnitude in the civil penalty calculation because the
violations caused no actual harm and potential risk of harm should not be
considered unless actual harm cannot be determined.

EQC has the authority to hear this appeal under OAR 340-011-0575. Under
ORS 183.600 to 183.690, the EQC’s authority to change or reverse an
administrative law judge’s proposed order is limited.

The most important limitations are as follows:

1. EQC may not modify the form of the Proposed and Final Order in any
substantial manner without identifying the modification and explaining
why it made the modification.’

2. EQC may not modify a historical finding of fact made by the
administrative law judge unless it determines that there is clear and
convincing evidence in the record that the finding was wrong.”

3. Evidence which was not presented to the administrative law judge
cannot be considered by the commission. EQC may, based upon the
filing of a motion and a showing of good cause, remand the matter to
the administrative law judge to consider new evidence.

4. If EQC remands the matter to the administrative law judge, the
commission shall specify the scope of the hearing and the issues to be
addressed.*

' ORS 183.650(2) and QAR 137-003-0665(3). “Substantial manner” is when the modification would change the
outcome or the basis for the order or to change a finding of fact.

2 ORS 183.650(3). A historical fact is a determination that an event did or did not occur or that a circumstance or
status did or did not exist either before or at the time of the hearing,

* QAR 340-011-0575(5) and 137-003-0655(5).

* OAR 137-003-0655(2).
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Alternatives

Attachments

The commission may:

L.

As requested by DEQ, issue an amended final order finding that the
magnitude in the civil penalty calculation should be moderate based on
reasoning proposed by DEQ;

As requested by Bandon Pacific, issue a new final order reducing the
penalty to $31,166 and state its reasoning for a new order and for the
reduced penalty.

Issue an amended final order reducing the violation magnitude in the
civil penalty calculations to minor and asses a civil penalty of $104,716
and explain its reasoning for doing so.

A. Bandon Pacific, Inc. v. Environmental Quality Commission 399 Or App

355 (2015)
B. Briefs on Remand

C. Court of Appeals Briefs
D. Hearing Record on Appeal: Prior commission contested case, October 2011

Staff report
Attachments A1-D

Attachment E
Attachment F1-H

Approved:

C{W/Mn/\/\/b\»k)\/
Sarah G. Wheeler
Acting Manager, Office of Compliance and Enforcement

Report prepared by Jeff Bachman
Environmental Law Specialist
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IN THE COURT OF APPEALS OF THE
STATE OF OREGON

BANDON PACIFIC, INC.,
Petitioner,

U

ENVIRONMENTAL QUALITY COMMISSION,
Respondent.

Office of Administrative Hearings
1001950; A150445

Argued and submitted September 17, 2014.

Bruce L. Campbell argued the cause for petitioner. With
him on the briefs were Kelly S. Hossaini and Miller Nash
LLP.

Inge Wells, Assistant Attorney General, argued the
cause for respondent. On the brief were Ellen F. Rosenblum,
Attorney General, Anna M. Joyce, Solicitor General, and
Stephanie L. Striffler, Assistant Attorney General.

Before DeVore, Presiding Judge, and Ortega, Judge, and
Garrett, Judge.*

GARRETT, J.

Reversed and remanded for reconsideration.

* Ortega, J., vice Haselton, C. J.
Iltem Q 000005



Attachment A

356 JaBdilddd, PAddiEREmeetingnental Quality Commission
Page 2of 10

GARRETT, J.

Petitioner seeks judicial review of a final order by
the Environmental Quality Commission (EQC) that imposed
a civil penalty of $200,266. Between January 2004 and
December 2008, a seafood processing plant owned by peti-
tioner committed numerous violations of its National
Pollution Discharge Elimination System (NPDES) permit
and state laws applicable to the disposal of solid fish waste.
Conceding that the violations occurred, petitioner none-
theless argues, in four assignments of error, that the EQC
erred in its calculation and imposition of the civil penalty.
We reject three of those assignments without further dis-
cussion, writing only to address petitioner’s argument that
the EQC should have deemed the violations “minor” rather
than “moderate” for purposes of calculating the penalty. For
the reasons that follow, we conclude that EQC’s determina-
tion that petitioner’s violations were moderate in magnitude
is not supported by substantial reason. We therefore reverse
and remand.

We take the findings of historical fact as they were
determined by the administrative law judge (ALdJ), because
those findings were adopted by the EQC and, in any event,
petitioner does not challenge them on judicial reviews.
WaterWatch of Oregon, Inc. v. Water Resources Dept., 259 Or
App 717, 720, 316 P3d 330 (2013), rev allowed, 355 Or 317
(2014). Petitioner owned and operated a seafood processing
facility in Bandon, along the Coquille River, approximately
one-half mile up from where the river enters the Pacific
Ocean. Historically, the facility processed millions of pounds
of fish each year. In 1999, however, petitioner stopped pro-
ducing large quantities of seafood at that location and turned
the site into a retail-only operation that processed only as
much fish as needed to serve the facility’s retail customers.

During the relevant time, January 2004 to December
2008, the facility processed between 49,000 and 59,000
pounds of fish per year. It operated under an NPDES permit
issued by the Oregon Department of Environmental Quality
(DEQ).! Although NPDES permits are required by the

! Technically, there were two permits: one in effect until September 2006,
and a second, revised permit in effect from then until May 2011. However, the
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federal Clean Water Act, in Oregon, the permitting program
is administered by the DEQ. See ONRC Action v. Columbia
Plywood, Inc., 332 Or 216, 218, 26 P3d 142 (2001) (explain-
ing permitting scheme). In this case, the permit imposed
four requirements on petitioner. First, it required all “waste-
waters” to pass through “at least a 40 mesh screen *** prior
to discharge.”? Second, it required petitioner to seek approval
from DEQ before disposing “seafood processing residuals”
into the waters of the state. Third, it required that petitioner
monitor its wastewater by performing a series of specified
tests and measurements. Fourth, it required petitioner to
record the results of those measurements and submit a “dis-
charge monitoring report” (DMR) to DEQ each month.

During the relevant period, petitioner violated the
terms of the permit in several ways. The facility’s employees
flushed the wastewater from the processed fish through a
square drain on the floor of the facility that emptied directly
into the Coquille River. The drain had a screen that caught
some solid waste, but that screen did not meet the “40 mesh”
requirement of the permit. Employees discharged the “sea-
food processing residuals” (fish carcasses) onto a chute that
led directly into the Coquille River without, as the permit
required, first obtaining DEQ approval. Petitioner also did
not monitor its wastewater discharge. From January 2004
to December 2008, it submitted monthly DMRs to DEQ that
simply stated “no production.”

On December 3, 2008, petitioner’s attorney sent a
letter to DEQ that advised the agency that petitioner had
committed permit violations and submitted inaccurate
DMRs. Petitioner later submitted corrected DMRs that pro-
vided estimates of the amount of seafood processed each
month, but did not include any information about water
sampling results or about solid waste disposal. Petitioner

relevant terms of the two permits were nearly identical in substance; the fact
that two different permits were in effect at different times is immaterial to the
issues on judicial review. Accordingly, we refer to the permits collectively as the
“permit.”

2 In his proposed final order, the ALJ explained that “mesh” refers to “the
number of openings per square inch on the screen. When a screen has a higher
mesh count, each hole is normally smaller than would be the case with a lower
mesh screen. When the mesh is higher, fewer solids can Ii)ass through the screen.”
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stopped disposing of solid wastes directly into the river
sometime in December 2008. In January 2009, petitioner
installed a drain screen that satisfied the “40 mesh” permit
requirement. Eventually, petitioner connected the drain to
the city sewer and stopped discharging wastewater directly
into the Coquille River.

In November 2009, DEQ issued to petitioner a
notice of civil penalty. According to the department’s for-
mula (which was included in the notice), the “base penalty”
for a violation is determined in part by the magnitude of
that violation. Thus, for example, a violation that is deter-
mined to be “moderate” will result in a higher penalty than
a violation that is determined to be “minor.” See OAR 340-
012-0140. DEQ’s notice classified all of petitioner’s violations
as “moderate” in magnitude. Petitioner requested a con-
tested case hearing and argued, among other things, that
the proposed penalty of $208,554 contained in DEQ’s notice
should be reduced because the violations should be classified
as minor rather than moderate.

By administrative rule, DEQ has assigned spe-
cific magnitudes to some categories of violations. The vio-
lations that petitioner committed are not among those that
are assigned a magnitude by rule. See OAR 340-012-0135.
Violations that are not assigned a different magnitude by
rule are presumed to be moderate. OAR 340-012-0130(1).
That presumption, however, is rebuttable. According to OAR
340-012-0130(2), a party may prove that a lesser magnitude
applies by producing evidence that a lesser magnitude is
“more probable than the presumed magnitude.” OAR 340-
012-0130(4) explains what must be true for a violation to be
minor:

“The magnitude of the violation is minor if [DEQ] finds
that the violation had no more than a de minimis adverse
impact on human health or the environment, and posed no
more than a de minimis threat to human health or other
environmental receptors. In making this finding, [DEQ]
will consider all reasonably available information includ-
ing, but not limited to: the degree of deviation from appli-
cable statutes or commission and [DEQ] rules, standards,

permits or orders; the extent of actual or threatened effects
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of the violation; the concentration, volume, or toxicity of the
materials involved; and the duration of the violation.”

At the contested case hearing, petitioner submitted
evidence that included an underwater survey of the river
near the processing facility. The ALJ made specific findings
with respect to that evidence:

“In 2010, [petitioner] retained the services of Alan
Ismond, a chemical engineer, and his company Aqua-Terra
Consultants. Mr. Ismond formed the company in 1993 to
provide engineering and environmental consulting services
to the seafood processing industry. In late 2010, Mr. Ismond
commissioned a survey of the Coquille River bed in the
area near [petitioner’s] facility. The survey revealed no
visible remains of fish carcasses. [Petitioner] discharged
fish wastes in an area of the river near the mouth of the
Pacific Ocean. Because of that proximity, currents and
tidal exchanges were substantial and likely dispersed any
discharges of wastewater and fish carcasses very quickly.
Because the waste did not accumulate on the river bed,
Mr. Ismond concluded that the material was likely quickly
dispersed into the ocean with no significant impact on the
environment.”

Those findings were supported by the report by
Aqua Terra Consultants, which concluded that there was
“no evidence of impact by either solid or liquid disposal on
the seabed.” They were also supported by the testimony of
Ismond. During the hearing, Ismond testified that he com-
missioned divers to survey the river near the facility. The
divers did not see piles of fish carcasses or any other evi-
dence of petitioner’s activities. Based on the divers’ obser-
vations, Ismond concluded that there was “no impact to the
environment” at the time of the river survey.?

3 Ismond explained:

“There were no visible remains from the discharge. And generally, the
waste piles that I deal with are [from] clients that discharge substantial
amounts of seafood waste and you’ll end up with like a one to seven-acre
waste pile. It can be twenty feet deep.

“In the case of waste piles of that size and magnitude, you know you’re
having an impact on the seafloor, you know you’re having an impact on ben-
thic organisms.

“But in the case of this survey, they couldn’t find a waste pile, so my
conclusion is if there’s no waste pile, there’s not likely to be any impact on the

receiving environment.”
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Ismond’s testimony did not end there, however.
Ismond also hypothesized that the reason why no waste pile
was found was that, because of the proximity to the mouth
of the Coquille River, the waste was likely quickly dispersed
into the ocean. Ismond testified that the discharged waste
was “a non-toxic material” and that the amount of discharge
was relatively small.* Based on those observations, Ismond
opined that it was “more than likely” that petitioner’s activ-
ities would have had no impact on the environment during
the period covered by the alleged violations.?

DEQ put forth no evidence to contradict Ismond
or the report by Aqua Terra Consultants. DEQ’s cross-
examination of Ismond was limited to questions about
whether Ismond was familiar with other seafood processors
and whether he knew of another facility that had submitted

4 Ismond testified as follows:

“Let me clarify one thing. We should characterize what the waste is that
they discharged. It wasn’t mercury. It wasn’t oil. It wasn’t gasoline. It was
fish. So by its very nature, it’s not a—it’s a non-toxic material.

“And in terms of quantities, looking at the quantities that they pro-
cessed and the receiving environment, I would not imagine there would be an
adverse impact. The quantities were too small and the receiving environment
is too energetic for me to expect an adverse impact.”

5 During the contested case hearing, the following exchange occurred between
Ismond and petitioner’s attorney:

“Q. When was the seafloor survey done again?

“A. The report is dated November 10, 2010, and the survey was done, I
guess, November 4, 2010.

“Q. And was the plant processing then?
“A. The plant, I believe, was discharging to city sewer at the time.

“Q. Okay. And would you expect to have seen the results if this had been
done when they were processing through the offal?

“A. More than likely.
“Q. And why is that?

“A. Because of the de minimis quantity process discharge and the receiv-
ing environment, I wouldn’t expect there to be any significant impacts.

“Q. In your professional opinion, did the wastewater discharges from
Bandon have more than a de minimis impact or threat to human health or
the environment?

“A. No.

“Q. And why?

“A. Again, because of the type of material being discharged, the quan-
tity of material being discharged, and the receiving environment that it was

s into.”
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inaccurate DMRs indicating “no production.” DEQ did not
ask Ismond about the results of the river survey or the con-
clusions that he drew from it. Nor did DEQ question him
about his impression of the river near the facility as “ener-
getic” or his characterization of the waste that petitioner
deposited into the river as “small” amounts of “non-toxic
material.” The ALJ did not make any credibility findings
with respect to Ismond’s testimony.

In its written closing arguments, the department
agreed that there was no “direct evidence of actual harm
to the environment.” It argued, however, that the lack of
evidence was attributable to petitioner’s failure to monitor
its wastewater. DEQ also argued that petitioner’s violations
posed more than a de minimis threat of harm to the envi-
ronment because the failure to monitor and report waste-
water discharges threatened the integrity of the state’s per-
mit system. DEQ argued that it needs the data contained in
DMRs because, to make appropriate regulatory decisions,
it needs “an accurate understanding of what pollutants are
being discharged into Oregon waters.”

The ALJ agreed with DEQ that petitioner’s viola-
tions should be considered “moderate” rather than “minor.”
The ALJ reasoned as follows:

“In this case, [petitioner] failed to perform required
monitoring for five years. Given the passage of time, it is
simply not possible to determine if [petitioner’s] activities
had an adverse impact on the environment or if they posed
more than a de minimis threat to human health or other
environmental receptors at the time of the various dis-
charges. While there is no evidence of current environmen-
tal harm to the Coquille River in the area near the facility,
whether more significant harm occurred in the past is sim-
ply a matter of conjecture.”

(Emphasis in original.)

The ALJ also noted that one of the factors for deter-
mining whether a violation is minor is “the concentration,
volume, or toxicity of the materials involved.” See OAR
340-012-0130(4) (listing factors). The ALJ then concluded
that, “[bJecause [petitioner] did not perform its required

monitoring obligations, the precise concentration, volume,
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and toxicity of the discharged wastewater can never be
known.”

The ALJ did, however, reduce the proposed pen-
alty by several thousand dollars, to $200,266, because DEQ
failed to present evidence that petitioner had obtained
an “economic benefit” from one of its violations. The EQC
affirmed the ALJ’s conclusion in its entirety, including the
determination that the magnitude of petitioner’s violations
was moderate.

When reviewing a final order to determine whether
a particular finding is supported by substantial evidence,
our task is to determine whether “the record, viewed as a
whole, would permit a reasonable person to make that find-
ing.” ORS 183.482(8)(c). Our standard of review requires
that we defer to the agency’s judgment “as to what infer-
ences should be drawn from the evidence.” Tilden v. Board of
Chiropractic Examiners, 135 Or App 276, 281, 898 P2d 219
(1995). Furthermore, “[a]s part of our review for substantial
evidence, we also review the board’s order for substantial
reason—that is, we determine whether the board provided
a rational explanation of how its factual findings lead to the
legal conclusions on which the order is based.” Arms v. SAIF,
268 Or App 761, 767, 343 P3d 659 (2015). See also Drew
v. PSRB, 322 Or 491, 500, 909 P2d 1211 (1996) (agencies
“are required to demonstrate in their opinions the reason-
ing that leads the agency from the facts that it has found to
the conclusions that it draws from those facts” (emphasis in
original)).

Here, the EQC affirmed the ALJ’s legal conclusion
that petitioner failed to offer sufficient evidence to overcome
the presumption that the proper magnitude classification
for petitioner’s violations is “moderate.” As we understand
it, the ALJ reached that conclusion for two reasons. First,
the ALJ noted that determining the precise environmental
impact in this case is complicated by the five-year duration
of the violation. Second, the ALJ concluded that the river
survey provided evidence that there was no “current envi-
ronmental harm to the Coquille River,” but shed no light
on “whether more significant harm occurred in the past.”

Emphasis in original.
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On judicial review, petitioner points out that it did
submit evidence on the issue of past environmental harm.
Ismond specifically testified that, more likely than not,
the fish waste and wastewater that petitioner discharged
into the river between 2004 and 2008 would have had no
adverse affect on the environment during that period of
time. Ismond’s opinion was based partially on the results
of the river survey. It was also, however, based on other fac-
tors, including Ismond’s experience in the seafood industry
and as a consultant for other seafood processing facilities,
the relatively small amount of production occurring at the
Bandon facility during the relevant time period, the type
of waste being discharged, and the river’s ability to quickly
disperse discharged material into the ocean.

After considering the record, we agree with peti-
tioner’s characterization of the evidence that it submitted
and conclude that the agency failed to provide substantial
reason for its conclusion that petitioner’s violations were
moderate in magnitude. Under the applicable rule, peti-
tioner does not have to prove the “precise concentration, vol-
ume, and toxicity of the discharged wastewater” in order to
rebut the presumption of moderate magnitude. Rather, peti-
tioner’s burden is to demonstrate that a minor magnitude is
“more probable than the presumed magnitude.” OAR 340-
012-0130(2). Petitioner submitted evidence that, if believed
by the trier of fact, would satisfy that burden. Specifically,
petitioner submitted corrected DMRs with estimates of how
much seafood was processed each month, the results of the
river survey, testimony about the characteristics of the river
near the processing facility, and testimony about the type
of waste that was discarded. The evidence also includes the
opinion of an expert witness who specifically opined that
“more than likely” petitioner’s activities caused no environ-
mental harm.

Although the rule requires the department to con-
sider “all reasonably available information,” which would
include the evidence that petitioner put forward, it appears
that the department and the ALJ focused entirely on the
duration of the violation and petitioner’s failure to report.
Those are relevant factors, of course, but not the only fac-

tors. As to other factors, such as the toxicity of the material
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that was discharged, petitioner offered evidence that went
unrefuted. The department’s order fails to offer a reasoned
explanation of why, taking account of “all reasonably avail-
able information,” petitioner failed to rebut the presumption
of “moderate” magnitude. OAR 340-012-0130(4) (emphasis
added).® Consequently, we reverse and remand for recon-
sideration.

Reversed and remanded for reconsideration.

6 We do not mean to suggest that DEQ was necessarily required to submit
evidence to rebut petitioner’s evidence regarding the toxicity or likely harm
caused by the discharge. The rule gives the department considerable latitude to
determine whether, in light of “all reasonably available information,” a petitioner
has rebutted the presumption of “moderate” magnitude. But, where a petitioner
does present affirmative evidence that a permit violation had little or no impact
on the environment, and the department nevertheless deems the violation “mod-
erate” rather than “minor,” it is incumbent on the department to explain its rea-
sons with reference to an accurate characterization of the information available

to it.
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BEFORE THE ENVIRONMENTAL QUALITY COMMISSION
OF THE STATE OF OREGON

OAH Case No.: 1001950

IN THE MATTER OF: Agency Case No.: WQ/I-WR-09-092
BANDON PACIFIC, INC,,
BANDON PACIFIC'S REPLY TO BRIEF
ON REMAND

Respondent,

The Department's opening brief improperly frames the issue before this
Commission and needlessly complicates the analysis needed for it to render a decision. In the
first instance, the Department incorrectly asserts that the Commission must either assess a
penalty of $104,716 or a penalty of $200,266." In the second instance, the Department
conveniently disregards the unique facts and circumstances of this case® with a confusing
analysis that turns on unnecessary technical distinctions.

In fact, this Commission has plenary.authority to assess whatever penalty it feels
is appropriate under the particular facts and circumstances of the case.” Moreover, the case itself
is actually very simple: the Department asks this Commission to assess one of the highest water
quality penalties ever paid in the State of Oregon against a small one-room, five-employee retail
fish market which, the Department again concedes," caused no environmental harm. The

decision before this Commission is whether the circumstances justify a penalty of that amount,

' DEQ Brief on Remand at 1:15-17.

% A summary of the complete factual history is included in Bandon Pacific's Opening Brief at 2-4.
3 QAR 340-011-0575(6).

" DEQ Brief on Remand at 6:20-22.

Page [ - Bandon Pacific's Reply to Brief on Remand

Case No.: WQ/I-WR-09-092
MILLER NASH GRAHAM & DUNN LLP Iltem Q 000015
ATTORNEYS AT LAW 4825.8870-7645.7
T: 503.224.5858 | F: 503.224 0155
3400 U, 5. BANCORP TOWER
111 S.W. FIFTH AVENUE
PORTLAND, OREGCN 97204
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Bandon Pacific recognizes that a violation occurred and that a penalty is now
appropriate, For the reasons detailed in its opening brief, Bandon Pacific respectfully suggests a
penalty of $31,166. Such a penalty is consistent with the direction of the Oregon Court of
Appeals, consistent with the Department's penalty rules and matrix, and consistent with other
penalties assessed by the Department for similar violations.

INTRODUCTION

This case stems from a small one-room, five-employee retail fish market, It failed
to comply with its permit but caused no environmental harm, as the Department concedes in its
opening brief. A penalty is warranted, but assessing one of the highest penalties ever issued,
over $200,000, is patently unfair and inconsistent with other penalties assessed by the
Department. Such arbitrary and capricious enforcement and unfettered diseretion undermines
the regulatory system and creates an uneven playing field among regulated entities.

The court of appeals agreed with the fish market in finding that it had met its
burden of showing no environmental harm from the violations so that a minor magnitude should
be used in determining the penalty, not the Department's default to moderate magnitude.” The
court further found that the Department had failed to present any contrary evidence ot offer a
reasoned explanation for finding that moderate magnitude should apply to the violations, and
reversed and remanded the Commission's penalty order.® In its opening brief, the Department
presents no additional evidence of environmental harm and admits that any harm was no more
than de minimis.” Tt ignores the court of appeals' direction to consider "all reasonably available
information" and continues to fail to offer a reasoned explanation for a penalty based on
moderate magnitude—because there is no such explanation. Bandon Pacific recognizes and

agrees that a reasonable civil penalty is warranted and is prepared to pay an appropriate sum (o

° Bandon Pacific v. Environmental Quality Commission, 273 Or App 355, 363, 359 P3d 394 (2015).
6273 Or App at 363-64.
" DEQ Brief on Remand at 6:20-22.

Page 2 - Bandon Pacific's Reply to Brief on Remand

Case No.: WQ/I-WR-09-092
MILLER NASH GRAHAM & DUNN LLP Item Q 000016
ATTORNEYS AT LAW 4825-8870-7645.7
T: 503.224.5858 | F: 503.224.0155
40 U.8. BANCORP TOWER
111 §.W. FIFTH AYENUE
PORTLAND, OREGON 97204




o 1

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

Attachment B
Jan. 17-19, 2017, EQC meeting
Page 3 of 58

resolve the matter. It proposed a well-justified penalty of $31,166 in its opening brief, and
requests that the Commission issue an order assessing that penalty amount to resolve the fish
market's long-past violations. That penalty is based on the court of appeals’ rationale in applying
minor magnitude and on a more reasonable application of the Department's penalty rules and

matrix, and results in a fair penalty that is more consistent with other DEQ pen.‘;ﬂties.8

ARGUMENT
1. The Commission has plenary authority to assess a penalty appropriate to the

particular facts and circumstances of the case after considering "all reasonably
available information."

The Department incon‘ecﬂy asserts that the Commission must assess either a
penalty of $104,716 or a penalty of $200,266. "The commission may substitute its judgment for
that of the administrative law judge in making any particular finding of fact, conclusion of law,
or order except as limited by ORS 183.650 and OAR 137-003-0665."" ORS 183,650 and
OAR 137-003-0665 provide simply that the Commission must identify any modification to a
proposed order and explain why it made the modification. Thus, the Commission is free to

assess a penalty in line with those assessed by the Department in similar situations.

2. The Department's focus on "threat of harm" is misplaced. Threat analysis is
appropriate only in situations where the harmful event does not actually occur.

The Department's purported justification for the exorbitant penalty turns on
classification of the violations as "minor" vs. "moderate.” The Commission need not focus on
that issue in light of the court of appeals decision, which found that Bandon Pacific has already
demonstrated that a minor magnitude is more probable than the presumed magnitude

(moderate).'® The Department did not rebut the evidence presented by Bandon Pacific, nor did it

¥ See infran. 25.
? OAR 340-011-0575(6).
¥ Bandon Pacific, 273 Or App at 363,
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explain why it believed that Bandon Pacific failed to meet its burden.'' Thus, the court of
appeals reversed and remanded fof further consideration. 2

Though the Department again concedes no actual environmental harm, the
Department now asks the Commission to assess one of the highest penalties ever assessed in the
State of Oregon due to an unsubstantiated claim that the violations "posed a threat of harm."” In
so doing, the Department confusingly suggests that "threatened harm” of an event is greater than
the actual harm of the event itself. In other words, though the Department concedes that events
that actually occurred caused no more than de minimis harm, it suggests that the threat of harm
from those same events exceeds the actual result.

Threat analysis is appropriate only in situations where the threatened event does
not actually occur. For example, consider a fuel company that operates a large petroleum AST
along a river. The tank has a valve at the bottom, the failure of which would cause the tank's
contents to discharge into the river. The fuel company violates its permit by failing to inspect the
valve monthly, If the valve does not actually fail, then there is no actual harm. Absent
occurrence of the event, the Department necessarily must consider the "threat" of what might
have happened.

This case is fundamentally different, as the events giving rise to the "threat" of
harm actually took place. In such cases, analysis of the "threat" is supplanted by analysis of any
harm that actually resulted. The "threat" of harm i/ an event occurs can be no greater than the
harm that results when the event does occur.

The Department specifically focuses on three violations; first, failure by the
market to employ screens with a sufficiently fine mesh to capture and remove all solids prior to

discharge of water used in connection with cleaning fish carcasses. The "threat of harm" in

1273 Or App at 364,
2 14
'* DEQ Brief on Remand at 4:15-16.
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1 connection with impropetly sized screens is that solids will be discharged into the nearby

2 waterway. Here, that is exactly what happened, and the Department concedes that it caused "no
3 more than de minimis adverse environmental impacts.""*

4 The Department next focuses on the "threat of harm" from discharging fish

5 carcasses without a permit. The perceived "threat of harm" from such action is that carcasses

6  will be emptied back into the waterway. Here, fish carcasses were actually discharged and the

7 Department again concedes that any environmental impact was de minimis."

8 The Department finally focuses on the "threat of harm" from failing to monitor

9  concentrations of chemicals in wastewater discharges. The "threat of harm" in connection with
10 failure to monitor discharges is that exceedances will not be detected, that the lack of detection

11 will prevent correction, and that the continued exceedances will harm human health or the

12 environment. Here, the market did not continue to monitor discharges after Bandon Pacific shut
13 down its processing facility. Any exceedances were not detected, any necessary corrections

14 were not made, and any continued exceedances were allowed to continue. Again, despite that

15  failure, the Department again admits that the failure to monitor "caused no more than de minimis
16 adverse environmental impacts." 16

17 Threat analysis is appropriate only in situations where it is impossible to measure

18  actual impacts. In cases where the events giving rise to a "threat of harm" do actually occur,

19 analysis of the threat must give way to analysis of the resulf actually observed, Here, each of the
20 events giving rise to the Department's perceived "threat of harm” did actually occur and, by the

21 Department's own repeated admission, resulted in de minimis environmental impacts. The

22 "threat" of adverse impacts from occurrence of those events was thus also de minimis.

23
24
" DEQ Brief on Remand at 6:20-22,
25 y
26 oy
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13 The Department must consider "all reasonably available information' in evaluating
5 the severity of the violations.
3 The Department correctly notes that OAR 340-012-0130(4) lists factors to

consider when evaluating whether a violation is minor. The rule, however, and the court of
appeals decision in this case, make clear that the Department must consider "all reasonably

available information," including those factors.'” The focus of the inquiry is whether the

4

5

6

7 violations had no more than a de minimis adverse impact on human health or the environment

8  and no more than a de minimis threat to human health or the environment and not on the degree
9  to which any single factor is implicated.'®

0 Despite the reversal of the Commission penalty order by the court of appeals and
11 the admonition that the ALJ failed to consider "all reasonably available information,"'” the

12 Department once again makes the same mistake. It seems to justify this by highlighting a phrase
13 inthe penalty rules that reads: "the department may consider any single factor to be

14  conclusive.”®® The Department, however, misinterprets that provision. While the Department
15 may consider any single factor to be conclusive, it first has to consider all reasonably available

16 information and offer a reasoned explanation of why the violations posed a more than de

17 minimis threat even though the violations did not cause more than de minimis harm,

'" Bandon Pacific, 273 Or App at 364,

20 Buppe magnitude of the violation is minor if DEQ finds that the violation had no more than a de minimis adverse
impact on human health or the environment, and posed no more than a de minimis threat to human health or the

21 environment. In making this finding, DEQ will consider all reasonably available information...." OAR 340-012-
0130(4).

19 1A lthough the rule requires the department to consider 'all reasonably available information,' which would include
93 the evidence that petitioner put forward, it appears that the department and the ALJ focused entirely on the duration
of the violation and petitioner's failure to report. Those are relevant factors, of course, but not the only factors. As
74  toother factors, such as the toxicity of the material that was discharged, petitioner offered evidence that went
unrefuted. The department's order fails to offer a reasoned explanation of why, taking account of 'a// reasonably
25  available information,’ petitioner failed to rebut the presumption of 'moderate’ magnitude." Bandon Pacific, 273 Or
App at 363-64.

26 DEQ Brief on Remand at 4:24.
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Rather than consider all available facts, the Department again focuses entirely on
the alleged duration of the violations.”' It now further compounds that error by completely
failing to link the alleged duration of the violations to adverse impacts or threats of adverse
impacts. The Department cannot just multiply the number of missed monitoring events by the
number of parameters to get a big number and then claim that the threat of harm is therefore
greater than de minimis. It must explain why the alleged duration of the violation posed a
greater than de minimis threat of harm after considering "all reasonably available information,”
including the lack of gctual harm.

In addition to inappropriately focusing solely on duration, the Department also
inappropriately applies that factor in making the magnitude determination. "Duration” refers to
how long a particular violation continues and how the length of that violation creates harm or
threatens to create harm, not to how often a violation occurs. Duration does not even logically
apply to violations that take place instantaneously, such as failure to conduct monthly sampling
and unpermitted discharge of fish carcasses. For example, a failure to conduct sampling in a
month is a violation that occurs at a moment in time and not a violation that endures over time,
Failure to conduct sampling in the next month is a separate and discrete event, and not a
continuation of the first violation.”® In contrast, operating without an appropriate screen is a type
of violation that is susceptible to the duration factor as it endures over time. Still, the
Department cannot rely solely on the fact that a violation continued for a specific length of
time—it must explain why using a different screen posed a greater than de minimis threat after

considering all reasonably available information, including the lack of actual harm,

?! The Department asserts that two factors are conclusive, duration and degree of deviation, but it really focuses on
just one piece of information: the number of violations.

22 The Department is free to consider the frequency of the violations when it makes the magnitude determination
because it must consider ail reasonably available information, but it must "offer a reasoned explanation” of how the
frequency and other available information lead it to conclude that the violations posed more than a de minimis
threat, given that the Department admits that the violations caused no more than a de minimis impact. Bandon
Pacific, 273 Or App at 364,
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I The Department similarly misapplies the "degree of deviation" factor. "Degree of
2 deviation" refers to how much a violation deviates from an established statute or rule. The factor
3 is not useful for evaluating binary events such as failure to monitor. A permittee either collects a
4 sample or does not collect one. The degree-of-deviation factor applies naturally to exceedances
5 of numerical standards and is illustrated by the "selected magnitude categories" in OAR 340-
6 012-0135. For example, exceeding certain numeric water-quality standards by 25 percent or
7 more is "major," while exceeding by 10 percent or less is "minor."” Exceeding the standards by
8 10 percent or less on 100 different occasions does not convert the violations into major
9 violations. What matters is the "degree” of the violation, not the frequency. Yet as with
10 duration, the Department simply counts up the number of alleged violations and asserts that the
11 frequency establishes a large "degree of violation." The frequency of a violation has nothing to
12 do with the degree of the violation, The Department is free to consider frequency, but it again
13 must "offer a reasoned explanation” of how the frequency and all other reasonably available
14 information demonstrate that the violations posed more than a de minimis threat when the
15 Department admits that the violations caused no more than a de minimis impact.
16 In focusing solely on duration and degree of variation, the Department ignores
17 other applicable factors entirely; specifically, the extent of actual effects of the violation and the
18  concentration, volume, or toxicity of the materials involved. With respect to the first, the
19 Department acknowledges that the violations caused no more than de minimis impacts, but
20 conveniently sidesteps that fact entirely in its penalty determination analysis. With the respect to
21  the second, the Department similarly fails to account for the complete lack of toxicity and the
22 minuscule volume of discharge in its analysis.
23 The Department must consider all factors as part of its review of "all reasonably
24 available information," and then must offer a reasoned explanation as to why the violations
25
26 M OAR 340-012-0135(2)(b).
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posed a greater than de minimis threat of harm even though the violations actually caused no
harm and the discharges were nontoxic and low-volume. The Department's complete disregard
of these factors coupled with its laser focus on the number of violations is improper, in direct

conflict with the court of appeals decision, and an invitation for yet another appeal.

4. The Store at all times attempted to comply with Department requirements and
directives.

The Department suggests in its opening brief that the market exhibited a "cavalier
disregard” of its obligations, and that its activities constituted both a "gross deviation from
permit requirements” and a "flagrant flouting of the law."* Such hyperbole is as disingenuous as
it is factually inaccurate. As detailed in Bandon Pacific's opening brief, the market employees
relied on what they understood to be instructions from Department staff in reporting "no
production” on the DMR reports that it submitted each month to the Department, When the
Store learned that the Department's instruction was incorrect, it voluntarily reported the issue to
the Department and immediately came into compliance. Those factual circumstances distinguish
this case from others addressed by the Department,” and should be considered mitigating factors
in penalty analysis.

As discussed, Bandon Pacific agrees that a civil penalty is warranted despite the
unique factual circumstances of the case and is fully prepared to pay an appropriate sum to
resolve the matter. Bandon Pacific respectfully suggests a penalty of $31,166. Such a penalty is
consistent with the direction of the Oregon Court of Appeals, consistent with the Department's
penalty rules and matrix, and consistent with other penalties assessed by the Department for

similar violations.

¥ DRQ Brief on Remand at 5:17-26.

* It is apparently better to make no effort to comply with Department requirements than to try and fall short. Just
two weeks ago the Department assessed a penalty of just $26,525 to a marble and granite company that discharged
process wastewater slmry without a permit for seven years. See Exhibit I, That penalty is similar to the $21,992
penalty assessed to Clausen Oysters for operating for five years without a permit. The Department has not offered a
“reasoned explanation” of why Bandon Pacific's penalty should be an order of magnitude greater,
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CONCLUSION

Department penalty calculation rules are almost infinitely malleable and can be
used to justify almost any penalty desired. Such discretion is appropriate to allow the
Department sufficient flexibility to address a wide array of factual circumstances. Assessing one
of the highest water quality penalties ever paid in Oregon against a small one-room retail fish
store absent any evidence of environmental harm, however, constitutes an inappropriate
application of that discretion. Bandon Pacific respectfully requests that the Commission,
consistent with the directive of the Oregon Court of Appeals to consider "all reasonably available
information," exercise its authority to correct this injustice and adopt an alternative order and

penalty assessment of $31,166.

Dated: December 2, 2016.
MILLER NASH GRAHAM & DUNN LLP

o A,

Suzanfie C. Lacampagte’

OSB No. 951705
suzanne.Jacampagne@millernash.com
Phone: 503.224.5858

Fax: 503.224.0155

Jeff C. Miller

OSB No. 121586
jeff.miller@millernash.com

Phone: 360.699.4771

Fax: 360.694.6413

Attorneys for Respondent Bandon Pacifie, Inc.
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CERTIFICATE OF FILING AND SERVICE
I certify that I filed the original of this Bandon Pacific's reply to brief on remand

on December 2, 2016, by messenger delivery in an envelope addressed to:

Ms. Stephanie Caldera, EQC Assistant
Oregon Department of Environmental Quality
700 N.E. Multnomah Street, Suite 600
Portland, Oregon 97232

and that on that same date I caused a true and correct copy of the foregoing to be delivered to the

following party by the specified method:

VIA E-MAIL

Mr, Jeff Bachman

Environmental Law Specialist
Bachman.Jeff@deq.state.or.us

Oregon Department of Environmental Quality
Office of Compliance and Enforcement

811 S.W. Sixth Avenue

Portland, Oregon 97204-1390

MILLER NASH GRAHAM & DUNN LLP

g‘*‘z’iﬁ%‘l\/

Suzanne €, Lacampagne
OSB No. 951705
Attorneys for Bandon Pacifie, Inc.
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ﬁ Y‘e On Department of Envitonmental Quality
St Headquarters

285iel , Kate Brown, Governor 811 SW 6th Ave
D Portland, OR 97204-1390
(503) 229-5696

FAX (503) 229-6124

TTY: 711

November 17, 2016

CERTIFIED MATL: 7014 2870 0001 3373 6101

Bella Pietra Marble and Granite LLC
c/o John C. Bravo, Registered Agent
1161 Wiltsey Road, SE

Salem, OR 97306

Re:  Notice of Civil Penalty Assessment and Order
Case No. WQ/I-WR-2016-135

This letter is to inform you that the Oregon Department of Environmental Quality (DEQ) has issued
you a civil penalty of $26,525 for operating a discharge source from an industrial facility without a
permit. Specifically, since you’ve been in business you have discharged process wastewater slurry
from your facility to the ground surface where it was allowed to infiltrate and to a trench intentionally
constructed to carry water away from the facility to a swale,

DEQ issued this penalty because the wastewater shurry is an indusirial waste that could cause pollution
or otherwise alter the physical, chemical or biological properties of nearby waters of the state,
including groundwater, The operation of any industrial activity that conld cause an increase in the
discharge of wastes into waters of the state or which would otherwise alter its properties must be

permitted by DEQ.

DEQ appreciates your efforts to correct the violation by ceasing the discharge and collecting and
storing all process wastewater on site until it is transported offsite. DEQ considered these efforts when

determining the amount of civil penalty.

If you wish to appeal this matter, DEQ must receive a request for a contested case hearing within 20
calendar days from your receipt of this letter. The hearing request must be in writing, Send your
~ hearing request to DEQ Office of Compliance and Enforcement — Appeals:

Via mail - 700 NE Multnomah Street, Suite #600, Portland, Oregon 97232

Via fax - 503-229-5100
Once DEQ receives your request, we will arrange to meet with you to discuss this matter, If DEQ does
not receive a timely written hearing request, the penalty will become due. Alternatively, you can pay
the penalty by sending a check or money order to the above address.

The attached Notice further details DEQ’s reasons for issuing the penalty and provides further
instructions for appealing the penalty. Please review it and refer to it when discussing this case with

DEQ.

DEQ may allow you to resolve part of your penalty through the completion of a Supplemental
Environmental Project (SEP). SEPs are envirommental improvement projects that you sponsor in lieu
of paying your penalty. Enclosed is more detail on how to pursue a SEP. SEP documents®& H00261c
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RBEREPIAAL R8arble and Granite LLC
Case No, WQ/I-WR-2016-135
Page 2

on the internet at http://www.deq.state.or.us/programs/enforcement/SEP htm, or by calling the mamber
below to request a papet copy.

DEQ’s rules are available on the internet at http://www.deq.state.or.us/regulations/rules.him, or by
calling the number below to request a paper copy.

If you have any questions, please contact DEQ Environmental Law Specialist Courtney Brown, at
(503) 229-6839. You may call toll-free within Oregon at 1-800-452-4011, extension 6839,

Sincerely,

W\AAW/

Sarah G, Wheeler, Acting Manager
Office of Compliance and Enforcement

Enclosures

et David Cole, Northwest Region
Shaumae Hall, Accounting, DEQ
John Koestler, WQ, DEQ .
Chris Bravo, CEO, Bella Pietra Marble and Granite, 3780 Boone Road SE, Suite #3, Salem,
OR 97317

Iltem Q 000027
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BEFORE THE ENVIRONMENTAL QUALITY COMMISSION

OF THE STATE OF OREGON
IN THE MATTER OF: ) NOTICE OF CIVIL PENALTY
BELLA PIETRA MARBLE AND ) ASSESSMENT AND ORDER
GRANITE LLC, )
) CASE NO, WQ/I-WR-2016-135
Respondent. )

L AUTHORITY

The Department of Environmental Quality (DEQ) issues this Notice of Civil Penalty Assessment
and Order (Notice) pursuant to Oregon Revised Statutes (ORS) 468.100 and 468,126 through 468,140,
ORS Chapter 183, ORS Chapter 468B, and Oregon Administrative Rules (OAR) Chapter 340, Divisions
011, 012, and 045,

II. FINDINGS OF FACT

1. Since on or about January 6, 2009, through October 11, 2016, Respondent operated a
facility located at 3780 Boone Road SE, in Salem, Oregon (the “facility”).

2. Respondent’s facility cuts and grinds rock products including granite, marble and stone.
This process results in a wastewater shutry which may cause pollution to waters of the state by causing
turbidity and changes in the physical or chemical or biological properties of those waters.

3. On or about January 6, 2009, through on or about January 26, 2016, Respondent
discharged its wastewater from the facility to the ground behind the facility.

4, On or about January 26, 2016, through on or about April 28, 2016, Respondent
discharged the wastewater slury referred to in paragraph 2, above, from its facility to a constructed
trench which drains into a natural swale.

5. The natural swale referred fo in paragraph 4, above, is up-gradient of the East Fork of
Pringle Creek, waters of the state. The natural swale infiltrates into the ground swface where it may be
form a junction with underpround waters of the state.

6. Respondent holds no permit authorizing the construction, installation or operation of a
disposal system.

NOTICE OF CIVIL PENALTY ASSESSMENT AND ORDER CASHIeO), RPOGALB016-135
BellaPietra, 16.135 NCPdoex. doex Pape I of 4
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III. CONCLUSIONS

1. Wastewater slurry, referred to in Section II, paragraph 2 is considered “wastes”
according to ORS 468B.005(9).

2. Respondent’s facility and the constructed trench referred to in Section 11, paragraph 4
are considered a “disposal system” according to ORS 468B.005(1).

3. (jn or about January 6, 2009, through on or about April 28, 2016, Respondent violated
ORS 468B.050(1)(b) by constructing, installing and operating a disposal system without a permit.
Specifically, from on or about January 6, 2009, through on or about January 26, 2016, Respondent
discharged wastewater from.its facility onto the ground surface behind its facility, From on or about
January 26, 2016, through on or about April 28, 2016, Respondent discharged its wastewater slurry
from its facility to a constructed trench where it discharged to a natural swale, This is a Class I violation
according to OAR 340-012-0055(1)(d). DEQ has assessed a $26,525 civil penalty for this violation.

4, On or about January 26, 2016, through on or about April 28, 2016, Respondent violated
ORS 468B.025(1)(a) by placing wastes where they are likely to escape or be carried into waters of the
state by any means. Specifically, Respondent discharged wastewater shurry to a trench that drains to a
natural swale that is up-gradient of the East Fork of Pringle Creek, waters of the state, The natural
swale infiltrates into the ground where it may form a junction with underground waters, waters of the
state. This is a Class I violation, according to OAR 340-012-0055(2)(c). DEQ has not assessed a civil
penalty for this violation. _

IV. ORDER TO PAY CIVIL PENALTY

Based upon the foregoing FINDINGS OF FACTS AND CONCLUSIONS, Respondent is
hereby ORDERED TO: Pay a total civil penalty of $26,525. The determination of the civil penalty is
attached as Exhibit No.1 and is incorporated as part of this Notice.

If you do not file a request for hearing as set forth in Section V below, your check or money

i
W
1
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order must be made payable to "State Treasurer, State of Oregon" and sent to the DEQ, Business
Office, 700 NE Multnomah St, Suite 600, Portland, Oregon 97232-4100. Once you pay the penalty,
the Findings of Fact, Conclusions and Order become final.
V. NOTICE OF RIGHT TO REQUEST A CONTESTED CASE HEARING

You have a right to a contested case hearing on this Notice, if you request one in writing. You
must ensure that DEQ receives the request for hearing within 20 calendar days from the date you
receive this Notice. If you have any affirmative defenses or wish to dispute any allegations of fact in
this Notice or attached exhibit(s), you must include them in your request for hearing, as factnal matters
not denied will be considered admitted, and failure to raise a defense will be a waiver of the defense.
(See OAR 340-011-0530 for further information about requests for hearing.) You must mail the request
for hearing to: DEQ, Office of Compliance and Enforcement - Appeals, 700 NE Multnomah St.
Suite 600, Portland, Oregon 97232-4100, or fax it to 503-229-5100. An administrative law judge
employed by the Office of Administrative Hearings will conduct the hearing, according to ORS
Chapter 183, OAR Chapter 340, Division 011 and OAR 137-003-0501 to 0700. You have a right to be
represented by an attorney at the hearing, or you may represent yourself unless you are a cotporation,
agency ot association.

Active duty service-members have a right to stay proceedings under the federal Service
members Civil Relief Act. For more information, please call the Oregon State Bar at 1-800-
452-8260 or the Oregon Military Department at 1-800-452-7500, Additional information can be found
online at the United States Armed Forces Legal Assistance (AFLA) Legal Services Locator website

http://legalassistance.law.af.mil/content/locator.php.

. Ifyou fail to file a request for hearing in writing within 20 calendar days of receipt of the
Notice, the Notice will become a final order by default without further action by DEQ, as per OAR
340-011-0535(1). If you do request a hearing but later withdraw your request, fail to attend the hearing
i

I

i
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or notify DEQ that you will not be attending the hearing, DEQ will issue a final order by default
pursuant to OAR 340-011-0535(3). DEQ designates the relevant portions of its files, including

information submitted by you, as the record for purposes of proving a prima facie case.

VWWWW} il Y whuets,

Date Sarah G. Wheeler, Acting Manager
Office of Compliance and Enforcement

NOTICE OF CIVIL PENALTY ASSESSMENT AND ORDER CASE NPV 00 B32016-135
BellaPietra, 16,135 NCPdocx.docx : Page 4 of 4
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EXHIBIT 1

FINDINGS AND DETERMINATION OF RESPONDENT'S CIVIL PENALTY
PURSUANT TO OREGON ADMINISTRATIVE RULE (OAR) 340-012-0045

VIOLATION 1. Violating ORS 468B.050(1)(b) by constructing, installing and
operating a disposal system without a permit since January 6, 2009,
through April 28, 2016.

CLASSIFICATION: This is a Class I violation pursuant to OAR 340-012-0055(1)(d).

MAGNITUDE: The magnitude of the violation is moderate pursuant to OAR 340-
012-0130(1), as there is no selected magnitude specified in OAR
340-012-0135 applicable to this violation, and the information
reasonably available to DEQ does not indicate a minor or major
magnitude.

CIVIL PENALTY FORMULA: The formula for determining the amount of penalty of each
violationis: BP+[(0.1 xBP)x P+H+O+M+C)|+EB

"BP" is the base penalty, which is $1,500 for a Class I, moderate magnitude violation: in the
matrix listed in OAR 340-012-0140(4)(b)(A)(ii) and applicable pursuant to OAR 340-012-
0140(4)(a)(A).

"P"  is whether Respondent has any prior significant actions, as defined in OAR 340-012-
0030(19), in the same media as the violation at issue that occurred at a facility owned or
operated by the same Respondent, and receives a value of 0 according to OAR 340-012-
0145(2)(a)(A), because there are no prior significant actions.

"I"  is Respondent’s history of correcting prior significant actions and receives a value of 0
according to OAR 340-012-0145(3)(c), because there is no prior history.

“Q"  ig whether the violation was repeated or ongoing and receives a value of 3 according to
OAR 340-012-0145(4)(c), because there were from seven to 28 occurrences of the violation,
Respondent has been engaged in an industrial process that produces wastewater slurry since
2009. From 2009 through approximately February of 2016 Respondent discharged its
wastewater to the ground behind the facility.

"M" is the mental state of the Respondent and receives a value of 4 according to OAR 340-012-
0145(5)(c), because Respondent’s conduct was negligent. By discharging wastewater slutry
to the ground surface, and then to a constructed trench, Respondent failed to take reasonable
care to avoid a foreseeable risk that it would violate Oregon environmental laws prohibiting
discharges from industrial sources without a permit.

"C" . is Respondent's effotts fo correct or mitigate the violation and receives a value of -1
according to OAR 340-012-0145(6)(e), because Respondent made reasonable efforts to

Case No,WQ/I-WR-2016-135 BellaRietin. d6obs>. Ex.docx
Exhibit No.1 Page 1
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ensure the violation would not be repeated. Respondent stopped discharging to the
constructed trench on or about April 28, 2016, and began collecting, storing and transporting
the wastewater off-site.

"EB"  is the approximate dollar value of the benefit gained and the costs avoided or delayed as a
result of the Respondent’s noncompliance. It is designed to “level the playing field” by
taking away any economic advantage the entity gained and to deter potential violators from
deciding it is cheaper to violate and pay the penalty than to pay the costs of compliance. In
this case, “EB” receives a value of $24,145. This is the amount Respondent gained by
avoiding spending $9,728 on a fee for a tier 2 Water Pollution Control Facilities Permit in
2010, $3,146 on a permit annual fee in 2011, $3,149 on a permit annual fee in 2012, $3,234

" on a permit annual fee in 2013, $3,325 on a permit annual fee in 2014, $3,421 on a permit
annual fee in 2015, and $3,832 on a permit annual fee in 2016, This “EB” was calculated
pursuant to OAR 340-012-0150(1) using the U.S. Environmental Protection Agency’s BEN
computer model.

PENALTY CALCULATION: Penalty =BP + [(0.1 x BP) x (P +H+ O + M+ C)] + EB
= $1,500 + [(0.1 x $1,500) x (0 + 0+ 3 +4 -+ -1)] + $24,125
= $1,500 + (3150 x 6) + $24,125
=$1,500 + $900 + $24,125
= $26,525

Case No.WQ/I-WR-2016-135 BellgRietrg.d6phas. Fx.docx
Exhibit No.1 ' Page 2




regon Department of Environmental Quality
Office of Compliance and Enforcement

700 NE Mulinomah 5t Ste 600
Portland, OR 97232-4100
(503) 229-5696

TAX (503) 229-5100
TTY: 711

December 2, 2016
By Personnel Delivery

Oregon Environmental Quality Commission
c/o Stephanie Caldera

700 NE Multnomah Street, Suite 600
Portland, OR 97232

CERTIFIED MAIL 7014 2870 0001 3378 4300
Suzanne Lacampagne
Miller Nash LLP

111 SW Fifth Avenue, Suite 3400
Portland, OR 97204

Re:  Inthe Matter of:

Bandon-Pacific, Inc.

OAH Case No. 1001950

DEQ Case No. WQ/I-WR-09-092
Dear Ms, Caldera and Ms, Lacampagne:

Please find enclosed the Department of Environmental Quality’s Reply Brief on Remand in the
referenced case.

Please call me at (503) 229-5950 if you have questions.

Sincerely,

Jeff Bachman
Office of Compliance and Enforcement

Enclosure
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ECEIVE D
BEFORE THE ENVIRONMENTAL QUALITY COMMISEE DEC 2 - 2016
OF THE STATE OF OREGON D o GOMPLIANGE
DEPARTMENT OF ENVIRONMENTAL QUALITY
)
IN THE MATTER OF; ) REPLY BRIBF ON REMAND
BANDON PACIFIC, INC, )
) No. WQ/I-WR-09-092
) OAII Case No. 1001950
Respondent. )
INTRODUCTION

This case is before the Fnvironmental Quality Commission (EQC) on remand from the
Oregon Court of Appeéls. The court remanded after Bandon Paciﬁé appealed an EQC ordex
assessing Bandon Pacific a $200,266 civil penalty upon finding that the company had committed
4,078 violations of Oregon water quality protection law over a five year period. Specifically, the
Court of Appeals rejected all of Bandon Pacific’s defenses, except for the single question of
whether the BQC adequately explained its decision in adopting the Department of Environmental
Quality’s (DEQ’s) magnitude determination in the civil penalty calculations that resulted in the
$200,266 penalty. The court directed the EQC to reconsider whether the magnitude of the
violations should have been minor instead of moderate. A finding of minor would reduce the
penalty from $200,266 to $104,716.

In its brief on remand, Bandon Pacific 1) tries to subvert the EQC’s prior decision in this
case by making again a fairness argument already rejected by the EQC, a decision which Bandon
Pacific did not bother to appeal to the Court of Appeals, 2) impermissibly attempts to mtroduce
new, and distorls existing, evidence in the record to support that argument, and 3) fails to address
the issue of magnitude, the only issue the Court of Appeals did remand to the EQC for further
consideration.

The Question of Fairness is hot Before the EQC on Remand

Bandon Pacific implores the EQC to reduce the civil penalty to $31,166 because a higher
penalty would be “unfair.”” By way of evidence, Bandon Pacific points to penalties DEQ has issued

in other cases. The EQC, however, already rejected Bandon’s fairness ai'gumeﬁt in its Rinal Order.

Page 1 - REPLY BRIEF ON REMAND

CASE NO. WQ/I-WR-05-092 Item Q 000036




Attachment B
Jan. 17-19, 2017, EQC meeting
Page 23 of 58

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

In its appeal to the Court of Appeals, Bandon Pacific did not challenge the EQC’s ruling on
fairness.

The EQC adopted as its Final Order the Proposed Order issued by Senior Administrative
Law Judge (ALJ) John Mann, who found that the penalty assessed by DEQ “is well within the
range of discretion granted to DEQ and is not grossly disproportionate to civil penalties assessed in

othef cases.” In the Matter of Bandon Pacific, Inc., Proposed and Final Order, Oregon Office of

Administrative Hearings Case No, 1001950 (2011), at 15.
" The only issue remanded to EQC by the court was that of magnitude in the civil penalty
calculations. Bandon Pacific, Inc. v, Environmental Quality Commission 399 Or App 355 (2015),

at 356. Reconsideration of that question by the EQC can have only two results: Either EQC
reaffirms its original finding that the magnitude of the violations was moderate and penalizes
Bandon Pacific $200,266, or EQC determines that minor is the more appropriate magnitude and
reduces the penalty to $104,716.

The EQC should reject Bandon Pacific’s effort to reargue a question that the commission
has already decided and limit its review and decision to magnitude, the only question the court

remanded.

Bandon Pacific Impermissibly Attemipts to Introduce New Evidence and Distorts the Existing

Evidence in the Record

Patties to a contested case are prohibited from presenting new evidence on appeal before the
EQC. Oregon Administrative Rule (OAR) 137-003-0655(5), adopted pursuant to OAR 340-011-
0500 and OAR 340-011-0575(5). If a party wishes to introduce new evidence on appeal, they must
include a motion along with its brief to the EQC. The motion must include a statement showing
good cause for the failure to present the evidence to the administrative law judge, OAR 340-011-
0575(5). Bandon Pacific has not made such a motion.

In its brief on remand, Bandon Pacific references DEQ enforcement actions against Caleb
Siaw, Cain Petroleum, Inc., Eagle-Picher Industries, Weyerhauser Company, and Intel Corporation

and includes several documents relating to DEQ enforcement as Attachments 1, 2 and 3. No

Page 2 - REPLY BRIEF O REMAND
CASE NO, WQ/I-WR-09-092 Item Q 000037
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evidence regarding these prior enforcement actions nor any of the docurﬁents in the attachments
were admitted to the hearing record and should not be considered by the EQC.

Bandon Pacific also mentions in its brief a settlement offer made by DEQ after the Coutt of
Appeals issued its decision, which is also be new evidence, Bandon Pacific’s inclusion of the offer
is particularly questionable because settlement offers are not admissible evidence in either federal
ot Oregon. court proceedings. Federal Rules of Bvidence 408 and Oregon Revised Statute 40.190,
Rule 408. While settlement offers are not expressly excluded in contested case hearings, irrelevant
or immaterial evidence is. ORS 183.450(1). Irrelevance is one of the primary reasons settlement
offers are inadmissible under the state and federal rules of evidence. See Notes of Advisory

Committee on Proposed Rules, Rule 408, https://www.law.comell.edu/mleé/fre/mle 408.

In addition to improperly attempting to bring in new evidence, Bandon Pacific also distorts
evidence in the record. In an effort to minimize the egregiousness of its conduct, Bandon Pacific
repeatedly claims that its staff were told by a DEQ employee that the company could write “No
Production™ on its dischatge monitoring reports and that it was not requited to comply with the
terms of its wastewater dischatge permit, ALJ Mann considered the evidence on this claim and
never made such a finding of fact,

T an attempt to create the appearance of dis-proportionality, Bandon Pacific characterizes
itself “as a small, one room retail fish store.” Respondent’s Brief at 7. This is a distortion of the
evidence in the record, As ample evidence in the record proves, the Bandon facility was operated by
a corporation that processed millions of pounds of fish a year at Bandon Pacific’s facility in
Chatleston, Oregon. Hearing Record, Exhibit R-15, bate stamp pages 668-688.

In its consideration of the magnitude question remanded by the Court of Appeals, the EQC
should rely only on the evidence in the hearing record and disregard the new evidence and
distortions in Bandon Pacific’s brief,

Bandon Pacific’s Violations are Moderate Magnitude

Despite Bandon Pacific’s failure to address the question in its brief, the issue before the

BQC is whether the magnitude to be assigned in the civil penalty calculation should be modérate or

Page 3 - REPLY BRIEF ON REMAND
CASE NO, WQ/I-WR-09-092
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minor, The Court of Appeals found that the HQC failed to adequately explain why it did not reduce
the magnitude from moderate to minor after Bandon Pacific presented evidence that its violations
caused no more than de minimis actual environmental harm.

On remand, EQC should issue a new order that acknowledges Bandon Pacific’s evidence as
to harm, but nevertheless determines that moderate magnitude is appropriate per OAR 340-012-
0130(1) and -0130(4)' because of the extended duration of the violations and the extreme deviation
from the conduct required by law mef constituted,

For the EQC to make a finding of minor magnitude, it would need to determine that
Bandon’s violations posed no more than a de minimis risk of harm. to human health or the
environment. Tn committing 4,078 violations over the course of five years, Bandon Pacific

demonstrated contempt for the laws protecting water quality that can only encourage others to

' 340-012-0130

Determination of Viclation Magnitude

(1) For each civil penalty assessed, the magnitude is moderate unless:

(a) A selected magnitude is specified in 340-012-0135 and information is reasonably available to the
department to determine the application of that selected magnitude; or

(b) The department determines, using information reasonably available to it, that the magnitude should be
major under section (3} or minor under section (4},

(2) If the department determines, using information reasonably available to the department, that a general
or selected magnitude applies, the department's determination is the presumed magnitude of the violation,
but the person against whom the violation is alleged has the opportunity and the burden to prove that
ancther magnitude applies and is more probable than the presumed magnitude.

(3} The magnitude of the viclation is major if the department finds that the violation had a significant
adverse impact on human health or the environment, In making this finding, the department will consider
all reasonably available information, including, but not limited to: the degree of deviation from
applicable statutes or commission and department rules, standards, permits or orders; the extent of actual
effects of the violation; the concentration, volume, ot toxicity of the materials mvolved and the duration
of the violation, In making this finding, the department may consider any single factor to be conclusive.
(4) The magnitude of the violation is minor if the department finds that the violation had no more than a
de minimis adverse impact on human health or the environment, and posed no more than a de minimis
threat to human health or other environmental receptors, In making this finding, the department will
consider all reasonably available information including, but not limited to: the degree of deviation from
applicable statutes or commission and department rules, standards, permits or orders; the extent of actual
or threatened effects of the violation; the concentration, volume, or toxicily of the materials involved;
and the duration of the violation. In making this finding, the department may consider any singls factor fo
be conclusive

Paged - REPLY BRIEF ON REMAND
CASE NO, WQ/I-WR-09-092
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violate, thus creating more than a de minimis risk of harm, This risk can only be minimized by
assessing Bandon Pacific a civil penalty sufficient to deter other permittees from similar conduct.
CONCLUSION

On remand, Bandon Pacific has offered no argument as to why the magnitude should be
minor instead of moderate, but instead claims the penalty is unfair — a claim that has already been
rejected by the EQC. EQC should ignore Bandon Pacific’s attempt at another bite at the apple
and issue an order affirming that the magnitude of the violations was moderate pursuant to OAR
340-012-0130 and assessing Bandon Pacific a civil penalty of $200,266 as calculated in the
EQC’s order of November 17, 2011, The EQC should explain in its order that Bandon Pacific
failed to rebut the presumption of moderate magnitude, despite Bandon Pacific’s evidence as to
actnal environmental harm. Furthermore, the EQC should explain when considering all
reasonably available information, including Bandon Pacific’s evidence as to environmental harm,
the magnitude is not minor because the duration of the violations and the degree of deviation
from legal requirements undermine the integrity of the regulatory program and therefore posed a

risk of more than de minimis adverse environmental impact.

DATED this 2nd day of December 2016.

Respectfully submitted,

ATe &,
Environmental Law Specialist
Oregon Bepagtment of Environmental Quality

GW@, #075832

Asti Attorney General
Attorney for Oregon Department of
Environmental Quality

Page 5 - REPLY BRIEF ON REMAND
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BY U.S. MAIL

Nov. 18,2016

Suzanne C. Lacampagne
Attorney for Bandon Pacific, Inc.
Miller Nash LLP

3400 U.S. Bancorp Tower

111 SW 5™ Ave.

Portland, OR 97204

Re: In the Matter of Bandon Pacific, Inc.
OAH Case No. 1001950
DEQ Case No. WQ/I-WR-09-092

The Oregon Environmental Quality Commission received your brief on Nov. 17, 2016, and it
was filed in a timely manner. The commission also received DEQ’s brief in this matter on Nov.
17, per the agreement between the parties to have a simultaneous briefing schedule, Per the
briefing schedule previously discussed, your reply brief is due by 5 p.m. on Friday, Dec. 2, 2016.
DEQ’s reply brief has the same deadline. After all briefs are received, this matter will be
scheduled at a regular commission meeting,

Please provide all materials to Stephanie Caldera, EQC assistant, at 700 NE Multnomah St.,
Suite #600, Portland, OR 97232. Please also provide a copy of all submitted materials to the
opposing party in this matter.

Sincerely, .- [ e _______
e

Stephanie Caldera
Assistant to the Oregon Environmental Quality Commission

Ce: BY HAND DELIVERY — Jeff Bachman, Oregon Department of Environmental Quality

ltem Q 000041
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1
2
3
4 BEFORE THE ENVIRONMENTAL QUALITY COMMISSION
5 OF THE STATE OF OREGON
6
OAH Case No.: 1001950
7 IN THE MATTER OF: Agency Case No.: WQ/I-WR-09-092
BANDON PACIFIC, INC.,,
8 BANDON PACIFIC'S OPENING BRIEF
ON REMAND
9 Respondent.
10
11 This case started with DEQ assessing the highest water quality penalty ever paid.
12 Ithas along and protracted history. It stems from a small, one-room, five-employee retail fish
13 store (pictures included below) that operated in Bandon, Oregon, from approximately 1990 until
14 2010 (the "Store"). Bandon Pacific, Inc., no longer owns or operates the Store. DEQ admits that
15 there is no evidence that operation of the Store caused environmental harm.’
16 In 2009, DEQ issued an extraordinary” penalty assessment of $208,554 against
17  the Store for wastewater discharges that took place between January 2004 and December 2008.
18  The penalty was subsequently reduced on two different occasions: first to $200,266 by the DEQ
19  Administrative Law Judge (the "ALJ"), and then effectively to $104,716 by the Oregon Court of
20 Appe,ais.3
21
22 Verpe Department agrees that there is no direct evidence of actual harm fo the environment * * *." (DEQ Closing
23 Argument Before ALJ at 15,)
2 The use of the word "extraordinary" is not exaggeration. It is the 11" highest penalty assessed by DEQ since 1998,
24  See Attachment 1. Only two parties have ever paid more than $200,000. Eagle-Picher Minerals, Inc., paid $303,000
in 2002 and The Weyerhaeuser Company paid $248,000 in 1993. See DEQ Enforcement Database Search,
25  htip://www.deq.state.or.us/programs/enforcement/EnfQuery.asp.
? The court of appeals held that DEQ failed to offer a reasoned explanation of its magnitude determination.
26 Changing the magnitude from moderate to minor lowers the penalty to $104,716.
Page ]l -  Bandon Pacific's Opening Brief on Remand
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Bandon Pacific recognizes and agrees that a civil penalty is warranted and is
prepared to pay an appropriate sum to resolve the matter. The assessed amount, however, is
wholly inconsistent with other penalties assessed by DEQ and is not justified by the facts of the
case. Bandon Pacific respectfully requests that the EQC adopt an alternative order, as described
below, assessing civil penalties of $31,166.

FACTUAL HISTORY

Various owners, including Bandon Pacific, owned and operated a large seafood
processing facility at 250 First Street in Bandon, Oregon, from approximately 1979 through
1999. The processing facility had several processing lines, mainly for shrimp, crab, and black
cod. In 1998, it processed approximately 1.6 million pounds of seafood. The processing facility
operated under Oregon's General NPDES Permit No. 900-J.

Sometime in 1989 or 1990, the processing facility added a small retail store. The
Store operated in conjunction with and sold products generated by the processing facility to local
customers. The Store also purchased products from other suppliers and filleted, washed, and
repacked some of those purchased products before selling them to the public. Bandon Pacific

performed such tasks at a sink located behind the Store's retail counter. The following are

pictures taken of the Store while it was still in operation:

Figure 1: Store Figure 2: Preparation Area

Page2 -  Bandon Pacific's Opening Brief on Remand
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In approximately 1999, Bandon Pacific shut down the seafood processing facility,
leaving only the Store. The Store continued to prepare seafood to serve its local retail
customers.”

Wastewater from cleaning the fish sold at the Store emptied into a square drain on
the floor. At all times during the operation of the Store, there was at least one stainless steel
screen on top of the drain in the floor to capture solids. At some point after 1999 (when the site
became retail-only), a second screen was installed below the first one to catch additional solids.
Bandon Pacific employees removed the solids from the screens and placed them in a tote with
fish carcasses and other discarded pieces of fish for disposal. Employees then emptied the tote
onto a concrete chute that emptied into the Coquille River.” Occasionally, some of the fish
carcasses caught on rocks before reaching the water. Those carcasses usvally were carried away
during high tides or consumed by birds or sea lions. Bandon Pacific presented evidence that
these discharges more than likely caused no environmental harm. Significantly, there is no
evidence in the record that the Store‘s discharges caused environmental harm, and DEQ has
already conceded that there is no direct evidence of actual harm to the environment.’

Bandon Pacific's NPDES permit required it to submit monthly Discharge
Monitoring Reports ("DMRs") to DEQ. The Store continued to submit monthly DMRs
following shutdown of the processing facility in 1999. From February 1999 through
August 2003, Bandon Pacific employee Cynthia Loshbaugh had primary responsibility for

preparing the DMRs and for filing those reports with DEQ. Ruben Kretzschmar of DEQ told

* Between 2004 and 2008, the Store prepared between 49,000 and 59,000 pounds of fish per year. By way of
comparison, seafood processing facilities in Oregon process many times as many pounds per year and legally
discharge almost ten times that amount in TSS per month. For example, in 2008, the Store prepared 46,298 pounds
of fish. That same year, Pacific Coast (Warrenton, Oregon) processed 31 million pounds of seafood and was
lawfully permitted to discharge 405,000 pounds of TSS. (Exhibit R4.)

% Similar disposal takes place at sport fishing cleaning tables all over the state.

® "The Department agrees that there is no direct evidence of actual harm to the environment * * *." (DEQ Closing
Argument Before ALY at 15.)

Page 3 -  Bandon Pacific's Opening Brief on Remand
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Ms. Loshbaugh's manager, Curt Janke, that monitoring was not required because the Store was
not a processing facility and instructed the Store to write "no production” on its DMRs.
Ms. Loshbaugh followed DEQ's instruction and wrote "no production” on the DMRs that she
submitted each month, She trained her successor to do the same.

In 2008, Bandon Pacific learned that Mr. Kretzschmar's instruction was incorrect;
it was still required to monitor its wastewater, and writing "no production” on its DMRs was a
mistake. Upon learning this new information, Bandon Pacific voluntarily reported the issue to
DEQ by letter dated December 3, 2008. Bandon Pacific stopped disposing of fish carcasses in
the Coquilie River that same month.” DEQ initiated enforcement in May 2009 and assessed the
$208,554 penalty in November 2009,

PROCEDURAL HISTORY

Bandon Pacific appealed DEQ's initial $208,554 penalty assessment and
requested a contested case hearing. The ALJ recommended that DEQ reduce the penalty to
$200,266 because there was no evidence in the record about the economic benefit gained from
failing to use the appropriate screen. Although DEQ rules require it to consider "all reasonably
available information," the ALJ focused only on the duration of the violation and on the Store's
reports of "no production."8 Bandon Pacific appealed the ALI's decision to the EQC, which
adopted the ALJ's proposed order without modification at its October 20, 2011, meeting.

Bandon Pacific next appealed the EQC's order to the Oregon Court of Appeals,
where it argued that the EQC should have deemed its violations "minor" rather than "moderate”
for purposes of calculating the penalty. The court of appeals reversed and remanded via decision
dated August 26, 2015, holding that the EQC's classification of the violations as "moderate" was

not supported by substantial reason. More specifically, the court of appeals found that "[t]he

" The Store installed a "40 mesh" drain screen in January 2009 and diverted all its wastewater to the City of Bandon
sanitary sewer system in April 2009. The Store stopped operating altogether in 2010, (ALJ Hearing Transcript
at42.)

® Bandon Pacific v. Environmental Quality Commission., 273 Or App 355, 363, 359 P3d 394 (2015).
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department's order fails to offer a reasoned explanation of why, taking account of 'a/f reasonably
available information,' petitioner failed to rebut the presumption of ‘moderate’ magnitude,"’

In 2016, DEQ offered to resolve the long-standing dispute for $104,716. Bandon
Pacific believes that amount to be similarly unreasonable in light of the unique facts of the case:
specifically, the inaccurate direction provided by DEQ to Bandon Pacific in 2001 and 2002, the
size and nature of the operation, and the fact that it self-disclosed the violations. It once again
appeals to the EQC for relief from the inequitable penalty assessment.

THE PENALTY IS UNFAIR AND INCONSISTENT WITH OTHER DEQ PENALTIES

DEQ has assessed very few penalties of this magnitude. In fact, DEQ's original
penalty of $208,554 would constitute the highest water quality penalty ever paid. It would also
constitute the 11th highest penalty of any type since 1998."" Only two parties have ever paid
more than $200,000."" Only six others have paid more than $100,000. It is not exaggeration to
describe the penalty assessed against the Store as extraordinary. 2

Bandon Pacific lacks detailed information about the circumstances of these large
penalties, but public information indicates that such large penalties have traditionally been
reserved for only the most egregious offenses. For example, Caleb Siaw made the largest-ever
water quality penalty payment ($173,175) for "long-standing environmental problems with
sewage disposal at a mobile home park" and violating an MOA. Mr. Siaw had a long history of
sewage violations at his mobile home parks and was criminally prosecuted in 1999 for second-
degree water pollution for violations stemming from failure of the on-site sewage disposal

system at one of his parks. In contrast to that case, Bandon Pacific at all times acted in good

%273 Or App at 364,
10 See Attachment 1.

! Eagle-Picher Minerals, Inc. paid $303,000 in 2002 and The Weyerhaeuser Company paid $248,000 in 1993. See
DEQ Enforcement Database Search, http://www.deq.state.or.us/programs/enforcement/EnfQuery.asp.

" There are more than 8,000 records in DEQ's enforcement database. /d.
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faith in reliance on direction from DEQ staff. Moreover, when it learned that DEQ's direction
was incorrect, Bandon Pacific self-reported the issue for resolution.

In another case, Cain Petroleum paid $118,901 in 2002 for failure to investigate
and clean up petroleum releases from underground storage tank systems at nine properties.
According to DEQ, Cain repeatedly ignored requests from the Department to complete required
(cleanup) actions at these properties.”> At two of the properties, liquid petroleum was floating on
groundwater, and most of the properties had levels of benzene, a known carcinogen, exceeding
those established for the protection of human health and safety. This is a far cry from failing to
properly screen wastewater from a small retail shop and the disposal of at most a few dozen fish
carcasses per day in the Coquilie River.

The case of Clausen Oysters demonstrates the manifest injustice of this penalty
assessment in the seafood processing context. Clausen allowed its wastewater permit to expire
for five years (November 2005 through January 2010) even while it continued to process
seafood. In January 2010, Clausen Oysters obtained a wastewater permit, but for the subsequent
five months failed to monitor its wastewater and report the results of that monitoring. Clausen
Oysters also failed to pass its wastewater through a mesh screen.'® Whereas DEQ assessed a
penalty against the Store of $174,766 for failure to monitor wastewater and report its monitoring
results for a period of five years, Clausen Oysters received a penalty of only $21,992 both for
failing to have a wastewater permit for a period of five years and for failing to monitor and report
even after it obtained its permit. Significantly, DEQ found that Clausen Oysters' failure to have
a wastewater permit for the five-year period in that case was "reckless." Even so, DEQ assessed
a penalty of just $16,349 for that violation.

Perhaps the case that best illustrates the unfairness of the Bandon penalty

assessment is the recent DEQ enforcement at Intel, a company that reported profits of

13 See Attachment 2.
14 (Exhibits R36, R37.)
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$9.6 billion in 2013."® Intel emitted fluoride for 36 years without disclosing it to DEQ and

without a permit for the emissions. It also began construction of a multibillion-dollar factory

without obtaining the proper air quality permit from DEQ.
L ™ -

- i -
e gt IR : =

Figure 3: Intel's Hillsboro Factory

For these violations, Intel was assessed a penalty of just $143,000—roughly 31 percent less than
the original penalty assessed against the Store.'°

Neither the record nor DEQ offers any justification for the above-illustrated
disparities. Bandon Pacific recognizes and agrees that a civil penalty is warranted and is
prepared to pay an appropriate sum to resolve the matter. A $104,000 penalty, however, is not
justified by the facts of the case and is wholly inconsistent with other penalties assessed by DEQ.
There is no reason that a small, one-room retail fish store that complied with DEQ reporting
instructions and that caused no environmental harm should be required to pay a penalty greater

than or even comparable to that assessed against a sophisticated, multibillion-dollar corporation

15 See Attachment 2.

' This was the reported penalty assessment. Intel eventually paid a penalty of $28,600 and spent about $114,000 on
a supplemental environmental project. E-mail from George Davis, DEQ), to Jeff Miller, Miller Nash Graham &
Dunn LLP (Nov. 8, 2016).
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that discharged toxic air pollutants for 36 years without a permit.
SUGGESTED PENALTY

As DEQ admits, its penalty calculation rules are almost infinitely malleable and
can be used to calculate whatever penalty is desired.'” Bandon Pacific earlier proposed a penalty
of $15,166 and provided sample calculations.” In the interest of settling the matter, Bandon
Pacific now proposes that the EQC assess a penalty of $31,166, as calculated below using DEQ's
own penalty calculation rules.

The civil penalty formula applicable to the violations in this case, under
OAR 340-012-0045 is as follows: BP + [(0.1 x BP) x (P + H+ O + M+ C)] + EB. Based on the
calculations below, the total penalty that should be assessed against Bandon Pacific is $31,166.

A. Failure to Monitor Wastewater Discharges

The penalty for failure to monitor wastewater discharges is $18,166. This penalty
reflects the following changes from DEQ's proposed penalty:
1. One penalty per year is assessed instead of one penalty per monitoring
requirement violated per year.
2, The magnitude of the violations is minor, not moderate.
Penalty:  $1,500 + [(0.1 x $1,500) x (0+ 0+ 0+ 2+ 0)] = §1,800
($1,800 x 5) + $9,166 = $18,166

B. Discharging Fish Carcasses Without a Permit

The penalty for discharging fish carcasses without a permit is $9,000. This
penalty reflects the following changes from DEQ's proposed penalty:

The magnitude of the violations is minor, not moderate.

"7 (EQC Hearing Transcript at 17. (DEQ: "So [DEQ] was in a position where it could have assessed one penalty of
somewhere $3,600 sic] all the way up to 4,078 violations which would have resuited in a penalty of around
$13 million.").)

' (Bandon Pacific's Exceptions at 6-7.)
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Penalty:  $1,500 + [(0.1 x $1,500) x (0+ 0+ 0+ 2+ 0)] + 0 =$1,800
$1,800 x 5+ 0= $9,000
C. Failure to Use a 40 Mesh Screen

The penalty for failure to use a 40 mesh screen is $4,500. This penalty reflects
the following changes from DEQ's proposed penalty:

1. The magnitude of the violations is minor, not moderate.

2, No economic benefit, since there is no evidence in the record supporting
the economic benefit calculation for this violation.

Penalty:  $750 + [(0.1 x $750) x (0+ 0+ 0+ 2 + 0)] + 0 = §900
$900 x 5+ 0 = $4,500
ALTERNATIVE ORDER
Bandon Pacific proposes that DEQ issue the following order:
Bandon Pacific is ordered to pay civil penalties of $31,166.
CONCLUSION
For the foregoing reasons, Bandon Pacific respectfully requests that the EQC

adopt Bandon Pacific's Exceptions and reduce the penalty against Bandon Pacific to $31,166.

DATED this 17" day of November, 2016.
MILLER NASH GRAHAM & DUNN LLP

P

Suzanne C“Lacampagne 4
0SB No. 951705
suzanne.lacampagne@millernash.com
Phone: 503.224.5858

Fax: 503.224.0155

Jeff C. Miller

OSB No. 121586
jeffmiller@millernash.com

Phone; 360.699.4771

Fax: 360.694.6413

Attorneys for Respondent Bandon Pacific, Inc.
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CERTIFICATE OF FILING AND SERVICE

2 [ certify that I filed the original of this Bandon Pacific's opening brief on remand
3 on November 17, 2016, by messenger delivery in an envelope addressed to:
4 Ms. Stephanie Caldera, EQC Assistant
5 Oregon Department of Environmental Quality
700 N.E. Multnomah Street, Suite 600
6 Portland, Oregon 97232
7  and that on that same date T caused a true and correct copy of the foregoing to be delivered to the
8  following party by the specified method:
9 VIA E-MAIL
10 Mr. Jeff Bachman
Environmental Law Specialist
11 Bachman.Jeff{@deq.state.or.us
Oregon Department of Environmental Quality
12 Office of Compliance and Enforcement
811 S.W. Sixth Avenue
13 Portland, Oregon 97204-1390
14
05 MILLER NASH GRAHAM & DUNN LLP
; e AL
17 I
Suzanne C-T-acampaghe
13 OSB No. 951705
Attorneys for Bandon Pacific, Inc.
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How Intel's $143,000 fluoride fine stacks up
against DEQ's largest penalties

Construction on Intel's D1X fab in Hillsboro. (Bruce Ely, The Oregonian)

By Katherine Dri | The Oregonian/OregonLive
“ Emalil the author | Follow on Twitter
on April 25, 2014 at 12:00 PM, updated April 25, 2014 at 12:02 PM

The Oregon Department of Environmental Quality's $143,000 fine to Intel for a fluoride reporting mistake is the third highest
penalty the agency has issued for an air quality violation since 1998.

Across all DEQ departments, Intel's fine ranks as the 20th largest during that time frame, according to a DEQ spreadsheet,

Intel's fine came after it surfaced last fall that the company had failed to report its fluoride emissions and obtain the necessary
permit at its Washington County operation. Thursday's fine also faults the company for operating without a needed permit at its
Hillsboro D1X facility.

Here are the top five air quality fines since 1998 (and the full list):

1. Eagle-Picher Minerals, Inc: $303,169 in 2002 for a violation in Vale where the company operated a mineral processing
plant without a federal air pollution emission permit, called a Title 5 (the same permit Intel was seeking when the fluoride
issue was dislcosed).

2. Ash Grove Cement Company: $179,300 in 2005 for exceeding and falling to report carbon monoxide emission limits more
than 100 times over two years in Durkee.

3. Intel: $143,000 for failing to report its fluoride emissions, obtain a permit for those emissions and beginning construction
at D1X without the correct permit.

4, Cascade Kelly Holdings LLC, dba Columbia Pacific B: $117,292 in 2014 for operating a new crude oil transloading
operation without an Air Contaminant Discharge Permit. The violation occurred at a Columbia Pacific Bio Reifnery facility in
Clatskanie.

5. Lynne Timmerman: $100,000 to the Pendleton resident in 2000 for lighting on fire a pile of creosote-treated railroad ties
near Helix and then refusing to extinguish it, according to the state.

Here are the top five civil penalties issued across all DEQ departments since 1998 (and a list of the top 50 vitdatidn<)00052

http:/www.oregonlive.com/poalitics/index.ssf/2014/04/how_intels_143000_fluoride_fin.html
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Haﬁ. ﬁg‘aﬂfﬂém, Inc: $1.4 million in 2002 for failing to investigate and clean up petroleum releases from underground
storage tank systems at nine company owned or operated properties. This remains the record DEQ civil penalty assessed.
But the final penalty the company paid was $118,901, according to DEQ records.

2. Kinzua Resources, LLC and partners: $790,062 for failing to "provide financial assurance for closure and post-closure
maintenance" at Pilot Rock Sawmill Wood Waste Landfill in Pilot Rock in 2013, according to DEQ.

3. City of Portland: $606,800 for "violating state water quality standards by allowing numerous sewage discharges into
Willamette River and several streams flowing into the Willamette." according to DEQ. The city eventually paid DEQ $117,320
after agreeing to fund four water quality and fish passage improvements worth more than $500,000. The fine was issued in
2005.

4. Lehman Development; Lehman Hot Springs: John Patrick Lucas: $532,275 for wastewater violations at the now-closed
Lehman Hot Springs Resort east of Ukiah in 2010, "Most of the violations have involved improper sewage storage and
sewage discharges into Warm Spring Creek," according to DEQ.

5. Caleb Siaw, M.D.: $373,580 for "violating order to repair failing onsite (septic) system at Forest Lake Resort mobile home
park by failing to submit information required for permit" in 2001, according to DEQ.

More reading:
+ Intel will pay $143,000 penalty for fluoride violations in Hillsboro
* Intel's fluoride error: What the $143,000 DEQ fine means for D1X construction and emissions

- Katherine Driessen

Registration on or use of this site constitutes acceptance of our User Agreement and Privacy Policy

© 2016 Oregon Live LLC. All rights reserved (About Us).
The material on this site may not be reproduced, distributed, transmitted, cached or otherwise used, except with the prior written permission
of Oregon Live LLC.

Community Rules apply to all content you upload or otherwise submit to this site.
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50 Largest penalties issued 1998 through 4/23/2014

CAIN PETROLEUM, INCORPORATED WPM/T 2001-197 15-May-02 1428720
KINZUA RESOURCES, L.L.C. ET AL LQ/SW 2011-108 12-Aug-13 790062
PORTLAND, CITY OF wQ/M 2005-170 18-Nov-05 606800
LEAMAN DEVELOPMENT; LEHMAN HOT SPRINGS;  |WQ/D 2009-082 24-Jun-10 532275
LUCAS, JOH

SIAW, CALEB wQ/D 1999-186 31-Jul-01 373580
EAGLE-PICHER MINERALS, INC. AQ/V 2000-002 08-Apr-02 303169
MEDFORID WATER COMMISSION WQ/M 2010-145 30-Nov-10 278794/
GUNDERSON LLC AND GUNDERSON MARINELLC __ [LQ/HW 2007-038 08-Aug-08 254362
FOREST LAKES RESORT, LLC WOQ/D 2009-131 06-Oct-09 246412
GRANITE CONSTRUCTION COMPANY (YAQUINA WQ/SW 2006-260 29-Aug-07 240000
RIVER CONST)

BANDON PACIFIC, INC. wWQ/I 2009-092 30-Nov-09 208554
WASHINGTON DEMILITARIZATION CO. (UMATILLA [LQ/HW 2006-278 22-Jun-07 206400
DEPOT)

MASTEC NORTH AMERICA, INC WQ/SW 2004-003 09-Aug-04 205658
MORSMAN, PHILLIP DEAN & BRIGITTE RENATE, wQ/D 2007-186 19-Dec-07 194842
DBA TOPS

PACIFIC COAST SEAFOODS COMPANY woQ/I 2002-132 07-Jun-05 186432
TEMPLETON, BRAD LQ/T 2001-280 08-May-02 186059
NATIONAL TECHNICAL SYSTEMS, INC LQ/T 2002-167 17-Jan-03 183400
ASH GROVE CEMENT COMPANY AQ/V 2004-110 15-Sep-05 179300
LUCKY SITES LLC LQ/T 2002-182 15-Jan-03 177144
INTEL CORPORATION AQ/AC 2014-027 23-Apr-14 143000
WESTERN RENEWABLE RESOUCES; WESTERN LQ/SW 2008-180 26-Dec-08 134306
TRUCKING; DES),

FULL PROCESSORS, INC. AND BRIGGS, WILMER L. [WMC/HW 1999-230 03-Dec-99 133000
SUMCO OREGON, FORMERLY MITSUBISHI SILICON  [WQ/1 2000-075 23-0ct-00 124800
AMERICA

MID-WILLAMETTE PRE-CUT, INC. LQ/HW 2004-066 15-Dec-04, 120120
OIL RE-REFINING CO., INC. (FUEL LO/HW 2009-036 10-Sep-09 120000
PROCESSORS/BRIGGS)

CASCADE HEALTHCARE COMMUNITY, INC,, DBA ST, {LQ/SW 2006-001 27-]an-06 119361
CHARLE

CASCADE KELLY HOLDINGS LLC, dba COLUMBIA AQ/AC 2014-014 27-Mar-14 117292
PACIFIC B

FUEL PROCESSORS, INC. (BILL BRIGGS) WMC/HW 1999-207 07-Mar-00 114000
WASHINGTON DEMILITARIZATION CO., (UMATILLA {LQ/HW 2009-172 01-Dec-09 111000
DEPOT)

SUPER SITES LLC LQ/T 2002-158 15-Jan-03 110239
SIMON, ANTHONY M., DBA KING SILVER RV PARK & |WQ/D 2009-206 15-Jan-10 108324/
MARI

BRANMAT, L.L.C.; BRANDT, WILLIAM D.; MATHEWS, {WQ/D 2002-147 22-Aug-03 108133
LARR

DENMAN, KARIN MARIE & TRUDEL, KATHY LOUISE_{WQ/D 2012-038 23-May-12 105476
CADLE PROPERTIES OF OREGON, INC. LQ/T 2002-058 23-May-02 105136
FRED MEYER, INC. WPM/T 2001-046 10-Jul-01 104572
SIDHU, BUDH SINGH & KAUR, KARAMIIT LO/LUST 2011-200 27-Dec-11 102875
RSG FOREST PRODUCTS woQ/1 2005-048 16-Nov-05 101873
HANDY ANDY'S AUTO REPAIR, INC., ANDEREGG, ET |WMC/T 1998-236 08-Apr-99 101352
AL

TIMMERMANN, LYNNE AQ/OB 1999-206 10-May-00 100000
SMURFIT NEWSPRINT COMPANY woQ/1 2000-068 27-Jun-00 96280
CERTIFIED COATINGS OF CALIFORNIA, LQ/HW 2001-229 10-Feb-03 95563
INCORPORATED

MANN, GURBAND SINGH, dba MONITOR MARKET & |LQ/LUST 2011-207 27-Dec-11 95473
DELI

YUMYUNG CORPORATION WQ/D 2010-077 03-Jun-10 94283
MEDURI FARMS, INC. wg/l 2001-097 ~ 06-Jun-01 92838
WASHINGTON DEMILITARIZATION CO (UMATILLA {LQ/HW 2003-181 05-May-04 92400
CHEM FAC)

ltem Q 000054
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PRG MGR FOR ELIM. CHEM WEAPONS (UMATILLA  {LQ/HW 2003-182 05-May-04 92400
CHEM)
WILSON, CHARLES PATRICK (CASCADE MOBILE wQ/D 2009-099 24-Jul-09 90186
HOME PARK)
OREGON DEPARMENT OF TRANSPORTATION WQ/sW 2006-259 04-May-07 90000
{0DOT)
PORT OF ASTORIA WQ/M 2005-118 09-Feb-06 89400
EASL PROPERTIES LLC, dba BELLE PASSE ESTATES  [WQ/D 2012-053 Z21-Jun-12 88632

Iltem Q 000055
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News Release

For release: May 22, 2002

Attachment 2

Contacts:

Susan Greco, Compliance & Enforcement, Portland, (503) 229-
5152

Nina DeConcini, Communications & Outreach Manager, Portland,
(503) 229-6271

Brian White, Communications & Qutreach, Portland, (503) 229-
6044

DEQ Fines Service Station Owner/QOperator $1.43
Million For Soil and Groundwater Contamination in
Portland Area

Nine sites in the Portland area remain contaminated due to lack
of site investigation and cleanup efforts by Cain Petroleum

The Oregon Department of Environmental Quality (DEQ) has
levied a total of $1,428,720 in civil penalties to Cain Petroleum
Inc., Forest Grove, for failure to investigate and clean up petroleum
releases from underground storage tank systems at nine properties
Cain Petroleum owned or operated in Washington and Multnomah
counties.

Cain Petroleum is responsible for the investigation and cleanup at
each of the nine properties because it managed the underground
storage tank systems at the time of the releases, which occurred
over the past several years. The $1.43 million penalty amount
represents the combined total of penalties issued at the nine
properties. The penalty is the largest ever issued by DEQ.

Some of the releases were reported to DEQ as early as 1989,
Officials from DEQ's Office of Compliance and Enforcement said
that Cain Petroleum did not investigate or initiate cleanup of the

releases as the Department had requested. Most of the contaminated

properties are currently operating as gas stations.

"Over the years... Cain has repeatedly ignored requests from the
Department to complete required (cleanup) actions at these
properties, including actions that Cain itself indicated were of
highest priority for completion”, DEQ Director Stephanie Hallock
wrote in a May 15 letter notifying Cain Petroleum of the penalty.

Although the extent of the contamination varies at the nine
properties located in Portland, Beaverton, Hillsboro and Tigard,
gasoline and diesel fuel has seeped into soil and/or groundwater at

~3
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State of Oregon
Department of
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land and water.

Item Q 000056



A:ttachment B
Jan. 17-19, 2017, EQC meeting
Page 43 of 58

the sites, creating public health hazards.

DEQ is particularly concerned about two properties where liquid
petroleum is floating on groundwater. These properties are a gas
station operating at 833 SE Baseline Road in Hillsboro, and Cain
Petroleum's bulk petroleum plant at 2624 Pacific Ave. in Forest
Grove. The presence of "free product” floating on groundwater has
the potential to contaminate drinking water and surface waters. It
can also generate vapors that can migrate into utility corridors,
buildings and other enclosed spaces, creating explosion hazards and
respiratory problems for workers and building occupants.

In addition, most of the nine properties have levels of benzene
exceeding those established for the protection of human health and
safety. Benzene, a constituent of gasoline, is a known carcinogen.
Exposure to benzene via inhalation, skin or eye contact can cause
upper respiratory fract irritation or eye irritation. Long-term
exposure is known to cause a variety of health problems, including
various types of cancer.

Vapor extraction and groundwater cleanup systems that remove
petroleum contamination must be installed at the Baseline Road and
bulk plant properties to protect public health and safety, DEQ
officials said. The majority of the $1.43 million penalty
($1,138,976) is based on the economic benefit Cain Petroleum
gained by avoiding the costs of installing and operating treatment
systems at these two properties.

The properties covered by the enforcement action include:

+ 833 SE Baseline Road, Hillsboro (a currently operating gas
station)

o 2624 Pacific Ave., Forest Grove (Cain Petroleum bulk
plant)

¢ 2339 Pacific Ave., Forest Grove (a currently operating gas
station)

o 12475 SW Canyon Road, Beaverton (a former gas station
site)

+ 8710 SW Hall Boulevard, Beaverton (a currently operating
gas station)

o 7550 SW Beaverton-Hillsdale Highway, Portland (former
gas station site)

» 9 SE 82nd Ave., Portland (a currently operating gas station)

¢ 3520 SW Cedar Hills Boulevard, Beaverton (a currently
operating gas station)

+ 13970 SW Pacific Highway, Tigard (a currently operating
gas station)

Since the releases were reported to DEQ, Cain Petroleum has
repeatedly ignored requests to complete the required investigation

and cleanup at the nine properties. In May 2001, DEQ issued the
P Prop Y Q Iltem Q 000057
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company a Notice of Noncompliance outlining all the violations
and providing timelines for correcting the violations. Some of those
violations have still not been corrected.

In addition to the penalty, DEQ has issued an order requiring Cain
Petroleum to complete site investigations to determine the nature,
magnitude and extent of groundwater and soil contamination at the
sites, including quarterly groundwater monitoring. Cain Petroleum
must also install and operate petroleum removal, groundwater
treatment and vapor extraction systems at the Baseline Road and
bulk plant properties within 30 days of the order.

Cain Petroleum has 20 days from the date of receiving the penalty
to either pay the penalty or appeal.

Item Q 000058
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Intel will pay $143,000 penalty for fluoride
violations in Hillsboro

Intel opened a new Hillsboro factory last year, called D1X, and is in the process of building a second phase at its
Ronler Acres campus. (Oregonian photo)

By The Oregonian/OregonlLive
( Follow on Twitter
on April 24, 2014 at 2:32 PM, updated April 28, 2014 at 10:56 AM

By Mike Rogoway & Katherine Driessen | The Oregonian

Intel will pay $143,000 - one of the largest air-quality penalties in Oregon history — for
violating environmental laws by failing to disclose fluoride emissions at its Washington
County computer-chip factories.

The company’s deal with the Oregon Department of Environmental Quality outlines
additional steps Intel must take to correct its lapse, first reported last fall. But it doesn’t Mentor Graphics' sale ends an era
stop production or shut down construction, and it opens to door for the company to win air- in the Silicon Forest

quality permits for a new, multibillion-dollar factory called D1X.

Mentor Graphics sells to Siemens
“We're prepared to pay the fine and implement the corrective actions outlined" in the for $4.5 billion

agreement, Intel Oregon spokeswoman Chelsea Hossaini said Thursday afternoon.

Moovel, Daimler's urban
Intel still needs a separate agreement with Neighbors for Clean Air, an environmental transportaﬁion §ubsidiary. will
watchdog that had threatened to sue the company over the fluoride failure. And it's pursuing fé";grﬁ:%” office and mave jobs
a "Good Neighbor Agreement” with that organization and nearby residents that would
implement additional air-quality monitoring around Intel’s Ronler Acres manufacturing and Lake Oswego votes against city-
research campus in Hillsboro. backed internet service

Neighbors for Clean Air attorney John Krallman said he thinks Thursday's agreement is an Qorvo shares plunge on
important acknowledgement of not only Intel's flub, but also DEQ's mistake. Initially, DEQ manufacturing problems linked to
planned to move forward with an air-quality permit for Intel despite the fluoride admission. iPhone 7

ADVERTISING All Stories
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"DEQ has realized the mistake they made in rushing forward,” Kraliman said. "What they're asking of Intel is fair.”

The fluoride issue has been a major public embarrassment to Intel in Gregon, but the fine will have negligible impact for a
company that reported profits of $9.6 billion in 2013,

Intel acknowledged that it had failed o report fluoride emissions at its Oregon factories, a disclosure that is required under the
state's environmental laws. State regulators and the company said fluoride emissions were within safe levels, but the lapse threw
Intel's permitting status into confusion,

After at least seven months of talks, Thursday's agreement outlines several steps - in addition to the penalty — that Intet will have
to take. These include:

+ Submitting a new permit application by the end of the year;
+ Disclosing flucride emissions on a public website;
+ Testing and measuring emissions to support its permit application.

The DEQ said it will take at least two years to complete Intel's permitting process, a period that includes time for public review
and comment. The state will hold a public meeting sometime in May to discuss Thursday's agreement and what happens next.

DEQ permit writer George Davis said Intel will be paying a “relatively high fine," particularly for an air-quality violation. In the fall,
the agency initially said Intel's omission was likely not a violation.

But Davis said DEQ reviewed the fluoride issue and realized there were three violations: the company did not disclose its fluoride
emissions; it did not obtain a permit for those emissions; and it did not obtain the correct approval to begin construction on D1X.

*We concluded | was wrong about saying there was no violation," Davis said.

Neighbors had mixed reactions to the deal, with some saying they were glad to see Intel agree to a fine and more monitoring, but
lamenting that the agreement doesn't establish stricter limits or oversight.

Anne Ferguson, who can see Intel's Ronler Acres factories from her home at Orenco Station, said she's excited there's an
agreement but that she believes the overall level of air quality is too low.

"I don't think it's a big enough fine, but | don't want to get vindictive," Ferguson said. "l want to focus on the doughnut, and not the
hole.”

John Williams, who lives a little more than two miles east of Ronler Acres, said the agreement fails to spell out how DEQ settled on
the size of Intel's penalty, and doesn't make clear how greenhouse gasses and other pollutants will be monitored.

Intel provides a huge economic boost for Oregon, Williams said, but the state needs to do a better job enforcing its environmental
rules and the company needs to be more vigilant about its impact on the community.

"} think Intel could do more," he said. "I think they may be coming to the realization that they're not a power unto themselves."

Note: This article has been updated with additional comment from DEQ and Intel's neighbors.
Iltem Q 000060
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' 4 re On Department of Environmental Quality
| Headquarters

811 SW 6th Ave
Portland, OR 97204-1390
(503) 229-5696

FAX (503) 229-6124

TTY: 711

Kate Brown, Governor

November 17, 2016

By Personnel Delivery

Oregon Environmental Quality Commission RECEIVED
c/o Stephanie Caldera

700 NE Multnomah Street, Suite 600 NOV 17 2016
Portland, OR 97232

CERTIFIED MAIL 7014 2870 0001 3373 5647

Suzanne Lacampagne

Miller Nash LLP

111 SW Fifth Avenue, Suite 3400
Portland, OR 97204

Re:  Inthe Matter of:

Bandon-Pacific, Inc.

OAH Case No. 1001950

DEQ Case No. WQ/I-WR-09-092
‘Dear Ms. Clark and Ms. Lacampagne:

Please find enclosed the Department of Environmental Quality’s Brief on Remand in the
referenced case.

Please call me at (503) 229-5950 if you have questions.
Sincew

E 2 Jetf Bachman
Office of Compliance and Enforcement

Enclosure
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BEFORE THE ENVIRONMENTAL QUALITY COMMISSION

OF THE STATE OF OREGON
)
IN THE MATTER OF: ) BRIEF ON REMAND
BANDON PACIFIC, INC., )
) No. WQ/I-WR-09-092
) OAH Case No. 1001950
Respondent. )
INTRODUCTION

Procedural History

| On November 17, 2011, the Oregon Environmental Quality Commission (EQC) adopted as
final an administrative law judge’s order assessing Bandon Pacific, Inc., a $200,266 civil penalty
for violations of Oregon water quality law. Bandon Pacific appealed the EQC’s order to the
Oregon Court of Appeals. On October 14, 2015, the Court of Appeals issued an order remanding
the case to the EQC for reconsideration of the question of whether the violations at.issue should
have been assigned a magnitude of minor instead of moderate in the calculations that resulted in the
$200,266 civil penalty amount. EQC must now issue an order either 1) reducing the magnitude to
minor and assessing a penalty of $104,716, or 2) providing substantial reason for finding the
penalized violations were of moderate magnitude as a basis for assessing a penalty of $200,266.
The Department of Environmental Quality (DEQ) requests that the BEQC issue a new order
affirming the magnitude as moderate for the reasons set forth below.

Facts and Violations

On remand, the facts and violations in this case, as found in the EQC’s order, are not in
dispute. From 2004 through 2008, Bandon Pacific operated a fish-processing facility in Bandon,
Oregon, pursuant to a wastewater discharge permit issued by DEQ. The permit authorized Bandon
Pacific to discharge wastewater from its processing operation to the Coquille River if it complied
with the conditions of the permit. Among the permit’s conditions were requirements that Bandon
Pacific monitor its wastewater and report the results of that monitoring to DEQ in a monthly

Discharge Monitoring Report (DMR). The permit also requited Bandon Pacific to pass its

Page 1 - BRIEF ON REMAND
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wastewater through a 40 mesh screen (a screen with 40 holes per square inch) to remove pollutants
prior to discharge to waters of the state. 7

For every month, January 2004 through December 2008, Bandon Pacific submitted DMRs
stating “No Production” on the reporting form, On December 3, 2008, Bandon Pacific informed
DEQ that although it had been writing “No Production™ on its DMRs for January 2004 through
December 2008, it had in fact been processing seafood at is facility during that period. AtDEQ’s
request, Bandon Pacific submitted corrected DMRs on April 8, 2009.

The corrected DMRs indicated that on 915 days between January 1, 2004 and December 30,
2008 Bandon Pacific processed seafood at its facility. Bandon Pacific did not comply with any
monitoring requirements during this period, committing 2,248 distinct violations of its permit,
Bandon Pacific also violated its permit and ORS 468B.025(2) on each of the 915 occasions when it
processed fish between January 1, 2004 through December 30, 2008 because it discharged
wastewater to the Coquille River without passing it through a 40 mesh screen.

ORS 468B.050(1)(a) prohibits the discharge of wastes to the waters of the state unless that
discharge is authorized by a permit. On the 915 occasions it processed fish between January 1,
2004 and December 30, 2008, Bandon Pacific viclated ORS 468B.050(1)(a) by dumping fish
carcasses in the Coquille River without permit authorization. In all, Bandon Pacific committed
4,078 violations of Oregon water quality law during the five year period, 3,163 violations of the
monitoring and screening requirements of the permit and 915 violations of 468B.050(1)(a) when it
dumped carcasses into the Coquille River.

On November 30, 2009, DEQ issued a notice of violation to Bandon Pacific for 56
occurrences of these violations and assessed a civil penalty of $200,266. As part of the penaliy
assessment for the violations, DEQ alleged that the magnitude of the violations was “moderate.”
After a hearing on February 23, 2010, ALJT John Mann issued a proposed order finding Bandon
Pacific Hable for the violations cited in DEQ’s notice and upholding the proposed penalty
assessment, including the finding of moderate magnitude The EQC affirmed the ALJ’s proposed

order upholding penalties for 56 occurrences of these violations to arrive at the total penalty of

Page 2 - BRIEF ON REMAND
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$200,266, Bandon Pacific appealed that order to the Court of Appeals, which largely upheld the
BQC order, but found that the order did not provide substantial reason for the moderate magnitude
finding. The court remanded the order to the EQC for further action on that issue.

Magnitude of Violation

The procedure for calculating DEQ civil penalties is set forth in OAR 340-012-0045. The
first step in calculating a penalty is to determine the “base penalty” by assigning the appropriate
classification and magnitude to the violation, The process for assigning magnitude is set forth in
OAR 340-012-0130(1)!, which states: “For each civil penalty assessed, the magnitude is moderate
unless: (a) A selected magnitude is specified in 340-012-0135 and information is reasonably
available to the department to determine the application of that selected magnitude; or (b) The
department determines, using information reasonably available to it, that the magnitude should be
major under section (3) or minor under section (4).” The EQC originally upheld DEQ’s
determination that the magnitude of the violations in this matter was moderate because there was no
applicable selected magnitude nor was there sufficient information reasonably available to
determine that the maghitude was major or minor.

In the Court of Appeals, Bandon Pacific argued that the violations should have been

assigned a magnitude of minor pursuant to OAR 340-012-0130(2), which states:

“If the department determines, using information reasonably available to the department,
that a general or selected magnitude applies, the department's determination is the presumed
magnitude of the violation, but the person against whom the violation is alleged has the
opportunity and the burden to prove that another magnitude applies and is more probable
than the presumed magnitude.”
Bandon Pacific relied on testimony provided by one of its witnesses that its discharges caused no
more than de minimis actual environmental harm to the Coquille River. In its written opinion, the

Court of Appeals found that the EQC did not adequately explain why the magnitude of the
" '

! The version of OAR 340-012-0130 applicable in this case is that in effect in 2009 when the penalty was
issued by DEQ. The EQC revised OAR 340-012-0130 in 2014, ,

Page 3 - BRIEF ON REMAND
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violations should not be reduced to minor given Bandon Pacific’s unrebutted evidence of lack of
actual environmental harm. 399 Or App 355 (2015).
DISCUSSION
Moderate is the appropriate magnitude to be assigned the Bandon Pacific violations. The

record supports that these violations posed more than a de minimis risk of harm to human health
and/or environmental receptors, because of the extended duration of the violations and the extreme
deviation from the conduct required by law. To address the Court of Appeals concegns, the EQC
must adopt a new order explaining why Bandon Pacific’s violations posed an environmental risk
despite the lack of actual harm to the Coquille River.

The Appropriate Magnitude of the Bandon Pacific Violations is Moderate

To assign a magnitude of minor the EQC would have to find that the violation “had no
mote than a de minimis adverse impact on human health or the environment, and posed no more
than a de minimis threat to human health or other environmental receptors.” OAR 340-012-
0130(4). To warrant a magnitude of minor, Bandon Pacific’s violations must not only have caused
no harm, the violations must also have posed no threat of harm. DEQ has never argued that Bandon
Pacific violations caused harm, but it is clear that they posed a threat of harm and moderate is
therefore the appropriate magnitude.

- “De minimis” is defined as “trifling” or “minimal.” Blacks Law Dictionary 443 (7" edition
1999). In making a determination as to whether a violation caused or posed a threat of more than
de minimis harm, DEQ is required to “...consider all reasonably available information, including,
but not limited to: the degree of deviation from applicable statutes or commission and depariment
rules, standards, permits or orders, the extent of actual or threatened effects of the violation; the
concentration, volume, or toxicity of the materials involved; and the duration of the violation. In
malking this finding, the depa}‘ﬁnent may consider any single factor to be conclusive.”” OAR 340-
012-0130(4) (emphasis added).

OAR 340-012-0130(4) establishes several criteria for determining whether a violation is of

minor magnitude, and any single factor may be conclusive. In this case, two factors are conclusive

Page 4 - BRIEF ON REMAND
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in determining that Bandon Pacific’s violations were not of minor magnitude: the degree of
deviation from permit requirements and the duration of the violations. If Bandon Pacific had
simply violated the monitoting o1 screening requirements on one or two occasions, a minor
magnitude may have been apptopriate. Bandon Pacific, however, failed to comply with a single
substantive requitement of the permit for a period of five years, committing 3,163 permit violations
during that period. Bandon Pacific also violated the statutory prohibition against unauthorized
discharge of waste to waters of the state on 915 occasiops during that five-year period by dumping
fish carcasses into the Coquille River.

The regulatory system that protects water quality in Oregon is largely dependent on
complete and accurate reporting by permittees, DEQ and the public need this information to
determine whether permittees are harming water quality by violating their permit limits. Accurate
monitoring also provides DEQ and stakeholders with the information they need to make well-
informed decisions, Without monitoring data, DEQ and the public are blind. The importance of the
permit monitoring requirements are particulatly emphasized by the certification statement a
permittee is required to sign on each DMR, which states that the permittee is “aware that there are
significant penalties for submitting false information, including the possibility of fines and
imprisonment,” Bandon Pacific’s cavalier disregard for its monitoring and screening obligations,
to the tune of 3,163 violations for five years corrodes respect for the law and undermines the
integrity of the system that protects Oregon waters. The extent and duration of Bandon Pacific’s
monitoring violations constituted a gross deviation from permit requirements and, as such, posed a
threat of more than de minimis harm to the environment.

The same is true for Bandon Pacific’s failure to pass its wastewater through a 40 mesh
screen prior to discharge and its unpermitted disposal of fish carcasses into the Coquille River over
the same period. At no time during the five-year period, did Bandon Pacific attempt to comply with
any of the requirements for disposal of its wastewater and fish wastes.

Bandon’s flagrant flouting of the law is not a trivial or minimal concern in maintaining

respect for and promoting compliance with Oregon’s regimen for protecting water quality. A

Page 5- BRIEF ON REMAND
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finding of minor magnitude would send a dangerous message regarding the importance of
compliance to water quality permittees and others subject to environmental regulation,

The EQOC Must Make a Reasoned Explanation. Why the Magnitude is Moderate after Taking into

Account all Reasonably Available Information

The Court of Appeals found that the EQC failed to offer a reasoned explanation as to why
Bandon Pacific’s evidence failed to rebut the presumption of moderate magnitude. 399 Or App
355, 364 (2015). In DEQ’s opinion, the administrative law judge’s order, adopted by the EQC,
failed to explain the importance of consistent compliance with the regulatory scheme as a basis for
m;t reducing the magnitude to minor in response to Bandon Pacific’s evidence. Instead, the
administrative law judge found Bandon Pacific’s evidence unpersuasive because of 1) the lack of
monitoring data, which he concluded made it impossible to determine actual environmental impéct,
and 2) the difficulty in determining the environmental impact of violations that occurred as much as
five years prior.

DEQ, however, does not argue the magnitude should be moderate because it is difficult or
impossibié to ascertain whether Bandon Pacific’s violations had an actual adverse impact on the
Coquille River, because even if there was no actual harm to the river, that is insufficient to make a
finding of minor magnitude, Per OAR 340-012-0130(4), a finding of de minimis harm is only
halfway to niinor magnitude, The violation must also pose no more than a de minimis threat of
environmental harm. |

To address the concerns raised by the Court of Appeals in its written opinion, the EQC
should acknowledge that the reasonably available information indicates that Bandon Pacific’s
violations caused no more than de minimis adverse environmental impacts, but that minor
magnitude is not watranted because of the threat of more than de minimis harm, as detailed above,
resulting from those violations. While OAR 340-012-0130(4) sets forth several criteria to be
considered in making a deterrmination of minor, it does not rank those criteria. On the contrary, the
rule states that in making the determination DEQ may find any single factor to be conclusive. EQC

may find that a minor magnitude is not supported despite the evidence of no actual harm because
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the duration of Bandon Pacific’s violations and/or because the degree of deviation from required
conduct posed more than a de minimis threat of adverse impact,

CONCLUSION
DEQ requests that the EQC issue an order affirming that the magnitude of the violations

was moderate pursuant to OAR 340-012-0130 and assessing Bandon Pacific a civil penalty of
$200,266 as calculated in its order of November 17, 2011. The EQC should explain in its order
that Bandon Pacific failed to rebut the presumption of moderate magnitude, despite Bandon
Pacific’s evidence as to actual environmental harm, Furthermore, the EQC should explain when
considering all reasonably available information, including Bandon Pacific’s evidence, the
magnitude is not minor because the duration of the violations and the degree of deviation from
legal requirements undermine the integrity of the regulatory program and therefore posed a risk

of more than de minimis adverse environmental impact.

DATED this 17th day of November 2016.

Resﬁectﬁﬂly submitted,

efffBachman,

Environmental Law Specialist
QOregon Department of Environmental Quality

#075832

ey General

Attomey f01 Oregon Department of
Environmental Quality
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BY EMAIL
Nov. 8, 2016

Suzanne C. Lacampagne

Attorneys for Bandon Pacific, Inc.

Miller Nash LLP

3400 U.S. Bancorp Tower

111 SW 5™ Ave.

Portland, OR 97204

Emailed to Suzanne. Lacampagne@MillerNash.com

Re: In the Matter of Bandon Pacific, Inc.
OAH Case No. 1001950
DEQ Case No. WQ/I-WR-09-092

The Environmental Quality Commission received your request for an extension Nov. 8, 2016.
Your request was filed in a timely manner. As noted over email correspondence, DEQ does not
object to your request of a one week extension, and your request is granted.

As per the previous agreement, this will be a simultaneous briefing process; therefore, materials
from both parties must be received no later than 5 p.m. Nov. 17, 2016. Please provide one copy
to Stephanie Caldera at 700 NE Multnomah Street, suite 600, Portland, Oregon 97232, with a
copy to the other party’s counsel.

/

If you have any questions about this process please call me at 503-229-5301.

Sincerely,
Stephanie Caldera
EQC assistant

Cc: BY HAND DELIVERY AND EMALIL — Jeff Bachman, Oregon Department of
Environmental Quality
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BY U.S. POSTAL MAIL

Oct. 11, 2016

ENVIRONMENTAL
Suzanne C. Lacampagne QUALITY
Attorney for Bandon Pacific, Inc )
Miller Nash LLP COMMISSION

3400 U.S. Bancorp Tower
111 SW 5™ Ave.
Portland, OR 97204

Re: In the Matter of Bandon Pacific, Inc.
OAH Case No. 1001950
DEQ Case No. WQ/I-WR-09-092

This matter was remanded to the Environmental Quality Commission for reconsideration. Per
conversations among the parties, a briefing schedule for the reconsideration has been determined
and is as follows:

e Briefs to be filed simultaneously within 30 days of this letter

s Simultaneous replies following those briefs by no more than 15 days

According to that schedule, the briefs in this matter are due no later than 5 p.m. on Thursday,
Nov. 10, 2016. Please provide all materials to Stephanie Caldera, EQC assistant, at 700 NE
Multnomah St., Suite #600, Portland, OR 97232. Please also provide a copy of all submitted
materials to the opposing party in this matter.

Please note this is a new office location and address. If you intend to provide materials prior to
Nov. 4, 2016, please contact me by email for the best address. My email address is
Caldera.Stephanie(@deq.state.or.us. You may also call me at 503-229-5301.

Sincerely,
/

I
P =

Stephanié Caldera
Enclosed.: Appellate court remand

Ce: BY HAND DELIVERY — Jeff Bachman, Oregon Department of Environmental Quality

811 SW Sixth Avenue
Portland, OR 97204-1390 :
(503) 229-5696
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IN THE COURT OF APPEALS OF THE STATE OF OREGON

BANDON PACIFIC, INC.,
Petitioner,

V.
ENVIRONMENTAL QUALITY COMMISSION,
Respondent.
Office of Administrative Hearings
1001950
A150445

APPELLATE JUDGMENT

Argued and submitted on September 17, 2014,
Bruce L. Campbell argued the cause for petitioner.
Inge Wells, Assistant Attorney General, argued the cause for respondent.

Before DeVore, Presiding Judge; Ortega, Judge; and Garrett, Judge.

Reversed and remanded for reconsideration.

DESIGNATION OF PREVAILING PARTY AND AWARD OF COSTS
Prevailing party: Petitioner

[X] No costs allowed.

Appellate Judgment COURT OF APPEALS
Effective Date: October 14, 2015 (seal)

fme

APPELLATE JUDGMENT
REPLIES SHOULD BE DIRECTED TO: State Court Administrator, Records Section
Supreme Court Building, 1163 Stats St, Salem OR 87301-2563 ltem Q 000072
Page 1 of 1
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| INTHE -COURT OF APPEALS OF THE STATE OF OREGON
BANDON PACIFIC INC

Department of Environmental Quality
DEQ Case No. WQ/I-WR-(9-092
OAH Case No. 1001950

: .{: Pet1t10ner

I_RONMENTAL QUALITY
COMMISSION OF THE STATE OF CA ALS0445

|y

Appeal from an Order of the Environmental Quality
Commission

1y S. Hossaini, OSB No. 010598 Denise G. Fjordbeck, OSB No. 822578
kelly hossaml@mﬂlemash com denise.fjordbeck@doj.state.or.us

3ruce L. Campbell, OSB No. 925377 Department of Justice Appellate Division
ruce. campbell@mﬂlemash com 1162 Court Street N.E.
 MILLERNASHLLP Salem, Oregon 97301

3400 U.S. Bancorp Tower Telephone: (503) 378-4402

111 S.W. Fifth Avenue -

Portland, Oregon 97204 3699

Telephone (503) 224 -5858

Attorney for Respondent
A‘ttorneys for Petltloner Environmental Quality Commission
Bandon Pamﬁc IDC of the State of Oregon

Item Q 000073
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- STATEMENT OF THE CASE
L. Nature of the Action or Proceeding. _

This is an appeal from a November 17, 2011, order by the
Environmental Quality Commission (the "EQC") to uphold a $200,266 penalty
against Banddn Pacific, Inc. ("Bandon Pacific"). The Department of |
Environmental Quality ("DEQ") imposed the penalty for failure to monitor
wastewater discharges, as required by the terms of Bandon Pacific's 900-J
National Pollution Discharge Elimination System ("NPDES") permit, in
violation of ORS 268B.025(2); for discharging waste into the waters of the state

“without a permiit, in violation of ORS 468B.050(1)(a); and for failing to pass
wastewater discharges through a 40 mesh screen, as required by the terms of
Bandon Pacific's NPDES permit, in violation of ORS 468B.025(2). The
relevant time period for the alleged violations was January 2004 through
December 2008.

DEQ issuéd the original Notice of Civil Penalty Assessment and
Order ("Notice of Civil Penalty") for the violations on November 30, 2009, in
the amouht of $208,554. On December 18, 27009, Bandon Pacific requested a
contested case hearing, pursuant to OAR 340-011-0530. A contested case
hearing was held on February 23, 2011, conducted by Administrative Law
Judge John Mann (the "ALJ"). The ALJ issued a final order on June 1, 2011,
which upheld the Notice of Civil Penalty, but reduced the penalty amount to
$200,266. Bandon Pacific appealed the ALJ's final order to the EQC on
June 30, 2011.

II. Nature of Judgment Sought to be Reviewed.

Bandon Pacific appeals from a November 17, 2011, EQC

contested case hearing order (the "EQC Order") upholding a $200,266 penalty

against Bandon Pacific for violations of an NPDES permit and state law.
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IXI. Statutory Basis of Appellate Jurisdiction.

The court has jurisdiction over this appeal pursuant to
ORS 183.482, which vests in the court of appeals jurisdiction to review final
agency orders. ORS 183.482(1) requires that a petition for review be filed with
the court of appeals within 60 days of the date the petitioning party has been
served with the agency order. Bandon Pacific was served with the agency order
on November 18, 2011, and Bandon Pacific appealed that order to the court of
appeéls on January 5, 2012, 48 days after it had been served.

IV. Nature and Jurisdictional Basis of Action of Agency.

The nature of the EQC Order being appealed here is a contested
case hearing order stemming from a Notice of Civil Penalty for NPDES permit
and state law violations. The EQC had authority to issue the Notice of Civil
Penalty pursuant to ORS 468.100.

V. Questions Presented on Appeal.

1. The Notice of Civil Penalty expressly states that it did not penalize
Bandon Pacific for any Class II wastewater monitoring violations.
Nevertheless, the penalty imposed against Bandon Pacific necessarily includes
Class II violations as well as Class I violations. Did the EQC erroneously
penalize Bandon Pacific for violations that were not part of the Notice of Civil
Penalty?

2. The Notice of Civil Penalty included penalties for January 2004
through December 2006, even though ORS 12.110(2) imposes a tWo-year
statute of limitations on actions seeking penalties, and those years fall outside
that two-year limitation. Did the EQC misinterpret state law when it
determined that ORS 12.110(2) does not impose a time limitation on
administrative actions seeking penalties?

3. 0AR 340-012-0130 contains a rebuttable presumption that the

magnitude of a civil penalty is moderate unless it can be shown that the
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magnitude meets the criteria for being classified as minor. Did Bandon Pacific
submit substantial evidence into the record to demonstrate that the magnitude of
the violations for which Baﬁdon Pacific was penalized were minor rather than
moderate, and, if so, did DEQ fail to rebut that evidence to maintain a
magnitude of moderate?

4.  Oregon law recognizes corporations as separ_'cite legal entities and
corporate form is not disregarded unless exceptional circumstances exist. Did
DEQ impermissibly disregard corporate form and violate state and federal law
by inflating the civil penalty against Bandon Pacific because Bandon Pacific is
a wholly-owned subsidiary of Pacific Seafood Group?

VI. Summary of Answering Arguments.

1. DEQ impropetly penalized Bandon Pacific for 16 Class II violations
that were not part of the Notice of Ci.vil Penalty. DEQ'S expla,nations before the
ALJ and the EQC of how it calculated the Notice of Civil Penalty are not
consistent with the language of the Notice of Civil Penalty itself, or with the
explanation that DEQ gave Bandon Pacific before Bandon Pacific appealed the
Notice of Civil Penaity.

2. The EQC misinterpreted state law when it concluded that
ORS 12.110(2) does not impose a time limitation on administrative actions
secking penaltics, cven though an examination of the statutory provision's
text-in-context and caselaw direct otherwise. _

3. Bandon Pacific met the rebuttable presumption set forth by OAR 340-
012-0130 and demonstrated by substantial evidenée that its violations were
minor in magnitude and not moderate.. The EQC erred in concluding that the
evidence supported a finding of moderate magnitude.

4. DEQ impermissibly disregarded corporate form and violated state and

federal law by inflating the civil penalty against Bandon Pacific based on
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Bandon Pacific's relationship with Pacific Seafood Group, which is a separate
corporation.
VII. Summary of Facts.

Various cntities owned and operated a seafood processing facility
at 250 First Street in Bandon, Oregon (the "Bandon Site™) from approximately
1979 through 1999. Transcript of February 23, 2011, Contested Casc Hearing
with ALY ("CCH Tr") at 87-89. Bandon Pacific purchased the facility in 1999.
CCH Tr at 97. The processing facility that existed during that ﬁme had séveral
large processing lines, mainly for shrimp, crab, and black cod. Record of
Proceedings ("Rec™) at 55. In 1998, for example, the facility at the Bandon Site
processed approximately 1.6 million pounds of seafood. /d. At its peak, it
processed between 4 and 5 million pounds of seafood and employed up to
100 people. CCH Tr at 85-87.

In approximately 1989 or 1990, the processing facility added a
retail-only store. Rec at 55. The store was operated in conjunction with and
sold products generated by the processing facility. /d. The store also purchased
products from other suppliers, and filleted, washed, and repacked some of those
purchased products before selling them to the public. /d. The processing
facility was always covered by a 900-J Permit, which i1s a general waste
discharge permit for seafood processing facilities. /d. |

| In approximately 1999, the seafood processing portion of the
Bandon Pacific facility was shut down. Only the small, one-room store
remained. Rec at 186. The store processed some seafood, but only what was
necessary to serve its retail customers. /d. Between 2004 and 2008, the facility
processed approximately 46,000 to 59,000 pounds of seafood per year, about
one percent of what was processed before the processing lines were shut down,

with approximately 99 percent of that seafood being sold to the public. Rec
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at 186; CCH Tr at 91; Petitioner Exhibits in Proceedings Below ("Pet Ex") at
R-4.! The store employed approximately six people. Rec at 185.

At all times between 1979 and 2010, the Bandon Site was leased
from the Port of Bandon under a 100-year lease. CCH Tr at 106., 133-134. In
2010, the Port of Bandon bought out the femainder of the lease 1n settlement of
litigation, and all processing and retail operations at the Bandon Site ceased.
CCH Tr at 108.

From 2004 through 2008, the period covered by the Notice of Civil
Penalty, Bandon Pacific processed the seafood associated with the retail store in
the back of the store. Most of the seafood processed at the store was
bottomfish. Rec at 221; Pet Ex at R-4. Wastewater from cleaning the fish
emptied into a square drain on the floor. Rec at 221. At all times during the
operation of the retail store, there was at least one stainless steel screen on top
of the drain in the floor to capture solids. CCH Tr at 100. At some point after
the Bandon Site became retail only, a second screen was installed below the
first one to catch additional solids. /d. Bandon Pacific employées regularly
removed the solids from the screens and placed them in a large plastic bin with
fish carcasses and other discarded pieces of fish for disposal. CCH Tr
at 101-102. Employees then emptied the bin onto a concrete chute that emptied
into the Coquille River. [d. Occasionally, some of the fish carcasses would
catch on rocks before reaching the water. /d. Those carcasses were usually
carried away during high tides or were consumed by birds or sea lions. CCH Tr
at 102-103. The Bandon Pacific employees stopped disposing of the solids in
this manner in 2008 when DEQ instructed Bandon Pacific to no longer do so.
CCH Tr at 44-45.

! In the proceedings below, Petitioner Exhibits were listed as R-1 through R-51.
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The Bandon Pacific facility was covered by an NPDES permit
from August 1999 through May 2004. Respondent Exhibits in Proceedings
Below ("Resp Ex") at A-118.% That permit, by its terms, expired on May 31,
2004. Because Bandon Pactfic applied for a renewal, however, the permit
extended until September 2006 when DEQ issued a revised 900-J permit. CCH
Tr at 38. DEQ renewed Bandon Pacific's co?erage under the revised 900-J
permit on September 5, 2006. That coverage extended through May 2011.
Resp Ex at A-119. Both permits required Bandon Pacific to process wastewater
through a screen of not less than 40 mesh.’ Both permits allowed Bandon
Pacific to discharge "seafood processing residuais" as part of DEQ's Fisheries
Enhancement Program, but only with prior DEQ approval. Resp Ex at A-118
at 3-4, and at A-119 at 4, 6. Bandon Pacific did not obtain DEQ approval to
participate in the Fisheries Enhancement Program. CCH Tr at 43.
| From at least 2001 through December 2008, after passing through

one or more floor screens, wastewater from the facility's drain emptied into a
sump, and from there drained into the Coquille River. CCH Tr at 103-104.
There 1s no evidence that the floor screens, either alone or together, met the
40-mesh screen requirement under the NPDES permits. In Febrtiary 2009,
Bandon Pacific installed a mesh hydrosieve screen that met or exceeded the

permit requirement to catch solids. Pet Ex at R-15 at 4. Bandon Pacific

2 In the proceedings below, Respondent Exhibits were listed as A-1 through
A-124,

? "Mesh" refers to the number of openings per square inch on the screen. When
a screen has a higher mesh count, each hole is normally smaller than would be
the case with a lower mesh screen. When the mesh is higher, fewer solids can
pass through the screen. Thus, a screen with 20 mesh would screen out fewer
solids than would one with 40 mesh. A 120-mesh screen would filter out more
solids than would a 40 mesh screen. The NPDES permits required a screen of
not less than 40 mesh, and would have allowed a screen with a higher mesh.

Rec at 220 n.1.
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removed the hydrosieve in April 2009, when it connected the drain to the city
sewer sjrstem. Pet Ex at R-19 and R-20.

The August 1999 NPDES permit required Bandon Pacific to
monitor the following eight parameters of its discharge at varying frequencies:
total suspended solids, biochemical oxygen demand, oil and grease, pH levels,
effluent flow, raw product processed, waste solids generated, and waste solids
disposed. Resp Ex at A-118 at 4. The September 2006 NPDES permit required
Bandon Pacific to monitor the following ten parameters of its discharge at
varying frequencies: total suspended solids, biochemical oxygen demand, oil
and grease, pH levels, effluent flow, fecal coliform bacteria, e-col, raw product
processed, waste solids generated, and waste solids disposed. Resp Ex at A-119
at 3.

Both the August 1999 and September 2006 NPDES permits
required Bandon Pacific to submit monthly Discharge Monitoring Reports
("DMRs"), on DEQ-approved forms, for ecach calendar month. The permits
required the DMRs to be submitted no later than the 15th day of the following
calendar month. Resp Ex at A-118 at 7, and A-119 at 7. From February 1999
through August 2003, Cynthia Loshbaugh, Bandon Pacific's controller, was |
primarily responsible for preparing DMRs for the retail business and for filing
those reports with DEQ. Pet Ex at R-2. Sometime in 2001, Ms. Loshbaugh's
manager, Curt Janke, told her that, because the Bandon facility was no longer a
seafood-processing facility but only a retail facility, Ruben Kretzschmar of
DEQ had informed him that Bandon Pacific need only report "no production"
on the DMRs. /d. Sometime in 2002, Mr. Janke told Ms. Loshbaugh that, also
according to Mr. Kretzschmar, no monitoring would be required given the
rétail-only activity at the Bandon Site. 7d.

Bandon Pacific submitted monthly DMRs to DEQ from February

2004 through January 2009. Resp Ex at A-62 through A-117; Pet Ex at R-2.
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On each page of the DMRs, Bandon Pacific wrote "no production," consistent
with Ms. Loshbaugh's testimony. Id. From January 2004 through December
2008, Bandon Pacific did not perform the wastewater monitoring requirements
set forth in its NPDES permits, consistent with Ms. Loshbaugh's understanding
of DEQ's requirements. CCH Trat 118-119, 142,

On December 3, 2008, DEQ received a letter from Bandon
Pacific's attorney that disclosed that Bandon Pacific's DMRs were inaccurate
from at least 2006. Pet Ex at R-11. The letter stated that the Bandon Pacific
retail facility had been processing between 28,000 to 56,000 pounds of seafood
every year since 2006, but had been reporting "no production” on the DMRs,
and had not been performing wastewater monitoring. Id. The letter stated that
the reason for the noncompliance was likely that production levels had fallen
dramatically from prior years when a processing facility had been sited there,
and that the levels of production for some types of seafood fell below the
minimum threshold for monitoring requirements. fd.

On April 6, 2009, DEQ received corrected monthly DMRs from
Bandon Pacific for January 2004 through December 2008. Resp Fx at A-1
through A-61. The DMRs included the amount of seafood processed for each
month, but did not include information about water sampling results or solid
waste disposal. According to the corrected DMRs, Bandon Pacific processed
seafood on 195 days in 2004, 116 days in 2005, 187 days in 2006, 190 days in
2007, and 175 days in 2008. Id. Bandon Pacific discharged wastewater into the
Coquille River on each day of production, and did not perform any sampling or
analysis of the wastewater produced, as noted above.

In 2009, Bandon Pacific retained the services of Alan Ismond,
chemical eﬁgineer, and his company Aqua-Terra Consultants. CCH Trat 151.
Mr. Ismond formed the company in 1993 to provide engineering and

environmental consulting services to the seafood processing industry, and stated
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that, overall, he had 35 years of experience serving that industry. CCH Tr
at 149;150; Pet Ex at R-8. In late 2010, Mr. Ismond commissioned a survey of
the Coquille River bed in the area near the Bandon Pacific facility. Pet Ex at -
R-6. The survey revealed no visible remains of fish carcasses and no signs of
damage to the seafloor. CCH Tr at 160-163; Pet Ex at R-6. Bandon Pacific
discharged fish wastes in an area of the river near the mouth of the Pacific
Ocean. Id. Because of the proximity to the ocean, currents and tidal exchanges
were substantial and likely dispersed any discharges of wastewater and fish
carcasses very quickly. /d. Further, because the waste was composed of
non-toxic organic material, was small in volume, and did not accumulate on the
river bed, Mr. Ismond concluded that the material was likely quickly dispersed
into the ocean with no adverse impact on the environment. /d.

On November 30, 2009, DEQ issued a Notice of Civil Penalty to
Bandon Pacific for violations of its wastewater discharge permit at the Bandon
Site that occurred during the five-year period between January 1, 2004, and
January 31, 2009. Pet Ex at R-27; Excerpt of Record ("ER")-30 through 4 1.
The breakdown of the penalties is as follows:

a. Monitoring Violations: The Notice of Civil Penalty stated

that all monitoring violations occurring before March 31, 2006, are Class II
violations, and all such violations occurring afier that date are Class I
violations.” Pet Ex at R-27 at 4-5 of Order; ER-33-34. The Notice of Civil

Penalty further stated that no penalties were being assessed for the

* The post-March 31, 2006, violations were categorized as Class I violations
pursuant to OAR 340-012-0055(1)(0),which carry a higher penalty than class I
violations and are considered more serious. The pre-March 31, 2006, violations
were categorized as a Class Il violations pursuant to the version of
OAR 340-012-0055(2)(f) in existence at that time, which made a Class 11
violation "[a]ny violation of a management, monitoring, ot operational plan
established pursuant to a waste discharge permit, that is not otherwise classified
in these rules."
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pre-March 31, 2006, Class 1I monitoring violations. Pet Ex at R-27 at | of
Exhibit 1 of Order; ER-36. The Notice of Civil Penalty assessed 46 separate
penalties for the monitoring Violations,' and arrived at that number "by assessing
one penalty per monitoring requirement violated per year." Pet Ex at R-27 at 2
of Exhibit 1 of Order; ER-37.

b. Solid Waste Discharge to Coquille River: The Notice of

Penalty identified placing of the seafood carcasses in the Coquille River to be
Class I violations, and assessed five separate penalties for these violations. Pet
Ex at R-27 at 4 of Order; ER-33; Pet Ex at R-27 at 2 of Exhibit 2 of Order; 39.
The Notice of Penalty stated that the five penalties were arrived at by assessing
one penalty per year in which the violations occurred. Id.

C. Mesh Screen Violation: The Notice of Penalty identified

Bandon Pacific's failure to pass its wastewater through a 40 mesh screen as a
Class II violation. Pet Ex at R-27 at 4-5 of Order; ER-33-34. The Notice of
Civil Penalty assessed five separate penalties for the monitoring violations,
arrived at by assessing one penalty per year in which the violations occurred.
Pet Ex at R-27 at 2 of Exhibit 3 of Order; ER-41.

On March 30, 2010, Baridon Pacific requested that DEQ clarify
how it arrived at its calculation of 46 monitoring violations in the Notice of
Civil Penalty. Pet Ex at R-34 at 6. After receiving no reply from DEQ, on
August 30, 2010, Bandon Pacific again requested that DEQ clarify how it had
arrived at the 46 monitoring violations. Pet Ex at R-38 at 1. On September 21,
2010, Jeff Bachman, of DEQ's Office of Compliance and Enforcement,
responded to those requests by setting forth the formula he had used in arriving
at that number. Pet Ex at R-40. Mr. Bachman, who was responsible for
preparing the Notice of Civil Penalty, CCH Tr at 61-64; 79-81, reiterated that
DEQ arrived at the 46 violations "by assessing a penalty for one violation per |

year for each of the permit's monitoring and reporting requirements violated by
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Bandon." Pet Ex at R-40 at 1. Specifically, Mr. Bachman stated that DEQ had
assessed three penalties each for failing to monitor for e-coli and fecal coliform
bacteria, as these requirecments were only in effect from 2006 through 2008, and
five penalties each, for the years 2004 through 2008, for the other eight
parameters for which testing or monitoring was required. /d. This calculation
~ added up to 46 penaltics, as displayed in the Penalty Table.” ER-27-28.
On December 18, 2009, Bandon Pacific requested a contested case
hearing on the Notice of Civil Penalty. The hearing occurred on February 23,
2011, and was conducted by an ALJ. The ALJ issued a final order on June 1,
2011, which upheld the Notice of Civil Penalty, but reduced the penalty amount
from $208,554 to $200,266, because the ALJ determined that DEQ had failed to
provide sufficient evidence as to how it calculated the economic benefit portion
of the penalty for Bandon Pacific's failure to use a 40 mesh screen.
| On June 30, 2011, Bandon Pacific requested that EQC review the
ALJ's decision. The EQC held a hearing on October 20, 2011, and later upheld
the $200,266 penalty against Bandon Pacific. This appeal followed.
FIRST ASSIGNMENT OF ERROR
The Notice of Civil Penalty erroneously penalized Bandon Pacific
for 16 Class 1T wastewater monitoring violations, even though the Notice of
Civil Penalty states that it did not include penalties for any such violations. As
a consequence, the penaltics for those 16 Class II violations must be deducted
from the total penalty assessed against Bandon Pacific. |
L. Preservation of Error.
Bandon Pacific raised this issue as part of its request for a

contested case hearing before the ALJ and its appeal to the EQC. See Rec

5 Although not found in the original record as submitted by DEQ, the official
record was supplemented to include the Penalty Table through an EQC order

dated March 28, 2012, which was filed with the court on April 9, 2012.
ltem Q 000089



Attachment C :
Jan. 17-19, 2017, EQC meeting 12
Page 18 of 142

at 53-52, 185-184, 197, 255, 272-270 (arguing that the civil penalty improperly
included Class II penalties).
II. Standard of Review.

There are two standards of review applicable to this assignment of
error. The first is ORS 183.417(8)(c), which requires the court to set aside or
remand the EQC Order if the court finds that the order is not supported by
substantial evidence in the record. Substantial evidence supports a finding of
fact "when the record, viewed as a whole, would permit a reasonable person to
make that finding." Id. The second is ORS 183.470(2), which requires a‘m order
in a contested case hearing to be accompanied by findings of fact and
conclusions of law, and to articulate a substantial connection between the facts
it used and the conclusions it drew from those facts. Drew v. Psychiatric Sec.
Review Bd., 322 Or 491, 500-501, 909 P2d 1211 (1996).

ARGUMENT

The Notice of Civil Penalty assessed $174,766 against Bandon
Pacific for violating the wastewater discharge monitoring requirements
contained in its NPDES permit. Pet Ex at R-27 at 2 of Exhibit 1 of Order;
ER-37. The Notice of Civil Penalty states on its face that no penalties for
Class II occurrences of these violations were assessed; instead, the assessments
were for only Class I occurrences.” Pet Ex at R-27 at 1-2 of Exhibit 1 of Order;
ER-36-37. The Notice of Civil Penalty also states that the total amount of the

penalty was calculated by "assessing one penalty per monitoring requirement

® Class II violations are violations that occurred before March 31, 2006, under a
version of administrative rules that existed between 2004 and March 31, 2006,
before they were amended to their present form. The pre-March 31, 2006,
version of OAR 340-012-0055(2)(f) makes a Class II violation "[a]ny violation
of a management, monitoring, or operational plan established pursuant to a
waste discharge permit, that is not otherwise classified in these rules." Class 11
violations carry a $1,500 base penalty as compared to the $3,000 base penalty

for Class I violations.
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violated per year," for a total of 46 violations.” Pet Ex at R-27 at 2 of Exhibit 1
of the Order; ER-37. '

Assessing one penalty per monitoring requirement violated per
year, however, amounts to only 30 Class I occurrences, not 46. See ER-27-28.
This is because 16 of the 46 occurrences for which Bandon Pacific was
penalized occurred in 2004 and 2005, which made them Class II occurrences.
Although the undisputed evidence in the record confirms that DEQ erroneously
included 16 Class II occurrences in its calculation, DEQ refused to drop the
penalties for those 16 occurrences, which would drop the penalty for
wastewater discharge monitoring requirements to $117,166. DEQ has
steadfastly refused to cotrect its error even though it is not mathematically
possible to reach 46 Class I occurrences using DEQ's stated methodology for
doing so. Therefore, the EQC Order is not supported by substantial evidence in
the record, because it states that it is not assessing any penalties for Class II
violations, when it necessarily does so to in order to achieve the stated penalty.
The EQC Order also violates ORS 183.470(2), because it fails to articulate a
substantial reason connecting the facts in the record, 1.e., it asserts that Class 11
violations were not penalized, yet the penalty calculation includes Class II

violations.

A.  The Notice of Civil Penalty and DEQ's Pre-EQC Hearing
Position.

As set forth above, the Notice of Civil Penalty states on its face
that DEQ was not assessing penalties for Class II wastewater discharge

monitoring violations.® If, as the Notice of Civil Penalty states, DEQ is not

"DEQ's stated protocol of "one penalty per one monitoring requirement
violated per year" is consistent with the way DEQ assessed the penalties for the
solid waste discharge and mesh screen violations, which were assessed at one
penalty for each requirement violated per year.

8 3 * + o
DEQ reconfirmed that it did not intend to assess any penalties for theﬁgm 0 000091
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assessing penalties for Class II violations, it is mathematically impossible to
reach 46 violations for the Class I violations that occurred between March 16,
2006, and the end of 2008. The Notice of Civil Penalty states that DEQ) arrived
at the 46 violations "by assessing one penalty per monitoring requirement per
year." Pet Ex at R-27 at 2 of Exhibit 1 of Order; ER-37. Because this
explanation was ambiguous, Bandon Pacific requested further explanation from
DEQ. In a letter dated September 21, 2010, Mr. Bachman stated on behalf of
DEQ: |

"As explained in Exhibit 1 of the Notice of Civil Penalty

Assessment, DEQ arrived at 46 violations by assessing a penalty

for one violation per year for each of the permit's monitoring and

reporting requirements violated by Bandon. DEQ assessed three

penalties each for failing to monitor for e.coli and fecal coliform

bacteria because these requirements were only in effect in 2006

through 2008. DEQ assessed five penalties each, 2004-2008, for

the following eight parameters: total suspended solids,

biochemical oxygen demand, oil & grease, pH, flow, raw product

processed, waste solids generated, and waste solids disposed." Pet
Ex at R-40.

The 46 penalties, then, include 16 penalties (eight parameter
violations, times two years (2004 and 2005)) for alleged violations occurring
before March 31, 2006, which are Class IT violations for which the Notice of
Civil Penalty explicitly states it is not assessing. This is graphically displayed
in the Penalty Table. ER-27-28. According to both Mr. Nichols and
Ms. Wheeler of DEQ, Mr. Bachman was responsible for preparing the Notice of
Civil Penalty. CCH Tr at 61-64, 79-81. Thus, Mr. Bachman's September 21,
2010, letter, which explains his penalty calculations, is conclusive evidence that

the penalties stated in the Notice of Civil Penalty were incorrectly calculated.

alleged Class II violations in its March 16, 2011, closing argument before the

ALJ. Rec at 75.
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Furthermore, Mr. Nichols, DEQ's staff for Water Quality
Permitting and Compliance, testified that the preparation of the Notice of Civil
Penalty was a collaborative process between himself and Mr. Bachman. CCH
Tr at 62-64. In both his testimony and an earlier e-mail, Mr, Nichols
acknowledged that he probably made a mistake with respect to whether all the
penalties included in the May 13, 2009, Pre-enforcement Notice and the Notice
of Civil Penalty were Class I violations. CCH Tr at 59-61; Pet Ex at R-48.
Mr. Nichols admitted that the earlier violations in the five-year penalty window
were probably Class II violations, not Class I violations, and also admitted that
he did not double-check which violations were being penalized in the Notice of
Civil Penalty even though Bandon Pacific asked him to do so. CCH Tr
at 59-61; Pet Ex at R-48.

B. The ALJ's Decision.

Following the February 23, 2011, contested case hearing, the ALJ
issued a decision, which later became the EQC Order. The ALJ's decision
contains a confusing conclusion as to why the ALJ believed that DEQ did not
include any Class II violations in the 46 violations. Rec at 405-404; ER-10-11.
For example, the decision provides that because the Notice of Civil Penalty
states that it did not penalize Bandon Pacific for any Class II violations, DEQ's
statement that it arrived at the 46 violations "by assessing one penalty per
monitoring requirement per year,"

"is more reasonably interpreted as setting forth the rationale for
selecting only 46 violations, and not more. DEQ chose to impose a
limit on the number of violations for which it would impose a
penalty. It established that limit by multiplying the number of
monitoring requirement violations times the number of years at

issue. Nevertheless, it applied that number solely to post-
March 31, 2006 Class I violations." Rec at 405; ER-10.

This explanation is at odds with the plain meaning of the words in

the Notice of Civil Penalty as well as DEQ's explanation in its September 21,
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2010, letter. Based on this inconsistency, the EQC order is defective because
the ALJ's decision (as incorporated by the EQC Order) fails to articulate a
substantial reason that connects the facts to its legal conclusions as required by
ORS 183.470(2), and because it is not supported by substantial evidence in the

record, in contravention of ORS 183.41 7(8)(c).

C. DEQ's EQC Hearing Position. _

At the EQC contested case hearing, Mr. Bachman® confirmed
again that DEQ intended only to assess penalties for Class I violations, not
Class 1I violations, as clearly stated in the Notice of Civil Penalty. Transcript of
October 21, 2011, EQC Review of Contested Case Hearing ("EQC Tr")
at 21-22. Bandon Pacific does not dispute that this was DEQ's intent. The
point 1s that DEQ erroneously assessed penalties for Class II violations, and

‘there is nothing in the record to demonstrate otherwise. Although Mr. Bachman
suggested that all 46 violations were chosen from Class I occurrences, he could
not adequately explain how that contention is consistent with the "one penalty
per monitoring requirement violated per year" language in the Notice of Civil
Penalty. EQC Tr at 23-24. The EQC appeared troubled .by his explanatioﬁ,

- given the evidence in the record and the Penalty Table, but Mr. Bachman
insisted that, despite what the Notice of Civil Penalty said and what the Penalty
Table revealed, only Class I occurrences were penalized. EQC Tr at 24.

Later during the EQC hearing, an EQC commissioner asked again
how DEQ arrived at the 46 Class I penalties. EQC Tr at 46. In response,
DEQ's counsel asserted that, despite what the Penalty Table showed, all
46 penalties were taken from only the last three years of the penalty window,
i.e., 2006 through 2008. EQC Trat 47. This explanation, hoﬁvever, was
different than before. Counsel stated that DEQ first decided it wanted the

® Mr. Bachman is erroneously referred to as Mr. Flackman in the EQC hearing

transcript.
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penalty to be substantial and "had a number in mind of what that penalty might
be," then figured out how to reach that predetermined number based on the

violations. Id. An EQC commissioner then tried to sum it up:

"Unidentified Speaker [EQC Commissioner]: Okay. So the 46 is
really your judgment or number that you wanted to go for?

"Unidentified Speaker [DEQ counsel]: Correct.

"Unidentified Speaker [EQC Commissioner]: And there's really
no --

"Unidentified Speaker [DEQ counsel]: And then it also references
that we also got verified considering how many years of violation
there had been and how many -- how many parameters --

"Unidentified Speaker [EQC Commissioner]: Because going
through that process, you can account for something besides 46.
Forty -- just 46 seemed to be sort of a range of where you wanted
to be and you had to pick a number?

"Unidentified Speaker [DEQ counsel]: Right." EQC Tr at 47-48.

In other words, contrary to the methodology explained in the
Notice of Civil Penalty, and contrary to Mr. Bachman's explanation of that
methodology in his September 21, 2010, letter, DEQ's position before the EQC
was that there was no such methodology for the wastewater discharge
monitoring penalty. Instead, DEQ simply "picked a final number" it wanted to
reach and then backed into it. This departure from DEQ's approach in the
Notice of Civil Penalty as affirmed by Mr. Bachman in his September 21, 2010,

letter, continued to create confusion throughout the hearing.

"Unidentified Speaker [EQC Commissioner #1]: Going back to
your previous statement, you know, it's like - you know, if
somebody robs 25 banks, and the state says, okay, well, I'm only
going to prosecute you on five of them. The state gets to pick that
five. As long as that number doesn't exceed 25, they can pick
whatever five they want to prosecute him on or whatever.
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"So, you know, the 46, scems like to me as long as it's less than the
total number of violations, DEQ gets to pick it. I'm not sure if they
have to have a rational argument on where they got the 46.

"Unidentified Speaker [EQC Commissioner #2]: Well, it says in
here, by assessing one penalty per monitoring requirement.

"Unidentified Speaker [EQC Commissioner #1}: I know that's
what they said, but -

"Unidentified Speaker [EQC Commissioner #2]: And that's how
they got to 46. I mean, it does say how they got there,

"Unidentified Speaker [EQC Commissioner #1]: Right. But they
could have got there any other way.

"Unidentified Speaker [EQC Commissioner #2]: Right.

"Unidentified Speaker [EQC Commissioner #1}: You know, I
mean, that - that analysis wasn't necessary to get to the 46. The 46

just has to be less than the total number of violations." EQC Tr
at 53-54,

In its decision, the EQC did not require DEQ to adhere to any
methodology, let alone one consistent with the Notice of Civil Penalty and the
evidencé in the record. The EQC ultimately concluded that as long as the final
penalty amount was somewhere within the range of possible penalties DEQ
might have been able to impose, it did not matter how DEQ arrived at that
penalty or whether DEQ's true "methodology” comported with the calculations
ﬁnderlying the Notice of Civil Penalty.

The Oregon Administrative Rules require more of DEQ. OAR 340
Division 12 sets out procedures and requirements for DEQ enforcement actions.
These administrative rules contain very detailed procedures and carefully
prescribed substantive factors for assessing civil penalties. OAR 340-012-

0026(5); OAR 340-012-0045."° The substantive factors to be considered

1% The factors set out in this section mirror the factors required to be considered
in imposing civil penalties, as set forth in ORS 468.130(2).
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include rules regarding classifying violations, determining violation magnitude,
considering aggravating and mitigating factors, and determining economic
benefit. OAR 340-012-0045(2)(c) even sets forth a quantitative formula for
how all the substantive factors should interact to determine the end penalty
amount for a given violation. The factors set out in this section mirror the
factors required to be considered in imposing civil penalties, as set forth in
ORS 468.130(2). Similarly, OAR 340-012-0130 through 0135 identify the
method for calculating the magnitude of a violation with painstaking specificity.
Once DEQ arrives at a penalty, it may send the regulated entity a Notice of
Civil Penalty Assessment and Order, pursuant to OAR 340-012-0041(2) and
().

The administrative rules, then, are structured to ensure that civil
penalties are consistently and methodically calculated, and then clearly |
communicated to the regulated entity in such a way as to apprise that regulated
entity as to the basis for the penalties and the manner in which they were
computed. In this case, the Notice of Civil Penalty appears to attempt to meet
the requirements of OAR 340 Division 12. It scts out findings of fact,
conclusions derived from those facts, an order to pay a certain amount, and
detailed exhibits explaining how a penalty was arrived at for each violation.
The penalty calculation (as set forth in Exhibit 1 to the Notice of Civil Penalty),
however, is not consistent with the conclusions contained in the Notice of Civil
Penalty or even with Exhibit 1 itself. The EQC could not properly overlook
that error merely by assilring itself that DEQ could have reached the same
penalty a different way or that the end amount is probably within the range of
possible penalties. The .EQC violated the requirements of ORS 468.130(2), as
well as the provisions of OAR 340 Division 12, by allowing the civil penalties

against Bandon Pacific to be untethered from their administrative moorings.
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D.  Conclusion.

The Notice of Civil Penalty is the controlling document as to the
civil penalty assessed against Bandon Pacific. To the extent there was any
ambiguity in the Notice of Civil Penalty, DEQ removed that ambiguity when it
provided Bandon Pacific a written explanation as to how it calculated the
penalty. The EQC Order is not supported by substantial evidence in the record,
because it states that it is not assessing any penalties for Class II violations
when, in fact, it does just that. The EQC Order also violates ORS 183.470(2),
because it fails to articulate a substantial reason connecting the facts in the
record to its conclusions; namely, that DEQ did not penalize Bandon Pacific for
Class II violations, when the penalty imposed necessarily included Class 11
violations.

SECOND ASSIGNMENT OF ERROR

DEQ erred in assessing penalties for January 2004 through
December 2006, because ORS 12.110(2) imposes a two-year statute of
limitations on administrative enforcement actions seeking penalties.

L Preservation of Error.

Bandon Pacific raised this issue as part of its request for a
contested case hearing before the ALJ and its appeal to the EQC. See Rec at
40, 184-183, 254, and 269-263 (arguing that DEQ misconstrued the statute of
limitations applicable to administrative enforcement actions seeking penalties).
II.  Standard of Review.

There are two standards of review applicable to this assignment of
error. The first is ORS 183.417(8)(a), which requires the court to set aside or
modify the EQC Order if the court finds that the agency has made an erroneous
interpretation of law through the order. The second standard of review is
ORS 183.417(8)(b)(C), which requires the court to set aside or remand the EQC

Order if the court finds that it violates a constitutional or statutory provision.
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ARGUMENT

ORS 12.110(2) requires that "[a]n action upon a statute for a
forfeiture or penalfy to the state or county shall be commenced within two
years." The EQC Order concluded that the statute does not apply to a statutory

~ penalty brought by the state pursuant to ORS Chapter 183, Sections 183.310-

.690 (the Administrative Procedures Act). Rec at 407-405; ER-8-10. Instead,
the EQC interpreted the ORS 12.110(2) limitation to apply only to the
imposition of statutory penalties brought by the state in court, thereby
concluding that administrative penalties have no time limitation. As detailed
below, this interpretation of ORS 12.1 10(2) is in error—ORS 12.110(2) applies
to statutory penalties imposed by the state through administrative procedures, as
well as through proceedings in court.

PGE v. Bureau of Labor and Industries, 317 Or 606, 859 P2d 1143
(1993), set out the process by which state statutes must be interpreted, and has
since been modified by ORS 174.020 and State v. Gaines, 346 Or 160, 206 P3d
1041 (2009). Collectively, these authorities require that a reviewing body first
examine the text of the subject statute in its context. Ifthe legislative intent is
not obvious from the text and context, then legislative history may be
examined, although legislative history may be considered at the time text in
context is examined "where that legislative history appears useful to the court's
analysis." Gaines, 346 Or at 172. If the intent of the legislature remains
unclear after examining the text in context and legislative history, then general

maxims of statutory construction may be used.

A.  The Text in Context Supports the Inclusion of Administrative
Proceedings in ORS 12.110(2). '

There is no question that DEQ (a state administrative body) has
imposed upon Bandon Pacific a statutory penalty. There is also no question
that ORS 12.110(2) restricts to two years statutory penalties imposed by the
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state. The only question, then, is whether the legislature intended the word
"action" in ORS 12.110(2) to be restricted to only a statutory penalty imposed
through a judicial proceeding and not through an administrative proceeding.
The text itself is ambiguous, as the term "action" is not modified to restrict it to
a court proceeding, and so it is not clear on its face that ORS 12.110(2) would
not apply to a penalty imposed administratively. Further, the term "action" is
not defined in ORS Chapter 12. Therefore, nothing in the text of
ORS 12.110(2) or the surrounding lstatutes suggests that an "action" is confined
to a proceeding in court. Considering that the subject of this statute is to
impose a time limitation for the state to bring a penalty proceeding, it would
appear that the limitation in ORS 12.110(2) should apply whether the
proceeding is brought judicially or administratively.

In the EQC Order, DEQ concluded that ORS 12.020 provides
.context for ORS 12.110(2), and implicitly defines the term "action" as a court
action by describing when an "action" will deemed to have commenced. Rec

at 407-405; ER-8-10, ORS 12.020 states:

"12.020 When action deemed begun. (1) Except as provided in
subsection (2) of this section, for the purpose of determining
whether an action has been commenced within the time limited, an
action shall be deemed commenced as to each defendant, when the
complaint is filed, and the summons served on the defendant . . ."

According to the EQC Order, because an action is deemed
commenced "when the complaint is filed, and the summons served on the
defendant," an administrative proceeding cannot be an "action," because there
are no complaints or summonses in administrative proceedings. Rec at 406-
405; ER-9-10. |

DEQ reads ORS 12.020 too narrowly. Although Oregon courts
have not decided the issue, the Washington Supreme Court addressed the
applicability of a nearly identical state statute of limitations to an administrative
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penalty action brought by the state. In U.S. Oil & Refining Co. v. State Dept. of
Ecology, 633 P2d 1329 (1981), the court concluded that RCW 4.16.100(2),
which imposes a two-year limit on "[ajn action upon a statute for a forfeiture or
penalty to the state," applies to administrative penalty proceedings. In U.S. Oil,
the Washington Department of Ecology ("DOE") imposed penalties pursuant to
RCW 90.48.144, which allows the DOE to issue penalties for violations of the
state's Water Pollution Control Act. The Washington Supreme Court
determined that RCW 4.16.100(2) was applicable even though there was no
complaint or summons in the administrative proceeding. U.S. Oil, 633 P2d at
1333. Although the notice of penalty at issue in U.S. Oil was not technically a
complaint or summons, the court observed that the notice does, as a practical
matter, "commence the action and apprise the penalized party ofit . . . The
notice has much the same effect as a complaint or summons." /d. Thus, the
court held that the statute applied to administrative proceedings as well as to
court cascs.

Like Washington administrative proceedings, Oregon
administrative proceedings require notice through a mechanism analogous to a
summons and complaint. ORS 183.415 defines the notice owed to parties
affected by agency action as follows: "The Legislative Assembly finds that
persons affected by actions taken by state agencies have a right to be informed
of their rights and remedies with respect to the actions." The statute goes on to
define the "notice" as including the party's right to a hearing, a statement of the
jurisdiction and authority under which the hearing will be held, a statement of
the "matters asserted” with reference to applicable statutes or rules, the time
allotted to request a hearing in order to appear and defend, and a statement
about the circumstances under which an order by default will be entered. /d.

This notice is required when an agency imposes a "civil penalty” under
ORS 183.745.
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ORS 52.110 defines a "summons" in a civil action in court. By
way of comparison, the summons must contain the name of the court in which
the complaint was filed, the cause of action asserted, the time allotted to appear
and defehd, and a statement about the circumstances under which a default
judgment will be entered. Thus, a summons contains information comparable
to that required under ORS 183.415. The "notice" applicable in administrative
actions and the "summons" applicable in court proceedings, then, are
functionally identical. The EQC Order relied on the difference in wording
between "notice" and "summons"” without looking behind the labels to
determine their legal definitions. When the meanings of the words are taken
into account, it is clear that the function served by a summons is identical to
that of a notice.

Oregon courts have considered the general issue of the equivalency
of administrative enforcement proceedings to proceedings in court. For
example, in Donovan v. Barnes, 274 Or 701, 548 P2d 980 (1976), the Oregon
Supreme Court rejected the University of Oregon's argument that it could never
be held liable for malicious prosecution because its proceedings were
"administrative" in nature rather than "judicial." The basis for the Court's

decision applies with equal force here:

"We see no reason to apply a different set of rules to actions for
malicious prosecution based on administrative proceedings of an
adjudicatory nature than those which are applied to similar actions
based on judicial proceedings. Since the adjudicatory function
performed is essentially the same, we believe that the same criteria
should be applied to the actions of both types of bodies.

# ok ¥k

"In our judgment no other conclusion would be tenable. When
private as well as public rights more and more are coming to be
determined by administrative proceedings, it would be anomalous
to have one rule for them and another for the courts in respect to
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redress for abuse of their powers and processes." Id. at 704-705
(quoting Melvin v. Pence, 130 F2d 423, 426-427 (DC Cir 1942)).

Insurance companies have also sought to use DEQ's argument that
administrative proceedings are not "actions" to avoid their obligations to |
policyholders. Many liability policies require insurers to defend their
policyholders against "suits." When policyholders were faced with
administrative actions by agencies such as DEQ, the insurers denied coverage,
arguing that an administrative action is not a "suit." The QOregon Supreme

Court rejected that argument:

"In School Dist. No. 1 v. Mission Ins. Co., the policy, as is the case
here, provided that the insurer had a duty to defend a 'suit * * *
seeking damages' and to pay 'all sums which the insured shall
become legally obligated to pay.'! We rejected the argument that
"suit" does not include administrative proceedings." St. Paul

Fire v. McCormick & Baxter Creosoting, 126 Or App 689, 701
(1994) (internal quotations and citations omitted).

If ORS 12.110(2) is construed narrowly to apply only to judicial

proceedings, it sets up an irrational outcome when ORS 468.100 is considered.
When bringing an enforcement action, DEQ has the choice of pursuing that
action in state court, pursuant to ORS 468.100, or through an administrative

- proceeding, pursuant to ORS Chapter 183. If ORS 12.110(2) is held not to
apply to administrative proceedings, the two-year limitations period becomes
meaningless because DEQ can simply circumvent the statute by choosing to
proceed administratively, not judicially. DEQ should not be able to make an
end run around a limitations period by the simple expedient of choosing one
functionally equivalent forum over another. ORS 12.110(2) should not be
interpreted in a manner that creates that effect.

For all the foregoing reasons, the term "action" in ORS 12.110(2)

should be construed to apply to statutory penalty actions brought in

administrative proceedings as well as in court cases.
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B. Legislative History Does Not Require that ORS 12.110(2) be
Restricted to Only Court Actions.

As noted above, any legislative intent that may be helpful in
interpreting ORS 12.110(2) can be brought forward at the initial stages of the
interpretation inquiry. Unfortunately, there 1s no legislative intent that can
guide this inquiry, because ORS 12.110(2) was originally enacted in 1862,

95 years before the first administrative procedures were adopted into what 1s
now ORS Chapter 183. Further, ORS 12.110(2) has changed little since its
enactment, so there is no subsequent legislative history that may be helpful.
What seems clear, however, is that ORS 12.11((2) was meant to be a statute of
general applicability and a limit on state authority to impose a statutory penalty.
Given that, there does not appear to be a good argument to support a
proposition that, had administrative proceedings existed back in 1862, the
legislature would have exempted that functionally equivalent forum from the
scope of ORS 12.110(2).
| Tt should also be noted that the language in ORS 12.020 has been a
part of Oregon's statutes in substantially the same form for nearly 150 years.
See | The Codes and Laws of Oregon 138 (William L. Hill ed, 2d ed 1892).
Like the language in ORS 12.110(2), it was enacted before the advent of
administrative laws and procedures and when enforcement actions of state
administrative bodies took place exclusively in courts. Therefore, like
ORS 12.110(2), it should not be read to exempt the state from statutory time
limitations\as long as the state brings the action through an administrative
proceeding rather than in court.

THIRD ASSIGNMENT OF ERROR

The EQC erred in classifying the penalties for the three sets of
violations as moderate in magnitude. Bandon Pacific overcame the
presumption of moderate magnitude with substantial evidence that the

magnitude of the violations was minor and DEQ did not rebut that evidence.
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L. Preservation of Error.
Bandon Pacific raised this issue as part of its requést for a
- contested case hearing before the ALJ and its appeal to the EQC. See Rec at
552-49, 184, 254, and 270-269 (arguing that DEQ improperly classified the
penalties in the Notice of Civil Penalty as moderate instead of minor).
11. Standard of Review.

There arc two standards of review applicable to this assignment of
error. The first is ORS 183.417(8)(a), which requires the court to set aside or
modify the EQC Order if the court finds that the agency has made an erroneous
interpretation of a provision of law through that order. The second standard of
review is ORS 183.417(8)(c), which requires the court to. set aside or remand
the EQC Order if the court finds that the EQC Order is not supported by
substantial evidence in the record. Substantial evidence supports a finding of
fact "when the record, viewed as a whole, would permit a reasonable person to
make that finding." 7d.

ARGUMENT

The EQC Order erroneously concludes that Bandon Pacific's
violations were "moderate," which is the default under OAR 340-012-0130(1),
rather than "minor," as provided by OAR 340-012-0130(4). At the EQC
hearing, Bandon Pacific introduced evidence that the magnitude was "minor,"
thereby rebutting the presumption of "moderate" and meeting its burden under
OAR 340-012-0130(2). Nevertheless, the EQC ignored that evidence and,
instead, affirmed the violations as "moderate,” based solely on Bandon Pacific's
failure to monitor over the five-year penalty period, which the EQC concluded
made it impossible to know the resulting environmental harm. Rec at 404-403;
ER-11-12.

The EQC‘S finding and conclusion misconstrue what Bandon

Pacific is required to demonstrate under the applicable administrative rule, and,
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~ therefore, constitutes an erroneous interpretation of OAR 340-012-0130.
Further, there is not substantial evidence in the record to support a finding that
the violations are moderate in magnitude in light of Bandon Pacific's evidence
that those violations were minor.

As set forth in OAR 340-012-0130(1), absent other factors, the
default magnitude of a civil penalty 1s "moderate." Ewven so, "the person against
whom the violation is alleged has the opportunity and the burden to prove that
another magnitude applies and is more probable than the presumed magnitude.”
OAR 340-012-0130(2). In other words, once the DEQ decided to impose the
default magnitude of "moderate," it was up to Bandon Pacific to provide
evidence that another magnitude was more "probable." Bandon Pacific did so,
and the EQC Order even accepts much of that information as true. Rec at 410;
ER-5. Specifically, a Bandon Pacific consultant, Alan Ismond, testified at the
ALJ hearing that, in his professional opinion, there was no adverse impact or
threat of adverse impact on human health or the environment from the Bandon
Facility discharges. CCH Tr at 160-163. He based his opinion on (1) his over
35 years in the seafood and food industry (CCH Tr at 150); (2) his work with
over 40 seafood processing facilities (/d.); (3) the small size of the retail facility
and its small amount of production over the 2004-2008 time period (CCH Tr at
160-163); (4) the type of material being discharged, 1.e., seafood waste, not
inherently toxic material (/d.); (5) the receiving environment's capacity to
disperse the amount of material being discharged (/d.); and (6) the November
2010, seafloor survey that showed no adverse impacts in the discharge area
(Id.).
| | DEQ did not rebut any of Bandon Pacific's e\(idence, and, in fact,
conceded that there was no evidence of environmental harm. CCH Tr at 55-56,
66, 70; Rec at 74. Under OAR 340-012-0130(2), then, Bandon Pacific met its

burden and demonstrated that the "minor" magnitude was more probable, and
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DEQ should have reduced the magnitude of the violations accordingly; But
DEQ did not reduce the magnitude to minor. Instead, DEQ chose to retain the
"moderate" magnitude as the most appropriate, and the reason given in the EQC
Order for doing so was that because Bandon Pacific had failed to perform the
required monitoring during the violation period, "it is simply not possible to -
determine if Bandon Pacific's activities had an adverse impact on the
environment or if they posed more than a de minimis threat to human health- or
other environmental receptors at the time of the various discharges." Rec
at 403; ER-12. DEQ reinterpreted the OAR 340-012-0130(2) standard, then, to
be not one of burden shifting, but a "per se" rule that cannot be rebutted when
- the violation is a failure to monitor. That is not the standard under OAR 340-
012-0130(2).

The EQC Order also erroneously concluded that the violations
cannot be "minor" because, due to the lack of monitoring during the relevant
time period, "the precise concentration, volume and toxicity of the discharged
wastewalter can never be known." Rec at 403; ER-12. First, OAR 340-012-
0130(4), from which the EQC Order paraphrased, does not require that the
precise concentration, volume, and toxicity of the discharged wastewater must
be known before a violation can be deemed "minor." OAR 340-012-0130(4)
does not set out any degree of ceriainty that must be met for a violation to
qualify as "minor." OAR 340-012-0130(2) gives such guidance, however, and
requires only that a "minor” magnitude be more probable than another
magnitude. Second, Bandon Pacific did submit corrected DMRs to DEQ that
identified the approximate amount of seafood processed on a given day.

“Therefore, it was not as if the record was devoid of any evidence as to what or
how much seafood was being-processed. There is evidence in the record of
composition and volume of seafood that was processed, how that seafood was

processed, controls that were in place to keep solids from being discharged into
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the Coquille River from the retail operation, and estimates of the volume of
solids that likely made it to the river. Pet Ex at R-4, R-15, and R-16; CCH Tr
at 90-96, 98-106, 108-110, 121-124, 126-128, 152-163. None of this evidence
was rebutted, and the EQC made no finding that the evidence was inadequate or
unreliable. | |

For the reasons stated above, the magnitude of the civil penalties
assessed against Bandon Pacific should be minor, not moderate. DEQ
misinterpreted OAR 340-012-0130(2) by construing it as a per se rule rather
than a burden-shifting rule, and there is not substantial evidence in the record to
support DEQ's determination that the magnitude of the violations was moderate
rather than minor. Instead, the evidence in the record establishés that it 1s more
probable that the violations were minor in character.

| FOURTH ASSIGNMENT OF ERROR

The EQC impermissibly disregarded corporate form and violated
statc and federal law by upholding the civil penalfy, which was based on
Bandon Pacific's relationship with Paéiﬁc Seafood Group.

I.  Preservation of Error.

Bandon Pacific raised this issue as part of its request for a
contested case hearing before the ALJT and its appeal to the EQC. See Rec at
40-37 (ER-42-45), 182, 191-189 (ER-7-9), 254, and 263-261 (arguing that DEQ
impermissibly disregarded corporate form and violated state and federal law
through the imposition of multiple penalties).

II. Standard of Review.

The standard of review for this assignment of error is
ORS 183.417(8)(b)(C), which requires the court to remand the EQC Order if
the agency's exercise of discretion is in violation of a constitutional or statutory

provision.
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Bandon Pacific is a subsidiary of Pacific Seafood Group. As such,
it is a separate legal entity, which is independently controlled and operated. Pet
Ex at R-41. Under Oregon law, corporate form is not 'disregarded "unless
exceptional circumstances exist." City of Salem v. H.S.B., 302 Or 648, 655, 733
P2d 890 (1987). DEQ neither alleged nor proved any exceptional
circumstances that would warrant disregarding Bandon Pacific's independent
legal status from Pacific Seafood Group. DEQ, .however, admitted that it took
Bandon Pacific's relationship with Pacific Seafood Group into account as a
fé,ctor in assessing a penalty for Bandon Pacific, and then took the position that
it was not improper to do so. Rec at 82; ER-46. As revealed by the record, the
impetus for DEQ imposing multiple penalties against Bandon Pacific, which in
turn inflated the total DEQ penalty to an exceptionally high level, was DEQ's
misplaced focus on Pacific Seafood Group. This reliance on the conduct of a
separate entity is inconsistent with both state and federal law, and the EQC
Order erred in not striking the multiple penalties from DEQ's penalty
calculation, as a result.
Bandon Pacific submitted evidence into the record demonstrating

that the penalty DEQ assessed against Bandon Pacific's small, one-room retail

| facility for the Clean Water Act ("CWA") violations is far above the amount
assessed ‘by DEQ for any other CWA violation since 2006. Pet Ex at R-5. In
fact, the next highest penalty was $90,000 assessed against the Oregon
Department of Transportation ("ODOT") in 2007 for violations of its
stormwater discharge permit in 2006 and 2007 during a construction project in

- the Coast Range along Highway 20. Pet Ex at R-44.'"" According to DEQ's

press release associated with that penalty, ODOT's violations caused multiple

" DEQ noted in its'press release for the penalty against Bandon Pacific that it
was the 11th largest it had ever issued. Pet Ex at R-47.
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slope failures into stream beds, mud flows, and discharges of highly turbid
stormwater. Discharge of sediment harms aquatic life by covering up food
sources, wearing down fish gills, smothering fish eggs and invertebrate
organisms, and impzﬁrs the ability of fish to feed and reproduce. The
substantial amounts of sediment discharged into the Yaquina River and its
tributaries caused "significant adverse impact" to fish habitat in the projeét area.
Although DEQ found actual significant adverse impacts from ODOT's
violations, it admitted that it did not find any adverse impact as a result of
Banddn Pacific's CWA Violafions. Even so, Bandon Pacific was fined nearly
$120,000 more than ODOT."?

It is difficult to understand why a one-room retail facility
processing small amounts of seafood for sale on-site would receive a penalty
nearly 2.5 times higher than the one ODOT received for discharging significant
amounts of sediments into the Yaquina River, and more than eight times higher
than an oyster processor that "recklessly" failed to even have a wastewater

* permit while it was operating. Rec at 38, n.9; Pet Ex at R-36 and R-37. DEQ, -
however, acknowledged that its goal was not to punish Bandon Pacific, but to
punish Pacific Seafood Group, a company that DEQ characterized as a "large,
integrated group of companies with considerable resources and a history of

noncompliance." Pet Ex at R-29. DEQ's long and singular focus on Pacific

*2 Other examples of CWA penalties imposed by DEQ that are far less severe
than the penalty imposed on Bandon Pacific for its less significant violations
are detailed in Bandon Pacific's February 22, 2011, hearing memo. Rec
at 45-43. For example, Johnny Cat, Inc., a Jacksonville-based construction
contractor was issued a penalty of only $29,600 in 2006 for construction
activities in the Rogue River that caused increased turbidity of the water,
forcing a shut-down of the City of Gold Hill's drinking water filtration plant.
Rec at 44. Even though Johnny Cat had been earlier contracted by DEQ over
concern about its discharges, Johnny Cat continued and even increased the
work causing the turbidity, culminating in the $29,600 fine, which was
ultimately reduced to $19,600. Id.
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Seafood Group as the real target of its penalfy action against Bandon Pacific is

- set forth in the following parts of the record: Rec at 40-37, 82-81, 191-189;
ER-42-50 (justifying the penalty in part on Bandon Pacific's relationship to
Pacific Seafood Group, "a large seafood processing conglomerate that has a
significant environmental non compliance history"; Rec at 81; ER-47).

In response to this evidence and argument, the EQC Order states
that, "even assuming such an improper motive, Bandon Pacific did not explain
how DEQ staff used information about Bandon Pacific's corporate status to
inflate the penalty." Rec at 399; ER-16. In its rebuttal, however, Bandon
Pacific clearly set out the linkage between DEQ's decision to assess multiple
penalties and DEQ's ultimate target being Paciﬁ.c Seafood Group. See Rec
at 191-189; ER-48-50. It was the decision to assess multiple penalties that
inflated what would have been a standard penalty for the types of violations
committed by Bandon Pacific into a penalty that even DEQ admitted made the
history books. Pet Ex at R-47.

DEQ's disregard of corporate form not only violates state law, as
described ébove, it also violates Bandon Pacific's procedural due process rights.
In particular, DEQ inflated Bandon Pacific's penalty on the basis of alleged
actions of non-parties without any legally sufficient showing as to why Bandon
Pacific could be held responsible for those outside actions. (Never mind that
DEQ has never identified what those actions even were.) Consequently, by
penalizing Bandon Pacific for the actions of non-parties, Bandon Pacific had no
opportunity to defend itself against those charges or to seek contribution from
those non-parties in violation of its procedural due pfocess rightsw See, e.g.,
Foss v. Nat'l Marine Fisheries Serv., 161 F3d 584, 588 (9th Cir 1998)
(procedural due process requires a protectible liberty or property interest,
government deprivation of that interest, and a denial of adequate procedural
protections).
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Because DEQ violated state and federal law by punishing Bandon
Pacific for the alleged acts of Pacific Seafood Group, DEQ abused its discretion
in applying multiple penalties against Bandon Pacific.

CONCLUSION

For the foregoing reasons, Bandon Pacific respectfully requests
that the court remand the EQC Order with instructions to strike the 16 Class II
violations, apply a two-year statute of limitations, reduce the magnitude of the
violations to minor, and strike the use of multiple penalties from the Notice of
Civil Penalty. | |
DATED this 24® day of July, 2012.

MILLER NASH LLP

AT

Kelly S{ HoSgaini, OSB No. 010598
kelly.hos8g@ini@millernash.com
Bruce L. Campbell, OSB No. 925377
bruce.campbell@millernash.com

111 S.W. Fifth Avenue, Suite 3400
Portland, Oregon 97204-3699
Telephone: (503) 224-5858
Facsimile: (503) 224-0155

Attorneys for Petitioner
BANDON PACIFIC, INC.
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BEFORE THE ENVIRONMENTAL QUALITY COMMIS SION

OF THE STATE OF OREGON
T the Matter of )
, ) Final Contested Case
Bandon Pacific, Inc., Yo Hearing Order
Petitioner ) Mo, WQ/I-WR-09-092
) OAH Case No. 1001950

On Ocicher 20, 2011, the Enviropmental Quality Commission considered
Bandon Pacific’s petition for review of the Proposed and Final Order issued by
qr. Adininistrative Law Judge John Mann on June 1, 2011, and incorporated herein as
Attachment A. The Comrmission considered the exceptions and brief submitted by
Bandon Pacific and the brief submitted on behalf of the Department of Environmental
Quality. The Commission also considered oral arguments presented by - ' :
Suzanne LaCempagne on behalf of Bandon Pacific and Jeff Bachman, Environmental
Law Specialist, and Gary L. Viooman, Assistant Attorney General, on behalf of the
Department. ' S ‘

 The Commissicn affirms the Profposed Order of Sr. Administrative Law Judge
Mamn in all respects and it is incorporated by reference into this Order. o

Datedthis 17 day of November, 2011.

William Blosser, Chair
~ Oregon Tinvironmental Quality Commission

Notics of Appeal Rights

. RIGHT TO JUDICIAL REVIEW: Youhave the right to appeal this Order to the Qregon
Court of Appeals pursuant to ORS 183 482 To appeal you must file a petition for
judicial review with the Court of Appeals within 60 days from the day this Order was
served on you. Ifthis Order was perscnally delivered to you, the dats of service is the

. day you received the Order. Tf this Order was mailed to you, the date of service is the

“day it was mailed, not the day you recefved it If you do not file a petition for judicial
review within the 60-day time period, you will lose your right to appeal. '

Aftachment A
. 3056537-v1
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. REFORE THE OFFICE OF ADMINISTRATIVE HEARINGS
"~ ' STATE OF OREGON
' for the .
ENVIRONMENTAL QUALITY COMMISSION B ‘ :

I THE MATTER OF: ) PROPOSED AND FINAL ORDER. .
‘ . . ) . .
 BANDON PACIFIC, INC.' - - )0AH Case No.: 1001950 _
o : ' - ) Agenicy Case No.: WQ/I-WE-09-092
BISTORY OF THE CASE
* On November 3;0, 2009 the Oregon Deperbnent of Erivironmenial Quality (DEQ} issned

a Notice of Civil Penalty Assessment and Order to Bandon Pacific, Inc. On Decemnber 22, 2009,
Bandon Pacific, Inc. requested a hearing, : '

The DEQ) referred the hearing request to the Office of Administrative Hearings (OA) on
Sepetember 21, 2010, Senior Administrative Law Judge (ALY) Robert Goss was assigned to
sreside at heering. ALJ Goss convened a prehearing conference on November 12, 2010.
" Suzanne Ladampagne, attorney at law, appeared on behalf of Bandon Pacific, Inc. The DEQ
representative did not appear. | o ' C

" On December 3, 2010, the OAH reassigned the case 10 Senior ALJ John Mam for
hearing, ALJ Marm held a prehearing conference on December 10, 2010. Ms. Lacampagne
appeared on behalf of Bandon Pacific, mc. Jeff Bachmen zppoared 28 the anthorized :
representative of DEQ. The pariies agreed to hoid the hearing on Febrmary 23 and 24, 2011, l

. ALT Mamn conducted a hearing on February 23, 2011 at the offices of Miller Nash, LL.P
in Portland, Orsgen. Ms, Lacampagne represented Bandon Pacific, Fne., along with co-cotmsel
Jeff Miller:  Mr. Bachman represented DEQ. Steve Nichols and Sarah Wheeler testified for |
DEQ, Graydon Stimmett and Alan Tsmond testified for Bandon Pacific, ne. ALY Mann held the
_ recerd open fo allow the pasties o submit wiitten closing briefs, :

On March 4, 2011, Bandon Pacific, Inc. filed 2 Motion for Discovery. On March 30 and
April 1,2011, DEQ provided copies of all documents in 15 podsession requested by the Motion.: -
Rendon Pacific, Inc. did not request o stbmit the additional documents as evidence. ALJ Mamn- |
reviewed the documents and concluded that it was unnecessary to Teopen the record for-
additional evidencs. Therecord closed on April 5, 2011 after submission of closing briefs,

ISSUES

. {. Whether Bandon Pacific, Inc. fziled to momitor wastewater discharges, as required
under the terms of a $00-T National Pollution Discharge permit, from January 2004 throngh .
" December 2003, i violation of ORS 468B.025(2). = ' ' '

In the Matter of Bandon Pacific, Tnc., OAH Case No. 1001950 - , ;
Page 1 of 24 . ) © ltem F Q00077
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. 2. Whether Randon Pacific, Inc. discharged waste into the waters of the state without a
permit, from Jaxmary 2004 through December 2008, in violation of ORS 468B.050(1)(a).
3. Whether Bandon Pacific, Ine. failed to pass wastewater discharges through a 40 mesh
sereen, as required under the terms of a 900-J National Pollution Discharge vermit, from Jangary
" 2004 through Decermber 2008, in violation of ORS 468B.025(2). '
4, Whether Bandon Pacific, Inc. is subject 1o a civil penalty and, if so, in what amoumnt.
EVIDENTIARY RULING i

Fxhibits A1 through A124, offered by the DEQ, and Exhibits R1 through R51 were
admitted into the record without objection. '

FINDINGS OF FACT
1. Bandon Pacific, Tne. (Bandon Pacific) owned and operated a retail seafood business at
250 First Street m Bandon, Oregon from 1998 throngh 2010, The businéss was located adjacent
fo the Coquille River, approzimately one-helf mile from the point thet the river fed into the
Pacific Ocear. Bandon Pacific leased the property from fhe City of Bandon for 81 per year
pisdant fo a 100 year lease. Tn 2008 or 2009, the City filed suit against Bandon Pacific seeking

fo terminate the Isase. In 2010, the City purchased Bandon Pacific, and closed the facility, as 1
pert of 4 settiement of the litigation. (Test. of Stinnett.) . . ]

2. Vaious owners, including Bandon Pacific, operated 2 large-scale fish processing
business at the same location, processing several million pounds of seafood per year, from 1979 |
throngh 1999, Sometime iri 1999, Bandon Pacific ceased operating the fish processing business i
at that location and operated exclusively as a retzil operation. The facility continued to procsss !
fish as necessaty to serve its retail custorners, but no Jongerin the large quantities it processed in
fhe pest. Between 2004 and 2008, the facility processed approximately 49,000 o 59,000 pounds 3
of seafood pér year. The retail facility sold approximately 99 ‘percent of that seafood fo the
perieral public. (Test, of Stinnett.y - A :

3, Trom 2004 through 2008 ¢he period coverad by the Notice) Bandon Pacific processed 1(
fish in & Toom In the back of the retail operation. Wastewater from cléaning the fish emptied into
2 square drain on the fioor of the room. Bandon Pacific installed & stainiess steel sereen on the |
fop of the. drain to capture solids. Banden Pacific emiplayses would remove solde from the . ‘ |
acreen and place them in z tote with fish carcasses and other disearded pieces of fish for digposal. *
Ernployees then emptied the iote omio a conerets chuie that emptied. into the Coguille River, j
Oceasionally some of the fish carcasses would catch on. some rocks prior to reaching the water.
Usually those cargasses would be carried away dritihg high tides or would be consumed by birds
or sea Hons, Sometime after December 2008, Bandon Pacific stopped disposing carcasses into -
the river. (Test. of Stinbetl.) — S '

Tn the Matter of Banidon Pacific, Fnc., OAH Case Mo, 1001956
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4 Bandon PacHfie’s facility was covered by & 900-1 Nationzl Pollution Discharge ‘
(NPDES) permit from Augnst 1999 through May 2004. (Ex. A118.) That permit, by its terms,.
expired cn May 31, 2004. However, because Bandon Pacific epplied for a renewal, the permit

extended umtil Septermber 2006 when DEQ issued a revised 900-J permit. (Test. of Nichols.)
DEQ renswed Bandon Pacific’s coverage under the revised 900-§ permit on Sgptermber 3, 2006,
That coverage extended firough May 201 1. (Bx. Al19) Both qenmts required Bandon Pacific

. 1o process wastewater through a sereen of not less than 40 mesh.! Both permits ellowed Bandon
. Dacific to discharge “seafood processing residuals” as part of DEQ’s Fisherles Ephancement
Program but only with prior DEQ approval. (Exs. A1L8 at 3-4; A119 at 3-5) Bandon Pacific’
did not obtain DEQ approval to participate in ‘the Fisheries Enhancemment Program. (Test. of

Nichols.) _

5. Trom at least 2001 through December. 2008, wastswater from the facility’s drain
emptied into a sumyp, and then drained iuto the Coquille River. A steel grate was installed at the
top. of fhe drain o catch some solids. The grate was less than the 40-mesh scréen required tmder
the NPDES pemmits. In Jamuary 2009 Bandon Pacific installed 2 120 mesh hydrosieve screen to

" catch solids. Banden Pacific removed the hydrosieve in April 2009 when 3t connected the drain

. Pageldof2d

1o the city sewer system. (Test. of Nichols; Bx, R21 at 4.)

6. The Angust 1999 NPDES permit required Bandon Pacific to monitor its wastewater .
* discharge on a daily basis for effluent flow. The Angust 1999 NPDES permit also reguirsd
‘Bandon Pacific to sample and analyze its wastewater at least once per month for total suspended -

silids, biochernieal oxygen demand, ofl and grease; and pH levels. (Ex. Al18&t5.)

7. The Septewber 2006 NPDES permit required Bandon Pacific to monitor its

. wastewater discharge on a.daily basis for effiuent flow. The Septernber 2006 NPDES permit

also reqaired Bandon Pacific to sample and enalyze its wastewater at least once per month for

total suspended solids, biochemical oxygen demand, ofl and grease, pH levels, turbidity, fecal -

coliform bacteris, and e-coli, (Fx. All9 at6.) -

8. Bofh vassions of fhe NPDES permits required Bandon Pacific to submit monthly

h .mozaﬁoring Discharge Menitoring Reports (DMRs), o DEQ approved forms, for each calendar
. month. The pertnits Tequired the DMRs 1o be submitted no- later than the 15® day of the

following calendar month., (Exs. Al18 at7; Al 15 at 7.) From February 1999 through August

. 2003, Cyuthia Loshbaugh, Bandon Pacific’s Controller, was primearily responsible for prepating

DMRs for the retafl business and for filing the reports with DEQ. Sometime in 2001, Ms.
T.oshbangh’s manager, Cut Janke, told her that Ruben Kretzschmar of DEQ had informed him

that Bendon Pacific could repozt “no production” on the DMRs. Sometime in 2002, Mz, Jaoke
. told Ms. Loshbaugh that Bandon Pacific no longer néeded to taonitor it discharges &s required

under the permit. {Ex. RZ.)

T

! “hesh® yefers to the mumber of openings per square inch on the screan. When 2 screen has a higher

mesh cormt, each hole is normally swealler than would be frie case with a lower mesh screen. When the

mesh is higher, fewer solids can pass throngh the screen. Thns, a seresn with 20 mesh would screen out
fewer solids than would one with 40 mesh. A 120 mesh soreen wold filter out more solids than wonlda
40 mesh scresn. The NPDES perouits required a scresn of not less than 40 mesh, bat would have allewed

& screen witha Wigher mesh. (Test. of ichols.)

In the Matier of Bandon Pacific, Inc., OAH Case No. 1001950
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5. Each month from Febraary 2004 fhrough Jemuary 2009, Bandon Pacific submitied
DMRs to DEQ, eovering the period fiote January 2004 through December 2008, On each page
of the DMRs, Bandon Pacific wrote “no production.” (Bxs. AS2 through A117.)

10. Bandon Pacific performed none of the wastewater mouitoring required tmder its
NPDES permits during the petiod -from January 2004 tfhrough December 2008. (Test. of
Stinnett.) '

11. On Decembér 3, 2008, DEQ received a letter from Banden Pacific’s atiormey which
disclosed that Bandon Pacific’s DMRs were inacoutate from at feast 2006. The letter disclosed
that Bandon Pacific had production of between 28,000 to 56,000 pounds of seafood every year
since 2006 tut had been reporting “no production” on the DMRs and had not béen performing
wastewater mondtoting, (Ex. R11.) ‘ :

12. Ou April 6, 2009, DEQ received coirected DivIRs from Bandon Pacific for the period
from, January 2004 through December 2008. The DMRs included the amount of seafbod
processed for each month, but did not include any information about water sampling resuls of
shout solid waste disposal. (Exs. Al through A61.)

13. The comrected DMRs revealed that Bandon Pacific processed seafood on- 195
separate days in 2004, 116 separate days in 2005, 137 separate days in 2006, 190 sepdrate days
in 2007, and 175 separate days in 2008, (Exs: Al through A61.) Baundon Pacific ‘Gischarged
" wastewater into the Coquille River on each day of production and did not perform any sampling
or amalysis of the wastewater as required vnder the terths of ifs petmits. (Test of Stirnett.)

“14. Tn 2010, Bandon Pacific retained the services of Alan Ismdond; a chemical engineer,
snd His company Aqua-Terta Consultants. Mr. Ismiond formed the commpary fn 1993 1o provide
enginesring and environmentsl consulting serviees o the seafood processing industry. In late
2010, M. lsmond commissioned a survey of the Coguille River bed in the arez near the Bandon
Pricific facility. The sutvey revealed no visible remains of fish cafedsses. (Tést. 8f Ismond; Ex
R6.) Bendon Pacific discharged fish wastes in an atea of the fiver near the mouth of the Pacific
Ocesn, Becanse of that proximity, currents and tidal exchanges were substantial and likely
dispersed any discharges of wastewater and fish carcasses very quickly. Becatise the waste was
composed. of non-toxic organic material, and beeatise the waste did hot atcnrmlate on the river
bed, M, lsmond concluded that the nitatetial was likely quickly dispérsed into the ocean with no
significant impaet ot the environment. {Tést. of Istmond.) ' :

. 15. DEQ caleulated 2 portion of the proposed penaliies for faflufe o conduict necessary
wastewater monitoring using the U.8. Ervirommental Protection Agency’s BEN corfyttef-
‘model. DEQ estimated that Bandon Pacific avoided costs of $185 per menth for wastewater
monitoring from January 2004 threugh July 2006 and $285 per month from August 2006 throngh
Decémber 2008, Using the BEN modei, DEQ concluded that Banden Pacific galned en
economic bepefit of §3,744 for the period of Jamuary 2004 through July 2006 and $5,422 for the
period from Angust 2006 through December 2008. (Test. of Wheeler; Ex. A120.) '

I the Matier of Bandon Prcific, Inc., OAH Case Mo, 1001950
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CONCLUSIONS OF LAW

. 1. Bandon Pacific faﬂed 1o monitor wastewater disoﬁarges, as reqtﬁred ymder the t&rms.
. of & $00-7 National Pollution Discharge pexmit, from January 2004 through Decemaber 2008, in-

 violation of CRS 468B.025(2).

: . Bandon Pacific discharged waste into the waters of the state without a permit, fom
Jammary 2004 through Degamber 2008, in violation of ORS 468B8.030(13(a).
3. Bandon Pacific failed to pass wastowaicr discharges throngh a 40 mesh scresn, as
required under the terms of a 500-J National Pollution Discharge permit, from Jammary 2004
fhrough December 2008, n violation of ORS 468B.025(2). ' S

4 Bandon Pacific is subject to a civil penalty of $1;f4,76§ for failing to monitor

| wastewater discharges-in violation of ORS 468B.025(2), $18,000 for discharging waste into the -

 witers of the state without a permit in viclaton of ORS 468B.050(1)(), and $7,500 for failing to

. pass wastewater Gischarges fhrough 440 mesh screen in violation of ORS 453B.025(2). The

total amount of civil penaltes is $200,266.

OPINION

DEQ contends tbat Bandon Pacific violated conditions of an NFDRS pernit aod -

dscharged wastes into the waters of she state without a peimit, DEQ also contends fhat Bandon
Pacific must pay 2 civil penalty, As the proponert of fhese contentions, DEQ has the burden of
establishing, by & preponderance of the evidence, that the viclations set forth in the November
30, 2009 Notice of Civil Penalty Assessment snd Order oconzred, and that the proposed penalty

g appropriaie. ORS 183.450(2) (*The burden of presenting evidence io' support a fact of .

position in a contested case rests on the proponent of the fact ot position™; Harris v. S4IF, 252
Or 633,-690 (1582} (gensral rule regarding allocation of buzden of proof is that the burden is on

the proponent of the fact or position); Metzalf v. AFSD, 65 Or App 761, 765 (1983} Gn the :

abaence of legisiation specifying a different standard, the standard of proof in #n administrative

“hearing is preponderance of the evidence). Proof by 2 preponderance of the evidence memns fhat

-fhe fact finder is persuaded fhat the facts asserted are more likely then not troe. Riley il
General Cordractor v. Tandy Corp., 303 Or 390, 402 (1987), '

 Bandon Pacific did not sedonsly contest the violations, but, instead, raised concemms |
The evidence in the record established all of the -

sbot the amotnt of the proposed civil penzlty.
viclatons dlleged In the Notee. -~ :

In the Matier of Bendon Pacic, Bic., OAH Cass No. 1001950
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ORS 4688.,025(2)° prohibits violattan of the tetms of an NPDES permit. Bardon Pacific
operated under the ‘terms of two successive NPDES permits from Janvary 2004 through:
December 2008. Schedule B -of botli permits required Bandon Pacifie to conduct monthly
chemical sampling and anelysis of its wastewater, Bandon Pacific did not do so. Bath permits
also required Bandon Pacific to perform daily monitoring of its wastewater for efflueat Sow.
Bandon Pacific failed to mest this requirement as weil. Thus, the evidence established that
Bandor Pacific violated the terms of its NPDES permits in violation of ORS 468B.025(2). The
violations occurred on every day of production at the facility when Bandon Pacific failed to
montior its efftuent flow. Furthermore, because Bendon Pacific was required fo monitor its
wastewater discharges for multiple constituents, ity failure to conduct the required sarnpling
resulted in multiple violations each month.

Both penmits also required Bandon Pacific to pass its wastewaier through screen of not
less than 40 mesh. Graydon Stinnett; the former manager of the facility testiffed fhat, at various
tires, he believed that the ficility had screens of higher mesh connieeted to-the drain. However,
he was unable to tecall precisely whei, the vatious screens were placed on the dizind and was
rmeertain ghout the mesh count.” Dusing an April 2009-inspection, Bandon Pacific employees
informed a DEQ inspector that Bandon Pacifie removed f1é 120 mesh hydroscive screen ‘when it
ceased large scale operations, Bandon Pacific reinstalled fhat screen in January 2009, Thus, the
evidence established, more likely than not, that Bandon Pacific fafled to pass its wastewater
through a 40 mesh or greater sereen during the entire five year period at issue.

ORS 468B.050(1)(2)° prohibits the discharge of waste into the waters of the:state from
puy indnstdal or ecmmeraial activity without a permit to do so. The NPDES permits in this case
allowed Bandon Pacific to discherge “seafood procsusing residuals” mto waters of the stafd, as
part of its Fisherles Enhancement Program, but onfy with prict Department approval. Banden
Pacific did not obtain such approval prior to disposing of fish carcasses and fish waste fnto the
Coauille River. Bandon Pacific viclated ORS 468B.050(1)(a) on.every day of production

fhroughout the five year period at ssue.

2 ORS 4688.025(2) providés:

No person shall violats the conditions of any waste discharge permil
- issuéd under ORS 468B.050. :

ORS 468B.050 provides, in relovant part:
(1) Bxeept as provided in ORS 4688.053 or 468B.215, withow: holding a
permit from the Director of the Department of Brvirommental Quality or
the State, Departmens of Agreuliure, which permit .shall specify
zpplicable effluent limitations, 2 person may not:

(a) Discharge any wastes mto the waters of the staie from amy inchustrial
or commercial establistirnert or activity or any disposal system.

% Sag footuata 2.

. - of Band ific, Jne., DAH C , 100193 - O
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Civil: Penalties .

Bandon Pacific conceded that it falled to file accurate DMRs and failed to perform
required monitoring for the five year period covered by the Notice. However, Bandon Pacific:
contends that some of the penalties zre barred by the statute of Hmitations, Furthermore, Bandon
. Pacific argues, on varjous grounds, that DEQ abused its discrstion and incorrectly calculated the

proposed civil penalties, Each of those asserfions is addressed separetely below. :

"1. Statwie of L.J‘mitaﬁonsl

‘Bandon Pacific asserts that 2 portion of the proposed civil pena.;lties are bared by the
sitatute of ‘limitations. Bemdon Pacific argues, alternatively, that the appropriate statute of

Himitations is either five years, under the federal Clean Water Act, 28 USC § 2462, or two years

under ORS 12.110(2). DEQ argues that neither limitation period applies to the violations alleged -

- In this case.

.‘ . With regard to- the federal Clean Water Act; DEQ correctly notes that it has alleged
violations of state law, and not vielations of the Clean Water Act. Bandon Pacific however,
motes that the viclations are predicated on violadons of the terms of a discharge permit issued
under the anspices of the Clean Wata Act. Nevertheless, Bandon Pacific has cited no authority
for the proposition that the federal statute of Hmitations applies to violaHons of state law. Nor -

- hras Bandon Pacific demonstrated that the Clean Water Act requires states to apply the federal

. gtatute of Hmitations. In the absence of a federal mandate imposing such z Yimitation, Oregon is
not prohibited from enforcing state law violations bevord the five year limitation period

established under federal law. ‘ S

©, As an alternative argument, Bandon Pacific asserts that 4 portion of the civil penaliies are
barred by ORS 12.110(2) which provides: - : : .

Ah action upon 2 statute for-a forfeitare or penaity to the state or covmty shall be
commenced within two years, ' : .

BEQbmﬁ_Iauds fhat the above statute appiies onty to civil litigation, and does not apply to actions
under the Administrative Procedures Act. According to DEQ, the term “action™ is equivaient to
the terre “sui?” and should apply solely to bar litigation In cixcuit court. - :

‘Interpretation of statutory terms is governed by the anafytical method first a:nnoﬁnced i
 PGE v, Bureau of Labor and Industries, 317 Cr 606 (1993). = PGF, the Oregon Supreme Court

expiained that to determine legisiative intent, a coust begins by examining a statnte’s text, taken

| _in ifs statutory context. If the legislative intent is unambignous, the court stops at that first level
of analysis.* PGE, 317 Orat 610-11. - ;

+ 4 The Court in PGE stated:

Tn this frst Ievel of analysis, fhe text of the statutory provisen fself is fhe
starting point for interpretation and 1s the best evidence of the legisleture’s intent
{citations omitted]. In trying to ascertain the meaning pf a statutory provisiom; . -

Bt the Matier of Bandon Pacific, Inc., OAH Case No, 1001550 ' " Hem F 005083
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The context of a statute includes provisions in related staites, ORS.12.110(2) is paft of
ORS Chapter 12, which geherally imposes statutes of hmtahon on “actions™ and “suits.” Of
particular nots, ORS 12. 020 provides

12,020 When action deered begum: (1) Except as provided in subsection (2) of
this section, for the purpose of determitiing whether an action has been
commenced within the tirne Hmited, an action shall be destned commeénced as to
gach defendant, when the complazrzz‘ is filed, and the summons served on the
defendent, or on 2 codefendant who is = joint contractor or otherwise nnited in
interest with the defendant.

{2) If the frst publication of surmmons ot other service of sammens in an action
vocurs before the expiration of 60 days after the date on which the complaint in -
the action was filed; the action against each person of whom the court by such
‘service bas acquired jurisdiction shell be deemed to have been commenced upon
the date on which the complaint in the action was filed.

(falics added; bold in original) Thms, for pusposes of ORS Chapter 12, an “actior® is
commenced by filing 2 “complaint” and by serving 2 “summons.” A complaint dnd a sumrnons

and thereby 1o imform the couit’s thquiry into legiclative imient, the oouirt!
considers rules of consituotlon of the statstory text that beatr directly on-how o ]
read the text. Somé of those mijed are mandated by statats, including, for
example, the statutory enfoinder “not 1o insert what has been omitted, or to omit
what has been inserted.” ORS 174.010. Others are found in the case law,
including, for example, the mile that words of common nsage typically should be
given their plain, natural, and ordinary meaning [citations omitted].

Also at the fixst level of anakysis, the court considers the context of the statntory
. provision at issue, which inclndes other provisions of the same statute and other
 related statites [citatiohs omitted]. Just as with the corrt’s considetation of the
text of a statute, the court uiilizes rules of oonsh-uohon that bear directly on the
Interpretation of the stafutory provision in comtext.,” Some of those rules are
matidated by statote, iHclsding, for exatrple, the prineinles that *where thete are
several provisions or perticulars such constriction s, if possible; to be adopted as
will give offect fo all,” ORS 174,010, and that “a particuler infent shall control 2
geseral one that is inconsistent with #,* ORS 174.020. Other soch miss of
copstraetion are found fn case law, including, for example, the rules that nse of 2
© terh'in one secnon and, not in anather section of the same staiute jndicates 2
pusposefil omission, Emeraid PUD 'y, PPEL, 302 Or. 256, 269, 729 P2d 552
(1986) and that use of the same teml throughout a stafute mximates that the term
has the same mearing throughout the stafute, Racing Corn. V. Mu!tnomah Kennel .
Club, 242 Or. 572, 586, 411 P2d 65 (1966,

¥ fize logislature’s intent is clear from the sbove-deseribed inguiry into fext and
context, finther inquiry is annscessary.
PGE, 317 Or gt 61011 - '
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are particular to court proceedings. Under ORS 12.110¢2) an “action” must be “commen;:ed”

within two years, The statutory cortext makes It clear that an action car only be commenced by

filing & complaint in & court of law. Neither a complaint nor 4 summens is required, or even . -

contemplated, under the APA. Rather, commencement of administrative proceedings is infHated
by serving a “notice” on each party to the proceseding. ORS 183,413 and 183.415, :

The statutory context demonsirates that the limitations period set forth in ORS 12.110(2)
applies o proceedings in couts of law, Tt doesnot apply to cases wmder the APA. Therefore,
DEQ is not barred from enforcing violations that took place more than two years priot to the date
of the Notice in this cass. : _ _ B

2. Penalties for Violations Qceurring Prior to April 2006

- DBQ asseried in it Notice that it had identified 2,248 separate vilations of ORS
458B.025(2). - This was appatently degived by the number of separate daily monitoring and
monthly reporting requirernents not met by Bandon Pacific during the five year period at'issue.
However, the Notice stated that DEQ bad elected to impose 2 civil penalty based upon 46.
. viclations “by assessing one penalty per monttoring requiremtent violated per year.” -(Notice,
Exhibit 1 at 2.) DEQ calculated all 46 viclations as Class 1. Bandon Pacific argues that thig
lenguage demonstrated that DEQ was imposing penalties for- Class I violations thet octurred
prior to Aprl 2006, DEQ asserts that it did not intend to fmpose any pepalties for such
violatiohs that occurred prior to April 2006, but chose t¢ impose penalties for 46 violations that
ocawrred after March 31, 2008, : - a

DEQ’s Notice explicitly acknowledged that, pricr to April 2006, former OAR 340-012-
0055(2)() classified all viclations of ORS 468B.025(2) as Class I - After that date, OAR 344~
01.2-0053{1){0) classified such viclations as Class . "The Notice explains: '

Of the 2,248 occurrences of the violation, the Depariment elects {o assess scparais
‘penalties for 46 Class I oceurrences of the violation. The Department arrived at
46 violaticns by assessing one penalty per monitoring requirement per year,

(Notice, Exhibit 1 at 2.) Construing the Notice as & whole, the evidencs established that DEQ -

“intended 6 impose penaliies solely for 46 post-March 31, 2006 viclations. The Notice explicitly
acknowledged that the eatlier violations were Class II. The Notice also explicitly asserts that it

. is imposing penalties only for Class I violations. This necessarily inxplies that DEQ was not
sesking to imposs any penalties for the earlier Class I violations. The last sentence in the above

. quoted pacagraph is, admittedly, aribignous. Tt could be interpreted to suggest that the proposed

. ‘penalties are “for” violations vecurring in each of fhe five years at issue. Howsver, taken in
context, the last semterce is more reasonably interpreted as setting forth the rationale for

selecting only 46 viclations, and not more: DEQ chose o impose 2 Limit on the aumber of-

violations for which it would impose 2 penalty. It established that Hmit by multiplying the
sumber of monitoring Tequirement violations times the number of years af issne. Nevertheless, it
"appHed that number golely to post-March 31, 2006 Class I violations. '

I1 the Murtier of Bandon Pacific, Ine., OAH Case No. 1001950
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MNothing in the APA, or the applicable stdtutés; tequired DEQ to impose penalties for the
gaiier Class I1 violetions. Similarly, nothing in fhe APA; or the applicable statutes, prohihited
DEQ from imposing civil penalfies for omly 4 small porton of the post-Merch 31, 2006
viclations. DEQ chose 16 impose penaities for enly 46-such violations and provided a reasonable

explanation for usmg that number, Bandot Pacific was flot pre;ud:lcvd by the Natice or by -

DEQ’s failare to nnposa penalties for the sar.her violations,
3. Magmtude of thé Vioiations

In caloulating the civil penalties for violations of ORS 46883.025(2), DEQ found that the
magnitede of sach viclation was “moderate.” The methodology for determnining the magnitnde
of 2 violation is set forth in OAR 340-0 12-0180 which p‘rovides in relevant part

(1) For each oivil penalty assessed. the magmwde i moderate unless

(a) A selec:ted megnitnde ig snemned n 340—012~0135 and’ mfomatlon is
redsoably available to the’ departrﬂent to determme the apnlmatton of that
selected maghituds; or

{b) The depértment determines, vsing information reasonably available fo it, that
the magnitude should bs major uhder section (3} or minor noder section (4),

(2) If the department determines, vsing information Teasonably available to the
department, that a gemeral or selested magnitmde applies, the department's
determingtion is fhe presumed maghitude of the violation; but the person agaifist
whom the violation is alleged has the opporfunity and the burden o prove that
another magnitude applies and is moze probable than the presumed magmtude

FoR kR

(4) The magnituds of the violation i5 minor if the department finds that the

violation had no more than a de minimis adverse impact on human health or the

‘envirsAament, -and posed no more then 2 do minimis threat to human hezlth or

ofher envirdnmental receptors. ¥ rdeling this finding, the départment will

consider &il redsonably availeble informistion fhclisding, but hot limided to: the
- degres of deviation fiom applicable statites or commmission and depariment rrlés,

. standards, permits or orders; ¢he extént of actusl or thrsatened effects of the
violatiors the cancentration, volume, or toxmﬂy bf the materials hvolved; and the: -
.dumation of the violation, In making this ﬁndmg, the deparhnent may crms;der ay

‘ smgl& fagtor to be concluswe

-Banden Pacific presented unrstuted and credible expert test}mony to establigh that there
i curreittly no ovidence of -actial harmi to the envirenment that was d;rectly caused by its
violations. Therefore, Banddn Pacific. aséexts, 1t has demdnstrared that the violaticns had no
mors than a de minitis adverse impact on the environment and show.ﬂd be assessed ag “minot”
magnitude violations inder OAR 340-012—0130(4—)

In the Muiter of BmadunPacy?L', Ine., QAR Case No. 1001850 - L ' ttam F 000086
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o . However, mnder OAR 340-012-0130(1), & violation is considered “moderate” unless fhers
" is'evidence to establish a lesser tagritude. In this case, Bandon Pacific failed to perform
required monftoring for five years, Civen the passage of time, it is simply fot possible t¢ .
deterroins if Bandon Pacific’s activities had an adverse tmpact on the envirenment or if they : i
posed mors than 2 de minimis threat to Iitan bealth or other enviropmental recsptors at the - |
time of the varions discharges. While there is no evidence of current environmental harm to the
. Coguille River in the ases near the facility, whether miore significant harm ocourred in the past is
giraply a matter of conjecture. . . _

Among. the factors to be considered in assessing whether 2 viclation is propezrly
categotized as “minor” are “fhe concentration, volume, or toxicity of the materials involved.” : j
Because Randon Pacific did mot petform its required monitoring obligations, the preeise - ' .

- concentration, volume, and tozicity of the discharged wastewater can never be known. While it
is fortunate that there appears tc be no lasting impact on the Coquille River in the area near the
facility, the viclations in this case prevent a meaningful assessment of past harm, or past threals
of harm, that may have existed from 2004 though 2008, The evidence-thns supports-a magnitude R I

. of “moderate” for each of the violations at issue. _ '

4. Failure to Follosr Infernal Divective

Bandon Pacific assers that DEQ violated its own Internal Menagement Directive on
Assesement of Multipié Penalties in fhis case, Pursuznt fo that Dirsctive, Bandan Pacific asserts,
DEQ should have imposed penalties on omly three viclations; two for violation of ORS
- 468B.025(2) (failing to moxitor wastewatet in violation of the texms of an NPDES permit amd
failing to pass wastewater fhrough a 40 mesh gereen), and one for violation of ORS
468B.050(1)(a) (discharging fish wastes into the waters of the state without 2 permit).

The diffculty with Bandon Pacific’s argument is that the Directive itself specifically
states that it *Ss intended solely as guidance for Enforcoment staff” that “does not create any.
tights, duiies, obligations, or defenses” to any third parties. More. importanily, the Directive
states fhat “DEQ may take action which waries from this Directive” (Exhibit RO at 1.)
Furthermore, the Directive cludes specific facters to consider in determining “whether to
assess seperate class-and-magoifnde based penalties for more than one violation or day of .
.. violafion.” (Exhibit RO at 4) This necessarily iruplies that it may be appropriaté, in a given
cese, to asgess seperate penalties for multiple violations ané muitiple days of violation. Under
the Directive, staff is directed 10 consider whether the viclations were “willful” or “flagrant,”
whether the individngl violations had the potential to cause significant harm to the environment
or public healih, and whether the violator had suificient resources and expertise to prevent the
violation. (Exhibit RO at £.) o ‘ : - -

The evidence in this case demonstrated that Bandon Pacific kmew of its obligations under

_the NPDES pemmit, but chose to discontinme monitoring. Bandon Pacific contends that zm - -
employes reporied that a DEQ representative jnformed him that Bandon Pacific could
discontinne menitoting and could report “no production” on its DMRs. However, in light of
‘Bandon Pacific’s actual knowledge that it had some production, it was not reasonable to tely on
fhis alleged advice without taking additioral steps to verify its legal obligations. Ko the

 In the Matzer of Bandon Pacific, Inc., OAH Case No. 1001950 ’ '
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employee’s report was atcurate, then fie DEQ employes wes advising Baﬁdon Pacific to submit
DMRs that Bandsn Pacifis knéw were false. Before dcting on such unusual advice, a reasonable
person, at a mirinm, would try to confirm, In writing if possible, that the DEQ had authorized

' the process. While this conduct mazy tot fise to the level of a “Bagrant” violation, it

demonstrates that Bandon I’aczﬁc knowingly chese not to perform its oblgations under the
NPDES petmit:

Fuﬁhmore Bemdon Pacific clearly had the resoneces and expertise to perform iis
obligations because it had submitted accurate DMRs, and performed required monitoting, in the
past. Finally, 4 failire to monitor wastewater dischirges over a five year period had the potential
to cause sigmificant harm, even if there is no evidence that such hatin exists presently, Under
these circumstances, DEQ staff appears to have given reasonsble corsideration to factﬂrs set
forth in-the Directive.

Tt is also noteworthy that the Prirective suggssts that siefft genetrally shouid consider 1ot

imposing penaliies for each and every viclation where 2 péxson has multiple simiiar viclations
over an extended period, The géneral fhrust of the Direstive s to suggest that individuals net be
assessed the tnaxivmm munber of penalties available tnder Oregon law. That is precisely what
DEQ has proposed in this case, Although the total aminint of the penalties is significant, they
were imposed for only 56 out of 2 total of more than 4,000 possible viclations. Although
Bandon Pacific has no specific, enforcedble, right 16 havb penalties assessed in conformity with
the Dirsctive; the evidence estabhshed that DEQ"s proposed eivil penafties are censmtent vmth
thoks generil gmdennes .

B, Failure to Provide Written Advance Warnmtr of le Penaltioy — ORS
468.126(1)

ORS 458, 126(1) ptrcmdey

1o civil penalty preseribed wnder ORS 468,140 shall be mposaﬂ for 2 violation
- of an it, water or sclid waste pormit issued by the Degartment of Bovirorinetital
Quality nntil the permitiee has received five days’ advance wamning in writing
from the department, specifying the violstion and stating that & penalty will be
iriposed for the violation ubless the petidttes submits ths. following to the
depariment in writing within five WOﬂ:mo ddys after recmpt of the advancs

| warning:

) A respoa:se certifymcr ﬂ1at the permiﬁed facﬂfcy is comnlymg mth app]icabla
1aW'

(b) A proposal o kbnng the facility mto couypliance with ‘applicable law that is
acéeptable 1o the department wnd that mcludes but is not-limited to proposed
cemphance datés; o -

(c} For a Water quahty peanit wolainon, a raquest in writing to the departrent that
the -departtnsnt folidw “the procednres.. prescribed under ORS 468B.032.

Jn the Matter of Bandon Pacific, Tnc., OAH Cass No, 1001850
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Notwithstanding the requirement for a response to the department within five

working days, the pemnttee mey fle a request under this paragraph within 20
days from the date of servies of the notxcu

" Bandon Pamﬁc asserts that DEQ may not impose oivil penalh&e for the violations in this
case because it failed to issue the five-day edvance- mﬁen warning ‘required under ORS
468.126(1). Banden Pacific is incorrect. “

ORS 468. 126(2)(5) prowdes

{2} No advauce notice shall be reqm:ed undar subsecé:ton (l) of ﬂns section if:

® &k ok E

() The requirement to provide ,such notice would d:squa]:xy a state pmgram from
federal approval or delegatmn_ :

On. September 26, 2000 the federal Ezmronmental Protectmn Aafency (EPA) notified

. DEQ that application. of ORS 468.126(1) would disqualify DEQ frem continued federal approval
- of'its NPDES progrem. (Exhibit Al24) On February 14, 2001, the Cregon Dep:artmant of

Justice informed EPA. that it concizred in the assessment and Would thersfore, no longer issue -

letters nnder ORS 468.126(1) for violations of NPDES permits.

EPA’s conclmon Was suppoﬁad by federal law. . ’Ihe versior, of 40 CER §
123.27a)(3)) {Tuly 1, 2000) in effect at the time of the correspondence provided that “civil

. penalties <hell be recoverable for the violation of any NPDES permit condition.” Under the .

provisions of ORS 468.126(1), a party could avoid a civil penalty by submitting a proposal to
come into compliance with the law. This is confrary to the mandatory provisions of the federal
regulation. Former CFR § 123.63(a)(3) expressly allowed the EPA to withdraw approval of
"NDPES program witen the' state does mot have.enforcement procad;ras ‘that met federal

. siandards, The current versions of those federal regulations remain tmchenged. . EPA was -

. correct that application of ORS 468.126(1) for viciations of NFDES permits could fesuls in

QOregon losing program spproval. Therefore, under ORS 468. 126(2}(6) DEQ Was not reqmrad.

“to provide advance Wnttea notice prior 1o fmposing a pemlty
6. Disproportionality - Impro per Mutwahon '

Bandon Pacific asserts that The pro‘posed civil penalttes in this are far in excess of those

zmposed on other entifies. . It also contends that DEQ, in imposing the penalties, was motivated,

in patt, by Bandon Pacific’s statns as 2 subsidiary of a larger corporate parent. For these reasons,
- Bandon Pacific asserts that the propose penalties amount to an ahuse of djscretioil

Under the APA, review for abruse of d:scretlon is Hmited to the factors enumerated in
ORS 183.482(8). Labor Ready Northwest, Inc, v, BOLI, 208 O"App 195 (2006) rev, ciemeci’ 342
Or 4’?3 (2007). ORS 183, 482(8) states:

In the Matter afBarzdan Pacgﬁc, Inc., OAR Case No. 1001850 ‘ . ltem F 000088
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The court may affizm; reverse ot remand the order. I the court finds that the
agency has serronecusly interprsted a prevision of law and that a CD]IE:Ct
intastpretation compels a particular action, the cotrt shail:

(A) Set aside or modify the oxder; or -

{B) Remand the vage o the agency for fu:rther action under 2 correct Merpretaﬁon ‘
of the provision Of law,

(b) The court shall remand the order to the agshey if the court finds the agcncy’s
exercige of diseretion to be: -

(A) Outside the range of discretion dalégated to the agenay by law;

(B) Incorsistent with an agency rule, an officially stated agency -pusitipﬁ, or a
prior agency practice, if the inconsistency is not sxplained by the agency; or -

(C) Otherswise in violation of a constifutional or sta‘utory provisior.

- The proposed penialties, assessed for a small fractidn of the fotal mmber of violations, are
well within the range of diseretion delegated to the agency. The penaltiss dé not viclate a statute
or & consﬁtmonal rrovisior. The penalties are consistent with DEQ rules. and are not
inconsistent with an officially stated agency position.

Bandon Pacific appears 1o argus that the size of the propesed civil penalties inrelation to

penalties imposed in other cases constitutes a deperiire from a “rrior agency practice.” In

- support of that argament, Bardon Pacifio notes that it has identified 332 cases in which DEQ has
jssued oivil penalties for water quality violations since January. 1, 2006, The highest civil
penalty identified ‘during thit period was for $90,000. - Only six other penalfies extesded
$20,000, only 21 penaiiies ‘excesded $10 000, -The overwhelming rumber of cases invelved
penalties of less than $10,000. Assuring that surmmary is accurate, Bandan Paeific has falled to
establish that the penaltiss in these cases esta,bhshed an, agency practice that would fipit DEQ’s
discretion fn this case. : :

Bandon Pacific ctes a penalfy of $50,000, assessed against the Oregon Department of

Transpottation, for violations of a storrawater discharge permit in 2006 and 2007 ard & $32,000

civil penalty Imiposed on a berry processing facility for d.'lsohaIgES of highly organic water, In
both cises, Bandon Pacific asserts that the vielations remilted in actnal harm fo the efvirchment,
‘Bandon Pacific also identified other chses, involving lower civi penaliies; whers thé actnal
impact on thé envirorment was greater than in ths present case. However; Bandon Pacific has
identified no other case involving & faffure to perform necessary daily and monthly momtonng,
under zn NPDES permit, for a period of mukiple yeats. A simple comparison of the relafive size
of civil penalﬁes alone is msuﬁcrent 1o estabhsh & prior agency prachce‘

| Bandon Pamﬁc has identified no pnﬂ'r: cases mvolmw facts snmlar to the rresent case.
However, Bandon Pacific did provzxde a copy of a Notiee of Civil Pe:naliy Assessment and Order

I the Matter of Bandon Pacific, Tne., OAH Czso No, 1601950
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issued in Angost 2010 to Clansen Oysters, 2 seafood processing facility that operated for.five . ..
vears without an NPDES permit. The proposed pemalty in that case was 324,992, (Ex. R36.) -
. While there appear to be some similaritfes between to the present cese, the Notice in the
Clanssen Oysters case Joes not contain sufficient information to deterrnine the precise magpitude -
of the violations af issue, In the present cass, the evidence established mmltiple violations, on
muitiple days of production, ever a five year period. The Claussen Oysters Notice says nothing ',
 about the volime of production. In addition, it is not clear whether Cleussen Oysters appealed |
the Notice, or whether DEQ ever isszed a final order in the case. In any event, the Claussen
. ‘Notice itself does not demonstrate an agency “practice” that wotld prevent DEQ from jmposing

the proposed penalties in the present case. g ‘

Bandon Pacific appears to suggest that DEQ is required to impose greater civil penalties
foir violations that cause acmal environmentai harm than in cases whers no acinal harm is shown.
Where all other factors are equal, that approach is reasonable and is required under DEQ’s ruies. =
" . QAR 340-012-0130(3) provides that a violation will have a magniinde of “major” if the-violation -
had & “significant adverse impact on human health or the environment” OAR 340-012-0140 .
provides that the base pemaity for a major violation is twice the base penalty for a moderate
violation and four imes the amount of a minor violation. Thus, where 2ll other factors are the
same, where & violation canses significant harm to the environment the violator can. expect to pay
a substantially greater civil penalty. However, other factors, including the number and type of
violations: at issue, can also result in higher penzities, It is not surprising that a party with
mttiple violations over a five year period might be assessed lower civil penalties than would &
party with fewer violations over 2 shorter period of time. ‘

The amotmt of civil penaliies proposed in this case is largely a fimction of the mumber of
vears involved and the total mmber of violations at issue. When the penalties are prorated over °
the five year period at issue, they amount to less then $42,000 per year, While this amoumt is .
substantial, it is well within the range of discretion granted io DEQ and is mot grossly -
disproportionate to civil penalties assessed in other cages, ‘ Co .

: Finaily, Bandon Pacific asserts that DEQ) was improperfy motivated by Bandon Pacific’s

. gtatus as a subsidiary of Pacific Seafood Group. As a result of this alleged motive, Bandon
Pacific asserts that DEQ staff inflated the proposed civil peralty. Bandon Pacific asserts that
‘DEQ staff relied on Bandon Pacific’s relationship with Pacific Seafood Group to justify the-
amount of the penalty o press releases. However, even assuming such an fproper motive,
Bandon Pacific did not explain how DEQ staff used information about Bandon Pacific’s .
corporate status to infiate the penalty, Banden Pacific concedes that DEQ properly determined -
that Bandom Pacific dd not have a history of past violaiions. Nothing in the civil penalty
caloulations set forth in the Notice appears to have any relationship to my violations by Pacific.
Seafood Group or other associated entifies, - Thus, to the extent that DEQ staff was coguizant of

. Bandon Pacific’s relationship with larger entities, there is no evidence that that resulted in any
change to the specific factors used to calculate the civil penaliies. ‘

In the Matter of Bandon Pacific, Inc., OAH Case No. 100155¢ ltém F 00009
Page 15 of 24 : . . .
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7, Pedalty Calendations
OAR 340—01}0045 sats forth the cn'teria for calendating civil penalties as fo]lows‘ .

: Exr:ept as provided in OAR 340-012-0038(3), in. addlton to any other Hsbility,

- duty, or other perialty provided by law, the Department may assess & civil penzlty
for any violation. Exoept for civil penalfies assessed under OAR 340-012-
015502}, the departmemt deter.rnmes the amount of the civil penal‘ry usmg the
following procedures:

(1) The classificaiion of each viclation is determined by ccmmlhng CAR 340-
012~005'-1 to 340-012-0097;

(2} The magntude of the wolaﬁon is detclmmed as, foilows
() The selected magmi:ude categones in. OAR 340-012-01.35 are used

(by If a selected magmtude is not specmed in OAR 340@12_@135 of it
information is hot redsonably availeble to determine which selected msgnitude
applies, OAR-340-012-0130 15 used to deten:ame hie magnitude of the v101a1:10n

{c) The appropriaie base penalty (BP] for each VlDIEith‘l’l is datanmned by
applying the classification and magmﬁlde of wach viclation to the miatrices it
- OAR 340 012-0140,

(d) The base penalty is adjusted by the applicaﬁon of aggravating ot mitigating

factors (P = prior significant actions, H = histoty in correcting prior significant

actions, O = repeated or ongoing Vlolatlon, M = mental state-of the vielator and C o
= efforts to correct) as set fDT'ﬂl in OAR 340-012:0145. ¢ . ;

(5) The appropriate econotiic benefit (EB) is determined as set forth in QAR 340-
012-0150.(2) The resnlis of the determinations made in section (1) are applied in
the following formula to calculate the penalty BP+ [(0 1x BP) X (P +H+O+M
+C]+EB. -

(3) In addition to the I-a'ctors fisted i s&hon 3] of his rule, the dirsstor T4y x
consider any other relovant rule of fhe gommission in assessing a aivit pﬂnalty and
wﬂl state the effect that rule had on the penalty amigumt: Y

The gbove values are then apphed to the fm:mﬂa in QAR 340-012 O{MS(?)(e),
iolows: . ‘ .

B+ [0 leP}x(PJ-H+O-i-M+ C)1+fEB=penait5r "

DEQ has proposed thres separate civil penalties for the violations. The calculatxons for those
penaliies are eddressed separately belaw,

In the Matter of Bandon Pacifc, Tne, OAE Case No. wewsy .- o
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a. Violations of ORS 468B.025(2) — Failare to Monitor Wastewater Discharges

DEQ- secks to .impose penalties for 46 posi-March 31, 2006 violations of ORS
-468B.025(2) for failing to monitor wastewater discharges. These were Class I violations
pursizant to OAR 340-012-0055(1)(c). As discnssed earlier infhis opinion, the mapnitnde of the
vickations was moderate. The appropriate base penaliy is therefore -$3,000. OAR 340-12-
+ 0140(3)(@KE) () and 340—12—0140(3)@(.%&)(11)

DEQ proposed a value of 0 {zero) for tha “P” and “H* factors, Because there is no

" evidence of a history of past violations, those values are appropdate. DEQ also assigned a valne

of 0 (zero) for the “O” factor becanse it chose io assess separate pemaliies for mulhple
‘OCCUTTENCES of the wolzhons That is also appmpnate and supported by the record. ‘

" DEQ proposed e value of 2 to ’rhe “M” factot beczuse it found that Bandoh Pacific was
. 340—012—0145(5} provides, in relevant part: , .

(5) "M" is the mertal state of the respondent. For any wolanon where the ﬁndmgs
support more than one mental state, the mantal gtate with the ing_hest vaiue will
apply.

(a) The values for "M" and the finding t'h;t‘supports each are as follows:

PR TR

{B) 2 if the respondert's conduct was negligent or the respor;dent had construciive
knowledge (reasonably shouid have ]mown) that the conduct would be a violation,
Holdng a permit that prohibits or requires conduct s presumed o consthiute at

. least constructive knowledge and may be actual kuowledge depcndmg on the
specific facts of the Case.

Bandon Pacific knew of its permit obligations. However, Bandon Pam.ﬁc alieged that it
.. relied on:third-hand information from 2 DEQ representative who allegedly told Bandon Pacific
to stop performing its Guties under the NPDES permits and to fite knowingly faise DMRs. It was
urreasonable for Bandon, Pacific to rely on such information. This suppoﬁs a finding of
neghgenoa . .

Remdon Pacific asserted that DEQ uses an incorreet value for the “C” factor because, it -
-argtes, Bendon Pacific ook reasonable efforts to correct the violations, The value of the “C”
factor is determined in accordance with OAR 340-012-0145(6} which provides:

"C" is the Iespondent"s efforts to correct the vzolataau

© (2} The valuss for "C" and the finding that supports each are as follows: s'

In the Matter of Bendon Paczﬁc, Inc., OAT Case No. 1901950 T L )
Dags 17 of 24 . ltem F 000083
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(A) -3 if the respondent made extraordinery efforis to comect the violation, or
took extracrdinaty efforts to minimize the effects of the violaﬁon

(B) ~2 if the respondent made reasonabie eﬁ'orts to correct the violation,
teasonable affitmative efforts to minimize the effects of the violation, or-
ex’traordmary effarts to ensare the violation would not be Iepaatad

(C) -1 if the respondent eventually made efforts to ccn:ract fhe wolaﬁom or took :
affirmative efforts o r_mmm:ze the effacts of the viclatiod.

(D) 0 if there 18 insfficient information. fo make a finding under paragraphs
(E)aXA) through (6)(E)C), or (6)(2)E), or if the viclation or the effects of the
violatich cox_ld not be corrac’sed or mmnmzed
Bandon Pacific asserts that the correct “C valne shcmld be -2 because it selfmrcported the
violations and took-éfforts 1o cotreet the viclatiohs. However, hothing in the ahove tuls suggests
that self-reporting’ 2 violation, by 1tsa]f, would rsq'aare at adjustment to the “C” factor,
Moreover, the nature of the viclations is such that it is impossible to coect fem. Bamdon
Pacific cammot retroactively perform the reguived monitoring, Nor is thers any evidence of
“extraordinary effotts” fo pravent futire violations. Réthier, it appsars that Béndon Pacific took
reasonable stopa th ¢ome into compliance with the law-and to meet its ongoing legal- obligations;
that is, it fled amended DMRs and stopped discharging wastewater into the Coquille River.
Further, there i3 no evidence of any kind of activity to minimize fhe offects of the violations,
most of which took place sévéral years prior fo ‘the self-disclognrs. Undst these circrnstances,
the appropriate “C” vatue is 0 {zerc.) ‘

OCAR 340~(}12—0150 is tifled “Determination of Eccnomic Benefit” and provides in
relevant patt: ' - S

- (1) The Bconotiic Benefit (EB) is flie” approximate dollar value of the
benefit gdined and the costs avoided or delayed (without duplication) as 2
result of the respondent’s noncompliance, The EB may be dstetmined
using the U.S, Environmental Protection Agency’s BEN computer raodel.
Upon request of thie sespondent, the department will ptovide the name of

the version of the mods! used and respond 16 sy réasonable reguist for
information sbout the content or operition of the model. The todel’s
staridard valmes for income tax rates, indlation rate 4nd discotmt rate are
presymed to apply to all respondents unless & specific respondent cam
demonstrate that the standard value does not reflect that: respondent’s
actnal circumstanse. Upon request of the Regpondent, the depariment will
use the model in determining fhe econpmic beneﬁt component of a civil
penalty.

(2) The depariment may ialce, for nse i ‘the applicable mod.el a
reasonable estimate. of the ben=ﬁts gamed and tha costs avoided or

In the Matter of Bana'o;z Pacb‘ic, Inz, OAH Case No. 1061950
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. delayed by the respondenf Economic beﬁaﬁt'wﬂi be calculated withont
duplicating or double-counting the advantages realized by r&cpondent 25 a
result of its noncomphance '

DEQ estimated that Bandon Pacific avoided costs of $185 per manth for wastewatsr
moritering from Jenuary 2004 through July 2006 and $283 per month from August 2006 through
December 2008, Using the U.S, Bnovironmmental Protection Agency’s BEN -computer mode],

DEQ caleulated an economiie benefit of $3,744 for the period of Janary 2004 through Faly 2006 _
and $5,422 for the period from August 2006 through December 2008. Bandon Pacific did not “ - - -
ispute fhess estimates, but contended that a portion of the economic benefit was barred by the
statute of Bmitations under the Clean Water Act. As explamed earher in: this demmon, the
“penalties in this case are not subject to sucha hnntauon. . :

Becausa there are multple violations, DEQ calculated the amount of the violation for -
" each violation, multiphied the result by 46 violations, then added the sconomic benefit amount to
the tesult . Thet approach is reasonable and consistent with DEQ’s roles. See, OAR 340-12-
0150(2) (“Economic benefit will be calodlated without duplcating or doubie—countmg the
" advantages realized by respondent as a reqult of its noncompliance.”)
| ’Ihe amount of the civil penaities for the viclations is calenlated as foliows:

((BP+[(0.1x BP)x(P-'—I—I+O+M+C}])x46)+EB

(83,000 +[(01 3 $3,000) x (0 2+ -0)1) x48)+ ($3 744 + 35 422)

(53,000 (8300  2)) x 46) + §9,166

(53,000 + 8600) x 46) + $9,166

(53,500  46) + $9,166

$165;600 + $9,166 = §174,766

. The approptiate . civil penalties for 46 post—March 31, 2006 violations of ORS
4688. 025(2}, for fallmg o momtor wastewater &schmges 15 $174, ’766 as caleulatéd above., '

b. Violations of ORS 4683 850(1)(a) - D1schargmﬂ Waste mthoat a Permit

DEQ secks to impose penalhes for five violations of ORS 468E, 0509)(21) for dlscha:gmg
its seafood processing remmants fnto to the Coquille River without a permit, These were Class [
viclations pursuant fo QAR 340-012-0055(1)(c). As discussed earlier in this opinion, the

. magnitude of the vielations was moderate. The appropriste base penalty is thersfore $3,000.
- OAR 340-12-0140(3)(a)(E)ii) and 340-12-0140(03)(1) (A XI).

* Although there were significently more such. wolahons, DEQ proposed psnaltLas for ons viclation per
Je. ‘ . ‘
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DEQ proposed a vatus 'of O (zero) for the “P” and “H” factors, Because there is no
evidence of a history of past violatiens, those values ars gppropriate. DEQ also assigned a value
of 0 (zero) for the “O” factor because it choss to agsess.separate penalfies for multiple
ocaurrences of the violations, That is also appropriate and supported by the record.

DEQ proposed a value of'2 to the “M* factor becanse it formd that Bmdon Pacific was
nepligent. That finding is appropriate. OAR 340-012-0145(5). Bandon Pacific should have
known that it was not permitied fo dispose of such wastes without prior anpmval as set forth in
its NPDES permits. .

Bandon Pacific asserts that the comact woe value should be -2 hecause it sralf Ieported the
violations and took efforts to comrect the violations, However, the nature.of the walattons is stich
fhat it is impossible to cormect them. Nor is there any evidence of “extraordnary efforts™ to
prevent future violations. - Rather, it appears that Bandon Pacific took reasonable, steps to come
into compliance with the law and to meet its-ongoing logal obhgahons that is, it stopped
disposing of fish processmg remmants in the river. Further, there is ng. evidence of any kind of
aetivity to mintmize the effects of the violations, most of which took placs several years prior to
the self-disclosurs, Under thess circamistances, the appropriate “C* value is 0 {zerol)

DEQ did ‘not find thet Bandon Pacific received an economie benefit from these A

violations. The amount of the civil penalties for the violations is calculated as follows:
' (BP +[01XBP)x (B +H+O+M+CDx3
($3,500 + (0.1 x $3,000) 2 (0 +0 2+ -0y 2 5
(53,000 + [$300= 2]} x5
($3,000 + $600) x 5
$3,600 x 5=5§18,000

The appropnate civil penalties for five wola’uons of ORS 468}3 DSO(I)(&) for discharging
its seafood processing remnants into- to the Ceqwﬁe River withott a pszmlt, is 318,000 as
calenlated sbove. :

4

¢. Violations of ORS A68B:025(2) — Failiire to Use » 40 Miesh Screan

. DEQ seeks i fmpose penalties fnr five violations of ORS 468B. 025(2) for failing to pass
Wastewater firough a 40 mesh screen. ’Ihesa were Class If violations pursuant 1o QAR 340-
612-0053(2)(2) and former QAR 340-012- 0055{2}(1} As disoussed earlier in this opinion, the
magritnde of the viclations was; moderate: The apnmpnaie base pe.nalty is therefora 31,500,
OAR. 34@01}0140{“){@(5)(:11) and 540_012-0140(3)@)(13)(1@

§ Elﬁlough there were significantly more such violations, DEQ proposed pa.naltiés for one violation per
yeat., . : C —

g;;}:’gﬂé{igiofﬁmm Pacific, Inc., @AH Cage No. 100195D . . L HemE DDDQEJ‘_
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DEQ proposed a value of 0 (zero) for the “P* and “H factors. Because thers is no
evidence of a history of past violations, those values are sppropriate. DEQ also 3531gasd a value
of O (zero) for the “O” facier because it chose to assess separate penalfies for multiple.
occurrences of the violafions. That is also sppropriate and supperted by the record. DEQ
proposed a value of 2 to the “M™ factor because it found that Bandon Pacific was negligent. -
That ﬁndmg is appropriate.

. Bandon Pacific asserts that the correct “C* value should be -2 becavse it se]f-repoﬂed ﬁ:le
violations and took efforts to correct the violations. However, the nature of the vielations is such
that it 4s impossible to comect them. Nor is there any evidencs of “exiracrdinary efforts” to
prevent fature violations. Rather, it appears that Bandon Pacific took reasonable steps to come
into -compliance with the law and to meset its ongoing legal obligations; that is, it temporanly
connected an. appropriate screen and then cormected fts deain to the public sewer. There is no
svidence of any kind of activity {0 minimize the effects of the viclations, most of which tock
place several years prior to the self-disclosure. Under these, c:rcumstancas, the appropnate “«or
value 80 (zero.) . . :

Tn the Notice, DEQ calculated an economic benefit of $6, 788 based on the cost avoided
by not purchasing a hydrosieve. Bandon Pacific contends that it did not evoid such a cost
because it was eventually able to borrow 2 hydrosewe, at no cost, and then eliminated the need
for the screen by connecting to 2 public sewer. It is umnecessary to address these arguments,
howsver, because DEQ fafled to present sny evidence to establish how it caleuleted the alleged
sconomic benefit, Wifh its written closing argument, Bandon Pacific attached a copy of an
October 29, 2009 memorandum from Sarah Whesier ot DEQ which appears to explain how DEQ
calculated the scomomic benefit for these violations. However, that memorandnm was not
offered 2t the hearing and was not authenticated. Although Ms, Wheeler testified, her tmtmony

' was limited fo her calculation of the economic benefit associated with faikinig to monitor
wastewater discharges. There is no evidence in the record regarding the economic benefit
calonlation with regard to the faihure to nse an appmpm:te scresq. Therefore, the record does not
sagport a finding of an econemic benefit for fhese violations,

The gmonnt of the cml penalties for the wolatlons iy caleutated as follows:
BP+[(0.1 xB}?)x(P +H+O+M+ C}])x 5
(§1,500+ (0L x $1,500) % (0 1040+ DD x5
(31,500 + [$150% 2]} % 5
($1;soc5 +$300)x 3
$1,800 x 5= $7,500

The appropriats civil penaities for five wolattons of ORS 468B. 025(’*} for faulmg to pass,
wastewater through 2 40 mesh sereen, is $7 SDO as calculated above,

I the Matier afamdonpac.-w,m OAH Cese No, 1001050 ' e F 000087
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Total Civil Penalties

For the reasons set fotth above, Bandon Pacific is subject 0 a oivil penalty of $174,766
for failing to monitor wastewater discharies in violation of ORS 468B. 025(2), $18,000 for
discharging wasts into the waters of the stite withowt a pemmit in viclaton of ORS
468B.050(1)(a), and §7,500 for failing to pass wastewater discharges throtigh a 40 roesh screen
in violaion of ORS 468B.025(2). The total amount of civil penalties is $200,266,

ORDER
1 propose the DEQ issue the following order:

Bandon Pacific, Inc. is drdered to. pay oivil penaliies of $200, 266 for the viclations
proven hcram.

-w;:mm.*‘

w&m e :
. Johh Mann »
Sehior Adnnmstratve Léw Judgs
Office of Administrative Hearings

APPEAL RIGHTS

¥ yoit are ot satisfied with this decision, you have the right to have the décisioh reviewsd
by the Oregon Environmental Quality Conmalssion (Commissior). To have thé décision reviewsd,
you muist file a "Pétition for Review" within 30 days of the date this ordsr is served cnyoun. .
Service, as defthed in Oregon Administrative Rule (OAR) 340-011-0525, mesans the date that the
demsmn is maaled 1o you, and not the dats that you reeive i

Tha Petiticn for Review must comiply with QAR 340-011- 0575-end st be yeceived by :
the Commyission within 30 days of the date the Proposed and Final Order was maﬂed to C you.
Yon shonld mail your Petition for Review to:

Environmental Quality Commzssion -
c/v Dick Pedersen, Director, DEQ

gl1 SW Sixth Avenus

Portland, OR 97204,

Youmay also f2x your Petition for Raview to (503) 229—6762 (th’e Dirsctor’s Office).

Within 30 days of filing the Petition for Review, you must a]so file excepticns and-a briefas
provided in OAR 340-011-0575. The exceptions and brief must be received by the Commission
within 30 days ﬁom the date the Commission recsived your Petition for Review. Ifyoufilea

Petition but tot 2 brisf with eaceptlons, the Enmnmen’fal Quality Commlssmn may d:mmss your
Petition for Revisw, ’ .

" In the Mafter gf Bandon Pacific, Inc., OAH CaseND 1001930 . o " !’tem E 000088
Page 32 of 24 ‘ . . .
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[fhe Petiticn, exceptions and brief are filed in a timely manner, the Commission will set
the matter for oral ergument and niotify you of the time and place of the Corumission’s meeting.
The requitements for filinga p etition, gxccpﬁons end briefs are set out in OAR 340-011-0575.

 Unless yon timély file a Petition for Review as set forth gbove, this Proposed Order L ,
becomes the Final Order of the Commission 3C days from the date this Proposed Order is mafled "
to you. If you wish fo appeal the Final Crder, you have 60 days from the date the Proposed
Order becomes the Final Order to fle a petition for review with the Oregon Court of Appeals.’
See ORS 183.480 et seq. : N :

T the Matier of Bandon Pecific, Tnc., OAT Case No. 1001950

Page 23 of 24 ltem F DO0Q9Y - ..

' ltem Q 000137
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MILLER NASH LLP
IN THE COURT OF APPEALS OF THE STATE OF OREGON

BANDON PACIFIC, INC,, Agency No. 1001950
Petitioner,
Appellate Court No. A150445
v. |
ENVIRONMENTAL QUALITY AMENDED CORRECTED RECORD
COMMISSION, AND ORDER ON MOTION TO
CORRECT THE RECORD
Respondent.

This case comes to the court on judiéial review of an c'.)rder“of the
Env_ironmental Quality Commission. Petitioner filed with the Commission a
motion to correct the record on review by adding a document, “Exhibit A,” which
had been omitted. The Commission has granted petitioner’s motion. Pu\rsuant to
ORAP 4.22(3),a copylof the Commission’s order granting the motion, together
with previously omitted document, is attached.

The Commission previously filed in this court a corrected record and order,
but neglected to include the omitted document. The Commission is filing this
amended cdrrected record to correct that error.

Respectfully submitted,

JOHN R. KROGER #077207
Attorney General

ANNA JOYC)J;*’, #013112
%CI’EOI‘ General / Ji /1

< / Al I
0SS AT
o ’// —"’.).L'/??I.-‘:"/\"X'./// ‘ :f ( _...<-4-4—A._.4v-—““"“'

;Deputy Solicitor General
michael.casper(@doi.state.or.us
Afttorney for Respondent

Page 1 - AMENDED CORRECTED RECORD AND ORDER ON MOTION TO

CORRECT THE RECORD
MC2:gik\3328518

Department of Justice ltem Q 000138
1162 Court Street NE

Salem,.OR..97301-40%6

(503) 3784402
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ife On Department of Environmental Quality
. Headguarters
John A. Kitzhaber, MD, Governor ’ 811 SW Sixth Avenue

Portland, OR 97204-1390
_ (503) 229-5696
FAX (503) 229-6124

TTY: 711

ORDER GRANTING MOTION TO CORRECT THE RECORD
Bandon Pacific, Inc. v. Environmental Quality Commission (A15 0445)

On March 13, 2012, Petitioner filed a motion with the Environmental
Quality Commission to Correct/Amend the Record. Petitioner moved the
Commission to correct the hearing record by including a document referred
to as “Exhibit A” that was submitted to the Commission during October 20,
2011 oral argument in this case. Exhibit A was properly submitted to the
Commission, and as a demonstrative exhibit containing only evidence
previously adrmtted to the record, the Commission grants Petitioner’s
motion.

ORDER
The Motion to Correct/ Amend is granted. -

Dated at Portland, Oregon this2¢ © day of March 2012.

\fﬂé}g&( Pedersen, Director

Department of Envu'onmental Quality

Item Q 000139
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CLASS I/CLASS I MONITORING VIOLATIONS CALCULATION

Based on November 30, 2009, Notice of Civil Penalty and Assessment
- and September 21, 2010, DEQ Letter to Suzanne Lacampagne

1. - The years for which moniioring penzlties were assessed are 2004 through 2008. (See
Attachment E, pages 614-618.)

2. Monitoring violations occurring between 2004 and 2005 were Class II violations.
Monitoring violations occwiting between 5006 and 2008 are Class I violations. (See Attachment
E, page 617.)

3. Only Class I monitoring violations were assessed penalties, i.e., violations occurring
vetween 2006 and 2008. (See Attachment E, page 620.)

4, DEQ assessed penalties for 46 monitoring violations, arriving at the 46 violations "by
assessing one penalty per monitoring requirement per year." (See Attachment E, page 621;
Attachment E, page 681.) The 46 penalties, then, can be graphically displayed as follows:

| Year Penalties (One per permit parameter) - ClassIor Total Penalties
Class I

2004 Total suspended solids Class IT 8
Biochemical oxygen demand
Oil & grease

pH

Flow

Raw product processed
Waste solids generated
Waste solids disposed :
2005 Total suspended solids Class 11 8
Biochemical oxygen demand '
Oil & grease

pH

Flow ‘

Raw product processed
Waste solids generated
Waste solids disposed

2006 E. coli Class I 10
Fecal coliform

Total suspended solids
Biochemical oxygen demand
01l & grease

pH 1 _ |

1
Item Q 000140
PDXDOCS:1946380.1
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Fiow

Raw product processed
Waste solids generated
Waste solids disposed

2007

E. coli

Fecal coliform

Total suspended solids
Biochemical oxygen demand
Oil & grease

pH

Flow

Raw product processed
Waste solids generated
Waste solids disposed

Class I

10

2008

E. coli

Fecal coliform

Total suspended solids
Biochemical oxygen demand
Oil & grease

pH

Flow

Raw product processed
‘Waste solids gencrated
Waste solids disposed

Class I

10

Total Penalties

46

As shown on the table, 16 Class II violations Wére included in the penalty, when DE(}'s

own documents state that they should not have been. Reducing the 46 Class [ and Class II
violations to oniy 30 Class I violations reduces the penalty by $£57,600.

JItem Q 000141

. PEXDOCS: 1946380,1
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NOTICE OF FILING AND PROOF OF SERVICE

I certify that I difected the original Amended Corrected Record and Order
on Motion té Cotrect the Record to be filed with the State Court Admini stratof,
Records Section, at 1163 State Street, Salem, Oregon 97301-2563, on April 9,
2012. |

I further certify that I directed the Amended C(;n-ected Record and Order
on Motion to Correct the Record to be served upon Kelly S. Hosséini, attorney
for petitioner, on April 9, 2012, by maﬁling a copy, with postage prepaid, in an
envelope addressed to:
Kelly S. Hossaini #010598
Miller Nash LL.P
111 SW Fifth Avenue, Suite 3400
Portland, Oregon 97201

/.

Telephone: (503) 205-2332
Emait: kelly.hossaini@millernash.com ﬂ / A

AN N

7

-

// 9, ///7 ///w__,/ i/, e

MICHAEL A, CASPER #062000
Deputy Solicitor General
michael.casperindo].state.or.us
Attorney for Respondent

A
1

Page 1 - NOTICE OF FILING AND PROOF OF SERVICE
MC2:gik\3328518

Department of Justice ’ Iltem Q 00014
1162 Court Strest NE 0142

e SElem, OR O TB01 000 e

(503) 378-4402
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BEFORE THE ENVIRONMENTAL QUALITY COMMISSION

1
2 OF THE STATE OF OREGON
3| INTHEMATTEROF: ) NOTICE OF CIVIL PENALTY
BANDON PACIFIC, INC,, ) ASSESSMENT AND ORDER
4! an Oregon corporation, : ) '
, : ). NO. WQ/I-WR-09-092
5 Respondent. )
6 .
7 | I AUTHORITY
g T]:us Notice of Civil Penalty Assessment and Order is issned pursuant to Oregon Revised
9| Statutes (ORS) 468 100 and 468.126 through 468 140, ORS Chap;cer 183 and Oregon
10| Administrative Rules (OAR) Chapter 340, Divisions 011,012, and 045,
11 IL FIND]NGS OF FACT
12 1. Fromor about January 1, 2004, through January 3 1, 2009, Respondent operated &
131 seafoori processing and retail sales facility at 250 SW First Streetin Bandon, Oregor (Bandon
14 Afaoﬂity).‘ ‘ - 4 i o
15 2. OnAugust3, '1999 the Department of Environmental Quality (the Department) :
16| assigned Rospondent 8 corporate predecessar, Bandon Bay Fisherles, National Pollutant |
17| Discharge Ehmnatron Systero Permit General Permt 500-J. The permiit authorized Respondent '
181 to drscharve wastewater to waters of the state only in oonformance wrﬂr the reqmrements
19 vljnmatrons and condl’tlons set forth in the permit. The permit eXpued on May 31, 2004, but Was
20 admlmstratlvely extended as Respondent filed a timely renewal apphea’oon : '
3. On September 5, 2006 the Department renewed Re8pondent’s assigninent under
221 the 900-T permit. : R - ~
23 4. Respondent’s $00-J permit was in effect at all material times.
24 5. On the dates set forth in the following table, Respondent processed seafood at its
23§ Bandon feoiliry. ’
26| M
oA B
NOTICE OF CIVIL PENALTY ASSESSMENT AND ORDER. | | CASENO. WQ/I-WR-05-092
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2004 2005 2006 2007 12008

January 1,2,4,7,8, 47,1114, |6,9,12,13, 12,3,5, 8,10, |4,9,10,11,
12,15,16,19, | 18,22,25,26, | 15,17,18,19, | 16,17, 19,22, | 15,16, 17,
22,23,25,26, | 28, and 31 20,25,26,27, 24,28 and 29 | 19,21, 24,
27,29, and 30 and 30 ‘ | 25,29 and 30

| February 3,4,6,7,12, 11.2,4,6,8, 12,3,4,7,10, [2,9,13,15, | 1,5,6,8, 13,
13,15,16,17, |12, 14,15, 18, | 12,13, 17,19, | 16,19,20,23, | 15, 16, 17,
18,20, 22,24, | 20,21, 22, 20,23,24,26 |and 26 19,20, 22,
and 27 and 25. and 27 25,26, 27,

| 28 and 2% -

March 11,2,5,6,9, 1,4,6,7, 8, 3,6,9,10,14, | 1,2,3,5,8,9, 12,5,6,7,10,
110,12,16,19, | 11,12, 13,15, | 15, 16,717, 22, | 12,13, 14, 16, |14, 18, 20,
21,23,25,26, [ 16,18,19,21, | 23, 24, 30, 18,19,20,21, | 21,22, 24,
27, and 30 22,23,24,25, | and 31 122,23,27,28, .25, and 28

27, and 29 Hand30 '

April 1,2,4,56,7 [ 1,2,58.9, 12,3,67,13, {1,2,4611, [2,3,4,7.8,

- 8,9,12, 14, 12,15,17, 18, | 14,20,21,24, | 13,16, 17,18, | 11, 15, 16,
16,20, 22,23, 119,21,22,25, 1 25,26,27,28 | 19,20, 22,23, | 18, 22, 25,
24,26,27,29, 126,28 and 29 | and 29 24,25,26,27, | 28 and 29
and 30 and 30

May 11,4,6,7,10, 12,3,4,6,7,9,|2,5,9,10,12, | 1,3,4, 8,9, 12,5,9, 13,
11,18, 14,17, | 10,13,15, 16, | 15,15, 18,19, | 11,15, 17,18, | 16, 18, 20,
18,15,20,21, |17,20,23, 24, | 22,23,26,30, | 19,20, 21,22, 21,22, 23,
22,24,25,27, |26,27and 30 | and 31 25and29 - | 27,29 and 30
28,29, and 31 :

June 1,2,3,4,7,8 11,3,5,7,8, (1,26,79, |1,45678, 1,3 5.6, 10,
11,12,15,18, 1 10,12,13,14, | 12,13, 14,15, | 11,12,13, 14, | 12, 13, 14,
21,22,23,24, 116,17,19,21, | 16,19,20,21, | 15,16,17,19, | 17, 15, 20,
25 and 29 22,23,24,26, | 23,27,29 and | 21,22,23,26, | 22,24, 25,

28; 29, and 30 | 30 127,28 and 29 | 26,27, and

July 2,369, 11,3578, 1,2,3.4,5,7,12,3,610,11, | 1,3,4,7, 8,
11,12,13,15, | 11,12,13,14, [ 8,10,11, 12, |12,13,14,17, | 10, 11, 15,
116,18,20,22, 1 15,16,18, 19, | 13,14, 15,16, | 18, 19,20,72, | 16,17, 18,
| 23,27,29,and | 21,22,23,25, | 17,18, 19,20, | 24,25,27,28, | 19,21, 22,
30 26,27,28and | 21,22,24,25, | 29,30, and 31 | 24,25, 20

29 26,27, 28,29, | and 31
and 31

NOTICE OF CIVIL: PENALTY ASSESSMENT AND ORDER

CASENO. WQ/-WR-08-092
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2004 2005 2006 2007 2008
August 2,3,4,5.6,7, 11.2,3,5,9, 11,2,3,4,7.8, [ 1,3,6,7,89, | 1,5,8,11, -
- 10,11,12, 13, | 11,12,13,16, | 9,11,12,15, |10,12,13,15, | 12, 14,15,
14,15,17, 18, | 18,19,24,26, | 18,20,21,22, | 16,17,1%,20, | 18, 19,22,
20,21,24,27, |29 and 30 23,26,29,30 |21,23,24,27, | 26,27 end 29
3¢ and 31 and 31 28, 29,30 and o
: 31
September 1,2.3,8,9, 2,3,5,6,7,9, 11,568 11, 14,57,13,14, | 2,3,5,6, 8,
10,12, 13,14, | 13,14,16,19, | 12,15,17,18, | 17,18,20,25, | 9,11, 12, 15,
15,17, 18,20, |20,23;,24,28; | 19,20,21,22, | 27 and 28 16,19, 23,
21,23,24, and | and 30 26, 29, and 30 : 26 and 30
28 :
October 1,2,4,5,6,8, |3,4,6,7,11, |3.5689 | 1,2,4,589, 1,273,913,
- 11,12,15,17, | 13,18,20,21, {10,13,16,17, | 12,15,16,17, | 15,17, 20,
19,22, 26, and | 22,24, 25,28, | 15,20,24, 25, | 19,23,26,27, 1 21,22, 23,
29 "~ | 30,and31 |27 and31 26 and31 | 24,27,28,
: - 30 and 31
November {2,5,7,9,10, |7,8,19,22, [1,3,56,7, -4,589,14, 45671l
11,12,16,17, 125, . 10, 14, 17,20, | 15,16,23,26, | 14,17, 18,
19,21, 23,24, | 21,28, and 30 | 27, 28, and 30 | 19, 21, 25,
26, 2nd 30 and 26
December | 2,3,9,10,14, 1 2,7,9,16,26, 17,8, 11,12, {1,2,6,7,10, | 1,2,5,7,8,
' 15,17,21,22, |23,27,28, 15, 18,21,22, | 12, 14,19, 21, | 9, 10, 12, 13,
24,28, and 31 | and 30 24.27,28,26, 1 23,24,27,28, | 17,18, 19,
and 30 126, and 30 22,23,26,
‘ - | 27,and 30
C ‘6. On the dates set forth in Paragraph 5, Respondent disposed of its wastewater from

seafood proces.s.n:ncr operations in the Coqmlle River Wl‘rhout first passmg the Wastewater through

a 40 mesh screen or uquwalent contrel mechamsm

7.

On the dates set forth in Paragraph 5, Respondent chsposed of carcasses from_

seafood processing by dumping them in the Coquille River.

g.

On the dates set forth in Paragraph 5, Respondent did not monitor its wastewater

for effluent flow.

ER-32
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8. During the months set forth in Paragraph 5, Respondent did not sample and
enalyze its wastewater for total s.uspended solids, bip'chemical axygen demand, oil and grease, or
oI, | | ‘

10. Ot each end every month from September 2006 thfough December 2008,
Reépondent did not sample and analyze its wastewater for e. ooli and fecal caliform bacteria,

il Fbr the months set forth in Paragraph 5, Respondent did not réport the amount of

raw product processed daﬂy or the ambunt of waste solids generated on its Discharge Monitoring

Reports. _
12, For the dates Héted in Paragraph 5 above, Respondeﬁt did nbt report the amount,
location and date of deposition of waste soh‘lc—is’ disposed on its Discharge Monitoring‘REp'orts.
| . CONCLUSIONS, -

L. 'Respondent has violated ORS 4688.025(2) by violating conditions of ifs

wastewater dis_cha::cge permit. Specificaily, Respondent has violated Schedule B, C}oﬁdition i{ay |

of its 900-J pem:.it- by ,faﬂiﬁg to, monitor its wastewater and report the resu_l'ts of its,mbnitoﬂng as
. - N T Lo oy : - .
described n Section I, Paragraphs 6 through 12. All violations occurring on or after March 3'1,

2006, are Class I vidlations pursuant o OAR 340@1‘2—0055 (1)(0) Violations churrin'g prior to

March 31 2006 are Class 1 Vlola‘aons pursuant ‘tC) OAR 340-012-0055 (2)(f) DEQ hereby

&ssesses a $174 766 civil penalty for ﬂ:LCSu Vloiatlons

2. | Respondent has violated ORS 468B 050(1)(a) by disoharg,mg wastes to waters of
the state without a permr[ authorizing such djscharge Specifically, Respondent placed sezfood
carcasses m the Coqu;lle Kiver on or.a‘pout_ﬂzc dates set for I Paragraph 5, above. I'hES'e are Class

T violations pursuant to OAR 340-012-0055(1)(c). DEQ hereby assesses an $18,000 civi] penalty

_for these violations.

3. Respondent has violated ORS 468B.025(2) by viclating a condition of ifs
wastewater discharge permit. Specifically, on the dates set forth in Settion. I, Paragraph 5 of this -
Notice, Respondent violated Schedule A, Condition 1 of its 9007 permit by failing pass its’

wastewater through a 40 mesh screeri or equivalent control device prior to discharge to the Coguille

NOTICE OF CIVIL PENALTY ASSESSMENT AND ORDER e - CASEND, WQA-WR-(5-092
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River. All yiolaﬁéns' bccum'ng on or after March 31, 2006 are Class I violztions pursuant to OAR

| 340-012-0053(2)(2). All violations occurring prior to March 31, 2006, are Class II viclations

pursuznt to OAR 340-012-0055(2)f). DEQ Lereby assesses a civil penzlty of $15,788 for these
Violaﬁons. | - . | . |
IV. ORDER TO PAY CIVIL PENALTY |

Based upén the foregoing FINDINGS OF FACTS AND CONCLUSIONS, ‘Responden{is'
hershy ORDERED TO: |

Pay atotal civil penalty of §208,554. The detemmahous of the civil penalnes are attached
as Fxhibits 1, 2 end 3 and are mcomorated as part of this Notice. '

Ifyou do mot filea request for hearing as set forth in Section V below your check or money-

order must be mads payable o "State Treasurer, State of Oregon” and sent to the DEQ,

' ‘Business Ofﬂce, 811 S.W. Sixth Avenue, Portland, 0reg0n497204. Once you pay the penalty, '

the Findings of Fact, Conclusions and Order become ﬁnal

V. NOTICE OF RIGHT TO REQUEST A CONTESTED CASE HEARIN G

You have azight to a contested case hearmg on this Notice, if yourequest one in writing.
DEQ must receive the request for hé’aﬁug within 20 calendar days from the date vou recéive
this Notice. T.he request should include any affirmative defenses and either admit or deny each -
allegation of Fact J'n this Notice. (See - OAR. 340{01 1-0530.) You must mail the reque_st for .
hearing to:- ]jEQ, Office of Compliance and Enforcement ~.Appealé, S11SW Siﬁh Avenue,
Portland, Oregon 97204, or fax to (503) .229'510b‘ An administrative law judge employed by
the Office of Administrative Hearings will conduct lthe hearing, according 1o ORS Chapter 183,
OAR Chapter 340, Division 011 znd OAR 137-003-0501 to 0700. You have a rightto be

- represented by an attofnéy at the hearing, or jrou may'represeﬁt yourself unless ybu are a

corporetion, agency or association.
Tf you fail o file a request for hearing in writing mthm 20 calender days of Iecelpt of the
Notice, the Notice will become a nnal order by default mﬂmq‘[ further action. by DEQ), as per

271 QAR340-011-0535(5)— Hyewdorequestahiearing bt laer withdiaw your request, fail to atfend

NOTICE OF CIVIL PENALTY ASSESSMENT AND ORDER ‘ ’ CASENO, WQA-WR-0S-052
. . PageS _ ltem Q 000147
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the hearing, or noﬁ‘fy DEQ that you will not be attending the hearing, DEQ will issue a final

- order by default pursuant to QAR 137-003-0670. DEQ designates the relevant portions of its

files, including information submitted by you,.as the record for purpeses of proving a prima facie

case.
%0 [2o0a ol e A
. Date  TemE Koss, Interim Manager
Office of Comphance and Enforcement
NOTICE OF CIVIL PENALTY ASSESSMENT AND ORDER ‘ : CASENO, WQ/l- WE-09-092

ER-35

|
|

Page6- ftem Q 000148 l




Attachment C

. Jan. 17-19, 2017, EQC meeting

Page 77 of 142

PXEIRIT 1

FINDINGS AND DETERMINATION OF RESPONDENT'S CIVIL PENALTY
PURSUANT TO OREGON ADIV[[NISTRATIVE RULE (OAR) 340-012-0045

VIOLATION I:

CLASSIFICATION: -

| MAGNITUDE:

CIVIL PENALTY FORMULA: . The formula for detenmmng the amount of penzlty of cach . |

.. Viclatinga oondmon ofa wastewater discharge pemt in VlO].EitLOIl

of ORS 468B. 025(2)

The occurrences of this viclation occurring after March 31, 2006, are
Class I violations pursnant to OAR 340-012-0055(1)(0). Those
violations oceurring prior to March 31, 2007, are Class 1T violations

 pursuant to OAR 340-012-0055(2)(E).

The magmtude of the violation is moderate pursuant to QAR 340--
012-0130(1), as there is no selected magnitude specified in QAR
340-012-0135 for this viclation, and the information reascnably
available to the Department does not indicate a minor or major
magnitude. '

violatior: is: )
BP+[(leBP)x(P+H-rO+M—rC)] EB

"BP" is the base penalty The Department is not assessing a penalty for any of the Class il
violations. The penalty for & Class I, moderate magriitude violation is $3,000 in the matrix
listed in QAR 340-012-0140 B)Cb)(A)(n) and apphcable pursuant to QAR 340-012-

01 40(;)(&)@3)@1)

"P' .is Whether Respendent has any prior significant actions, as defined in QAR 340-012-
003 0(17), in the same media as the violaticn at issue that ocourred at a facility owned or
operated by the same Respondent, and receives 2 value of 0 according to OAR 340-012-
0145(2)(ayA), because Respondent has no prior significant actions,

"' . is Respondent’s kistory of coneotmcr prior s1gmﬁcant action(s) and receives a value of 0
according to OAR 340-012-0145(3){a)(C), because Respondent has no prier slgmﬁcant

actions.

"O" " is whether the viclation was repeated or opgoing and receives a value of 0 according to
QAR 340-012-0145(4)(b), because the Depariment 18 assessmg separate penalties for
mulﬁple occurrences of the violation.

"M"  is the mental state of the Respondent and receives a value of 2 according to OAR 340-012-
0145(5)&)(B), because Respondent’s conduct was negligent or Respondert reasonably
shonid have known that the conduct would be a violation. The monitoring requirements are
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express in Respondent’s permit. Respondant failed to exercise reasonable care to avoid the
foreseeable risk of committing the violation when it feiled to familiarze itself with the
requirernents of its permit and conform it§ conduct to those quu:r:ements

is Respondent‘s efforts to correct the violation and receives 2 value of 0 according to OAR
340-012-0145(6){a)(D), because the vlola‘uon or the effects of the violation could not be
Cofrectecl or minimized. ‘

is the approximate economic. benefit that an entity gained by not cornplying with the law. It
is designed to “level the playing field” by takifig away.any ecohomiic advantage the entity
pained-and to deter potential violators from deciding it is cheaper to violate and pay the
penalty than to pay the costs of compliance. In this case, “EB™ receives a value of $9,166.
This is the amount Respondent gained by avoiding monthly moxitoring costs of 8185 per

mionth for the period begitring in Jardary 2004 thouDh Aupist 2006 znd costs of §285 per

monith fot the period beginiing i Septernber 2 2 006 Through January 2009, This “EB” was
calculated pursuant to QAR 340:012-0 15 O(l) using the U.S. Envuonmental Protection
Agency’s BEN computer model.

PENALTY ¥ ORMULA'

Grawfy Based Penalty x Number of Vlolatlons Penahzed + Ecoriomic Beneﬁt = Total Penalty

GRAVITY BASED PENALTY CALCULA’HON

Penalty,: BP + [(0.1 x BP)x (P + H +O+ M+ )]

= $3,000 + [{0.1 x'$3,000) x (04 0+ 0+ 2+ 0)]
=$3,000 + [($300x 2)]

=$3,000 + $600 + $0

=$3,600 '

Of the 2,248 occurrences of the violation, the Department elects to assess separate p’enalﬁes‘for 46
Class I occurrences of the violation. The Departinent amived at 46 wolaﬁons by assessmg one
penalty per monitoring reqiirerment Vlolated per year,

TOTAL PENALTY CALCULATION

$3,600 x 46 + 9,166 = $174,766

|

Case No. WQ/LWR-09-092

" Exhibit 1 ' . 7 Page2- . . lterr’Q 000150

ER-37




Attachnﬁent C
Jan. 17-19, 2017, EQC meeting
Page 79 of 142

EXHIBIT 2

FINDINGS AND DETERlvﬂI\IATiON OF RESPONDENT'S CIVIL PENALTYA
PURSUANT TO OREGON ADW\JISTRATIV"E RULE (OAR) 340-0 12 0045

VIOLATION 2: Discharging wastes to waters of the state without 2 permit
anthorizing such discharge in violation of ORS 468B.050(1)().

CLASSIFICATION: . This is 2 Class I violation pursuant to OAR 340-012-0055(1)(c).

MAGNITUDE: | ~ The magnitude of the violation is moderate prrsuant to OAR 340-.

012-0130(1), as there is no-selected magnitude specified in OAR
340-012-0135 for this violation; and the information reasonably
available to the Department does not indicate 2 miner or major .
magnitude. o ‘

CIVIL PENALTY FORMULA © The formula for detemmnmg the amount of penalty of each

HBP!I

“HPH

IIHII

. violation is:
BP+[(OIXBP)X(P+H*O+M+C)]+EB

is the base penalty, whlch is $3 000 for a Class L moderate magnitude violationin the

matrix listed in OAR 340-012- 0140(3)(b)(A)(11) and appheable pursuant 1o OAR 340 019- _
__ 014003)(=)(E)(it). ‘ .

is whether Respondent has any priow‘ signjﬂeant actions; as defined in OAR 340-012-
0030(17}, in the same media as the violation at issue that occurred at.a facility owned or
operated by the same Respondent, and receives a value of 0 according to OAR 340-012-

- 01452)(=xA), because Respondent has no prior mgmﬁcant actions.

18- Re5ponc1ent’s hlstory of correcting prior 51g:mﬁcant acﬁon(s) and receives a value of 0
according to OAR 340- 012-0145(3)(2)(C), because Respondent has prior szgm_ﬁeant

* . actiops.

HOH

IIMI'I

_ is whether the violation was repeated or ongoing and receives & valne of 0 according to

OAR 340-012-0145(4)(b), because the Department i assessmg separate penaltles for

- multiple occurrences of the violation.

is the mentzl state of tbe Respondent and receives a value of 2 according to OAR 340-012-

© 0145(5)(&)(B), because Respendent’s conduct was negligent or Respondent reasonably

should have known that the coriduct would be a violation. Respondent’s permit does not
authorize the disposal of fish carcasses into waters of the state. By filing to ascertain and -
comply with the legal requirements for fish carcass disposal, Respondent faJled to exercise
reasonable care to avoid the foreseeable risk of committing the violation.

ER-38
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"C"  is Respondent's efforts to correct the violation and receives a value of 0 according to CAR
340-012-0145(6)(a)(D), because The violation or the effects of the violation could not be
corrected or mininized.

"EB" i3 the approximate economic benefit that an entity gained by not .cbmplyiﬂg with the law, It -

1s designed fo “level the playing field” by taking away any economic advantage the entity
gained and to deter potential violators from deciding it is cheaper to viclate and pay the

penalty than to pay the costs of compliance. In this case, “EB” receives a value of §0 as the

Department does not have sufficient information to amive at  reasonable estimate of what
disposal costs Respondent aveided.

PENALTY FORMULA: |

ey

- Gravity Based Penalty x Number of Violatioﬁs Pénalized -+ E'conqr_piq B_cgeﬁt = Total Penalty

. GRAVITY BASED PENALTY CALCULATION

 Penalty=BP +[(0.1xBP)x P+H+0+M+ Q)]

= $3,000 + [{0.1 x $3,000} % (0 + 0+ 0+ 2+ 0)]
= $3,000 + [($300x 2)] - '
= $3,000+ $600 + $0

= $3,600 -

Of the 915 occurrénces of the viclation, the Department elects to assess separate penalties for five
occurrences of the violation., Thie Department arrived at fye violations by dssessing one penalty per
year i which Respondent ﬂlega]ly dlsposed of fish carcagses by dumping them inthe Coquﬂle
River.

TOTAL PENALTY CALCULATION

$3,600 x 5 + 0= 818,000

Case No. WQ/I-WR-09-052 ,
Exhibitz Page? -
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© EXHIBIT3

FINDINGS AND DETERMINATION OF RESPONDENT'S CIVIL PENALTY
. PURSUANT TO OREGON ADI\/H_NISTRATIVE RULE (OAR) 340-012-0045

VIOLATION 3: Violating a condmon of 2 wastewater dlschazge permit in violation
- of ORS 468B.025(2). '
CLASSIFICATION: - These are Class II violations pursuant to OAR 340-012-0033(2)(a)

and OAR 340-012-0055(2)(5).

‘ MAGNITUDE: - The magnituds of the violation is moderate pursuant to OAR 340-

012-0130(1), as there is no selected magnitude specified in OAR
340-012-0135 for this violation, and the information reasonably
available to the Department does not mdlcate & minaT of major
magnitude. :

I?BPH

'ﬂ‘Pn'

'll:E[H )

!!OH

HMN

CIVIL PENALTY FORMTLA: The formula for determmmg the amount of penalty of each

v101at10n13
+ [(C. 1xBP)x(P+H+ O+M—rC)] +EB

isthe base penalty, Whlch is§1,500 fora Class II, moderate magnitude violation i in the
matrix listed in OAR 340-012- 0140(3)(b)(B)(11) and apphcable pursuant to QAR 340-012-

01403 a)E)(iD).

is whether Respondent has any plior significant actions, as defined in OAR 340-012-
0030(17), in the same media as the viclation at issue that occurred at & facility owned or

_operated by the same Respondent, and receives a value of 0 according to OAR 340 012-

0145(2)(2)(&), because Respondent has no pnor significant actions.

18 Respondent s hlstory of correcting prior 51gmﬁcan1: action(s) and receives a valne of 0
according to OAR 340-012-0145(3)(2)(C), becatse Respondent hasno pnor significant -
actions.

is'whether the violation was repeated or ongoing and receives a value of 0 according to-
QAR 340-0 12-0145 (4)(b), because the Department is assessing separate pepalties for
multiple occurrences of the violation: '

is the mental state of ‘r_he ResPOILdent and receives 2 value of 2 according to OAR 340- 012-
0145(5)(=)(B), because Respondent’s conduct was negligent or Respondent reasonably
should have known that the conduct would be a viclation. The requirement to pass all fish
processing wastewater through a screen prior to discharge 1s express in Respondent’s
permit. Respondent failed to exercise reasonable care to avcnd the foreseeable, risk of -
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committing the violation when it failed to familiarize itself with the requirements of its
permit and conform its conduct to those reguirements.

I OLE T Réspondent‘s effol'ts_to correct‘the violation and receives a valae of ¢ according to OAR
340-012-0145(6)(&)(D), because the violation or the effects of the violation cowld not be
corrected or minimized.

"EB"  is the approximate economic benefit that an entity gained by not complying with the law. It
is designed to.“level the playing field” by taking away any cconotiic advantage the entity
gained and 1o deter potential violators from desiding it is cheaper to viclate and pay the
penalty than to pay the costs of compliance. In this case, “ER” receives a value of $6,788.
This is the amount Respendent gained by avoidihg the $6,420 cost to purchase a
hydrosieve. This “ER” was calculated pursuantto QAR 340-012-0150(1) using the U.S,
Environmental Protection Agency’s BEN computer model.

PENALTY EORMULA:

Graviﬁf Based Penalty x Number of Viclations Penalized + Econdmic Benefit = Total Penalty

GRAVITY BASED PENALTY CALCULATION

Penalty=BP+ [(0.1xBP) x P+ H+ O+ M+ C)]
=$1,500 [(0.1 x $1,500) (0404 0+2+ 0)]
=$1,500 + [($150 x 2)]
=$1,500 + $300
=$1,300 .

Of the 915 ocenrrences of the violation, the Department elects to assess separdte penalties for five

of the violations. The Department amrived at five by assessiag one penalty per yéar in which
Respondent discharged wastewater without first passmg 1‘t Throubh & SCreen.

TOTAL PENALTY CALCULATION

$1,8_OO x5+ $6,788 =315,788

Case No. WQ/LWR—-OQ 092
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III. DEQ Improperly Penalized Bandon for Violations Qccurring Before
November 30, 2004

: The statute of limitations for penalty actions under the Clean Water Act is
five years. Sierra Club v. Chevron U.S.A.. Inc., 834 Fad 1517, 1520-22 (9th Cir 1987);
United States v. Telluride Company, 146 F3d 1241 (10t Cir 1998) ("The parties do not
dispute 28 U.S.C. § 2462 is the applicable federal statute of limitations to the
‘Government's actions for civil penalties under the [Clean Water] Act.”). The five-year
statute of limitations period begins on the date of the alleged violation. Federal Eleclion
Commission v, Williams, 104 F3d 237, 240 (9t Cir 1996) (rejecting apphcatlon of the
discovery rule to the running of limitations perlods under § 2462).

DEQ issued the Notice of Civil Penalty on November 30, 2009. That
notice and the attached exhibits indicate that DEQ penalized Bandon Pacific for alleged
violations occurring before November 30, 2004, i.e., J anuary through October 2004.
Because of the five-year statute of limitations, it may not issue penalties for alleged
violations occurring before that date and the penalty should be remanded for
adjustment. See ORS 183.482(8)(b)(3).

DEQ may attempt to evade the five-year statute of hmltatlons by arguing
_that it issued penalties on an annual basis; and because Bandon Pacific violated its
permit for one month in 2004, i.e., December, it is appropriate for it to issue penaltles
for 2004. We disagree with this assessment because, again, the statute of 11m1tat10ns is
_.abright line before whlch DEQ cannot assess any penalties.- Further, to issue'a
' one-month penalty for the same amount as a subsequent full vear penalty would be
arbitrary and capricious, fundamentally inconsistent with DEQ s policy of ensuring "an
appropriate and consistent statewide enforcement program,” and would not be
supported by a preponderance of evidence, as required by OAR 340-012-0026(1)(d).

" IV. DEQ Was Impronerlv Motivated bv Irrelevant Factors in Imposing the
Excessive Penalty Against BP1 :

When calculating the civil penalty for all three alleged violations using the
formula required by OAR Chapter 340, Division 12, DEQ implicitly acknowledged in two
ways that Bandon Pacific is an independent corporation, sepdrate from Pacific Seafood
Group: First, DEQ accurately determined "no prior significant actions" (the "P" value)
for Bandon Pacific in the same media as the violations at issue and occurring at a facility
owned or operated by Bandon Pacific. (See Exhibit R27.) Second, and consistent with
DEQ's treatment of the "P" value, DEQ accurately calculated no history of correcting
prior significant actions (the "H" value) for Bandon Pacific in any of the three alleged
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violations, because DEQ determined that Bandon Pacific had no prior significant
actions. (Id.) Even so, as set forth below, the evidence in the record demonstrates that
DEQ staff apparently did not want to be constrained by Bandon Pacific's lack of previous
violations in assessing the cutrent penalty, and that the fact that Bandon Pacific was
somehow connected to Pacific Seafood Group warranted an increased penalty that staff
rightly understood could not be directly assessed through the civil penalty formula.

Bandon Pacific is a subsidiary of Pacific Seafood Group, but it is a separate
legal entity and is independently controlled and operated. (See Exhibit R41.) Under
Oregon law, corporate form is not disregarded "unless exceptional circumstances exist.”
City of Salem v. H.S.B., 302 Or 648, 655, 733 P2d 890 (1987). Such exceptional
circumstances include fraud, inadequate capitalization, and debt evasion. There s no
allegation from DEQ that any such circumstances exist here. Even so, from information
in the record it is clear that DEQ's real intent in assessing the disproportionately large
penalty against Bandon Pacific is to punish Pacific Seafood Group. It is also clear from
the record that DEQ staff was improperly influenced and motivated by information they
had with respect to Pacific Seafood Group and other Pacific Seafood Group subsidiaries
to inflate the civil penalty ultimately imposed on Bandon Pacific, and that DEQ staff
then relied on this same information to publicly justify the penalty amount.

On November 30, 2009, DEQ issued to Bandon Pacific the Notice of Civil

- Penalty in the amount of $208,554 for violations of its wastewater permit. The
particular wastewater permit in question is assigned specifically to Bandon Pacific, Inc.
As noted above, in the civil penalty formula calculation for this permit, DEQ did not
assign any prior violations to Bandon Pacific, because Bandon Pacific had none. It is
clear, however, that DE(Q) staff considered the penalty levied against Bandon Pacific to
be at least partially directed at Pacific Seafood Group and its other subsidiaries. In
particular, on November 12, 2009, Jeff Bachman e-mailed the draft enforcement
documents for the civil penalty to others at DEQ describing those documents as
pertaining to Bandon Pacific, Inc., "which is a part of the Pacific Seafood Group of
companies." (See Exhibit R26.) This reference to Pacific Seafood Group is not just an
afterthought, but an important driver throughout the penalty process. For example, in-

~ anticipation of DEQ's December 9, 2009, news release, on December 3, 2009, Leah
Koss e-mailed Mr. Bachman and other staff persons asking for summaries on each of
three DEQ enforcement actions that Ms. Koss apparently believed to be related to the
RBandon Pacific enforcement action. (See Exhibit R28.) In that e-mail, Ms. Koss asks for
case summaries for Pacific Surimi Co., Pacific Shrimp Co., and Pacific Coast Seafoods
Co., in order to use that information as part of "a robust news release that includes some
history with 'Pac Seafoods' as well as talking points for what will likely be a number of .
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calls from reporters and legislators when the press release goes out." Mr. Bachman and
Jenny Root responded with the requested information. (See Exhibit R28.)

 “From this e-mail string it is evident that DEQ staff felt insecure about the
large penalty they had decided to assess against a small seafood processor.® Staff clearly
believed they needed additional information to bolster the credibility of that penalty
both in the press release itself, and as a defense against questions by the press and
legislators. Indeed, in its December 9, 2009, news release, DEQ first set forth the
penalties it had assessed to Bandon Pacific, but then quickly followed up with a catalog
of the legally irrelevant penalties that DEQ had issued against "Pacific Coast Seafoods”
and its subsidiaries in the past.’® (See Exhibit R47.) Further,ina December 9, 20009,
e-mail to DEQ staff, Mr. Bachman related how he had answered newspaper reporters’
questions about the nature of Bandon Pacific. (See Exhibit R29.) Specifically, he stated,
"T also spoke about the fact that Bandon Pacific is not just a mom and pop operation
operating out a store front but one piece of a large, integrated group of companies with-
considerable resources and a history of noncompliance.”

_ DEQ's reliance on Bandon Pacific's relationship to Pacific Seafood Group
to justify the size of the civil penalty can also be seen in the internal media relations
document that DEQ staff used to respond to news reporter questions after the
December 9, 2000, press release. (See Exhibit R30.)

In his September 21, 2010, letter to Suzanne Lacampagne, Mr. Bachman
. Tesponds to an earlier request from Ms. Lacampagne asking for clatification as to why
~ DEQ decided to assess multiple penalties against Bandon Pacific, which, in large part,

9 For example, on Augnst 24, 2010, DEQ igsued a news release announcing a $24,092 penalty against
Clausen Oysters, a coastal seafood processor that operated for five years without a wastewater permit.
Even after obtaining a wastewater permit it failed to monitor according to the requirements of that permit
for the first five months. Clausen Oysters also failed to pass its wastewater through a mesh screen. (See
Fxhibit Rg7.) Whereas Bandon Pacific was penalized $174,766 alone for failure to monitor wastewater -
and report its momitoring results for a period of five years, Clausen Oysters received a penalty of only
$21,992 for both failing to have a wastewater permit for a pericd of five years, and for failing to monitor
and report even after it obtained its permit. We also note that DEQ found that Clausen Oysters’ failure to
have a wastewater permit for the five-year period was "reckless." Even so, Clausen Oysters only received a
penalty of $16,349 for that violation. As noted earlier, it appears that Bandon Pacific would have been
better off if it had "recklessly” failed to have a wastewater permit.

10 In the press release, as well as in some of its internal communications, DEQ incorrectly identified the
parent company of Bandon Pacific and other subsidiaries as Pacific Coast Seafoods Company, Inc., when
1t is actually Pacific Seafood Group. :

poxpiten Q1806197
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had the effect of making the civil penalty unusually large.* Mr. Bachman explained that
DEQ has discretion in deciding whether to assess multiple penalties, and, in this case,
the decision to assess such penalties was motivated, in part, "because Bandon is a wholly
owned subsidiary of Dulcich, Inc., a large parent corporation with other subsidiaries
that have a history of noncompliance with the 900-J permit and Oregon water quality
law." (See Fxhibit R39.) In other words, DEQ’s intent in issuing the disproportionate
penalty against Bandon Pacific was at least partially intended to punish Frank Dulcich
and Pacific Seafood Group for other alleged violations that were in no way related to the
alleged violations of Bandon Pacific, a separate corporation. This motivation may also
explain why DEQ has been so resistant to decreasing the penalty at all.

In issuing civil penalties DEQ is constrained by the civil penalty formula,
as set forth by OAR 340, Division 12. When that penalty formula is used, it corresponds
to a particular respondent, in this case Bandon Pacific, and to a particular assigned
permit. DEQ staff understood those constraints when they attached a "zero” value to
both the "P" and "H" values in the Bandon Pacific civil penalty formula. Even so, the
record makes it clear that DEQ staff was at least in part improperly motivated by alleged
violations connected to Pacific Seafood Group and its other subsidiaries in deciding to
assess multiple penalties against Bandon Pacific, thereby abusing its discretion and
improperly inflating the civil penalty. ' |

Conclusion

Based on the evidence and testimony in the record, and as contained in
this memorandum, we respectfully request that you reduce the penalty to Bandon
Pacific for the enumerated violations to $21,204.

Very truly yours,
<
& » ,-'?\(-('/EN_,——

uzanne C. Lacampagne

11 The other factor that contributed to the outsized penalty was the classification of the monitoring failure .
as "moderate,” instead of minor, which is the classification that should have been applied.
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Because the penalty in question is not mcons:tstent W1th prior agency practlee it cannot be
an abuse of discretion. Even if the penalty is con51dered to be i mconststent with pnor agency
practice, in that it is larger than some but not all other penalties issued by DEQ, that purported '
mconmstency is explained by the unique facts surrounding the Bandon Pacific violations. In either
event, the penalty amount is not an abuse of dlscretlon._

DEQ’s Consideration of the Factual Context of the Violation is not an Abuse of Discretion.,

Bandon Pacific also claims that DEQ improperly considered the fact that Bandon Pacific is

‘a sub51d1ary of Pac:lﬁc Seafood Group in exercising its discretion relating fo the imposition of

penalies. It is not improper for DEQ to consider the fact that Bandon Pacific is owned by Pacl_ﬁo
Sea.food Group. - .

DEQ does not dispute that Bandon Pacific and Pacific Seafood Group are separate legal
entities. DEQ did not as Bandon Pacific Bppears to contend attempt to hold Pacific Seafood

Uroup liable in any way Tor Bandon Pacific’s aenons DEQ neither atternpted to * ‘pierce the

_corporate veil” by bringing an enforcement action against Pacific Seafood Group, nor did DEQ

apply Pacific Seafood Group’s past wolatlons In determining the penalty amount for Bandon
Pacific. The theory of “plercing the corporate veil” applies when the separate legal existence of a

corporation is disregarded and the owners of the corporation are held liahle for the actions of the

: corpo::ation; ‘See'_Stare exrel, Neidz'g'ﬁ. Nat. Ins. Co., 343 Or 434, 453-454 (2007). Becanse the

separate legal existence of Bandon Pacific was not disregarded and DEQ is attemptmg to hold only
Bandon Pacific Hable i in this enforcement action, Bandon Pacific’s arguments and case law relatmg
to piercing the corporate veil are not app].tcable to this situation.

However, the fact that Bandon Pacific i owned by Pacific Seafood group is nonetheless 7
relevant to the nature of Bandon Pacific’s violations, and DEQ did appropnately consider that fact
in exercising 1ts discretion as to how io assess penalties for the over 4,000 possible separate

violations committed by Bandon Pacific. Bandon Pacific’s status ag a-subsidiary of Pacific Seafood

.« Group shows that Bandon Pacific is not a small fimeé, mom-and-pop type operation that violated

environmental laws because it did not know ary better, Bandon Pacific’s apparent ¢iaims to the
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contrary in its brief notmthstandmg Bandon Pacific 1s part ofa sophlsttcated operat.ton that i Is one

of the largest of its type in the United States Further Pacific Seafood Group has a long ]:nstory of

environmental violations of the type alleged in thls action. Atthe 1east Bandon Pacific should

have been aware of its environmenta] responsibilities based on the fact that it ts owned by a large
seafeod processing conglemer’ate that has a significant eﬁizironmental norn compliance history,
When sophisticeted commercial operations that should know better blatantly.iguqre their
environmental responsibilities it has the potential to cause great harm to the eﬁvironmedt and to
significantly undermine the regulatory system. Oregon’s regulatory system relies on'seif
monitoring and self reporting to a g;feat degree. Here Bandon Pacific blatantly ignored those -
abligations. The fact that it is a subsidiary of a large national seafood processing conglornerete
makes that fact especially damagmg to the system. If DEQ were to ignore those factors DEQ
would be ignoring the realtty of t.hese violations. .

It was not mapproprlate for DEQ to con51der the fu]l factual eontext for the wolatlon in
determining the number of violations to assess. Therefore DEQ did not abuse 1ts d.tscretlon by |
taking into account the ownershlp of Bandon Pacific and how that ownersbip reflects on the
violations at issue.

DEO Penalues are Intended to Create General as We]l as. St)ec1ﬁe Deterrence

to encourape the company to comply with the regulations, That isa debatable poir_1t given the
history of noncompliance by Bandon Pacific’s sister companies in the Pacific Seafood Group. The
specific deterrence of a particular respohdent 1s not, however, DEQ’s only deterrence consideration

when deciding how to exercise its enforcement diseretion. DEQ also seeks to promote general

- deterrence by assessing penalties that will put other members of the regulated community on notice

that violations will be fae subject of enforcement. This policy is codified in OAR. 340-012-
0026(1)(c) which states that the goals of enforcement Include deterrence of “furture violators and
violations.” The pm_ncuple of general deterrence 15 also mcluded in the Department’s Multiple

Penalty IMD, which states that one of the ObJECtIVGS of enforeementls “To create “general”

_ CASENO. WQAWR09092 = ..
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. These circumstances militate toward a finding of minor magnitude, especially
with other facts relevant to potential threat of harm that DEQ does not dispute.
the fact that, based on evidence from Bandon Pacific's expert witness, the
nment has substantlal tidal exchanges, currents, and depth such that it was
erSing the small amount of fish waste discharge quickly (see Transcript,

and the fact that the nature of the discharges, i.e., fish waste, is nontoxic (see
ges 73474).

: E_Bandon Pacific believes that the preponderance of evidence in the record meets its
1o prové that the-minor magmitude applies and that the minor magnitude is more probable
_than e nibdera‘te magmtude pursuant to OAR 340-012-0130(2). Based on all of the evidence
- inthe record; DEQ 's-position to the contrary is an abuse of discretion, and the amount of the
" penalty should be reduced accordingly by an additional $64,800, as set forth in the Appropriate
Penalty Calculatlon section below.

IV. DEQ Impermlsmbly Disregarded Corporate Form When it Used Bandon Pacific's
B Relatlonshlp with Pacific Seafood Group as a Factor in Computing Bandon Pacific's
Penalty

In its closing argument, DEQ admits that it "consider[ed] the fact that Bandon

Pacific is owned by Pacific Seafood Group" as a factor in its decision-making as to the penalty
for Bandon Pacific. (DEQ Closing Argument, page 7.) DEQ's defense is that it was both
appropriate and proper for it to do so. DEQ also argues that it did not "pierce the corporate veil,"

i ’ because it did not bring this enforcement action against Pacific Seafood Group, and because it
did not apply Pacific Seafood Group's "past violations" in determining the penalty amount for
Bandon Pacific. (Id.) Bandon Pacific agrees that this action was not formally brought against
Pacific Seafood Group, but disagrees that the law requires DEQ to take that step before it can be
found to have improperly disregarded corporate form. Bandon Pacific also disagrees that DEQ
did not include consideration of Pacific Seafood Group's alleged past actions in the Bandon
Pacific penalty calculus. In fact, the statement that it did not do so is at odds with other
statements in that same section of DEQ's closing argument, as explamed below. Further, through
evidence and testimony in ‘the record that came directly from DEQ, it is clear that DEQ did, in
fact, rely heavily on Pacific Seafood Group's alleged past actions when determining Bandon
Pacific's penalty.

As set forth in Bandon Pacific's February 22, 2011, hearing memorandum, DEQ's
-use of Bandon Pacific's ownership by Pacific Seafood Group in the penalty calculus was
improper under state law, because by doing so DEQ disregarded the fact that Bandon Pacific is a
separate, independent company and is not responsible for the actions of its parent company or
other subsidiaries owned by its parent company. City of Salem v.-H.S.B., 302 Or 648, 733 P24
890 (1987). DEQ's defense appears to be that as long as it did not formally name Pacific
Seafood Group or any of its other subsidiaries as part of this enforcement action, DEQ has not
disregarded corporate form. DEQ provided no legal support for this position and Bandon Pacific
has found none. Indeed, if corporate form could be so easily and legally disregarded in this
backdoor way, it would provide a very large loophole in the law. Through the record in this
case, DEQ has made it clear that the large penalty it imposed on Bandon Pacific is DEQ's way of

, punishing Pacific Seafood Group through its subsidiary, Bandon Pacific.
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In the DEQ Closing Argument, DEQ takes the position that it was not improper of
it to consider Pacific Seafood Group's ownership of Bandon Pacific in the penalty calculus.
(DEQ Closing Argument, page 7.) DEQ further states that Pacific Seafood Group's ownership 1s
"relevant to the nature of Bandon Pacific's violations,” and that "DEQ did appropriately consider
that fact in exercising its discretion" in assessing penalties against Bandon Pacific. (1d.) But
these statements are at odds with its protestation in that same closing argument section where
DEQ claims that it did not "apply Pacific Seafood Group's past violations in determining the
penalty amount for Bandon Pacific." (Id.) DEQ's protestation is also at odds with other DEQ
evidence and testimony in the record that clearly demonstrates that DEQ's beliefs about and
biases against Pacific Seafood Group and its other subsidiaries weighed heavily in determining
the Bandon Pacific penalty. This is evidenced by all of the internal staff e-mails, work products,
and press release cited in Bandon Pacific's February 22, 2011, hearing memorandum, pages 17
through 20, and staff's consistent focus on Pacific Seafood Group and its subsidiaries at the
February 23, 2011, contested case hearing, as noted in Bandon Pacific's March 16, 2011, closing
argument, page 5. '

: The strength of DEQ's focus on Pacific Seafood Group in the Bandon Pacific
penalty calculation is again evident in the DEQ Closing Argument. Specifically, DEQ states:

"Bandon Pacific is part of a sophisticated operation that is one of
the largest of its type in the United States. Further, Pacific Seafood
Group has a long history of environmental violations of the type
alleged in this action. At the least, Bandon Pacific should have
been aware of its environmental responsibilities based on the fact
that it is owned by a large seafood processing conglomerate that
has a significant environmentel non compliance history. When
sophisticated commercial operations that should know better
blatantly ignore their environmental responsibilities it has the
potential to cause great harm to the environment and to
significantly undermine the regulatory system. [* * *] The fact
that [Bandon Pacific] is a subsidiary of alarge national seafood
processing conglomerate makes that fact especially damaging to
the system." DEQ Closing Argument, page 8.

: DEQ's misplaced focus on and obvious animus against Pacific Seafood Group
helps to explain why Bandon Pacific's penalty was $208,554, while Clausen Oysters' penalty for
arguably more egregious violations was $24,992. The biggest difference in how DEQ handled
the Clausen Oysters penalty compared to how it bandled Bandon Pacific's was that in the Bandon
Pacific penaity DEQ used its discretion to assess multiple penalties against Bandon Pacific,

while Clausen Oysters received no multiple penalties. Instead of receiving multiple penalties,
Clausen Qysters received a much more modest "O" factor of "4."

DEQ's disregard of the corporate form also violates Bandon Pacific's due process
rights. Bandon Pacific's substantive due process rights have been violated, because DEQ has
exercised its power to enforce its rules against Bandon Pacific in an arbitrary way. Lumbreras v.
Roberts, 319 F Supp 2d 1191, affd 156 Fed Appx 952 (2004). In particular, DEQ inflated
Bandon Pacific’s penalty on the basis of alleged actions of non-parties without any legally
sufficient showing as to why Bandon Pacific can legally be held responsible for those outside
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actions. Further, by penalizing Bandon Pacific for the actions of non-parties, Bandon Pacific had
no opportumty to defend itself against those charges or to seek contribution from those
non-parties in v1olat10n of its procedural due process rights. Holman v. City of Warren,

242 F Supp 2d 791 (2002) (setting forth the requirements of procedural due process); Philip
Morris USA v. Williams, 127 S Ct 1057, 166 L Ed 2d 940 (2007) (finding that financially
penalizing a defendant company to punish it for alleged harm to non-parties is a taking of
property from the defendant without due process).

“Because the force behind DEQ's use of multiple penalties against Bandon Pacific
was its desire to punish Pacific Seafood Group, and because this action violates state and federal
law, DEQ abused its discretion in applying those penalties. Assuming the overall penalty is
reduced by amounts consistent with no Class II violations, the five-year Clean Water Act statute
of limitations, and a minor magnitude, as discussed above, the Bandon Pacific penalty should be
further reduced to eliminate the multiple penalties, and instead reflect an "0" factor of "4," as was
used in the Clausen Oysters enforcement action. This will reduce the penalty by an additional
$58,800, as set forth in the Appropriate Penalty Calculation section below.

APPROPRIATE PENALTY CALCULATION

Based on the foregoing information, the ALJ should reduce Bandon Pacific's
penalty to $12,950, for the following reasons:

I. DEQ erroneously assessed Bandon Pacific for Class II violations, when it
stated it was not doing so. Effect: Decrease of $57,600 to $156,954. ($208,554 - §57,600 =
$150,954).

2. DEQ violated the five-year statute of limitations under the Clean Water
Act for the violations. Effect: Decrease of $6,997 to $143,957. ($150,954 6,997 = §143,957).

3. DEQ erroneously applied the moderate magnitude to the violations, when
the approprlate magmtude is minor. Effect: Decrease of $64,800 to $79,157. .($143,957 -
$64,800 = $79.157)."

4. DEQ illegally assessed multiple penalties against-Bandon Pacific in an
effort to punish a non-party, Pacific Seafood Group, for that non-party's alleged past actions and
those of its other subsidiaries. Effect: Decrease of $58,800 to $20,357. ($79,157 - $58,800 =
$20,357).

5. DEQ incorreétly calculated the economic benefit for Violation 3 and used
the incorrect value for the "C" civil penalty factor. (See Bandon Pacific's Final Argument and
Hearing Memorandum.) Effect: Decrease of $7,407 to $12,950. ($20.357 - §7,407 = $12,950).
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CERTIFICATE OF SERVICE

I certify that on July 24, 2012, I served two true copies of this
petitioner's opening brief on:

- Denise G. Fjordbeck, OSB No. 822578 Attorney General of the State of Oregon
E-mail: denise.fjordbeck(@doj.state.or.us  Office of the Solicitor General
Department of Justice Appellate Division 400 Justice Building
1162 Court Street N.E. 1162 Court Strect N.E.

Salem, Oregon 97301 ‘ Salem, Oregon 97301-4096
Telephone: (503) 378-4402
Facsimile: (503) 378-6306

Gary L. Vrooman, OSB No. 075832 Jeff Bachman, OSB No. 952055
E-mail: gary.l.vrooman@doj.state.or.us  E-mail: bachman.jeff@deq.state.or.us
Assistant Attorney General Department of Environmental Quality
State of Oregon Justice Department 811 S.W. Sixth Avenue

1515 S.W. Fifth Avenue, Suite 410 Portland, Oregon 97201-1390
Portland, Oregon 97201 Telephone: (503) 229-5950
Telephone: (971) 673-1880 Facsimile: (503) 229-6762

Facsimile: (971) 673-1884
by: United States Postal Service, ordinary first-class mail

X United States Postal Service, certified or registered mail,
return receipt requested

hand delivery

other (specify)

Keuy@%ami, OSB No. 010598
Attorneys for Petitioner

BANDON PACIFIC, INC..
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CERTIFICATE OF FILING

I certify that on July 24, 2012, I filed the original and thirteen copies
of this petitioner's opening brief with the Appellate Court Administrator at this
address:

Appellate Court Administrator

Appellate Court Records Section

1163 State Street

Salem, Oregon 97301-2563

United States Postal Service, ordinary first-class mail

X United States Postal Service, certified or registered mail,
return receipt requested

hand delivery

other (specify)
Kelly % saini, OSB No. 010598
Attorneystor Petitioner

BANDON PACIFIC, INC.
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IN THE COURT OF APPEALS OF THE STATE OF OREGON

BANDON PACIFIC, INC.,
Petitioner,
V.

ENVIRONMENTAL QUALITY
COMMISSION,

Respondent.

Office of Administrative Hearings
No. 1001950

CA A150445

RESPONDENT’'S ANSWERING BRIEF

Petition for Judicia Review of the Final Order of the
Environmental Quality Commission

KELLY S. HOSSAINI #010598
Miller Nash LLP
111 SW Fifth Avenue, Suite 3400
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Telephone: (503) 205-2332
Email:
kelly.hossaini @millernash.com

Attorney for Petitioner

ELLEN F. ROSENBLUM #753239
Attorney General
ANNA M. JOYCE #013112
Solicitor Genera
STEPHANIE L. STRIFFLER
#3824053
Senior Assistant Attorney General
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RESPONDENT’S ANSWERING BRIEF

STATEMENT OF THE CASE

The Environmental Quality Commission (“EQC” or “the Commission”)
accepts petitioner’s (or “Bandon Pacific’'s’) statement of the case as adequate
for review, except as supplemented in the argument.

Questions Presented on Judicial Review

1. Thenotice of civil penalty provided that the Department of
Environmental Quality (“DEQ” or “the Department”) was assessing 46 Class |
penalties for monitoring violations, out of over 2000 total possible such
penalties for afive year period. Inresponseto petitioner’ sinquiry, DEQ
explained that the total number of penalties was arrived at based on the kinds of
violation and the number of years of violations. Did substantial evidence
support the EQC’ s determination that DEQ did not intend to assess any Class |
penalties?

2. Did the EQC correctly determine that the two year statute of
limitations for “actions upon a penalty” in ORS 12.110(2) did not apply to bar
DEQ’s administrative penalties?

3. DEQ determined that for purposes of calculating its penalties, the
magnitude of the violations was “moderate.” Did substantial evidence support
the conclusion that petitioner failed to meet its burden of proving that another

magnitude should apply?
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2
4. Did the Commission abuse its discretion in calculating the penalty, in
particular by taking into account that petitioner was owned by alarge seafood
processing company?

Summary of Argument

Petitioner does not contest the EQC’ s finding that it unlawfully
discharged waste and failure to monitor its discharges, violating multiple DEQ
discharge and monitoring requirements for a period of five years. Rather,
petitioner incorrectly contends that the penalties assessed were required to be
smaller.

1. The EQC’sconclusion that DEQ intended to assess 46 Class |
violations rather than a combination of Class| and Class || violationsis
supported by substantial evidence. Contrary to petitioner’ s assertion, the
Department did not make a mathematical error in choosing to assess 46 Class |
penalties. While the Department cal culated the total number of violationsit
chose to assess based on the total number of yearsin which petitioner violated
its permit and monitoring requirements, the 46 violations for which penalties
were actually assessed were Class | violations. Nor were the Department’s
penalties inconsistent with the notice of penalty, which clearly stated that the
violations were Class | violations.

2. Thetwo year statute of limitationsin ORS 12.110(2) did not bar any

of the penalties, because that statute of limitations does not apply to
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3
administrative proceedings. The text and context of the statute demonstrate that
the limitation is intended to apply to “actions,” which — unlike the present
administrative proceedings — occur in court. This court has so interpreted the
term “action” with respect to arelated statute of limitations, Reynolds Metals v.
Rogers, 157 Or App 147,151, 967 P2d 1251 (1998).

3. Substantia evidence in the record supported the conclusion that
petitioner failed to overcome the presumption that the violations were
“moderate” in magnitude; in particular, petitioner failed to show that a“minor”
magnitude was more probable. Under applicable rules, to make a finding of
“minor,” the agency would have to find that the violation had “no more than a
de minimus adverse impact on human health or the environment,” and posed
“no more than a de minimus threat to human health or other environmental
receptors.” Petitioner’s evidence of current lack of harm to the environment did
not demonstrate a lack of harm in prior years when petitioner unlawfully failed
to monitor discharges. In addition, other factors beyond actual harm determine
the magnitude. In this case, petitioner’s absolute failure to comply with
monitoring requirements for five years constituted substantial evidence of more
than ade minimus threat of harm to the environment, especially given the threat
such conduct poses to the integrity of the permit system.

4. The Commission did not improperly “pierce the corporate veil” by

taking into account petitioner’ s status as awholly owned subsidiary of alarge
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4
seafood processing company. The Commission did not charge petitioner’s
owner with any violations, and did not abuse its discretion in determining the
amount of penalties.

Background regarding penalty calculations.

Because this case involves the assessment of penalties, the Commission
provides a brief summary of DEQ’s penalty authority. The Department is
authorized to issue a penalty of up to $10,000 per day of violation of Oregon’s
statutes or rules protecting water quality. ORS 468.130(1). Each day a
violation occurs constitutes a separate offense. ORS 468.140(2); see also
OAR 340-011-0540 (“[e]ach and every violation is a separate and distinct
violation, and in cases of continuing violations, each day’s continuance is a
separate and distinct violation”). With exceptions that do not apply to this case,
“the department may assess a civil penalty for any violation.”* OAR 340-012-
0045. Inthiscase, DEQ assessed Bandon Pacific for only 56 of the 4,078
violations that occurred over afive-year period.

The exact amount of each penalty for each violation that DEQ may assess
In agiven situation is determined by a formula provided for by administrative

rule, OAR 340-012-0140. The procedure for calculating DEQ civil pendtiesis

! A “violation” isdefined as “atransgression of any statute, rule,

order, license, permit, or any part thereof and includes both acts and
omissions.” OAR 340-012-0030(12).
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set forth in OAR 340-012-0045. Thefirst step in calculating a penalty isto
determine the “base penalty” by assigning the appropriate classification and
magnitude to the violation. Once the base penalty is determined, various
mitigating and aggravating factors are considered and applied to the base
penalty to arrive at the “gravity-based” portion of the penalty. OAR 340-012-
0045. The gravity-based portion of the penalty isthen added to any economic
benefit gained through committing the violation.

After applying the regulatory formulato the 56 violations DEQ assessed,
DEQ ultimately determined that the total penalty for those 56 violations was
$200,266.> The Department’s findings, determinations and civil penaty
calculations are set forth in Exhibits 1, 2 and 3 of the Notice. ER 36-41. That
total falls well below the maximum possible penalty authorized by the
applicable statutes and rule for 56 violations occurring over afive year period.

ANSWER TO FIRST ASSIGNMENT OF ERROR

The EQC did not err in imposing all penaltiesfor Class | violations.

Preservation of Error

The EQC agrees that this claim of error is preserved.

2 That penalty amount of $208,554 in the notice was changed to

$200,266 based on a change in the economic benefit calculation. .
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Standard of Review

The court reviews to determine whether substantial evidence in the
record supports the EQC’ s finding that DEQ intended to impose all Class |
violations. ORS 183.482(8)(c).

ARGUMENT

Petitioner takes issue with the penalties assessed for wastewater
discharge monitoring violations, contending that some of the monitoring
violations should have been treated as “Class |1” violations rather than “Class
[.” Theterms“Class|” and “Class I1” relate to the timing of violations: Class ||
violations would be violations under the rules in effect before March 31, 2006.
After that date, the classification for these violations was increased to Class |,
which carries a potentially higher base penalty. Petitioner contends that the
order is not consistent with the notice of civil penalty and that the EQC violated

ORS 468.130(2) ® and unspecified administrative rules. (App Br. 19).

3 ORS 468.130(2) provides:

(2) Inimposing a penalty pursuant to the schedule or
schedul es authorized by this section, the commission and regional
air quality control authorities shall consider the following factors:

(@) The past history of the person incurring a penalty in
taking all feasible steps or procedures necessary or appropriate to
correct any violation.

Footnote continued...
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.
Petitioner contends that the EQC order, which assesses all of the violations as
Class | violations, is based on an arithmetical error and is not supported by
substantial evidence. But as described below, petitioner misstates DEQ’ s basis
for determining the number of penalties assessed. DEQ intended to impose
penalties solely for the post-March 2006 violations.

Petitioner’ s theory isthat some of the violations occurred prior to
March 31, 2006, when the violation classification changed from Class 11 to
Class |, and that therefore the Department was required to cal cul ate some of the

penalties as Class |1 violations. Petitioner apparently bases that claim on

(...continued)
(b) Any prior violations of statutes, rules, orders and permits
enforceable by the commission or by regional air quality control
authorities.

(c) The economic and financia conditions of the person
incurring a penalty.

(d) The gravity and magnitude of the violation.
(e) Whether the violation was repeated or continuous.

(f) Whether the cause of the violation was an unavoidable
accident, negligence or an intentional act.

(g) Theviolator's cooperativeness and efforts to correct the
violation.

(h) Whether the violator gained an economic benefit as a
result of the violation.

(i) Any relevant rule of the commission.
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language from the Notice' s Exhibit 1, which states: “Of the 2,248 occurrences
of the violation, the Department elects to assess separate penalties for 46 Class |
occurrences of the violation. The Department arrived at 46 violations by
assessing one penalty per monitoring requirement violated per year.” The
penalties assessed are consi stent with that notice.

Asthe order concluded:

Construing the Notice as awhole, the evidence established that

DEQ intended to impose penalties solely for the 46 post-March 31,

2006 violations. The Notice explicitly acknowledged that the

earlier violations were Class I1. The Notice also explicitly asserts

that it isimposing penaltiesonly for Class| violations. This

necessarily implies that DEQ was not seeking to impose any

penalties for the earlier Class I violations.

ER 10.
Bandon Pacific thus confuses the time period of the violations for which a
penalty was assessed with the manner in which DEQ calculated the total
number of violations on which to base the penalty. Bandon Pacific failsto
show that the order isincorrect.

The Department could have assessed separate penalties for over 2,000

violations of the monitoring requirement. The Department understood that

among the 2,248 viol ations some were Class | and some were ClassI1.* The

4 The Notice states “ All violations occurring on or after March 31,

2006, are Class | violations pursuant to OAR 340-012-0055(1)(0). Violations
occurring prior to March 31, 2006, are Class I violations pursuant to OAR 340-
012-0055(2)(f).”
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Department was free to assess penalties for any and all of the 2,248 violations
of monitoring requirements. And the notice explicitly states that the
Department chose to assess penalties for 46 “Class | occurrences of the
violation.” The “per year” languageisincluded only to explain how the
Department arrived at the total number of violations for which to penalize. The
notice did not state that the Department was ng penalties for violations
that occurred in each year that Bandon Pacific committed violations.

Petitioner does not deny that there were 46 post-March 2006 violations.
Rather, Bandon Pacific relies on aletter from DEQ in which it explained how it
arrived at the 46 violations. App Br 14, R-40. But the letter is consistent with
the notice. In the letter, the Department explained that it reached the number 46
by multiplying the eight kinds of required monitoring by five years of violation,
and adding two other kinds of monitoring times three, the number of years
during which that kind of violation took place:

* * *DEQ arrived at 46 violations by assessing a penalty for

one violation per year for each of the permit’s monitoring and

reporting requirements violated by Bandon. DEQ assessed three

penalties each for failing to monitor for e.coli and fecal coliform

bacteria because these requirements were only in effect in 2006

through 2008. DEQ assessed five penalties each, 2004-2008, for

the following eight parameters: total suspended solids, biochemical

oxygen demand, oil & grease, pH, flow, raw product processed,
waste solids generated, and waste solids disposed.” Ex. R-40.
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Bandon Pacific refersto the letter as “ conclusive evidence’ that DEQ
made an arithmetical miscalculation and actually intended to impose
penalties for Class Il violations. (App Br. 14). But the letter used the
same language as the Notice, and — as in the notice — nowhere stated
that penalties were being assessed for violations occurring in each of the
five years of the violation period. Thus, petitioner attemptsto
manufacture an inconsistency where there is none.

In sum, the Department did not make a mathematical error in
choosing to assess 46 Class | penalties; nor were the Department’s
penalties inconsistent with the notice of penalty, which clearly stated that
theviolationswere Class | violations. The EQC order is supported by
substantial evidence and consistent with the notice of penalty.

ANSWER TO SECOND ASSIGNMENT OF ERROR
The EQC correctly determined that ORS 12.110(2) did not bar DEQ from

assessing penalties for violations occurring before December 2006.

Standard of Review

The court reviews the EQC’ s conclusion for errors of law.
ORS 183.417(8)(a).

Pr eservation

The EQC agrees that this claim of error was preserved.
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ARGUMENT

According to Bandon Pacific, the EQC was barred by the statute of
limitations in ORS 12.110(2) from imposing penalties for violations older than
two years. ORS 12.110(2) states: “An action upon a statute for a forfeiture or
penalty to the state or county shall be commenced within two years.” The EQC
correctly found that the statute does not apply to this administrative penalty
proceeding.

The text in context of ORS 12.110(2) demonstrate that it does not apply
to this administrative proceeding, because such proceedings are not “actions.”
Although the term “action” has different potential meanings, the first definition
is“alega proceeding by which one demands or enforces one’ sright in a court
of justice.” Webster’s Third New Int’| Dictionary. The context of this statute
makes clear that the legidature intended that an “action,” asthat termisused in
ORS 12.110(2), to be a proceeding brought in court, not an administrative
proceeding. Therelated statute, ORS 12.020, which describes when an action
under ORS chapter 12 is deemed to have begun, refers to proceedings in court,
providing:

(1) Except as provided in subsection (2) of this section, for

the purpose of determining whether an action has been commenced

within the time limited, an action shall be deemed commenced as

to each defendant, when the complaint isfiled, and the summons

served on the defendant, or on a codefendant who is ajoint
contractor, or otherwise united in interest with the defendant.
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(2) If thefirst publication of summons or other service of
summons in an action occurs before the expiration of 60 days after

the date on which the complaint in the action was filed, the action

againgt each person of whom the court by such service has

acquired jurisdiction shall be deemed to have been commenced

upon the date on which the complaint in the action was filed.

(emphasis added)

An*“action” isthus a proceeding that is commenced when a complaint isfiled
and asummons is served. “Complaints’ and “summons’ are procedures used to
begin court proceedings and do not occur in administrative proceedings like the
present proceeding. The statute also refersto “the court” gaining jurisdiction.
Further, ORS chapter 12 is part of a set of statutes that control proceduresin
civil court proceedings. The Oregon Rules of Civil Procedure state that for

civil proceedingsin Oregon courts, “[t]here shall be one form of action known
asacivil action.” ORCP 2. That context demonstrates that those are the type
of “actions’ contemplated by ORS 12.110(2) and they do not include
proceedings under the Administrative Procedures Act.

For analogous reasons, this court has held that the term “action” in a
related section in ORS Chapter 12 does not refer to administrative claim
proceedings (in the context of workers' compensation claims). Reynolds Metals
v. Rogers, 157 Or App 147,151, 967 P2d 1251 (1998). There, the Court of
Appeals held that ORS 12.140, providing alimitation for “an action for any

cause not otherwise provided for,” did not apply to workers compensation

clams;
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Insurers’ argument is further deflated by the fact that

ORS 12.140 does not apply to workers compensation claims.

Instead, the Workers' Compensation Act is the “complete

statement of the parties' rights and obligations, and they are sui

generis.” * * * ORS 12.140 states that an action must be

commenced within 10 years. ORS 12.020(1) providesthat an

action is commenced when a complaint is filed and summons

served on a defendant. See also ORCP 3 (action is commenced by

the filing of a complaint with the clerk of the court). In contrast, a

workers' compensation claim is not an action. No complaint is

ever filed with the clerk of the court when aworkers

compensation claim is made. Rather, anotice of aclam isfiled

with the employer. ORS 656.265(1). Thereisno service of a

summons on the “defendant” because there is no defendant in a

workers' compensation case. (citation omitted)

Similarly, in this APA proceeding, there is no summons and complaint.
The Oregon APA contains its own procedural requirements that are distinct
from those of the civil court system. Seee.g. ORS 183.415 (describing notice
requirements); ORS 183.425 (describing discovery requirements);
ORS 183.450 (describing evidentiary requirement). Because the APA does not
contain any general statutes of limitations and the state statutes that give rise to
this DEQ enforcement action aso contain no statute of limitations applicable to
this DEQ administrative penalty proceeding, there is no statute of limitations
applicableto this DEQ administrative penalty proceeding.

Petitioner’ s authorities are not to the contrary. First, petitioner cites a
Washington case, in which a statute with text ssimilar to ORS 12.110 was
applied to an adminigtrative proceeding, U.S. Oil & Refining Co. v. Sate Dept.

of Ecology, 96 Wash 2d 85, 633 P2d 1329 (1981). However, even if that
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decision constituted authority in Oregon, the Washington court was not directly
presented with the question presented here, as to whether the statute applied at
al to an administrative penalty. Rather, the Washington court determined that
the statute had not been impliedly repealed, and the court considered when the
“action” commenced for purposes of determining how it applied.

Second, petitioner also cites Oregon cases finding general similarities
between administrative and judicial proceedings. Those cases do not overcome
the specific text in context of the statute at issue here. In &. Paul Fire &
Marine Ins. Co., Inc. v. McCormick & Baxter Creosoting Co., 126 Or App 689,
701, 870 P2d 260 (1994), the court construed the word “suit” in an insurance
policy to include administrative action because it determined that that was the
intent of the parties under those circumstances. The word “suit” was not
defined in the policy and the court interpreted the policy to determine that the
term was broad enough to include a DEQ administrative cleanup action and that
the parties intended that it provide such coverage. Here, the terms of
ORS 12.110(2), read in context, apply to court proceedings, not administrative
proceedings under the APA.

In Donovan v. Barnes, 274 Or 701, 548 P2d 980 (1976), the court
determined that a claim for malicious prosecution could be brought on the basis
of university disciplinary proceedings. Malicious prosecution isacommon law

tort claim and the court recognized that there was no reason that it should not
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apply to a proceeding that was administrative, as opposed to judicia. Id. at
705. But the case did not interpret any statute, much less ORS 12.110(2).

Whileit is perhaps true that administrative proceedings are smilar in
some respects to judicia proceedings, they are not the same and the Oregon
legislature has provided the separate procedural requirements for each. The
general similarity of civil judicia proceedings to administrative proceedings
does not justify the application of judicial procedural requirementsto
administrative proceedings when the legisature has not done so.>

The Commission correctly determined that ORS 12.110(2) does not
apply to this proceeding. As shown above, the text and context of
ORS 12.110(2) demonstrate that it was intended to apply to judicia court
proceedings and not administrative proceedings.

ANSWER TO THIRD ASSIGNMENT OF ERROR
The EQC’ sfinding that the violations were “moderate” under OAR 340-

012-0130(1) is supported by substantia evidence.

> The Clean Water Act aso contains no requirement that a state

adopt a particular statute of limitations for federal approval of the delegated
program. See generally 40 CFR 123.27 (describing enforcement requirements
for adelegated state program under the Clean Water Act, with no mention of a
statute of limitations).
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Standard of Review

The court reviews to determine whether substantial evidence in the
record supports the EQC’ s finding that petitioner did not overcome the
presumption that the violations were “moderate.” ORS 183.482(8)(c).

Preservation of Error

The Commission agrees that these claims of error are preserved.

ARGUMENT

Petitioner challenges the determination of the magnitude of the violation
used to calculate the penalty. For purposes of calculating the amount of acivil
penalty, the applicable rule provides that the magnitude of aviolation is
“moderate” unless DEQ determines, “using information reasonably available to
it,” that the magnitude should instead be major or minor. OAR 340-012-

0130(1).° Once DEQ makes that determination, “the department’s

6 OAR 340-012-0130(4) provides:

The magnitude of the violation is minor if the department
finds that the violation had no more than ade minimis adverse
impact on human health or the environment, and posed no more
than a de minimis threat to human health or other environmental
receptors. In making this finding, the department will consider all
reasonably available information including, but not limited to: the
degree of deviation from applicable statutes or commission and
department rules, standards, permits or orders; the extent of actual
or threatened effects of the violation; the concentration, volume, or
toxicity of the materialsinvolved; and the duration of the violation.
In making this finding, the department may consider any single
factor to be conclusive.

Item Q 000186



Attachment C
Jan. 17-19, 2017, EQC meeting
Page 115 of 142

17
determination is the presumed magnitude of the violation, but the person
againgt whom the violation is alleged has the opportunity and the burden to
prove that another magnitude applies and is more probable than the presumed
magnitude.” OAR 340-012-0130(2). Thus, the rule provides for arebuttable
presumption. In thiscase, DEQ determined that the magnitude of each
violation was moderate, and the EQC agreed.

Bandon Pacific argues that the EQC incorrectly found that the magnitude
of the violation was moderate, because Bandon Pacific presented evidence that
the magnitude should have been minor. According to petitioner, the magnitude
should be minor, because petitioner introduced evidence that the violations
“only had de minimus impact on human health and/or the environment.” (App
Br 27). Petitioner isincorrect.

While petitioner did present evidence as to current lack of environmental
harm, substantial evidence nonethel ess supported the finding that the violations
were moderate. Firgt, as the order notes, Bandon Pacific' s evidence does not
demonstrate the environmental harm caused by the violations. That evidence
addresses only the current state of theriver, not any harm caused by the
violationsin the past. As DEQ found, because Bandon Pacific did not perform

the monitoring required by its permit there was no evidence of the harm caused
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by its earlier discharges.’

More importantly, additional factors are relevant to the magnitude
determination besides the actual environmental harm. To make a finding of
“minor,” the Department must find both: 1) that the violation had “no more than
a de minimus adverse impact on human health or the environment,” and 2) that
the violation posed “no more than a de minimus threat to human health or other
environmental receptors.” OAR 340-012-0130(4). In making that
determination:

“the department will consider all reasonably available information

including, but not limited to: the degree of deviation from

applicable statutes or commission and department rules, standards,

permits or orders; the extent of actual or threatened effects of the

violation; the concentration, volume, or toxicity of the materials
involved; and the duration of the violation. In making this finding,

the department may consider any single factor to be conclusive.”

OAR 340-012-0130(3).

Here, as explained below, substantial evidence supports the conclusion that

! If petitioner means to contend that it automatically overcame the
rebuttable presumption because it presented some evidence, that would be
wrong. Seegenerally Lawrence v. Clackamas County, 164 Or App 462, 466-
467, 992 P2d 933 (1991). In Lawrence, the court compared the “bursting bubble
theory” of rebuttable presumptions — by which a presumption can be rebutted
by the introduction of any evidence tending to show the presumed fact is not
true —to the view that a presumption must be overcome by a preponderance of
the evidence. The court stated that legislature refersto the latter view of
“rebuttable presumption” unlessit specifically states otherwise. Here, the rules
expressly require a showing that a different magnitude is “more probable’ than
not.
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Bandon Pacific’ s violations posed more than a de minimus threat of harm to the
environment.

As noted above, the rules establish several criteriafor determining
whether aviolation is of minor magnitude, and any single factor may be
conclusive. Inthiscase, DEQ found two factorsto be conclusivein
determining that Bandon Pacific’ s violations were not of minor magnitude: the
degree of deviation from permit requirements and the duration of the violations.
Substantial evidence supports that determination. It isundisputed that for a
period of five years, Bandon Pacific failed to comply with a single substantive
requirement of the permit.

Petitioner’ s violations threatened harm, in particular by threatening the
integrity of the permit system. The regulatory system that protects water
guality in Oregon iswholly dependent on complete and accurate reporting by
permittees. The Department and the public need the data not only to ensure that
sources of discharges are in compliance with their permits, but also to maintain
an accurate understanding of what pollutants are being discharged to Oregon
waters. Regulatory decisions that substantially impact the quality of Oregon’s
waters and members of the regulated community are based on those data, such
as the establishment of permit limits and total maximum daily loads. The
importance of the permit monitoring requirements is emphasi zed by the

certification statement a permittee is required to sign on each monitoring report,
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which states that the permittee is “aware that there are significant penalties for
submitting false information, including the possibility of fines and
imprisonment.” Bandon Pacific’ stotal disregard for its permit legal obligations
for five years significantly undermines the integrity of the system that protects
Oregon waters and constitutes a gross deviation from permit requirements that
presents a threat of more than de minimus harm to the environment. The same
istrue for itsfailure to pass its wastewater through 40 mesh screen prior to
discharge and its unpermitted disposal of fish carcasses into the Coquille River
over the same period.

Bandon Pacific makes two arguments as to why the order’ s emphasis on
thelack of datais misplaced. First, Bandon Pacific contends that the
Commission’s decision amountsto a*“per se” rule that a moderate finding
cannot be rebutted when the penalty is assessed for failure to monitor. But as
discussed above, violations based on failures to monitor present a particularly
troubling scenario. And the record supports the finding under the specific
circumstances presented here, when there was a total failure to monitor for such
an extended period of time.

Second, Bandon Pacific relies on the fact that it eventually submitted
corrected monitoring reports to identify the approximate amount of seafood
actually processed during the five years when it had submitted fal se reports.

While that attempt at correction may be laudable, it is not contemporaneous
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direct evidence. Further, reliance on that attempt does not take into account the
other factors considered in determining threat of harm.
In sum, substantia evidence supports the conclusion that Bandon Pacific
did not show that it was more probable than not that the violations were
“minor” instead of “moderate.”

ANSWER TO FOURTH ASSIGNMENT OF ERROR

The penalty fell within the range of discretion delegated to the agency
and did not improperly take into account the fact that Bandon Pecificisa
subsidiary of the Pacific Seafood Group.

Preservation of Error

The EQC agreesthat this claim of error is preserved.

Standard of Review

The court reviews to determine whether the EQC abused its discretion.
ORS 183.482(8)(b)(A).

ARGUMENT
Bandon Pacific challenges the penalty on the ground that DEQ

improperly took into account Bandon Pacific’s relationship with Pacific
Seafood Group in determining the penalty. (App Br 31). Bandon Pacificisa
wholly owned subsidiary of Pacific Seafood Group, one of the largest seafood
conglomerates on the west coast. Relying on City of Salemv. H.SB., 302 Or

648, 733 P2d 890 (1987), Bandon Pacific contends that the order improperly
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disregards corporate form.? The penalty fell well within the Commission’s
discretion.

First, the fact that Bandon Pacific is owned by alarge seafood processor
Isrelevant to considerations that DEQ regularly and appropriately looks at
when exercising its discretion to issue administrative penalties for violations of
environmental laws. Such considerations include whether the violator was or
should have been aware of its environmenta responsibilities, whether it had the
resources and expertise to comply with those responsibilities, whether its
violations were innocent mistakes, or the product of negligence or some level of
intention, and other similar considerations. Specifically, Bandon Pacific’s
ownership by Pacific Seafood group belies Bandon Pacific’s continued
contention that Bandon Pacific is asimple “mom and pop” type operation.

Second, the Commission did not in fact “pierce the corporate veil” and

hold Pacific Seafood Group accountable for the actions of Bandon Pacific. The

8 Petitioner says that “the impetus for DEQ imposing multiple

penalties against Bandon Pacific, which in turn inflated the total DEQ penalty
to exceptionally high level was DEQ’ s misplaced focus on Pacific Seafood
Group.” Petitioner claims that it demonstrated below that Pacific Seafood was
the “real target” (App Br 33) but does not detail how it did so. The court should
not be required to search the record to find such information. In any event, the
items cited in petitioner’ s brief include Bandon Pacific’ s briefing below, which
in turn simply cites a press release and emails and aletter from DEQ to Bandon
Pacific’s counsal (R-26, R28, R39). Nothing in those documents warrants a
conclusion contrary to the EQC’ s order.
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EQC did not calculate the penalty based on Pacific Seafood Group’s history of
environmental violations, or attempt to hold Pacific Seafood Group accountable
in any way for Bandon Pacific’s actions.

Below, petitioner inferred from documentsin the record that DEQ’ s
intent was to “ punish Pacific Seafood,” (Rec 40-37) which petitioner now refers
to as“misplaced focus.” Petitioner also relies on a comparison of other DEQ
penaltiesto thisone. (App Br 32). However, to the extent Bandon Pacific
makes that comparison to suggest that DEQ improperly departed from prior
agency practice, the record supportsthe ALJ s contrary conclusion. Asthe
order states, Bandon Pacific identified no prior case similar to this one, and in
particular no other case like this one, involving afailure to perform daily and
monthly monitoring in violation of a permit, for aperiod of multiple years. ER
15.

Moreover, as the order aso states, Bandon Pacific does not show how
any consideration of Bandon Pacific’s ownership improperly influenced the
penalty. The penalty fell well within DEQ’ s range of discretion, and it was
correctly calculated according to the regulatory penalty matrix. Petitioner does
not contend otherwise. The record supports that conclusion. For similar
reasons, petitioner’ s contention that Bandon Pacific’ s due process rights were
violated because DEQ based the penalty on actions of non-parties (App Br 33)

is not well taken.
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Accordingly, the EQC did not abuse its discretion in issuing the penalty.

CONCLUSION

This court should affirm the Commission’s final order.
Respectfully submitted,

ELLEN F. ROSENBLUM
Attorney Genera

ANNA M. JOYCE
Solicitor General

/9 Stephanie L. Striffler

STEPHANIE L. STRIFFLER #824053
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REPLY ARGUMENT ON FIRST ASSIGNMENT OF ERROR

Bandon Pacific's first assignment of error addresses the
inconsistency between the penalty that the Department of Environmental
Quality ("DEQ") imposed against Bandon Pacific and the plain text of the
Notice of Civil Penalty Assessment and Order (the "Notice of Civil Penalty").
Whereas the Notice of Civil Penalty stated that DEQ was not penalizing
Bandon Pacific for any Class Il violations, it necessarily did so in light of the
penalty calculation contained in an exhibit to the Notice of Civil Penalty and an
explanatory penalty calculation letter that DEQ provided to Bandon Pacific.

The Environmental Quality Commission ("EQC") takes the
position that no Class Il violations were included in the 46 monitoring
violations for which Bandon Pacific was penalized. The EQC explanation
appears to be that even though DEQ arrived at the number of
violations—46—by counting one violation per monitoring requirement per year
of the violation period, which included both Class | and Class Il violations,
DEQ later disavowed its reliance on that formula and instead stated that it had
imposed the 46 penalties for only Class | violations. This explanation is
inconsistent with the plain language of the Notice of Civil Penalty, the
explanatory penalty letter, and other evidence in the record.

In its brief, EQC argues that neither the Notice of Civil Penalty nor
Jeff Bachman's September 21, 2010, penalty explanation letter "stated that
penalties were being assessed for violations occurring in each of the five years
of the violation period.” Answering Br. at 10. The problem with that argument
Is that it ignores the express language of both documents. The Notice of Civil

Penalty states:

"Of the 2,248 occurrences of the violation, the Department elects
to assess separate penalties for 46 Class | occurrences of the
violation. The Department arrived at 46 violations by assessing
one penalty per monitoring requirement violated per year." Pet.
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Ex. at R-27 at 2 of Exhibit 1 of the Order; ER-37 (emphasis

added).
Similarly, Mr. Bachman's penalty letter states:

"As explained in Exhibit 1 of the Notice of Civil Penalty
Assessment, DEQ arrived at 46 violations by assessing a penalty
for one violation per year for each of the permit's monitoring and
reporting requirements violated by Bandon." Pet. Ex. at R-40
(emphasis added).

Further, in both testimony and an e-mail, Steve Nichols, DEQ
staff, acknowledged that he had probably made a mistake with respect to
whether all the penalties included in the May 13, 2009, Pre-enforcement Notice
and the Notice of Civil Penalty were Class I violations. CCH Tr. at 59-61; Pet.
Ex. at R-48. Mr. Nichols also admitted that the earlier violations in the
five-year penalty window were probably Class 11 violations, not Class |
violations, and that he did not double-check which violations were being
penalized in the Notice of Civil Penalty, even though Bandon Pacific had asked
him to do so. CCH Tr. at 59-61; Pet. Ex. at T-48.

There is substantial evidence in the record to support Bandon
Pacific's contention that DEQ included Class Il violations in its penalty
calculation for the permit monitoring requirements. The evidence in the record
does not support EQC's position that the penalty does not include Class Il
violations.

REPLY ARGUMENT ON SECOND ASSIGNMENT OF ERROR

Bandon Pacific's second assignment of error challenges EQC's
determination that the two-year limitations period expressed in ORS 12.110(2)
for "action[s] upon a statute for a forfeiture or penalty to the state™ does not
apply to administrative actions such as the one at issue here. In addressing this
question, the parties agree that the interpretation of the statute is governed by
PGE v. Bureau of Labor and Industries, 317 Or 606, 859 P2d 1143 (1993), as
modified by ORS 174.020, and State v. Gaines, 346 Or 160, 206 P3d 1042

ltem Q 000201



Attachment C 3
Jan. 17-19, 2017, EQC meeting
Page 130 of 142

(2009). As explained below, under PGE and Gaines, the term "action" as used
in ORS 12.110(2) applies to administrative as well as judicial proceedings.

Beginning with the first-level "text in context™ analysis, EQC
correctly acknowledges that the term "action™ has different potential meanings,
Answering Br. at 11, such that it does not necessarily apply only to judicial
proceedings. Thus, EQC turns to the context of the statute, arguing that a
related statute "makes clear that the legislature intended that an 'action,’ as that
term is used in ORS 12.110(2), to be a proceeding brought in court, not an
administrative proceeding." Answering Br. at 11. Specifically, EQC argues
that ORS 12.020(1), which states that in determining whether an action has
been timely commenced, the action "shall be deemed commenced as to each
defendant, when the complaint is filed, and the summons served on the
defendant,"” shows that ORS 12.110(2) does not apply to administrative
proceedings. Because there are no summonses and complaints in administrative
proceedings, EQC reasons that the legislature intended that the term "action"
apply only to judicial proceedings.

In advancing this argument, EQC overlooks the fact that the
Oregon legislature enacted the predecessor to ORS 12.110(2) in 1862." See
1 The Codes and Laws of Oregon § 13, at 138 (William L. Hill ed, 2d ed 1892).
Because the statute was enacted 95 years before Oregon created any
administrative enforcement procedures, see Or Laws 1957, ch 717, 88 1-16, the
legislature could not have had administrative proceedings in mind when it
created the statute. Thus, the context surrounding ORS 12.110(2) does not shed
any light on the question whether the legislature intended that the term "action”

apply to judicial proceedings while excluding administrative proceedings.

! Chapter 1, Title 11, Section 8, of the Code of Civil Procedure stated: "Within
two years[,] * * * [a]n action upon a statute for a forfeiture or penalty to the
state."
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Turning to the second-level analysis, neither party offers any
legislative history to elucidate the meaning of the term "action" in
ORS 12.110(2), and there does not appear to be any available legislative history
given the age of the statute. As a consequence, it is appropriate to proceed to
the third-level analysis to discern the meaning of the term "action" as used in
ORS 12.110(2).

The third-level analysis under PGE and Gaines involves applying
relevant canons of construction to determine the meaning of a statute. In this
case, the most applicable canons are that the court assumes that the legislature
did not intend an unreasonable result, State v. Vasquez-Rubio, 323 Or 275,
282-83, 917 P2d 494 (1996), and that the court should attempt to determine
what the legislature would have intended had it thought of the problem.
Carlson v. Myers, 327 Or 213, 225, 959 P2d 31 (1998).

Beginning with the maxim that the legislature would not have
intended an unreasonable result, if ORS 12.110(2) were construed narrowly to
apply only to judicial proceedings, it would create an irrational outcome. DEQ
has the option of bringing enforcement actions in state court under
ORS 468.100 or administratively under ORS Chapter 183. If ORS 12.110(2)
were interpreted to apply only to judicial proceedings, the two-year limitations
period would be effectively rendered meaningless because DEQ could simply
circumvent the statute by proceeding administratively, not judicially. Because
EQC's proposed interpretation creates the "absurd result” that DEQ would be
barred from bringing a penalty proceeding in court after two years, but could
bring the same proceeding administratively forever, the court should reject that
interpretation. See Pete's Mountain Homeowners v. Ore. Water Resources,
236 Or App 507, 522, 238 P3d 395 (2010) (court should favor construction of

statute that does not lead to an "absurd result").
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Indeed, the close parallels between judicial and administrative
proceedings have led a number of state courts to interpret statutes of limitations
that refer to "actions™ or "suits" to apply to administrative actions as well as to
judicial actions. For example, in U.S Oil & Refining Co. v. State Dep't of
Ecology, 633 P2d 1329 (Wash 1981), the Washington Supreme Court
concluded that RCW 4.16.100(2), which imposes a two-year limit on "[a]n
action upon a statute for a forfeiture or penalty to the state," applies to
administrative penalty proceedings. Although the notice of penalty in U.S. Oil
did not involve the issuance of a complaint or summons, which is required to
commence an action in court under RCW 4.16.170, the supreme court held that
"the action was commenced, for tolling purposes, with the notice of the
penalties," which have much the same effect as a complaint or summons. 633
P2d at 1333.7

Similarly, in Commonwealth v. Ky. Ins. Guar. Ass'n, 972 SW2d
276 (Ky Ct App 1997), the court held that a seven-year limitations statute for
"suits" against a surety applied to administrative actions and judicial actions. In
reaching its decision, the court noted that administrative hearings officers "have
quasi-judicial powers; they make findings of fact which are binding on appeal
to the circuit and appellate courts unless not supported by substantial evidence."
972 SW2d at 279. The court went on to observe that it would be an "absurd
result” to apply a statute of limitations to court proceedings but not to

administrative proceedings that are quasi-judicial in nature:

2 In its brief, EQC attempts to distinguish U.S Oil on the ground that it
addressed the question whether RCW 4.16.100(2) had been impliedly repealed.
Answering Br. at 14. While it is true that the U.S. Oil court determined that the
statute had not been impliedly repealed, that was only part of the court's
analysis. As set forth in Bandon Pacific's brief and summarized above, the
court also ruled that under RCW 4.16.100(2), the "action" was commenced
when the Department of Ecology began the administrative process by issuing a
notice of penalties. EQC simply ignores this salient portion of U.S. Oil.
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"The legislative preference for prompt resolution of claims which

underlies all statutes of limitation is equally compelling whether
the forum is a court or a quasi-judicial tribunal. As the circuit
court stated in this case: 'It would be an absurd result if, for
example, the Cabinet could commence a proceeding before a
hearing officer of the Cabinet on a cause of action which arose ten
years earlier, even though the action would be barred by the statute
of limitations in every other tribunal of the Commonwealth.'

"Avoidance of the absurd result which concerned the circuit
court does not require expanding the definition of ‘court.” Courts in
numerous jurisdictions, including Kentucky, when confronted with
administrative boards conducting quasi-judicial proceedings but
operating without any express limitations period in the enabling
statute have applied by analogy the statute of limitation applicable
to the common law predecessor to, or counterpart of, the
administrative action." 972 SW2d at 280-81.

Because the proceeding at issue was "simply an administrative
counterpart to a common law contract action against a surety," the court
concluded that although the statute of limitations was "not literally applicable,"
it "applies by analogy" to the administrative proceeding. 972 SW2d at 281. See
also Cuadra v. Bradshaw, 62 Cal Rptr 2d 102 (Ct App 1997) aff'd 952 P2d 704
(1998) (noting the anomaly of concluding that the application of the statute of
limitations to an administrative proceeding would be different from a civil
action).

The maxim that the court should attempt to determine what the
legislature would have intended had it thought of the problem also favors
applying the statutory limitations period to administrative proceedings.
Assuming that the legislature had enacted ORS 12.110(2) when there were dual
and functionally equivalent routes for enforcing statutory penalties, it strains
credulity to believe that the legislature would have imposed a two-year
limitation on judicial penalty proceedings, while allowing quasi-judicial
administrative penalty proceedings to have no limitations period whatsoever.
This is all the more true given the legislature's disdain for allowing stale claims
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to proceed, which is the very reason that the legislature enacted statutes of
limitations and of ultimate repose in the first place. See, e.g., Wilder v.
Haworth, 187 Or 688, 695, 213 P2d 797 (1950) (""The statute of limitations is a
statute of repose, designed to protect the citizens from stale and vexatious
claims, and to make an end to the possibility of litigation after the lapse of a
reasonable time.") (internal quotation marks and citation omitted).

This reasoning is consistent with the fact that courts interpreting
statutes that impose limitations periods for "actions" have concluded that the
term applies to parallel administrative proceedings. Several courts have applied
the "general” rule that a statute of limitations applies to administrative
proceedings, see, e.g., Sahu v. lowa Bd. of Med. Exam'rs, 537 NW2d 674, 676
(lowa 1995) ("Courts usually apply general statutes of limitation to
administrative proceedings in the absence of a specifically applicable
provision.") (internal quotation marks and citation omitted); Associated Coca
Colav. Special Disability Trust Fund, 508 So 2d 1305, 1306 n.2 (Fla Dist Ct
App 1987) (“general statute of limitations may be applied to administrative
proceedings in the absence of a specially applicable statute of limitations"),’
while others have read the term "action™ expansively to apply to administrative
proceedings. See Marsicovetere v. Dep't. of Motor Vehicles, 772 A2d 540, 542
(Vt 2001) ("We find that where [Vt Stat Ann tit. 12,] § 517 states '[a]n action to

* The presence of a "specifically applicable statute of limitations" in the Oregon
workers' compensation statutes illustrates why EQC's reliance on Reynolds
Metals v. Rogers, 157 Or App 147, 967 P2d 1251 (1998), is misplaced. In
Reynolds Metals, this court ruled that the claimant had timely filed his claim
under the 180-day period set forth in ORS 656.807(1) (1979). Reynolds Metals,
157 Or App at 150-51 & n.2. Because the Oregon Workers' Compensation Act
contains a specifically applicable limitations provision, which the claimant met
when his doctor submitted medical records and billings, the general statutes of
limitations in Chapter 12, including the statute of ultimate repose, were
inapplicable. Reynolds Metals simply has no bearing on the present dispute.
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recover money paid under protest for taxes,' the term 'action' applies equally to
DMV administrative proceedings and court actions."). Still others have
"borrowed" the limitations period from the analogous statute for judicial actions
and used that period as the basis for a laches defense in an administrative
proceeding. See, e.g., Fountain Valley Reg'l Hosp. & Med. Ctr. v. Bont4, 89
Cal Rptr 2d 139, 144 (Ct App 1999) ("Thus, '[i]n cases in which no statute of
limitations directly applies [such as administrative proceedings] but there is a
statute of limitations governing an analogous action at law, the period may be
borrowed as a measure of the outer limit of reasonable delay in determining
laches.") (quoting Brown v. Cal. State Personnel Bd., 213 Cal Rptr 53, 58

(Ct App 1985)). Cf. Hilterbrand v. Carter, 175 Or App 335, 342, 27 P3d 1086
(2001) (analogous statute of limitations provides guidance in determining
whether equitable claim is barred by laches).

The common principle underlying these cases is that imposing a
strict limitations period on judicial proceedings, while freeing analogous
quasi-judicial administrative proceedings from any limitations period
whatsoever, runs counter to common sense and sound public policy. Had the
Oregon legislature faced the question whether the two-year limitations period
for actions imposing statutory penalties applied to administrative as well as
judicial proceedings, it is logical to assume that the legislature would have
drafted the statute such that it applied to both judicial and administrative
proceedings.

Because application of the PGE and Gaines test for statutory
interpretation leads to the conclusion that ORS 12.110(2) applies to both
judicial and administrative proceedings, the court should reverse EQC's ruling

that DEQ's claims are not subject to a two-year limitations period.
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REPLY ARGUMENT ON THIRD ASSIGNMENT OF ERROR
In its third assignment of error, Bandon Pacific argued that the
EQC Order erred in upholding a magnitude of moderate for the National
Pollution Discharge Elimination System permit violations because Bandon
Pacific had presented evidence that rebutted the presumption of a moderate

magnitude and demonstrated that a minor magnitude was more probable.

l. There is Not Substantial Evidence in the Record to Support a
Finding of Moderate Magnitude

In its brief, EQC notes that a "rebuttable presumption™ cannot be
overcome with just "any" evidence. Answering Br. at 17-18. Bandon Pacific
concurs, which is why it introduced substantial evidence into the record that the
magnitude of the violations should be minor, not moderate. Pet. Br. at 28. This
evidence included expert testimony, a sea floor survey, and information about
the types and quantity of discharge during the violation period. This evidence
demonstrated not only that there was no current adverse impact on human
health or other environmental receptors, but that it was also more probable than
not that there was never more than a de minimis threat to human health or the
environment at any time during the violation period. EQC not only failed to
rebut any of the offered evidence—it conceded that there was no evidence of
environmental harm. Id. It is the EQC Order, then, that lacks substantial
evidence to support its conclusion that environmental harm could not be known,
thereby requiring a magnitude of moderate. In fact, there is no evidence at all
underlying EQC's determination of a moderate magnitude—it is simply the
default when there is a lack of evidence to support a greater or lesser
magnitude. Once Bandon Pacific introduced its evidence, there no longer was a
lack of evidence to support a lesser magnitude. On the contrary, there is

substantial evidence to support a finding of minor magnitude for the entire
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violation period, and EQC's failure to explain why that undisputed evidence

does not rebut the presumption of a moderate magnitude is error.

Il. EQC Cannot Supplement Its Order on Appeal With New Grounds to
Support That Order.

The sole basis stated in the EQC Order to support its finding that
Bandon Pacific's violations were moderate in magnitude under
OAR 340-012-0130(1) was that Bandon Pacific's lack of monitoring during the
violation period made it "simply not possible to determine if Bandon Pacific's
activities had an adverse impact on the environment or if they posed more than
a de minimis threat to human health or other environmental receptors at that
time of the various discharges." Rec. at 403; ER-12. As set forth in its brief,
Bandon Pacific rebutted this finding with substantial evidence to the contrary.
In response, EQC now attempts to shore up its determination that the violations
were moderate with post hoc policy arguments and justifications that are not
contained in the EQC Order. Answering Br. at 19-21. It is the EQC Order that
Is on appeal, and that order must stand alone. Judicial review of the EQC Order
is on the record. ORS 183.482(7). Therefore, supplementary bases for a
decision that may be given by an agency in an answering brief are irrelevant.

EQC states that "[i]n this case, DEQ found two factors to be
conclusive in determining that Bandon Pacific's violations were not of minor
magnitude: the degree of deviation from permit requirements and the duration
of the violations." Answering Br. at 19. That contention is not reflected
anywhere in the EQC Order. EQC then goes on to include post hoc policy
justifications explaining how DEQ views permit violations to support its newly
added bases for a finding that Bandon Pacific's violations were moderate.
Answering Br. at 19-21. It may or may not be that DEQ staff believed the two
factors now presented in the Answering Brief were conclusive when it issued
the penalty, but neither the Administrative Law Judge ("ALJ") nor EQC
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adopted those bases as reasons to find that the violations were moderate, and
neither factor was included as a basis in either the ALJ Order or the EQC Order.
EQC is not free to supplement the EQC Order on appeal with additional
justifications for a determination otherwise made and explained in that order.
Therefore, those new justifications cannot be considered bases on which the
EQC Order can be upheld.

REPLY ARGUMENT ON FOURTH ASSIGNMENT OF ERROR

In its fourth assignment of error, Bandon Pacific argued that DEQ
impermissibly disregarded corporate form and violated state and federal law by
inflating the civil penalty against Bandon Pacific based on Bandon Pacific's
relationship with Pacific Seafood Group, which is a separate corporation.

In response to this assignment of error, EQC first argues that it is
both standard practice and perfectly proper for DEQ to take the identity of
corporate shareholders into account when issuing administrative penalties.
Answering Br. at 22. Bandon Pacific's position has consistently been that this
practice violates the law because it disregards corporate form. In the context of
administrative penalties against a corporation, the knowledge of the
corporation's management may be relevant, but the knowledge of
nonmanagement shareholders is not.

EQC next argues that it did not pierce the corporate veil because it
did not hold Pacific Seafood accountable for the actions of Bandon Pacific. On
that there is no disagreement. Bandon Pacific has never claimed that Pacific
Seafood was held accountable. Bandon Pacific's position is the opposite, i.e.,
DEQ held Bandon Pacific accountable for what DEQ believes are the past
actions of Pacific Seafood. Specifically, DEQ was improperly influenced by
the fact that Bandon Pacific is a subsidiary of Pacific Seafood Group, and as a
result of DEQ's prejudices and beliefs about Pacific Seafood, DEQ inflated the

penalty that it levied against Bandon Pacific. In its brief, EQC's response to
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Bandon Pacific's actual position, as just summarized, is threefold: (1) a bare
denial; (2) an erroneous statement that Bandon Pacific identified no similar case
with a substantially different penalty; and (3) a statement that the penalty that
DEQ assessed is within the range of penalties that it could have theoretically
assessed, and so, ipso facto, cannot be an abuse of discretion.

With respect to EQC's bare denial, in its brief Bandon Pacific set
forth evidence supporting its contention that the penalty was improperly
inflated. That evidence has not been rebutted. With respect to EQC's statement
that Bandon Pacific has pointed to no similar cases, in its brief Bandon Pacific
noted several other DEQ enforcement actions that prove its point, including one
in which an oyster processor allowed its permit to lapse, but then continued to
process oysters for four years without a permit. Pet. Br. at 32; Rec. at 38 n.9;
Pet. Ex. at R-36 to 37. The oyster processor then obtained a new permit, but
violated the terms and requirements of that permit. Id. Even so, DEQ assessed
a $24,992 penalty in that case—about 10 percent of the penalty that DEQ
assessed against Bandon Pacific.

With respect to the defensibility of DEQ's decision to penalize
Bandon Pacific over $200,000 for the violations, a chosen penalty can fall
within the range from which a regulator may technically have the authority to
impose, but still constitute an abuse of discretion. OAR 340, Division 12, sets
out procedures and requirements for DEQ enforcement actions, which contain
very detailed procedures and carefully prescribed substantive factors for
assessing civil penalties. OAR 340-012-0026(5); OAR 340-012-0045. Any
penalty imposed must adhere to those factors and be supported by substantial
evidence, thus belying DEQ's assertion throughout the proceedings below that
any penalty that it had chosen to impose would have been justifiable so long as

it was within the range of theoretical penalties, no matter how extreme that
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range might be.* Failure to follow the administrative rules in arriving at a
penalty and instead using improper factors, such as the perceived acts of a
different corporate entity, to arrive at a penalty is an abuse of discretion,
regardless of whether the penalty is still within a theoretical range of penalties.
CONCLUSION

For the foregoing reasons, Bandon Pacific respectfully requests
that the court remand the EQC Order with instructions to strike the 16 Class Il
violations, apply a two-year statute of limitations, reduce the magnitude of the
violations to minor, and strike the use of multiple penalties from the Notice of
Civil Penalty.

DATED this 1* day of August, 2013.

MILLER NASH LLP

/s/ Bruce L. Campbell

Kelly S. Hossaini, OSB No. 010598
kelly.hossaini@millernash.com
Bruce L. Campbell, OSB No. 925377
bruce.campbell@millernash.com

111 S.W. Fifth Avenue, Suite 3400
Portland, Oregon 97204-3699
Telephone: (503) 224-5858
Facsimile: (503) 224-0155

Attorneys for Petitioner
BANDON PACIFIC, INC.

* For example, in its closing argument to the ALJ, DEQ justified the penalty
that it imposed on Bandon Pacific by stating that it could have assessed
penalties for over 4,000 violations, which would have brought the penalty to
$11.2 million. Rec. at 85. An assertion that the penalty could have been much
worse is not a justification for the penalty imposed, especially when that penalty
is a product of reliance on impermissible factors.
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WITH ORAP 5.05(2)(d)
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ORAP 5.05(2)(b) and (2) the word count of this brief (as described in
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Petitioner's Motion—File Extended Reply Brief.

| certify that the size of the type in this brief is not smaller than
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Bruce L. Campbell
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CERTIFICATE OF FILING AND SERVICE

| hereby certify that on the 1% day of August, 2013, | served the
foregoing Petitioner's Reply Brief on:

Stephanie L. Striffler, OSB No. 824053
E-mail: stephanie.striffler@doj.state.or.us
DOJ Attorney General's Office

1162 Court Street N.E.

Salem, Oregon 97301

Telephone: (503) 378-4402

Facsimile: (503) 378-4017

by the electronic system.

| further certify that on the 1* day of August, 2013, | filed the original
of the foregoing Petitioner's Reply Brief with:

Appellate Court Administrator
Appellate Courts Records Section
Supreme Court Building

1163 State Street

Salem, Oregon 97301-2563

by the electronic filing system.

/s/ Bruce L. Campbell
Bruce L. Campbell

Of Attorneys for Petitioner
BANDON PACIFIC, INC.
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