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This document is a compilation of written comments received during public comment period for
the Petition to Promulgate Dairy Air Emissions Regulatory Program. The public comment period
was open from October 3, 2022 until 4 p.m., October 23, 2022.

The comments have been organized into three categories, comments in support of the petition,
comments opposed to the petition, and those that are neutral.



KUOPPAMAKI Heather * DEQ

From: Troy Downing <bigbuck12345@hotmail.com>
Sent: Sunday, October 23, 2022 3:34 PM

To: PETITION Dairyair * DEQ

Subject: air petition thoughts

Attachments: Dear Oregon Environmental Quality Commission.docx



October 20, 2022

Dear Oregon Environmental Quality Commission,

I have had the privilege of working with Oregon’s dairy industry, Oregon DEQ, Oregon
Department of Agriculture, and a dozen of Oregon’s USDA-NRCS staff on Natural Resource
issues in the state for the past 33 years. This spring I retired from Oregon State University as
Dairy Extension Specialist. Over my career I have been actively involved in helping Oregon’s
dairy industry adapt and implement Oregon’s CAFO permit requirements, I have had the
opportunity to work with ODA and DEQ numerous times even when we initially developed the
CAFO program we know and use today. During the initial development, the leadership of the
Oregon Dairy Industry (at that time the Executive Director was Jim Krahn) demonstrated
phenomenal leadership and vision to move the industry forward and create a CAFO program that
would be seen as leading the nation. This was accomplished and is still recognized today as
being an extremely effective regulatory program. This was only possible by the hard work and
joint leadership demonstrated by ODA, DEQ and the Oregon Dairy Farmers Association.

In 2008 the Oregon legislature created the Oregon Dairy Air Task Force. This group was
challenged to look at emissions from dairies in the state and determine what if anything could or
should be done. Even though I was not officially on the committee, I attended every meeting
and even presented an educational program during one session. At the conclusion of the work, it
was clear that measuring and monitoring emissions was extremely expensive and challenging.
Oregon itself had some of the cleanest air in the nation. We acknowledged emissions were
occurring and especially ammonia was a nutrient of concern, but we could not even decide what
problem we were potentially solving if we created any regulation. The chairperson wrote a
report that put a little more critical spin on the situation than I described but had the same
conclusions. We essentially had no clear idea what problem we were trying to solve. We also
had no easy way to monitor emissions and the legislature did not have the resources for helping
us improve our understanding. This issue was taken very serious by the Oregon Dairy Industry.
The Oregon Dairy Farmer Board committed resources and proposed to Oregon State University
that a researcher be hired to help us understand if we had issues in the state and if we did what
feasible solutions could be determined. This type of progressive leadership has been a flagship
characteristic of the Oregon Dairy Farmers Association. At this time, they also asked me to
write an Extension publication on Best Management Practices to Reduce Emissions on Dairies
and provide educational seminars promoting these practices. In 2009 the publication was
produced and is still available today.
https://catalog.extension.oregonstate.edu/sites/catalog/files/project/pdf/em8982.pdf Since 2009,
I worked to improve our understanding of dairy emissions to producers throughout the state. I
believed that through education we could adopt practices as they became available.

Senate Bill (SB) 197 was introduced in the 2017 legislative session. The bill would have required
the Environmental Quality Commission (EQC) to adopt by rule a program for regulating air
contaminant emissions from dairy confined animal feeding operations. The program, to the
extent possible, was supposed be based on the recommendations of the Oregon Dairy Air Quality
Task Force’s final report prepared on July 2008. The bill would have also authorized the EQC



and the Oregon Department of Agriculture (ODA) to enter into a memorandum of understanding
for ODA to operate the program.

The bill did not move out of the assigned committee, the Senate Committee on Environment and
Natural Resources. Instead, ODA was asked to prepare a report on the air emission mitigation
best management practices (BMPs) implemented at Three mile Canyon Farms (TMCF) and
newly operating Lost Valley Farm (LVF), look at new and developing BMPs, evaluate benefits
of cropping systems to mitigate emissions, and identify opportunities for incentives to promote
the development and implementation of BMPs by Oregon dairy sector. Wym Matthews and I
worked on this report together, and we used two regionally available dairy air evaluation tools as
a strategy to access the performance of these larger operations. The report can probably still be
accessed by contacting Mr. Matthews, but it essentially showed that by using these two air
monitoring tools that both dairies were doing well at reducing emissions and Three Mile Canyon
was extremely well managed and had significantly reduced air emission compared to other
dairies in the state. During this evaluation I concluded that Three Mile Canyon probably had the
lowest carbon footprint of any dairy in the state.

I have had the opportunity to read the petition asking the Environmental Quality Commission to
come up with regulations against the larger dairies in our state. It was sponsored by many of the
same groups that have been critical of our dairy industry, our CAFO program, Oregon
Department of Agriculture and Oregon Department of Environmental Quality and sponsored
SB197. There is never any recognition of the great work of the Oregon Department of
Agriculture, the Oregon Department of Environmental Quality, EPA and the Oregon Dairy
Farmers Association to create such a fantastic CAFO program. The cooperation demonstrated
over the years by ODFA, ODA and DEQ can and will be what can address emissions in the
future. It makes no sense to not bring these groups together to talk about this issue and see if
anything makes sense.

I obviously have concerns about regulation on issues that are not clearly measured and
monitored, feasible to reduce or that clearly are causing significant harm to our air sheds. It
seems obvious that these petitioners don’t recognize the GHG reductions seen on our larger
dairies but rather want to paint them as being horrible polluters. If we have 10 dairies in an arra
milking 200 cows or two dairies milking 1000 cows then mathematically we could have similar
emissions in the same airshed. Size is really not even an argument that makes sense.

Addressing emissions from livestock operations is a priority with many research programs
nationally and internationally and as best management practices become available, they soon get
adopted. It is clear reading this petition that the writers are not sure what problem they are
solving, nor do they suggest how things could be changed in a meaningful way. I am concerned
that this effort seems to only be focused on the largest facilities. I wonder if we have tools or
best management practices that reduce emission why we wouldn’t be encouraging them for the
entire industry.

It is also well known that nationally EPA has been studying national air emissions. If we have
any regulations coming nationally it makes sense that Oregon be consistent with federal
regulations.



In conclusion, thank you for allowing me to share my thoughts. Oregon has an amazing history
of the Oregon Dairy Farmers, ODA and DEQ working collaboratively to position our industry
for success. I think this needs to be in the fore front of any conversation. I think we need to stay
focused on what problem we hope to solve and seriously access if any regulatory tool can be
effective at meeting its goals. Air emissions are complex and difficult to measure and monitor.
And lastly, I have concerns focusing just on our largest dairies. This feels like its more an anti-
large dairy effort than one coming from people who care about air quality. IfI can ever be of
assistance do not hesitate to ask.

Sincerely,

Troy Downing



KUOPPAMAKI Heather * DEQ

From: Fritz Skirvin <fskirvin@msn.com>

Sent: Wednesday, October 12, 2022 11:30 AM
To: PETITION Dairyair * DEQ

Subject: Dairy Prtition

| offer the following after reading the petition. Also, | am aware the the EQC must take some action within a set time
frame.

DEQ ought to ask the AG if the Right to Farm Bill prevents any or all of the requested action.  Secondly, since dairies
and other CAFOs exist throughout this country, the EQC should forward the petition to the EPA. If any information is
needed re my comments, feel free to contact me.

Sent from my iPhone



KUOPPAMAKI Heather * DEQ

From: Jackie Rice <hiddencreek3@icloud.com>

Sent: Friday, October 14, 2022 10:22 PM

To: PETITION Dairyair * DEQ

Subject: Email we sent a few minutes ago about dairy air pollution

Noticed that we made an error in our email address at the end of our e-mail we just sent about regulating dairy air
pollution. Correct: Dr. Jackie Rice and Dr Karen Eason (hiddencreek3@gmail.com)—left the 3 out of the email address.

Sent from my iPhone



KUOPPAMAKI Heather * DEQ

From: Anne Campbell <cinnamonredhead1@gmail.com>
Sent: Monday, October 3, 2022 4:12 PM

To: PETITION Dairyair * DEQ

Subject: Emmisions

So | don’t understand why you don’t give dairies grants for a poop burning steam plant to produce electricity and get rid
of the excess.

Anne Campbell

5416711186

Sent from Mail for Windows



KUOPPAMAKI Heather * DEQ

From: JOHN ALTSHULER <tomailakai@comcast.net>
Sent: Thursday, October 20, 2022 9:32 AM

To: PETITION Dairyair * DEQ

Subject: Factory Farms

We all know that Monopolies do not work for the population only for big business. Limit competition causing a
general population to pay more or what they buy and in this case with dairy forms also create biohazards by
nature of the business and the business owners unwillingness to go the extra mile to contain some of the
contamination. | did not think factory farms are a viable way going forward for animals or for any other kind of
production. Big business is ruining this country and there need to be some sort of federal controls on how big
someone can get. Remember AT&T in the bills? We always end up finally realizing this let's not make this
mistake over and over again. Let's just go right to the heart of it and deal with the problem and fix it once and
for all.

Sincerely,
John Altshuler



KUOPPAMAKI Heather * DEQ

From: Art Poulos <art@laterravita.com>

Sent: Sunday, October 23, 2022 3:07 PM

To: PETITION Dairyair * DEQ

Subject: Fwd: Nations leading public health organization

---------- Forwarded message ---------

From: Art Poulos <art@I|aterravita.com>

Date: Sun, Oct 23, 2022 at 3:04 PM

Subject: Nations leading public health organization
To: <DairyAir.Petition@deg.oregon.gov>

“The American Public Health Association (APHA) enacted a new policy statement advising federal, state,
and local governments and public health agencies to impose a moratorium on all new and expanding
concentrated feeding animal operations (CAFOs).” This is what they have to say. Why are you not listening and
talking action? The DEQ is incredibly ineffective to the point of incompetence.

https://clf.jhsph.edu/about-us/news/news-2019/nations-leading-public-health-organization-urges-halt-all-new-and-
expanding




KUOPPAMAKI Heather * DEQ

From: Larry von Seeger <vonseeger.|@gmail.com>
Sent: Saturday, October 8, 2022 1:58 PM

To: PETITION Dairyair * DEQ

Subject: Large Dairy Farms

Having lived near a large dairy farm | would like to share my experiences. | live one mile north of Coburg in a small
development called Pioneer Valley Estates. There are 40 homes in our development. When we first moved here in 1970
the dairy was small but over the years it became huge. They had an uncovered manure lagoon and sprayed liquid
manure on fields surrounding our homes using huge sprinklers. More than once my neighbor whose house backs one of
those fields had to have the dairy send someone to power wash the back of his house because of strong wind blowing
manure on the back of his house. On the days they sprayed manure and several days afterwards, none of us could open
windows or spend time on our patios. Some of our homes have no air conditioning. Because of the liquid manure
leeched into our aquifer we would have spikes in the nitrates in our drinking water and the city of Coburg would post
notifications on our doors to not drink our water without boiling it and to not let young children drink it regardless of
boiling.

Also | appealed our property taxes and won because of the high number of house flys attracted by the liquid manure.
There was talk one time of covering the lagoon and capturing the methane gas for the use for power production. That
never happened.

In the last few years we have been very fortunate due to two major changes related to the dairy and our source of
water. The huge herd of dairy cows have been sold and the farm now only raises a small number of heifers and our
water source is no longer a well located directly across the road from the dairy. Our water source is the wells that the
city of Coburg uses and the water is pumped one mile north to our homes.

Just because we no longer suffer the problems related to being located near a large dairy doesn’t mean there aren’t
other people suffering these related problems.

Lawrence von Seeger

91741 Winnebago St.

Eugene, OR 97408

Sent from my iPad



KUOPPAMAKI Heather * DEQ

From: Art Poulos <art@laterravita.com>

Sent: Sunday, October 23, 2022 3:04 PM

To: PETITION Dairyair * DEQ

Subject: Nations leading public health organization

“The American Public Health Association (APHA) enacted a new policy statement advising federal, state,
and local governments and public health agencies to impose a moratorium on all new and expanding
concentrated feeding animal operations (CAFOs).” This is what they have to say. Why are you not listening and
talking action? The DEQ is incredibly ineffective to the point of incompetence.

https://clf.jhsph.edu/about-us/news/news-2019/nations-leading-public-health-organization-urges-halt-all-new-and-
expanding




KUOPPAMAKI Heather * DEQ

From: Polly Kreisberg <pkreisberg@gmail.com>
Sent: Sunday, October 23, 2022 6:56 PM

To: PETITION Dairyair * DEQ

Subject: NO to mega dairies

Oregon should not approve this use of agricultural land . Mega dairies create environmental hazards to clean water, are
cruel to animals, and do not use agricultural land appropriately. Many states have regulations against these inhumane
animal factories, they are finding loopholes in Oregons weak polices to develop these businesses. We can do better.
Vote NO. Polly Kreisberg

Sent from my iPhone



KUOPPAMAKI Heather * DEQ

From: Fern Walker <fernbluewalker@gmail.com>
Sent: Wednesday, October 19, 2022 9:27 PM
To: PETITION Dairyair * DEQ

Subject: Please

Please stop mass producing cows that live terrible lives of abuse ans die in horrendous ways. You are creating air
pollution and torturing innocent animals.



KUOPPAMAKI Heather * DEQ

From: BILL and KATHLEEN PHELAN <BWPKAP@msn.com>
Sent: Friday, October 7, 2022 8:32 AM

To: PETITION Dairyair * DEQ

Subject: Proposed Rulemaking for Dairies

Thank you for the opportunity to comment and voice my concerns.

The agricultural community takes so many risks and their profit margins are very small. Protecting our air and water is
important. However, | do not agree that trying to fine, fee or charge them in a quantifiable way based on the number of
animals or the amount of product they produce is not something that | can get behind. Helping them with ways to
collect and use the refuse from the animals is a positive step depending on how you "help" them. Help is not making
rules and nickel and diming them into bankruptcy under the guise of climate change protections or any title you would
like to give it. This industry already has so many rules and requirements that they have to follow. Making it harder for
them to function and make a profit is not something that should be a side effect of these proposed rules or
requirements.

| would like to see the proposed rules before the next meeting. Can someone please send me what is being proposed to
this point?

Thank you,

Kathleen Phelan
(503)929-3901

4577 Poinsettia St NE
Salem, OR 97305



KUOPPAMAKI Heather * DEQ

From: Dana Adams <dana@rngcoalition.com>

Sent: Friday, October 21, 2022 5:31 PM

To: PETITION Dairyair * DEQ

Subject: RNG Coalition Comments on Dairy Air Emissions

Attachments: 221023 RNG Coalition Comments on Dairy Air Emissions Rulemaking 2022.pdf

Good afternoon,

Please see the attached document for the RNG Coalitions comments on the petition for a dairy air emissions rulemaking
program.

Thank you,
Dana Adams
Legislative Policy Manager

Coalition for Renewable Natural Gas

C:517-914-7171
0:916-588-3033

www.rngcoalition.com



October 23, 2022
Submitted via email to DairyAir.Petition@deq.oregon.gov

Heather Kuoppamaki

Senior Air Quality Engineer

Oregon Department of Environmental Quality
700 NE Multnomah St.

Portland, OR 97232-4100

RE: Comments on Petition to Promulgate Dairy Air Emissions Regulatory Program
Dear Ms. Kuoppamaki,

The Coalition for Renewable Natural Gas (RNG Coalition) ! submits these comments in response to the
Request for Comments on Petition to Promulgate Dairy Air Emissions Regulatory Program (Petition) by
the Oregon Department of Environmental Quality (DEQ).% The petitioners wish to establish a dairy
emissions program to regulate air emissions from large dairy confined animal feeding operations
(CAFOs).

In our comments below we express concern that the Petition excludes anerobic digestion (AD) with
productive energy use (e.g., RNG production) as a Best Management Practice. We also express a
preference for incentives—in place of, or in addition to, mandatory controls considered in the Petition—
for deployment of dairy RNG at the state level.

About the RNG Coalition

The RNG Coalition is the trade association for the RNG industry in North America. Our diverse
membership is comprised of leading companies across the RNG supply chain, including recycling and
waste management companies, renewable energy project developers, engineers, financiers, investors,
organized labor, manufacturers, technology and service providers, gas and power marketers, gas and
power transporters, transportation fleets, fueling stations, law firms, environmental advocates, research
organizations, municipalities, universities, and utilities. Together we advocate for the sustainable
development, deployment, and utilization of RNG, so that present and future generations have access to
domestic, renewable, clean fuel and energy in Oregon and across North America.

Importance and Cost Effectiveness of Methane Emission Reductions

We would like to preface our comments by highlighting that Oregon is not the only governmental body
that is prioritizing methane emission reductions. Short Lived Climate Pollutant reduction, of which
methane is the most prominent, has risen to the top of the climate protection agenda around the world.
Some examples include:

1 For more information see: http://www.rngcoalition.com/

2 https://www.oregon.gov/deq/rulemaking/Documents/DairyAirPN.pdf




Global Methane Pledge:

Rapidly reducing methane emissions from energy, agriculture, and waste can achieve near- term
gains in our efforts in this decade for decisive action and is regarded as the single most effective
strategy to keep the goal of limiting warming to 1.5°C within reach while yielding co-benefits
including improving public health and agricultural productivity.?

UNEP Global Methane Assessment:

According to scenarios analysed by the Intergovernmental Panel on Climate Change (IPCC),
global methane emissions must be reduced by between 40—45 per cent by 2030 to achieve least
cost-pathways that limit global warming to 1.5° C this century.*

Reducing human-caused methane emissions is one of the most cost-effective strategies to
rapidly reduce the rate of warming and contribute significantly to global efforts to limit
temperature rise to 1.5°C.”

International Energy Agency (IEA)

Tackling methane emissions is one of the most significant opportunities available for limiting the
near-term effects of climate change. Reducing methane has a major and immediate climate
benefit.°

US Environmental Protection Agency (EPA):

Because methane is both a powerful greenhouse gas and short-lived compared to carbon
dioxide, achieving significant reductions would have a rapid and significant effect on
atmospheric warming potential.”

California Air Resources Board's Short Lived Climate Pollutant Reduction Strategy:

The science unequivocally underscores the need to immediately reduce emissions of short- lived
climate pollutants (SLCPs), which include black carbon (soot), methane (CH4), and fluorinated
gases (F-gases, including hydrofluorocarbons, or HFCs).8

Environmental Defense Fund:
Cutting methane emissions is the fastest opportunity we have to immediately slow the rate of
global warming, even as we decarbonize our energy systems.’

3 https://www.globalmethanepledge.org/

4 UNEP Global Methane Assessment. Summary for Decision Makers. 2021, Executive Summary, p.6.
https://wedocs.unep.org/bitstream/handle/20.500.11822/35917/GMA _ES.pdf.

5 UNEP Global Methane Assessment (full report). 2021. Executive Summary, p. 8.
https://www.ccacoalition.org/en/resources/global-methane-assessment-full-report.

5 |EA. Curtailing Methane Emissions from Fossil Fuel Operations: Pathways to a 75% cut by 2030. October 2021.
Page 10. https://www.iea.org/reports/curtailing-methane-emissions-from-fossil-fuel-operations.

7 EPA Website, Importance of Methane. https://www.epa.gov/gmi/importance-methane

8 CARB. Short-Lived Climate Pollutant Reduction Strategy. March 2017. Page 1, Executive Summary.
https://www.epa.gov/gmi/importance-methane.

https://ww2.arb.ca.gov/sites/default/files/2020- 07/final SLCP strategy.pdf.

9 Environmental Defense Fund. Methane, A crucial opportunity in the climate fight.
https://www.edf.org/climate/methane-crucial-opportunity-climate-fight.




The rationale for this newfound urgency to achieve methane emission reductions is simple: multiple
international, national, and state authorities recognize that methane emission reduction is the best,
most cost effective, near-term GHG reduction strategy that can create significant climate benefits in the
next few decades.

Methane emission reduction is also critical considering recent studies that indicate that the
concentration of methane in the atmosphere is increasing at an alarming rate.° There is no more
effective and immediate step we can be taking as a planet to address climate change now than to
aggressively and rapidly reverse emissions of fugitive methane from all sectors.

Anerobic Digestion is a Best Management Practice that Achieves Methane Mitigation Along with
Other Benefits

Anerobic digestors at dairies capture fugitive methane emissions associated with manure management
while also offering an opportunity to displace fossil fuels through productive energy use of the biogas—
either through production of power or through pipeline injection of renewable natural gas. Given this
simple fact, we are concerned that the Petitioners have chosen not to include AD with productive
energy use as a “best management practice” in the Petition.

The Petition cites the US EPA’s Agricultural Air Quality Conversation Measures: Reference Guide for
Poultry and Livestock Production Systems as the source from which the DEQ should selected best
management practices from, but does not include anaerobic digesters as a best management practice,*
despite the fact that anaerobic digesters are recommended by the EPA and USDA within the Reference
Guide, which characterizes anaerobic digestion as providing “maximum odor reduction, but most
importantly, captures methane, which has a global warming impact that is 20 times greater than carbon
dioxide (C0O,).”*? Furthermore, the Petition states that best management practices should be chosen and
promoted by the US EPA’s AgSTAR program, which already supports biogas recovery from digesters as
viable form of methane abatement and as having the most relative methane reductions of all manure
management options (including those recommended by the Petitioners).??

The Petition highlights three items of concern regarding AD as a solution to emissions from dairies: on-
site combustion, local air pollutants, and the implications of the ammonia content in resulting digestate
from a digester. We believe these items can all be addressed practically. First, nitrogen cycle issues (and
nutrient management generally) related to digestate use are more complex than described in the
Petition, and can be impacted by storage practices and method of land application of the digestate.
Concerns about increased ammonia emissions due to digestate application can also be addressed by

10 See “Increase in atmospheric methane set another record during 2021”, National Oceanic and Atmospheric
Administration, Press Release, April 7, 2022. http://noaa.gov/news-release/increase-in-atmospheric-methane-set-
another-record-during-2021.

11 See Appendix A and footnote 14 of the Petition.

12 Agricultural Air Quality Conservation Measures: Reference Guide for Poultry and Livestock Production Systems, p.
45, September 2017, US Department of Agriculture & US Environmental Protection Agency,
https://www.epa.gov/sites/default/files/2017-01/documents/web placeholder.pdf

13 practices to Reduce Methane Emissions from Livestock Manure Management. United States Environmental
Protection Agency. https://www.epa.gov/agstar/practices-reduce-methane-emissions-livestock-manure-
management.




complementary technology for further digestate processing, such as those that remove ammonia from
the digestate stream and concentrate it into an aqueous solution.

Second, air pollution from on-site combustion is not a concern if captured biogas is cleaned and then
injected into the pipeline system for storage and off-site use in the form of Renewable Natural Gas.™
This is a key driver of why the RNG Coalition, while supporting all productive energy use from biogas
(including onsite combustion for power generation if that is the only viable option), has long promoted
pipeline injection as a preferred option where feasible.

Third, injecting renewable natural gas into the pipeline system would displace the use of fossil fuels and
thus not increase total combustion. In fact, local air quality benefits can occur when renewable sources
of methane are captured, cleaned, and used as a substitute for diesel (for example in medium- and
heavy-duty near zero emission natural gas trucks). Dairy RNG used in vehicles simultaneously displaces
fossil fuels and reduces emissions of both toxic diesel particulate and smog-forming oxides of nitrogen in
near-zero emission natural gas trucks. Finally, trucks fueled with renewable natural gas emit zero diesel
particulates, which is a pernicious and toxic air contaminate.

None of the best management practices recommended by the Petition provide the same co-benefits
offered by anaerobic digestion. Diary digesters have been promoted historically (even before the strong
focus on methane discussed above) because they help reduce hydrogen sulfide, odors, prevent the
propagation of flies, and reduce the exposure of farm residents and nearby communities to disease
vectors. Digesters with proper nutrient management systems help to promote soil health by converting
the nutrients in manure to forms more accessible to plants that can directly replace fossil-fuel derived
chemical fertilizers.'®

California is Strongly Pursuing Digesters with Productive Energy Use

The Petition holds up air quality regulation of dairies in California under the Clean Air Act as an
important example for Oregon®’ but does not highlight that California is, in fact, also using AD as a
primary control strategy for dairy manure methane. The issue is especially notable because, in
California, agriculture (dominated by cattle activities) has historically accounted for over half the state’s
methane emissions.®

California law sets a methane reduction target of 40% below 2013 by 2030.%° In a recent analysis of
progress towards that target, the California Air Resources Board (CARB) cites anaerobic digestion as a
primary means to reduce dairy methane emissions, improve water quality, and to meet the mandated

14 Sedron Technologies, Varcor System. https://www.sedron.com/varcor/

15 As a reminder of the local air quality benefits of pipeline-injected RNG, see Figure 32 from the 2016 US EPA study
entitled Evaluating the Air Quality, Climate & Economic Impacts of Biogas Management Technologies.
https://nepis.epa.gov/Exe/ZyPDF.cgi/P100QCXZ.PDF?Dockey=P100QCXZ.PDF

16 https://www/epa.gov/agstar/benefits-anaerobic-digestion.

17 petition at 25.

18 https://ww?2.arb.ca.gov/applications/greenhouse-gas-emission-inventory-0

19 California Senate Bill 1383 (Chapter 395, Statues of 2016).
https://leginfo.legislature.ca.gov/faces/billTextClient.xhtmI?bill id=201520160SB1383.




emissions reduction target.?’ This is a powerful and important finding. California’s dairy industry, with
the help of California Climate Investment (CCl) grants from the Dairy Digester Research and
Development Program (DDRDP), the Alternative Manure Management Program (AMMP), the LCFS, and
the Federal Renewable Fuel Program (RFS), has voluntarily set itself on a course to meet the methane
reduction challenge. The achievements of the California dairy industry are, in terms of both emission
reduction and cost effectiveness, one of the state’s most successful climate protection initiatives.?!

In Oregon, we must do everything we can to reduce methane emissions from dairy operations. The best
way to ensure that such emissions are addressed is to allow the dairy industry to use proven tools to
successfully reduce emissions. With the success of anaerobic digesters on Californian dairies as an
example, and Oregon’s own strong starting point for incentive programs (as discussed below), it makes
zero sense to exclude anaerobic digestion as a best management practice, as the Petition recommends.

Incentives for AD to RNG Should be Preferred Over Mandatory Control Requirements to Prevent
Economic Leakage

Almost all types of emissions control come with a real cost—either through adoption of a specific
control technology or due to changes in practice. These costs can possibly adversely incentivize
businesses to relocate to other jurisdictions which do not impose similar costs. We believe that DEQ
must take seriously statements from dairy farmers that they may shift herds out of state, should the
approach proposed in the petition be adopted.

“Economic leakage” in the environmental context occurs when a regulatory environment in one
jurisdiction drives the migration of a key business sector to another region without similar regulations.
This can lead to simply shifting the pollution location without any global reduction in GHGs. This is
particularly likely to occur in markets with the demand for the product is steadily increasing, such as the
dairy market.?? Although demand for liquid beverage milk is declining, and milk substitutes have
emerged, US supply and demand for total milk products (both per capita and in aggregate) continues to
grow.24

Dairy farmers are already attracted to states they perceive to have fewer restrictions, lower labor,
energy, and land costs, and governments which welcome and support them. Large new dairies are being
built in states like South Dakota, Idaho, Kansas, and Texas—all states that have not made efforts to
reduce GHG emissions and address the very real challenge of climate change in the way Oregon has.
Allowing dairy activity to shift from Oregon to these states (and then importing milk product) is not a

20 Analysis of Progress Toward Achieving the 230 Dairy and Livestock Sector Methane Emissions Target, p. 22,
March 2022, California Air Resources Board, https://ww2.arb.ca.gov/sites/default/files/2022-03/final-dairy-
livestock-SB1383-analysis.pdf.

21 |bid, p. 17, Table 3.

22 Office of Environmental Farming and Innovation, California Department of Food and Agriculture, March 29t
Workshop Presentation, Slide 3, Dr. Amrith Gunasekara, Manager.

23 USDA, Dairy Products: Per Capita Consumption, United States (Annual), last updated 9/30/22.
https://www.ers.usda.gov/webdocs/DataFiles/48685/pcconsp 1 .xIsx?v=4825

24 USDA, US Milk Production and Related Data, last updated 8/15/22.
https://www.ers.usda.gov/webdocs/DataFiles/48685/quarterlymilkfactors 1 .xIsx?v=4825




positive outcome for Oregon’s environment or its economy. The Petition does not appear to address the
potential shift of dairy herds to other states or the resulting increase in overall GHG emissions globally.?®

To avoid the potential for economic leakage, Oregon should use incentives rather than (or in
conjunction with) any mandates to promote emissions control. Emissions reductions achieved by the
capture, cleanup, and beneficial reuse of RNG produced from dairy manure have already been proven in
response to incentive-driven frameworks.

Oregon is already equipped with a good base-set of initial incentives. The existing Oregon Clean Fuel
Program provides strong incentives for the construction of dairy digesters for vehicle fuel product.
Unfortunately, the fleet of vehicles that can use this gas in-state is small. Utility procurement of
renewable natural gas, as allowed by Senate Bill 98 of 2019,% is expected to become another important
diver of dairy digester RNG projects. If there is a market for biomethane from anaerobic digestion being
used as a best management practice, dairies will have both the incentive and the wherewithal to invest
in methane reduction. Grant-based incentives, similar to the California programs described above could
be another effective tool.

When speaking to incentives, we must emphasize that incentivizing anaerobic digestion as a manure
management method does not incentivize manure production by dairy farmers by increasing herd size.
Dairy RNG, at current transportation GHG market prices, generates only a small fraction of the gross
revenue that is created by milk-sales. What is more, only a small share of that revenue goes to the
farmer—the majority will be distributed to cover the costs of the digester developers, the gas marketer,
the credit broker, end users (e.g., fleets adopting natural gas trucks), the investors, and the banks.
Meaning that the farmer does not make enough additional revenue from biomethane to justify
increasing herd size. However, the additional revenue from RNG production is critical to help defray the
cost of an anaerobic digestor to the farmers and encourage the transition to a model of sustainable
agriculture.

Conclusion

Investment in dairy manure digesters with productive energy use is one of the most effective and readily
available opportunities to achieve immediate fugitive methane emissions reductions from Oregon’s
dairies. It should be considered a best management practice for methane reduction not only for that
immediate benefit, but also because of its ability to produce a low carbon fuel that can be used to
displace fossil fuels, thereby reducing particulate matter and other health-damaging emissions in
agricultural communities (relative to flaring, power production, or diesel truck use).

States such as California demonstrate the success of anaerobic digestion in the dairy sector. Oregon,
with its Clean Fuel Program, has a strong base from which to incentivize the use of digestors by

25 Mandatory controls would be less likely to drive leakage if implemented at the federal, rather than the state,
level because trade protections could be established to prevent imports from regions without similar GHG
requirements. Even in this case, AD with productive energy use would remain the best available control technology
for many farms and the costs would remain significant for the average farmer.

26 Oregon Senate Bill 98 of 2019.
https://olis.oregonlegislature.gov/liz/2019R1/Downloads/MeasureDocument/SB98.




promoting RNG use to decarbonize other sectors, which will avoid economic leakage and reduce global
GHG emissions.

Sincerely,
/s/

Sam Wade

Director of Public Policy

Coalition for Renewable Natural Gas
1017 L Street #513

Sacramento, CA 95814
530.219.3887
sam@rngcoalition.com




KUOPPAMAKI Heather * DEQ

From: Janet Halladey <janethalladey@gmail.com>
Sent: Sunday, October 23, 2022 11:35 AM
To: PETITION Dairyair * DEQ



KUOPPAMAKI Heather * DEQ

From: Fritz Skirvin <fskirvin@msn.com>
Sent: Monday, October 3, 2022 11:03 AM
To: PETITION Dairyair * DEQ

Subject: Where is the petition?

Sent from my iPhone



From: Joy Joling

To: PETITION Dairyair * DEQ; Joy Joling
Subject: Air Quality Petition
Date: Wednesday, October 19, 2022 1:48:08 PM

For the public comments on Dairy Air Emissions Petition
Petition contact: Heather Kuoppamaki, 503-407-7596

As a resident of Oregon, I do not support this petition.

1. Air emissions from animals cannot be regulated by the government. Animals produce gas,
feces, urine, etc. No government tax will stop an animal doing what nature calls it to do.

2. Dairy cows' waste is used as a natural fertilizer. It is free. This is a great incentive to not
use chemical fertilizers. Regulating its use will only cause more chemically made

fertilizer use.

3. Some petitioners involved have the wrong worldview concerning the value of animals and
humans. Some of the listed groups believe that animals are of the same importance as people.
This is not true. Animals are a gift to the human race. These petitioners are using the DEQ to
close as many farms as possible. They do not have an appropriate concern for humans that are
harmed by this petition.

4. The state must acknowledge, as it has in the past, the difference between factory emissions
and natural emissions.

5. All of life is made of gases. The scientific community is just discovering ways that plant
life contributes to absorbing toxic gases, all to no effect on them. Plants that utilize even
metals in the soil, bacteria that take in copper and produce gold as a byproduct, are both
examples of modern discoveries of processes that have been going on for millenia
unbeknownst to man. If the gases are a result of natural processes, the state does not "help" by
inserting itself under the assumption that it knows better. Nature has consistently humbled
proud man by its ability to clean up!

6. I cannot afford more expensive milk and dairy products. This petition will raise prices.
Higher prices will cause me not to buy dairy products. This will cause some farms to go out of
business and the supply to go down, raising prices. (See CA or NL as proof)

7. The USA has the least amount of butter in reserve that it ever has had. This is because of
the rising costs of dairy farming this last year. Farmers sell off cows, some farms close, price
of butter is up a dollar from last year at my WINCO. (See The Wall Street Journal for more
info.)

I request the petition to be denied.
Sincerely,
Joy Joling


mailto:forhisglory.joling@gmail.com
mailto:DairyAir.Petition@DEQ.oregon.gov
mailto:forhisglory.joling@gmail.com

From: Clint Morinaka

To: PETITION Dairyair * DEQ
Subject: Comment on Dairy Air Emissions Petition
Date: Monday, October 3, 2022 1:10:16 PM

Re: Dairy Air Emissions Petition

Dismiss this petition which is another waste of our tax dollars. It is another attack on our Farmers and ironically a
renewable source of energy biogas.

Clint Morinaka
Portland, Or


mailto:cmracr@yahoo.com
mailto:DairyAir.Petition@DEQ.oregon.gov

From: Mike Freese

To: PETITION Dairyair * DEQ

Cc: KUOPPAMAKI Heather * DEQ

Subject: Comments: Dairy Air Emissions rulemaking petition

Date: Friday, October 21, 2022 3:18:30 PM

Attachments: Threemile Canyon Farms DEQ Air Petition Comment Letter Oct. 23 2022.pdf

Please find attached comments from Threemile Canyon Farms opposed to the Dairy Air Emissions
rulemaking petition. If you have any questions, please don’t hesitate to contact me.

Sincerely,

Mike Freese
Romain Freese, LLC: Lawyers & Lobbyists
T: (503)226-8090 e C: (503) 991-2785 e RFlawlobby.com

NOTICE: This email may contain material that is confidential, privileged and/or attorney work product for the sole
use of the intended recipient. Any unauthorized review, use, or distribution is prohibited and may be unlawful.


mailto:mfreese@RFlawlobby.com
mailto:DairyAir.Petition@DEQ.oregon.gov
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October 23, 2022

Heather Kuoppamaki

Oregon Department of Environmental Quality

700 NE Multnomah St.

Portland, OR 97232

SENT VIA EMAIL: DairyAir.Petition@deg.oregon.gov

Re: Threemile Canyon Farms Comments on Dairy Air Petition
Environmental Quality Commissioners:

Thank you for the opportunity for Threemile Canyon Farms to comment on the “Petition to
Promulgate Dairy Air Emissions Regulatory Program.” Because the petition proposes rules that
exceed DEQ’s authority and funding capacity, creates costly requirements for dairy farms, and
fails to grant the authority to the Oregon Department of Agriculture to administer, we
recommend that the Environmental Quality Commission deny the application.

Threemile Canyon Farms is a recognized leader in sustainable agriculture, combining dairy
operations with conventional and organic crop farming to create a closed-loop system where
nothing is wasted. Our zero-waste, values-driven operations reflect our commitment to
protecting the environment, caring for our animals, and supporting our team members and our
community. And while we share petitioners’ goals of reducing emissions from all sources, we do
not support the petition as it will create significant and unnecessary costs on dairies and provide
little to no actual air quality benefits.

For purposes of background, Threemile Canyon Farms was designed and built to protect all
natural resources, including air quality. Threemile’s geography is approximately 145 square
miles and 17 miles from the nearest town, Boardman, Oregon. When the farm was created, the
180-acre dairy operation was strategically built in the middle of the 93,000-acre farm — miles
away from neighboring communities. The dairy barn and milking parlor locations ensure our
cows are not disturbed by traffic and other ambient noises. The overall farm design has proven to
be a success —utilizing a closed loop system, growing nearly 40,000 acres of crops, using fewer
off-farm inputs and producing each gallon of high-quality milk — in the most efficient and truly
sustainable way possible. In short, we are far more than a dairy, but the dairy is a central piece to
our operation, providing world-class milk to a world-class cheesemaker and utilizing nutrients to
help grow more than 15,000 acres of organic and conventional crops.

It is important to note that petitioners’ arguments are not new, novel or otherwise tell the whole
story. For years, our innovative and sustainable farm has been the target of unfounded criticism
and called derogatory names like “mega-dairy” and “industrial-dairy”. We are neither. We are an

e ——

Castle Rock Farming, LLC  Cold Springs Dairy, LLC Columbia River Dairy, LLC Sixmile Dairy, LLC Sixmile Land and Cattle, LLC
75906 Threemile Road, Boardman OR 97818 541.481.9274



mailto:DairyAir.Petition@deq.oregon.gov



THREEMILE
CANYON
v FARMS

innovative, progressive, and sustainable farm that is integrated in our community and proud of
our union and non-union team members.

Despite the unfounded criticism, Threemile took a leadership role and volunteered to have a
regulator — Oregon Department of Agriculture (ODA) — and Oregon State University (OSU) —
complete an audit of our air quality Best Management Practices (BMPs), which demonstrated
that our dairy operation is exceeding policymakers’ expectations for our on-farm sustainability
practices. As a result, the 2017 Legislature directed and funded the university and agency to
“evaluate and report on the air emission mitigation best management practices (BMP)***” at
Threemile Canyon Farms. These BMPs were based on the Idaho Dairy Ammonia Control
Practices Program and the Yakima (WA) Regional Clean Air Agency’s (YRCAA) Air Quality
Management Policy and Best Management Practices for Dairy Operations. Results of the
evaluation showed that Threemile Canyon Farms was “in compliance with each program.”
Frustratingly, petitioners continue to ignore the facts and instead choose to pursue policies that
are not good for the state.

Let us be clear, Threemile does and will continue to meet and exceed air quality BMPs
regardless of any regulatory framework. As recommended by the 2008 Dairy Air Task Force, we
continue to believe that voluntary BMPs are the most effective and efficient way to help dairies
of all sizes reduce on-farm emissions. An important component to any BMP program is technical
assistance. Because science and technology continue to evolve, it’s critical that the state provide
technical assistance to help design BMPs that can actually and meaningfully reduce on-farm
emissions at a realistically affordable cost and that do not compromise animal welfare nor
conflict with clean water protections. To do this work right, the state will need to make
considerable investments in research and qualified staff who can work collaboratively with the
other regulatory programs that impact food safety, animal welfare, employee safety, and water
quality and quantity. All of which are missing from the petition.

Below, we have outlined the numerous steps Threemile Canyon Farms is already doing to
protect air quality, most of which likely far exceed any required dairy BMPs across the country:

Threemile has implemented air quality best management practices and has been
recognized for its progressive investment in air quality protection

e Threemile exceeds compliance with air quality best management for dairy operations.
According to the Oregon Department of Agriculture (which evaluated air emission
mitigation best management practices on Threemile in 2017), Threemile is meeting
compliance with air quality programs in Oregon’s neighboring states of Idaho and
Washington.

e Threemile’s methane digester is a big part of the farm’s long-standing sustainable
farming tradition, converting dairy waste into a clean, renewable energy source —
Renewable Natural Gas (RNG). Through its operation, the digester extracts methane gas
from dairy manure to improve air quality and produce fuel.

e ——

Castle Rock Farming, LLC  Cold Springs Dairy, LLC Columbia River Dairy, LLC Sixmile Dairy, LLC Sixmile Land and Cattle, LLC
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e Anaerobic digestion for methane production almost completely controls odors from
manure.

e While RNG is fully interchangeable with natural gas in terms of its use, its production is
considered superior to natural gas because it is carbon negative.

e Multi-million-dollar infrastructure investments have allowed the farm to significantly
reduce ammonia emissions through impervious flushable wastewater and systems to
reduce the amount of time water stays in lagoons.

e We worked cooperatively with the Oregon Department of Agriculture and the Oregon
Department of Environmental Quality to create a Class 111 pollution permit that lays out
exacting standards for our farm and dairy that exceed any previously existing ones.

e We participated in the Dairy Air Quality Task Force and have been recognized by the
DEQ for our continuous adaptation and voluntarily implementation of a number of those
recommendations, including the quick turnover of the lagoons, and our effluent
application practices (meaning: we apply freshwater following effluent and immediately
incorporate it into the soil after application).

Animal air emissions are reduced through a healthy and balanced diet

e Threemile is on the frontlines of using nutrition science to control air emissions of cows
through diet. First and foremost, we are constantly looking at opportunities to help
improve dairy cow health, but with that often comes reduced emissions. Meaning, we can
produce the most milk with the fewest GHG emissions.

e The balanced rations are composed of commaodities raised on the farm — corn, alfalfa,
and other feed crops — supplemented with culls, peelings, and other leftovers from
processing our commercial potato and other crops. Utilizing on-farm crops reduces
transportation emissions.

e To help in this effort, our farm voluntarily participates in Validus animal welfare
certification. This independent company uses a detailed assessment and audit process that
follows stringent animal welfare guidelines to ensure socially responsible on-farm
practices. Threemile participates in four Validus animal welfare audits annually and has
scored above 95% on its animal health.

We use organic fertilizer application which reduces reliance on traditional fertilizer

e As part of our closed loop system, our dairy provides an abundant supply of nutrient-rich
manure, which we separate and dilute into a low-odor effluent. That “green water” is then
pumped through our precision irrigation system and applied to our crops on a circle-by-
circle basis.

e Using this natural fertilizer at carefully monitored agronomic rates dramatically reduces
our use of fossil fuel-based fertilizers on all crops while increasing production of our
certified organic crops.

e Our farm is an acknowledged leader in "green-water" application and was awarded the
US Dairy Sustainability Award in 2020.

e ——
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e When we use traditional fertilizer, we comply with BMPs to ensure maximum absorption
by the crop and lower emissions.

Threemile’s sustainable farming practices reduce GHG emissions, helping the state achieve
its carbon reduction goals

e Threemile has been a constant investor in innovative solutions that reduce our carbon
footprint.

e Our methane digester converts manure (nutrients) into a clean, renewable energy source,
sequestering approximately 136,000 metric tons per year of CO2.

e This is equivalent to the annual greenhouse gas emissions from 28,875 passenger
vehicles, or CO2 emissions from 16,285 homes’ energy consumption, or carbon
sequestration by 160,061 acres of forest land.

e On the farm, we use low-tillage practices and plant cover crops, enhancing our soil’s
ability to naturally capture carbon.

e The sum total of the digester, crop plantings and farming practices makes Threemile a
significant contributor in helping Oregon move toward a lower carbon emitting future.

Finally, Threemile team member safety is our number one priority. We follow all OSHA
regulations, maintain safety protocols and procedures, and always operate with safety at top of
mind. Our team members receive routine, extensive training in health and safety precautions
throughout our farming operation. When working in the digester, team members must wear
proper PPE and carry a multi-gas detector to determine if hazardous levels of biogas are present.

In conclusion, we strongly disagree with petitioners that DEQ can or should grant the petition
because: (1) the petition goes well beyond what the Dairy Air Task Force recommended, (2) our
dairy has demonstrated it meets and/or exceeds the air BMPs from neighboring state programs,
(3) DEQ does not have the expertise or resources to implement such a rule, and (4) the proposed
approach is excessively costly compared to the recognized task force recommendations.

We respectfully request that the EQC deny the petition.

Sincerely,
Bl OoAilln

Bill Antilla
President
Threemile Canyon Farms

e ——
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October 23, 2022

Heather Kuoppamaki

Oregon Department of Environmental Quality

700 NE Multnomah St.

Portland, OR 97232

SENT VIA EMAIL: DairyAir.Petition@deg.oregon.gov

Re: Threemile Canyon Farms Comments on Dairy Air Petition
Environmental Quality Commissioners:

Thank you for the opportunity for Threemile Canyon Farms to comment on the “Petition to
Promulgate Dairy Air Emissions Regulatory Program.” Because the petition proposes rules that
exceed DEQ’s authority and funding capacity, creates costly requirements for dairy farms, and
fails to grant the authority to the Oregon Department of Agriculture to administer, we
recommend that the Environmental Quality Commission deny the application.

Threemile Canyon Farms is a recognized leader in sustainable agriculture, combining dairy
operations with conventional and organic crop farming to create a closed-loop system where
nothing is wasted. Our zero-waste, values-driven operations reflect our commitment to
protecting the environment, caring for our animals, and supporting our team members and our
community. And while we share petitioners’ goals of reducing emissions from all sources, we do
not support the petition as it will create significant and unnecessary costs on dairies and provide
little to no actual air quality benefits.

For purposes of background, Threemile Canyon Farms was designed and built to protect all
natural resources, including air quality. Threemile’s geography is approximately 145 square
miles and 17 miles from the nearest town, Boardman, Oregon. When the farm was created, the
180-acre dairy operation was strategically built in the middle of the 93,000-acre farm — miles
away from neighboring communities. The dairy barn and milking parlor locations ensure our
cows are not disturbed by traffic and other ambient noises. The overall farm design has proven to
be a success —utilizing a closed loop system, growing nearly 40,000 acres of crops, using fewer
off-farm inputs and producing each gallon of high-quality milk — in the most efficient and truly
sustainable way possible. In short, we are far more than a dairy, but the dairy is a central piece to
our operation, providing world-class milk to a world-class cheesemaker and utilizing nutrients to
help grow more than 15,000 acres of organic and conventional crops.

It is important to note that petitioners’ arguments are not new, novel or otherwise tell the whole
story. For years, our innovative and sustainable farm has been the target of unfounded criticism
and called derogatory names like “mega-dairy” and “industrial-dairy”. We are neither. We are an

e ——
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innovative, progressive, and sustainable farm that is integrated in our community and proud of
our union and non-union team members.

Despite the unfounded criticism, Threemile took a leadership role and volunteered to have a
regulator — Oregon Department of Agriculture (ODA) — and Oregon State University (OSU) —
complete an audit of our air quality Best Management Practices (BMPs), which demonstrated
that our dairy operation is exceeding policymakers’ expectations for our on-farm sustainability
practices. As a result, the 2017 Legislature directed and funded the university and agency to
“evaluate and report on the air emission mitigation best management practices (BMP)***” at
Threemile Canyon Farms. These BMPs were based on the Idaho Dairy Ammonia Control
Practices Program and the Yakima (WA) Regional Clean Air Agency’s (YRCAA) Air Quality
Management Policy and Best Management Practices for Dairy Operations. Results of the
evaluation showed that Threemile Canyon Farms was “in compliance with each program.”
Frustratingly, petitioners continue to ignore the facts and instead choose to pursue policies that
are not good for the state.

Let us be clear, Threemile does and will continue to meet and exceed air quality BMPs
regardless of any regulatory framework. As recommended by the 2008 Dairy Air Task Force, we
continue to believe that voluntary BMPs are the most effective and efficient way to help dairies
of all sizes reduce on-farm emissions. An important component to any BMP program is technical
assistance. Because science and technology continue to evolve, it’s critical that the state provide
technical assistance to help design BMPs that can actually and meaningfully reduce on-farm
emissions at a realistically affordable cost and that do not compromise animal welfare nor
conflict with clean water protections. To do this work right, the state will need to make
considerable investments in research and qualified staff who can work collaboratively with the
other regulatory programs that impact food safety, animal welfare, employee safety, and water
quality and quantity. All of which are missing from the petition.

Below, we have outlined the numerous steps Threemile Canyon Farms is already doing to
protect air quality, most of which likely far exceed any required dairy BMPs across the country:

Threemile has implemented air quality best management practices and has been
recognized for its progressive investment in air quality protection

e Threemile exceeds compliance with air quality best management for dairy operations.
According to the Oregon Department of Agriculture (which evaluated air emission
mitigation best management practices on Threemile in 2017), Threemile is meeting
compliance with air quality programs in Oregon’s neighboring states of Idaho and
Washington.

e Threemile’s methane digester is a big part of the farm’s long-standing sustainable
farming tradition, converting dairy waste into a clean, renewable energy source —
Renewable Natural Gas (RNG). Through its operation, the digester extracts methane gas
from dairy manure to improve air quality and produce fuel.

e ——
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e Anaerobic digestion for methane production almost completely controls odors from
manure.

e While RNG is fully interchangeable with natural gas in terms of its use, its production is
considered superior to natural gas because it is carbon negative.

e Multi-million-dollar infrastructure investments have allowed the farm to significantly
reduce ammonia emissions through impervious flushable wastewater and systems to
reduce the amount of time water stays in lagoons.

e We worked cooperatively with the Oregon Department of Agriculture and the Oregon
Department of Environmental Quality to create a Class 111 pollution permit that lays out
exacting standards for our farm and dairy that exceed any previously existing ones.

e We participated in the Dairy Air Quality Task Force and have been recognized by the
DEQ for our continuous adaptation and voluntarily implementation of a number of those
recommendations, including the quick turnover of the lagoons, and our effluent
application practices (meaning: we apply freshwater following effluent and immediately
incorporate it into the soil after application).

Animal air emissions are reduced through a healthy and balanced diet

e Threemile is on the frontlines of using nutrition science to control air emissions of cows
through diet. First and foremost, we are constantly looking at opportunities to help
improve dairy cow health, but with that often comes reduced emissions. Meaning, we can
produce the most milk with the fewest GHG emissions.

e The balanced rations are composed of commaodities raised on the farm — corn, alfalfa,
and other feed crops — supplemented with culls, peelings, and other leftovers from
processing our commercial potato and other crops. Utilizing on-farm crops reduces
transportation emissions.

e To help in this effort, our farm voluntarily participates in Validus animal welfare
certification. This independent company uses a detailed assessment and audit process that
follows stringent animal welfare guidelines to ensure socially responsible on-farm
practices. Threemile participates in four Validus animal welfare audits annually and has
scored above 95% on its animal health.

We use organic fertilizer application which reduces reliance on traditional fertilizer

e As part of our closed loop system, our dairy provides an abundant supply of nutrient-rich
manure, which we separate and dilute into a low-odor effluent. That “green water” is then
pumped through our precision irrigation system and applied to our crops on a circle-by-
circle basis.

e Using this natural fertilizer at carefully monitored agronomic rates dramatically reduces
our use of fossil fuel-based fertilizers on all crops while increasing production of our
certified organic crops.

e Our farm is an acknowledged leader in "green-water" application and was awarded the
US Dairy Sustainability Award in 2020.

e ——
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e When we use traditional fertilizer, we comply with BMPs to ensure maximum absorption
by the crop and lower emissions.

Threemile’s sustainable farming practices reduce GHG emissions, helping the state achieve
its carbon reduction goals

e Threemile has been a constant investor in innovative solutions that reduce our carbon
footprint.

e Our methane digester converts manure (nutrients) into a clean, renewable energy source,
sequestering approximately 136,000 metric tons per year of CO2.

e This is equivalent to the annual greenhouse gas emissions from 28,875 passenger
vehicles, or CO2 emissions from 16,285 homes’ energy consumption, or carbon
sequestration by 160,061 acres of forest land.

e On the farm, we use low-tillage practices and plant cover crops, enhancing our soil’s
ability to naturally capture carbon.

e The sum total of the digester, crop plantings and farming practices makes Threemile a
significant contributor in helping Oregon move toward a lower carbon emitting future.

Finally, Threemile team member safety is our number one priority. We follow all OSHA
regulations, maintain safety protocols and procedures, and always operate with safety at top of
mind. Our team members receive routine, extensive training in health and safety precautions
throughout our farming operation. When working in the digester, team members must wear
proper PPE and carry a multi-gas detector to determine if hazardous levels of biogas are present.

In conclusion, we strongly disagree with petitioners that DEQ can or should grant the petition
because: (1) the petition goes well beyond what the Dairy Air Task Force recommended, (2) our
dairy has demonstrated it meets and/or exceeds the air BMPs from neighboring state programs,
(3) DEQ does not have the expertise or resources to implement such a rule, and (4) the proposed
approach is excessively costly compared to the recognized task force recommendations.

We respectfully request that the EQC deny the petition.

Sincerely,
Bl OoAilln

Bill Antilla
President
Threemile Canyon Farms

e ——

Castle Rock Farming, LLC  Cold Springs Dairy, LLC Columbia River Dairy, LLC Sixmile Dairy, LLC Sixmile Land and Cattle, LLC
75906 Threemile Road, Boardman OR 97818 541.481.9274



From: Rep Gomberg

To: PETITION Dairyair * DEQ

Subject: Dairy Air Emissions Petition Comment

Date: Sunday, October 23, 2022 3:52:59 PM

Attachments: Rep Gomberg Comment on Petition to Promulgate Dairy Air Emissions Requlatory Program 10 23.pdf
Hi Heather,

Thank you for the opportunity to provide public comment. I've attached a letter from Representative
David Gomberg regarding the Dairy Air Emissions Petition.

Please let me know if you have any questions!
Best,

Luke Harkins (he/him)
Chief of Staff, HD 10
State Rep. David Gomberg
900 Court St. NE, H-480
Salem, Oregon 97301

C: 971-678-3609
0:503-986-1410
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DAVID GOMBERG
STATE REPRESENTATIVE
DISTRICT 10

HOUSE OF REPRESENTATIVES
October 23, 2022

Kathleen George, Chair Oregon Environmental Quality Commission
Attn: Stephanie Caldera 700 NE Multnomah Street, Suite 600
Portland, Oregon 97232

Dear Chair George and Members of the Commission,

I am writing to share concerns I have regarding the Dairy Air Emissions Petition. While I feel strongly about the
need for thoughtful and measured regulatory responses to harmful greenhouse gas emissions and particulate matter,
I am requesting the Environmental Quality Commission reject the petition at this time.

It is no secret that dairy has been a cornerstone of my legislative district. And with our dairy farms put in the
unfortunate economic position as price-takers within the agricultural sector, I have great concerns for the financial
impacts any potential rulemaking on our local farmers.

The 9% Circuit U.S. Court of Appeals decision under Food & Water Watch, Inc., et al. v. USEPA poses serious
questions about the future of federal rulemaking for CAFOs under the Clean Water Act. Additionally, with the EPA
currently studying national air emissions with the intent to promulgate new rules, anything DEQ does in the
meantime will need to be changed or repealed if it conflicts with new federal regulations. This poses a financial risk
to dairy farms that may begin investing in monitoring and mitigation practices to align with DEQ regulations.

I am further concerned about DEQ’s ability to stand-up a new regulatory program given the Department’s recent
challenges managing existing regulatory issues. And with the abrupt departure of former DEQ Director Richard
Whitman in late September, I am concerned that this transitionary period is not the appropriate time to develop new
rules regulating an industry already facing volatile economic pressures.

I too would like to see steps taken to reduce methane emissions, ammonia, and particulate matter from CAFOs in
Oregon. However, addressing emissions from CAFOs needs to be delicately balanced with the input of our local
dairy communities — not rushed in a manner that may pose a detrimental threat to our struggling agricultural sector.

Thank you for the opportunity to provide this feedback.

Warm Regards,

Representative David Gomberg
Oregon House District 10

900 Court St NE Salem, OR 97401 | 503-986-1410 | Rep.DavidGomberg@oregonlegislature.gov






DAVID GOMBERG
STATE REPRESENTATIVE
DISTRICT 10

HOUSE OF REPRESENTATIVES
October 23, 2022

Kathleen George, Chair Oregon Environmental Quality Commission
Attn: Stephanie Caldera 700 NE Multnomah Street, Suite 600
Portland, Oregon 97232

Dear Chair George and Members of the Commission,

I am writing to share concerns I have regarding the Dairy Air Emissions Petition. While I feel strongly about the
need for thoughtful and measured regulatory responses to harmful greenhouse gas emissions and particulate matter,
I am requesting the Environmental Quality Commission reject the petition at this time.

It is no secret that dairy has been a cornerstone of my legislative district. And with our dairy farms put in the
unfortunate economic position as price-takers within the agricultural sector, I have great concerns for the financial
impacts any potential rulemaking on our local farmers.

The 9% Circuit U.S. Court of Appeals decision under Food & Water Watch, Inc., et al. v. USEPA poses serious
questions about the future of federal rulemaking for CAFOs under the Clean Water Act. Additionally, with the EPA
currently studying national air emissions with the intent to promulgate new rules, anything DEQ does in the
meantime will need to be changed or repealed if it conflicts with new federal regulations. This poses a financial risk
to dairy farms that may begin investing in monitoring and mitigation practices to align with DEQ regulations.

I am further concerned about DEQ’s ability to stand-up a new regulatory program given the Department’s recent
challenges managing existing regulatory issues. And with the abrupt departure of former DEQ Director Richard
Whitman in late September, I am concerned that this transitionary period is not the appropriate time to develop new
rules regulating an industry already facing volatile economic pressures.

I too would like to see steps taken to reduce methane emissions, ammonia, and particulate matter from CAFOs in
Oregon. However, addressing emissions from CAFOs needs to be delicately balanced with the input of our local
dairy communities — not rushed in a manner that may pose a detrimental threat to our struggling agricultural sector.

Thank you for the opportunity to provide this feedback.

Warm Regards,

Representative David Gomberg
Oregon House District 10

900 Court St NE Salem, OR 97401 | 503-986-1410 | Rep.DavidGomberg@oregonlegislature.gov



From: Ward Barker

To: PETITION Dairyair * DEQ
Subject: Dairy Air Emissions Petition
Date: Monday, October 10, 2022 9:53:44 PM

Here's a perfect example of experts who know nothing trying to make more regulations to
solve something that someone with zero experience claims is a problem. This is what's known

as "government overreach".

We don't need more regulations that only serve to throttle businesses. Such a proposal will
only drive out dairy farmers, drive up their costs, drive up the prices the consumer pays... just
as every other proposal has done.

Most of you can't see past the ends of your noses. These regulations are (1) a complete waste
of taxpayer monies on the front end, (2) an unnecessary and expensive burden on the affected
industry, AND (3) a waste of consumer dollars on the back end as well... and since the
taxpayer is also the consumer, guess who gets hit twice with the bill?

Sent from my Android phone with WEB.DE Mail. Please excuse my brevity.


mailto:wbarker@web.de
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From: Michael Blankenship

To: PETITION Dairyair * DEQ

Subject: Dairy Air Emissions rule making petition
Date: Tuesday, October 11, 2022 10:43:59 AM
Attachments: Outlook-einilkg0.ipg

Dairy Air Emissions Petition.docx

| deny the petition to promulgate dairy emissions regulatory program.

See attachment for further comment.

Michael Blankenship
Water Quality & Invasive Weed Ast. Coordinator

Tillamook County Soil & Water Conservation District

4000 Blimp Blvd Ste. 200, Tillamook, OR 97141
Office: 503-457-9017 Ex: 9017

Mobil: 971-772-4045

Web: www.tillamookcountyswcd.org


mailto:mbtillamookswcd@outlook.com
mailto:DairyAir.Petition@DEQ.oregon.gov
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Agriculture is the number one vital part of this country. There has always been a high standard held for food safety and regulations in the agriculture sector. I personally value people’s health, land, and choices to decide how farmers choose the best practices. For Dairy, CAFOs have really done a good job with setting standards that protect the producer and the consumer, along with the environment.

I have been part of my 4th generation dairy farm and personally understand the importance of following the guidelines and aiming for the best product for the consumer. “If it’s not good enough for me to drink, it’s not good enough for other people to drink it”. In the state of Oregon, our state has the cleanest water and air quality amongst most states in the U.S. That is accomplished by good stewards of the land and not by the state’s regulations. Farmers are making personal decisions to conserve for the future, to pass farms down to the next generation.

Portland and other large cities in the State of Oregon that emit pollutions (Smog) is a concern that needs to be addressed. If there is an air quality issue, then fix major concerns first. Farmers need the path of least resistance to continue to farm into the future. The cost of farming cannot continue to raise. The profit gain for the producer is not matching the inflation that the U.S. has bestowed upon the American citizen, including the farmers. 

The decision to promulgate dairy emissions regulatory program needs to be denied, I deny the petition. I am not in support of The Oregon Department of Environmental Quality making this ruling, or Environmental Quality Commission.



Michael Blankenship

10/11/2022


Dairy Air Emissions Petition

Agriculture is the number one vital part of this country. There has always been a high standard
held for food safety and regulations in the agriculture sector. | personally value people’s health, land,
and choices to decide how farmers choose the best practices. For Dairy, CAFOs have really done a good
job with setting standards that protect the producer and the consumer, along with the environment.

| have been part of my 4™ generation dairy farm and personally understand the importance of
following the guidelines and aiming for the best product for the consumer. “If it’s not good enough for
me to drink, it’s not good enough for other people to drink it”. In the state of Oregon, our state has the
cleanest water and air quality amongst most states in the U.S. That is accomplished by good stewards of
the land and not by the state’s regulations. Farmers are making personal decisions to conserve for the
future, to pass farms down to the next generation.

Portland and other large cities in the State of Oregon that emit pollutions (Smog) is a concern
that needs to be addressed. If there is an air quality issue, then fix major concerns first. Farmers need
the path of least resistance to continue to farm into the future. The cost of farming cannot continue to
raise. The profit gain for the producer is not matching the inflation that the U.S. has bestowed upon the
American citizen, including the farmers.

The decision to promulgate dairy emissions regulatory program needs to be denied, | deny the
petition. | am not in support of The Oregon Department of Environmental Quality making this ruling, or
Environmental Quality Commission.

Michael Blankensiiip
10/11/2022



From: Rep Weber

To: PETITION Dairyair * DEQ

Subject: Dairy Air Petition - Letter from legislators
Date: Sunday, October 23, 2022 1:32:23 PM
Attachments: Dairy letter.pdf

Good afternoon:

Attached please find a letter from legislators regarding the “Petition to Promulgate Dairy Air
Emissions Regulatory Program”. Please contact my office should you have any questions.

Regards,

Rep Suzanne Weber
House District 32

Rural Northwest Oregon
503-300-4493


mailto:Rep.SuzanneWeber@oregonlegislature.gov
mailto:DairyAir.Petition@DEQ.oregon.gov

October 21, 2022

Kathleen George, Chair

Oregon Environmental Quality Commission
Attn: Stephanie Caldera

700 NE Multnomah Street, Suite 600
Portland, Oregon 97232

Dear Chair George and Members of the Commission:

Thank you for the opportunity to provide public comment on the “Petition to Promulgate Dairy Air
Emissions Regulatory Program”. As Legislators, we are concerned about the scope of this rulemaking
and the potential harms it will cause our family-owned dairy farms. Additionally, we do not believe the
Legislature has granted the agency(ies) the budget or position authority to move forward with this
complex rule and rulemaking. As such, we request that the Environmental Quality Commission deny the
petition.

Oregon’s dairy farms are critically important, not only to many of our Legislative Districts, but also to the
state providing $9.73 Billion in total economic impact, amounting to 3.8% of Oregon’s GDP. Proudly, we
boast some of the most sustainable farms and recognized dairy product brands in the world. We
support our dairy farms and dairy farmers.

We are aware the Commission received a petition that would create new, expensive mandates on family
dairy farms across the state. The petition uses anti-agriculture language, and we disagree with the
notion that such a program would apply only to “large” farms; it will apply to nearly all commercial
family-owned dairies. Regulatory programs of this scale and of this nature require thoughtful,
comprehensive, and data-driven analysis to be completed up front and a balancing of many variables in
consultation with the legislature if we are to ensure the longevity and sustainability of Oregon’s dairy
sector.

The rulemaking requested by petitioners is neither the right time nor right approach. The EPA is
currently studying national air emissions and will use the data collected to promulgate rules aimed at
reducing emissions from CAFOs (among other sources) if the data shows there is a risk to human health
posed by CAFO air emissions. Anything DEQ promulgates in the meantime will need to be changed or
repealed if it conflicts with the federal regulations. In addition, if our dairy farms invest in technology,
monitoring, or other practice changes to meet regulations promulgated by DEQ before the federal
guidelines are published and those actions end up being unnecessary or conflict with federal guidelines,
this would be a significant waste of limited resources of these important businesses.

Finally, we understand implementing both the petition and the 2008 Dairy Air Task Force
recommendations would require new staff and resources — neither of which has been approved by the
legislature. DEQ has already taken on more work than they have the budget and staffing resources to do
and should not take on anymore.

In conclusion, we ask that the EQC realize the agency’s limitations and authority and deny the expensive
and unnecessary petition to regulate air emissions from Oregon’s dairy farms.





Sincerely,

G2t .

Senatof Dick Anderson
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Senator Bill Hansell
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October 21, 2022

Kathleen George, Chair

Oregon Environmental Quality Commission
Attn: Stephanie Caldera

700 NE Multnomah Street, Suite 600
Portland, Oregon 97232

Dear Chair George and Members of the Commission:

Thank you for the opportunity to provide public comment on the “Petition to Promulgate Dairy Air
Emissions Regulatory Program”. As Legislators, we are concerned about the scope of this rulemaking
and the potential harms it will cause our family-owned dairy farms. Additionally, we do not believe the
Legislature has granted the agency(ies) the budget or position authority to move forward with this
complex rule and rulemaking. As such, we request that the Environmental Quality Commission deny the
petition.

Oregon’s dairy farms are critically important, not only to many of our Legislative Districts, but also to the
state providing $9.73 Billion in total economic impact, amounting to 3.8% of Oregon’s GDP. Proudly, we
boast some of the most sustainable farms and recognized dairy product brands in the world. We
support our dairy farms and dairy farmers.

We are aware the Commission received a petition that would create new, expensive mandates on family
dairy farms across the state. The petition uses anti-agriculture language, and we disagree with the
notion that such a program would apply only to “large” farms; it will apply to nearly all commercial
family-owned dairies. Regulatory programs of this scale and of this nature require thoughtful,
comprehensive, and data-driven analysis to be completed up front and a balancing of many variables in
consultation with the legislature if we are to ensure the longevity and sustainability of Oregon’s dairy
sector.

The rulemaking requested by petitioners is neither the right time nor right approach. The EPA is
currently studying national air emissions and will use the data collected to promulgate rules aimed at
reducing emissions from CAFOs (among other sources) if the data shows there is a risk to human health
posed by CAFO air emissions. Anything DEQ promulgates in the meantime will need to be changed or
repealed if it conflicts with the federal regulations. In addition, if our dairy farms invest in technology,
monitoring, or other practice changes to meet regulations promulgated by DEQ before the federal
guidelines are published and those actions end up being unnecessary or conflict with federal guidelines,
this would be a significant waste of limited resources of these important businesses.

Finally, we understand implementing both the petition and the 2008 Dairy Air Task Force
recommendations would require new staff and resources — neither of which has been approved by the
legislature. DEQ has already taken on more work than they have the budget and staffing resources to do
and should not take on anymore.

In conclusion, we ask that the EQC realize the agency’s limitations and authority and deny the expensive
and unnecessary petition to regulate air emissions from Oregon’s dairy farms.
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From: catherine Caudle

To: JOHNSON James * ODA; heather.kuoppanmaki@deg.oregon.gov; PETITION Dairyair * DEQ
Subject: Dairy Air Petition
Date: Wednesday, October 5, 2022 6:04:01 PM

A special meeting is scheduled on this petition for 11/15/2022 regarding the regulation of dairy
emissions. Per Oregon's long standing land use law "right to farm" the dairies are protected and
any action by the DEQ would be stopped. Please review this long standing law that protects the
uses of farm land including the "smells" associated with those uses here State of Oregon: Natural

Resources - .and Use and Rioht to Farm

State of Oregon: Natural Resources - Land Use
and Right to Farm

Therefore, I must request that the DEQ deny the petition as it would be found unlawful.

Catherine Caudle
2187 NW Quince Place
Redmond Oregon 97756


mailto:caudlecatherine@yahoo.com
mailto:James.JOHNSON@oda.oregon.gov
mailto:heather.kuoppanmaki@deq.oregon.gov
mailto:DairyAir.Petition@DEQ.oregon.gov
https://www.oregon.gov/oda/programs/NaturalResources/Pages/LandUse.aspx
https://www.oregon.gov/oda/programs/NaturalResources/Pages/LandUse.aspx
https://www.oregon.gov/oda/programs/NaturalResources/Pages/LandUse.aspx
https://www.oregon.gov/oda/programs/NaturalResources/Pages/LandUse.aspx
https://www.oregon.gov/oda/programs/NaturalResources/Pages/LandUse.aspx
https://www.oregon.gov/oda/programs/NaturalResources/Pages/LandUse.aspx

From: Tyler Thackeray

To: PETITION Dairyair * DEQ
Subject: Dairy Air Pollution
Date: Thursday, October 6, 2022 8:55:38 AM

To whom I may concern,

We are focusing on the wrong sources of air pollution. Dairies produce a very small amount of
the world's air pollution. Why not focus our clean air initiatives on things that could have a
greater impact. Not only that dairy farms are decreasing year after year. I don't think the goal
is to rid the state of farmers however these kinds of initiatives are the reason more people are
moving out of the state rather than in.

Thank you

Tyler Thackeray
503-930-9993


mailto:tyler@crystalcreekusa.com
mailto:DairyAir.Petition@DEQ.oregon.gov

From: sara walker

To: PETITION Dairyair * DEQ
Subject: Dairy Air restrictions
Date: Wednesday, October 5, 2022 4:57:31 PM

I think this is a ridiculous proposal. I am absolutely against it.


mailto:nuttbutts@yahoo.com
mailto:DairyAir.Petition@DEQ.oregon.gov

From: Joel Slegers

To: PETITION Dairyair * DEQ
Subject: DairyAir
Date: Tuesday, October 18, 2022 11:11:08 PM

I oppose the dairy air quality petition.

As a family dairy farm, we use manure to fertilize our crops. Manure produced is used on site to grow crops. The
alternative would be to truck in and spread chemical fertilizers; emitting more fossil fuel exhaust and allowing for
more runoff of more easily degraded, non-organic chemicals.

Our product is produced and consumed locally. We are what’s best in terms of air quality.


mailto:joelslegers@hotmail.com
mailto:DairyAir.Petition@DEQ.oregon.gov

From: Dave Wells

To: PETITION Dairyair * DEQ
Subject: Deny the petition to Promulgate Dairy Air Emissions Rules
Date: Friday, October 7, 2022 8:17:06 AM

Dear Oregon Environmental Quality Commission:
Please deny the current petition to promulgate dairy air emissions rules.

I live in Tillamook County, virtually the home of the dairy industry in Oregon, and have now for more
than 40 years. Tillamook City is even known as “The Dairylands”. Rule making and additional
regulation is not the way to achieve the goals of the petitioners. Through cooperation and
incentives with the Tillamook County Soil and Water Conservation District and USDA Natural
Resource Conservation Service | have seen (and smelled) improvements in air quality achieved
through voluntary means. This work continues.

Regulation carries with it the possibility of reducing federal funding available to promote improved
dairy practices. Once something is mandated there is not/less possibility of Federal assistance to
help achieve desired outcomes, it falls on the operator exclusively. Tree planting in Oregon is like
that following a harvest. There is no direct financial assistance to replant in Oregon as it is the law,
unlike other states where landowners can receive Federal assistance.

Again, please deny the current petition to promulgate dairy air emission rules.
Yours truly,
David Wells

Tillamook, Oregon

Sent from Mail for Windows
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From: marvinsgardensandcattleco@gmail.com

To: PETITION Dairyair * DEQ
Subject: DEQ Dairy Air petition,
Date: Tuesday, October 4, 2022 8:52:03 AM

Deny the petition. The air quality from a Dairy and other agricultural products, such as marijuana,
hemp, hog farms, beef feed lots is not necessary. Radical organizations that are hell bent on
destroying Oregon’s agricultural in Oregon by excessive regulation and taxation. These organizations
have no idea what it takes to produce food and other agricultural products that feed our population.
Forcing this industry to have regulated air quality will destroy the industry for the small operator
and leave only the large commercial operations who can afford to meet the cost of implementing
the regulation. Oregon will see the agricultural producers leave this State and establish their
businesses in an Agricultural friendly State. The food costs in Oregon will continue to rise
substantially with increased shipping costs. Over regulation, and policies that discourage small
business and increase poverty and welfare dependency will destroy Oregon’s agriculture.
Sustainable agriculture and the by-products that agriculture produces can be renewable sources for
sustainable energy.

Marvin Parker
Marin’s Gardens and Cattle Company LLC

Sent from Mail for Windows
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From: Ian Anderson

To: PETITION Dairyair * DEQ
Subject: Deq
Date: Friday, October 7, 2022 2:45:11 PM

No to any regulations for dairy air emissions programs to quantify and regulate air emissions
on any dairy confined animal feeding operations.

Get Outlook for i0OS
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KUOPPAMAKI Heather * DEQ

From: Tami Kerr <tami.kerr@oregondairyfarmers.org>

Sent: Sunday, October 23, 2022 2:03 PM

To: PETITION Dairyair * DEQ

Subject: EQC Petition Comment and Legal Memo - Deny Petition for Lack of Statutory Authority

Attachments: EQC Petition Comments Cover Letter_ ODFA.pdf; 2022-10-23 TT Dairy Air Petition comment letter[2]
[1].pdf

Thank you for the opportunity to provide comment.

Tam:i Kerr
Executive Director

Email: tami.kerr@oregondairyfarmers.org
Phone: 971-599-5269 | Mobile: 541-740-8880

1320 Capitol ST NE, Suite 160, Salem, OR 97301
www.OregonDairyFarmers.org




October 23, 2022 1320 Capitol Street NE
Suite 160

Kathleen George, Chair S(%?%s%g g;gg

Oregon Environmental Quality Commission oregondairyfarmers.org

Attn: Stephanie Caldera

700 NE Multnomah Street, Suite 600
Portland, Oregon 97232

Dear Chair George and members of the Oregon Environmental Quality Commission:

The Oregon Dairy Farmers Association is submitting the attached memo regarding the
Commission’s authority to adopt by rule a dairy air emissions regulatory program rules as
requested in the petition submitted by Food and Water Watch and 21 co-petitioners, dated
August 17, 2022.

As you will see in the memo, per our counsel’s legal analysis, the Commission must deny
the Petition under ORS 183.390 for lack of statutory authority.

Thank you for the opportunity to provide comment.
Sincerely,

U hese
Tami Kerr

Executive Director
Oregon Dairy Farmers Association
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October 23, 2022

VIA EMAIL ONLY

Kathleen George, Chair

Oregon Environmental Quality Commission
Attn: Stephanie Caldera

700 NE Multnomah Street, Suite 600
Portland, Oregon 97232

Oregon Environmental Quality Commission
700 NE Multnomah Street, Suite 600
Portland, Oregon 97232

Re: Dairy Air Permitting Rule Petition Must Be Denied for Lack of
Statutory Authority

Dear Chair George and members of the Oregon Environmental Quality
Commission:

Thank you for the opportunity to comment on the petition for rulemaking from
Food and Water Watch and 21 co-petitioners, dated August 17, 2022, requesting
that the Environmental Quality Commission adopt by rule a dairy air emissions
regulatory program (the Petition). As you know, when reviewing a petition
requesting adoption of rules under ORS 183.390 and OAR 137-001-0070, the
Commission “shall consider” the statutory citation or legal basis for the rule, and
shall either deny the petition in writing or initiate rulemaking no later than 90
days after the petition is received.

Here, the proposed rules in the Petition would far exceed (and in many instances
conflict with) the EQC’s limited existing authority, under ORS 468A.020 (2)(b) and
(c), to regulate dairy air emissions. Regardless of whether the Commission or the
Department of Environmental Quality (DEQ) wishes to take up the substance of
regulating dairy air emissions in the future, the Commission must deny the
Petition under ORS 183.390 for lack of statutory authority.

direct
main



Oregon Environmental Quality Commission
Kathleen George

October 23, 2022

Page 2

While other commenters will likely highlight additional substantive policy and
legal issues with the proposed rules in the Petition, this letter focuses only on the
statutory authority question as it is dispositive in this instance.

I. BACKGROUND

Prior to 2007, Oregon law exempted all agricultural operations other than field
burning in the Willamette Valley from regulation under the air pollution laws
contained in ORS chapter 468, 468A and 468B.! In 2007, the Legislature adopted
Senate Bill 235, which made three targeted changes to Oregon law that are all
relevant to the Commission’s review of the Petition. First, SB 235 modified the
agricultural exemption from the air pollution laws to, under ORS 468A.020 (2)(b),
narrowly authorize the EQC to apply the air pollution laws to agricultural
operations “to the extent . . . necessary to implement the federal Clean Air Act[.]”2

Second, SB 235 established a Task Force on Dairy Air Quality (Task Force), and
narrowly authorized the Commission, in ORS 468A.020 (2)(c), and again only to the
extent necessary and in the commission’s discretion, “to implement a
recommendation of the Task Force on Dairy Air Quality . . . for the regulation of
dairy air contaminant emissions.” 3 That Task Force was convened in 2007 of
diverse stakeholders from across Oregon, including environmentalists,
agriculturists, higher education faculty and government employees from various
agencies. Over the course of seven meetings, the Task Force studied the air
emissions associated with dairy operations, including but not limited to, emissions
regulated under the Clean Air Act.# It also evaluated alternatives for reducing air
emissions, and explored voluntary measures, including education, demonstration
projects, and incentive options, together with regulatory or legislative options for
emissions reductions. The Task Force issued its Final Report, including a
recommendation for action contained in Section IV of the report, on July 1, 2008.5

Finally, the bill directed the DEQ and the Oregon Department of Agriculture (ODA)
to enter into a Memorandum of Understanding (MOU) in order to implement the
federal Clean Air Act (federal CAA) requirements for agriculture. In entering the

1 Oregon Dairy Air Quality Task Force, Final Report to the Department of
Environmental Quality & Department of Agriculture, July 1, 2008, at 3 (Task Force
Final Report).

2 Section 4, chapter 799, Oregon Laws 2007.

3 Sections 3 and 4, chapter 799, Oregon Laws 2007.

4 Task Force Final Report at 1.

51d.



Oregon Environmental Quality Commission
Kathleen George

October 23, 2022

Page 3

MOU, the agencies are required to consider the desirability of having ODA serve as
the lead agency responsible for administration of programs related to agriculture,
as ODA has done for many years with regards to water pollution.¢ That
requirement is now codified at ORS 468A.790.

The Petition at issue here proposes rules that would broadly define “Regulated
Dairy,” summarily declare every Regulated Dairy to be an air contaminant source,
and subject each Regulated Dairy to regulation under a comprehensive new dairy
air emissions program.” The proposed rules would apply significantly enhanced
requirements to the subset of Regulated Dairies with the potential to emit
pollutants in excess of any federal CAA permitting thresholds, and would apply to
any new or expanding Regulated Dairy as of the effective date of the rules.8 For
existing facilities, the proposed rules would apply beginning 365 days following the
effective date, with no voluntary or grace periods. The proposed rules would
require permit renewal every five years.?

The proposed rules in the Petition would be wholly implemented and enforced by
the DEQ, with no requirements for consultation or coordination with ODA and no
provision for oversight by any entity other than the EQC.

II. ANALYSIS

A. The proposed rules exceed the EQC’s limited statutory
authority to regulate dairies to “extent necessary to. ..
implement the federal Clean Air Act.”

As stated above, the Commission’s authority to promulgate rules in this instance is
limited to the authority granted in ORS 468A.020 (2)(b) and (c). Looking first to
ORS 468A.020 (2)(b), the Commission has limited authorization under that

6 See ORS 468B.217; Environmental Quality Commission and Oregon Department
of Agriculture Memorandum of Understanding Related to the Confined Animal
Feeding Operations Program (July 2021), available at
https://www.oregon.gov/oda/shared/Documents/Publications/NaturalResources/CAF
OMOU.pdf. Under ORS 468B.217, DEQ and ODA have entered an MOU that has
vested ODA with the authority to implement this state’s Confined Animal Feeding
Operation water quality permitting program since 1993.

7The Petition, Proposed Rule Language section 3 (22) (defining “Regulated Dairy”);
section 1 (finding and declaring Regulated Diaries to be air contamination sources).
8 Id. at Sections 4, 5(5).

9 Id. at Section 8.
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provision to apply the air pollution laws to agricultural operations only “to the
extent . .. necessary to implement the federal Clean Air Act.”

Here, the Petition acknowledges that the federal CAA will only apply when
emissions are of a sufficient quantity to trigger federal permitting requirements.0
Nonetheless, the proposed rules in the Petition would require an air impact
assessment and emissions permit for every existing and new or expanding
Regulated Diary, regardless of its emissions profile.1! Regulated Dairies with “a
potential to emit pollutants in excess of any federal CAA permitting thresholds”
would, in addition to being required to obtain all requisite federal CAA permits, be
required under their state diary air emissions permit to implement all of a more
stringent tier (“Tier 1”) of best management practices, and meet other enhanced
state-based requirements.1?2 The Petition acknowledges that, based on the data at
petitioners’ disposal, it is possible that as few as roughly one-third of the dairies
affected by the proposed rules could trigger any federal permitting requirements.13

Thus, instead of only applying permitting requirements to the “extent . . . necessary
to implement” the federal CAA, the proposed rules expansively apply to a large
swath of dairies that likely do not emit air pollutants in amounts sufficient to
trigger federal permitting, and place various state requirements on all Regulated
Dairies that are in addition to what federal law may require. Because the proposed
rules go beyond the extent necessary to implement the federal CAA, the proposed
rules exceed the Commission’s authority to adopt rules under ORS 468A.020 (2)(b).

Furthermore, whether regulatory actions are limited to the “extent . . . necessary”
to implement a federal law must be considered in the context of federal
implementation of that law. At this time, and as is recognized by petitioners, a

10 See the Petition at pg 24.

11 The Petition, Proposed Rule Language at Section 4 (applicability), Section 6
(permit requirements).

12 Id. at Section 6 (2) (requiring DEQ to promulgate and apply to dairies MACT
pursuant to OAR 340-244-0210 (2); OAR 340-244-0210 (2) (requiring the state to
promulgate MACT standards if the EPA fails to do so).

13 See the Petition at pg 14 (estimating that the proposed rules would apply to
approximately 91 facilities); pg 28 (stating that only two Oregon dairies would
exceed the thresholds to trigger PSD permitting requirements under the federal
CAA for VOC emissions); pgs 30-31 (arguing that, depending on how calculated,
somewhere between 33 and 69 Oregon dairies could emit VOCs sufficient to exceed
the hazardous air pollutant (HAP) regulatory threshold for Title V permitting
under the federal CAA).
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consent agreement continues to be in place that provides safe harbor from federal
enforcement of the federal CAA to certain members of the dairy industry that may
be covered by the proposed rules in the Petition.14 That consent agreement
recognizes the difficulty in assessing emissions from these facilities, and will
therefore stay in place until the Environmental Protection Agency has developed
new emissions modeling tools for the industry.1> Federal appropriations bills have
also placed significant limits in recent years on federal implementation of the CAA
with regard to agricultural operations. Most recently, the 2022 Consolidated
Appropriations Act included, in the budget provisions for the Interior Department,
a section providing that:

“Notwithstanding any other provision of law, none of the
funds made available in this Act or any other Act may be
used to promulgate or implement any regulation
requiring the issuance of permits under title V of the
Clean Air Act (42 U.S.C. 7661 et seq.) for carbon dioxide,
nitrous oxide, water vapor, or methane emissions
resulting from biological processes associated with
livestock production.”16

Carbon dioxide, nitrous oxide and methane emissions, however, would all be
regulated under the proposed rules in the Petition.

While the CAA in the usual instance allows for states to regulate above and beyond
what federal law requires, this situation is unique. Here, the legislature has
clearly and significantly constrained the Commission’s authority with regard to
agricultural operations, only authorizing rulemaking to the “extent ... necessary” to
implement the federal CAA. Where the federal government itself is not currently
implementing the CAA with regard to emissions subject to the Petition, stepping in
to regulate above and beyond federal implementation exceeds the Commission’s
authority under ORS 468A.020 (2)(b).

The Petition ultimately acknowledges that the proposed rules go well beyond the
rulemaking authority granted in ORS 468A.020 (2)(b), stating that “insofar as the
federal Clean Air Act does not provide the legal authority for any one aspect of the
proposed permitting system, the Dairy Task Force recommendations provide the

14 See the Petition pg 25; 70 Fed. Reg. 4957, 4959 (Mar. 2, 2005).

1570 Fed. Reg. at 4959.

16 Division G, Department of the Interior, Environment, and Related Agencies
Appropriations Act of 2022, Title IV, H.R. 2471, 117th Congress, section 436 (2022).
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necessary legal grounding.”7 In this assertion, however, the petitioners are again
incorrect.

B. The proposed rules exceed the Commission’s statutory
authority to implement “a recommendation” of the Dairy Air
Task Force.

Because the Commission may not initiate the rulemaking requested by the Petition
under ORS 468A.020(2)(b), the only remaining avenue is via the Commission’s
authority under ORS 468A.020 (2)(c).

ORS 468A.020 (2)(c) authorizes the EQC, in its discretion, to regulate agricultural
operations under the air quality laws to the extent necessary to “implement a
recommendation of the Task Force on Dairy Air Quality created under section 3,
chapter 799, Oregon Laws 2007, for the regulation of dairy air contaminant
emissions.” (Emphasis added). This authority, like the authority in ORS 468A.020
(2)(b), is quite narrow. It only authorizes the Commission to adopt, in its
discretion, one recommendation by a specific Task Force that was convened
beginning in 2007 and that ultimately issued its recommendation as part of a Final
Report to the Department of Environmental Quality & Department of Agriculture,
released on July 1, 2008 (the Task Force Final Report).

The Task Force members acknowledged and understood the unique power they had
been granted under ORS 468A.020 (2)(c).18 In issuing the Task Force Final Report,
the Task Force therefore took care to specify their intent that their one
“recommendation,” as contemplated by ORS 468A.020 (2)(c), was a recommendation
for development of an Oregon Dairy Air Emissions Program that “consists of and is
guided by” the contents, “as a whole,” of Section IV of the Task Force Final
Report.1® Section IV, in turn, set forth detailed guidance for the Commission, in
collaboration with ODA, DEQ, and the Department of Human Services, to adopt an
Oregon Dairy Air Emissions Program by rule.

17 The Petition at pg 33.

18 See, Statements of Andy Ginsburg, Oregon Task Force on Dairy Air Quality Kick-
Off Meeting Approved Notes, January 11, 2008, at 2 (stating that “one unique
feature of the Task Force is that you can create recommendations for the EQC to
adopt a rule that is not otherwise required to comply with the CAA,” and that “very
few Task Forces have this level of responsibility and authority.”).

19 Task Force Final Report at 8.
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The proposed rules in the Petition deviate substantially from, and are at times at
complete odds with, the guidance in Section IV of the Task Force Final Report. To
highlight just a few (out of many) major discrepancies:

Section IV (C)(3), (6) and (F) of the Task Force Final Report directs any
program to start as a voluntary program for implementation of
collaboratively-developed Best Management Practices (BMPs) by existing
dairies, with tax incentives provided to encourage dairies to meet BMP
targets established for Phase I and to create an incentive for early action,
and with mandatory requirements for existing dairies phasing in after five
years. The proposed rules under the Petition, however, provide DEQ with
sole authority to develop BMPs,20 provide no incentives for early action, do
not include any voluntary or ramp up period, and contemplate full
compliance and enforcement starting 365 days after the effective date of the
proposed rules.?!

Section IV of the Task Force Final Report does not include any provisions for
new monitoring or reporting requirements for dairies. Regardless, the
proposed rules in the Petition include extensive monitoring and reporting
requirements, enforceable through a Regulated Dairy’s permit.22

ORS 468A.790 directes DEQ and ODA to enter an MOU to implement the
federal CAA requirements for agriculture. In recognition of that provision,
and of ODA’s longstanding role in implementing water quality permitting
for certain dairies, Section IV (C)(8) of the Task Force Final Report
recommends that ODA be the state agency to “determine compliance provide
technical assistance, and conduct any enforcement” for a dairy air
permitting program. Regardless, the proposed rules in the Petition provide
no role for ODA in either a regulatory or even a consulting capacity, and vest
full implementation and enforcement authority with DEQ.

Section IV (D) of the Task Force Final Report recommends establishment of
a permanent Dairy Air Advisory Committee to advise and make
recommendations about Program implementation details. No such
committee 1s contemplated by the Petition.

20 The Petition, Proposed Rules at Section 6 (2)(a).
21 Id. at Section 5 (5).
22 Id. at Section 6 (3).
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Because the proposed rules in the Petition differ so greatly from the
recommendation in Section IV of the Task Force Final Report, they cannot be said
to even marginally reflect the recommendation of the Task Force. ORS 468A.020
(2)(c) provides the Commission only with the narrow authority to adopt the
recommendation of the Task Force. The proposed rules in the Petition do not
reflect that authority, and the Petition must therefore be denied.

III. CONCLUSION

For the reasons set forth above, the Commission must deny the Petition under ORS
183.390 for lack of statutory authority.

If the Commission determines that pursuing development by rule of a dairy air
emissions program is necessary, the Commission must do so not based on the

proposed rules set forth in the Petition, but through a rulemaking process
constrained by the dictates of ORS 468A.020 (2)(b) and (c).

Sincerely,
Maureen McGee
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Danny Newman

/s/ Danny Newman



KUOPPAMAKI Heather * DEQ

From: KUOPPAMAKI Heather * DEQ
Sent: Thursday, October 6, 2022 7:59 AM
To: PETITION Dairyair * DEQ

Subject: FW: Dairy Air Petition

Heather Kuoppamaki, P.E. | Senior Air Quality Engineer | Oregon Department of Environmental Quality | 700 NE
Multnomah St. Suite 600, Portland, OR 97232 | heather.kuoppamaki@deq.oregon.gov | c: 503-407-7596

From: catherine Caudle <caudlecatherine@yahoo.com>

Sent: Wednesday, October 5, 2022 6:06 PM

To: KUOPPAMAKI Heather * DEQ <Heather.KUOPPAMAKI@deq.oregon.gov>
Subject: Fw: Dairy Air Petition

Please see below

----- Forwarded Message -----

From: catherine Caudle <caudlecatherine@yahoo.com>

To: james.johnson@oda.oregon.gov <james.johnson@oda.oregon.gov>; heather.kuoppanmaki@deqg.oregon.gov
<heather.kuoppanmaki@deg.oregon.gov>; DairyAir.Petition@deg.oregon.gov <dairyair.petition@deqg.oregon.gov>
Sent: Wednesday, October 5, 2022 at 06:03:37 PM PDT

Subject: Dairy Air Petition

A special meeting is scheduled on this petition for 11/15/2022 regarding the regulation of dairy emissions. Per
Oregon's long standing land use law "right to farm" the dairies are protected and any action by the DEQ would be
stopped. Please review this long standing law that protects the uses of farm land including the "smells" associated
with those uses here State of Oregon: Natural Resources - .and Use and Right to Farm

State of Oregon: Natural Resources - Land Use and
Right to Farm

Therefore, I must request that the DEQ deny the petition as it would be found unlawful.

Catherine Caudle
2187 NW Quince Place
Redmond Oregon 97756



KUOPPAMAKI Heather * DEQ

From: Dean and Darlene Warrick <dndwar@gmail.com>
Sent: Thursday, October 6, 2022 12:02 PM

To: PETITION Dairyair * DEQ

Subject: Fwd: cows

---------- Forwarded message ---------

From: Dean and Darlene Warrick <dndwar@gmail.com>
Date: Thu, Oct 6, 2022 at 12:00 PM

Subject: cows

To: <DairyAir.Petition@deq.oregon>

| do not think we need another government agency TRYING to measure air quality around dairies. People need to take
care of their own breathing. Darlene Warrick. Keizer



KUOPPAMAKI Heather * DEQ

From: Jim Welsh <jimwelsh69@yahoo.com>

Sent: Monday, October 17, 2022 11:23 AM

To: PETITION Dairyair * DEQ

Subject: | do not support adoption of Dairy Air Emissions rules

Oregon Department of Environmental Quality,

| strongly oppose the petition for rulemaking to adopt Dairy Air Emissions rules for the State of Oregon. If adopted, the
proposed Dairy Air Emissions rules for the State of Oregon will devastate the dairy industry in Oregon.

| propose that the Oregon Department of Environmental Quality to drop any further movement on the Dairy Air
Emissions rules for the State of Oregon, as the dairy industry in Oregon is already under a great deal of stress, and a rule
like this would only serve to put them out of business or move to another state with a more favorable view of the dairy
industry.

Thank you for your consideration.

Jim Welsh
jimwelsh69@yahoo.com



KUOPPAMAKI Heather * DEQ

From: Shelby Owsley-Oaks <shelbyowsley@gmail.com>
Sent: Tuesday, October 18, 2022 5:08 PM

To: PETITION Dairyair * DEQ

Subject: | oppose Dairy Air Regulations

| am a consumer of dairy products and | love local products. | care about security and safe food for Oregonians. | feel as
if there is not enough research done on this topic to bring on such drastic regulations. | dont believe daiy emissions are
a problem in Oregon, there is no data to suggest that.

Thank you,

Shelby



KUOPPAMAKI Heather * DEQ

From: Kevin Mannix <kevin@mannixlawfirm.com>
Sent: Thursday, October 20, 2022 9:24 AM

To: PETITION Dairyair * DEQ

Subject: Legislative Action on Air Quality

I am writing to express my opposition to the implementation of any dairy emissions regulations by DEQ at this
time. Here are my specific concerns:

1. This is an issue best handled in collaboration with the Oregon Department of Agriculture. DEQ should
engage in extensive work with the Department of Agriculture on this issue before even thinking about
creation of DEQ’s own regulations.

2. Oregon has general air quality issues relating to the forest fires and the burning of fossil fuels. DEQ
needs to extensively review overall air quality issues before addressing any air quality problem caused
by dairy air emission as opposed to emissions from other sources.

Thank you for your consideration.

Sincerely,

Kevin L. Mannix

Attorney at Law

kevin@mannixlawfirm.com

KEVIN L. MANNIX, P.C. || MANNIX LAW FIRM || 2009 State St || Salem, OR 97301
Tel: (503) 364-1913 || Fax: (503) 362-0513 || Website: https://www.mannixlawfirm.com

Confidentiality Warning: This e-mail contains information intended only for the use of the individual or entity named above. If the reader of this e-mail is not the intended recipient or the employee or agent responsible for delivering it to the intended recipient, any
dissemination, publication or copying of this e-mail is strictly prohibited. The sender does not accept any responsibility for any loss, disruption, or damage to your data or computer system that may occur while using data contained in, or transmitted with, this email. If
you have received this e-mail in error, please immediately notify us by return e-mail. Thank you.




KUOPPAMAKI Heather * DEQ

From: George Patterson <geopatterson@gmail.com>
Sent: Thursday, October 6, 2022 10:01 AM

To: PETITION Dairyair * DEQ

Subject: Monitoring Dairies

| believe that monitoring megadairies would be a true waste of time and money. The first things that come to my mind--

+ Why would you need to monitor an entire dairy? Wouldn't it be easier to monitor a single cow and do the math?

+ If a megadairy is calculated to have emissions too high wouldn't you just find a way to spread the cows further apart?
+ The same number of cows are required to produce a certain amount of milk so why does it matter whether they are
close together or further apart?

+ Cost efficiencies are realized with a megadairy model. Breaking them up would only increase the price of dairy
products.

Regards,
George Patterson



KUOPPAMAKI Heather * DEQ

From: Ryan Hukill <Ryan@hukills.com>

Sent: Monday, October 3, 2022 5:54 PM

To: PETITION Dairyair * DEQ

Subject: No on any regulations for dairy air emissions

There should be no regulations established for a dairy air emissions program to quantify and regulate air emissions from
large dairy confined animal feeding operations.

Ryan Hukill

Hukill’s Inc.

Plumbing / Restoration/Drain Cleaning / Leak Detection
Fort Worth TX. / Medford OR. / Bend OR.
817-672-7555 / 541-734-9000. / 541-323-3000

C. 817-734-7404

Www.hukills.com



KUOPPAMAKI Heather * DEQ

From: L Giggles <Gigglesdyo@msn.com>
Sent: Wednesday, October 5, 2022 9:56 AM
To: PETITION Dairyair * DEQ

Subject: No!ll

No to DEQ and the missions on dairy farmers
No to any regulations for dairy air emissions programs to quantify and regulate air emissions on any dairy confined
animal feeding operations.

Sent from my U.S.Cellular© Smartphone
Get Outlook for Android




KUOPPAMAKI Heather * DEQ

From: Tim Kuenzi <ajdairy@gmail.com>
Sent: Sunday, October 23, 2022 3:37 PM

To: PETITION Dairyair * DEQ

Subject: Oppose Dairy Air Emission Regulations

Dear Oregon Environmental Quality Commision,

| strongly ask you to deny this petition. | am hesitant to make comments out of fear of retribution from the “anti-
farming” activists that have brought this erroneous petition before you. One of the joys of being a dairy farmer is having
our own families and the families of our employees close by. Many of our employees have worked for us for over 20
years and have raised their families with the many opportunities that stable employment, housing and geographic
permanence in education bring. What is called a “direct threat to public health” in the “Facts and Arguments”
presented with the petition is not supportable by science or reality on the ground at any Oregon dairy farm. We and the
families whose bread winners who work for our farm have raised our families in a wholesome and healthy environment
and they have thrived. Employees kids have gone on to earn advanced college degrees. | highly doubt that a person
trained in aeronautical engineering or health care would come home to picnic at such a lethally toxic place as the
petitioners describe our farms. But we often see them enjoying a BBQ at our employee's homes. Another circular “Fact
and Argument” from the petitioner states “Moreover, studies show that people in CAFO occupied communities suffer
disproportionate levels of tension, anger, confusion, fatigue, depression, upper respiratory symptoms, and
gastrointestinal ailments than neighbors of other types of farms and non-livestock areas.”

After reading the “Facts and Arguments” it is clear that activists are quoting activists and that they don’t want us in
business. Please let us continue to provide a good wholesome environment for our employees and their families.

They want to take away your ICE CREAM!

Tim Kuenzi

Oregon Dairy Farmer



KUOPPAMAKI Heather * DEQ

From: Andy Schumacher <ASchu79@hotmail.com>
Sent: Sunday, October 23, 2022 1:04 PM

To: PETITION Dairyair * DEQ

Subject: Oppose Dairy Air Emission Regulations

Dear Oregon Environmental Quality Commission,

| am writing in opposition of creating stricter air quality restrictions for our dairy farmers. The petition to
create new dairy air emission regulations does not provide documented, current evidence of an air quality
problem in Oregon caused by dairy air emissions. DEQ’s budget and policy priorities should be based on what
achieves the best results for all Oregonians, not by groups that oppose Oregon dairies. | support our Oregon dairy
farmers.

Andy Schumacher



KUOPPAMAKI Heather * DEQ

From: Robert Kircher <robertkircherfg@gmail.com>
Sent: Sunday, October 23, 2022 9:14 AM

To: PETITION Dairyair * DEQ

Subject: oppose dairy air emission regulations
Attachments: oppose dairy air emissions october 22.docx

please see attached opposition
thank you
Robert Kircher



October 22, 2022
Subject: Oppose Dairy Air Emissions Regulations
Dear Oregon Environmental Quality Commission:

| am writing today to address my concern over the proposed dairy air emission regulations. | am a first
generation dairy farmer that got into this business at a young age. Dairy farming is getting harder and
harder with higher input costs, labor issues, and more and more regulations on dairy farming. Dairy
farming is a 24 hour a day, 7 days a week, 365 days a year job to produce high quality milk.

This petition does not provide any current evidence of an air quality problem in Oregon caused by dairy
air emissions. Research has stated that each percentage of organic matter in our soils that we grow
crops on to feed our cows has the ability to sequester up to 10 tons of carbon per year. Our soil is the
back bone of our farms, if we do not take care of it we will not have feed for our animals.

| believe more research needs to be done with the department of agriculture. EPA is already studying
the national air emissions, Oregon needs to be consistent with Federal regulations. How would this
proposed program be implemented? Who will provide oversight? Is there funding to support a new
program like this?

Dairies today are going out of business at an alarming rate especially in these inflationary times. Dairies
today make far more milk per cow today making them much more efficient. Dairy farmers want to do
the right thing. We are always proactive and continually improve our practices when informed by
accurate science and research.

Dairy Farmers work hard to produce milk to feed the worlds people. Why would you go after the hard
working farmers that feed this world? | believe there are other ways to help farmers rather than adding
more and more regulations.

| appreciate the opportunity to comment on this proposed regulation.
Sincerely,

Robert Kircher



KUOPPAMAKI Heather * DEQ

From: apbs@aol.com

Sent: Sunday, October 23, 2022 8:32 AM

To: PETITION Dairyair * DEQ

Subject: Oppose Dairy Air Emission Regulations

Dear Oregon Environmental Quality Commission

We all share an interest in improving the air quality of Oregon. Any regulation should be based on sound
science and accurate measurement of air composition rather than establishing an arbitrary limit on the number of
animals a dairy can house. Many factors affect air quality, cattle and manure management, crops grown on and
around dairy farms, atmospheric conditions and dispersion of the animals. The dairies could be helped to improve
emissions with scientific guidance.

Dairies of 700 are no longer economically sustainable as demonstrated by the exiting of smaller operations.

The number of dairy cows in Oregon has remained relatively stable for the last 50 years. Dairy farming is not a
growing industry in Oregon and is shrinking in western Oregon.

Oregon dairies have been inspected and successfully regulated by Oregon Department of Agriculture CAFO
(Confined Animal Feeding Operations) for environmental compliance for over 20 years.

Arie Slegers



KUOPPAMAKI Heather * DEQ

From: John Seymour <seymourj8@gmail.com>
Sent: Sunday, October 23, 2022 6:34 AM

To: PETITION Dairyair * DEQ

Subject: Oppose Dairy Air Emission Regulations

Dear Oregon Environmental Quality Commission,
Our family has been caring for cows and the land of Oregon since the mid 1800s when we homesteaded where our farm
stands today. As a 5th generation dairy Farmer looking to pass the farm along to the 6th generation, | care deeply about

our animals and the environment.

| oppose the Dairy Air Emission Regulations as the petition does not provide documented, current evidence of an air
quality problem in Oregon caused by dairy air emissions.

For generations, families like mine and other Oregon dairy farmers have been proactive and continually improve their
practices when informed by science and research.

Thank you for your consideration.
Regards,

John Seymour



KUOPPAMAKI Heather * DEQ

From: Jacob Ruby <jacob.ruby22@gmail.com>
Sent: Saturday, October 22, 2022 6:00 PM

To: PETITION Dairyair * DEQ

Subject: Oppose Dairy Air Emission Regulations

Dear Oregon Environmental Quality Commission,

As a fourth-generation dairy farmer who hopes to have many years and many future generations farming in the state of
Oregon, | strongly oppose the obviously anti-agriculture and illogical dairy air emissions regulatory petition. Even though
our family farm is not large enough to fall under the scrutiny of such a stifling proposal, the truth is that large operations
in the state of Oregon are very well-run, nearly exclusively by good, family operators such as ourselves. Our state is
being targeted as an inlet for more regulations that are anti-animal across the country and which will be applied to
smaller and smaller farms as time moves on.

It is clear to me that this petition portrays an obvious ignorance regarding the dairy industry in Oregon. There are no
700-cow tie-stall dairies in Oregon, yet the petition clearly implies that animals are locked into individual pens in such
barns. Many CAFOs have a very liberal allocation of pasture and use animal housing as a necessity for protection of the
land and the animals due to the amount of rainfall in Oregon. The petition complains of cows being slaughtered too
young and in the next sentence complains of cows not being fit for slaughter. The petition lacks any scientific evidence
and thus supplements its claims with irrelevant, disingenuous, and highly-speculative claims regarding swine flu and
coronavirus, which allegedly came from wild bats in China; not a dairy farm. Somehow racism even makes its way into
the petition by implying that cow burps and flatulations desecrate Native American art and threaten people of color
with their lives.

Lastly, this petition claims to be protecting me, a mid-size dairy manager. There is no one who cares more for the future
of our soil, water, and climate than farmers. We discuss the weather constantly and we are the ones who till the soil and
apply the water on our ground. It is our livelihood and our land only because we care for it for the long-run. This petition
wishes to change that beyond reasonability. Climate change, soil quality, and water cleanliness affect us infinitely more
than anyone else, and yet this petition attacks us and our livelihoods as well as the livelihoods of employees and their
families due to strict naissance and ideology. As someone who devotes his life to caring for cows, | can firmly say that |
oppose this petition.

Thank-you,
Jacob Ruby



KUOPPAMAKI Heather * DEQ

From: Sheryl Kuipers <sheryl.kuipers@gmail.com>
Sent: Saturday, October 22, 2022 5:29 PM

To: PETITION Dairyair * DEQ

Subject: Oppose Dairy Air Emission Regulations

Dear Oregon Environmental Quality Commission,

| support Oregon family businesses, and nearly all Oregon dairy farms are multi-generational dairy
farms. Oregon dairy farmers have been proactive and continually improve their practices when informed by science and
research. This petition does not provide documented, current evidence of an air quality problem in Oregon caused by
dairy air emissions.

Sincerely,
Sheryl Kuipers

Sent from Mail for Windows



KUOPPAMAKI Heather * DEQ

From: Marika Cowan <tsavoritesiren@gmail.com>
Sent: Saturday, October 22, 2022 2:49 PM

To: PETITION Dairyair * DEQ

Subject: Oppose Dairy Air Emission Regulations

Dear Oregon Environmental Quality Commission,

| support Oregon family businesses, and nearly all Oregon dairy farms are multi-generational family

businesses. Oregon dairy farmers have been proactive and continually improve their practices when informed by
science and research. We have farmers who have won National level sustainability awards, and are one of the
highest quality dairy product state producers. This doesn’t seem like a necessary addition to the already stringent
standards and requirements Oregon dairy farmers currently abide.

Sincerely,
M. Cowan



KUOPPAMAKI Heather * DEQ

From: Melissa Collman <melissa.m.collman@comcast.net>
Sent: Saturday, October 22, 2022 2:10 PM

To: PETITION Dairyair * DEQ

Subject: Oppose Dairy Air Emission Regulations

Dear Oregon Dairy Quality Commission,

| am a 4th generation dairy farmer and we have been farming on our home farm here in oregon for almost 99years. We
have always strived to be good to our neighbors, land and communities. We work with Oregon Department of Ag closely
and hold a nutrient management plan. We strive to follow science and do the right thing. With looking at the 5th
generation it is becoming harder to see a future here in Oregon with how heavily we are already regulated along with
the rising costs.

We find it alarming that this proposed regulation is being backed by anti-dairy groups. We don’t need people who are
fundamentally against animal ag making our rules. Please don’t allow this regulation to move forward and instead ask
the experts. Let the dairyman work with our state ag departments and make regulations and rules based on fact and
science of real life Farms with the farmers at the table to weigh in.

Thank you for your time,

Melissa Collman
Cloud-Cap Farms



KUOPPAMAKI Heather * DEQ

From: Derrick Josi <derrickjosi@hotmail.com>
Sent: Saturday, October 22, 2022 11:25 AM
To: PETITION Dairyair * DEQ

Subject: Oppose Dairy Air Emission Regulations

| could write you a thousand reasons why | oppose this stupid regulation. | could tell you how it could destroy my fourth
generation family dairy. Or how there’s no data to pinpoint a need for this regulation, or how I’'m tired of idiots with an
agenda pushing more government oversight but | don’t think it will make a difference. Honestly | think it’s going to take
people starving before Oregon gets a clue.

Derrick Josi



KUOPPAMAKI Heather * DEQ

From: Kristin Hogan <kristin.hogan@hotmail.com>
Sent: Thursday, October 20, 2022 9:11 AM

To: PETITION Dairyair * DEQ

Subject: Oppose Dairy Air Emission Regulations

Dear Oregon Environmental Quality Commission,

The Oregon Dairy Industry really can't take another hit during this crazy time we are living in. Just with the
high cost of feed is enough to make farms start going out of business and people really need to stop and think
about what is happening. Do we not want food available for people to nourish their bodies? It is getting
pretty scary out there and the Dairy industry is already one of the most regulated industries out there. We
have so many regulations and paper work to do on top of taking care of our cows that is getting to be
extreme. The Oregon Dairy Industry does not need another regulation to follow. | also don't believe the
175,000 cows that call Oregon home are the problem with air quality. Lets wait for EPA to get their conclusion
from the current study they are in before we address something so serious with little knowledge.

If you have any questions please feel free to message me. We are a dairy farm in Tillamook and let me tell you
it is getting harder and harder by the day!

Thanks for your time,

Kristin Killgore



KUOPPAMAKI Heather * DEQ

From: Scott Ruby <sruby@wwsires.com>
Sent: Wednesday, October 19, 2022 8:57 AM
To: PETITION Dairyair * DEQ

Subject: Oppose Dairy Air Emission Regulations

Dear Oregon Environmental Quality Commission,

My family and | operate a small dairy farm in Oregon, and while our farm would not be directly impacted by the
proposed dairy air emission regulations, we strongly oppose this petition. There are only a few dairy farms left in
Oregon, and the vast majority of Oregon dairy farms are family owned and operated. Our farm is going into its fourth
generation with my son joining the operation last year.

The Dairy Air Emission Regulations petition is fatally flawed for several reasons:

e The petition was created by activists whose agenda is to destroy animal agriculture and the farm families
involved in animal agriculture. There were no air quality experts involved in the creation of this ridiculous
petition.

e Oregon does not have an air quality problem related to dairy farms. There are fewer and fewer dairy cows in
Oregon every year, and the number of dairy cows in Oregon today is 1/3 of the number that were in Oregon 100
years ago.

e This petition has no basis for support. The Oregon Department of Agriculture who monitors Oregon’s Confined
Animal Feeding Operations (CAFQ’s) was not involved with the development of this petition.

e The EPAis already studying national air emissions, and Oregon needs to be consistent with the federal
regulations.

Please help support the hard-working family dairy farmers in Oregon by opposing the Dairy Air Emission Regulations
petition.

Best regards,
Scott Ruby

*L FIR RIDGE HOLSTEIN FARM LLC

.

/nl
37955 Fir Ridge Road

Scio, OR 97374



KUOPPAMAKI Heather * DEQ

From: sas slatercom.com <sas@slatercom.com>
Sent: Tuesday, October 18, 2022 6:26 PM

To: PETITION Dairyair * DEQ

Subject: Oppose Dairy Air Emission Regulations

Dear Oregon Environmental Quality Commission,

I am a supplier of energy efficient LED lights, and one of my largest customer bases are Oregon Dairies. This is
a group that is having difficulty surviving right now, with more burdensome regulations being dumped on
them every year. Certainly, | want to drink clean water, and breath clean air, but running our industries out of
business only ruins lives and puts family farms out of business.

For those who live next to a dairy, the odor can be irritating at times. But why would someone move up from
California, get a good deal on a piece of land out in the country, and then complain about the odor of a dairy
that is nearby — and has been there for 100 years...? | do not believe Oregon has an air quality problem caused
by dairy air emissions and would want to see a HUGE amount of testing done on both a state and national
basis before dumping another huge burden on family farms.

Result of overregulation in this manner will be much higher dairy prices, dairies only ran by super large mega-
corporations, out of work family farmers (the folks who care about their animals), and no cleaner air or
anything else... Please study the heck out of this before you decimate an industry and run a bunch of hard-
working people out of work!

Thanks,
Scott

Scott Slater

Slatercom Lighting Solutions
Cell #: 541-974-4316

Email: sas@slatercom.com

Web: www.slatercom.com




KUOPPAMAKI Heather * DEQ

From: John Lee <john@northwestfarmbroker.com>
Sent: Tuesday, October 18, 2022 5:59 PM

To: PETITION Dairyair * DEQ

Subject: OPPOSE DAIRY AIR EMISSION REGULATIONS

Farmers are good stewards of the environment and provide essential food products to Oregonians. NO additional
regulations.

Thank you,

John Lee

Principal Broker # 890100124

PO Box 15012, Salem, OR 97309

Lee Real Estate - Farm/Land/Investments
503-245-9090 (text or call)
john@northwestfarmbroker.com
www.northwestfarmbroker.com




KUOPPAMAKI Heather * DEQ

From: oaklea at wvi.com <oaklea@wvi.com>
Sent: Sunday, October 23, 2022 3:58 PM

To: PETITION Dairyair * DEQ

Subject: Oppose Dairy Air Emission Regulations

Dear Oregon Environmental Quality Commission,

We are an Oregon Dairy Farm that milks less than 700 cows but we oppose the Dairy air petition that
has been proposed.

The petition does not provide legitimate, documented evidence of an air quality problem involving
dairy farms. The EPA is studying national air emissions and Oregon needs to be consistent with
federal regulations.

the petition was created by animal welfare activists, not air quality experts. they have their own
agenda that has nothing to do with air quality.

the questions of" how will the program be implemented, who will provide the oversight and is there
funding to support a new program" need to be answered.

Nearly all Oregon dairy farms are multi-generational family businesses, and our dairy supports
several families through our employees. This is an extremely challenging time for producers and this
needs to be opposed.

Betty Bielenberg

Aumesville, OR.



KUOPPAMAKI Heather * DEQ

From: Michele Ruby <michele@ruby-do.com>
Sent: Saturday, October 22, 2022 9:44 AM
To: PETITION Dairyair * DEQ

Subject: Oppose Dairy Air Emissions Regulation

Dear Oregon Environmental Quality Commission,

I’'m deeply disheartened at the thought of DEQ policy being set by anti-dairy groups. While | work off our farm, my
husband manages the family dairy farm that | grew up on, and that we raise our kids on and live on. We're proud of
the continual improvement we make year after year, generation after generation on our land and in our multi-
generational family farm. Currently, my mom, brother, nephew and husband all actively work on the dairy. Caring for
our cows is literally our greatest joy and maintaining and preserving our natural resources so they have healthy
pasture to graze is a top priority. We do all of this to provide a healthy, affordable and local supply of dairy products
to the community we love. Regulations like this threaten our very ability to do this.

Let’s find ways to collaborate verses placing blame on a group of earnest family farms. This should not be our
burden to bear and I’'m deeply opposed to a petition that DOES NOT provide documented, current evidence, of an
air quality problem in Oregon caused by dairy air emissions.

Thanks for your time and consideration on behalf of one of Oregon’s few remaining dairy farms.

Michele Ruby-Wilson

Sent from my iPhone



KUOPPAMAKI Heather * DEQ

From: Cindy Schumacher <cjtroost@hotmail.com>
Sent: Sunday, October 23, 2022 12:54 PM

To: PETITION Dairyair * DEQ

Subject: Oppose Dairy Air Emissions Regulations

Dear Oregon Environmental Quality Commission,

| am writing in opposition of creating stricter air quality restrictions for our dairy farmers. The petition to
create new dairy air emission regulations does not provide documented, current evidence of an air quality
problem in Oregon caused by dairy air emissions. DEQ’s budget and policy priorities should be based on what
achieves the best results for all Oregonians, not by groups that oppose Oregon dairies. | support our Oregon
dairy farmers and know they strive to become more sustainable every day!

Cindy Schumacher



From: Steve Pierson

To: PETITION Dairyair * DEQ
Subject: Oppose Dairy Air Emissions Regulations
Date: Sunday, October 23, 2022 2:48:44 PM

Dear Environmental Commission.

As a fifth generation Oregon dairy, we would like to respectfully submit our opposition to the
dairy related air emissions regulations.

Oregon dairy farmers have been and will continue to be good stewards of our fragile
environment.

Decades of proactive collaborative efforts to protect our beautiful state have resulted in
Oregon being a leader Environmental sustainability.

Our hard work and effective management already reduced and probably eliminated the need of
this type of oversight as there have been no documented cases of dairy related air quality
issues.

Please don't let Environmental activists undo the positive relationship that Oregon dairy
farmers and our state regulators currently enjoy as we continue to work together to safeguard
our state as well as set a great example of cooperative results for other states to emulate.

Regards,
Steve Pierson
Sar-Ben Farms


mailto:steve.pierson55@gmail.com
mailto:DairyAir.Petition@DEQ.oregon.gov

KUOPPAMAKI Heather * DEQ

From: Daniel Frasie <daniel.frasie@gmail.com>
Sent: Monday, October 24, 2022 8:50 AM

To: PETITION Dairyair * DEQ

Subject: Oppose dairy air regulation

| oppose the dairy air regulations you guys are coming out with..talk to a real farmer..get feedback from.real farmers
who the regulation might impact like..tilimook dairy to eberhards get rid of this regulation please and thank you



KUOPPAMAKI Heather * DEQ

From: Kathryn Walker <kathrynwalker940@yahoo.com>

Sent: Sunday, October 23, 2022 6:13 AM

To: PETITION Dairyair * DEQ

Subject: Opposition to petition to promulgate dairy air emissions regulatory program
Attachments: Opposition to Petition to Promulgate Dairy Air Emissions Regulatory Program (KW).pdf

Please find attached my comments in opposition to the petition to promulgate dairy air emissions regulatory program.
Please confirm receipt of this email.
Thank you,

Kathryn



October 23, 2022

Oregon Environmental Quality Commission
Oregon Department of Environmental Quality
700 NE Multnomah St

Portland, OR 97232

RE: Opposition to Petition to Promulgate Dairy Air Emissions Regulatory Program
Dear EQC Members:
| am opposed to the petition to promulgate dairy air emissions regulatory program.

As someone who attended and observed every Oregon Dairy Air Quality Task Force meeting, the task
force prepared a final report that outlines the structure, staging and funding for how the state would
proceed around air quality as it relates to dairy farms. This final report was prepared by, and agreed to
by consensus, by a group of stakeholders with diverse interests, including an organization that is part of
the current Dairy Air Quality Petition. “Taken as a whole, they (the recommendations) represent an
optimal balance between the competing interests and chart a clear and positive path forward for all
Oregonians.” (Dairy Air Quality Task Force Final Report to the Department of Environmental Quality and
Oregon Department of Agriculture, July 1, 2008). The task force made modest recommendations that
were to be staged over time as to not burden the state: requests for state agency resources (staff for
DEQ, ODA and DHS), requests to fund research at Oregon State University, and requests to complete
education and outreach - all of which the State of Oregon failed to execute. The Department of
Environmental Quality was also part of the Oregon Dairy Air Quality Task Force and as such should be
held accountable to all of the elements of the final report, not just what suits the agency or is easy
implement.

Even though the state has authority to create a new program, what data does the state have as it relates
to Oregon dairy farms and air quality? Although the petition eludes to emissions that may be generated
by animal agriculture, it does not provide scientific evidence to support their suggestive claim. Did you
know that Oregon dairy farm families continually invest in scientifically proven, best management
practices that mitigate, protect and improve land, water and air quality? The point to this statement is
that air quality emission, especially as it relates to dairy farms, is complex. That is why, the EPA is
currently working to collect air quality data from modern farms across the country. This data collection
is part of the National Air Emissions Monitoring Study. Data collected from this study will be used by EPA
to develop modern air emission models This effort is expected to conclude next year. | highly encourage
you to let the National Air Emissions Monitory Study be completed before any action, as it relates to
dairy air quality, is taken by the EQC. For the state to create a new regulatory program without modern
science to base it upon is arbitrary and irresponsible.

Thank for you this opportunity to share with you my opposition.
Sincerely,

Kathryn Walker



KUOPPAMAKI Heather * DEQ

From: M FALZONE <herbs4u@comcast.net>

Sent: Thursday, October 6, 2022 8:30 AM

To: PETITION Dairyair * DEQ

Subject: Opposition to proposed Dairy Air Quality rules
Greetings,

| wish to express my opposition to the proposal to establish regulations on large dairy operations. In
my opinion the resulting regulations would as a minimum drive up the cost of dairy products without
providing any real benefit to the consumer.

The proposed targeting of large operations appears to make the assumption that smaller operations
will produce less air quality issues. If one assumes that the regulations on large operations result in
these large operation making a move to become smaller operations with the same number of
animals, this will not change the amount of emissions from the animals. The proposed regulations
have the potential to have these larger scale operations either close down or leave the state. This
would result in higher costs to provide the same services with no real benefit.

| urge the department to reject the proposal to establish regulations on the dairy inductry.
Respectfully,

Mike Falzone
Salem Oregon



KUOPPAMAKI Heather * DEQ

From: Claire Lynn <claire@oregonfb.org>

Sent: Sunday, October 23, 2022 8:34 AM

To: PETITION Dairyair * DEQ

Subject: Oregon Farm Bureau Comments on Dairy Air Petition
Attachments: OFB Comments - Dairy Air Petition.pdf

Good morning,

Thank you for the opportunity to submit comments on the Dairy Air Petition. Attached are comments from the Oregon
Farm Bureau.

Please let me know if you have any questions.
Thank you,

Claire Lynn | Government Affairs Associate

Oregon Farm Bureau

1320 Capitol St. NE, Suite 200, Salem, OR 97301

Cell: 541.999.6876 - Office: 503.399.1701 - Fax: 503.399.8082
claire@oregonfb.org * oregonfb.org




FARM

BUREAU

October 23, 2022
Environmental Quality Commission
SENT VIA EMAIL: DairyAir.Petition@deq.oregon.gov
Re: Oregon Farm Bureau Comments on the Dairy Air Petition
Chair George and Members of the Commission,

On behalf of our over 6,300 farming and ranching member families, the Oregon Farm
Bureau Federation (OFB) respectfully asks the Commission to deny the petition to
regulate dairy air emissions, which would impose unnecessary and costly new air
emissions regulations on Oregon’s family dairies.

Oregon’s dairy farmers are some of the most forward thinking in the nation and have
long worked to ensure they are good stewards in their communities. This petition would
impose costly new mandates on a large number of Oregon’s family-owned dairies in the
state. Emissions from dairies are not an air quality issue in this state, and regulation of
these family farmers is not necessary.

Small family dairies are targeted under this bill. Despite the premise of the petition to
regulate so-called “mega dairies,” the petition actually directs regulations at all Oregon
dairies with 700 or more head of mature cattle. Given the significant input costs for a
dairy, more than 700 head is needed to support any dairy farm that is supporting a full
family, let alone the multiple family members often supported by multigenerational
Oregon dairy farms.

Oregon dairies are not causing air quality issues in Oregon. State monitoring
consistently shows that the vast majority of Oregon has outstanding air quality year-
round. In areas where there are isolated air quality issues, they are primarily due to
woodstove smoke and urban emissions, not animal agriculture.

It is important to note that much has been discovered about the low risk from Oregon
dairies since 2008. For example, a study of dairy employees’ air quality during an
average workday found that none of the dairy’s employees were exposed to any



impacts that exceeded human health standards. Dairies are safe to work on and are
safe for their communities.

Oregon’s dairy farmers are doing their part to protect the environment. Oregon’s dairy
farmers are ahead of the national curve. They were pioneers in voluntarily coming
under the CAFO water quality program in the late 1970s and have continued to build on
their record of environmental stewardship since then. For example, dairy farmers in
Tillamook have worked with the conservation community on several salmon habitat
restoration projects, and most have voluntarily adopted advanced protections to
minimize risk of water or air quality impacts from their property. These efforts are in
addition to the stringent measures required under the CAFO water quality permits.

Importantly, many of the same elements that dairies are implementing to protect water
guality also protect the air quality around the dairy and ensure that emissions from
dairies are not a health risk. Oregon’s dairymen and women are doing their best to
protect the environment, from the smallest dairies to the largest.

DEQ policy and funding priorities should not be set by anti-dairy groups. DEQ’s budget
and policy priorities should be based on what achieves the best results for all
Oregonians, not by groups that oppose Oregon dairies. In the years since the Dairy Air
Task Force provided its recommendations, the legislature has consistently determined
that dairy air emissions were not a priority issue for DEQ, instead focusing priorities on
key issues around urban air emissions, water quality, and toxics reduction. Given that
emissions from dairies are not a significant source of human health risk in Oregon, OFB
believes that DEQ correctly allocated its money and time to other priorities. Accepting
this petition would force DEQ to devote time and resources to rulemaking on a very low-
priority issue heading into a legislative session.

The Dairy Air Task Force did not require any action. In its report the 2008 Task Force
made note of significant uncertainties in the science around potential emissions from
dairies. Since that time, there has been considerable research into air quality from
dairies. And this research has concluded that the contribution of dairies to air quality is
much lower than early studies suggested. During that same time period, Oregon dairy
farmers have continued to build upon their record of strong stewardship, adopting
technologies such as digesters, which help ensure that air in Oregon remains among
the cleanest in the nation.

Today, it is clear that action to further regulate dairies is not necessary.

Oregon’s family run dairies are operating in a way that is protective of human health and
the environment, and OFB respectfully urges the Commission to deny this petition. The
petition unnecessarily directs DEQ to take up an issue of low priority that would burden
a large number of Oregon’s dairies.



Thank you for the opportunity to comment, and please let us know if you have any
guestions.

Sincerely,
Claire Lynn

Government Affairs Associate
Oregon Farm Bureau



KUOPPAMAKI Heather * DEQ

From: twsmith999@gmail.com

Sent: Thursday, October 6, 2022 12:44 PM

To: PETITION Dairyair * DEQ

Subject: Oregon SHOULD NOT regulate Dairies regarding air pollution

| believe it is economically wrong and inappropriate for Oregon to regulate large-scale dairy or any other large-scale
types of animals-for-food businesses related to reduction of air pollution.

Large dairies (or feedlots, etc.) provide scale-of-operation economic benefits that are vitally important for the residents
of Oregon with respect to the cost and availability of food. To ‘tax’ large scale food production businesses with an “air
pollution tax’ will artificially favor small-scale economically fragile (less competitive) and more expensive food
production, at consumer’s expense.

If you instead focus on air pollution as a general issue, you will find that there are significantly greater sources of
pollution going on in Oregon. Forest fires that are allowed to burn for months, industrial pollution that is unmitigated by
scrubbers or more efficient equipment, and new electric vehicle subsidies that place demands on our electrical grid that
can only be handled by building polluting or extremely expensive new non-hydro power plants.

This is a wrong priority for government regulation!

Thank you for inviting comment.

Regards,

Terry W. Smith
Springfield, Oregon



KUOPPAMAKI Heather * DEQ

From: cliffordsmith@comcast.net

Sent: Thursday, October 6, 2022 9:27 AM
To: PETITION Dairyair * DEQ

Subject: Petition

Have we lost our collective minds?
A great big NO on this ridiculous petition.

Sent from my iPhone



KUOPPAMAKI Heather * DEQ

From: cathy.taddei@everyactioncustom.com on behalf of Cathy Taddei
<cathy.taddei@everyactioncustom.com>

Sent: Friday, October 21, 2022 5:31 PM

To: PETITION Dairyair * DEQ

Subject: Please DENY the dairy air emission petition!

Dear Oregon DEQ,
| am writing to urge you to deny the petition to regulate dairy air emissions in the state of Oregon.

The “conservation” lobby believes in magical food sources that don’t invoke nature. Please do not allow this attack on
our food supply to proceed.

Sincerely,

Cathy Taddei

1115 1st St NE Bandon, OR 97411-9316
cathy.taddei@tahoo.con



KUOPPAMAKI Heather * DEQ

From: catherine Caudle <caudlecatherine@yahoo.com>

Sent: Thursday, October 6, 2022 10:29 AM

To: heather.kuoppanmaki@deq.oregon.gov; PETITION Dairyair * DEQ; JOHNSON James * ODA
Subject: Re: Dairy Air Petition

So is this a circular argument? They can enact the rules but right to farm precludes there enforcement. Seems
enacting them is a waste of time.

Catherine

On Thursday, October 6, 2022 at 09:46:55 AM PDT, JOHNSON James * ODA <james.johnson@oda.oregon.gov> wrote:

Oregon’s “Right to Farm” law precludes local governments and special districts from
regulating farm use for nuisance or trespass. It does not preclude state or federal
government from such enacting such regulation.

Jim Johnson, Land Use and Water Planning Coordinator

Oregon Department of Agriculture — Natural Resource Programs
635 Capitol St NE, Salem, OR 97301-2532

503.986.4706 | Oregon.gov/ODA

Please note my new email address: james.johnson@oda.oregon.gov

From: catherine Caudle <caudlecatherine@yahoo.com>

Date: Wednesday, October 5, 2022 at 6:04 PM

To: JOHNSON James * ODA <James.JOHNSON@oda.oregon.gov>,
heather.kuoppanmaki@deq.oregon.gov <heather.kuoppanmaki@deqg.oregon.gov>, PETITION
Dairyair * DEQ <DairyAir.Petition@DEQ.oregon.gov>

Subject: Dairy Air Petition

A special meeting is scheduled on this petition for 11/15/2022 regarding the regulation of dairy emissions. Per
Oregon's long standing land use law "right to farm" the dairies are protected and any action by the DEQ would
be stopped. Please review this long standing law that protects the uses of farm land including the "smells"
associated with those uses here State of Oregon: Natural Resources - Land Use and Right to Farm

1



State of Oregon: Natural Resources - Land Use and Right to
Farm

Therefore, I must request that the DEQ deny the petition as it would be found unlawful.

Catherine Caudle
2187 NW Quince Place

Redmond Oregon 97756



KUOPPAMAKI Heather * DEQ

From: JOHNSON James * ODA

Sent: Thursday, October 6, 2022 9:47 AM

To: catherine Caudle; heather.kuoppanmaki@deq.oregon.gov; PETITION Dairyair * DEQ
Subject: Re: Dairy Air Petition

Oregon’s “Right to Farm” law precludes local governments and special districts from regulating
farm use for nuisance or trespass. It does not preclude state or federal government from such
enacting such regulation.

Jim Johnson, Land Use and Water Planning Coordinator

Oregon Department of Agriculture — Natural Resource Programs
635 Capitol St NE, Salem, OR 97301-2532

503.986.4706 | Oregon.gov/ODA

Please note my new email address: james.johnson@oda.oregon.gov

From: catherine Caudle <caudlecatherine@yahoo.com>

Date: Wednesday, October 5, 2022 at 6:04 PM

To: JOHNSON James * ODA <James.JOHNSON@oda.oregon.gov>, heather.kuoppanmaki@deq.oregon.gov
<heather.kuoppanmaki@deq.oregon.gov>, PETITION Dairyair * DEQ <DairyAir.Petition@DEQ.oregon.gov>
Subject: Dairy Air Petition

A special meeting is scheduled on this petition for 11/15/2022 regarding the regulation of daity emissions. Per
Oregon's long standing land use law "right to farm" the dairies are protected and any action by the DEQ would be
stopped. Please review this long standing law that protects the uses of farm land including the "smells" associated
with those uses here State of Oregon: Natural Resources - Land Use and Right to Farm

State of Oregon: Natural Resources - Land Use and
Right to Farm

Therefore, I must request that the DEQ deny the petition as it would be found unlawful.

Catherine Caudle
2187 NW Quince Place
Redmond Oregon 97756



KUOPPAMAKI Heather * DEQ

From: JOHNSON James * ODA

Sent: Thursday, October 6, 2022 11:31 AM

To: catherine Caudle; heather.kuoppanmaki@deq.oregon.gov; PETITION Dairyair * DEQ
Subject: Re: Dairy Air Petition

Regulation includes enforcement/implementation. See ORS 30.934 for the statutory
citation. There is no reference to limitations on state or federal regulation. You may wish to
discuss with your legal counsel should you have further questions.

Jim Johnson, Land Use and Water Planning Coordinator

Oregon Department of Agriculture — Natural Resource Programs
635 Capitol St NE, Salem, OR 97301-2532

503.986.4706 | Oregon.gov/ODA

Please note my new email address: james.johnson@oda.oregon.gov

From: catherine Caudle <caudlecatherine@yahoo.com>

Date: Thursday, October 6, 2022 at 10:29 AM

To: heather.kuoppanmaki@deq.oregon.gov <heather.kuoppanmaki@deq.oregon.gov>, PETITION Dairyair *
DEQ <DairyAir.Petition@DEQ.oregon.gov>, JOHNSON James * ODA <James.JOHNSON@oda.oregon.gov>
Subject: Re: Dairy Air Petition

So is this a circular argument? They can enact the rules but right to farm precludes there enforcement. Seems
enacting them is a waste of time.

Catherine

On Thursday, October 6, 2022 at 09:46:55 AM PDT, JOHNSON James * ODA <james.johnson@oda.oregon.gov> wrote:

Oregon’s “Right to Farm” law precludes local governments and special districts from
regulating farm use for nuisance or trespass. It does not preclude state or federal
government from such enacting such regulation.

Jim Johnson, Land Use and Water Planning Coordinator

Oregon Department of Agriculture — Natural Resource Programs
635 Capitol St NE, Salem, OR 97301-2532

503.986.4706 | Oregon.gov/ODA




Please note my new email address: james.johnson@oda.oregon.gov

From: catherine Caudle <caudlecatherine@yahoo.com>

Date: Wednesday, October 5, 2022 at 6:04 PM

To: JOHNSON James * ODA <James.JOHNSON@oda.oregon.gov>,
heather.kuoppanmaki@deq.oregon.gov <heather.kuoppanmaki@deqg.oregon.gov>, PETITION
Dairyair * DEQ <DairyAir.Petition@DEQ.oregon.gov>

Subject: Dairy Air Petition

A special meeting is scheduled on this petition for 11/15/2022 regarding the regulation of dairy emissions. Per
Oregon's long standing land use law "right to farm" the dairies are protected and any action by the DEQ would
be stopped. Please review this long standing law that protects the uses of farm land including the "smells"
associated with those uses here State of Oregon: Natural Resources - Land Use and Right to Farm

State of Oregon: Natural Resources - Land Use and Right to
Farm

Therefore, I must request that the DEQ deny the petition as it would be found unlawful.

Catherine Caudle
2187 NW Quince Place

Redmond Oregon 97756



KUOPPAMAKI Heather * DEQ

From: Leslie Seeberger <muddymuleranch@yahoo.com>
Sent: Tuesday, October 18, 2022 6:12 PM

To: PETITION Dairyair * DEQ

Subject: Really another attack on Oregon Farmers?

Oregon does not have a air quality problem! What stinks is cannabis farms who provide no legitimate product and
waste water and farm land. It is a disgrace how the democrat party continues to attack everything Americans stand for.
So no on another attack on Oregon dairy’s!

Leslie Seeberger



KUOPPAMAKI Heather * DEQ

From: Loren Emang <lorenemang@icloud.com>
Sent: Monday, October 3, 2022 11:17 AM

To: PETITION Dairyair * DEQ

Subject: Regulating Dairy Farm Air emissions

Hi DEQ,

Oregon already has lots of regulations over agricultural businesses. We do not need even more red tape -preventing Ag
businesses from surviving in Oregon. Most Dairy farms are away from cities and the local plant life is happy to help clean
up the air.

| would much rather Dairy Farmers spend their time taking care of their herds than chasing after yet another regulation.
They are already working with the plants that they grow to feed the cows, more regulations just slow down their work
and waste finances and working hours that could be better spent elsewhere.

We are better off giving them trees to plant than making up more rules to follow. We have lost enough Ag businesses
already. Let's stick to regulating cities, and leave the farmers that feed us alone. If we really want to help we should offer
to give them free trees to plant and help them find new ways to grow more green things to help us survive instead of
shutting down more of our local food suppliers.

Salem used to be orchards on the West side as far as you could see. Now its all pavement, how about shrinking cities
and growing more food instead of shrinking food and growing more cities, and keep the regulations for town instead of
nature’s natural processes.

Thanks,

Loren



KUOPPAMAKI Heather * DEQ

From: Devon Morales <Devon@crosswaterstrategies.com>

Sent: Friday, October 21, 2022 4:06 PM

To: PETITION Dairyair * DEQ

Cc: Trevor Beltz; Paul Snyder; Dan Jarman; Sarah Buchanan

Subject: Tillamook County Creamery Association comment on Petition to Promulgate Dairy Air Emissions
Regulatory Program

Attachments: 2022.10.21 TCCA Dairy Air Quality Comments - signed.pdf

Dear Ms. Kuoppamaki,

Please see attached letter respectfully submitted on behalf of Tillamook County Creamery Association in response to the
Department of Environmental Quality’s request for public comment on the Petition to Promulgate Dairy Air Emissions
Regulatory Program.

Please feel free to reach out to me with any questions.

Thank you,
Devon

Devon Morales, Vice President
Crosswater Strategies

(415) 847-0289
devon@crosswaterstrategies.com
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October 21, 2022

Kathleen George, Chair

Oregon Environmental Quality Commission
Attn: Stephanie Caldera

700 NE Multnomah Street, Suite 600
Portland, Oregon 97232

Dear Chair George and members of the Oregon Environmental Quality Commission:

We appreciate the opportunity to provide comment to the Oregon Environmental
Quality Commission (EQC) regarding the August 17, 2022 Petition to Adopt a Dairy Air
Emissions Program to Quantify and Regulate Large Dairy CAFO Air Emissions (Dairy
Air Petition). We recognize that the EQC must take an action on the Dairy Air Petition
within 90 days of the date received to deny the petition, initiate rulemaking based on
what is in the petition or take some other action. Although ORS 468A.020 granted EQC
authority to go to rulemaking to implement the recommendations of the 2008 Task
Force on Dairy Air (TFDA) or to regulate air contaminant emissions from agricultural
operations to the extent necessary to implement the federal Clean Air Act, the EQC
should deny the Dairy Air Petition during the November 15, 2022 Commission meeting
for all the following reasons:

First, EQC and DEQ are in a significant period of transition and this type of complex
policy work demands experienced, focused, and consistent leadership to be at the
helm. As you know, the current EQC was appointed by Governor Brown, who will be
leaving office in less than three months. The next Governor may choose to change
the composition of the EQC shortly after taking office. Moreover, the administrator of
the DEQ recently stepped down, which may change yet again under a new executive
administration. Given the uncertainty of future leadership for the agency and
considering all the competing demands for agency resources at this time, neither
the DEQ nor the EQC is able to take on this kind of monumental policy shift right now.

TILLAMOOK COUNTY CREAMERY ASSOCIATION
4185 Hwy 101 North, Tillamook, Oregon 97141
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Second, petitioners do not cite any evidence dairy CAFOs in Oregon are releasing
greenhouse gas emissions or other criteria pollutants in a manner that exceeds any
clean air standards. Before regulations are established to control dairy air emissions
or place requirements on dairy CAFOs in Oregon designed to mitigate emissions, it is
imperative to first develop data about actual emissions and sources of the
emissions. Taking the requested action without further data collection would be
arbitrary and capricious.

Third, this petition for rulemaking in Oregon is premature given the US Environmental
Protection Agency’s (EPA) ongoing work at the federal level. The EPA is in the middle
of an extensive “National Air Emissions Study” that will, among other things, develop
“scientifically credible methodologies for estimating emissions from animal feeding
operations.” EPA is expected to use the methodology it develops to gain a better
understanding of emissions from CAFOs. The federal work will inform what Oregon
and other states must do to measure and possibly mitigate dairy emissions.

To the extent Oregon develops and adopts regulatory requirements that conflict with
federal requirements, the Oregon requirements would be rendered moot by this
federal action. This would be especially harmful to Oregon dairies with exceedingly
limited resources if investments made in technology, monitoring, or other practice
changes to meet regulations promulgated by DEQ prove unnecessary or conflict with
federal guidelines finalized shortly thereafter. It will be a waste of time and resources
for the EQC to undertake this work before the EPA completes it work.

Finally, the proposed regulatory program is inconsistent with the recommendations
drafted by the TFDA. It creates new expensive monitoring requirements for dairy
farms not included in the TFDA recommendations, mandates best management
practices rather than starting with voluntary implementation, and places DEQ in the
lead for administering the program and enforcement, rather than the Oregon
Department of Agriculture as recommended by the TFDA.

As a leader in Oregon’s dairy community and an ally in the fight to combat climate
change, we are committed to achieving GHG neutrality by 2050. We stand ready to
be a productive participant in conversations about protecting Oregon air quality for

TILLAMOOK COUNTY CREAMERY ASSOCIATION
4185 Hwy 101 North, Tillamook, Oregon 97141
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all its residents. Unfortunately, the rulemaking proposed by the petitioners is not
being requested at the right time and is not the right approach for our state.

For all the foregoing reasons, we urge the EQC to deny the Dairy Air Petition at the
November 15 Commission meeting.

Thank you for your time and consideration.

Sincerely,

=

Trevor Beltz
Manager of Government Relations and Public Affairs
Tilamook County Creamery Association

TILLAMOOK COUNTY CREAMERY ASSOCIATION
4185 Hwy 101 North, Tillamook, Oregon 97141



KUOPPAMAKI Heather * DEQ

From: Judith Bent <jbent02jbent@gmail.com>
Sent: Thursday, October 20, 2022 12:41 PM
To: PETITION Dairyair * DEQ

So who comes up with these stupid ideas. Next you will want to apply this to all animals in the state both domestic and
wild as well as on people for the amount of emission they put out. | am sure people emission out number the dairy farm.

Again how stupid



KUOPPAMAKI Heather * DEQ

From: Lisa Mellinger <lisanm2001@yahoo.com>
Sent: Wednesday, October 19, 2022 6:59 PM
To: PETITION Dairyair * DEQ

| do not agree! It’s all lies!!! Cows do not cause pollution! This is all political lies

Sent from my iPhone



KUOPPAMAKI Heather * DEQ

From: DAVID Schliebe <dschliebe1@gmail.com>
Sent: Thursday, October 6, 2022 8:28 AM
To: PETITION Dairyair * DEQ

DEQ is overreaching again. They know nothing about this industry and how hard it is to even make money milking cows.
This is what happens when new people move into a new state. They try to convert it into what they left. Normally a crap
hole. Leave the farmers alone. Most farmers follow the laws. This proposal would be so costly it would run them all out
of business. Which is probably the goal anyway.



From: Adriana Voss-Andreae

To: PETITION Dairyair * DEQ

Subject: dairy air emission petition must be granted
Date: Friday, October 21, 2022 12:34:23 PM
Dear Oregon DEQ,

I write to urge you to grant the petition to regulate dairy air emissions in the state of Oregon.

Large dairy factory farms emit ammonia, hydrogen sulfide, and particulate matter, all of which can cause chronic
respiratory disease and even death. Nationwide, air emissions from livestock production are responsible for 12,400
deaths per year - that's more deaths than caused by pollution from coal-fired power plants.

These air emissions also disproportionately impact vulnerable communities. Over one third of Oregon's dairy cows
are confined in Morrow and Umatilla Counties, which have the state’s highest percentage of Latinx residents. The
communities surrounding these factory farms are also low-income, and suffer some of the highest air pollution
burdens in the state.

Large dairy factory farms also produce a staggering amount of planet-warming methane gas. In Oregon, agriculture
is the leading source of methane emissions, and animal agriculture is responsible for over 3 million metric tons of
carbon dioxide equivalent every year. The methane emitted by these dairy operations contribute to a drier, hotter
climate that is leading to catastrophic drought and wildfire conditions in Oregon.

Oregon lawmakers have long known the threat air pollution emitted by large dairy factory farms poses - in fact, a
state-convened task force recommended Oregon take immediate steps to curb dairy air pollution as far back as 2008.
Despite the urgent recommendation to act, large dairy factory farm air pollution remains virtually unregulated.

Every Oregonian deserves clean air.

Sincerely,
Adriana Voss-Andreae



From: Amanda Hughes

To: PETITION Dairyair * DEQ

Subject: Regulating methane emissions

Date: Thursday, October 20, 2022 8:58:16 AM
Hello @ DEQ,

I urge you to regulate emissions from large dairy farms as part of the state’s mission to reduce
our greenhouse gas emissions. Air quality is of utmost concern re: climate change and having
healthy air (especially for vulnerable groups). Lots of research lately shows we can reduce the
methane produced by cows in various ways- including dietary changes.

Thank you,

Amanda H

Hillsboro, OR


mailto:DairyAir.Petition@DEQ.oregon.gov

From:

To: PETITION Dairyair * DEQ

Subject: Grant the Dairy Air Emission Petition
Date: Wednesday, October 19, 2022 1:14:20 PM

Dear Oregon Environmental Quality Commission,

Emissions from large factory dairies contribute significantly to climate
change and pose significant public health risks. Please prioritize the health
of Oregonians and our environment over the profits of factory farms by
granting the dairy air emission petition.

Thank you,

Amelia Kintz


mailto:DairyAir.Petition@DEQ.oregon.gov

From: Angelia Sousa

To: PETITION Dairyair * DEQ
Subject: Dairy Air
Date: Wednesday, October 5, 2022 7:31:58 PM

Good evening,
I live in Millersburg and I do believe you need to work on air quality near dairies!

The smell is horrible usually in the evening or early am. It’s hard to enjoy summer evenings on the patio or a early
morning cup of coffee on the patio. So, yes, you do need to monitor the air quality.

Nothing like the smell of cow shit that’s being pumped on a field on a hot summer day - said no one ever!
If you have questions please feel free to contact me.

Angie Sousa

Sent from my iPhone


mailto:DairyAir.Petition@DEQ.oregon.gov

From: Flyinghorse

To: PETITION Dairyair * DEQ
Subject: I SUPPORT REGULATING EMISSIONS FROM DAIRY FARMS
Date: Wednesday, October 5, 2022 12:43:11 PM

As a resident of Portland, Oregon, I completely support any effort to regulate emissions from dairy farms in the
state. All industrial-scale agriculture and livestock companies must be prevented from polluting the air, the soil and

water.

Anne Kiley


mailto:DairyAir.Petition@DEQ.oregon.gov

From: Anne Raunio/Scott Gilbert

To: PETITION Dairyair * DEQ

Subject: Please institute a dairy air emissions regulatory program
Date: Tuesday, October 18, 2022 10:40:14 AM

Dear Oregon DEQ,

We are writing in support of the institution of an air quality program for large dairy confined animal feeding
operations. Air pollution is a well recognized problem impacting all of us who live and breathe Oregon air. It also
clearly impacts many less-resourced communities even more adversely, and it is contributing to driving small family
farms out of existence. All of us living in the state share the burdens of ill health, smog, and increased medical
expenses from this neglect. Please step up and do your job and help make and keep the air in our state breathable
and safe.

Sincerely,
Anne Raunio and Scott Gilbert
Portland, OR 97201
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From: Anne Schagen

To: PETITION Dairyair * DEQ
Subject: Regulate mega-dairies
Date: Sunday, October 23, 2022 9:32:23 AM

This seems like a no-brainer! Once again profit is beating out the welfare of animals and
people. Climate change is real and methane is a huge contributor.

Anne Schagen
Portland


mailto:DairyAir.Petition@DEQ.oregon.gov

From: Art Poulos

To: PETITION Dairyair * DEQ
Subject: Stop hiding your heads in the sand
Date: Sunday, October 23, 2022 2:52:30 PM

The detrimental health effects to humans living in close proximity to large CAFOs is well
documented both within the USA and abroad.

In Linn County two very large chicken CAFOs are being proposed. One of them is within half
a mile of an elementary school.

The DEQ continues to act irresponsibly towards these inappropriate sitings by refusing to
acknowledge the health risk to neighbors and by its unwillingness to take action to prevent the

ODA from approving them without any air quality safeguards for neighbors.

Stop hiding your head in the sand and deliver on your fiduciary responsibility towards the
residents of Oregon.

We expect legislation to be developed and implemented immediately to protect us and future
generations from the flagrant abuse these large farms feel free to exercise on our air quality
and way of life.

When are you at the DEQ going to do something? Why are you requesting public comment
when you know what needs to be done? You are an embarrassment to yourselves and Oregon.

Stop wasting our time and do your job.

Art Poulos
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Art Poulos

Farmer

43550 Thomas Creek Drive
Scio, OR 97374

Written Testimony

The EPA defines a large broiler operation as one that has 125,000 chickens per year.
The operations we are talking about are on average 30 times this size. A large tier-2
broiler dry-waste operation is set at 300,000 birds by the ODA. These proposed
operations are over 10 times this size. In fact, they are going to be some of the largest
in the nation.

With these extremely large operations come extremely large risks for the environment
and rural communities.

We need practical, common-sense legislation to mitigate these risks. This is what |
propose.

These very large chicken operations should not be permitted to be sited within 2 miles
of a school, community center, or church.

In addition, they should not be permitted to be sited within 2 miles of any waterway,
river, creek, or wetland.

These new rules can be easily administered by the ODA as part of the CAFO-permitting
process.

There are likely to be upward of 20 of these very large operations in the Willamette
Valley. The three current proposals and their proposed sitings demonstrate a complete
lack of common sense and concern for our rural communities by their operators. | don’t
know a rational farmer who would think these sitings are a good idea.

Evergreen Ranch in Jordan is a %2 mile from Lourdes Charter School which has been
operating for 125 years and has sent thousands of rural kids to college. Their barns will
be within 50 feet of a home for adults with disabilities. It will be within a %2 mile of our
church. Oh, and by the way, it is on a bluff above Thomas Creek in an area that has
groundwater issues.

J-S Ranch is on the North Santiam. A river notorious for its movement and flooding.



The proposed operation off Shaff Road is within 2 miles of our Stayton public schools
and Regis St. Mary Catholic school.

This is an assault on rural communities and our way of life.

Will the legislature, the DEQ, and the ODA apologize to parents when sports games are
canceled because of air quality issues? Will you apologize when Lourdes Charter
School closes its doors? And who will be responsible when our children have breathing
issues and lung disease?

This is a disaster waiting to happen and we will hold the legislature, the ODA, and the
DEQ responsible for their impotence, lack of action, and unwillingness to enact
common-sense rules.

The ODA tells us they can'’t be held responsible for accidents. They use the analogy of
issuing a driver's license by the DMV. Most folk know that a 16-year-old who has just
passed his driving test should not get into a semi-truck and drive down the 15 at full
speed during rush hour.

Despite assurances from the chicken council and the operators, we all know better. And
we should do better to protect our children and the Oregon we love.

No large chicken operation can be sited within 2 miles of a school, community center, or
church.

No large chicken operation can be sited within 2 miles of a waterway, river, creek, or
wetland.



From: Bala

To: PETITION Dairyair * DEQ

Subject: Regulate air pollution from CAFOs
Date: Friday, October 14, 2022 8:48:21 PM
Hello,

I am writing to register my support for the petition to regulate air pollution arising from dairy

CAFOs.
These factory farms are a huge source of greenhouse emissions that impact the climate as well

as make it unsafe for residents in nearby towns.
Frankly, I am shocked to learn that they do not have any air pollution regulation under current

Oregon DEQ regulations.
I fully support drafting regulations to control pollution arising from these farms.

Thank you
Bala Seshasayee
Hillsboro, OR
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From: Bart King

To: PETITION Dairyair * DEQ

Subject: Please adopt Dairy Air Emissions standards
Date: Wednesday, October 5, 2022 4:32:57 PM
Hello,

I wanted to express our family's support of air emission standards with regard to the ones
suggested in the recent petition. It only seems fair, and not to be selfish, but as residents of the
Willamette Valley, we'd like to have our air be as breathable as possible.

Thank you,

Bart King
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From: Ben Reed

To: PETITION Dairyair * DEQ

Subject: We need to do everything we can to better our environment, so please regulate emissions!
Date: Friday, October 21, 2022 1:42:58 PM

Dear Oregon DEQ,

Environmental politics are taking a back seat to many other issues we're dealing with today. Those other issues are
important, and need to be addressed, but by no means does this insinuate that we can simply let the state of our
planet take a back seat.

We have more advanced technology today than we've ever had before, and yet we don't expect companies and
corporations in the dairy industry to adopt newer technologies that could spare our atmosphere from greenhouse
gasses. We don't expect them to research and develop more efficient means of completing their tasks. Why have we
sat, complacent, as they continue to tarnish our environment, negligent of any consequences as long as they get their
money? Why have we allowed their greed to have any impact on our air and our quality of life without doing
anything to step in?

Now is the chance to make meaningful changes. We must take steps immediately in order to save our environment.
Even if those steps land on a few toes, the consequences of the affected parties' anger will be far, far easier to deal
with than the consequences of remaining indifferent to the future of our planet. With the record-breaking warmth
we've had year after year, it's clear that our inaction is already leaving its mark. We must act now, and we must set a
precedent for other states, and further, other countries, to follow suit. If we don't take the lead, then who will?

Please don't let the future of our planet be benched yet again to avoid uncomfortable confrontations. We have a duty
to do the right thing, and there is little question as to what is and isn't right in this situation.

Sincerely,
Ben Reed
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From: Benton Elliott

To: PETITION Dairyair * DEQ

Subject: Public Comment Urging Adoption Of A Dairy Air Emissions Program to Quantify and Regulate Large Dairy CAFO
Air Emissions

Date: Tuesday, October 18, 2022 10:58:50 AM

Mega-dairies produce enormous amounts of toxic chemicals and
heat-trapping gases that fuel climate change and harm human
health. I join with Oregonians requesting the Oregon Environmental Quality
Commission promulgate a new rule quantifying and regulating air emissions from
large dairy concentrated animal feeding operations. Thank you for protecting
Oregon's natural environment and the health of all Oregonians.

Benton Elliott

Eugene, Oregon 97401


mailto:DairyAir.Petition@DEQ.oregon.gov

From: Beverly White

To: PETITION Dairyair * DEQ
Subject: Regulate Dairy Air Emissions
Date: Sunday, October 23, 2022 1:57:39 PM

I am a fourth-generation Oregonian, a member of a sixth-generation-and-counting Oregon family.

I support regulation of dairy air emissions because of the harms caused by mega dairies. They are a detriment to
Oregon’s air and water quality in general, and a specific threat to their neighbors’ air quality, water quality and
quality of life. For the sake of, and to protect, Oregon’s clean air, clean streams and rivers, animal welfare and local
communities, I urge Oregon DEQ to do your job. Regulate dairy air emissions.

Beverly White


mailto:DairyAir.Petition@DEQ.oregon.gov

From: Bob Weir

To: PETITION Dairyair * DEQ
Subject: Dairy farms
Date: Thursday, October 6, 2022 8:56:43 AM

Please begin regulating dairy farm emissions as proposed.

Global climate change is an existential threat to the planet and our childrens future.

Please take steps yo mitigate this threat.

Sent from Yahoo Mail on Android
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From:

To: PETITION Dairyair * DEQ
Subject: Dairy Operations
Date: Thursday, October 6, 2022 8:59:32 AM

| guess I’'m shocked that large, concentrated dairy operations haven’t been regulated. The methane
emissions of ruminants have been known for decades, possibly even centuries.
Yes, they must be regulated as point source pollution. They must develop methods to reduce

methane, bacterial, and chemical pollutants.

| know from dairy farmers in Washington state that manure spreading tends to make farmland
become contaminated with selenium, among other chemicals, thereby making the land unsuitable

for ongoing production.

Bob Woods


mailto:DairyAir.Petition@DEQ.oregon.gov

From: Brooke Thompson

To: PETITION Dairyair * DEQ
Subject: Dairy Air Emission Petition
Date: Wednesday, October 19, 2022 12:45:36 PM

Dear Oregon Environmental Quality Commission,
Emissions from large factory dairies contribute significantly to climate change and pose

significant public health risks. Please prioritize the health of Oregonians and our environment
over the profits of factory farms by granting the dairy air emission petition.

Thank you,

Brooke Thompson


mailto:DairyAir.Petition@DEQ.oregon.gov

From: Byron Kimball

To: PETITION Dairyair * DEQ
Subject: Public Comment on Dairy Air Emissions rulemaking petition
Date: Sunday, October 23, 2022 9:29:32 PM

To whom it may concern,

I urge the Oregon Environmental Quality Commission to affirm the petition, put forward by
petitioners including Food & Water Watch, requiring the implementation of a dairy air
emissions program.

Research indicates that methane emitted by dairy cows and other livestock is responsible for
up to 6% of global greenhouse gas emissions. Yet, without procedures in place to monitor the
specific impact of Oregon's cattle populations and/or the operations of CFAOs within our
state, Oregon will be ill-equipped to address or mitigate emissions within our own state.

Thus, implementation of a dairy air emissions program to monitor and then regulate the
impact of greenhouse gases emitted by state dairy producers is critical to ensuring Oregon
meets our state's greenhouse gas reduction goals while also ensuring healthier air for
communities across our state.

Regards,
Byron Kimball, he/him/his
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From: Callie Loser

To: PETITION Dairyair * DEQ
Subject: Comment for dairy air petition
Date: Wednesday, October 19, 2022 12:20:23 PM

Dear Oregon Environmental Quality Commission,

Emissions from large factory dairies contribute significantly to climate change and pose significant public health risks. Please prioritize the

health of Oregonians and our environment
over the profits of factory farms by granting the dairy air emission petition.

Thank you,

Callie Loser
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From: carolyn price

To: PETITION Dairyair * DEQ
Subject: GRANT DAIRY AIR EMISSION PETITION
Date: Wednesday, October 19, 2022 3:49:55 PM

Dear Oregon Environmental Quality Commission,

Emissions from large factory dairies contribute significantly to climate change and pose significant
public health risks. Please prioritize the health of Oregonians and our environment
over the profits of factory farms by granting the dairy air emission petition.

It is also inhumaneuto treat cattle in this manner . They suffer greatly They are not machines
they are living feeling sentient beings and they have a life just like people if you spend any time
around them They are defenseless. An indicatpr of the quality of a society is how it treats its
animals and defenseless members. I urge you to help move Oregon and the US to a higher
quallity and humane.

Sincerely

carolyn [ricde
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From: Carolynn Kohout

To: PETITION Dairyair * DEQ
Subject: Petition: Dairy Air Emissions" Practices
Date: Thursday, October 20, 2022 6:08:34 PM

Dear Oregon Environmental Quality Commission,

Grant the petition on regulating dairy air emissions
- in the state of Oregon.

Large dairy factory farms emit

- ammonia,

- hydrogen sulfide and

- particulate matter,

all of which can cause

- chronic respiratory disease and
- death.

Nationwide,
air emissions from livestock production
- are responsible for 12,400 deaths per year
- more than the deaths attributed to pollution from coal-fired power plants.

These emissions disproportionately affect

- vulnerable communities.

More than 1/3 of Oregon's dairy cows

- are in Morrow and Umatilla counties,

- having the state’s highest percentage of Latinx residents.

Communities surrounding these factory farms are
- low-income and

- suffer some of the highest air pollution burdens
- in the state.

These factory farms also produce
- a staggering amount of planet-warming methane gas.

In Oregon agriculture
- is the leading source of methane emissions.

Oregon lawmakers have long-known
- of the threat posed by air pollution
- from large dairy factory farms.

A state-convened task force recommended
- Oregon take immediate steps to curb dairy air pollution
- as far back as 2008.

Despite the urgent recommendation to act,
- THIS source of air pollution remains unregulated.
Unacceptable!

EVERYONE deserves clean air.
large dairy factory farms
- must be held accountable
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- for their air pollution.

By granting the dairy air emission petition,
you will be protecting

- the health of Oregonians and

- our environment.

SEIU Climate Justice Committee member

Sincerely,
Carolynn Kohout



From: Carroll Johnston

To: PETITION Dairyair * DEQ
Subject: Petition to adopt Dairy Air Emissions rules
Date: Tuesday, October 18, 2022 10:49:44 AM

Dear Environmental Quality Commission:

I strongly support the petition to adopt dairy air emissions rules as proposed by Food and
Water Watch and 21 co-petitioners. However, I suggest the following.

Section 8(5) of the Food and Water Watch, et.al., petition should at the very end add the words
“or the renewal application is otherwise acted upon” so that last sentence would then be “If the
renewal application is timely submitted, and the Department does not reissue the permit prior
to the existing permit’s expiration date, the permit shall be administratively continued until
such time that the renewal is issued or the renewal application is otherwise acted upon.”
Without that addition or something similar, the only options are to renew the permit or
continue the administrative extension. There would be no option to deny the renewal.

The definition of a “regulated dairy” needs to be comprehensive enough to not allow evasion
of the permit process by a corporate farm entity if they simply set up multiple operations that
each have fewer than 700 cows. If the aggregate number of cows owned by an entity in
Oregon (or at least within a single region of Oregon) equals or exceeds 700, the owner should
be subject to the permit process even if no single separate operation they own exceeds the 700-
cow limit. Also, my personal perspective is that DEQ should apply some sort of pollutant
mitigation efforts (perhaps short of full blown permitting requirements) for farms that have
considerably fewer than the number of cows that trigger the permit requirement. One might
reasonably assume that two farms with 350 cows each can cause the emission of just as much
pollutants as one farm with 700 cows.

The petition identifies multiple locations, such as milking parlors or manure ponds, where air
pollutants may be measured and regulated by a permit. However, I do not recall seeing any
wording that addresses methane emissions coming directly from the digestive tracts of the
cows when they are outside an enclosed area such as a milking parlor. The permits should
require use of methane -reducing feed additives as described at thls

emissions-cattle- usmg feed addltlve . In fact the use of such additives should be
promoted/incentivized on farms even smaller than those that meet the requirement to have a
dairy air quality permit, provided that no harmful unintended consequences are found that
supersede the beneficial effects.

Carroll Johnston
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From: Celia Kilsby

To: PETITION Dairyair * DEQ
Subject: Fwd: Regulate Dairy Air Emmissions
Date: Sunday, October 23, 2022 10:00:18 AM

Environmental Quality Commission Members,

We support regulating dairy air emissions for environment and animal welfare,
and public health and safety. The impact these mega-daries have on our
environment, and the conditions of the animals enclosed in such enormous
numbers is not only cruel but also harms nearby residents and pollutes our air
from methane and chemical by products.

It is far past the time to end this practice.

Celia and Richard Kilsby
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From: Cheryl T. Conway

To: PETITION Dairyair * DEQ
Subject: petition
Date: Monday, October 17, 2022 7:37:28 PM

To DEQ and EQC members:

How can anyone think filling the air with ammonia, hydrogen sulfide, and dust is benign? So much

research has already verified the long
-term health consequences of these compounds and particulates. Let’s stand up for healthy

communities by writing significant restrictions on large animal operations into law.
Thank you for your work.

Cheryl Conway
Astoria, OR 97103
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From: C Jenks

To: PETITION Dairyair * DEQ
Subject: Dairy Emissions
Date: Saturday, October 8, 2022 5:23:55 PM

You should look at the You Tube videos https://youtu.be/8nJcftXKNfo
and others with dairies doing different things to control smell and pollution.

Consider some of these things when formulating rules for farms!

Chris Jenks
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From: Chris Roehm

To: PETITION Dairyair * DEQ
Subject: Comments for Mega Dairy Petition
Date: Sunday, October 23, 2022 9:57:38 AM

My name is Chris Roehm. I live in Forest Grove, OR and I'm commenting to urge you to
grant the petition to regulate dairy air in Oregon. I live about a quarter mile from Dairy Creek
in western Washington County. A few of my neighbors are small family dairy farms but it
used to be that most of the farms in this neighborhood milked cows and raised families. The
death of family dairy farms and the rise of mega dairies are linked in that mega dairies'
economic model undercuts the cost structure of dairying and drives smaller operators out of
business. Part of this unfair practice is sanctioned by the State of Oregon when it allows
concentrated pollution of the soil, ground water and AIR by mega dairy operations.

In 2008 the Oregon Legislature convened a task force about the regulation of air pollution
from dairies in the state and that task force recommended the measures asked for in the current
petition. Please follow the recommendations of the legislature's task force and thereby level
the playing field for family scale farming while cleaning up the soil, water, and AIR for all

Oregonians.

Thanks!

Chris Roehm
Square Peg Farm
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From: chris shank

To: PETITION Dairyair * DEQ
Subject: Dairy Air Emissions rule making petition
Date: Wednesday, October 19, 2022 9:24:40 PM

The Oregon Environmental Quality Commission should grant the petition received
from Food & Water Watch and 21 co-petitioners to adopt Dairy Air Emissions rules
that are included in the petition. The EQC should initiate rule-making proceedings.

Sincerely,

Chris Shank
Dallas, OR
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From: Christina Choate

To: PETITION Dairyair * DEQ
Subject: Please regulate dairy emissions
Date: Wednesday, October 5, 2022 3:13:14 PM

To the members of the Oregon Environmental Quality Commission,

It is extremely important to me that Oregon do everything in its power to control air pollution
and carbon emissions. While we can't control Oregon wildfires, we CAN control our dairy
farms. Please regulate toxic emissions from Oregon dairies.

These dangers are scientific facts, reported by Health Boards across the US as well as the
CDC. I urge everyone on the EQC and DEQ to read this report, "Understanding Concentrated
Animal Feeding Operations and Their Impact on

Communities": https://www.cdc.gov/nceh/ehs/docs/understanding cafos nalboh.pdf

Thank you
Christina Choate
Corvallis, OR


mailto:DairyAir.Petition@DEQ.oregon.gov
https://gcc02.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.cdc.gov%2Fnceh%2Fehs%2Fdocs%2Funderstanding_cafos_nalboh.pdf&data=05%7C01%7CDairyAir.Petition%40DEQ.oregon.gov%7C5191694f53d447e8cb7008daa71ecac4%7Caa3f6932fa7c47b4a0cea598cad161cf%7C0%7C0%7C638006047935662549%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C1000%7C%7C%7C&sdata=rfQ79cj%2BiflnYWG6N%2BsSPhxlMrTnAdkaNTMPNf2W6s8%3D&reserved=0

From: Courtney L Dillard

To: PETITION Dairyair * DEQ
Subject: Support for program to quantify and regulate air emissions from large dairy CAFOs
Date: Tuesday, October 18, 2022 7:34:04 PM

Dear Oregon Environmental Quality Commission,

I write to express my support for the proposed program to quantify and regulate air emissions
from large dairy CAFOs in Oregon. While there are many controversial issues connected to
these operations, including animal cruelty (separating of mothers and calves and tight
confinement), air quality concerns are those most apparent to the communities living near
operations of this sort. Recently my husband and I drove through parts of the state with dairy
CAFOs and the stench was overwhelming, even from the highway. I encourage you to
recognize that these industrial animal agriculture operations present a new environmental
quality concern that falls within your purview and should be both measured and regulated.

Sincerely,
Courtney Dillard
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From:

To: PETITION Dairyair * DEQ

Cc: "Dan Hoynacki"; "John Zielinski"
Subject: Dairy Air Emissions

Date: Monday, October 3, 2022 12:10:36 PM
Attachments: image003.png

Hello Heather Kuoppamaki —

My only comment at this point is to ask why this air quality regulation is only being established for
dairy operations when there are other large scale animal production facilities that manage waste
such as chickens? Seems like it should be about the air, not the animal.

Thanks!

Dan Hoynacki

Dan Hoynacki
Caretakers USA

Caretakers of the Environment International/USA
Aumesville, Oregon 97325

“We can’t change the world by looking at it or judging it; but we can change the world by how we
choose to live in it.”

e Paraphrased from ‘The
Aeronauts” on Prime.
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From: Carolyn Shelby

To: PETITION Dairyair * DEQ
Subject: Please clean up the air in mega dairy farms
Date: Wednesday, October 19, 2022 11:20:15 AM

It’s not fair to the cows or us humans.--
"Everyone is entitled to his own opinion, but not to his own facts."”
- Daniel Patrick Moynihan
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From: Dave Zumbrunnen

To: PETITION Dairyair * DEQ
Subject: Regulating air pollution from dairies
Date: Saturday, October 8, 2022 7:45:45 AM

I am a mechanical engineer and have visited large dairy farms in Minnesota. These are no
different from other large industrial activities where raw materials are inputs and wastes of
various types are outputs, along with desired products. I support strongly proposed rules that
regulate airborne and waterborne emissions from dairy farms to ensure practices are used that
reduce adverse impacts on the environment and on people and animals. An absence of rules
make possible exploitive practices to the detriment of society.

Dave Zumbrunnen, PhD
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From: David Ewing

To: PETITION Dairyair * DEQ

Subject: Factory Farm “Dairy” Air Pollution
Date: Friday, October 14, 2022 5:41:03 PM
Hello,

Please adopt new rules to regulate air pollution from large factory dairies in Oregon.
Large factory dairies are a signficant source of air pollution, including greenhouse gas
emissions, and they have avoided regulation for too long.

Animal agriculture is Oregon’s #1 source of methane pollution. We cannot address
climate change and clean air without addressing this super polluting gas. Therefore, it
is critical for the State to set standards and start regulating this industry which
appears to get a free pass? How can the State seriously address climate change,
wildfires and air pollution when animal agriculture gets a free pass to pollute?

Thanks,

David Ewing
Bend, OR. 97702
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From: David Stone

To: PETITION Dairyair * DEQ

Cc: Lisa Arkin;

Subject: Dairy air pollution

Date: Tuesday, October 4, 2022 10:23:02 AM

All pollution producers must be regulated, especially those that produce vast quantities of
methane.

Without stringent regulations, Oregon attracts polluters from states with strong regulations.

o Rules must be science based.

¢ Rules must protect the public, not the profits of the permitee.

o Rules must be written in plain English, Spanish and Russian and posted on site.

o Applicants must prove they are operationally and financially capable of performing on
an on-going basis.

¢ All permits must be conditional on compliance with all rules.

o All permits must be limited to a ten year period, after which the permit holder must re-
apply. No permit can be renewed for applicants who have more than 10 violations.

e Violation reporters must not be threatened or punished for submitting reports.

¢ Rules must be enforced with on-going monitoring, 24/7, not by periodical sampling.

o Emission standards must protect surrounding neighborhoods within 5 miles.

e Monitoring devices must be placed all the way around the site.

o Emission standards must protect on-site workers, 24/7.

¢ Emission monitoring results must be available to the public 24/7 on an easily accessible
and understood website.

e Violators must be shut down immediately.

o DEQ staff must be available 24/7 to enforce rule violations.

¢ No polluters must be permitted within 5 miles of each other so violators can be clearly
identified.

 Fines for violations must be high enough so that they are not just considered a cost of
doing business.

¢ Repeat violators must be shut down permanently.

o Size of operation (number of animals) must be limited .

e Proposed fines for violations must be reported to the public monthly.

e The public must be allowed to comment on appeals and proposed settlements.

¢ Results of appeals must be reported to the public as the cases are settled.

o Cost of enforcement (rule-making, monitoring devices and staffing, and enforcement)
must be included in the cost of all permits.

e Deposit must be collected from permit applicant to cover potential fines, so a permittee
cannot escape paying, like the Baxter company is doing.
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From: David Zupan

To: PETITION Dairyair * DEQ

Cc: Susan

Subject: Comments on petition to create a dairy air emissions regulatory program in Oregon
Date: Saturday, October 22, 2022 10:33:00 PM

Dear DEQ,

My wife and I are grandparents who are strongly in favor of the petition to adopt Dairy Air
Emissions rules. We were shocked to learn a state-convened task force recommended Oregon
take immediate steps to curb dairy air pollution as far back as 2008 and yet almost nothing has
been done. Given what we see as an urgent need to take action on the climate crisis, it is
alarming to learn in Oregon, agriculture is the leading source of methane emissions, and
animal agriculture is responsible for over 3 million metric tons of carbon dioxide equivalent
every year. It is unacceptable that large dairy factory farms in Oregon produce a vast amount
of planet-warming methane gas, and they must be held responsible for their air pollution.
Everyone deserves clean air. Please prioritize the health of Oregonians and our environment
over the profits of corporate factory farms by granting the dairy air emission petition.

Sincerely,

David Zupan & Susan Curtin
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From: Deborah Carey

To: PETITION Dairyair * DEQ
Subject: Dairy farm emissions
Date: Wednesday, October 5, 2022 3:17:53 PM

To the members of the Oregon Environmental Quality Commission,

It is extremely important to me that Oregon do everything in its power to control air pollution
and carbon emissions. While we can't control Oregon wildfires, we CAN control our dairy
farms. Please regulate toxic emissions from Oregon dairies.

These dangers are scientific facts, reported by Health Boards across the US as well as the
CDC. I urge everyone on the EQC and DEQ to read this report, "Understanding Concentrated
Animal Feeding Operations and Their Impact on

Communities": https://www.cdc.gov/nceh/ehs/docs/understanding cafos nalboh.pdf

Thank you, Deb Carey
Corvallis, OR

Climate change is an existing emergency for all life. Do something.

Deb Carey
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From: Denisa Estokova

To: PETITION Dairyair * DEQ
Subject: Action
Date: Wednesday, October 19, 2022 12:25:58 PM

Dear Oregon Environmental Quality Commission,

Emissions from large factory dairies contribute significantly to climate
change and pose significant public health risks. Please prioritize the health
of Oregonians and our environment

over the profits of factory farms by granting the dairy air emission petition.
Thank you.

Denisa
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From: Denise Holley

To: PETITION Dairyair * DEQ
Subject: Please regulate dairy emissions
Date: Saturday, October 22, 2022 9:26:00 AM

I think we all like cows and the products they provide for us, although many of us now choose soy or
almond milk.

But cows produce methane gas that is warming our planet to dangerous levels. Please encourage dairy
farmers to find ways to cut back on these emissions and still produce their milk products.

Denise Holley
Redmond, Oregon
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From: Diana Pierce

To: PETITION Dairyair * DEQ

Subject: Diary Farm Regulation

Date: Saturday, October 8, 2022 7:53:39 AM
Hello

I encourage you to regulate air pollution from large scale dairy farms. They contribute significantly to methane
pollution in our air thus degrading our air quality and contributing to climate change.

Thank you

Diana Pierce
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From: Don Curry

To: PETITION Dairyair * DEQ
Subject: Should large Dairies be treated like factories
Date: Saturday, October 8, 2022 7:46:29 AM

To me, it seems obvious that large commercial dairies should be treated like factories
in terms of air or water pollution standards.

| don’t think thee is a need to go into an in-depth argument about fairness or global
warming or any ither topic. Commercial farms are a business and should be treated

as such.
Thank you

Don Curry
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From: Jackie Rice

To: PETITION Dairyair * DEQ
Subject: Should Oregon regulate dairy air pollution ?
Date: Friday, October 14, 2022 10:14:39 PM

Large dairies in Oregon are emitting a number of by-products which can affect the health of not just a few, but many
Oregonians. When dairies were small enterprises, the need for regulations was obviously not so apparent; but, these
megadairies, without regulations, have the potential to pollute waterways, to make people sick from the chemicals
and particulate matter emitted, to lower property values and affect quality of lives for those nearby because of the
stench and other factors. It would be very naive to think that the owners of these businesses would self-regulate in a
manner that would protect water sources and the environment and people in their geographical vicinities. Please act
now to get control of this situation before it becomes too large of a problem to successfully handle. In other words,
please see the problem and be pro-active. Since the problems could affect total water sources for many parts of our
state, you are dealing not only with those who live near the megadairies (which in itself is very important), but with
many people in distant towns and cities. The article in the Statesman Journal on this topic indicated that “..Oregon’s
megadairies collectively release more than 17 million kilograms of methane each year, equivalent to the emissions
from 318,000 cars”. That fact alone, in a time when climate change is at a critical point, should bring home the need
for regulating the dairy air pollution. The strong probability of water pollution makes regulations covering that area
equally important. We are hoping that the interests of the citizens of Oregon will be of more concern to you than the
interests of the big business owners of these megadairies. Thank you for your consideration in this manner.

Dr. Jackie Rice and Dr Karen Eason—(Salem, OR)

Sent from my iPhone
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From: DRESDEN Skees-Gregory

To: PETITION Dairyair * DEQ
Subject: I support adoption of Dairy Air Emissions rules
Date: Sunday, October 23, 2022 3:12:19 PM

Oregon Department of Environmental Quality,

I strongly support the petition for rulemaking to adopt Dairy Air Emissions rules for the State
of Oregon. If adopted, the proposed rule will improve the air quality and living conditions for
farmed animals, farm workers and residents living in nearby communities.

Recent research reveals that Oregon’s factory farms collectively release over 17 million
kilograms of methane every year, equivalent to the emissions of 318,000 cars. They also emit
ammonia, hydrogen sulfide and particulate matter, all of which can cause chronic respiratory
disease and death.

Nationwide, studies show that emissions from industrial livestock operations cause 12,400
deaths every year, killing more people than pollution from coal-fired power plants.

Raising animals in crowded, unnatural conditions indoors surrounded by their own waste
affects air quality inside and around the facilities, negatively impacting the animals’ welfare
and causing issues like respiratory diseases.

These emissions disproportionately impact vulnerable communities. Factory farms are
usually situated in lower-income areas, forcing residents to suffer some of the highest air

pollution burdens in the state.

I encourage the Oregon Department of Environmental Quality to recommend that the
Environmental Quality Commission move forward with this essential rulemaking.

Thank you for your consideration.

Sincerely,

DRESDEN Skees-Gregory
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From: Eileen Sherry

To: PETITION Dairyair * DEQ
Date: Wednesday, October 19, 2022 1:41:52 PM

Stop polluting our air with your manure piles.
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From: ElizabethLyon

To: PETITION Dairyair * DEQ
Subject: regulating dairy emisisons
Date: Saturday, October 8, 2022 10:12:03 AM

My question is why wouldn’t DEQ be obligated to monitor emissions from dairy farms? Cows EMIT. The worst
kind of gas. It is up to the dairy farmer to use known scientific captures or diversions of methane gas—for the

greater good.
DEQ should monitor, and issue citations to offenders.

Elizabeth Lyon
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From: Elizabeth Voth

To: PETITION Dairyair * DEQ
Subject: Oregon DEQ and EQC: Grant the Petition to regulate Dairy Air Emissions!
Date: Monday, October 17, 2022 1:35:33 PM

Dear Heather Kuoppamaki,
My name is Elizabeth Voth and I am a resident of Silverton.

I urge you to regulate dairy air emissions in the state of Oregon to preserve our valuable natural resources. As you
know, what is in the air comes down in rain and becomes a permanent legacy in our water and soil.

I am personally invested in this because I have worked on small-scale farms for years and have seen first-hand how
good management has positive environmental benefits.

On the other hand, large dairy factory operations (which are NOT farms) emit ammonia, hydrogen sulfide, and
particulate matter, all of which can cause chronic respiratory disease and even death to nearby residents.

PLEASE CONSIDER HOW ALL OF US ARE AFFECTED by such short-sighted business practices.

It can be seen by anyone who takes a drive through our rural community that small-scale farms can manage pasture
rotation that does not overwhelm the regenerative power of healthy forage and soil.

Please BE THE GATEKEEPER we need by prioritizing the health of Oregonians and our environment over the
profits of predatory factory operations by granting the dairy air emission petition!

THANK YOU!!!

Sincerely,
Ms. Elizabeth Voth
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From: Ellen Rifkin

To: PETITION Dairyair * DEQ
Subject: Air pollution caused by dairy farms
Date: Monday, October 17, 2022 8:49:26 PM

Dear Oregon Environmental Quality Commission:

Everyone deserves clean air. Scientific studies in Oregon have demonstrated for almost two
decades that large dairy farms release emissions that endanger both human health and the
environment. The ammonia, hydrogen sulfide, and particulate matter cause respiratory
illnesses, and the methane released by these farms contributes to our increasingly hot, dry,
fire-prone climate.

Everyone is endangered by the conditions of these farms, and especially the Latinx residents
of Morrow and Umatilla Counties, where over one third of Oregon's dairy cows are confined.

Large dairy factory farms must be held responsible for their air pollution. Please prioritize the
health of Oregonians and our environment over the profits of factory farms by granting the
dairy air emission petition.

Thank you for your attention.
Sincerely,

Ellen RIfkin

Eugene, Oregon
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From: Emerald Goldman

To: PETITION Dairyair * DEQ
Subject: Curb dairy air pollution!
Date: Thursday, October 20, 2022 9:52:24 AM

To the Oregon Environmental Quality Commission:

This is so important. Factory farms are significant contributors to global warming. Oregon
used to be a leader in environmental protection. Help us become leaders in the field again by
requiring factory farms to curb their toxic emissions.

Large dairy factory farms emit ammonia, hydrogen sulfide, and particulate matter, all of
which can cause chronic respiratory disease and even death. Nationwide, air emissions from
livestock production are responsible for 12,400 deaths per year - that's more deaths than
caused by pollution from coal-fired power plants.

These air emissions also disproportionately impact vulnerable communities. Over one third
of Oregon's dairy cows are confined in Morrow and Umatilla Counties, which have the
state’s highest percentage of Latinx residents. The communities surrounding these factory
farms are also low-income, and suffer some of the highest air pollution burdens in the State.

Large dairy factory farms also produce a staggering amount of planet-warming methane gas.
In Oregon, agriculture is the leading source of methane emissions, and animal agriculture is
responsible for over 3 million metric tons of carbon dioxide equivalent every year. The
methane emitted by these farms contribute to a drier, hotter climate that is leading to
catastrophic drought and wildfire conditions in Oregon.

Oregon lawmakers have long known the threat air pollution emitted by large dairy factory
farms poses - in fact, a state-convened task force recommended Oregon take immediate steps
to curb dairy air pollution as far back as 2008. Despite the urgent recommendation to act,
large dairy factory farm air pollution remains virtually unregulated.

This is unacceptable. Everyone deserves clean air and large dairy factory farms must be held
responsible for their air pollution.

Please prioritize the health of Oregonians and our environment over the profits of factory
farms by granting the dairy air emission petition.
Sincerely,

Emerald Goldman
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From: Emily Herbert

To: PETITION Dairyair * DEQ
Subject: Yes, to DEQ regulating Dairy Air Emissions
Date: Thursday, October 20, 2022 7:23:02 AM

Dear Oregon Environmental Quality Commission,

When | first moved back to Oregon, my state of birth, in 1980, | was shocked and curious to read that
Oregon had high levels of asthma and lung disease, even in young children. Politicians have known that
polluted air is harming and killing Oregonians for years and not acted because of the power of Big
Agriculture and Industries. It is time to support the people harmed most by concentrated pollution from
mega dairies in Oregon.

Large dairy factory farms emit ammonia, hydrogen sulfide, and particulate matter, all of which can cause
chronic respiratory disease and even death. Nationwide, air emissions from livestock production are
responsible for 12,400 deaths per year - that's more deaths than caused by pollution from coal-fired
power plants.

These air emissions also disproportionately impact vulnerable communities. Over one third of Oregon's
dairy cows are confined in Morrow and Umatilla Counties, which have the state’s highest percentage of
Latinx residents. The communities surrounding these factory farms are also low-income, and suffer some
of the highest air pollution burdens in the state.

Large dairy factory farms also produce a staggering amount of planet-warming methane gas. In Oregon,
agriculture is the leading source of methane emissions, and animal agriculture is responsible for over
3 million metric tons of carbon dioxide equivalent every year. The methane emitted by these farms
contribute to a drier, hotter climate that is leading to catastrophic drought and wildfire conditions in
Oregon.

This is unacceptable. Everyone deserves clean air and large dairy factory farms must be held responsible
for their air pollution. Please prioritize the health of Oregonians and our environment over the profits of
factory farms by granting the dairy air emission petition.

Thank you for your Service to Oregonians,

Emily Herbert, Ph.D.
97232
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From: Emily Miller

To: PETITION Dairyair * DEQ

Cc: KUOPPAMAKI Heather * DEQ

Subject: Comment re Dairy Air Emissions Petition
Date: Saturday, October 22, 2022 11:58:52 AM
Attachments: 2022.10.22 Dairy Air Petition Comment.pdf

Dear Ms. Kuoppamaki,

The undersigned organizations respectfully submit the attached comments in response to the
Oregon Department of Environmental Quality’s request for comments on the Petition to Promulgate
a Dairy Air Emissions Regulatory Program. Please don’t hesitate to reach out if you have any
questions.

Sincerely,
Emily Miller
On Behalf of:

Food & Water Watch

Animal Legal Defense Fund

Beyond Toxics

Center for Biological Diversity

Center for Food Safety

Columbia Riverkeeper

Human Voters Oregon

Mercy for Animals

Northwest Environmental Defense Center
World Animal Protection

Emily Miller
Staff Attorney
Food & Water Watch and Food & Water Action

Fight like you live here.
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October 22, 2022

Heather Kuoppamaki, P.E.

Senior Air Quality Engineer

Oregon Department of Environmental Quality
700 NE Multnomah St, Suite 600

Portland, OR 97232

SUBMITTED VIA Email to DairyAir.Petition@deqg.oregon.gov

Re: Petition to Promulgate Dairy Air Emissions Regulatory Program

The undersigned organizations (collectively, “Commenters”) respectfully submit these
comments in response to the Oregon Department of Environmental Quality’s (“DEQ” or “the
Agency”) request for comments on the Petition to Promulgate a Dairy Air Emissions Regulatory
Program (“Petition””). Commenters are among the twenty-two advocacy organizations that
submitted the Petition to the Environmental Quality Commission (“EQC”) in August, and
represent a broad array of environmental, community, and animal welfare interests.

Air pollution from very large dairy concentrated animal feeding operations (“Dairy
CAFOs™)! threatens the health and well-being of Oregonians, degrades the environment, and
fuels the climate crisis. Yet this industry’s harmful air emissions have gone unchecked for
decades. Imposing common-sense regulations on the State’s largest dairies to control and reduce
the pollutants they emit is essential for curbing these negative impacts.

We deeply appreciate the thorough review that DEQ is conducting on the facts and
arguments detailed in the Petition, and strongly urge the Agency to recommend that EQC adopt
the regulatory program as proposed. To aid in the Agency’s review, Commenters submit the
following information and recommendations, addressing specific questions that DEQ has posed
to Petitioners. First, Commenters address the applicability of the federal Clean Air Act to certain
Dairy CAFOs, which fall within the meaning of a stationary source subject to regulation.
Second, Commenters recommend emissions modeling tools that DEQ and dairy operators can
use to estimate emissions and guide DEQ determinations of which best management practices a
facility must adopt. Third, Commenters explain why it is necessary for DEQ to retain core
authorities over program administration, rather than delegate to the Oregon Department of
Agriculture (“ODA”). Fourth, Commenters provide further explanation of which Dairy CAFOs
will likely be subject to the program, and estimate costs associated with implementation of
required best management practices. Finally, Commenters detail various funding sources upon
which DEQ can rely to develop and administer the program.

L In these comments, Dairy CAFO refers to dairy operations that confine 700 or more mature cows and that also
have liquid manure handling systems. See Petition at 6.



l. Dairy CAFOs are Sources of Air Pollution Subject to Clean Air Act Regulation

A. The Legal Definition of “Stationary Source” applies to CAFOs, as Confirmed
by EPA and Federal Courts

Clean Air Act permitting programs apply to “stationary sources,” which the Act broadly
defines as “any source of an air pollutant” excluding internal combustion engines for
transportation and certain nonroad engines.? United States Environmental Protection Agency
(“EPA”) regulations further refine the meaning of this term, defining a “stationary source” as
“any building, structure, facility, or installation which emits or may emit a regulated [New
Source Review] pollutant.”® “Building, structure, facility or installation” means “all of the
pollutant-emitting activities which belong to the same industrial grouping, are located on one or
more contiguous or adjacent properties, and are under the control of the same person (or persons
under common control) except the activities of any vessel.”

A Dairy CAFO is made up of a combination of “buildings,” “structures” and “facilities” that
house cows, manure, and/or feed, all of which emit Clean Air Act pollutants. These pollutant-
emitting buildings and structures include, but are not limited to freestall barns, manure storage
lagoons, open corrals with flushed alleys, milking barns, and feed storage facilities. Together,
these components comprise the dairy facility and are collectively a stationary source within the
meaning of the Clean Air Act.

Through Clean Air Act enforcement actions taken against CAFOs, EPA has definitively
confirmed that that these facilities are indeed stationary sources that can be subject to Clean Air
Act permitting requirements. For instance, in 2001 EPA took action against a series of hog
CAFOs located in Missouri for failure to obtain preconstruction and operating permits in
violation of the Clean Air Act.® These hog CAFOs consisted of “multiple sites,” including barn
structures, lagoon systems, and land application fields.® The terms of the Animal Feeding
Operation Consent Agreement and Final Order that EPA entered into with thousands of CAFOs
nationwide also confirm the stationary source status of these operations. In this agreement, EPA
explains that CAFOs emit several pollutions regulated under the Clean Air Act “from many
different areas” including “animal housing structures, (€.g. barns, covered feed lots) and manure
storage areas (e.g. lagoons, covered manure piles).”” EPA then goes on to plainly state that such
participating CAFOs are stationary sources that must apply for and obtain Clean Air Act permits
and install Best Available Control Technology if their emissions exceed major source permitting
thresholds.®

242 U.S.C. § 7602.

340 C.F.R. §51.165(a)(2)(I).

41d. at § 51.165(a)(1)(ii).

> See Consent Decree, Citizens Legal Environmental Action Network, Inc. v. Premium Standard Farms, Inc., Case
No. 97-6073-CV-SJ-6, 1 4(c) (W.D. Mo. 2001), available at:
https://www.epa.gov/sites/default/files/documents/psfcd.pdf.

61d. at T 1(b).

" Animal Feeding Operations Consent Agreement and Final Order at 70 Fed. Reg. 4958, 4959 (Mar. 2, 2005).

81d. at 1 28(C)(a), 70 Fed. Reg. at 4964. See also id. at 1 20, 70 Fed. Reg. at 4963 (clarifying that “the term ‘Source’
shall have the meaning given to the term ‘stationary source’ in the implementing regulations of the Clean Air Act at
40 C.F.R. 52.21(b)(5) through (6)). See also Petition at 25 (discussing the terms of this agreement).



https://www.epa.gov/sites/default/files/documents/psfcd.pdf

Federal courts in California and Idaho have reached the same conclusion specifically as it
pertains to Dairy CAFOs. In Ass 'n of Irritated Residents v. C & R Vanderham Dairy, the Eastern
District of California found a dairy comprised of freestall barns, corrals with flushed lanes, feed
storage facilities, manure lagoons, and a milk barn, each of which held pollutant emitting cows,
manure or feed, and which were located on one more contiguous or adjacent properties was a
stationary source within the meaning of the Clean Air Act.® Likewise for a different California
dairy comprised of eight freestall barns, six manure lagoons, corrals with flushed alleys, a
milking barn, and feed storage facilities.°

The Idaho District Court similarly concluded that the stationary source definitions, “would
label the [at-issue] Dairy as a ‘stationary source’ or ‘facility,”” as long as the activities at the
Dairy “release into the outdoor atmosphere any dust, gas, odor, particulate matter, or
combination thereof.”!! As established in the Petition, Dairy CAFOs and the “buildings,
structures [and] facilities” they are comprised of do indeed release high levels of gases, odors,
and particulate matter into the atmosphere. They are therefore stationary sources that can be
regulated through Clean Air Act permits.

Many stationary sources emit both fugitive? and non-fugitive emissions, and the fact that
Dairy CAFOs can be sources of fugitive emissions—via land application fields for example—
does not change the fact that they are also stationary sources of pollution. Regardless of fugitive
sources that may exist on a Dairy CAFO, there are clearly also “structures,” “buildings,” and
“facilities” on site that emit non-fugitive regulated pollutants.'® Indeed, the Clean Air Act
explicitly contemplates situations in which stationary sources emit fugitive emissions, as
discussed below. Thus, the mere fact that a Dairy CAFO may have both fugitive and non-
fugitive emission sources on site does not preclude it from being a stationary source subject to
regulation.

B. Clean Air Act Permitting Requirements Can Apply to Fugitive Emissions,
Though They are Not Always Considered in the Major Source Analysis

Depending on the Clean Air Act program at issue, fugitive emissions may or may not be
considered when determining whether a stationary source’s emissions have exceeded a major
source threshold. Generally speaking, for unlisted source categories like Dairy CAFOs, fugitive
emissions are not counted when determining whether a stationary source exceeds “major source”
thresholds for Title | preconstruction permits or Title V operating permits.'* However, once a
source is determined to be “major” for a particular pollutant, “all emissions (including fugitive

92007 U.S. Dist. LEXIS 70890, 1:05-CV-01593, *19-20 (E.D. Cal. Sep. 24, 2007).

10 See Ass’n of Irritated Residents v. Fred Schakel Dairy, 2005 U.S. Dist. LEXIS 36769, Civ. F 05-00707, *29-31
(E.D. Cal. Dec. 2, 2005).

11 1daho Conservation League v. Boer, 362 F.Supp.2d 1211, 1214-15 (D. Idaho 2004).

12 Fugitive emissions are defined as “those emissions that could not reasonably pass through a stack, chimney, vent
or other functionally-equivalent opening.” 40 C.F.R. § 70.2.

13 See, e.g., Association of Irritated Residents v. Fred Schakel Dairy, 460 F. Supp. 2d 1185, 1189 (E.D. Cal. 2006)
(explaining that “the enteric emissions from cows in the freestall barns and the milking barn, emissions from
decomposing feed, and emissions from decomposing manure in the manure lagoons and compost piles are non-
fugitive emissions in that they can reasonably pass through a stack, chimney, vent, or other functionally equivalent
opening.”).

14 See 40 C.F.R. § 70.2 and 71.2.



emissions), are included in all subsequent analysis, including [permit] applicability for other
individual pollutants, best available control technology analyses, and air quality impact
analyses.”®

Moreover, there are scenarios in which a Dairy CAFO would have to include fugitive
emissions in its major source analysis. For instance, when it comes to hazardous air pollutants
like methanol, “an owner or operator of a source must include the fugitive emissions of all
hazardous air pollutants (‘HAPs’) listed under section 112(b) of the Act in determining whether
the source is a major source for purposes of section 112 and Title V, regardless of whether the
source falls within a listed source category.”'® Additionally, the EPA has recently proposed a
rule that would require sources to count both fugitive and non-fugitive emissions when
determining whether a “major modification” has exceeded Title I major source thresholds.*’

. High Quality Process-Based Emission Models and Emission Factors are
Available to Estimate a Dairy CAFQO’s Air Emissions

The State legislature has given DEQ broad authority to regulate air pollution. Specifically, it
has expressly authorized the Agency to require reporting of air emission levels in whatever
manner it sees fit'® and impose emission control requirements as it deems necessary.'® DEQ has
relied on this authority to dictate which air quality impact models and techniques are appropriate
for use in its current air permitting program,?° and its broad power to do so in the Dairy CAFO
context is no different.

There are a number of high-quality, user friendly emissions models and emission factors
available to enable dairy operators to estimate emissions and guide DEQ in its best management
practice determinations. Commenters recommend several of them below.

15 Reconsideration of Fugitive Emissions Rule, 87 Fed. Reg. 62322, 62326 (Oct. 14, 2022). See also EPA Guidance
re Counting GHG Fugitive Emissions in Permitting Applicability, 3 n.4 (Dec. 19, 2013) (confirming that “fugitive
emissions are included when comparing GHG emissions to the 75,000 TPY subject to regulation threshold . . .
because once there is a determination that the source is a PSD major source for another regulated NSR pollutant, the
evaluation of GHG emissions (or emissions of any other pollutant) is no longer part of the threshold applicability
determination for the source.”).

16 See EPA Guidance re Clarification of Fugitive Emissions Policy, 3 (Mar. 6, 2003) (citing National Mining Ass’n
v. EPA, 59 F.3d 1351 (D.C. Cir. 1995)).

1787 Fed. Reg. 62322.

8 0.R.S. § 468A.050.

¥ O.R.S. § 468A.025(4)

20 See, e.g., O.A.R. § 340-225-0040 (setting air quality modeling rules); O.A.R. § 340-225-0045 (setting emission
impact analysis rules for maintenance areas). Indeed, if it so chooses, DEQ can always establish a “preferred”
model, while also allowing operators the flexibility to demonstrate the efficacy of another emissions model on a
case-by-case basis. See O.A.R. § 340-225-0040 (allowing in appropriate circumstances for preferred models to be
“modified or another model substituted” with DEQ approval).



A. Process-Based Models

Two process-based models developed by USDA are the “Integrated Farm Service Model”?!
and the “Dairy Gas Emission Model.”??> Both models predict ammonia, hydrogen sulfide, volatile
organic compounds, and greenhouse gas emissions from dairy operations? through easy-to-use
software that is customizable to an operation’s specific design and management characteristics
(including herd information, crop production and acreage, cow housing types, feed storage
methods, and manure handling and application practices), and Oregon-specific weather data.?*

The models provide daily and annual emission estimates for each pollutant, broken out by
various emission source categories, including cow housing, manure storage, and field
application. In addition to emission estimates, the Integrated Farm System Model also provides
farm performance and economic metrics of the Dairy CAFO. Not only can these models be used
to estimate baseline emissions of a facility based on current (or expected) design characteristics
and management practices, but they can also help to quantify emission reduction estimates upon
implementation of certain best management practices.

B. California Emission Factors and Research

In addition to these process-based models, Commenters also support DEQ’s use of emission
factors and research developed by California regulators, who have administered a robust dairy air
emissions program since 2005. California’s dairy-specific emission factors estimate volatile
organic compounds and particulate matter on a per-cow basis for the various emission source
categories of a Dairy CAFO.% Additionally, studies commissioned by the California Air
Resources Board have estimated methanol emissions from cow, manure, and feed sources.?

California regulators derived these emission factors from studies conducted both in and
outside of California,?” and Commenters are aware of no legal challenges to the use of these
emission factors and research by out-of-state regulators. To Commenters knowledge, the only

2L USDA, Agricultural Research Service, Integrated Farm System Model, available at:
https://www.ars.usda.gov/northeast-area/up-pa/pswmru/docs/integrated-farm-system-model/.

22 USDA, Agricultural Research Service, Dairy Gas Emission Model, available at:
https://www.ars.usda.gov/northeast-area/up-pa/pswmru/docs/dairy-gas-emissions-model/.

23 See the ISFM and Dairy GEM Reference Guides for information on model design and emission parameters,
available at: https://www.ars.usda.gov/ARSUserFiles/80700500/Reference%20Manual.pdf (IFSM) and
https://www.ars.usda.gov/ARSUserFiles/80700500/DairyGEMReferenceManual.pdf (Dairy GEM).

24 See IFSM and Dairy GEM training videos walking through the use and customization features of the software,
available at: https://vimeo.com/38194901 (IFSM) and https://vimeo.com/38194902 (Dairy GEM).

% See Air Pollution Control Officer’s Revision of the Dairy VOC Emission Factors, SAN JOAQUIN VALLEY AIR
POLLUTION CONTROL DIST. 5 (Feb. 23, 2012) [hereinafter VOC Emission Factors],
https://www.valleyair.org/busind/pto/emission_factors/2012-Final-Dairy-EE-Report/FinalDairyEFReport(2-23-
12).pdf; SIVAPCD, Dairy and Feedlot PM10 Emission Factors (Oct. 14, 2017),
http://www.valleyair.org/busind/pto/dpag/FY IDairy Feedlot PM10 Emission_Factors Revised 10-24-2017.pdf
[hereinafter PM Emission Factors].

% See Frank Mitloehner, Volatile Fatty Acid, Amine, Phenol, and Alcohol Emissions from Dairy Cows and Fresh
Waste, U.C. DAVIS (May 31, 2006); Huawei Sun et al., Alcohol, Volatile Fatty Acid, Phenol, and Methane
Emissions from Dairy Cows and Fresh Manure, 37 J. Env’t Quality 615-622 (2008); Charles Krauter & Donald
Blake, Dairy Operations: An Evaluation and Comparison of Baseline and Potential Mitigation Practices for
Emissions Reductions in the San Joaquin Valley, CAL. AIR RESOURCES BD. 22-34 (May 1, 2009).

27 See, e.g., PM Emission Factors at 1-4 (relying on California and Texas-based research).
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https://www.valleyair.org/busind/pto/emission_factors/2012-Final-Dairy-EE-Report/FinalDairyEFReport(2-23-12).pdf
http://www.valleyair.org/busind/pto/dpag/FYIDairy_Feedlot_PM10_Emission_Factors_Revised_10-24-2017.pdf

legal actions involving California’s dairy emission factors occurred in the program’s infancy,
and neither of these matters directly challenged an approved California emission factor.

The first case, 4ss 'n of Irritated Residents v. C&R Vanderham Dairy, is only tangentially
related to California’s VOC emission factors.?® There, a dispute arose because the air district
used an older emission factor to calculate the dairy’s potential to emit VOCs, but one month later
updated the emission factor such that it showed a higher potential to emit.?° However, the issue
did not affect the outcome of the case because the court found that using either factor, the dairy
was still required to install BACT in order to comply with the Clean Air Act.*

The other case, Ass 'n of Irritated Residents v. Fred Schakel Dairy, involved dairy methanol
emissions, and was brought before any air district determination had been made regarding the
dairy’s major source status.3! There, the citizen plaintiff alleged that a California dairy was a
major HAP source operating without a permit in violation of the Clean Air Act.3? After the suit
was filed, the air district analyzed the dairy’s emissions and issued a retroactive “Authority to
Construct” permit, in which it found the dairy was not a major source of methanol, based on
emission research from 2005 (pre-dating any of the CARB-commissioned methanol studies
recommended herein).3 The court allowed the case to proceed notwithstanding the air district’s
retroactive determination, but the case ultimately settled without reaching the issue of whether
the dairy was a major source.3*

But even if there were examples of challenges to California’s emission factors, Oregon law
grants DEQ broad authority to select the emissions estimating tools necessary to establish a
regulatory program.®® The clear discretion the Legislature provided the Agency on such matters
would effectively preclude any challenge to its choice of appropriate emissions models and
factors.

C. EPA’s Future Emission Estimating Methodologies

Though EPA emission estimating methodologies for CAFOs are supposedly forthcoming,
Commenters strongly urge DEQ to neither wait for nor utilize these methodologies if finalized.
EPA has been unsuccessfully attempting to develop statistical models that estimate CAFO
emissions of ammonia, hydrogen sulfide, PM, and VOCs for the past 17 years. However, its
tortured process has been hindered by the very small sample size and poor design and
implementation of its National Air Emissions Monitoring Study (“NAEMS”), equipment
failures, and resulting lack of usable or representative data. Commenters attach a Petition
recently submitted to EPA for DEQ’s consideration, which lays out the fatal flaws and continued

282007 U.S. Dis. LEXIS 70890, 1:05-CV-01593 (E.D. Cal., Sep 25, 2007).

21d. at *4-5.

%0 1d. at *65-70.

312008 U.S. Dist. LEXIS 25257, 1:05-CV-00707 (E.D. Cal., Mar. 28, 2008).

%2d. at *11-12.

% 1d. at *18, 20-2.

34 See Ass 'n of Irritated Residents v. Fred Schakel Dairy, 2017 U.S. Dist LEXIS 154439 (Sep. 21, 2017).
%5 0.R.S. § 468A.025(4) & 468A.050.



inadequacies of the emission estimating methodologies development, why the process will not
yield useful modeling tools, and the reasons EPA should abandon the process entirely.

Initial draft models were deemed utterly unusable by the scientific community. Indeed, a
decade ago, EPA’s own Science Advisory Board lambasted the emission models as being unfit
for national use, incapable of predicting emissions beyond the few farms studied, and calling on
EPA to change course and focus on process-based models that relied on a broader dataset than
that yielded by the flawed NAEMS process.®” In its more recent drafts, rather than attempting to
address the issues identified by the Science Advisory Board, EPA appears to be ignoring those
recommendations in a push to put process over substance in order to finalize emission estimating
methodologies, no matter how scientifically indefensible they might be.

Not only are the models themselves fundamentally flawed and incapable of producing
scientifically sound emissions estimates, but they are prohibitively difficult to use. The draft
Dairy model released in June 2022 would require dairy operators to run literally hundreds of
calculations per pollutant, using daily-changing data points, in order to come up with annual
emission estimates.®® For all of these reasons, and those outlined in the attached Exhibit A,
Commenters caution the Agency against using these models or allowing EPA’s process to justify
further delay. Far superior models are available today.

I11.  Given the Technical Expertise Needed to Develop and Administer the Program,
Commenters Urge DEQ to Maintain Full Authority Over It

Given the technical complexities involved in developing an air permitting program, assessing
air emission models, and determining best management practices that will effectively yield
emission reductions, Commenters strongly recommend that DEQ maintain full authority over
any program development and administration, rather than delegate to the Oregon Department of
Agriculture (“ODA”). In directing EQC and ODA to enter into a memorandum of understanding
relating to agricultural air quality regulation, the State Legislature gave EQC substantial
discretion, including discretion to consider “the desirability of having the State Department of
Agriculture serve as the lead agency responsible” for program administration.°

Program delegation to ODA would not be desirable for three main reasons. First, ODA lacks
the institutional knowledge and technical expertise necessary to administer a complex air
permitting system. Second, administration of agricultural air quality regulations poses a direct
conflict with ODA’s mission and purpose, which is to develop and promote agricultural markets.
Commenters attach a report on ODA’s enforcement of the Clean Water Act program for CAFOs
for DEQ’s consideration, which explains ODA’s lack of expertise and conflict of interest when it
comes to environmental regulation.*° For both of these reasons, repeating the ill-conceived

3 Animal Legal Defense Fund et. al. v. EPA, Petition to Rescind the Air Consent Agreement and Enforce Clean Air
Laws Against Animal Feeding Operations (Oct. 26, 2021), attached hereto as Exhibit A.

37 See Ex. A at 15.

38 EPA, Development of Emissions Estimating Methodologies for Dairy Operations Draft, 8-1-8-4 (June 2022).

% 0.R.S. § 468A.790(2)(e).

40 See Animal Law Clinic Lewis & Clark Law School, Revised Report on the Enforcement of the Clean Water Act
As it relates to CAFOs by Oregon’s Department of Agriculture (2012), attached hereto as Exhibit B.



delegation of significant CAFO water pollution authority to ODA in the air pollution context
would compromise the program from the outset.

Furthermore, ODA is fundamentally prohibited from administering Clean Air Act
requirements unless expressly authorized by EPA to do so. EPA has only authorized two
agencies to administer Clean Air Act programs in Oregon: DEQ and the Lane Regional Air
Protection Agency.** Thus, DEQ cannot delegate its Clean Air Act responsibilities to ODA
absent EPA authorization, and the requisite codification of that delegated authority in EPA
regulations. The fact that other states with comparable air permitting programs have not
delegated authority to non-authorized agencies underscores this point. Indeed, administration of
the California dairy air program, which incorporates elements of both federal and state law, lies
with the state agency and regional air districts authorized by EPA to implement the Clean Air
Act.*2 Because the program proposed here would likewise include elements of federal Clean Air
Act and state-based regulation, DEQ must follow suit and retain program administration
authority.

IV.  Only the Largest of Dairy Operations Will Be Subject to the Program and Its
Implementation Costs Will Be Economically Feasible

As explained in the Petition, the goal of the proposed program is to target the minority of
large Dairy CAFOs responsible for the lion’s share of the State’s dairy air pollution. To this end,
the program as proposed would only apply to Dairy CAFOs confining 700 or more mature cows,
which also utilize liquid manure handling systems. This size threshold coincides with existing
state standards for what is considered a “Large” CAFO.* The requirement that such facilities
also use liquid manure systems further focuses the program on high emitters, because this form
of industrial waste management is known to exacerbate air emissions.**

In our original submission, we estimated that approximately 91 facilities would fall within
the definition of a “Regulated Dairy.” However, after receiving updated information from ODA
regarding which dairy operations meet all of the proposed regulatory criteria, Commenters now
anticipate the rule would apply to only 37 Dairy CAFOs* (15 percent of dairies statewide),
while still addressing the majority of dairy air emissions (these facilities confine 56 percent of
the States’ dairy cows).

41 See 40 C.F.R. 40 C.F.R. § 60.4(a)(39); Id. at § 61.04(b)(39); Id. at § 63.99(a)(38). See also EPA, Clean Air Act
Permitting Authorities in Oregon, available at: https://www.epa.gov/caa-permitting/clean-air-act-permitting-
authorities-oregon.

42 See Cal. S.B. 700, Section 1(b) (2003) (expressing the intent of the legislature “to require the State Air Resources
Board and air quality management districts and air pollution control districts in the state” to regulate agricultural
sources of air pollution).

43 See OAR § 603-074-0010(9)(c) & (d) (defining “Large” Tier 1 and Tier Il CAFOs as over 700 mature dairy
cattle).

44 See EPA/USDA, Agricultural Air Quality Conservation Measures: Reference Guide for Poultry and Livestock
Production Systems, 35 (Sep. 2017) (“The decomposition of manure solids during the anaerobic storage of liquid or
slurry manures often causes odors and may lead to increased emissions of NH3, VOCs, H,S, and CH4.”).

45 See ODA, List of Oregon Dairy Operations over 700 mature cows with liquid manure handling systems (received
Aug. 30, 2022), attached hereto as Exhibit C.
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A cost analysis of the Petition’s recommended best management practices demonstrates
that these large operations could readily absorb the reasonable cost of program implementation. 46
The Dairy CAFOs at issue here are multi-million-dollar operations with millions of dollars in
operating costs and overhead every year. In 2021, the USDA estimated the annual average
operating and overhead costs for Dairy CAFOs with 1,000 cows was approximately $5.4
million.4’

The costs associated with the proposed program are modest by contrast. Many of the
suggested practices, like changes in feed handling and management, and increased cleaning of
animal housing, would not require the purchase of any new equipment or infrastructure, but
rather the allocation of labor to such tasks.*® Where best management practices would require
new equipment or infrastructure—including purchase of weatherproof structures for grain
storage, solid waste separator systems, lagoon covers, or biofilters*®*—such costs are also
comparatively reasonable.*® For instance, for a 700-cow operation, a solid waste separator
system would cost approximately $3,500-4,200. An impermeable lagoon cover with a 20-year
lifespan would cost between $3,500-5,600 for a 120-foot diameter manure lagoon. In other
words, implementing these practices will not break the bank.

V. In Addition to Any Funds Appropriated by the Legislature, DEQ Can Also Fund
the Program Through Federal Grants and Permitting Fees

Commenters anticipate the development and administration of the proposed air program will
not require prohibitively large appropriations, in part due to the small universe of facilities
subject to regulation. The CAFO water program provides a useful comparison. The 2021-2023
budget allocated approximately $2.8 million to the CAFO water program, which applies to 515
CAFOs.% In combination with permit fee revenue®? and the occasional civil penalty assessed for
permit violations,> program funding comes to roughly $6,000 per CAFO. By contrast, because

46 See Food & Water Watch, Oregon Dairy Farm Best Management Practice Cost Research (Oct. 11, 2022),
attached hereto as Exhibit D.

47 See USDA, Economic Research Service, Milk Cost of Production Estimates by Size of Operation (Oct. 3, 2022),
available at: https://www.ers.usda.gov/webdocs/DataFiles/52180/MilkSizes2016base.xIsx?v=6989.4 (estimating
operating costs and overhead in 2021 at $25.80 per 100 pounds of milk sold, averaging costs between the 500-999
cow category and 1,000-1,999 cow category); USDA, Milk Production Report (Feb. 23, 2022), 13, available at:
https://downloads.usda.library.cornell.edu/usda-esmis/files/h989r321c/7d279w693/f7624940c/mkpr0222.pdf
(documenting milk production per cow in Oregon averaged 20,976 pounds for 2021). (20,976 pounds-milk x 1,000
cows) X ($25.80 / 100 pounds-milk) = $5,411,808 in annual operating costs and overhead for a 1,000-cow dairy.

48 See Ex. D at 1 (recording hourly wages of farm and ranch worker labor in Oregon averaged $14.13 per the Bureau
of Labor Statistics).

49 Note that Commenters do not support the use of anaerobic digesters or the production of factory farm gas as best
management practices. See Petition at 20, n.57 and accompanying text; Appendix A, n.14 and accompanying text.
0 Ex. D at 1-2.

51 See 2021-2023 Legislative Adopted Budget, OR. DEPT. OF AGRIC., 149 (Mar. 29, 2022),
https://www.oregon.gov/oda/shared/Documents/Publications/Administration/21-23L AB.pdf (appropriating
$2,470,083 in General Funds and $354,385 in Other Funds to the CAFO program).

52 Large dairy CAFOs (700 or more dairy cows) application fees total over $102,000 and annual permitting fees total
over $80,000. See FWW Analysis of Excel File obtained via Oregon Times.

53 For example, in 2020, 6 Notice of Assessment of Civil Penalty (NACP) were issued for discharge or other permit
non-compliance for a total of $43,064 and 5 NACPs were issued for administrative permit violations for a total of
$4,480. See Confined Animal Feeding Operation (CAFO) Program: 2020 Annual Report, OR. DEPT. OF AGRIC., 19
(2020), https://www.oregon.gov/oda/shared/Documents/Publications/NaturalResources/ CAFOReport2020.pdf.



https://www.ers.usda.gov/webdocs/DataFiles/52180/MilkSizes2016base.xlsx?v=6989.4
https://downloads.usda.library.cornell.edu/usda-esmis/files/h989r321c/7d279w693/f7624g40c/mkpr0222.pdf
https://www.oregon.gov/oda/shared/Documents/Publications/Administration/21-23LAB.pdf
https://www.oregon.gov/oda/shared/Documents/Publications/NaturalResources/CAFOReport2020.pdf

the proposed air program would currently only apply to 37 Dairy CAFOs—a mere 7 percent of
CAFOs regulated under the water program—it would require far fewer resources. Assuming
similar per-CAFO costs, the Agency would only need approximately $222,000 to administer the
much smaller program following initial program development.

In addition to future legislative appropriations, DEQ could also fund program
development and implementation through a number of federal funding sources. These sources
include:

e Clean Air Act Section 105 Grants: Through the Clean Air Act, states are eligible to
receive federal grant awards “to administer programs that prevent and control air
pollution or implement national ambient air quality standards.”®* Through this
funding source the EPA Regional Administrator can provide up to 60 percent of the
approved implementation costs, though revenue collected via a State’s Title V
operating permit program may not be used to meet the cost share requirements.>®

e Climate Pollution Reduction Grants: The Inflation Reduction Act presents another
funding opportunity. Section 60114 provides $5 billion in grants for state planning
and implementation of programs, policies, measures, and other investments that will
achieve greenhouse gas emission reductions.® The congressional appropriation
allocates $250 million for planning grants, and $4.75 billion for implementation
grants.®’

Once operational, the program could be fully funded through permit fee revenue,
depending on the fee class assigned to Dairy CAFOs. DEQ has broad authority to establish by
rule a schedule of fees for any class of air contamination source subject to permitting or reporting
requirements, as long as such fees are based on the anticipated cost of developing and
implementing the program.5® Thus, the Agency is empowered to recoup costs, “including but not
limited to the cost of processing registrations, compliance inspections, and enforcement.”%°

At its discretion, DEQ can therefore set permit fee schedules, including application fees
and annual fees for Dairy CAFO sources. For ease of reference, below is DEQ’s current permit
fee schedule for Air Contaminant Discharge Permits.

Application Fees

Short Term Activity ACDP $4,500.00
Basic ACDP $180.00
Assignment to General ACDP $1,800.00

%42 U.S.C. § 7405; 40 C.F.R. § 35.140

%40 C.F.R.§35.145

% EPA, Inflation Reduction Act Overview — Climate and Clean Air-related Provisions, 7 (Sep. 2022), available at:
https://www.epa.gov/system/files/documents/2022-09/IRA%200verview.pdf.

S d.

% 0.R.S. § 468A.050(3)—(4).

¥ 1d.
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Simple ACDP $9,000.00
Construction ACDP $14,400.00
Standard ACDP $18,000.00
Annual Fees
Short Term Activity ACDP $0
Basic ACDP - #1-7 $648.00
Basic ACDP - #8 $1,469.00
General ACDP — Fee Class One $1,469.00
General ACDP — Fee Class Two $2,644.00
General ACDP — Fee Class Three $3,818.00
General ACDP — Fee Class Four $734.00
General ACDP — Fee Class Five $245.00
General ACDP — Fee Class Six $490.00
Simple ACDP — Low Fee $3,917.00
Simple ACDP — High Fee $7,834.00
Standard ACDP $15,759.00
Cleaner Air Oregon Annual Fees®°
Basic ACDP - #1-7 $151.00
Basic ACDP - #8 $302.00
VI.  Conclusion

As explained in detail in the Petition, the proposed Dairy Air Emissions rule would work to
reduce harmful emissions associated with the State’s largest, highest-emitting dairies, thereby
improving air quality and public health, and advancing Oregon’s climate goals. Not only is DEQ
empowered to act under both federal and state law, but it also has tools, resources, and funding
opportunities available to develop and implement this much-needed program. As such, we urge
the Agency to recommend that EQC grant the Petition in full and adopt the Dairy Air Emissions
Program as proposed.

Thank you for considering our comments.

Emily Mdler

Staff Attorney

Food & Water Watch

1616 P Street NW, Suite 300

Washington, DC 20036
(202) 683-2500

Sincerely,

80 Starting in 2020, all facilities with DEQ air permits are required to pay an annual Cleaner Air Oregon fee. Cleaner
Air Oregon Permitting Requirements, OR. DEPT. OF ENV’T QUALITY,
https://www.oregon.gov/deg/ag/agPermits/Pages/CAQO-reg.aspx; see also Cleaner Air Oregon Annual Fees, Or.
Admin. R. 340-216-8020, Table 2.




eamiller@fwwatch.org

On Behalf of:

Food & Water Watch

Animal Legal Defense Fund

Beyond Toxics

Center for Biological Diversity

Center for Food Safety

Columbia Riverkeeper

Humane Voters Oregon

Mercy for Animals

Northwest Environmental Defense Center
World Animal Protection

12


mailto:eamiller@fwwatch.org

EXHIBIT A



BEFORE THE UNITED STATES
ENVIRONMENTAL PROTECTION AGENCY

ANIMAL LEGAL DEFENSE FUND, BUFFALO RIVER WATERSHED ALLIANCE
(ARKANSAS), CENTER FOR BIOLOGICAL DIVERSITY, CENTER FOR FOOD SAFETY,
CENTER ON RACE, POVERTY, & THE ENVIRONMENT (CALIFORNIA), CLEAN
WATER FOR NORTH CAROLINA (NORTH CAROLINA), EARTHJUSTICE,
ENVIRONMENTAL INTEGRITY PROJECT, FARM AID, FRIENDS OF THE EARTH,
FRIENDS OF FAMILY FARMERS (OREGON), FRIENDS OF TOPPENISH CREEK
(WASHINGTON), FOOD ANIMAL CONCERNS TRUST, FOOD & WATER WATCH,
GOVERNMENT ACCOUNTABILITY PROJECT, HUMANE SOCIETY OF THE UNITED
STATES, IOWA CITIZENS FOR COMMUNITY IMPROVEMENT (IOWA), INSTITUTE
FOR AGRICULTURE & TRADE POLICY, JOHNS HOPKINS CENTER FOR A LIVABLE
FUTURE, NORTH CAROLINA CONSERVATION NETWORK (NORTH CAROLINA),
PUBLIC JUSTICE, SOCIALLY RESPONSIBLE AGRICULTURE PROJECT, SOUTHERN
ENVIRONMENTAL LAW CENTER, AND WATERKEEPER ALLIANCE

Petitioners,

V.

MICHAEL REGAN, ADMINISTRATOR,
UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

Respondent.

PETITION TO RESCIND THE AIR CONSENT AGREEMENT
AND ENFORCE CLEAN AIR LAWS AGAINST ANIMAL FEEDING OPERATIONS



TABLE OF CONTENTS

I.  INTRODUCTION .cuuiiiiieiseecsrinsenssesssissesssecssissasssesssssssssssssssssssssesssssssssssssssssssssssssssssssssessssss 1
II. AIR POLLUTION FROM AFOs HAS SERIOUS HEALTH IMPACTS ON
SURROUNDING COMMUNITIES. ....ccocenieruissensecsenssesssnsssessesssnssssssasssssssssssssssssssssssssasssssssssane 2
III. THE AIR CONSENT AGREEMENT SHIELDS AFOs FROM EPA
ENFORCEMENT ACTIONS. .uuciviirnninsninseissecssissecssesssessasssecsssssasssesssssssssssssssssssssessassssssasessssss 5
A. Rather than Enforce the Law, EPA Worked with Industry to Craft the Air Consent
YN 4 (<1111 1 | PSSR 5

B. The Air Consent Agreement Provided a Safe Harbor from Enforcement of Federal Law
Pending the Finalization Of EEMS........cccoiiiiiiiiiiiieiie ettt 6

C. The Environmental Appeals Board and the D.C. Circuit Court of Appeals Allowed EPA
to Implement the Air Consent AGreemMENt..........ccueeruieiiiierieeiieiie ettt ettt eaeesee e eneeas 8

D. EPA Has Relied On The Air Consent Agreement To Deny Petitions To Regulate Air

Emissions from AFOS. .......ccociiiiiiiiiiiceeceee et 10
IV.  EPA’S MONITORING STUDY WAS FLAWED, UNDERMINING EPA’S
ABILITY TO DEVELQP VALID EEMS.....uucutininicneinsensecsnnssesssecsssssesssessssssessssssssssessssssassans 12

A. EPA Limited the Size and Geographic Scope of its Study, Despite the Entry of Nearly

14,000 AFOS Int0 the AGIEEMENL. .......cccuiiriiieiieiieeieeiie ettt ettt ettt saeeaeeseaeeseesnbeeseeeens 12

B. EPA Failed to Generate Adequate Data to Develop EEMS........cccooeviiiinieninicnicenne. 15

C. EPA Failed to Finalize EEMs Following the Completion of NAEMS. ........ccccccevienennne. 17

D. EPA Has Failed to Consider Available Information from Peer-Reviewed Studies. ......... 18

E. The 2017 OIG Report Urged EPA to Either Finalize the EEMs or End the Agreement. .20
V. EPA SHOULD TERMINATE THE AIR CONSENT AGREEMENT BECAUSE EPA
HAS FAILED TO PRODUCE VALID EEMS......cciiniicninsensecssissnsssecssessassancsssssssssesssssssssans 23

A. EPA Should Abandon the Fundamentally Flawed NAEMS and EEMs Development

Process in Favor of EXisting MOEIS. ........cccueeiiiiiiiiieiieciee et 23

B. EPA Overstates the Difficulty of Developing Process-Based Models, Which the Agency
Is Already Using in Other CONLEXLS. ....cccuieriieiiiinieeiiienieetieeiteeieeseeetee e e eeesieeebeeseaeeneeesaraens 25

V1. IF EPA DECIDES TO PROCEED WITH THE FLAWED EEM DEVELOPMENT
PROCESS, IT MUST IMMEDIATELY RESCIND THE SAFE HARBOR PROVISION. 29

A. EPA Should Immediately Rescind the Safe Harbor Provisions of the Air Consent

AIEEIMEIL. ...eutiiiiieiiieiie ettt ettt ettt et e et e b e e st et e e s et e et e e sat e et e e sat e e bt e ebteebeenareean 29
B. EPA Should Not Finalize Any EEMs Without Robust Public Participation. ................... 29
VII.  CONCLUSION ...couiniiiinnnnnnnsnnsanssessessessesssssassasssssasssssssssessssssssssssssassssssessesssssssssssssssaes 32



I. INTRODUCTION

Rural communities deserve a safe, prosperous, and plentiful food system rooted in dignity
and respect. In this system, Black, Indigenous, Latino, Asian, and white communities enjoy clean
land, air, and water where independent family farms and renewable energy build diversified,
local, and thriving rural economies. Sadly, past administrations have prioritized the interests of
corporate-controlled industrial agriculture over the well-being of rural communities. Corporate
integrators, trade groups, and other powerful titans of industry, have flourished while
communities and farmers have suffered through years of pollution, hollowed out Main Streets,
and declining economic opportunities. This has led to what any neutral observer would decry as
undemocratic oppression and exploitation. Our government has the duty and authority to protect
the health and well-being of our communities by enforcing federal air pollution laws, which do

not exempt this industrial system.

Over sixteen years ago, the Environmental Protection Agency (EPA), under the President
George W. Bush administration, announced an Agreement and Final Order it had secretly
negotiated with the National Pork Producers Council. In the agreement, EPA refrained from
enforcing key air pollution control and public disclosure laws against any animal feeding
operation (AFO) that agreed to pay a nominal penalty to fund a nationwide air monitoring
program to establish Emission Estimating Methodologies (EEMs) for AFOs.! Nearly 74,000
AFOs signed up for this sweetheart deal, known as the Air Consent Agreement. By its own
terms, this deal should have been completed over a decade ago, in 2010.2 Yet, as of the date of
this letter, EPA has yet to finalize any EEMs or end the Air Consent Agreement. As a result of
EPA’s protracted delay, thousands of the nation’s largest AFOs continue to enjoy protection
from EPA enforcement actions, even if their emissions exceed permit limits or reporting
thresholds. EPA’s implementation of the Air Consent Agreement over the past three presidential

administrations demonstrates a complete, bipartisan abdication of EPA’s enforcement authority.

! Notice of Animal Feeding Operation Consent Agreement & Final Order, 70 Fed. Reg. 4957 (Jan. 31, 2005)
[hereinafter 2005 Notice]; see also id. at 4962 Appendix 1: Air Consent Agreement [hereinafter 2005 Air Consent
Agreement].

2 EPA OIG, IMPROVING AIR QUALITY: ELEVEN YEARS AFTER AGREEMENT EPA HAS NOT DEVELOPED RELIABLE
EMISSIONS ESTIMATION METHODS TO DETERMINE WHETHER ANIMAL FEEDING OPERATIONS COMPLY WITH CLEAN
AIR ACT AND OTHER STATUTES, Report No. 17-P-0396, at 5 (Sept. 19, 2017) [hereinafter 2017 OIG REPORT],
available at https://www.epa.gov/sites/default/files/2017-09/documents/ epaoig 20170919-17-p-0396.pdf.




Pursuant to the right to petition the government provided in the First Amendment to the U.S.

Constitution® and the Administrative Procedure Act,* Petitioners formally submit this petition to
EPA to put an end to the enforcement amnesty. The Petitioners collectively represent millions of
citizens from across the United States, including many individuals adversely impacted by CAFO

air pollution in their communities.

We request your written response regarding this unacceptable dereliction of duty within
30 days of receiving this Petition. We ask that you rescind the Air Consent Agreement, take all
actions consistent with President Biden’s executive orders to enforce all applicable laws against
AFOs, and prioritize environmental justice in enforcement and climate actions. If you instead
wish to continue the policies of the past three administrations, please set forth the reasons for

refusing to grant this petition.

I1. AIR POLLUTION FROM AFOs HAS SERIOUS HEALTH IMPACTS ON
SURROUNDING COMMUNITIES.

Air pollution is the largest environmental mortality risk factor in the United States, and
agriculture—particularly industrial animal production—is a major contributor to reduced air
quality.> According to a recent study published in the Proceedings of the National Academy of
Sciences of the United States (PNAS), air pollution from U.S. agriculture includes direct
emissions of fine particulate matter (PMzs5) and PM> s precursors such as ammonia (NH3),
nitrogen oxides (NOx), sulfur dioxide (SO.), and volatile organic compounds (VOCs).% This
pollution causes 17,900 U.S. deaths per year, with 15,900 deaths from food production and 2,000
deaths linked to nonfood products.” Of the 15,900 deaths from food production, 80 percent, or

12,700 deaths, are attributable to industrial animal production, with the remaining 20 percent

3 U.S. CONST. amend. L.

45U.8.C. 553(e).

5 J. Stanaway et al., Global, Regional, & National Comparative Risk Assessment of 84 Behavioural, Environmental,
& Occupational, And Metabolic Risks or Clusters of Risks For 195 Countries & Territories, 1990-2017, 392
LANCET 1923 (2018), https://www.thelancet.com/action/showPdf?pii=S0140-6736%2818%2932225-6; J. Lelieveld
et al., The Contribution Of Outdoor Air Pollution Sources To Premature Mortality On A Global Scale, 525 NATURE
367 (2015); S. Bauer et al., Significant Atmospheric Aerosol Pollution Caused By World Food Cultivation, 43
GEOPHYS. RES. LETT. 5394 (2016), https://agupubs.onlinelibrary.wiley.com/doi/epdf/10.1002/2016GL0O68354.

® N. Domingo et al., 4ir Quality-Related Health Damages of Food, 118 PNAS €2013637118, 1 (2021),
https://www.pnas.org/content/pnas/118/20/e2013637118.full.pdf.
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attributable to plant-based foods.® The majority of deaths—12,400 deaths each year—are
attributable to ammonia acting as a PMx s precursor.” The study noted that on-farm emission
reduction interventions, such as improved livestock waste management and fertilizer application
practices, combined with dietary shifts toward more plant-based foods, could dramatically

reduce the number of mortalities caused by this industry.!°

Another recent study found that poultry AFOs in Pennsylvania were a major risk factor
for pneumonia.!! The authors observed that “[e]xposure to air pollutants such as particulate
matter . . . reduc[es] the lung’s defenses against bacterial pathogens, thereby increasing

susceptibility to respiratory infections.”'? In addition, the authors also noted that

As a source of air pollution, industrial food animal production can
compromise respiratory health. These large, homogeneous, densely
packed livestock operations emit particulate matter, endotoxins, and
other pollutants, which spread downwind through ventilation fans
and emissions from decomposing manure. Adverse effects on lung
function and increased respiratory symptoms have been reported
among individuals living near [industrial food animal production],
particularly among susceptible groups.

The study found a 66 percent increase in the odds of being diagnosed with community-
acquired pneumonia among people living closest to high-density poultry operations,
demonstrating that “residing closer to more and larger poultry operations was associated with

[community-acquired pneumonia], a cause of significant morbidity and mortality.”!?

EPA is culpable for many of these deaths and illnesses. For nearly two decades, EPA’s
sustained approach of ignoring pollution generated by the AFO industry under the guise of the
Air Consent Agreement has resulted in the emission of significant amounts of unchecked air
pollution, including ozone, PM> s, nitrogen oxides, sulfur dioxide, and VOCs—pollutants that

EPA is required to regulate under the Clean Air Act (CAA). To make matters worse, during this

81d. at 2.

°Id. atl.

1074

"' M. Poulsen et al., High-Density Poultry Operations & Community-Acquired Pneumonia in Pennsylvania, 2
ENV’T. EPIDEMIOLOGY €013 (June 2018),

https://journals.lww.com/environepidem/Fulltext/2018/06000/High density poultry operations and.5.aspx.
21d. at 1.

B1d. até.




same period EPA moved to exempt the industry from having to comply with two critical
pollution reporting statutes: the Emergency Planning and Community Right to Know Act
(EPCRA), and the Comprehensive Environmental Response, Compensation, and Liability Act
(CERCLA), resulting in reduced public access to the information that affected communities
need to protect themselves, and likely in turn contributing to greater mortality in communities

surrounding these operations.

In 2013, scientists at John Hopkins University analyzed the practical public health
impacts of EPA’s efforts to limit public access to information about pollution from AFOs.!> As

the authors summarized:

Despite literature associating AFOs with compromised air quality
and residential proximity to AFOs with adverse health outcomes,
availability of information concerning AFO airborne hazardous
releases ranged from limited to nonexistent across the states that we
examined . ... These data gaps compromise the ability of public
health officials and scientists to characterize exposures and risks,
and limit their ability to implement and evaluate interventions when
appropriate. The lack of data also means that information on AFO
hazardous releases is not available to residents of affected
communities.'6

EPA’s failure to address harmful emissions, compounded by its efforts to keep citizens in

the dark about AFO pollution, has contributed to serious public health impacts.

4 CERCLA/EPCRA Administrative Reporting Exemption for Air Releases of Hazardous Substances from Animal
Waste at Farms, 73 Fed. Reg. 76,948 (Dec. 18, 2008) (exempting airborne hazardous releases from animal waste at
farms (including AFOs) from CERCLA and EPCRA reporting requirements); Waterkeeper Alliance v. EPA, 853
F.3d 527, 537-38 (D.C. Cir. 2017) (vacating EPA’s 2008 rule and rejecting EPA’s argument that the reporting
requirements serve no regulatory purpose); Vacatur Response—CERCLA/EPCRA Administrative Reporting
Exemption for Air Releases of Hazardous Substances From Animal Waste at Farms; FARM Act Amendments to
CERCLA Release Notification Requirements, 83 Fed. Reg. 37444 (Aug. 1, 2018) (incorporating revisions enacted
by the FARM Act, which exempts farms from CERCLA release reporting requirements, despite the D.C. Circuit’s
vacatur of the 2008 final rule in Waterkeeper Alliance v. EPA); Amendment to Emergency Release Notification
Regulations on Reporting Exemption for Air Emissions from Animal Waste at Farms; Emergency Planning and
Community Right to Know Act 84 Fed. Reg. 27,533 (June 13, 2019) (adding the reporting exemption for air
emissions from animal waste at farms provided in section 103(e) of CERCLA); see also EPA, CERCLA & EPCRA
Reporting Requirements for Air Releases of Hazardous Substances from Animal Waste at Farms, EPA (last visited
Oct. 21, 2021), https://www.epa.gov/epcra/cercla-and-epcra-reporting-requirements-air-releases-hazardous-
substances-animal-waste-farms.

15 T. Smith et al., Availability of Information about Airborne Hazardous Releases from AFOs, 8 PLOS ONE e85342
(2013), https://doi.org/10.1371/journal.pone.0085342.

161d at 7.




III. THE AIR CONSENT AGREEMENT SHIELDS AFOs FROM EPA
ENFORCEMENT ACTIONS.

A. Rather than Enforce the Law, EPA Worked with Industry to Craft the Air Consent
Agreement.

In the early 2000s, after years of dereliction by AFO operators of their obligation to seek
CAA permits and report emissions under CERCLA and EPCRA, EPA took a series of legal
actions designed to bring delinquent AFOs into the CAA permitting program.!” Those legal
actions constitute the last time EPA meaningfully enforced the CAA against AFO polluters.

Instead of continuing to use litigation or other comparable methods to move AFOs into
compliance with their obligations under the CAA, EPA spent three years crafting a backroom
deal with representatives of the pork industry, egg producers, and other AFO industry groups for
a “safe harbor” against enforcement in the form of a release and covenant not to sue for potential
violations of the CAA, CERCLA, and EPCRA. As outlined in a memorandum sent to EPA
officials in June 2002, industry representatives offered to fund a nationwide air emissions
monitoring study to collect emissions data from AFOs in exchange for enforcement protection. !
The industry’s June 2002 safe harbor proposal formed almost verbatim the Air Consent

Agreement that EPA published for voluntary enrollment in early 2005.

Under the Agreement secretly negotiated with industry representatives, EPA promised
not to sue AFOs for violating CAA permitting requirements or CERCLA/EPCRA reporting
requirements in exchange for AFOs paying a nominal civil penalty to fund the nationwide air

emissions monitoring study.

17 See, e.g., Press Release, Dep’t of Justice, Ohio’s Largest Egg Producer Agrees to Dramatic Air Pollution
Reductions from Three Giant Facilities (Feb. 23, 2004),

https://www.justice.gov/archive/opa/pr/2004/February/04 enrd 105.htm; 2017 OIG REPORT at 17 (“[M]onitoring
conducted as part of an EPA enforcement case in 2003 demonstrated . . . total PM emissions of 550 and 700 tons per
year at two large egg-layer AFOs,” significantly “exceed[ing] the 250-tons-per-year permitting threshold for PM
emissions.”); see also Press Release, Dep’t of Justice, Government Reaches Settlements with Seaboard Foods and
PIC USA (Sept. 15, 2006), https://www.justice.gov/archive/opa/pr/2006/September/06_crm_625.html; Press
Release, Dep’t of Justice, Nation’s Second Largest Hog Producer Reaches Settlement With U.S. & Citizen's Group
(Nov. 1, 2001), https://www.justice.gov/archive/opa/pr/2001/November/01 _enrd 604.htm.

182002 Industry Safe Harbor Proposal.

19 See id.; 2005 Notice at 4958.




B. The Air Consent Agreement Provided a Safe Harbor from Enforcement of Federal
Law Pending the Finalization of EEMs.

The Air Consent Agreement outlines two main sections: (1) the Consent Agreement, and
(2) the Monitoring Fund. The Consent Agreement includes the main terms of the Agreement
between participating AFOs and the government, including a safe harbor under which the
government releases and covenants not to sue participating AFOs for civil violations of the
CAA,; section 103 of CERCLA; and section 304 of EPCRA.2° In exchange for this enforcement
forbearance from EPA, participating AFOs agreed to pay a nominal penalty, as well as a
payment of $2,500 per facility, into a fund known as the Monitoring Fund, which was then to be
used to finance the two-year National Air Emissions Monitoring Study (NAEMS).?!

The Agreement’s safe harbor provision covers two substantive Clean Air Act permitting
programs, the Title V operating permit program, and applicable State Implementation Plan (SIP)
requirements for VOC, ammonia, hydrogen sulfide, and particulate matter. First, it includes the
requirements applicable to new and expanding major stationary sources under Parts C and D of
Title I, Prevention of Significant Deterioration (PSD) and New Source Review (NSR).?? Second,
it includes operating permits required under Title V for major stationary sources.?® Third, it
includes any SIP requirements that regulate the rate, quantity, or concentration of the covered air

pollutants.*

In all three permitting programs, the severity of the air pollution in a given air basin
determines whether a stationary source exceeds a certain tons per year threshold and thus must
obtain a permit under PSD, NSR, and Title V as a major stationary source. This threshold ranges
from 10 tons per year in an extreme ozone nonattainment area to 250 tons per year in an area that

attains the applicable National Ambient Air Quality Standard.

202005 Air Consent Agreement at 9 7-23.

2 14, at 9 53.

2 ]d. at 9§ 26; 42 U.S.C. §§ 7470-7515.

232005 Air Consent Agreement at § 26; 42 U.S.C. §§ 7661-7661f.
242005 Air Consent Agreement at 4 26.



The Agreement’s safe harbor provision covers two reporting requirements: section 103 of
CERCLA,? and section 304 of EPCRA. EPCRA contains a general requirement that facilities
that “release” more than a threshold quantity of an “extremely hazardous substance” must report
that release to local emergency response agencies, and that those reports must be made available
to the public.?® Immediate release reporting under EPCRA provides local and state emergency
responders with information critical to appropriately assessing and safely responding to citizen
complaints of suspicious or noxious odors. EPA lists ammonia and hydrogen sulfide as
“extremely hazardous substances” under EPCRA and lists a reportable quantity of 100 pounds
per day. The Air Consent Agreement’s safe harbor provision continues to exempt participating

AFOs from EPA enforcement for failing to report these releases.

According to EPA, its reason for exchanging a safe harbor from enforcement of the CAA,
CERCLA, and EPCRA for a two-year monitoring study was to timely “collect data and
aggregate it with appropriate existing emissions data; analyze the monitoring results; and create
tools (e.g., tables and/or emission models) that AFOs could use to determine whether they emit
pollutants at levels that require them to apply for permits under the CAA or submit notifications
under CERCLA or EPCRA.”?7 And further, because the monitoring study would be “designed to
generate scientifically credible data to provide for the characterization of emissions from all
major types of AFOs in all geographic areas where they are located,” it would ultimately be used
“to produce a scientifically sound basis for measuring and estimating air emissions from AFOs”
through EEMs.?® Thus, EPA provided that the reason for the Agreement was to ensure “the
achievement of real environmental benefits to protect public health and the environment while

supporting a sustainable agricultural sector.”?

To that end, once the final EEMs are published the participating AFOs would have a
defined amount of time to apply the EEMs to their operations and determine whether any CAA,
CERCLA, or EPCRA statutory obligations apply, and, if so, bring their operations into

25 Subsequently, the Fair Agricultural Reporting Method (FARM) Act expressly exempted reporting of air emissions
from animal waste at a farm from CERCLA section 103. See Pub. L. 115-141 § 1101-03 (codified at 42 U.S.C. §
9603(e) (2018)).

2642 U.S.C. § 11004(a).

272005 Notice at 4960.

BId.

2 Id. at 4961.



compliance with those requirements.>® Once a participating AFO complies with each of those
requirements, “the statute of limitations for all claims covered by the release and covenant not to
sue . . . will be tolled from the date this Agreement is approved by the [Environmental Appeals
Board] until . . . 120 days after Respondent files the required certification . . . or December 31,
2011,” whichever is earlier.?! In the alternative, if EPA determines that it cannot develop EEMs,
then it should notify participants that the Air Consent Agreement, including its enforcement
amnesty, will come to a close.’? As the amnesty tolling provision suggests, EPA anticipated that
the terms of the Air Consent Agreement would be met and the Agreement fulfilled before 2012

at the latest.??

The Air Consent Agreement embodies a highly unusual enforcement philosophy
inconsistent with the Clean Air Act’s enforcement scheme. EPA alleged violations prior to any
investigation, assessed civil penalties without considering civil penalty factors, and invited
participants to enter into the Agreement after it had already been negotiated for years with the
industry. By its own terms, the Agreement deferred enforcement until the Agency developed

EEMs, which EPA expected to complete within 18 months of completing NAEMS.

C. The Environmental Appeals Board and the D.C. Circuit Court of Appeals Allowed
EPA to Implement the Air Consent Agreement.

To enter the Air Consent Agreement, an AFO owner or operator needed only to inform
EPA of its election to participate and provide EPA with certain information regarding the size
and number of AFOs that they designated for inclusion. In total, nearly 2,600 participants,
representing 13,900 AFO facilities in 42 states, entered into the Air Consent Agreement.**
“According to the EPA, these 13,900 AFOs comprise more than 90 percent of the largest AFOs
in the United States,” and included participants from across the broiler chicken, egg layer, hog,

and dairy industries.?

302005 Air Consent Agreement at 4 28.

3 1d. 931,

32 1d. 9 38.

33 Id.; see also 2017 OIG REPORT at 5 (providing that “[bJased on . . . original expectations, . . . AFOs would have
obtained any necessary permits and installed emission controls by 2010”).

342017 OIG REPORT at 6.

5 1d.



In 2006, EPA’s Environmental Appeals Board (EAB) approved individual Consent
Agreements in batches. In addition to ratifying the Agreements, EAB affirmed EPA’s authority
to enter into the Agreement as an administrative enforcement action.*® The relevant penalties and
monitoring funds were collected from individual participants as well as from the National Pork
Board, which provided at least $6,000,000 towards payment of these fees on behalf of hog
producers rather than the producers paying those fees themselves.?” The NAEMS process then
began in earnest in 2007—the year NAEMS monitoring should have been completed according
to the original timeline. It continued for three years, rather than two, and “completed in early

2010, about 2 years later than originally expected.”®

Several environmental and community groups challenged the Air Consent Agreement as
a rulemaking that violated the CAA, CERCLA, EPCRA, and public notice and comment
requirements. The D.C. Circuit Court of Appeals denied the groups’ consolidated petitions for

review, holding that the Agreement is an enforcement action not subject to judicial review.*

In its briefing before the D.C. Circuit, EPA took the legal position that the safe harbor
was a “limited covenant not to sue” that would last approximately three and a half years until
2010.%° The court took EPA at its word, concluding that the Agreement “merely defers
enforcement” and a “limited deferral subject to enforcement conditions works no change in the

agency’s substantive interpretation or implementation of the Acts.”*! The court also rejected the

36 See, e.g., In re Consent Agreements & Proposed Final Orders for AFOs, 2006 WL 478143 (EAB Jan. 27, 2006)
(finding that first twenty Agreements were administrative penalty orders subject to Board review).

37 Initially, the National Pork Board was enjoined from contributing $6,000,000 on behalf of producers because the
contribution was found to violate the Pork Act and contravene public policy, but this decision was reversed by a
second administrative law judge allowing the National Pork Board to pay farmer’s fees associated with EPA’s Air
Emission Study. See In re: McDowell, 65 Agric. Dec. 795 (U.S.D.A. 2006) rev’d, In re: McDowell, 67 Agric. Dec.
1230, 1232 (U.S.D.A. 2008) (“revers[ing] the ALJ’s Initial Decision [and granting Administrator’s motion to
dismiss] [because] Petitioners lack standing, the Second Amended Petition fails to state a legally cognizable claim,
and the National Pork Board’ s payment of the per-farm-fee associated with EPA’s Air Emissions Study is in
accordance with the Pork Act and the Pork Order”).

382017 OIG REPORT at 11; 10 (“Based on the original expectations for completion of the tasks in the Notice, the
NAEMS monitoring would have been completed in 2007, and the EPA would have begun publishing EEMs in
2009.”); 12 (Figure 4) (comparing expected and actual NAEMS development timeline).

39 Ass’n of Irritated Residents v. EPA, 494 F.3d 1027, 1031 (D.C. Cir. 2007).

40 See EPA’s Brief at 11-12, 23, 28, (D.C. Cir. Feb. 2, 2007).

41 Ass’'n of Irritated Residents, 494 F.3d. at 1033.



groups’ contention that EPA had abdicated its enforcement duty because the court believed the

limited deferral “is part of the agency’s attempt to ensure that AFOs comply with the Acts.”*?

Had the court understood that EPA would extend its “limited” deferral for over ten years
to 2021 and beyond—straight through the Obama and Trump Administrations—then that

unbound deferral would undoubtedly have affected the court’s analysis.

D. EPA Has Relied On The Air Consent Agreement To Deny Petitions To Regulate Air
Emissions from AFOs.

To make matters worse, in addition to using the Air Consent Agreement and EEM
process as a shield against adequately enforcing the CAA or EPCRA against AFO polluters,
EPA is using the Agreement as an excuse to deny or ignore every administrative petition related
to AFO air pollution that has been filed with the Agency since 2005. EPA is also allowing AFOs

to use the Agreement to keep citizens from enforcing EPCRA.

Since 2005, EPA has received several administrative rulemaking petitions to address
AFO emissions, including a 2009 petition to list and regulate AFOs as a source category under
CAA Section 111 (2009 CAFO Source Petition),** and a 2011 petition to regulate ammonia as a
criteria pollutant under CAA Sections 108 and 109 (2011 Ammonia Petition).** According to a
report by EPA’s Office of the Inspector General (OIG), discussed further below, “EPA staff told
[OIG] they did not plan to evaluate the need for additional regulations as laid out in these

petitions until the EEMs are finalized.”*

For the 2009 CAFO Source Petition, EPA’s refusal to engage with the subject matter of
the petition came in the form of a denial of the petition in 2017.4¢ As noted in the denial signed

by former EPA Administrator Scott Pruitt, EPA explicitly denied the petition not on the

42 Id. at 1035.

43 The Humane Soc’y of the U.S., Petition to the U.S. EPA to List Concentrated Animal Feeding Operations Under
CAA Section 111 (B)(1)(A) (Sep. 21, 2009).

4 Environmental Integrity Project, Petition to the U.S. EPA for the Regulation of Ammonia as a Criteria Pollutant
Under Clean Air Act Sections 108 and 109 (Apr. 6, 2011).

452017 OIG REPORT at 18.

46 Denial of Petition to List Concentrated Animal Feeding Operations Under Clean Air Act, 82 Fed. Reg. 60,940
(Dec. 26, 2017).
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substance of the request,*’ but rather due to the “ongoing budgetary uncertainties” and EEM
process.*® Acknowledging the findings of the 2017 OIG Report, the denial letter then goes on to
say that EPA will conduct a systematic planning process as identified in that report by April
2018 and establish milestones for issuing updated draft EEMs by July 2018.%° A comprehensive
set of draft or final EEMs still has yet to be issued, but EPA continues to use the EEM process as
a convenient excuse not to take further action to actually address and limit air pollution from

concentrated animal feeding operations (CAFOs), as this petition would have enabled.

With respect to the 2011 Ammonia Petition, EPA has failed to respond—even as the
evidence of harm continues to mount.’® As mentioned above, public health scientists have drawn
clear connections between ammonia from animal production and thousands of annual PM-related
deaths, and have also shown that living in close proximity to AFOs is associated with
pneumonia.’! Another study found significant associations between Pennsylvania CAFOs and
asthma.>? The authors of the ammonia study noted that industrial food animal production
facilities “are a source of odors and several air pollutants, including particulate matter, hydrogen
sulfide, and ammonia,” and “these air pollutants and odors have been associated with asthma

exacerbations.”?

The role of ammonia in exacerbating water quality impairments has also
become more clear over time. It now appears that AFOs emit more ammonia—and more

ammonia deposits closer to the source of emissions than previously thought.>* This means that

47 Letter from E. Scott Pruitt, Administrator, EPA, to Tom Frantz, President, Ass’n of Irritated Residents, at 2 (Dec.
15, 2017) (“This denial is not based on a determination as to whether CAFOs meet the requirements for listing under
CAA section 111(b)(1)(A).”).

B Id. at 1-2.

¥ Id. at 8-9.

50 Although the petitioners challenged EPA’s failure to respond in 2015 (re-filed in 2016), petitioners voluntarily
dismissed the complaint in 2017. See Notice of Voluntary Dismissal, Environmental Integrity Project et al. v. EPA,
Case No. 16-cv-02203-ABJ (D.D.C. Jan. 17, 2017).

St See supra Part 1.

52'S. Rasmussen et al., Proximity to Industrial Food Animal Production & Asthma Exacerbations in Pennsylvania,
2005-2012, 14 INT’L J. ENV’T. RESH. PUB. HEALTH 362 (2017).

B Id.

54 See, e.g., ENV’T INTEGRITY PROJECT , AMMONIA EMISSIONS FROM POULTRY INDUSTRY MORE HARMFUL TO
CHESAPEAKE BAY THAN PREVIOUSLY THOUGHT (2018), https://environmentalintegrity.org/wp-
content/uploads/2017/02/Ammonia-Report.pdf; see also ENV’T INTEGRITY PROJECT, POULTRY INDUSTRY
POLLUTION IN THE CHESAPEAKE REGION (2020), https://environmentalintegrity.org/wp-
content/uploads/2020/04/EIP-Poultry-Report.pdf; J. Baker et al., Modeling & Measurements of Ammonia from
Poultry Operations: Their Emissions, Transport, & Deposition in the Chesapeake Bay, 706 SCI. TOTAL
ENVIRONMENT 135290 (Mar. 2020), https://www.sciencedirect.com/science/article/pii/S0048969719352829.
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ammonia is a central contributor to algae blooms, dead zones, and other impairments in large

estuaries like the Chesapeake Bay.

In addition, EPA continues to allow AFOs to use the Air Consent Agreement and EEM
development process to keep citizens from enforcing statutes such as EPCRA against AFOs.*¢
Although EPA can prevent the Agreement from being used as an affirmative defense in EPCRA
citizen enforcement suits, the agency has opted not to do so. As a result, EPA is allowing this
Agreement to stand in the way of effective enforcement of this statute against AFO polluters,

regardless of the amount or persistence of that pollution.

IV.  EPA’S MONITORING STUDY WAS FLAWED, UNDERMINING EPA’S
ABILITY TO DEVELOP VALID EEM:s.

A. EPA Limited the Size and Geographic Scope of its Study, Despite the Entry of
Nearly 14,000 AFOs into the Agreement.

In announcing the Air Consent Agreement and NAEMS Protocol, EPA claimed that
“[m]onitoring will occur at facilities across the country to get a representative sample of the
facility types,” and the NAEMS “protocol will provide sufficient data to get a valid sample that
is representative of the vast majority of the participating AFOs.”>” EPA intended to use the
results of this monitoring study “to generate scientifically credible data to provide for the
characterization of emissions from all major types of AFOs in all geographic areas where they

are located.”® However, the study fell far short of achieving this goal for a variety of reasons,

55 In 2019, EPA finalized a rule exempting AFOs from their reporting obligations under EPCRA section 304. See
Amendment to Emergency Release Notification Regulations on Reporting Exemption for Air Emissions From
Animal Waste at Farms; Emergency Planning and Community Right-to-Know Act, 84 Fed. Reg. 27,533 (June 13,
2019). That rulemaking has been challenged in federal court by a coalition of environmental and environmental
justice groups, including many of the signatories here. Rural Empowerment Association for Community Help, v.
EPA, Case No. 18-02260-TJK (D.D.C. 2019). Following the D.C. Circuit’s decision in Waterkeeper Alliance v.
EPA, 853 F.3d 527, 537-38 (D.C. Cir. 2017), we expect the court to overturn EPA’s 2019 rule, and therefore believe
that AFOs may use the Air Consent Agreement to hamper citizen suit enforcement of EPCRA.

56 See, e.g., Humane Soc'y of the United States v. Hanor Company of Wisconsin, LLC, 289 F. Supp. 3d 692 (E.D.
N.C. 2018).

572005 Notice at 4960; see also id. at 4968 (Attach. B to App. 1: NAEMS Protocol).

58 Id. at 4960.
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including the industry’s role in selecting sites, the small number of selected sites, and EPA’s

flawed site selection methodology.>®

From the onset, the design and implementation of the study was limited because industry
exerted significant control on the pool of potential study sites. Although “EPA acknowledged
that emissions data should be collected for every type of animal feeding operation and practice,”
EPA officials concluded that the industry should be responsible for site selection,®® deferring to

industry yet again.

Records obtained by the Environmental Integrity Project under the Freedom of
Information Act confirm that AFO owners and operators played a major role in selecting the
sites in NAEMS.®! For example, Perdue broiler facilities did not participate in the Air Consent
Agreement. Perhaps as a direct consequence, NAEMS did not include a single broiler site in the
Mid-Atlantic, despite incredible industry concentration in the region.5? Further, Tyson Foods,
one of the largest meat producers in the United States, directly sponsored the data collection at

its broiler sites in Kentucky.®?

Moreover, despite almost 14,000 AFOs receiving enforcement protection under the

Agreement, the NAEMS study itself only included 27 sites at 20 AFOs in 10 states.®* The small

39 See GAO, CONCENTRATED ANIMAL FEEDING OPERATIONS: EPA NEEDS MORE INFORMATION & A CLEARLY
DEFINED STRATEGY TO PROTECT AIR & WATER QUALITY FROM POLLUTANTS OF CONCERN37-39 (2008)
https://www.gao.gov/assets/gao-08-944.pdf (“[T]he National Air Emissions Monitoring Study may not provide the
data that EPA needs to develop comprehensive protocols for quantifying air emissions from [AFOs] for a variety of
reasons.”) [hereinafter 2008 GAO Report]; see also id. at 7 (“[A]s currently structured, the study may not provide
the scientific and statistically valid data it was intended to provide and that EPA needs to develop air emissions
protocols.”).

60 1d. at 38-39 (“According to EPA officials, the industry identified those monitoring sites that they believed best
represented the type of operations and manure management practices that are in their various animal sectors.”).

6! Letter from Tarah Heinzen, Env’t Integrity Project, to EPA Docket Center, (June 11, 2012) (citing email from
Heber to Nizich (Aug. 9, 2006) (stating that “the National Milk Producers Federation approved these site selections
for the NAEMS”)).

62 See PEW, Big Chicken: Pollution & Industrial Poultry Production in America (July 26, 2011),
https://www.pewtrusts.org/en/research-and-analysis/reports/2011/07/26/big-chicken-pollution-and-industrial-
poultry-production-in-america; see also EPA, 2012 Monitored AFOs,
https://archive.epa.gov/airquality/afo2012/web/html/index.html.

63 JowA STATE UNIV. & UNIV. OF KENTUCKY, FINAL PROJECT REPORT ON SOUTHEASTERN BROILER GASEOUS &
PARTICULATE MATTER EMISSIONS MONITORING (Dec. 2009) (describing emissions monitoring results of two Tyson
broiler production houses located on two separate farm sites in western Kentucky),
https://archive.epa.gov/airquality/afo2012/web/pdf/ky1bsummaryreport.pdf.

64 See 2017 OIG REPORT at 7; see also 2012 Monitored AFOs,
https://archive.epa.gov/airquality/afo2012/web/html/index.html.

13



number of sites selected led the Government Accountability Office (GAO) to raise concerns in
2008, before the completion of NAEMS, that “the study did not include a sufficient number of
monitoring sites to establish a statistically valid sample.”®> As explained in GAO’s report,
“[w]ithout such a sample . . . EPA will not be able to accurately estimate emissions for all types

of operations.”®¢

EPA also failed to select geographically representative sites. When designing NAEMS,
EPA purportedly intended to study a statistically significant number of representative sites and
generate “scientifically credible data to provide for the characterization of emissions from all
major types of AFOs in all geographic areas where they are located.”” Yet the study design fell
far short of anything capable of achieving this. Primary Investigators for the sites were selected
before the NAEMS sites themselves, limiting the role of representativeness in the site selection
process since investigators needed to be proximately located to NAEMS sites.®® As GAO

observed:

[T]he monitoring study does not include the 16 combinations of
animal types and geographic regional pairings recommended by
EPA’s expert panel. The panel recommended this approach so that
the study sample would be representative of the vast majority of
participating animal feeding operations, accounting for differences
in climatic conditions, manure-handling methods, and density of
operations. However, EPA approved only 12 of the 16 combinations
recommended by the expert panel, excluding southeastern broiler,
eastern layer, midwestern turkey, and southern dairy operations. ¢

Atmospheric conditions, facility age and design, feed, and other variables may
significantly impact air emissions.” Therefore, a statistically significant study should include
multiple sites representing as many different sets of climate and geographic conditions as

possible. This was simply not possible with such a small number of sites.

52008 GAO Report at 7, 38-39.

8 J1d.

72005 Notice at 4960; see also 2008 GAO Report at 36.

68 Letter from Tarah Heinzen, Env’t Integrity Project, to EPA Docket Center, (June 11, 2012) (citing Heber, “Site
Selection Procedure” (Jun. 10, 2005)).

2008 GAO Report at 37-38.

70 See 2005 Notice at 4977 (listing several “influences on emissions” provided by producer, rather than collected by
study).
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B. EPA Failed to Generate Adequate Data to Develop EEMs.

In response to the initial announcement of the Agreement and NAEMS, experts and
community groups raised concerns about the protocol, even before EPA had selected sites or
initiated monitoring.”! While the study was ongoing, GAO again warned EPA that NAEMS may
not “provide data of sufficient quantity and quality” to establish the planned EEMs.”> But EPA
ignored those concerns. Consequently, EPA’s NAEMS study did not generate the data needed to
develop comprehensive protocols for quantifying air emissions from AFOs. In 2013, years after
EPA concluded the monitoring study, EPA’s Scientific Advisory Board (SAB) confirmed the
concerns raised by GAO in 2008 regarding the small number of sites in the study and the quality
of the data.”

In reviewing EPA’s draft EEMs, which the SAB ultimately found unsuitable for national
use, SAB panel members noted that the California broiler data sets for Total Suspended Particles
and PM s had less than 10 percent completeness, while that entire site had only 20 percent
completeness during the fall.”* EPA also had problems receiving data from contractors and
excluded data due to changes in monitoring method. Short monitoring periods at certain sites in
combination with missing or invalidated data has resulted in a much smaller than anticipated

dataset from which to develop EEMs.

Moreover, EPA’s unnecessarily restrictive data completeness requirements further
limited the availability of usable data. The NAEMS protocol required 75 percent of any hour’s
data to be valid to accept the hour’s data, and 75 percent of any day’s hours to accept the day’s

data.” The 2013 SAB Report noted the study’s low data completeness rates, questioning EPA’s

"I Many of the signatories submitted comments regarding EPA’s flawed 2005 Air Consent Agreement and NAEMS
Protocol. See, e.g., Comments by B. Newell et al., Center on Race, Poverty & the Environment et al., EPA-HQ-
OAR-2004-0237-0476 (Mar. 1, 2005).

22008 GAO Report at 7.

3 EPA ScI. ADVISORY BD., REVIEW OF EEMS FOR BROILER AFOS AND FOR LAGOONS & BASINS AT SWINE &
DAIRY AFOS 2 (Apr. 19, 2013), available at
https://yosemite.epa.gov/sab%SCSABPRODUCT.NSF/08A7FDSF8BDSD2FE85257B52004234FE/$File/EPA-
SAB-13-003-unsigned%20.pdf, [hereinafter 2013 SAB REPORT] (“In summary, the SAB concludes that the EPA has
developed statistical models based on combined data sets and predictor variables which have limited the ability of
the models to predict emissions beyond the small number of farms in the dataset.”).

74

1
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decision to require a “too stringent and unnecessary” 75 percent completeness despite the study’s

frequent failure to meet that goal.”®

Though EPA has acknowledged the problems with its completeness criteria,’’ it has
failed to rectify the issue. When issuing the August 2020 draft swine EEMs, EPA conceded that
completeness requirements for its open area/source data should be lowered, but only to 52
percent.”® However, EPA then released draft poultry EEMs in August 2021 that retained the 75
percent completeness requirement for all data sources.” The completeness criteria for swine barn
emission data have also remained unchanged, and EPA maintains that “the potential need to
revise this value for barn source emissions will be assessed at a later date, if appropriate.”® Yet

no such assessment has taken place.

The more EPA evaluates the data, the more problems it uncovers. For instance, in the
draft swine EEMs released in August 2020, EPA discovered new issues with ventilation and
moisture interference, resulting in the invalidation and removal of numerous ammonia, hydrogen
sulfide, and particulate matter measurements from the dataset.®! The revision included the
removal of all open source ammonia emissions data from one of only four monitoring sites.®?
This continued reduction of the dataset, which is already too small to provide a complete

representative sample, only further compromises EPA’s ability to establish accurate EEMs.

76 Id. at 26.

77 See EPA, QUALITY ASSURANCE PROJECT PLAN: DEVELOPMENT OF EEMS FOR AIR EMISSIONS FROM AFOS 15
(Mar. 13, 2018) [hereinafter 2018 QAPP], available at https://www.epa.gov/sites/default/files/2018-
03/documents/final eem gapp v0.0 for web 0.pdf. .

"8 Id. EPA, DEVELOPMENT OF EEMS FOR SWINE BARNS & LAGOONS, DRAFT 3-1 to3-4. (Aug. 2020), [hereinafter
2020 Draft EEMs for Swine Barns & Lagoons] available at https://www.epa.gov/sites/default/files/2020-
08/documents/development of emissions estimating methodologies for swine barns and lagoons.pdf.

7 EPA, DEVELOPMENT OF EEMS FOR BROILER OPERATIONS, DRAFT 5-3 to 5-4 (Aug. 2021) [hereinafter 2021 Draft
EEMs for Broilers], available at https://www.epa.gov/sites/default/files/2016-
06/documents/afobroilereemreport2012draft.pdf; DEVELOPMENT OF EEMS FOR EGG-LAYING HOUSES & MANURE
SHEDS, DRAFT 2-2 (Aug. 2021) [hereinafter 2021 Draft EEMs for Poultry Houses & Manure Sheds],
https://www.epa.gov/system/files/documents/2021-

08/development of emissions estimating methodologies for egg layer houses and manure sheds.pdf.
802018 QAPP at 15.

81 2020 Draft EEMs for Swine Barns & Lagoons at 3-2 and 4-2.

8 Id. at 3-16 and 3-17.
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C. EPA Failed to Finalize EEMs Following the Completion of NAEMS.

Following the completion of NAEMS in 2010, three years later than expected, the initial
terms of the Air Consent Agreement provided that EPA had 18 months to evaluate the data
collected through the study and publish emission unit-specific estimating methodologies.®* In
2012, EPA published draft EEMs for 8 of the 36 emission sources and pollutants described in the
Agreement.?* Those draft EEMs, which covered broiler AFOs and lagoons and basins at swine
and dairy AFOs, were noticed for public comment and submitted to the agency’s Scientific

Advisory Board (SAB) for review and feedback.®

The response to the draft EEMs from both the public and EPA’s own SAB was highly
critical and called into question NAEMS design and methodology, the data generated, EPA’s
statistical approach, its treatment of the available data, and the agency’s ability to use the draft to
accurately estimate air pollution from facilities not otherwise included in the study itself.®¢ The
SAB lambasted EPA for its approach to the NAEMS process and the data collected,
concluding—among other things—that the draft EEMs developed by EPA should not be applied
on a national scale because “EPA has developed statistical models based on combined data sets
and predictor variables which have limited the ability of the models to predict emissions beyond

the small number of farms in the dataset.”®’

The SAB recommended that “EPA not apply the current versions of the statistical and
modeling tools for estimating emissions beyond the farms in EPA’s data set,” and provided

“recommendations for how the agency may expand the data set and the applicability of the

832005 Air Consent Agreement at § 32 (“EPA will publish [EEMs] within 18 months of the conclusion of the
monitoring period . . . .”).

84 See 2017 OIG REPORT at 11; EPA, DEVELOPMENT OF EEMS FOR LAGOONS & BASINS AT SWINE & DAIRY AFOS,
DRAFT (Feb. 2012) [hereinafter 2012 Draft EEMs for Swine & Dairy AFOs], available at
https://yosemite.epa.gov/sab/SABPRODUCT.NSF/81e3914c09954fcb85256ead006be86e/AE6639DD6B79360E852
579A4004E5529/$File/PDF+for+Development+of+Emissions+Estimating+Methodologies+for+Lagoons+and+Basi
nstat+Swine+and+Dairy+Animal+Feeding+Operation.pdf; EPA, DEVELOPMENT OF EEMS FOR BROILER
OPERATIONS, DRAFT (Feb. 2012) [hereinafter 2012 Draft EEMs for Broilers], available at
https://www.epa.gov/sites/default/files/2016-06/documents/afobroilereemreport2012draft.pdf..

85 Notice of Availability: Draft Documents Related to the Development of EEMs for Broiler AFOs and Lagoons &
Basins for Swine & Dairy AFOs, 77 Fed. Reg. 14716 (Mar. 13, 2012); see also Comments Submitted in Response to
Notice of Availability, https://www.regulations.gov/document/EPA-HQ-OAR-2010-0960-0015/comment.

8 Many of the signatories submitted comments regarding EPA’s flawed 2012 Draft EEMs. See, e.g.,, Comments
Submitted by R. Lawrence, Center for a Livable Future, EPA-HQ-OAR-2010-0960-0037 (Jun. 11, 2012); T. Heinzen,
Environmental Integrity Project et al., EPA-HQ-OAR-2010-0960-0026 (Jun. 11, 2012).

872013 SAB REPORT at 2.
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models.”® For example, SAB recommended that EPA expand its dataset by collecting data from
monitoring efforts outside of the NAEMS, and using NAEMS data that were initially excluded

due to EPA’s data completeness criteria.®

The SAB also advocated for a process-based modeling approach to EEM development,
noting that “[p]rocess-based models would be more likely to be successful in representing a
broad range of conditions than the current models because [they] represent the chemical,

biological and physical processes and constraints associated with emissions.””°

In short, the SAB told EPA to go back to the drawing board and revise its process for
developing EEMs based on the data gathered through NAEMS. EPA has responded to some of
SAB’s concerns, but not all. As a result, EPA has yet to finalize any EEMs or bring any
participating parties into compliance with the CAA, CERCLA, and EPCRA. Nor has EPA

revoked the safe harbor provision established in the Air Consent Agreement.

D. EPA Has Failed to Consider Available Information from Peer-Reviewed Studies.

Given the clear flaws in NAEMS design and implementation, which yielded non-
representative and incomplete data, it was incumbent upon EPA to expand the scope of AFO
emission data it relied on to ensure accurate EEMs. However, the draft EEMs continue to rely
exclusively on the limited NAEMS data, rather than incorporating findings from numerous peer-
reviewed AFO emissions studies. The small number of sites in each livestock sector and the data
gaps and technical problems experienced during NAEMS heighten the importance of outside

research. EPA’s decision to limit available information will result in inadequate EEMs.

From 2007 to 2010, EPA collected emissions data at 27 sites across 20 AFOs. The data
were originally published in 2011 and finalized in 2012. EPA relied exclusively on these data to
develop the 2012 draft EEMs for broilers and lagoons/basins at swine and dairy AFOs, as well as
the 2020 and 2021 draft EEMs for swine and poultry AFOs. However, the Air Consent

8 Id.
8 Id at 1.
90 I1d at 2.
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Agreement requires that EPA consider all relevant information when developing EEMs, not just

the data collected at a small sample of AFOs during the monitoring study:

The term “Emissions-Estimating Methodologies” means those
procedures that will be developed by EPA, based on data from the
national air emissions monitoring study and any other relevant data
and information, to estimate daily and total annual emissions from
individual Emission Units and/or Sources.”!

Although the Agreement clearly provides that EPA must consider “relevant data and
information” other than the monitoring data, EPA has elected to interpret this term so narrowly
as to exclude all information not derived from NAEMS. In 2011, EPA asked the public to submit
information relating to the agency’s development of draft EEMs for broiler confinement facilities
and lagoons/basins at swine and dairy AFOs.”? Despite receiving several relevant, peer-reviewed
emissions studies in response to the call for information, EPA ultimately concluded that none of

the studies were relevant to the EPA’s draft EEMs.”?

In an attempt to justify EPA’s narrow reading of the Air Consent Agreement and
exclusion of outside data, the 2012 draft EEMs for Swine and Dairy AFOs state that “none of the
articles previously obtained by the EPA to support emissions factor development used remote
sensing techniques to measure lagoon emissions.”* This explanation is inadequate. EPA did not
explain why it preferred remote sensing techniques over other techniques. Nor did it explain why
the techniques used in the outside studies were incompatible with the remote sensing data.
Similarly, in the 2012 draft EEMs for Broilers, EPA disregarded peer-reviewed poultry

emissions studies solely because the researchers used different methods.”

Since the publication of the 2012 draft EEMs, EPA has reaffirmed its commitment to
relying exclusively on NAEMS data. In 2018, after nearly a decade of delay and inaction, EPA
decided to put off any investigation into the “potential need for additional non-NAEMS data”

212005 Air Consent Agreement at 910 (emphasis added); see also 2005 Notice at 4960 (“EPA will use the data
generated from the monitoring and all other available, relevant data to develop [EEMs]”) (emphasis added).

92 See Call for Information Related to the Development of EEMs for AFOs, 76 Fed. Reg. 3060 (Jan. 19, 2011); see
also Comments Submitted in Response to Call for Information, https://www.regulations.gov/document/EPA-HQ-
OAR-2010-0960-0001/comment.

932012 Draft EEMs for Swine & Dairy AFOs Table 3-3, 2012 Draft EEMs for Broilers Table 3-14 (Feb. 2012).
42012 Draft EEMs for Swine & Dairy AFOs at 3-14.

952012 Draft EEMs for Broilers at 4-13 to 4-23.
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until a “later stage” in the project “if appropriate.”® The 2020 draft EEMs for Swine AFOs used
peer-reviewed studies only to inform the selection of possible model parameters.’” But the Air

Consent Agreement requires EPA to use available data to develop the EEMs.”®

EPA’s continued exclusion of clearly relevant data from the EEM development process
violates the Air Consent Agreement and confirms that continuing the already protracted EEM
development process would be futile. Moreover, EPA cannot develop adequate EEMs based
exclusively on the outdated and incomplete NAEMS monitoring data collected from 2007 to
2010 because the industry has changed considerably since the monitoring study concluded over a
decade ago.”” Furthermore, new studies regarding air emissions from AFOs have been published
in recent years, revealing important insights about the emissions generated from various AFO
sources and their impacts on local communities.!” Without the addition of recent outside studies,

any EEMs developed by EPA will fail to accurately estimate emissions from AFOs.

E. The 2017 OIG Report Urged EPA to Either Finalize the EEMs or End the
Agreement.

In 2017, six years after all EEMs were supposed to be finalized, OIG released a report on
EPA’s actions to evaluate air emissions from AFOs, focusing on the Air Consent Agreement and
NAEMS.!! As with the SAB, OIG was highly critical of EPA’s extreme delay in developing
EEMs following the completion of NAEMS, noting that “competing priorities [have] resulted in
the EPA’s Office of Air and Radiation putting the EEM effort largely on hold” to the extent that
“the EPA stopped funding the contract for NAEMS analysis.”!%? OIG also expressed concern

%2018 QAPP at 14.

972020 Draft EEMs for Swine Barns & Lagoons at 13-1 to 13-2.

%8 2005 Notice at 4960.

9 Over the past nine years alone, significant changes to the hog, dairy, broiler, and egg-laying industries can be
observed in particular state CAFO expansion trends. For instance, the number of CAFOs operating in Iowa, a state
dominated by the hog industry, has increased by 136 percent since 2011. There are 43 percent more CAFOs
operating in Wisconsin, where the dairy industry is most prevalent, than what existed in 2011. In Delaware, a
broiler-focused state, the CAFO industry has grown by 838 percent. And Ohio, a state dominated by egg-laying
operations, has seen a 33 percent increase. See EPA, NPDES CAFO Rule Implementation Status — National
Summary, Endyear 2011 (Dec. 31, 2011), https://www.epa.gov/sites/default/files/2015-

08/documents/npdes cafo rule implementation status - national summary endyear 2011 0.pdf; EPA, NPDES
CAFO Rule Implementation Status — National Summary, Endyear 2020 (May 11, 2021),
https://www.epa.gov/sites/default/files/2021-05/documents/cafo status report 2020.pdf.

100 See discussion, supra Part 1.

1012017 OIG REPORT at 1.

102 /d. at 10.
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about the lack of EPA agricultural air expertise and committed resources, noting that the agency
“did not have staff with combined expertise in agricultural emissions, air quality[,] and statistical

analysis.”!%

Although EPA completed NAEMS in early 2010, EPA has yet to finalize the EEMs to
make CAA and CERCLA/EPCRA compliance determinations under the terms of the Air
Consent Agreement. OIG expressed concern that although the civil enforcement protections were
initially planned to expire in 2012, all 14,000 AFOs that participated in the Agreement continue
to enjoy civil enforcement protections, and EPA has put several important actions on hold
pending development of the EEMs.!% In short, as OIG concluded, “EPA’s ability to characterize
and address AFO air emissions is unchanged since its 2005 Agreement with the AFO industry

intended to produce reliable emissions estimation methods.”!%?

To continue moving the EEM process forward, OIG recommended that EPA conduct
adequate systematic planning—something that the agency should have done before conducting
NAEMS or preparing the draft EEMs.!% “Based on the results of systematic planning,” EPA
should “determine and document the decision as to whether the EPA is able to develop
scientifically and statistically sound emission estimating methodologies for each originally
planned emission source and pollutant combination.”'%” After conducting those reviews, OIG
recommended that EPA should “[f]or the emission source and pollutant combinations for which
the Office of Air and Radiation determines it can develop scientifically and statistically sound
emission estimating methodologies, establish public milestone dates for issuing each draft
emission estimating methodology” and “[f]or any emission source and pollutant combinations
for which the Office of Air and Radiation determines it cannot develop emission estimating
methodologies, notify Air Consent Agreement participants of this determination, and that the
release and covenant not to sue for those emission sources and pollutant types will expire in

accordance with paragraph 38 of the 2005 Air [Consent] Agreement.”!%8

103 /d. at 16.
104 14
105 /d. at 18.
106 Jd. at 22.
107 Id. at 23.
108 14
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Since the OIG report was published in 2017, EPA has continued to drag its feet regarding
EEM development, despite the clear course correcting path that OIG laid out for the Agency.
While EPA maintains that it has timely implemented all OIG recommended actions,!? in reality,
the only action that EPA has completed in good faith is the very first on the list—publishing a
planning document to guide future EEMs development.'!? As for the remaining four OIG
recommendations, EPA has either failed to comply altogether or implemented them in such a

half-hearted way so as to undermine their whole purpose, namely, to prevent any further delay.

According to OIG’s corrective action timeline, based on the results of EPA’s systematic
planning, EPA was to “document the decision” as to which EEMs could be developed and which
could not no later than June 30, 2018.'!! Yet when the June deadline came, all EPA had decided

was that, “for now,”!!?

it would move forward with developing EEMs for all pollutants and all
source categories, even while holding out the possibility that “emission source categories might
be revised during subsequent stages of EEM development” upon further investigation.!!* In other
words, instead of making any real effort to narrow the scope of feasible EEMs, as OIG intended,
the Agency simply made a placeholder determination to proceed as originally planned to check
an item off its OIG to-do list. Conveniently, this also allowed EPA to hold off on implementing
another OIG action—ending enforcement amnesty for affected Air Consent Agreement
participants—since only a finalized decision to abandon certain EEMs could trigger this
requirement.!'* However, this did not stop the Office of Enforcement and Compliance Assurance

from certifying that this action, which has yet to occur, was “complete.”!!>

Moreover, because EPA opted to move forward with the development of all originally

planned EEMs, EPA was required to “set public milestone dates” for issuance of all draft EEMs

109 See Memorandum from W. Wehrum, Assistant Administrator, OAR-18-000-9472 - Certification Memo for Office
of Inspector General (OIG) Report No. 17-P-0396 (July 30, 2018) ED 004549 00036447-00001 (certifying
completion of OAR corrective actions); M. Badalamente, Certification of Performance Audit (Apr. 2, 2019)

ED 004549 00036462-00001 (certifying completion of OECA corrective action) [hereinafter OECA Certification
Memo].

110 See 2018 QAPP at 14.

112017 OIG REPORT at 23.

112 Email from Tim Sullivan to Lauren Kabler Re: 2017 OIG Report, ED_005459-00036448-00003 (Sep. 20, 2018).
1132018 QAPP at 16.

1142017 OIG REPORT at 23.

115 OECA Certification Memo at 1-2 (paradoxically stating OECA’s action is “complete” because OECA stands
ready to implement it “within 60 days of OAR finalizing its determination”).
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and to keep the public informed of the status of EEM development.'!¢ While EPA did set
publicly available issuance dates (yet another box checked), it has made no effort to meet these
self-imposed deadlines. In fact, every time a deadline nears, the Agency updates the schedule to
give itself more time. In the agency’s revised schedule for developing EEMs, EPA committed to
issuing draft EEMs beginning in September 2019 and ending no later than November 2020.!!7
However, after revising the schedule more than five times in just two years, with the most recent
schedule slide occurring just this past August, EPA now lists the date for issuing all draft EEMs
as May 2022.''® While OIG required EPA to “set public milestone dates,” it surely did not intend
for EPA to push back the dates whenever the agency failed to meet an upcoming deadline. The
purpose of the updated schedule was to prevent continued delay and uncertainty regarding EPA’s
development process. As of the date of this letter, EPA continues to delay the EEMs and fall

behind its own updated timeline.

V. EPA SHOULD TERMINATE THE AIR CONSENT AGREEMENT BECAUSE
EPA HAS FAILED TO PRODUCE VALID EEMs.

A. EPA Should Abandon the Fundamentally Flawed NAEMS and EEMs
Development Process in Favor of Existing Models.

As discussed above, EPA cannot rely on the NAEMS data collected at 20 AFOs from
because these data are not representative of current emissions from AFOs across the country. At
this stage in the EEM development process, EPA cannot correct the flaws in NAEMS and EEM
design or implementation. And although EPA has acknowledged the issues limiting the
applicability of the data and affecting its current efforts to establish legitimate EEMs, it has
failed to sufficiently address those issues. Moreover, EPA already has process-based models and
emissions factors that it can use for the purposes of estimating emissions from AFOs and making
compliance determinations. Where such methods are available, EPA should immediately adopt

the methods as the default EEMs.

116 2017 OIG REPORT at 23.

117 See Archived EPA Webpage: National Air Emissions Monitoring Study (Jul. 3, 2018),
http://web.archive.org/web/20180703144202/https://www.epa.gov/afos-air/national-air-emissions-monitoring-study.
118 See EPA, National Air Emissions Monitoring Study (last visited 10/22/2021) https://www.epa.gov/afos-
air/national-air-emissions-monitoring-study.
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In 2013, nearly a decade ago, EPA’s Science Advisory Board recommended that the EPA
“consider developing EEMs at a variety of levels of complexity to provide options for producers

with different levels of data availability.”!!”

Models of varying complexity should be developed based on the
level of input provided by a given producer (e.g., one model may be
developed considering the composition of a feed ration, while a less
complex model using default industry values could be used if a
producer does not wish to or cannot disclose information regarding
feed rations).!?°

This SAB recommendation is critical. As discussed above, data limitations often make
the implementation of EEMs impractical or impossible. To implement the 2020 and 2021 draft
EEMs for swine and poultry AFOs, AFO operators would essentially have to run multiple
statistical models for each emissions source, each day of the year, using actual daily data points,
like animal inventory, average animal weights, ambient air temperature, and wind speed, to
estimate annual emissions.'?! This is problematic in at least two ways. First, it would be difficult
for potential sources and regulators to acquire and process the large amount of data required to
generate annual emissions estimate. Second, since the draft EEMs require actual input data, they

cannot readily be used to estimate future emissions from proposed (or existing) sources.

The current forms of the EEMs are thus inconsistent with the CAA, which asks proposed
and existing sources to provide emissions estimates in the form of annual emission potential (an
upper-bound estimate that does not require daily model iterations).!?> EPA therefore needs EEMs
that utilize default assumptions. The SAB strongly recommended this approach, but EPA

unfortunately continues to ignore it.!?*

EPA has also recommended this simplified approach in other contexts. For example, in

2019, EPA published guidance for estimating animal waste emissions for purposes of complying

1192013 SAB REPORT at 2, 4.

120 /d. at 14

21 g

122 1f implemented, the 2020 Draft EEMs for Swine AFOs would not produce Potential to Emit (PTE) estimates.
These estimates provide critical information in determining how the CAA applies at a given facility, and if a facility
is a “major source.” The draft EEMs instead prescribe the use of actual animal inventories and will not determine if
facilities are “major sources” as required.

1232013 SAB REPORT at 14 (“The EPA should create a modeling approach that can be defined using default
parameters that can be simply attained and that would reflect the heterogeneity of AFOs.”).

24



with CERCLA and EPCRA.!** Some of the methods recommended in this guidance were simple
emissions factors (e.g., pounds per animal per day).!?> Other recommended methods were in the
form of worksheets that used a combination of site-specific information (e.g., animal housing
type and maximum permitted capacity) and default parameters (e.g., animal-specific nitrogen
excretion rates and ammonia loss factors). The worksheets are notable for two reasons. First, the
worksheets generate “peak” pollutant emissions, based on maximum/permitted animal capacity,
which is consistent with CAA “potential to emit” requirements. Second, the worksheets are easy

to implement with limited data because they incorporate default parameters.

In sum, EPA already estimates emissions, and recommends that others do so, using
methods that are consistent with the CAA and SAB guidance and are easy to implement. Yet it
continues to insist on developing flawed EEMs that fail all of these criteria. This is flagrantly
arbitrary and unreasonable, and only serves one purpose—to continue to protect a large source of

air pollution from regulation.

B. EPA Opverstates the Difficulty of Developing Process-Based Models, Which
the Agency Is Already Using in Other Contexts.

Since the beginning of the EEM development process, the scientific community has
recommended that EPA pursue a process-based approach. In 2003, the National Academies of
Sciences (NAS) concluded that the “use of process-based modeling will help provide
scientifically sound estimates of air emissions from AFOs for use in regulatory and management
programs.”!26 Ten years later, in 2013, EPA’s Science Advisory Board made the same
recommendation.!?” Today, nearly two decades after the NAS first reccommended a process-
based approach, and despite the fact that EPA is already using process-based models in other

contexts, EPA maintains that it cannot yet develop process-based EEMs.

124 EPA, CERCLA & EPCRA Reporting Requirements for Air Releases of Hazardous Substances from Animal Waste
at Farms, EPA (last visited Aug. 27, 2021), https://www.epa.gov/epcra/cercla-and-epcra-reporting-requirements-air-
releases-hazardous-substances-animal-waste-farms.

125 See, e.g., EPA, Calculation Worksheet: Ammonia and Hydrogen Sulfide from Dairy Operations (2009) available
at https://www.michigan.gov/documents/deq/deq-ess-cafo-worksheet-dairyemissions 266406 7.pdf.

126 NAT’L RSCH. COUNCIL, AIR EMISSIONS FOR ANIMAL FEEDING OPERATIONS: CURRENT KNOWLEDGE, FUTURE
NEEDS, 103 (2003).

1272013 SAB REPORT at 10-13.
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EPA concedes that its statistical approach is flawed, and now describes the statistical
approach as an “interim” solution until more reliable process-based models can be developed.!?
EPA suggests that this approach “follow[s] the expert recommendations and [is] consistent with
the Air [Consent] Agreement.”!?? This is simply not true—EPA is not following the Air Consent
Agreement or the SAB recommendations, both of which emphasize the need for data from
outside of NAEMS. The SAB reminded EPA that process-based models would require the

Agency to consider outside information:

Developing a rigorous process-based EEM will require extensive
data beyond the range of values, conditions, and types of farms
available in the NAEMS data set. To address this data gap the EPA
should consider using data collected through mechanisms outside
the consent agreement, including data published in peer-reviewed
literature, raw data from key studies, data that support key literature,
and additional data that the EPA has collected since receiving data
in response to the Call for Information on AFOs and emissions.!°

EPA has not done this. The delay in developing process-based EEMs is almost entirely

due to EPA’s failure to collect or consider the necessary data.

More broadly, it is important to consider EPA’s track record. EPA’s chosen course of
action, developing interim statistical models, has already taken more than 16 years and is still not
complete. If this is EPA’s interim solution, how many more decades will it take before EPA can
meet its “long term” goals of developing process-based EEMs? At this rate, the industry is
changing faster than the EEM development process, and whatever EPA develops will
immediately be outdated. Given EPA’s history of protracted delay, it makes no sense to continue
developing flawed “interim” EEMs while EPA contemplates a plan for someday, maybe
developing legitimate EEMs. The problem of air pollution from AFOs deserves actual solutions,

not more wheel-spinning.

Developing process-based models will not require more time than completing its flawed
statistical models. EPA is already using process-based models (and other models) to estimate

AFO emissions and has acknowledged that process-based models accurately predict NAEMS

128 See, e.g., 2020 Draft EEMs for Swine Barns & Lagoons at 1-8 to 1-9.
129 14, at 1-8.
1302013 SAB REPORT at 14.
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emissions based on NAEMS input data. Ironically, although EPA claims to be interested in any
“suitable model[s] available in literature to use,”!3! it ignores the high-quality process-based

model being used by EPA in its National Emissions Inventory (NEI).

As part of its NEI, the Agency estimates ammonia emissions from dairy, beef, poultry,
and swine operations using a process-based model developed by Carnegie-Mellon University
(CMU).!132 This model has been evaluated against NAEMS monitoring data, and one author
observed that “the process-based [Farm Emissions Models] perform reasonably well in
predicting the magnitude of ammonia emissions, their seasonal cycle, and farm-to-farm
variability.”!3 Tt is particularly noteworthy that the CMU model “was able to differentiate

between farms and practice,” as shown in the figure below.!3*

Figure 1: Comparison of Process-Based Model Predictions and NAEMS Monitoring
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1312018 QAPP at 19.

132 EPA, 2017 NATIONAL EMISSIONS INVENTORY: JANUARY 2021 UPDATED RELEASE, TECHNICAL SUPPORT
DOCUMENT 4-61 (2021); A. McQuilling & P. Adams, Semi-Empirical Process-Based Models For Ammonia
Emissions From Beef, Swine, & Poultry Operations In The United States, 120 ATMOS. ENVTL. 127 (Nov. 2015).
133 A. McQuilling, Ammonia Emissions from Livestock in the United States: From Farm-Level Models to a New
National Inventory, at 51 (Jan. 2, 2016) (Ph.D dissertation Carnegie Mellon University),
https://kilthub.cmu.edu/articles/thesis/Ammonia Emissions from Livestock in the United States From Farm-
Level Models to a New National Inventory/6714665.

134 1d. at 75, 80.
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As explained by the author, “this result shows the model’s skill in capturing big picture
emissions as well as the ammonia emissions variability driven by practices in addition to

meteorology which has been shown in both seasonal and daily evaluations.”!3

Another model that EPA at least acknowledges is the U.S. Department of Agriculture’s
Farm Systems Model, which includes process-based models for estimated ammonia and
hydrogen sulfide emissions from dairy operations. The model has even been shown to accurately

predict ammonia emissions from NAEMS dairy barns and manure storage structures.!3¢

If these models are good enough for EPA’s emissions inventory and do a reasonable job
of predicting NAEMS emissions, then they should be good enough for estimating emissions
from AFOs for the purpose of applying for CAA permits or reporting qualifying releases. For
example, if the question is whether a facility emits more than a certain threshold, such as 10 or
100 tons of ammonia per year,!3” then the CMU model is sufficient. This is particularly true

where we already know that many AFOs emit well above the higher threshold.!*3

EPA’s foot-dragging is based on the deeply flawed premise that the Agency won’t know
how much pollution AFOs emit until after the agency’s planned EEMs are complete. This
premise is false. EPA has a variety of options for estimating emissions, and these options are in
fact better than the EEMs—they are more consistent with CAA requirements and SAB
recommendations, and they are accurate enough to provide the kinds of information that the
industry, regulators, and residents need to comply with the law. EPA has no legitimate basis for

dragging this process out any longer.

135 1d. at 80.

1362018 QAPP at 19; see also C. Rotz et. al., Ammonia emission model for whole farm evaluation of dairy
production systems, 43 J. ENV’T. QUAL. 1143 (2014).

137 See, e.g., 42 U.S.C. §§ 7412(a)(1) (definition of “major source” of hazardous air pollutants); § 7479(1) (definition
of “major emitting facility”); § 7602(j) (definition of “major emitting facility”).

138 See, e.g., Notice of Lodging of Consent Decree Under CERCLA, 69 Fed. Reg. 11,649 (Mar. 11, 2004). The
company subject to this Consent Decree, Buckeye Egg Farm L.P., reported ammonia emissions of over 800 tons per
year from one facility, over 375 tons per year from a second facility, and “nearly 275 tons per year from a third
facility. Id. at 11,649-50.

28



V1. IF EPA DECIDES TO PROCEED WITH THE FLAWED EEM
DEVELOPMENT PROCESS, IT MUST IMMEDIATELY RESCIND THE
SAFE HARBOR PROVISION.

As explained above, EPA’s failure to regulate air pollution from AFOs causes both
significant health impacts and a dearth of information available to impacted individuals about
pollutant releases and impacts. Additionally, AFO air pollution and the resulting odors are
diminishing the quality of life and depressing property values in communities across the
nation.'** EPA must immediately rescind the enforcement protections granted to AFOs. In
addition, EPA must rely on external sources and public input when developing any draft EEMs

based on the agency’s inherently flawed monitoring data and development process.

A. EPA Should Immediately Rescind the Safe Harbor Provisions of the Air Consent
Agreement.

Although EPA has the authority to rescind the safe harbor provisions of the Air Consent
Agreement at any time, it has refused to do so, choosing instead to grant extended immunity to
AFOs that emit significant air pollution and cause adverse public health impacts in surrounding
communities. EPA’s continued refusal to enforce the law against AFOs is an abdication of its
enforcement authority. It contradicts congressional intent and strips affected communities of
their legal and procedural remedies to address increased air emissions from AFOs. Thus, EPA
should take immediate action to rescind the safe harbor provisions of the Air Consent

Agreement.

B. EPA Should Not Finalize Any EEMs Without Robust Public Participation.

If EPA proceeds with its protracted EEM development process, it must prioritize public
participation. During the decades-long process of developing the EEMs, the Agency has
primarily engaged the AFO industry. EPA intends to hold a “stakeholder review period” once

new draft EEMs are available but the timing of this review period is currently unknown.!4? It is

139 See, e.g., Y. HONG & P. EBNER, PURDUE ANIMAL SCIENCES, IMPACT OF CFO ODOR & ODOR SETBACK MODELS,
(JAN. 2017), https://ag.purdue.edu/cfo/Documents/ID-485 CFO_2017.pdf; ROMAN KEENEY, PURDUE EXTENSION,
COMMUNITY IMPACTS OF CAFOS: PROPERTY VALUES (2008), https://www.extension.purdue.edu/extmedia/[D/ID-
363-W.pdf.

140 See EPA, National Air Emissions Monitoring Study: Timeline for the Release of AFO Emission Models, (last
visited Oct. 25, 2021), https://www.epa.gov/afos-air/national-air-emissions-monitoring-study.
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unclear who EPA considers “stakeholders” in this process, but presumably this “stakeholder
review period” involves EPA releasing all EEMs simultaneously for a 30-day public comment
period. This would be a wholly inadequate means to engage the public, especially in comparison
to the extensive influence that industry groups have had throughout the EEMs process. A robust
notice and comment opportunity is necessary to meaningfully engage all stakeholders and ensure

that the EEMs do not exacerbate health impacts and inequalities.

Rural communities experiencing the detrimental effects of AFOs lack access to complete
information about the impacts and regulation of AFOs, and rarely are provided with a forum to
voice their concerns and seek remedies from the government. Rather, EPA has frequently used
the EEMs process as a shield to avoid meaningfully responding to and acting on AFO air
pollution concerns raised with the Agency. A transparent and accessible notice and comment
period for the EEMs will provide a necessary—albeit much-delayed—opportunity for the
Agency to hear from the stakeholders most impacted by EPA’s decisions regarding EEMs.

Furthermore, the complexity and abstract nature of environmental modeling presents
unique and significant barriers to full public participation.!*! EPA should take steps to overcome
and mitigate these barriers. For example, a comment period of 90 days would provide impacted
communities and advocacy groups the time needed to assess the impacts of the EEMs and
engage in outreach to ensure that all interested parties are aware and informed. The complex
nature of the EEMs also means that groups and members of the public likely will need to engage
experts to review the EEMs and develop technical comments, necessitating a longer comment
period. EPA should also hold public listening sessions with content aimed at meaningfully
engaging the public in EEMs development, such as layperson explanations of the process of
developing the EEMs and the EEMs’ impacts and limitations. Similarly, EPA should ensure

members of the public are able to hear each other’s comments.

141 See generally J. Fine & D. Owen, Technocracy & Democracy: Conflicts Between Models & Participation in
Environmental Law & Planning, 56 HASTINGS L.J. 901 (2005),
https://repository.uchastings.edu/cgi/viewcontent.cgi?article=3590&context=hastings law journal.
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Robust public participation in the finalization of any EEMs is also necessary for EPA to
comply with the President’s Executive Orders pertaining to environmental justice.!*? AFO air
pollution is an environmental justice issue—“people of color and others who have been
historically underserved, marginalized, and adversely affected by persistent poverty and
inequality” are far more likely to be exposed to AFO air pollution and suffer the health, quality
of life, and financial consequences.!* The Biden Administration has pledged to make
environmental justice a priority and directed EPA to “assess whether, and to what extent, its
programs and policies perpetuate systemic barriers to opportunities and benefits for people of
color and other underserved groups.”'** Agencies are further tasked with “evaluat[ing]
opportunities, consistent with applicable law, to increase coordination, communication, and
engagement with community-based organizations and civil rights organizations.”!*> The
finalization of the EEMs is an important opportunity for EPA to advance these objectives, and
the failure of EPA to ensure meaningful public participation in the EEMs would contravene the

Administration’s directives.

The petitioners, as well as many other groups that work with rural communities impacted
by AFOs, also could provide EPA with valuable information and context. Two petitioners are
environmental justice organizations, which work with communities adversely affected by AFO
air pollution, including in North Carolina and California. Many of the petitioners have sought to
engage with EPA on the issue of air pollution from AFOs for well over a decade, including
challenging the Agreement at the EAB and in the D.C. Circuit, submitting the 2009 CAFO
Source Petition, and submitting the 2011 Ammonia Petition. The petitioners have also

extensively worked with, and represented in legal actions, members of communities directly

142 See Exec. Order No. 13985, Advancing Racial Equity & Support for Underserved Communities Through the
Federal Government, 86 Fed. Reg. 7009 (Jan. 25, 2021),
https://www.ncbi.nlm.nih.gov/pmc/articles/PMC1817697/pdf/ehp0115-000317.pdf.

193 See id. See also 2017 OIG REPORT at 3, see also K. Donham et al., Community Health & Socioeconomic Issues
Surrounding Concentrated Animal Feeding Operations, 115 ENV’T. HEALTH PERSPECTIVES (2007).

144 Exec. Order No. 13985; see also Exec. Order 12898, Federal Actions to Address Environmental Justice in
Minority Populations and Low-Income Populations, 59 Fed Reg. 7629 (Feb. 16, 1994) (“[E]ach Federal agency shall
make achieving environmental justice part of its mission by identifying and addressing, as appropriate,
disproportionately high and adverse human health or environmental effects of its programs, policies, and activities
on minority populations and low-income populations. . . .”).

145 Exec. Order No. 13985.
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impacted by AFO pollution. Therefore, the petitioners possess extensive expertise that would be

valuable in the process of finalizing the EEMs.

VII. CONCLUSION

The Air Consent Agreement has been an unmitigated failure. During EPA’s extended
amnesty and fundamentally inadequate NAEMS process, jurisdictions like California have
estimated emissions and permitted AFOs with readily available data.!*¢ The SAB has
demonstrated that EPA’s NAEMS and EEM development processes reflect the principle of
“garbage in, garbage out.” EPA has blown far past its 2007 “limited” deferral representation to
the D.C. Circuit and its 2017 response to the OIG, landing rural communities in a purgatory of
legalized air pollution. Further delay only demonstrates EPA’s abdication of its enforcement

responsibility and will not yield a better outcome.

We support EPA efforts to develop state-of-the-art and accurate emissions estimating
methodologies, but that process should never have been used to shield the industry from
enforcement, and in any case, it is well past the time when the NAEMS and EEM process could
justify a temporary suspension of applicable law. The reality is that facts and science change
over time, and emissions assumptions will also change over time. There is no end to that process.
However, EPA can, and routinely does, estimate emissions from many sources of air pollution,
including AFOs, using the best science available. The Agency must do the same here. EPA must
end the Air Consent Agreement, immediately publish the best currently available emissions

methods or emissions factors for each pollutant, and enforce the CAA.

The petitioners therefore petition EPA to rescind the Air Consent Agreement granting
enforcement protections to nearly 14,000 AFOs. In addition to a written response confirming the
agency’s rescission of the Air Consent Agreement, we petition EPA to act immediately to
implement CAA permitting and reporting programs, prioritize enforcement actions against AFOs
contributing to air pollution and related health impacts in environmental justice communities,

and develop process-based models unbound from an unending license to pollute.

146 EPA, based on its CAA oversight, has actual knowledge of jurisdictions like California, including the San
Joaquin Valley Unified Air Pollution Control District, with AFO permitting programs and State Implementation
Plan programs applicable to such facilities.
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. INTRODUCTION

The Animal Law Clinic (Clinic) at Lewis and Clark Law School, at the
request of and with assistance from Friends of Family Farmers (FFF), a nonprofit
that promotes and protects socially responsible agriculture in Oregon, reviewed
Oregon Department of Agriculture’s (ODA) handling of the state’s management
of the federal National Pollutant Discharge Elimination System (NPDES) program
with respect to Concentrated Animal Feeding Operations (CAFOs). The Clinic
wrote this report based on independent research, information from ODA files and
documents from Region 10 Environmental Protection Agency’s (EPA) response
to a Freedom of Information Act (FOIA) request. While the report is concerned
with Oregon’s federal CWA program, as distinct from its state program, in
practice is unclear whether ODA itself makes the distinction between the two.
The report details: 1) the lack of requisite EPA authorization for ODA to
administer the federal program; 2) ODA’s lack of resources and ability to
administer the federal program; and 3) the inherent conflict of interest in ODA’s
role to both regulate and promote agriculture.

. OREGON NPDES PROGRAM
A. HISTORY

Section 402 of the Clean Water Act (CWA) establishes the National
Pollutant Discharge Elimination System (NPDES).! This program mandates a
permitting system to limit water-borne pollutants discharged from point sources
into navigable surface waters of the United States.? The Environmental
Protection Agency (EPA) administers the federal permit program except to the
extent that a state may receive authorization from EPA’s Administrator to
administer the national program within its state.® The CWA defines concentrated

'33U.S.C. § 1342.
>33 U.S.C. § 1342(a).
33 U.S.C. § 1342(b).



animal feeding operations (CAFOs) themselves as point sources, serving to bring
all CAFOs that discharge to the waters of the United States under its umbrella.*

The modern version of CWA, also known as the Federal Water Pollution
Control Act of 1972, contains provisions whereby states can apply for and be
authorized to manage the NPDES permit program.® In March of 1973, Oregon
sought EPA authorization to administer the federal NPDES program. Its
application sought to make the Oregon Department of Environmental Quality
(DEQ) the implementing agency. In September 1973, EPA granted Oregon this
authorization in response to DEQ’s application, based on the assertion that DEQ

would administer the program.®

Applications for NPDES programs require details regarding how an
NPDES program will be carried out in that state.” Oregon’s application stated that
Oregon would be “acting by and through its Department of Environmental

»n8

Quality”® — “the official water quality control agency in the State of Oregon.” The

application contained a letter from Oregon’s then-Governor, asserting that DEQ

“has overall responsibility for this effort...”"

The CWA requires all states seeking NPDES authorization to submit to
EPA a “full and complete description of the [proposed] program.”11 Central to this
description in Oregon’s application was the assertion that DEQ would oversee
the program. Oregon’s application references an already-established

“cooperative joint DEQ-EPA approach” for reviewing and issuing backlogged

*33U.S.C. § 1362(14).

°33 U.S.C. § 1342(b).

® US EPA Permitting for Environmental Results NPDES Profile: Oregon and Indian Country, Last
updated September 27, 2005, Last accessed April 5, 2011.
http://www.epa.gov/npdes/pubs/oregon_final_profile.pdf

"33U.8.C. § 1342(b) (“...the Governor of each State desiring to administer its own permit
program for discharges into navigable waters within its jurisdiction may submit to the
Administrator a full and complete description of the program it proposes to establish...”).

8 Oregon NPDES Program Application, p. 1.

9 Oregon NPDES Program Application, p. 1.

10 Oregon NPDES Program Application, p. 27.

"33 U.S.C. § 1342(b).



permits.’? The initial submission goes on to propose that even its standard, non-
backlogged “procedure for processing of NPDES applications” involve an active
role by EPA. It suggests that: EPA receive and complete applications for
processing; that EPA and DEQ jointly review and concur with field
recommendations, as well as with proposed permits and proposed notices or
other proposed actions; that they jointly review applicant comments and revise
proposed permits as they agree is necessary; that they jointly evaluate public
comments and prepare documents for the recommended action; that they jointly
evaluate the hearing record and prepare final recommended actions; and, finally,
that EPA send its recommended actions to its regional headquarters for
concurrence.” This section of the application concludes with this thought: “The
success of this proposed procedure for permit issuance will be dependent on the
assistance provided by the Oregon Operations Office of EPA.”™ ODA is not
mentioned anywhere in the application.

In 1988, in conflict with its original submission to EPA, Oregon DEQ and
ODA entered a memorandum of agreement (MOA) granting ODA an active role
in overseeing a “Confined Animal Feeding Operation waste management
program.”’® Citing the right of state agencies bound to perform duties imposed on
them to “cooperate” with other agencies,'® the agreement named ODA as DEQ’s
“agent” for purposes of performing numerous federal NPDES duties: receiving
and reviewing applications for coverage under the general CAFO permit,
negotiating with violators regarding the terms of their consent order, reviewing
“plans and specifications for CAFO waste collection and disposal systems,”
responding to and resolving all complaints and violations, and conducting at least

one inspection per year of previous violators."’

12 Oregon NPDES Program Application, p. 1.
13 Oregon NPDES Program Application, p. 9.
" Oregon NPDES Program Application, p. 17.
'° 1988 MOA between DEQ & ODA, p. 1.
'®0.R.S § 190.110.

'7 1988 MOA between DEQ & ODA, p. 2-3.



One statute included in Oregon’s application, for purposes of evidencing
DEQ’s legal authority, does allow “cooperation” between DEQ and other
agencies or bodies.'® However, the same statutory scheme that allows
“cooperation” explicitly includes a list of bodies allowed to enforce rules
promulgated by the state Environmental Quality Commission (EQC), and ODA is
not among those listed.”® From the date of EPA’s approval, DEQ transferred
much of the administration of the program to ODA, such as the authority to act as
DEQ’s agent, review permit applications, and respond to and resolve complaints.
ODA was later responsible for general permit issuance and enforcement.
Subsequent memorandums of understanding (MOUs) between ODA and
DEQ/EQC reinforce DEQ’s administrative oversight role and DEQ’s deferral of all
complaints and suspected permit violations to ODA. Instead of simply
cooperating with each other, DEQ has transferred much of its federal NPDES
permitting, compliance and enforcement duties to ODA, without seeking EPA

approval for a major program modification.

Besides requiring a description of the intended method for carrying out an
NPDES permitting program, CWA also requires all state applications for
authorization to provide evidence of “adequate authority to carry out the
proposed program.”®® Oregon’s application cited only DEQ’s legal authority,
making no mention of ODA’s capacity. In this way, Oregon clearly stated that
DEQ would, in conjunction with EPA, oversee the federal NPDES program. EPA
granted approval to DEQ not ODA. After receiving authorization for a DEQ-
headed program, there is no record that Oregon later sought the necessary
authorization from EPA to amend its program so as to be headed jointly by DEQ
and ODA, or even largely by ODA. Further, as will be discussed below, on April
1, 1983 EPA amended regulations regarding state program?' revisions that

"*O.R.S. § 449.035 (as provided in the application on or near p. 210 (unnumbered)).

YO.R.S. § 449.064 (as provided in the application on or near p. 211 (unnumbered)).

933 U.S.C. § 1342(b).

' The term “state program” is used by EPA in the federal regulations and refers to the state’s
management of the federal NPDES program, not to any state authorized permit program. See 40
C.F.R. § 123.62(c).



required states with approved programs to notify EPA of any NPDES program
transfer between state agencies.?? Subsequently, on January 4, 1989 EPA added
rules regarding state agency program-sharing which allowed conditional sharing
of NPDES duties but both DEQ and ODA would have been responsible for filing
program submissions.?®> No evidence of such a request was present in the EPA
FOIA documents reviewed or in the ODA records examined

Whether or not authorization for ODA participation was sought, it appears,
based on provisions and caveats found in various statutes, regulations and the
Oregon general CAFO permit, that it was never granted. EPA is still working with
DEQ as the state agency with authorization to handle federal NPDES matters.

However, Oregon and its agencies involved continue to operate as though
ODA has authority to not only cooperate with DEQ on federal CAFO NPDES
matters, but to take the lead.

In 1993, the Oregon legislature passed S.B. 1010, which became the
Agricultural Water Quality Management Act, authorizing ODA “to require any
landowner whose land is located within an area subject to a water quality
management plan to perform those actions on the landowner's land necessary to
prevent and control water pollution from agricultural activities and soil erosion.” It
also allowed ODA to “enter into agreements with any agency of this state,
including but not limited to a soil and water conservation district, or with any
agency of the federal government, for the purposes of carrying out the provisions
of ORS 568.900 to 568.933 including the development of a plan.”®* Also in 1993,
the legislature passed S.B. 1008, directing ODA to enter into an MOU with EQC
to “perform any function of the EQC or the DEQ relating to the control and

prevention of water pollution from a confined animal feeding operation.”25 This

240 C.F.R. § 123.62(c) formerly 48 F.R. 14146 (April 1, 1983).

540 C.F.R. § 123.1(g)(1).

** 0.R.S. §§ 568.900 — 568.933; (formerly S.B. 1010, 67" Or. Legis. § 263 (1993)).
* 0.R.S. § 468B.217.



legislation did not address the fact the authority for CWA enforcement for federal
permits derived from the EPA, and thus could not be changed without EPA
approval, and not by a state legislature.

In 1994, ODA entered into another MOA (this time with EQC) to define its
role in the statewide CAFO waste management program. It was given all the
same tasks as in the prior MOA, but with increased enforcement power: it was to

“take prompt enforcement action against [violators],” “adopt enforcement rules
and civil penalty schedules,” and “impose civil penalties.”® In 1995, an additional
MOU between the same parties charged ODA with developing and maintaining a
database of all permit activities.?” Also in 1995, the legislature went even further,
directing “the State Department of Agriculture [to] develop and implement any
program or rules that directly regulate farming practices... that are for the
purpose of protecting water quality and that are applicable to areas of the state
designated as exclusive farm use zones... or other agricultural lands in

Oregon...”®

In 2001, in clear recognition that EPA approval of a program change was
both required and absent, the legislature directed ODA and DEQ to pursue EPA
authorization for a transfer of federal CAFO NPDES authority from DEQ to ODA
such that ODA could finally “assume all permitting and enforcement
responsibilities for confined animal feeding operations.”® However, at the same
time, the law also purported to allow ODA to take control of Oregon’s CAFO
NPDES program: “The State Department of Agriculture may perform or cause to
be performed any acts necessary to be performed by the state to implement the
provisions of the Federal Water Pollution Control Act... and any federal
regulations or guidelines issued pursuant to the Act, relating to the control and

61994 MOA between ODA & EQC, p. 3.
1995 MOA between ODA & EQC, p. 6.
% 0.R.S. § 561.191.

* H.B. 2156, 71% Ore. Legis. § 248 (2001).



prevention of water pollution from livestock and other animal-based agricultural

operations.”°

In 2002, ODA and EQC updated their previous MOU, citing an anticipated
transfer of NPDES authority from EPA to ODA. This MOU divided ODA’s
responsibilities into pre-authorization and post-authorization time periods, but

allowed ODA to “receive and review permit applications,” “assign [permit]

coverage,” “take prompt enforcement action,” and “impose civil penalties” even

before receiving the anticipated EPA authorization.®’

In December 2009, the state MOU was again updated, this time granting
ODA the power to “perform the CAFO related functions of DEQ and the EQC"*?
despite still acknowledging “the anticipated delegation of NPDES permitting
authority to ODA.”* Like the previous MOU, it was divided into pre-and post-
authorization time periods, but the pre-authorization period granted ODA virtually
all federal NPDES permitting powers. For example, ODA was allowed to receive,
review, and issue general permits. ODA was also to review and approve or reject
waste management plans, including developing “its own method for accepting
certification from outside professional engineers as to the sufficiency and quality
of the plans and specifications.”** The MOU also allowed ODA to enter onto
premises for inspection, to implement enforcement procedures, and to provide

technical and financial assistance to CAFO operators.*®

B. CURRENT STATUS

While explicitly recognizing that EPA authorization is necessary for CWA

enforcement, Oregon continues to act as if it is not. This leads to a gap between

¥ 0.R.S. § 468B.035(2).

12002 MOU between ODA & EQC, p. 3-4.

%2.2009 MOU between ODA & EQC, Section II, p. 1.

%2009 MOU between ODA & EQC, Section VIII (A)(3), p. 4.

%2009 MOU between ODA and EQC, Section VIII (A)(9), p. 4.

% 2009 MOU between ODA and EQC, Sections VIl and VIII, p. 3 — 4.



what is legally authorized, and the current practice. Currently, (in practice, but
not legally) DEQ and ODA share federal NPDES duties in Oregon: DEQ
oversees all facets of the federal NPDES program besides those that are CAFO-
related.*® The CAFO-related water quality permitting program is jointly overseen
by DEQ and ODA, and while state statutes as well as internal ODA and DEQ
documents indicate that DEQ remains the sole agency authorized by EPA to
oversee the federal NPDES program, * ODA has been authorized by Oregon’s
legislature since 2005 to issue general CAFO permits even separate from DEQ.*
ODA has in fact been issuing CAFO general permits jointly with DEQ, the most
recent having been issued in 2009.>° Beyond permitting, ODA enjoys virtually
exclusive control over all other aspects of the federal CAFO NPDES scheme,
including inspections, monitoring, advising livestock operations and enforcement.
In fact, the 2009 MOU between ODA and EQC makes no distinction among the
various facets of the permitting program, but rather “authorizes ODA to perform
the CAFO related functions of DEQ and the EQC.”*® None of this changes the

fact that EPA has not authorized these changes.

Most recently, in April 2010 EPA and Oregon entered into an MOA that
detailed the roles and responsibilities of EPA and DEQ regarding the NPDES
program. ODA is not mentioned anywhere in the agreement, nor is there any
reference to DEQ sharing its authority with another agency. Instead, the
agreement states that DEQ assumes authority of the Oregon NPDES CAFO
program “as originally authorized in the 1973 MOA and its amendments...”’
DEQ and EPA are to cooperate and coordinate together, essentially in
“partnership™*? for DEQ to administer the program with EPA’s oversight. In

addition, DEQ agreed to ensure that any proposed revisions of the program are

® 0.R.S. § 468B.048; O.R.S. § 468B.030; O.R.S. § 468B.035.

% Attachment 1 — Oregon DOJ report to US EPA on the status of Oregon’s NPDES Permit
Program, October 27, 2010.

® 0.R.S. § 468B.050(1),(2) (formerly S.B. 45, 73" Ore. Legis. §523 (2005)).

%9 Oregon CAFO NPDES General Permit 01-2009.

92009 MOU between ODA and EQC, Section I, p. 1.

12010 MOA between DEQ and EPA, 6.

22010 MOA between DEQ and EPA, Section 1.0, p. 1.



submitted to EPA for approval®®

and DEQ agreed to notify EPA of any legislative
actions that may amend DEQ’s authority or that may affect DEQ’s ability to
implement the program.** ODA administers the majority of federal NPDES duties,
an arrangement that differs substantially from the 2010 MOA. Accordingly, DEQ
should have notified EPA that ODA, instead of DEQ, is administering the NPDES

program and applied for the necessary EPA authorization for such a change.

lll. ANALYSIS
A. NO EPA AUTHORIZATION FOR ODA INVOLVEMENT
1. Initial EPA Authorization to DEQ

The CWA requires each state seeking to administer the federal NPDES
permit program to file an application with EPA’s Administrator, documenting its
legal authorities and describing the state’s capabilities for administering an
effective program. Specifically, the state must submit a “full and complete
description of the program it proposes to establish and administer under State

"% and it must submit a statement from the attorney general assuring that the

»46

law
state’s laws “provide adequate authority to carry out the described program.
EPA’s Administrator must then “approve each submitted program unless he
determines that adequate authority does not exist” to meet certain program
requirements.47 A central requirement is the ability to issue permits that are
targeted, effective, adhered to, and can be terminated or modified for cause.*® In
addition, the program must be able “to abate violations of the permit or the permit
program, including civil and criminal penalties and other ways and means of

enforcement.”*®

32010 MOA between DEQ and EPA, Section 3.0, p. 3.
42010 MOA between DEQ and EPA, Section 9.0, p.28.
%33 U.S.C. § 1342(b).

%33 U.S.C. § 1342(b).

733 U.S.C. § 1342(b).

*8 33 U.S.C. § 1342(b)(1).
%933 U.S.C. § 1342(b)(7).



At the time of its March 1973 application, DEQ did not possess full legal
authority to administer the program per CWA submission requirements — this was
admitted in its application. If it did not manage to meet all CWA criteria by the
time of its authorization by EPA, the authorization itself could have been invalid.
Oregon Governor Tom McCall, in a letter to EPA constituting part of Oregon’s
program proposal, admitted “the state of Oregon intends to achieve full
compliance with the requirements of Section 303(e) of the Act by July 1, 1975.7%°
However, the Clean Water Act’s section 303 for “water quality standards and
implementation plans” are essential to developing and carrying out targeted and
effective NPDES permits, as permit-enforced effluent levels must sometimes
take into account water quality standards (in addition to technology-based

standards).”’

Hence, this central criterion for program approval was admittedly
undermined with this deficiency. Oregon’s application also stated that it was
awaiting two state bills affording it “basic legal authorities to meet NPDES
requirements.”? Once these passed, it claimed, DEQ would modify its rules for
permit issuance as well as civil penalties so as “to be consistent with approved
procedures and NPDES requirements.”*® Of the two bills, only one dealt with the
issue at hand. It proposed to authorize the “Environmental Quality Commission to
implement within the jurisdiction of this state provisions of Federal Water
Pollution Control Act.”** The bill passed on May 30, 1973. EPA then approved
Oregon’s NPDES program in September 1973.%°> However, the program’s legal
authority was still in question, as it does not appear that Oregon had come into
compliance with CWA § 303(e) (at that time or since). Thus, DEQ’s authorization
from EPA to manage the NPDES program may possible be invalid because
Oregon did not meet the application requirements at the time. Clearly, ODA did

%0 Oregon NPDES Program Application, p. 25.

40 C.F.R. § 122.44.

52 Oregon NPDES Program Application, p. 20.

%3 Oregon NPDES Program Application, p. 20.

> H.B. 2436; Oregon NPDES Program Application, p. 379.

® US EPA Permitting for Environmental Results NPDES Profile: Oregon and Indian Country, Last
updated September 27, 2005, Last accessed April 5, 2011.
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not and does not meet these requirements, so it is not an appropriate agency to
receive authority under the program should EPA wish to grant it.

1. Incomplete Attempt to Transfer Authority to ODA by DEQ/EQC

and Oregon Legislature

i. Application Process

While Oregon law allows agencies to cooperate with other willing but non-
authorized agencies® (and in fact ODA and DEQ cite this as authority for an
NPDES power share in their 1988 MOA), CWA requires authorization from the
EPA for any agency to administer the federal NPDES program, and provides
clear prerequisites for obtaining such authorization, including an application

process.”’

The CWA does not expressly address state agencies sharing federal
NPDES duties except for a partial permit program, (which will be discussed in
more detail below) wherein one agency’s program covers merely “a portion of the
discharges into the navigable waters in such State.”® However, this arrangement
was not part of the CWA until 1989, and was not part of Oregon’s application and
hence was not an option when Oregon applied for NPDES program authority in
1973.%° Oregon could still have proposed this special arrangement later, but it
would have been obliged to submit a program revision to EPA for approval, as
CWA requires “a full and complete description of the program [the state]
proposes to establish...”.?° Oregon’s application made no such mention of this
option nor did it ask for the authority to change the arrangement later with a new
submission. Rather, it expressly stated multiple times through the application that
DEQ would oversee the NPDES program.®' And though the application did

® 0.R.S. § 190.110.

"33 U.S.C. § 1342(b).

%33 U.S.C. § 1342(n).

% 54 F.R. 246-01 (January 4, 1989).

%33 U.S.C. § 1342(b).

o1 Oregon NPDES Program Application, pp.1, 5-6, 27.

11



mention other agencies with whom DEQ may “cooperate,” ODA was not among

these.®?

Assuming that DEQ decided only after submitting its program application
and obtaining authorization to transfer its CAFO duties to ODA, either Oregon, or
one or both agencies — was obliged to seek EPA approval for the change.®® This
is because the “full and complete description of the program” would have
changed dramatically, as a new agency with its own legal authority, or lack

thereof, would have been involved.

EPA regulations also dictate procedures states must follow to administer
the NPDES program. Since April 1, 1983, Federal Rules have required:

“States with approved programs must notify EPA whenever they propose
to transfer all or part of any program from the approved State agency to
any other State agency, and must identify any new division of
responsibilities among the agencies. The new agency is not authorized to
administer the program until approved by the [EPA] Administrator...”

[emphasis added].®

DEQ was (and is) the sole agency authorized to administer the federal NPDES
permitting program based on Oregon’s 1973 application. At the time DEQ
purportedly transferred its program duties to ODA via their 1988 MOU, Oregon
should have applied to EPA for a program revision as required by EPA’s
regulations. As the rule states, ODA is not authorized to administer the program
until approved by EPA. There is no application for program revision on record,
and thus, the attempted transfer of federal NPDES program responsibilities from
DEQ to ODA is invalid.

62 Oregon NPDES Program Application, p. 2-3.
® 33 U.S.C. § 1342(b).
% 40 C.F.R. § 123.62(c).
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Additionally, since January 4, 1989, EPA regulations have expressly
allowed general sharing of NPDES duties provided “each agency [has] Statewide
jurisdiction over a class of activities or discharges”® but if more than one agency
is responsible for issuing permits, each must submit a formal application.®®
According to their current state legislative mandate and their most recent MOU,
DEQ and ODA share CAFO permitting responsibilities.®” Hence, assuming DEQ
wanted to transfer NPDES duties to ODA after January 4, 1989, both DEQ and
ODA would have been required to submit an application for such a change to the
EPA for approval. If they began sharing responsibilities prior to this date, it is
conceivable that EPA would apply the law retroactively and expect them to
submit an entirely new application for EPA approval based on this rule. However,

neither of these actions have been taken.

In 1988, DEQ and ODA entered into an MOA naming ODA as DEQ’s
“agent” for purposes of the “Confined Animal Feeding Operation waste
management program.”®® Hence, sometime between 1973 and 1988, DEQ
changed the plan outlined in its approved application to EPA for implementing
Oregon’s federal NPDES program but did not seek additional approval from EPA
for this change. EPA’s authorization was based on Oregon’s original submission
that DEQ administer the program. Even if EPA wanted to allow such a change, it
has no discretion to do so, as its own rules required a new application and review
process. Moreover, Oregon could not unilaterally affect the change in program
management because the power to grant authority to administer the program
stems from EPA. Neither the state of Oregon, nor the EPA has completed the
necessary steps for authorizing ODA to administer the federal NPDES permit
program, whether jointly with DEQ or on its own.

® 40 C.F.R. § 123.1(g)(1) (“NPDES authority may be shared by two or more State agencies but
each agency must have Statewide jurisdiction over a class of activities or discharges.”).

® 40 C.F.R. § 123.1(g9)(1) (“When more than one agency is responsible for issuing permits, each
agency must make a submission meeting the requirements of § 123.21 before EPA will begin
formal review.”) as published in the Federal Register on January 4, 1989 at 54 F.R. 246-01.

" 0.R.S. § 468B.035; O.R.S. § 468B.050(1),(2); O.R.S. 468B.217(2)(a); 2009 MOU between
ODA and EQC.

%8 1988 MOA between DEQ & ODA, p. 1.
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ii. Conflicting Mandates

Compounding the confusion are Oregon’s contradictory mandates to
ODA, which, at times, assume authority ODA simply does not possess. In 1993,
the legislature passed the Agricultural Water Quality Management Act, permitting
ODA “to require any landowner whose land is located within an area subject to a
water quality management plan to perform those actions on the landowner's land
necessary to prevent and control water pollution from agricultural activities and
soil erosion.” It also allowed ODA to “enter into agreements with any agency of
this state...”®® Also in 1993, the legislature directed ODA to enter into an MOU
with EQC to “perform any function of the Environmental Quality Commission or
the Department of Environmental Quality relating to the control and prevention of
water pollution from a confined animal feeding operation.””® In 1995, the Oregon
legislature declared that “the State Department of Agriculture shall develop and
implement any program or rules that directly regulate farming practices... that are
for the purpose of protecting water quality and that are applicable to areas of the
state designated as exclusive farm use zones... or other agricultural lands in
Oregon, including but not limited to rules related to... protection of the quality of

surface or ground water...””"

Collectively, these laws reveal the legislature’s belief that ODA was
capable of managing CAFO-related federal NPDES duties. However, in 2001,
the legislature passed H.B. 2156, directing ODA and DEQ “to pursue [EPA]
approval of the transfer of the permitting program implemented pursuant to [The
Clean Water Act’'s NPDES program] as it relates to confined animal feeding

operations, from the Department of Environmental Quality to the State

% 0.R.S. § 568.900 — 568.933 (formerly S.B. 1010, 67" Ore. Legis. §263 (1993)).
" 0.R.S. § 468B.217 (formerly S.B. 1008, 67" Ore. Legis. § 567 (1993)).
"O.R.S. § 561.191 (formerly S.B. 502, 68" Ore. Legis. § 690 (1995)).
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Department of Agriculture” such that ODA can “assume all permitting and

enforcement responsibilities for confined animal feeding operations.”’

Thus, the legislature acknowledged that ODA in fact had no authority to
oversee the federal NPDES program. Further confusing things, however, the
same legislation included a provision allowing ODA to control the federal NPDES
program while awaiting authority from EPA: “The State Department of Agriculture
may perform or cause to be performed any acts necessary to be performed by
the state to implement the provisions of the Federal Water Pollution Control
Act... and any federal regulations or guidelines issued pursuant to the Act,
relating to the control and prevention of water pollution from livestock and other
animal-based agricultural operations.”’® These mandates are confusing at best;
completely contradictory at worst. Even though the legislature granted state
authority to ODA, the legislature also recognized the lack of federal authority,
which is a prerequisite to management of the federal NPDES program.

The Oregon legislature is not the only body to have taken it upon itself to
assign ODA broad and untenable authority. As noted above, EQC and DEQ have
similarly assigned ODA a broad range of NPDES duties without proper
authorization. However, these mandates, like their statutory counterparts, reveal
a fundamental confusion regarding the extent of ODA'’s authority. While the most
recent MOU between ODA and EQC, dated December 2009, “authorizes ODA to
perform the CAFO related functions of DEQ and the EQC,”™* some provisions
require it to consult with DEQ (such as “on significant determinations regarding

the interpretation of the permit, related rules, and the Clean Water Act”)’ or even
to wait for full authority from EPA before beginning any substantive work. Hence,

even assuming that ODA possessed some level of EPA authorization, these

"2 H.B. 2156, 71% Ore. Legis. §248 (2001).
® O.R.S. § 468B.035.

42009 MOU between ODA and EQC, p. 1.
72009 MOU between ODA and EQC, p. 4.
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contradictions reveal an authority that is not being exercised in keeping with its

mandates.

The 2009 MOU incorporates by reference the language of Oregon’s
contradictory 2001 law in an attempt to provide authority for the attempted
transfer of federal CAFO NPDES program duties to ODA.”® However, the MOA
later acknowledges that the very same law provides no such authority, stating
that: “In 2001, the legislature again amended the CAFO statutes... the purpose
of the amendments was to authorize and direct the transfer of the federally
delegated NPDES permit program for CAFOs from DEQ to ODA at such time as
the transfer is approved by EPA’"" [emphasis added)]. In addition, a list of ODA’s
“‘roles and responsibilities” found in the MOU begins: “Prior to EPA approval of
NPDES program delegation to ODA, ODA will...””® [emphasis added]. One of the
specific responsibilities listed in this same MOU is “develop and implement
administrative rules that are appropriate for the anticipated delegation of NPDES

permitting authority to ODA.”"®

[emphasis added]. Further, in a letter dated
October 27, 2010, Oregon acknowledges that the transfer of authority to ODA
from EPA has not taken place. ® The only federal authorization thus far is from
EPA to DEQ. There has been no federal authorization to ODA to administer the

federally delegated NPDES program.

This fundamental lack of clarity regarding ODA’s powers and role is a
problem even apart from that of ODA lacking EPA authorization. DEQ’s own

administrative rules only add to the confusion by assigning NPDES permitting

181

authority solely to the “Director™ " but defining “Director” as “the Director of the

Department of Environmental Quality or the Director’s authorized designee.”®?

52009 MOU between ODA and EQC.
72009 MOU between ODA and EQC, p. 3.
78 2009 MOU between ODA and EQC, p. 3.
92009 MOU between ODA and EQC, p. 4.
8 Attachment 1 — Oregon DOJ report to US EPA on the status of Oregon’s NPDES Permit
8P1rogram, October 27, 2010.
0O.A.R. 340-045-0015.
8 0.A.R. 340-045-0010(4).
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The rules for the Department of Agriculture appear at first glance to defer to
DEQ’s interpretation, stating that CAFO permits “will be issued under the
applicable provisions of [the chapter pertaining to DEQ ],% but then go on to

define “Director” as either the director of DEQ or the director of ODA.%*

Regardless of whether state legislative or agency action purported to grant
ODA authority to manage the CAFO NPDES program, state action alone is
legally insufficient because EPA is the source of authorization for state
management of federal CWA programs. As discussed above, neither ODA, nor
any other agency, applied for EPA approval and, as will be discussed in the
following section, EPA did not grant approval for ODA’s administration of the
program. As such, ODA is not authorized to conduct the federal NPDES

program.

iii. No Program Approval

As a separate problem, even if EPA wanted to, it has no discretion to
allow ODA to administer the federal NPDES program without following CWA

program authorization requirements.

To be a valid transfer of NPDES program authority, ODA’s proposed

program would have had to meet the same nine criteria required of DEQ for its

initial application. These requirements include the ability to:

(1) issue permits that are targeted, effective, adhered to, and can be
terminated or modified for cause;
(2) “inspect, monitor, enter, and require reports” of the facilities it

oversees at least to the extent required by CWA;

% 0.A.R. 603-074-0012.
# 0.A.R. 603-074-0010(5).
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(3) “insure that the public... receive notice of each application for a permit
and to provide an opportunity for public hearing before a ruling on each
such application;”

(4) “insure that the Administrator receives notice of each application;”

(5) insure that any state affected by the permit may submit written
recommendations regarding any permit application;

(6) insure that no permit will be issued if anchorage and navigation of
navigable waters would be substantially impaired;

(7) “abate violations of the permit or the permit program, including civil
and criminal penalties and other ways and means of enforcement;”

(8) insure, to the extent relevant, that any permit for discharge from any
publicly owned pretreatment works includes certain conditions; and

(9) insure, to the extent relevant, that any industrial user of any
pretreatment works comply with CWA.%°

The CWA is clear that for a state to be granted authority to administer
the federal permit program a full and complete program description, adequate
legal authority, and the above nine criteria need to be met.%® ODA did not meet
these requirements and thus, even if EPA knew of the attempted transfer to ODA
by DEQ, EPA could not waive the legal requirements that are set out in CWA for
approval to administer the NPDES program.

As discussed above, the Federal Rules explicitly require EPA approval
whenever an approved state-run water program is transferred from the approved
agency to another agency®’ If more than one agency is issuing NPDES permits,
each agency must submit a separate application before EPA will begin formal
review.?® There is no record that Oregon submitted a program revision request to
EPA for the transfer of the federal NPDES program from DEQ to ODA. EPA only

8 33 U.S.C. §§ 1342(b)(1) — (9).

% 33 U.S.C. § 1342(b).

40 C.F.R. § 123.62(c), formerly 48 F.R. 14146, (April 1, 1983).
% 40 C.F.R. § 123.1(g)(1).
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granted authorization to DEQ and without separate approval, ODA is not
authorized to administer the program.

Not only does ODA lack approval from EPA to run the program, ODA
also lacks authorization for a partial permit program. There is no evidence that
Oregon or its agencies filed an amended program submission with EPA meeting
CWA requirements to request a partial permit program. Such a permit program
may take the form of either a “major category partial permit program” or a “major
component partial permit program.”89 The former may only be approved if it
“represents a complete permit program and covers all of the discharges under
the jurisdiction of a department or agency of the State” and if, in addition, the
Administrator determines that it “represents a significant and identifiable part of
the State program required by” CWA's provisions for state permit programs.90

Alternatively, a major component partial permit program is a partial and
phased program “covering administration of a major component (including
discharge categories) of a State permit program.”’ It also may only be approved
if the Administrator determines that it “represents a significant and identifiable
part of the State program.” Additionally, approval requires the state to submit,
and the Administrator to approve, a plan for the state to assume administration of
the remainder of the program by phases falling into required parameters.® There
is no evidence from the results of the FOIA request that Oregon proposed either
partial permit program to EPA.

Even if Oregon had submitted either partial permit proposal, EPA’s
Administrator would have been obliged to engage in a substantive review of each
agency’s capacity to oversee “at a minimum, administration of a major category

of the discharges into the navigable waters of the State or a major component of

8933 U.S.C. § 1342(n)(2).

%33 U.S.C. § 1342(n)(3).

" The language “State program” is used by the CWA to denote state management of the federal
Erogram and is not the state’s own internal non-CWA program. See 33 U.S.C. § 1342.

>33 U.S.C. § 1342(n)(4).
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the permit program...”®® If Oregon proposed a “major category” partial permit
program, the Administrator also would have needed to find evidence of ODA’s
program constituting “a complete permit program” covering “all of the discharges
under the jurisdiction of a department or agency of the State” and representing “a
significant and identifiable part of the State program” required by CWA.**
Alternatively, if Oregon proposed a “major component” partial permit program,
the Administrator would have needed to be convinced that ODA’s phased
program covered the “administration of a major component (including discharge
categories) of a State permit program” as well as represented “a significant and
identifiable part of the State program.”®® There is no evidence of any program
application from ODA, % and there is no analysis of ODA’s capacity to administer
either partial permit program. Thus, it follows that there can be no EPA approval

of such.

ODA’s lack of authority to carry out the program is further evidenced by
EPA’s repeated outright requests for ODA to submit formal program revisions as
per 40 C.F.R. § 123.62. In 2001, EPA stated “a long-term resolution” of ODA’s
lack of authority is that “Oregon will initiate NPDES program revision procedures
to obtain formal approval for a transfer of NPDES authorities over CAFOs from
DEQ to ODA.” [emphasis added].*’ In 2003, EPA again refers to ODA’s need to
submit “a formal NPDES program revision that acknowledges the transfer of the
CAFO portion of Oregon’s NPDES program from DEQ to ODA.”®® [emphasis
added]. Even though the revision relates only to the CAFO portion of the permit,
“...the procedures in which the [ODA] will need to follow are the same as if the
state agency was applying for authorization to implement a comprehensive
NPDES program.” [emphasis added]. In 2005, EPA reiterates that ODA has yet
to submit its NPDES program modifications and that ODA is not directly

%33 U.S.C. § 1342(n)(2).

%33 U.S.C. § 1342(n)(3).

%33 U.S.C. § 1342(n)(4).

% 0.R.S. § 468B.035; O.R.S. § 468B.050(1),(2); O.R.S. 468B.217(2)(a); 2009 MOU.
9 Attachment 2 — EPA letter to ODA, June 13, 2001.

% Attachment 3 — EPA letter to ODA and DEQ, October 30, 2003.
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authorized to administer CWA CAFO program until the revision is submitted,

reviewed and approved.*

The state of Oregon and ODA acknowledge ODA’s absence of authority
as well. In April 2002, ODA recognized that it had “not yet submitted a modified
program description and Attorney General’s Statement.’® As recently as October
2010, the Oregon Department of Justice (DOJ) acknowledged that while the
Oregon legislature has authorized “DEQ and ODA to seek EPA’s approval to
allow ODA alone to operate the state’s NPDES program as it applies to [CAFOs,
tlhat transfer has not taken place.”™®! This is problematic as previously explained
because: (1) action by a state legislature alone is legally insufficient to authorize
an agency to administer the program; (2) CWA'’s allowance of conditional
program sharing mandates each agency submit a formal application;'? and (3)
federal regulations require states to seek EPA approval whenever they propose
to transfer all or part of any program from the approved State agency to any

other State agency.'®

To support its contention that it received EPA approval, ODA might refer
to its September 2003 MOA with EPA, signed by L. John lani, Regional
Administrator of EPA Region 10 and Katy Coba, Director of ODA, in which EPA
recognized ODA as the “primary agency” for CAFO NPDES activities.'®* Some of
ODA responsibilities included enforcing and promulgating rules to regulate
CAFOs, conducting inspections, submitting annual reports, and reviewing and
approving Animal Waste Management Plans (AWMPs). However, despite EPA’s
acknowledgment of ODA’s role, the MOA also directed ODA “to pursue EPA

¥ US EPA Permitting for Environmental Results NPDES Profile: Oregon and Indian Country,
http://www.epa.gov/npdes/pubs/oregon_final_profile.pdf, Last updated September 27, 2005, Last
accessed April 5, 2011.

19 Attachment 4 — ODA letter to EPA, April 17, 2002.

101 Oregon DOJ report to US EPA on the status of Oregon’s NPDES Permit Program, October 27,
2010.

%240 C.F.R. § 123.1(g)(1).

%40 C.F.R. § 123.62(c).

1942003 MOA between ODA and EPA.
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approval of the transfer of the primary administration of the CAFO program from
... DEQ to ODA...”"® As discussed above, EPA’s acknowledgement of ODA’s
role in the federal NPDES program does not constitute proper approval as
neither CWA requirements nor federal regulations can be waived. Moreover, the
agreement may have expired, as term of the agreement was five years and there

was no indication in the records reviewed that this term was extended.

What is more, EPA subsequently asked DEQ in two separate letters
(December 2009 and May 2010) to provide a revised program description'® and
to clarify its relationship with ODA, addressing the current division of labor
between it and ODA.'"” Thus, it is clear that despite an affirmative duty and
repeated EPA requests, Oregon has not submitted the application for approval of
shared authority between DEQ and ODA or for sole ODA responsibility.

Both EPA and ODA have acknowledged ODA'’s lack of federal authority to
manage the federal NPDES program. In the most recent MOA in April 2010
between DEQ and EPA, DEQ is again required to “ensure that any proposed
revision of the NPDES program is submitted to EPA for approval.”'®® Notably,
and despite the documents mentioned above, according to the agreement all
responsibility for the NPDES program is carried out by DEQ; ODA is not
mentioned anywhere in the agreement. All evidence points to the lack of federal
authority for ODA to manage the NPDES program. Yet it continues to attempt to
manage this program, even in the face of acknowledgements by the state
legislature, EPA, DEQ and state Department of Justice that it lacks such legal

authorization.

B. LACK OF CAPACITY AND RESOURCES

'%52003 MOA between ODA and EPA, p. 1.

1% Attachment 5 —EPA letter to DEQ, December 15, 2009.
197 Attachment 6 — EPA letter to DEQ, May 25, 2010.

1% April 2010 MOA between DEQ and EPA, § 3.01(3).
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ODA wants to assume federal CAFO NPDES duties, but it has proven
itself unable to perform them. Specifically, ODA lacks requisite programs,

knowledge, and resources to meet minimum NPDES requirements.

1. Lack of Civil Enforcement Authority of Federal Program

As discussed above, CWA requires all state authorized federal NPDES

programs to have full legal authority to implement various programs.'® These

include an effective permitting program;''® opportunities for public

participation;'"! an inspection and monitoring component;''?

113

and a robust

enforcement program.

However, while ODA has been granted broad power within the state, it
lacks the necessary authority to carry out the programs listed above. The CWA
requires that all NPDES programs have adequate authority “to abate violations of
the permit or the permit program, including civil and criminal penalties and other

ways and means of enforcement.”"™*

ODA'’s civil enforcement power is questionable. Its civil powers appear

"% and “civil penalties” i.e. fines."® Of these, only

restricted to injunctions
injunctions are accompanied by an explicit right to go to court.'”” Beyond this, the
precise scope of ODA's powers is unclear. In part, the confusion stems from the

fact that CWA employs the term "civil penalty" without defining it and, in turn, the

'% The file review did not distinguish between times ODA was acting with federal versus state

authority and ODA records were not clear as to distinctions inspectors may be making.
1933 U.S.C. § 1342(b)(1).

"33 U.S.C. § 1342(b)(3).

1233 U.S.C. § 1342(b)(2).

333 U.S.C. § 1342(b)(7).

433 U.5.C. § 1342(7)

" OR.S. § 561.280.

" O.R.S. § 568.933; O.R.S. § 468B.230(1).

""OR.S. § 561.280 ("In addition to the other remedies provided by law, the State Department of
Agriculture may apply to the circuit court for, and such court shall have jurisdiction upon a
summary hearing and for cause shown to grant, a temporary or permanent injunction restraining
any person from violating any provision of a law under the jurisdiction of the department.").
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state mandates on which ODA relies repeat this phrase, also without providing
any definition. Case law provides no further clarification. However, based on the
context in which the phrase is used in the Code, "civil penalty" appears to refer to
a fine. There is no language explicitly allowing ODA to go to court to collect fines,
or to sue for a violation of the NPDES permit program, however there is no
language explicitly barring it from doing so either.

The only provisions somewhat on point come from the state Code’s
statutes on environmental quality. However, these provisions raise two concerns.
First, they do not fall under ODA-specific provisions, but rather seem to require
DEQ enforcement. Second, while the first provision appears to support civil
enforcement authority, the latter (although admittedly encompassing a more
narrow scope, as it deals only with “additional civil penalties”) seems to stand for
the alternative. Together, they present a confusing picture. The first provision
appears in a statute on general civil penalties, and appears to indicate that the
ODA may access courts: “Where any provision of ... ORS chapters 468, 468A
and 468B provides that each day of violation of ... a section of ORS chapters
468, 468A and 468B constitutes a separate offense, violations of that section that
occur within the same court jurisdiction may be joined in one indictment, or
complaint, or information, in several counts.”'® However, the second
provision,'"® found in laws concerning environmental quality enforcement
proceedings -- specifically "additional civil penalties," refers to the Administrative
Procedures Act, which provides only that an agency seeking to collect a civil
penalty may file with the county clerk — it says nothing about going to court'® and
in fact makes clear that the provision creates no new authority in an agency to

"®O.R.S. § 468.997.

"9 0OR.S. § 468.140.

22 0.R.S. § 183.745(6) ("When an order assessing a civil penalty under this section becomes
final by operation of law or on appeal, and the amount of penalty is not paid within 10 days after
the order becomes final, the order may be recorded with the county clerk in any county of this
state. The clerk shall thereupon record the name of the person incurring the penalty and the
amount of the penalty in the County Clerk Lien Record.").
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impose civil penalties.’' However, just as this provision cannot create new
authority, neither can an agency’s independently-existing civil authority be

removed.'?

It is important to note that the state places express limits on all penalties
(i.e. fines) issued by ODA both for lands within agricultural or rural areas subject
to water quality management plans, and for subsequent penalties against
CAFOs.'? Penalties issued by ODA against CAFOs are also reduced by any civil
penalty imposed by EQC, DEQ, or U.S. EPA provided the penalties are against
the same person and for the same violation."* Similarly, ODA-issued penalties
against landowners who violate water quality management plans are also
reduced by the amount of any civil penalty imposed by EQC or DEQ against the
same person for the same violation." In contrast, full EPA enforcement powers
are much broader with the power to bring civil, criminal or administrative actions

generally.

Upon finding a violation of a federal NPDES permit, EPA has the option to
issue an order to comply, bring a civil action directly or notify the state in which
the violation occurred and let the state enforce the permit.'® Additionally, unlike
the limits imposed on ODA, there are no express limits on fines sought by EPA in
civil cases against permit violators.'” In administrative actions, there are specific
classes of penalties available to EPA, with a maximum penalty of $125,000."% In
comparison, ODA’s enforcement authority is below that of the EPA.

“TOR.S. § 183.745(8) (“This section creates no new authority in any agency to impose civil
penalties.”).

2 ORS. § 183.745(9) (“This section does not affect: (a) Any right under any other law that an
agency may have to bring an action in a court of this state to recover a civil penalty; or (b) The
ability of an agency to collect a properly imposed civil penalty under the provisions of O.R.S.
305.830.").

22 0.R.S. § 568.933(3); O.R.S. § 468B.230(3).

' O.R.S. § 568.933(8).

' O.R.S. § 468B.230(7).

12633 U.S.C. § 1319(a)(3).

12733 U.S.C. § 1319(b).

128 33 U.S.C. §1319(g)(2)(B).
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Finally, even if ODA were to possess adequate enforcement authority, it
would be unqualified to wield such power, as it appears confused by its civil and
administrative enforcement powers. At the very least, ODA representatives do
not seem to have a common understanding about their enforcement authority.
When asked in a recent meeting whether ODA possesses any civil enforcement
powers whatsoever, an ODA representative stated that she was unsure, but that
in any event, ODA would have no interest in pursuing civil action. However, upon
being given the example of an administrative agency crossing into the civil realm
following the appeal of an administrative case, the representative stated that
ODA in fact has such power. In response to a second example — that of seeking
an injunction — the representative stated that ODA possesses this power as
well."® Such confusion reveals an additional problem beyond ODA simply
possessing limited enforcement powers. Again, despite any confusion, there is
no history of strong civil enforcement by ODA. '*°

Additionally, ODA'’s criminal enforcement authority stems from the state
DOJ or the county District Attorneys offices’ ability to prosecute criminal
offenders but it seems that its current system falls short of the “robust

enforcement” called for in CWA.™" %2

'2%| isa Hanson, ODA Deputy Director, October 12, 2010 meeting with ODA.

30 After this report was first released in November 2011, ODA issued a statement announcing it
levied 16 fines in 2011 for CAFO violations amounting to $17,336. ODA issues civil penalties for
CAFO violations in 2011, February 8, 2012.
http://www.oregon.gov/ODA/Pages/news/120208nrd_penalties.aspx. Last accessed July 22,
2012.

3133 U.S.C. § 1342(b)(7).

'3 Since this report was released in 2011, a few convictions have been reported — On February
24,2012, CAFO operator William Holdner was convicted of two counts of felony water pollution in
the first degree and 25 misdemeanor counts of water pollution in the second degree. Holdner was
sentenced to five days in jail and ordered to pay $300,000 in fines for water pollution and illegally
operating a CAFO without a permit. Mitch Lies, Rancher gets five days, $300,000 fine, April 26,
2012. http://www.capitalpress.com/print/ml-Holdner-sentenced-033012. Last accessed July 22,
2012.

On April 11, 2011, Volbeda Dairy was fined $30,000 and placed on three years probation for for
three counts of second degree water pollution. “The case ... is believed to be the first criminal
prosecution of an Oregon dairy for an environmental violation.” Mitch Lies, Judge Fines Dairy
$30,000, April 14, 2011. Last accessed July 22, 2012.
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2. Lack of Programs

i. Lack of Public Participation

Although it lacks the necessary authority, ODA has maintained that it in
fact has the authority and duty to implement the federal NPDES program in
Oregon. Despite that, ODA has simply failed to implement various necessary
facets of the federal NPDES scheme. The first requirement is public participation.
The CWA requires each NPDES-administering program to have authority to
“‘insure that the public... receive notice of each application for a permit and to
provide an opportunity for public hearing before a ruling on each such
application.”’® Though ODA may generally provide notice and hearing
opportunities on the renewal of the general permit, ODA’s regulations have no
public participation requirement and merely state that the agency will investigate

public complaints.'*

The most recent CAFO general permit ODA jointly issued with DEQ states
“Prior to approving new permit coverage, renewing permit coverage, or approving
proposed substantial changes to an [Animal Waste Management Plan] AWMP,

ODA will provide public notice and participation,”**

consisting of public notice, a
comment period, an opportunity for a public hearing, and written responses to
relevant comments. The permit limits public hearings to situations in which
written requests are received from at least 10 people, or from an organization(s)
representing 10 or more people. DEQ’s regulations also require public notice and

participation in all new permit actions, as CWA requires."*® ¥

'3 33 U.S.C. § 1342(b)(3).

¥ 0.AR. 603-074-0016(1) (“Complaint” means information provided by a person concerning
possible violations of O.R.S. Chapter 468 or 468B or any rule, order, or permit adopted
thereunder).

135 Oregon CAFO NPDES General Permit 01-2009.

"% 0.A.R. 340-045-0027.

137 Although DEQ regulations require public notice and participation, there is no link on its website
to the general permit.
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However, it is cause for concern that while according to various mandates,
ODA has been put in charge of the federal CAFO NPDES permit program, the
only public participation provisions outside of permit provisions are provided by
DEQ. Hence, it is not clear that ODA’s regulations meet the CWA standard.
ODA’s regulations state that “permits for Confined Animal Feeding Operations
will be issued under the applicable provisions of OAR chapter 340, division 45,”
presumably meaning that DEQ’s more detailed provisions will be implemented.'
However, DEQ’s permitting rules are to be implemented by the “Director,'*®
which it defines as “the Director of the Department of Environmental Quality or
the Director’s authorized designee.”'*® This would seem to limit ODA’s ability to
be involved in the permitting process. For its part, however, ODA defines
“Director” as either the director of DEQ or the director of ODA.™"

DEQ's rules require the Department, presumably meaning DEQ, to
provide public notice and an opportunity for comment for set period of time
before issuing new or renewal general and individual permits.'*? These rules are
promulgated by DEQ and make no mention of ODA, so it is not clear whether
ODA regulations satisfy CWA public participation requirements. Additionally,
while DEQ and ODA did have public meetings and comments prior to adoption of
the last new general permit,’*® the public participation for the general permit is
less meaningful because it does not address public concerns for specific
individual uses of the general permit.

Another troubling aspect of the lack of public participation is Oregon’s
representational standing rules to challenge NPDES permits which may not meet

%% 0.A.R. 603-074-0012(1).

% 0.AR. 340-045-0015.

"0 A.R. 340-045-0010(4).

"1 0.A.R. 603-074-0010(5).

%2 0.A.R. 340-045-0027(1)(c)-(d) and (2)(c)-(d); O.A.R. 340-045-0033(5); O.A.R. 340-045-
0035(3), (6), and (7).

'“* EPA commented on and approved the General Permit on June 10, 2009.
http://www.oregon.gov/ODA/NRD/docs/pdf/2009cafoeval_fs.pdf?ga=t Last accessed September
15, 2011.
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the minimum federal requirements for program approval. CWA mandates that a
federally approved state-administered NPDES program provide opportunities for
public participation.'** EPA regulations explicitly require all states seeking to
administer a federally approved NPDES program to “provide an opportunity for
judicial review in state court for the final approval or denial of permits that is
sufficient to provide for, encourage, and assist public participation in the

permitting process.”'*®

Public participation in the NPDES permitting process is closely tied to the
opportunity for permit challengers to seek judicial review, as will be explained
below. EPA “... believes broad standing to challenge permits in court [is]
essential to meaningful public participation in NPDES programs.”'*® A citizen’s
ability to participate in permitting decisions, such as public comments and public
hearings on proposed permits, may be seriously compromised without the
opportunity to challenge agency decisions in court and directly contradicts CWA
mandate that a proper NPDES program provide for, encourage, and assist public
participation in the permitting process. For example, a state agency may not
adequately consider comments from a public that it is not judicially accountable
to. Further, limited access to judicial review could have a chilling effect on public
participation, as citizens may view such participation as fruitless. Also,
inadequate public participation may increase the likelihood that the state-issued
federal permits are inadequate to protect the environment.™’

%433 U.S.C. § 1342(b)(3); and 33 U.S.C. 1251(e): Congressional declaration of goals and policy:
“Public participation in the development, revision, and enforcement of any regulation, standard,
effluent limitation, plan, or program established by the Administrator or any State under [the
CWA] shall be provided for, encouraged, and assisted by the Administrator and the States.”'**
g4e5mphasis added).

40 C.F.R. §123.30; Amendment to Requirements for Authorized State Permit Programs Under
Section 402 of the Clean Water Act, 61 F.R. 20972 (May 8, 1996).
% Amendment to Requirements for Authorized State Permit Programs Under Section 402 of the
Clean Water Act. 61 F.R. 20976 (May 8, 1996). The U.S. Court of Appeals for the Fourth Circuit
has also recognized that “broad availability of judicial review is necessary to ensure that the
required public comment carries its proper purpose. The comment of an ordinary citizen carries
more weight if officials know that the citizen has the power to seek judicial review of any
administrative decision harming him.” Virginia v. Browner, 80 F.3d 869 (4th Cir. 1996) (upholding
EPA’s denial of Virginia’'s proposed Title V CAA permitting program).
' Proposed Rule 60 F.R. 14588 and Final Rule 61 F.R. 20972.
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Oregon’s NPDES permitting program may fall below the federally required
standard for public participation and judicial review. In 1998, EPA published a
Notice of Deficiency, which found Oregon’s requirements for judicial standing to
challenge state-issued permits under the Title V Clean Air Act (Title V or CAA)™®
below the minimum federal requirements for program approval.149 Federal
regulations require states to provide an opportunity for judicial review in state
court of the final approval or denial of permits “that is sufficient to provide for,

encourage, and assist public participation in the permitting process.”**

In its Notice of Deficiency, EPA concluded that a 1996 Oregon Supreme
Court decision, Air Contaminant Discharge Permit Application of Willamette
Industries, Inc. Local No. 290 v. Ore. Dep't of Envil. Quality, 919 P. 2d 1168
(1996) (Local 290), should be interpreted to mean that representational standing
is not allowed under Oregon Administrative Procedures Act (APA). In Local 290,
the union brought challenges under the State APA against air and water
discharge permits issued by DEQ. The Oregon Supreme Court found that based
on the statutory construction of the APA,"" the union did not have standing to
challenge DEQ’s actions and that an organization has standing to bring a lawsuit
on behalf of its members only if the organization itself is adversely affected or
aggrieved. EPA concluded that Local 290’s restriction on representational

"% 42 U.S.C. § 7661 - 7661f.

'*® Notice of Deficiency for Clean Air Act Operating Permits in Oregon. 63 F.R. 65783 (November
30, 1998).

040 C.F.R. § 123.30. The regulation also provides in part: “A State will meet this standard if
State law allows an opportunity for judicial review that is the same as that available to obtain
judicial review in federal court of a federally-issued NPDES permit (see § 509 of the Clean Water
Act). A State will not meet this standard if it narrowly restricts the class of persons who may
challenge the approval or denial of permits (for example, if only the permittee can obtain judicial
review, if persons must demonstrate injury to a pecuniary interest in order to obtain judicial
review, or if persons must have a property interest in close proximity to a discharge or surface
waters in order to obtain judicial review.)”

YT ORS. § 183.484(3) states: “The petition shall state the nature of the petitioner's interest, the
facts showing how the petitioner is adversely affected or aggrieved by the agency order and the
ground or grounds upon which the petitioner contends the order should be reversed or remanded.
The review shall proceed and be conducted by the court without a jury.”

30



standing to persons “adversely affected or aggrieved,” limited judicial review of
Title V permits thus rendering Oregon’s Title V permitting program deficient.

Oregon’s federal NPDES program may be similarly deficient in light of
Local 290’s representational standing limits. While EPA interpreted the limits on
representational standing in Local 290 as to Oregon’s Title V program, Local 290
applies to limit judicial review of NPDES permits as well. First, the union in the
case brought challenges to both NPDES and Title V permits. The Court’s holding
that the State APA provided standing to those “adversely affected or aggrieved,”
not to those filing actions as representatives, was not circumscribed to judicial
review of Title V permits. Second, EPA specifically pointed out in its Notice of
Deficiency that Oregon’s representational standing limits may pose a problem for
continued EPA approval of Oregon’s NPDES program152 as well as CAA permits.
The EPA Notice also stated that restoring representational standing to challenge
NPDES permits would obviate the need for further inquiry into whether Local 290
poses a problem for continued EPA approval of Oregon’s NPDES program.'®®
However, challengers seeking judicial review of NPDES permits may still lack
representational standing because Oregon’s statutory revision extending
standing to organizations seemingly only applies to Title V permits. The statute
provides “organizational standing to seek judicial review of final orders in Title V
permit proceedings;” NPDES permit proceedings are not mentioned even though
in its original Notice of Deficiency, EPA addressed its concern over both Title V
and CWA permits.'™ Thus, Oregon’s representational standing rules may still fall

192 Notice of Deficiency for Clean Air Act Operating Permits in Oregon. 63 F.R. 65783, 65784.
gfl)\govember 30, 1998).

63 F.R. 65784.
1% Clean Air Act Approval of Revisions to Operating Permits Program in Oregon, 67 F.R. 39630
(June 10, 2002).
O.R.S. § 468.067 provides: (1) Notwithstanding ORS 183.480 and 183.484, an association or
organization has standing to seek judicial review of any final order, as defined in ORS 183.310, of
the [DEQ] or of the [EQC] that relates to a proceeding described in subsection (2) of this section
if:
(a) One or more members of the association or organization is adversely affected or aggrieved by
the order;
(b) The interests that the association or organization seeks to protect are germane to the purpose
of the association or organization; and
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short of the minimum requirements as it relates to a federally approved NPDES

program.

EPA also requires opportunities for public participation in the “state
enforcement process.” This may be accomplished by either allowing intervention
as of right in all civil and administrative actions, or else by providing assurance
that either the agency or the appropriate enforcement authority will investigate all
citizen complaints and respond to them, as well as not oppose permissive
intervention, and, finally, publish notice of any proposed settlement and receive
comments thereto."® The state’s mandate to ODA on enforcement makes no
mention of this."*® Similarly, ODA’s CAFO regulations on enforcement make no
mention of a private right of action or notice and comments on settlements,
allowing only for Notices of Noncompliance (NONSs), plans of correction (POC),
and Notices of Civil Penalty Assessment.™’” With regard to civil penalties, ODA
states only that “in addition to any other penalty provided by law, the department

may assess a civil penalty against the owner or operator...”'*®

[emphasis added].
For its part, DEQ makes no mention in its rules of a private right of action.
Neither agency’s rules state that it will investigate all citizen complaints and
respond to them, nor that it will allow for permissive intervention, nor publish
notice of any proposed settlement. Moreover, the general CAFO permit makes

no mention of any such provisions. Hence, the state program appears to fall

(c) The nature of the claim and the relief requested do not require that the members of the
association or organization who are adversely affected or aggrieved by the order participate in the
judicial review proceedings.

(2) Subsection (1) of this section applies to a permit proceeding pursuant to Title V of the Clean
Air Act, 42 U.S.C. 7661 to 7661f, as implemented under ORS chapter 468A.

An association has standing to bring suit on behalf of its members when (1) its members would
otherwise have standing to sue in their own right; (2) the interests it seeks to protect are germane
to the organization's purpose; and (3) neither the claim asserted nor the relief requested requires
the participation in the lawsuit of each of the individual members. Citing Warth v. Seldin, 422 U.S.
490. Pp. 342-343. Hunt v. Washington Apple Advertising Comm’n, 432 U.S. 333, 341-345 (1977).
540 C.F.R. § 123.27(d).

" 0 R.S. § 468B.230.

' 0.A.R. 603-074-0040.

1% 0.A.R. 603-074-0070.
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short of federal requirements regardless of whether the state wishes authority to
be vested in DEQ, ODA or both.

ii. Lack of Investigation of Complaints

The authorized agency is charged by EPA with encouraging the public to
report NPDES violations — another requirement designed to encourage public
participation in the NPDES program.159 However, the state mandate to ODA on
complaints and investigations is silent on this point, and neither agency’s

regulations make mention of it."®°

In practice, ODA does not have a good record of investigating all
complaints or encouraging the public to report violations. ODA'’s records show
numerous formally filed complaints with no documented follow-up.'®! For
example, a complaint about Robert and Debra Churnside Farm regarding
potential run-off, mud, manure, and lack of vegetation has a note a month later
(presumably from an internal ODA source) asking whether an inspection was
ever done and noting that a case number was never assigned. No update is
written in the file. "® Another complaint filed against GDD Farm included the
inspector’s written note that Wym (Matthews, CAFO manager at ODA,) would be

%% 40 C.F.R. § 123.26(b)(4) (“Public effort in reporting violations shall be encouraged, and the
State Director shall make available information on reporting procedures.”).

%0 R.S. § 468B.225.

'®" Some examples (From ODA Files) —

Volbeda Dairy - A complaint was filed on August 4, 2009 for a lagoon breach and for solids
pushing toward a creek. July 11, 2008 — Complaint that dairy was pumping manure directly into
creek and into storm drain flowing into creek.

Wendell Sparling — Complaint in May 2008 of a broken pipe leaving irrigation water to flow
directly into creek.

Triple T Calf Barn — Complaint in May 2008 of manure piled outside, dead calves in the river, and
possibly no permit.

Double LL Stables — Complaint in 2008 of a manure pile left out in rain continuously.

Pacific Natural Foods — Complaint in December 2008 of spilling manure onto road and of
dumping urine on wetlands next to ditch that drained into the Willamette.

T. Taylor Farm — Complaint in April 2009 that farm was possibly operating beef and pig CAFO.
May 2009 — Complaint was assigned to “Chris.” No follow-up noted.

'%2 Robert and Debra Churnside Farm - March 7, 2008; March 26, 2008 note on the form.
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consulted, yet there was no documentation of the consultation or response by
Wym or anyone else at ODA."®

In discussing lack of follow-up with ODA, their response was that not all
enforcement activity is reflected in the files. However, while this may be true, it
leaves an unclear picture at best of enforcement. The records also fail to reflect
what actions are taken if or when violations are found, or if the violators are

brought into compliance.

Complaints against certain farms are repeatedly submitted.’®* At times,
ODA issues these farms Notices of Noncompliance (NONs) and Water Quality
Advisories (WQA)'®® with no explanation of the result. In one instance, ODA
received a complaint in May 2008 that Jack & Kim Snell Farm had an overflowing
manure tank. ODA responded to this initial complaint by issuing an NON. ODA
received the same complaint seven months later (December 22, 2008). However,
there is no subsequent action documented.'® In another situation, a complainant
reported Hiday Poultry Farms in October 2008 for piling manure behind chicken
houses. At the time ODA found a violation. A different complainant reported the
same problem seven months later (May 29, 2009). But after the second

'%> GDD Farm - February 2009.

'* Hoodview Dairy — Complaint on July 21, 2008 that the big gun was spraying within 40 feet of a
neighbor’s blueberry farm. No follow-up recorded besides a note on complaint form saying Wym
was contacted and that he will call the complainant. February 26, 2009 — Complaint that surface
water samples exceed limits. Note on complaint form says

Tessa will conduct unannounced visit and sample the waters. No follow-up listed.

Lee Valley Dairy — Complaint on September 17, 2009 of application area running into creek
tributary. September 21, 2009 — same complaint again. No specific follow-up listed. October 14,
2009 — NON issued for too many animals, violating discharge limits, and for curbs allowing flush
water to escape.

'%® Hazenberg Dairy — Complaint on November 9, 2009 of direct pollution via an underground
ditch to a lake that went into the Willamette, and for using a big gun for application. No follow-up
recorded. December 23, 2009 - NON was issued for lack of depth marker. July 2008 — Complaint
of filling in a floodplain and manure in the ditches. No follow-up recorded.

1% Jack & Kim Snell — Complaint on December 22, 2008 of an overflowing manure tank. No
follow-up recorded. May 2008 - Same complaint again. A NON was issued.
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complaint, again, no follow-up was recorded. Notably, ODA recently issued this

farm a WQA for the same issue on February 10, 2010."’

ODA acknowledges difficulties due to the limited number of inspectors
available to cover all CAFOs and the broad number of facilities regulated under
the general permit. Given this resource shortage, complaints serve to bring
potential violators to ODA’s attention."®® Unfortunately many complainants report

189 1t is not uncommon

that ODA is unresponsive and dismissive of their concerns.
then, for complainants to give up reporting discharges despite witnessing

continuous problems.'”

To the extent that ODA does respond to complaints, its records show
many instances of investigations with no follow-up or cursory notations with no
explanation.”" In some instances ODA suggests that complainants contact other
resources ''? or that someone else is handling the problem.’” Some
complainants have indeed resorted to calling the state police or city or county
commissions to address the problems,'* despite ODA’s claims that it is
responsible for NPDES issues relating to CAFOs.""

17 Hiday Poultry Farms — Violation found on October 2008 for manure piled behind chicken

houses. May 29, 2009 - Same complaint from someone else. February 10, 2010 - WQA issued
for same issue.

1% July 14, 2010 meeting with ODA.

'%% |nterviews with Complainants #1; #3; #4; #9; #10; #11; #16.

7% |nterview with Complainant #11

" Maria Harkey — Complaint in February 2008 for mud, manure, noise. Form has “follow-up
2/7/08” written on it with no explanation of the result.

Noris Dairy —Complaint on January 11, 2010 for plate cooler water discharging into field. Form
has “follow-up 2/7/08” written on it with no explanation of the result. March 24, 2009 — Complaint
of water escaping from barn, flooding field. Note on complaint form two days later suggests
complainant contact someone else.

Kelley’s Pig Farm — Complaint in March 2009 of pigs in swale and contaminated runoff. April 9,
2009 - investigation but no follow-up recorded.

2 Noris Dairy - March 24, 2009 complaint; interview with Complainant #9.

'"® Ocean Trails Riding Stables - Internal email sent by Wym Matthews to Carol Devore on July
17, 2009 — Department of AGWC was responding; July 7 and July 12, 2009 (by two different
complainants); and Interview with Complainant #16.

'™ Interviews with Complainants #11 and #16.

' O.R.S. § 468B.217.
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iii. Lack of Inspections and Monitoring

In addition to failing to carry out public participation requirements and
failing to record complaint follow-up, ODA also fails to implement various
inspection and monitoring requirements. The CWA requires that any NPDES
program have adequate authority “to inspect, monitor, enter, and require reports
to at least the same extent as required in section 1318 of [the Clean Water Act,
which is titled “Inspections, Monitoring and Entry provisions].”'”® ODA appears to
have been granted this authority by the state.”” However, CWA'’s specific
monitoring provisions require permitted CAFOs to use such monitoring
equipment and sample such effluents as the Administrator may reasonably ask
of them. It also requires them to establish and maintain all records, and make all
reports, as the Administrator reasonably asks of them. Beyond records and
reports, they must provide any other information the Administrator may

reasonably require.'”®

EPA largely defers to each particular permit regarding the monitoring that
must be done, and the information that must be kept.179 However, it stipulates
that each permit must require recordkeeping sufficient to attest to the

implementation of the following things: the weekly depth of all manure and

180

process wastewater in any liquid impoundments, = each farm’s nutrient

management plan,'®' the storage design for manure, litter and process

182 actions taken to

184
(

wastewater, including calculations documenting its adequacy,
correct any deficiencies,'®® proper management of mortalities'®* (permit states

that each Animal Waste Management Plan (AWMP) should to the extent possible

7033 U.S.C. § 1342(b)(2)(B).

""" O.R.S. §§ 561.275; 561.265; 561.200.

7833 U.S.C. § 1318(a)(1)(A).

%40 C.F.R. § 122.41; 40 C.F.R. § 122.42(e)(1)(ix).
18040 C.F.R. § 412.37(b)(2).

18140 C.F.R. § 412.37(c); 40 C.F.R. § 122.42(e)(1).
18240 C.F.R. § 412.37(b)(5); 40 C.F.R. § 122.42(e)(1)(i).
18340 C.F.R. § 412.37(b)(3).

18440 C.F.R. § 412.37(b)(4); 40 C.F.R. § 122.42(e)(1)(ii).

~— ~—

36



include procedures for this), appropriate diversion of clean water from production

186

areas,'® detailed records of any overflow incidents,®® no direct contact of

animals with U.S. waters (but permit states that each AWMP should to the extent

187 188

possible include procedures for this), ©* proper disposal of all contaminants,

planned conservation practices (permit states that each AWMP should to the

extent possible include procedures for this),"®®

protocols for properly testing
manure, littler, process wastewater and soil,’®® and protocols for land application

in accordance with the given nutrient management plan.'’

Under the federal definition, facilities that are CAFOs (concentrated animal

feeding operations'®?)

must adhere to these provisions. In contrast, Oregon
applies the broader state definition of CAFOs as confined animal feeding
operations,'®® which encompasses a greater number of facilities. A state is free
to set NPDES permit requirements that are more stringent than the federal
standard.'®* Thus, more facilities are required to get NPDES permits in Oregon
and once the permit applies, the CAFO is required to meet all of the permit

protocols.

However, in the general permit they jointly issue, ODA and DEQ fail to
stringently require some of these protocols. Specifically, the permit fails to require
all but large CAFOs to sample the nitrogen and phosphorous levels of their
manure, litter, and process wastewater, both land-applied and exported. Smaller
CAFOs are only required to sample soil from their land application areas.'®

Further, mortality management, contact between animals and U.S. waters, and

18540 C.F.R. §§ 122.42(e)(1)(iii), (ix).
'8 40 C.F.R. § 412.37(b)(6).

8740 C.F.R. §§ 122.42(e)(1)(iv), (ix).
188 40 C.F.R. §§ 122.42(e)(1)(v), (ix).
189 40 C.F.R. §§ 122.42(e)(1)(vi), (ix).
19040 C.F.R. §§ 122.42(e)(1)(vi), (ix).

9140 C.F.R. §§ 122.42(e)(1)(viii), (ix).

9240 C.F.R. 122.23, 33 U.S.C. § 1362(14).

' O0AR. 603-074-0010(3). For purposes of this report, the difference in definitions is relevant as
to which livestock facilities must apply for a permit.

933 U.S.C. § 1370.
195 Oregon CAFO NPDES General Permit 01-2009.

R\ N I
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projected future conservation practices are only accounted for to the extent that
each AWMP “must, to the extent applicable” include protocols for maintaining

these records.'®

Additionally, the permit requires only large CAFOs to record the weather
conditions 24 hours prior to, at the time of, and 24 hours after, land application,
despite the fact that land application at agronomic rates is dependent on
weather, and is a key component to any nutrient management plan.’¥’ Finally,
the general permit requires only large CAFOs to report actions taken to correct
any deficiencies discovered during inspections, despite the fact that all CAFOs
are subject to equipment deterioration and malfunction.'® These distinctions in
requirements based on size of the facility are not warranted under EPA
regulations. Highlighting the need to hold smaller facilities accountable, EPA
requested in an October 2003 letter that ODA include smaller AFOs in its annual
reports because “EPA’s inspectors have observed over the past several years
that within Region 10 some of these smaller operations present some of the

more significant water quality issues.”"*

3. Lack of Knowledge

ODA appears to fundamentally misunderstand the various aspects of the
NPDES program, including necessary scientific principles. This undermines its
ability to play a helpful role in the NPDES scheme (assuming it could be validly

granted such a role).

ODA takes issue with the very construct of the NPDES program. Its belief
that the bulk of pollution originates from non-point sources causes it to question

'% Oregon CAFO NPDES General Permit 01-2009, p.12.

%7 Oregon CAFO NPDES General Permit 01-2009, p.17.

'% Oregon CAFO NPDES General Permit 01-2009, p.17.

1% Attachment 7 — Letter from L. John lani, EPA Region 10 Administrator to Katy Coba, ODA
Director, October 15, 2003.
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the efficacy of NPDES, which is a point-source-based program.?®® Furthermore, it
suspects that CAFO producers may not be able to control the myriad minor
discharges putting them just over the maximum-allowable discharge threshold
due to weather fluctuations and the fact that animal waste is not controllable in
the same way factory effluent can be in terms of shutting off valves or

smokestacks to control discharges.*"

One example of this is ODA’s suspicion
that the fecal levels found in Oregon waters may in fact be primarily from the
waste of wild birds. It believes that the wild bird waste may be significantly
distorting total bacterial counts.?®® This belief has been shared with recent
complainants, and more recently, has been acted upon by ODA. A 2008 letter
from ODA to a complainant who had reported possible pollution from a dairy,

states:

“The fifth sample was taken above the area where manure could have
entered the river. This upstream sample did violate water quality
standards... The most probable explanation for the violation of water
quality standards in the fifth sample is that wildlife manure was present in

the watershed and the water.”?*

More recently, using Microbial Source Tracking (MST) ODA has tested
water samples from Hoodview Dairy and concluded that any E. coli comes
mostly from birds who must track cow manure onto the dairy’s roofs, from which
it runs off. ODA claims that CAFOs are not responsible for such run-off, as they
cannot be expected to restrict birds from their land.?** However, there are several
concerns around this form of testing. First, it is a relatively new method — one

which a scientist at the laboratory conducting the tests for ODA has stated takes

29 july 14, 2010 meeting with ODA.

291 July 14, 2010 meeting with ODA.

292 July 14, 2010 meeting with ODA.

293 Attachment 8 — Letter from Wym Matthews, ODA CAFO Program Manager to complainant
Robert Collier, regarding Moss Creek Dairy, July 24, 2008.

20 Attachment 9 — Letter from Ray Jaindl, ODA Natural Resources Division Administrator to Dale
Skiles concerning Hoodview Dairy, September 20, 2010.
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a couple of years to rely upon, as a reliable base must first be established.?®® In
contrast, ODA appears to have begun relying on its results immediately, without
using baseline testing, using them to inform its policy. In addition, ODA appears
to selectively test particular E. coli samples for DNA results. For example, a
recent complainant alleges that two 2010 tests taken roughly two weeks apart at
Hoodview Dairy produced markedly different E. coli counts: 11,000%%° and 1,200,
respectively. It is alleged that ODA used only the second, much lower, sample to
conduct additional testing for DNA sources.?”” Finally, it is worth investigating
whether it is the case, as has been alleged, that E. coli samples taken closer to
CAFO fields tend to show lower returns than those samples taken further
downstream.?®® Given that the volume of waste produced by a dairy compared
with that of wild animals is quite different, it is hard to imagine that wildlife pose
the pollution problem.

An August 2011 E. coli outbreak in Oregon strawberries was also
attributed to deer droppings found on one farm.?*® Wildlife excrement may pose a
threat to human health, but it is unknown how many deer carry the harmful
bacterium strain or why incidents of E. coli contamination from deer have not
previously been reported. According to one report, “It has been known since
1995 that deer can carry E. coli, but investigators don't know why it hasn't, until
now, shown up in strawberries anywhere in the United States.”?'° The state

senior epidemiologist was also unsure why the same E. coli strain turned up in

205
206
207
208

Alleged statement by Hyatt Green of OSU Water Lab, as conveyed by Complainant # 4.
Attachment 10 — Water sample report dated March 29, 2010.

Interview with Complainant #4.

Attachment 11 — Water sample report dated June 1, 2010. E. coli measured at the western
edge of the lagoon tested at 1,100 MPN/100 ml versus farther downstream which measured only
740 MPN/100 ml/.

209 Lynne Terry, Oregon confirms deer droppings caused E. coli outbreak tied to strawberries,
The Oregonian, August 17, 2011,
http://www.oregonlive.com/washingtoncounty/index.ssf/2011/08/oregon_confirms_deer_dropping
s.html

210 Jonathan J. Cooper, Deer droppings proven cause of E.coli outbreak, Capital Press, August
17, 2011, http://www.capitalpress.com/orewash/AP-OR-E-coli-strawberries-081711
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three separate locations on the farm because “they have not done much

testing.”?"!

Despite relying on this science in one setting, ODA also cites its present
uncertainty over DNA sources as justification for currently focusing less on
violators whose discharges exceed the allowable E. coli limit by only a small
fraction, in favor of pursuing the few but more egregious violators.'? However,
waters with E. coli levels above EPA limits violate CWA regardless of whether
the discharge is from larger or smaller violators and whether the violation is

egregious or not.

Similarly, ODA does not believe that monitoring water levels at individual
facilities is useful — rather, it chooses to test river segments into which facilities’
discharges may run.?"® This approach leads ODA to conclude that if a river’s
overall water quality is good, there must be no worrisome discharges in the area.
This approach hampers ODA finding the source(s) of waters that are
contaminated: ODA itself admits that when overall water quality is not good, it is
difficult to determine which facility may be contributing because all it knows is the
location along the river where the given sample was taken.?'* However, despite
admitting as much, ODA insists that it would be problematic to have volunteers
help with limited resource issues by monitoring individual facilities (volunteers
currently monitor overall water body levels along some river and stream

segments in the state and report the results regularly to ODA).?"

Further, ODA classifies nearly every farm with livestock as a CAFO for
NPDES purposes, which obligates ODA to inspect them all. According to EPA,

21 Lynne Terry, Oregon confirms deer droppings caused E. coli outbreak tied to strawberries,

The Oregonian, August 17, 2011,
http://www.oregonlive.com/washingtoncounty/index.ssf/2011/08/oregon_confirms_deer_dropping
s.html

212 July 14, 2010 meeting with ODA.

% July 14, 2010 meeting with ODA.

214 July 14, 2010 meeting with ODA.

1% July 14, 2010 meeting with ODA.
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an animal feeding operation is either a “significant contributor of pollutants to
waters of the United States” or else houses a large number of animals: at least
200 dairy cows, 300 veal calves, 300 other cattle, and so forth. The fewest of any
species needed in order to qualify as a CAFO is 150 horses.?'® By contrast,
ODA’s definition of a CAFO provides:

(a) The concentrated confined feeding or holding of animals or poultry,
including but not limited to horse, cattle, sheep, or swine feeding areas,
dairy confinement areas, slaughterhouse or shipping terminal holding
pens, poultry and egg production facilities and fur farms;
(A) In buildings or in pens or lots where the surface has been
prepared with concrete, rock or fibrous material to support animals
in wet weather; or
(B) That have wastewater treatment works; or
(C) That discharge any wastes into waters of the state; or
(b) An animal feeding operation that is subject to regulation as a

concentrated animal feeding operation pursuant to 40 CFR § 122.23.2"

The term “concentrated” is not defined, creating no minimum requirement for

number of animals. As a result, ODA defines almost every farm housing animals
as a CAFO, obliging itself to inspect each on a regular basis. ODA has admitted
as much, and stated recently that it may need to realign its definition with that of

the federal government.?'®

Finally, ODA believes it is incapable of taking certain actions to punish
violators. For example, it maintains that it cannot confiscate animals when
necessary, nor have someone else do so, from farms operating with revoked

permits.?'® It handles this conflict by simply allowing violating farms to continue
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