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APPEAL MEMO and HEARINGS OFFICER DECISION 

Memo Date: October 26, 2023 

Prepared By: Tiffany Taylor, City Planner 

Subject: Appeal (AP23-02) by Austin Kettleson, Andrew Kipp and John Windus of 
Administrative Decision concerning transient lodging use at 1555-1557-1559-1561 Exchange St. 

Hearing Date:  November 2, 2023 

Hearings Officer: Alan Rappleyea 

Decision Date:  December 11, 2023 

Decision:  I deny the Appeal and uphold the City’s Administrative Decision based on the 
following findings. 

I. SUMMARY

A. Applicants:  Robert J Magie and Cynthia D Magie
PO Box 532  
Astoria OR 97103 
exchangeastoria@gmail.com 

Attorney: Carrie Richter, Bateman Seidel 
1000 SW Broadway, Suite 1910 
Portland, OR 97205 
crichter@batemanseidel.com 

B. Owners: Gilbaugh LLC  (Tax Lot 18200 – dwelling structures) 
PO Box 532 
Astoria OR 97103 

Robert J Magie  (Tax Lot 18100 – parking) 
Cynthia D Magie 
PO Box 532 
Astoria OR 97103 

CITY OF ASTORIA
Founded 1811 ● Incorporated 1856 

COMMUNITY DEVELOPMENT 
1095 Duane Street  Astoria, OR 97103  Phone 503-338-5183  www.astoria.or.us  planning@astoria.or.us 

mailto:exchangeastoria@gmail.com
mailto:crichter@batemanseidel.com
http://www.astoria.or.us/
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C.  Appellants:  Austin Kettleson 
   286 Lexington 
   Astoria, OR 97103 

austinkettleson@gmail.com 
Andrew Kipp 
461 Exchange 
Astoria OR 97103 
kipp.andrew@gmail.com 

 
John Windus 
960 Franklin 
Astoria OR 97103 
jwindus@nwi.net 

 
Attorney: Dan Kearns, Reeve Kearns PC 
P.O. Box 13015 
Portland, OR 97213 
dan@reeveskearns.com 

 
D.  Location:  1555-1557-1559-1561 Exchange Street (4-plex); 1565 Exchange Street 

(cottage) and 1569 Exchange Street (cottage); Map T8N R9W Section 
8DC, Tax Lot 18200; Lot 3, and north 100’ of west 35’ Lot 2, Lot 1, 
Block 114, Shively 
 
Map T8N R9W Section 8DC, Tax Lot 18100; south 17’ Lot 1, and 
approximate south 50’ of west 30’ Lot 2, Block 114, Shively (parking) 

 
E.  Zones:   C-3 Zone (General Commercial) – structures 

R-3 Zone (High Density Residential) – parking 
 

F.  Proposal:  To operate transient lodging classified as a “hotel/motel/vacation rental” 
in an existing multi-family residential structure. 

 
G. Applications:  The applicant also submitted a request to operate transient lodging 

classified as a “hotel/motel/vacation rental” in two existing residential 
structures at 1565 and 1569 Exchange Street. All three buildings were 
reviewed and approved at the same time. Only the decision on the multi-
family residential structure operation was appealed. 

 
II. PUBLIC REVIEW AND COMMENT 
 

A public notice was mailed pursuant to ADC §9.020 on October 12, 2023. Email and web 
publishing also occurred on October 12, 2023. On site notice was posted on October 19, 2023. A 
notice of public hearing was published in The Astorian on October 21, 2023. Comments received 
were added to the Record. 
 
The Hearings Officer includes the following from the Staff Appeal memorandum dated October 
26, 2023 and adopts it as his findings. 

mailto:austinkettleson@gmail.com
mailto:kipp.andrew@gmail.com
mailto:jwindus@nwi.net
mailto:dan@reeveskearns.com
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III. BACKGROUND 
 

A. Site: 
The subject property is located on Exchange Street in the C-3 (General Commercial) Zone. 
It is developed with one multi-family structure and two single-family structures. The 
buildings were constructed in 1920, 1930, and 1955 as residential properties. The applicant 
is proposing to operate all three buildings as transient lodging with no residential use. Use of 
the two cottages as transient lodging has not been appealed and that use has been approved 
by the City. 

 
B. Neighborhood: 
The neighborhood is developed with a mixture of commercial and residential uses. To the 
north is the Owens Adair housing facility; to the east is a single-family residence and across 
16th Street is the former Lum’s Auto building; to the west are multi-family dwellings and a 
dental office; to the south is the Masonic Temple and single-family residences. Vehicular 
access to the site is from a driveway on 16th Street (tax lot18100). The C-3 Zone abuts the 
residential R-3 Zone (High Density Residential) on the south and east boundaries of the 
property. 

 
IV. INDEPENDENT HEARINGS OFFICER DECISION 
 
ADC §9.030.A.  Quasi-Judicial Public Hearing Procedures and Requirements, Procedural 
Entitlements states: 
 

“The following procedural entitlements shall be provided at the public hearing: 
1. An impartial review as free from potential conflicts of interest and prehearing ex 

parte contact as is reasonably possible. 
2.  No member of a hearing body shall participate in a discussion of the proposal or 

vote on the proposal when any of the following conditions exist: 
a.  Any of the following have a direct or substantial financial interest 

in the proposal: the hearing body member or the member's spouse, 
brother, sister, child, parent, father-in-law, mother-in-law, any 
business in which the member is then serving or has served within 
the previous two years, or any business with which the member is 
negotiating for or has an arrangement or understanding 
concerning prospective partnership or employment. 

b.  The member has a direct private interest in the proposal. 
c.  For any other valid reason, the member has determined that 

participation in the hearing and decision cannot be in an impartial 
manner.” 

 
The transient lodging facility at this location has been discussed by members of the City Council 
as a code enforcement issue prior to the use being administratively reviewed and approved by 
staff with a Decision Letter. The appellants alleged that there are “overlapping relationships and 
interests” that create potential bias by members of the Planning Commission and City Council. 
They specifically cite that the Mayor is a friend of the property owners, that the mayor’s brother 
was the property manager at the time of the residential lease agreement for the four-plex, and 
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that the property owner, Ms. Magie, is a member of the Planning Commission, appointed by the 
Mayor. As several Council members and Commissioners are associated with the property 
owners, and in an effort to maintain an impartial review, free from potential conflicts of interest 
and prehearing ex parte contact, the City acknowledged the potential conflict and decided to 
bring the matter before an independent Hearings Officer for review, rather than to the Planning 
Commission or City Council.  The City contracted with this Hearings Officer to hear this matter. 

V. APPLICABLE CRITERIA

1. ADC §1.400, Definitions
“MOTEL: A building in which lodging is provided for guests for compensation and where
the majority of rooms have direct access to the outside without the necessity of passing
through the main lobby of the building.
TRANSIENT LODGING FACILITY: Any structure or portion of any structure which is
occupied or intended or designed for transient occupancy for 30 days or less for dwelling,
lodging, or sleeping purposes, and includes any hotel, motel, inn, condominium, tourist
home or house, studio hotel, bachelor hotel, lodging house, rooming house, apartment
house, public or private, dormitory, fraternity, sorority, public or private club, bed and
breakfast establishment, home stay lodging, vacation rental, or other such transient
lodging facility known by their advertising and/or management platform names. Transient
Lodging Facility also means space in mobile homes or trailer parks, or similar structure
of space or portions thereof so occupied, provided such occupancy is for less than a 30-
day period.
USE, START OF: Use shall be considered as begun when the applicant has physically
moved into the site or is in the process of physically moving into the site in preparation of
beginning occupation and/or operation. Actual operation and/or business open to the
public need not occur to consider a use as begun.
VACATION RENTAL: A transient lodging facility available for transient rental, and
which is not occupied by an owner or manager at the same time as the guests. This
includes any accommodation meeting these requirements including facilities known by
their advertising and/or management platform names, or other such transient lodging
identification. For the purposes of this Code, a Vacation Rental is classified the same as a
hotel or motel.”

2. ADC §2.390.J, Uses Permitted Outright in the C-3 Zone
“Motel, hotel, bed and breakfast, inn, home stay lodging, of no more than five (5) units
located in an existing structure, that is over fifty (50) years old, and that the transient
lodging is accessory and subordinate to the primary use of the structure, except as
follows:

1. Structures or portions of structures occupied as a residential dwelling unit
after January 1, 2019 and/or originally constructed as a residential dwelling
unit may not be used as a motel or hotel, except as noted in Section 2.390.J.

2. Structures or portions of structures originally constructed as a motel or hotel
of greater than three units may be utilized as a motel and/or hotel regardless
of current use as residential units.”
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3. ADC §3.160 Nonconforming Lots, Uses and Structures, Purpose 
“Within the zones established under this Code, the existing lots, structures and uses of 
land and structures which were lawful before this Code was passed or amended, but 
which no longer conform to the provisions of this Code. It is the intent of this Section to 
establish requirements that govern the future use of such nonconformities.” 
 

ADC §3.180.B, Change of Nonconforming Use, “A nonconforming use may be changed 
to a conforming use. However, after a nonconforming use is changed to a conforming 
use, it shall thereafter not be changed to a use that does not conform to the use zone in 
which it is located.” 
 

ADC §3.180.C.1, Nonconforming Uses, Discontinuance of Nonconforming Use, “If a 
nonconforming use involving a structure is discontinued for a period of one (1) year, 
further use of the property shall conform to this Code except as follows.” 
 

ADC §3.200 Prior Approval of Nonconforming Lots, Uses and Structures, “Nothing 
contained in this Code shall require any change in the plans, construction, alteration or 
designated use of a structure for which a legal permit has been issued by the City and 
construction has begun, provided the structure, if nonconforming, or intended for a 
nonconforming use, is completed and is used within two years from the time the permit 
was issued.” 

 
4. ADC §7.100, Minimum Parking Space Requirements (ADC §2.415.D, Other Applicable 

Use Standards, in the C-3 Zone states “All uses will comply with applicable access, 
parking, and loading standards in Article 7”): 
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VI. PROCEDURES 
 
The hearing was held on November 2, 2023. At the start of the hearing, I reviewed procedures, 
including the order of testimony and time limits. I also stated that as I have been a land use 
attorney for many years, that I knew professionally the attorneys for both Applicant and 
Appellant. I stated that other than the professional relationship, I was unaware of any 
connections or relationships with any of the parties. I stated my contacts with staff were solely 
concerning hearing procedures. I stated that I had no ex-parte contacts or conflicts of interest. I 
stated that I drove by and viewed the subject property.  I stated that I would be an unbiased 
neutral decision maker. I asked if anyone wanted to challenge my ability to hear this matter and 
heard none. 
 
Staff made a brief opening statement. The Applicants and Appellants testified. Jacob Helligso 
and John Orr testified on behalf of the Applicants. Brenda Harper and Sara Jane Bardy testified 
in support of the appeal. The hearing was also held via Zoom for remote participants. Jordan 
Okoniewski testified via Zoom in support of the appeal. Written testimony was submitted at the 
hearing. 
 
At the end of the public testimony, upon request, the record was left open until November 9, 
2023 for all testimony, followed by a rebuttal evidence only period until November 16, 2023.  
That was followed by the Applicant’s final argument period until November 29, 2023. After 
November 29, 2023, the record was closed and I took this matter under advisement. I reviewed 
all the materials in the record submitted at the hearing as well as after the hearing before the 
record was closed.  A number of letters were submitted into the record supporting the appeal and 
opposing the Application. 
 
VII. FINDING OF FACTS 
 
I adopt as my findings of fact the November 2, 2023 Staff Memorandum timeline Pages 5-7 and 
the record pages referenced therein. The most important date in that timeline is January 1, 2019, 
when the code amendment went into effect to prohibit the use of the four units (1555, 1557, 1559 
and 1561) for Short Term Rentals (STR). The other two units of STR (1565, 1569) are not part 
of this appeal.  
 
I will highlight a few key documents:   

• Email from Barbara Fryer dated December 15, 2020, stating that 1555-1569 units, 
inclusive, are a permitted use.  Record Page 20.  

• Email from Barbara Fryer dated September 15, 2020 stating that all STR uses on units 
1555-1569, in the three houses on TL 18200 are prohibited. Record Page 20. 

• Kettleson Complaint about the STR dated October 28, 2021.  Record Page 27-28.  
• Notice of Decision Approving the Use dated June 26, 2023, Record Page 150-152.  
• Appeal of the Decision dated July 10, 2023.  Record page 155-164. 

 
Disputed facts will be discussed under Arguments and Findings below. 
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VIII. ARGUMENTS AND FINDINGS 
 
Appellants’ main argument is that the use of the 4-plex was for Long Term Rental (LTR) and not 
Short-Term Rental (STR) and there was no evidence that any of the work done was for STR and 
distinguishable from LTR.  The Appellants’ attorney does a good job of describing the legal 
framework for the analysis of a Non-Conforming Use (NCU).  This area of the law is 
unfortunately very subjective.  The decision maker must determine whether the use was lawfully 
created, the nature and extent of the use and whether it was discontinued for over 12 months.  I 
agree that ORS 215.130 does not apply as it is limited to counties although case law interpreting 
that statute does provide guidance.  Here, the Astoria Development Code (ADC) governs how 
the City will regulate NCUs. 
 
The Appellants argue there were a series of evidentiary and legal errors in the City’s decision.  
Appellants argue that there was no evidence for STR only LTR, that the 4-plex was consistently 
used as LTR based on leases and those leases went past January 1, 2019; STR occurred long 
after that date, and that renovations were for the LTR.  These factual disputes will be discussed 
below. 
 
Appellants’ legal argument is that the City’s use of the definition of “use, start of” was in error.  
Appellants argue that the City was limited solely to the NCU provision in determining when “it 
first occurred.”  ADC Section 1.400.  Appellants argue that the NCU can only be allowed when 
the actual use of the 4 plex as STR started before the effective date of the ordinance.  Appellants 
argue that here the STR use started after the effective date of the STR ordinance. 
 
I disagree.  The ADC 3.180 employs the term “use” to define NCU.   In that definition it states, 
“when it first occurred.”  The “it’ referred to in this definition means “when [the use] first 
occurred.” As such, it is reasonable for interpreting the meaning of “use” to look at both the 
definition of “use” and for the definition of “use, start of.”   The terms “start of” and “first 
occurred” are synonymous.  In interpreting the code, we look to the plain meaning of the words 
and how they are used in context of the law.  State v. Gaines, 346 Or 160, 206 P2d 1042 (2009).  
 
It was proper for the City to use these definitions to determine that the start of use occurred when 
the Applicants started working on their STR before the code was changed.  The Applicants did 
not have to rent STRs before the code was changed. 
 
Appellants argue that the City failed to determine the nature and extent of the NCU.  I do not 
find this a fatal to the City’s decision.  The use of the STR is set by the four walls of the 4-plex 
and the number of bedrooms used.   The City also has business regulations for STRs.  I find this 
is adequate to determine the nature and extent of the NCU.  I also find that the Applicant 
established the nature and extent of the NCU by providing evidence of the parking for all the 
units. Record Page 341. 
 
Appellants argue that there were gaps in the use that exceeded 12 months and the units all had 
long term rental agreements which nullified the NCU for STR. I adopt the Applicants’ attorney 
letter and find that there were no gaps for over 12 months where the STR use was not pursued.  
Record Page 382-383. 
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Based on the City’s interpretation of “use, start of” which I adopt and find reasonable, I find that 
the Applicants’ work and expenditure of money for the STR use is adequate to demonstrate 
when the use first occurred and that was before the effective date of the ordinance.  I find that 
merely because LTR tenants were in the units does not disqualify them from continuing to work 
on the STR use.  I find that the focus is on the intent of the Applicants as demonstrated by both 
their testimony and extrinsic evidence.   
 
Appellants then describe the legal maxim of vested rights as to NCUs.  I agree with Appellants’ 
description of the law.  Appellants argue that all the work done on the 4-plex was to make the 
units habitable generally for LTR, and no steps were taken to put them to STR use.  Appellants 
describe the vested rights factors as described in Holmes v. Clackamas County, 265 Or 193, 508 
P2d 190 (1973). Appellants post hearing arguments elaborate on why the Applicants failed to 
meet these factors. 
 
I find that the Applicants satisfied the plain meaning of the NCU code provision regarding when 
the use first occurred as to when they began working on the STR.  The City is not bound by 
statutory interpretation of NCU law and so can reasonably interpret when the use first occurred 
by using the definition of “use, start of”.  The City correctly found the NCU was established as 
the Applicants were “carefully and continuously repairing and restoring these structures as 
necessary to operate them as short-term rentals.”  Record page 106. 
 
If that interpretation is incorrect, then alternatively, I find that the Applicants are entitled to the 
NCU under the vested rights theory and the factors under the Holmes test as discussed 
subsequently. 
 
Appellants then argue that the City’s interpretation of the code violates the purpose and policy of 
the City regulation of STRs.  There were also several people who testified and submitted letters 
opposing the Application based on the policy issues surrounding STRs.  As stated at the meeting, 
my role is to interpret the NCU law as it applies to this use and not to interpret City policy on 
STRs.  I find that I am adequately informed on the intent of the NCU ordinance by the plain 
meaning of the words and their context.  I do not need to delve into any legislative history on the 
NCU ordinance.  Similarly, I find the City policy as to STRs is not relevant in making the factual 
determination of the whether the STR use had started before the effective date of the ordinance.   
 
Turning to Applicants’ legal argument, the Applicants argue that the use was always for STR 
because of the transitory nature of the rentals next to the hospital for hospital workers and other 
short-term workers.  Thus, the NCU is established.  I disagree.  I find that such an interpretation 
would eviscerate the City STR regulations.  Any LTR could argue that they had a STR tenant 
(maybe because of lack of payment) and therefore the use was for STR not LTR.  Most 
importantly, the most recent lease agreements for the last several years were for LTR.  But for 
the Applicants’ work to complete the STRs, any NCU based on historic short term stays for 
hospital workers and the like would have lapsed. 
 
Now, I will address the evidentiary arguments.  Although there no was argument concerning this 
matter, it should be addressed.  The Planning Department decision found that the Barbara Fryer 
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letter dated December 15, 2020, did not approve of the 4-plex as a non-conforming use.  I find 
that it did.  Her letter states that it includes units 1555-1569 with a hyphen between these 
numbers.  I find this to mean that in included all the units between those numbers.  This is 
supported by her earlier finding just 3 months before (September 15, 2020) where she found that 
all the STRs 1555-1569 were illegal.  These were the three homes located on TL 18200.  Record 
Page 20-21.  One of those three houses is at issue on this appeal.  She found all were illegal and 
then used the same verbiage, “1555-1569” to find them legal. This finding is also supported by 
the Magies’ testimony at Record Page 126. 
 
As stated above, I find that the Application complied with the plain meaning of the City’s NCU 
ordinance.  Alternatively, I find that it meets the Holmes factors.  I will address those factors as 
quoted from Appellants attorney’s letter. Record Page 284-285.  The evidentiary findings under 
these factors also often address the City’s NCU standards and so I will use these factors as a 
guide to address the evidentiary issues. 
 
“1. The good faith of the property owner in making expenditures to lawfully develop his property 
in a given manner;” 
 
Upon reviewing the record and hearing the Magies’ testimony, I find that they made 
expenditures to improve this property in good faith before the law changed.  I find that they were 
unaware that the law changed and continued working on the STRs.  They were transparent in 
working with the City on their plans to use the 4 plex as a STR as summarized by Applicants’ 
attorney. Record Page 379.   I find that the City provided them with an email dated December 
15, 2020, that gave them assurances that all the units were lawful and they relied on this to 
continue making good faith investments in the property.  
 
Appellants argue that the continued use of the property for LTR, as demonstrated by the leases, 
show that there was no intent to create STR.  I find the Magies’ testimony convincing as to why 
they would continue to have these LTRs.  They continued these LTR while they worked on the 
project and until the tenants move out voluntarily.  Record Page 126.  It makes sense to have an 
income stream as they worked on their properties.   I agree that STR occupants would not be as 
tolerant to construction work on or near their units.  Record Page 336.  I find it logical that they 
continued LTR leases while they actively pursued the goal of a STR use. 
 
I find that there were good faith expenditures directed at STR and not solely for LTR.  I adopt 
Applicants’ discussion of those good faith expenditures directed at STR in their November 9, 
2023 letter and their November 16, 2023 letter.  Record Pages 281 and 334.  I find that 
Applicants spent funds for parking before the effective date of the ordinance that was used to 
provide parking for the STRs at issue here.   
 
I asked about this at the hearing and I find convincing Applicants’ argument that finishes and 
furnishing are significantly different and more costly for a STR.  It is a matter of common sense 
and my own experience (especially when my wife is booking the accommodations) that when 
people are spending significant amounts of money for housing on vacation, they want a nice 
place.  The photos attached to these letters show nice accommodations.  Certainly, there could be 
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lesser standards and cheaper STRs.  Here, the money was spent to make these higher end STR 
rentals.  If that money had not been spent, it would have been a closer decision. 
 
There were arguments that some LTR come furnished and therefore these expenditures could 
actually be for LTR.  In response, I find that the intent of Applicants since 2015 was to make 
these STRs.  I find that I do not need to rely solely on the Applicants’ statements to verify this.  
Applicants’ attorney gives a good summary of the extrinsic evidence of the intent to use the 
property as STR.  Record Pages 379-381.  Furthermore, from my own experience, LTR that are 
furnished are generally not furnished with expensive furnishings as the Applicant has done here.  
Ms. Hunter testified that she quickly found furnished LTRs.  Record Page 354.  I did not go 
beyond the record but did look into the links she provided.  Two of the four were very simple 
furnished studios, the third showed pictures of a furnished apartment but said “unfurnished” and 
the first was unavailable.  Regardless of whether immaculately furnished apartments can be 
found somewhere, I find that the finishes and the furnishing of the subject STRs provide 
additional evidence of the intent to use them as STRs and not LTRs. 
 
“2. The amount of notice of any proposed re-zoning;” 
 
There is no evidence regarding this factor but the Magies testified that they were unaware of the 
changes to the zoning. 
 
“3. The amount of reliance on the prior zoning classification in purchasing the property and 
making expenditures to develop the property;” 
 
I find that the Applicants’ intent for the use of the property was to make it a STR.  Applicants’ 
Letter Record Page 361; Helligso Letter Record Page 352. I find that the Applicants were 
transparent in working with the City to make sure its use was lawful as stated above. 
 
“4. The extent to which the expenditures relate more to the nonconforming use than to the 
conforming uses;” 
 
This factor is the heart of the matter.  Were the expenditures for the conforming use…LTRs or 
the non-conforming use…STRs?  As stated above, I find that the expenditures were more for 
STRs.  I find convincing the Applicants’ argument that the 4-plex was in LTR when they 
purchased it and they could have just continued to rent those unit with no or little upgrades. 
Record Page 334.  I find credible the Magies’ oral and written testimony that they intended to 
use it for STR.  Supporting these statements was the testimony of Shannon Fitzpatrick, Record 
Page 109; Sean Fitzpatrick, Record Page 108 and Mr. Helligso, Record Page 352.   
 
I find that the expenditures for parking was for the non-conforming use.  As shown in the 
Applicants’ November 16, 2023 letter, 75% of the expenditures were made for the STR use.  
Excluding exterior work, 45% of the of the expenditures was for STR. Record Page 372.  I find 
this convincing.  The Application meets this factor. 
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“5. The extent of the nonconformity of the proposed use as compared to the uses allowed in the 
subsequent zoning ordinances;” 

I find that the difference is the uses are not that significant.  They are both for housing.  From the 
outside, it would be difficult to tell the NCU from a conforming use.  This factor is met. 

“6. Whether the expenditures made prior to the subsequent zoning regulations show that the 
property owner has gone beyond mere contemplated use and has committed the property to an 
actual use which would in fact have been made but for the passage of the new zoning 
regulation;” 

I find that based on the facts in the record cited above, the expenditures made before the zone 
change show that the Applicants went well beyond mere thinking about STR use.  I find that the 
expenditure made, including for parking, committed the property to the STR use.  I find 
compelling the testimony from an expert in real estate, Sean Fitzpatrick, that LTRs would not 
financially support the Magies’ proposed upgrades to the property and that the only way to make 
it financially feasible was to put the property into STRs.  Record Pages 108, 334.   Mr. 
Fitzpatrick referred to his notes that went back to 2015.  This factor is met. 

“7. The ratio of the prior expenditures to the total cost of the proposed use. If the evidence 
relative to these factors establishes a “vested right,” the property owner may complete his 
improvements and thereafter use his property in a manner which is a nonconforming use, subject 
to the restrictions on nonconforming uses. Polk County v. Martin, 292 Or 69, 81 n 7, 636 P2d 
952 (1981), citing with approval Clackamas County v. Holmes, supra.” 

The Applicants have satisfactorily provided evidence of the ratio of their prior expenditures to 
the total cost.  This factor is always the most difficult for applicants to prove.  Here, I find that 
the expenditures that the applicant has proven are for the STR use and not for the LTR.   Even if 
the expenditures for the exterior of the 4 plex is excluded, I find that the 45% expenditures for 
the interior satisfies this ratio. Record Page 336. 

I find that the Applicants have met all seven of these factors and therefore is entitled to a vested 
right to continue the use of their property as a NCU for STRs. 

Decision:  I find that the Appellants’ appeal of the City’s Approval of Applicants’ NCU is 
hereby denied. 

IX. APPEAL
This decision may be appealed.
ADC §9. 040.B states: 

“A decision of the Commission or Committee concerning a quasi-judicial land use 
matter may be appealed to the City Council by the applicant, a party to the hearing, or 
by a party who responded in writing, by filing an appeal within 15 days of the mailing 
of the Order. The notice of appeal filed with the City shall contain the information 
outlined in Section 9.040(D).” 
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Dated this 11th Day of December 2023 

__________________________________________ 
Alan A. Rappleyea, Hearings Officer 

December 15, 2023/tt 
Mailed Date 

Attachments: Specific “Record” Pages referenced in the Hearings Officer Decision document 
Appeal AP23-02, Full Record, 444 pages 

 https://secure.ifocus.us/Default.aspx?dl=4AB057E5B2693195262F8CA79A1D9E31
November 2, 2023 Meeting Minutes with link to audio/visual recording
   https://zoom.us/rec/play/
PYdNvLVzZHCh72nHb2cgUbpDv3JKVVPaNN3i9481aUbudUepQg0jG2WKTJM2UsnsH2LJV4XhVCrvJKC-.TzO7EvZJP
KDqmwAl?autoplay=true&startTime=1698962921000
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APPEAL HEARING 
Astoria City Hall 
November 2, 2023 

CALL TO ORDER: 

Hearings Officer Alan A. Rappleyea called the meeting to order at 5:29 pm. 

ROLL CALL – ITEM 2:  

Staff Present: Community Development Director Matt Brandmeyer, City Planner Tiffany 
Taylor, and City Attorney Blair Henningsgaard. The meeting is recorded and 
will be transcribed by ABC Transcription Services, LLC. 

APPEAL HEARING: 

Hearings Officer Rappleyea explained the procedures governing the conduct of public hearings to the audience 
and advised that the substantive review criteria were available from Staff. 

ITEM 3(a): 

AP23-02 Appeal (AP23-02) by Austin Kettleson, Andrew Kipp and John Windus of Administrative 
Decision concerning approval of transient lodging use at 1555-1557-1559-1561 Exchange 
Street (Map T8N R9W Section 8DC, Tax Lot 18200; Lot 3, and north 100’ of west 35’ Lot 2, Lot 
1, Block 114, Shively [4-plex] and Map T8N R9W Section 8DC, Tax Lot 18100; south 17’ Lot 1, 
and approximate south 50’ of west 30’ Lot 2, Block 114, Shively [parking]) located in the C-3 
(General Commercial [4-plex]) and R-3 (High Density Residential [parking]) Zones. The 
appellants cited: (1) the property was occupied as residential use after January 1, 2019, (2) the 
applicant’s Occupational Tax application for transient lodging use only included the two 
“cottage” structures and not the 4-plex, (3) a potential bias on part of public officials, and (4) 
ADC § 2.390.J.1 as the specific criteria relied upon for the appeal. 

Hearings Officer Rappleyea stated he did not have any ex-parte contacts or conflicts of interest to disclose. He 
asked if anyone objected to the jurisdiction of the City of Astoria to hear this matter at this time. There were no 
objections. He called for a presentation of the Staff report. 

Planner Taylor reviewed the Findings and Conditions contained in the Staff report. Three letters opposing the 
appeal were received and had been included in the Appeal packet. 

Hearings Officer Rappleyea called for testimony from the Applicant. 

Bob Magie, 1466 Franklin, said his family had been working transparently with the City on a short-term rental 
(STR) project since 2015. The project was approved by the City multiple times and the revenue generated by 
the short-term rental provides jobs for the community, City tax revenue, customers to local businesses, and 
supports his other long-term rental apartments. Since selling his home in 2017, his family has moved into 
vacated units to do updates and restorations until another unit was vacated. The work was done as time and 
money allowed, as he did not receive grants or public funds for the restoration work. He dissolved his retirement 
funds, sold his commercial fishing boat, and took out loans and lines of credit. The debt is still being paid. The 
policy regarding STRs was non-existent when he purchased the property and evolved during his development 
process. As he became aware of changes, he consulted with the City to confirm the project status and 
requirements. During this time, he acted on good faith, transparency, and honesty. Changes in Staff over the 
years combined with changes to the rules have been disruptive and frustrating. However, he remained steadfast 
in his commitment to renting six units on a short-term basis. He believed legal, legitimate STRs like his provide a 
valuable service to communities. STRs are not cramped like a hotel room and allow families to spread out 
comfortably and affordably while they visit. STRs provide comfortable lodging for traveling tradespeople, Coast 
Guard families, nurses, engineers, visiting performers and artists, pastors, and vacationers who all spend 
money in the community. As a housing provider of short- and long-term rentals, he understood the need for 
housing in the area. His units provide a place for a work crew to stay and cook meals as they do a month-long 
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scientific study in the estuary. His family exclusively uses STRs when they travel because they are more 
comfortable and affordable. STRs are homes away from home that address valuable needs. His property is 
zoned for STRs as an outright use. After receiving a cease and desist in early 2022, he hired Carrie Richter to 
protect his business and property rights. 
 
Carrie Richter, Bateman Seidel, 1000 SW Broadway, Suite 1910, Portland, stated the Magies purchased the 
property known as the Gilbaugh Building in 2015 with the intent to restore the structure for short-term residential 
use. Based on the Magie’s inquiry at the time, City Staff confirmed that STRs were an outright permitted use in 
the C-3 Zone and that the only land use related requirement would be to upgrade the parking to provide one 
parking space per bedroom. The six units include 11 bedrooms and at the time, only nine parking spaces were 
available. In 2016, the Magie’s obtained adjacent property and began constructing five additional off-street 
parking spaces bringing the total to 14 spaces, three more than needed to operate the STRs. In October 2017, 
the Staff Mike Morgan approved the parking plan, allowing for the units to be used as STRs. The Magie’s 
submitted an occupational tax application to operate two STRs at 1565 and 1569 Exchange because the 
adjacent Gilbaugh Building four-plex needed major renovations before it could be put to use. The Magies 
continued to restore the building and make improvements necessary to rent the six units as STRs. In 2020, the 
Magies learned that the City was implementing a homestay lodging license for STRs. When the Magie’s 
reached out to the City to confirm this, Heidi Dlubac said that since the property was in a C-3 Zone, the Magies 
were not required to confirm they could continue their STRs. After an inquiry from City Staff on December 25th, 
then City Planner Barbara Fryer emailed the Magie’s to say their project was a permitted use and could continue 
as a lodging facility. The email was placed in the appropriate file to remind future Staff. At that point, the Magies 
believed they had done everything they needed to do and had received the Transient Room Tax registration and 
other licenses for the six units. The Magie’s have always been upfront and honest that as soon as their units 
were ready and sufficiently restored and furnished for short-term use, they would be used as STRs. The Magie’s 
have never waivered on this position. On every occasion that the City has asked, the Magie’s have explained 
and Staff has agreed that they could continue.  
• Astoria Development Code 3.160 says a non-conforming use is a use that legally conformed with 

applicable Development Code regulations when it first occurred but due to amendments to those 
regulations no longer complied. The Code defines Start of use as “the process of physically moving into or 
site preparation necessary to begin occupation or operation,” and states that “actual operation and/or 
business open to the public need not occur to consider the use has begun.” That is the position the Magies 
have taken with respect to the Gilbaugh Building because it needed so much work. The record reflects all 
of the steps including shoring up the foundation walls, waterproofing the building, replacing the windowsills 
with metal, refinishing all of the floors, restoring all of the fixtures, and furnishing all of the units. The 
Magies put their entire retirement into the idea of eventually renting the units as STRs.  

• When the Magies long-term leased 1559 Exchange to the Appellant Austin Kettleson, the Magie’s were 
reinforcing the foundation in the basement and remodeling the unit directly below. The parking area was 
filled with supplies and construction vehicles. The noise and construction activity would have made it 
impossible to put a short-term renter in the unit at that time. Renting to Mr. Kettleson was not evidence that 
the Magie’s abandoned their intent. The units were still being prepared and could not yet be rented short-
term. There is no evidence that the Magies had discontinued their efforts to complete the development of 
the STRs in the Gilbaugh Building. 

• She referred to the Holmes factors regarding vested rights. The ratio of expenditures that the Magie’s 
incurred before the Code changed in 2019 was $265,000. The total cost of the project is $395,000. Most of 
this is debt that the Magie’s are currently paying on.  

The Magies had no notice that the zone changes were taking place and they did not learn of the zone changes 
until December. The Magies have acted with good faith. She requested the Hearing Officer recognize and give 
weight to the numerous times that Staff concluded that the units were allowed for STRs and that the 
Development Code recognizes non-conforming uses are established when the site is being prepared for the 
use. The site, the Gilbaugh Building, and the cottages were being prepared to accommodate STRs from 2017 
when the parking was installed. 
 
Hearings Officer Rappleyea asked if the parking built by the Applicant was the amount necessary for long-term 
rentals. Ms. Richter stated that at the time, there was no distinction in the Code between short-term and long-
term. The parking was necessary for any use, but the Applicants’ intent was always short-term. The motel use 
required 1.5 parking spaces for each bedroom, which is what the Applicants built because the Code did not 
include short-term rentals at the time. 
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Hearings Officer Rappleyea asked when the occupancy tax for the STR was first filed. Ms. Richter replied that 
the initial occupancy tax application was filed in 2018 but only for the two cottages because the Gilbaugh 
Building was still in disrepair. The occupancy tax for all six units was received in 2020 after former Planner 
Barbara Fryer sent the Applicants an email saying they could proceed. 
 
Hearings Officer Rappleyea called for testimony in favor of the application. 
 
Jacob Helligso, 539 16th St, Astoria, said he and Bob started this process long before the parking was built. He 
shared a driveway with the property and had agreed to reconfigure the adjacent lot with a portion of his rear lot 
to make parking for the units and for his house. He confirmed this was in 2015 or 2016. He was remodeling his 
house and decided to move forward with an STR in his upstairs. Bob and Cindy have gone above and beyond 
every time to make sure they followed all of the laws and regulations. He was impressed with their record 
keeping and how much they communicate. Bob and Cindy regularly attend meetings to make sure they met the 
standards. It was ridiculous that this was being discussed again for the fourth time. The property is commercially 
zoned and the use is allowed outright. He did not understand why this was an issue at this point. One person is 
personally upset with Bob, but that was a ridiculous reason to go through this process. 
 
John Orr, 175 South Place, said he believed housing was needed in Clatsop County and he had been 
volunteering for efforts in that regard. He had also studied and practiced some land use planning law. He knew 
the Magie’s who were wonderful people. The Magies had spent a lot of money, made a lot of effort, and played 
by the rules, but now risk losing their investment, which is unfair. The law recognizes the equitable aspect of the 
case. He asked the Hearing Officer to consider fairness to a person who tries within the best of their abilities and 
is financially upside down. 
 
Hearings Officer Rappleyea called for testimony impartial to the application. Seeing none, he called for the 
Appellants’ testimony. 
 
Dan Kearns, attorney, P.O. Box 13015, Portland, gave a letter to Hearings Officer Rappleyea and Ms. Richter. 
He stated the director’s decision addressed all six units, however, the two cottage units are not part of the 
appeal. The Code for the C-3 Zone talks about the date for reckoning a non-conforming use is the date on which 
restrictive zoning first became applicable, which is January 1, 2019. Throughout the record and the Applicant’s 
testimony, there is a blending of work done and intentions about the cottage units versus the four-plex, including 
the Parking Plan, the Landscaping Plan, and the tax permit, which refer only to the cottage units. All of the 
Applicants' efforts were for the short-term renting of the cottage units. There was no indication that the four-plex 
was anything but an afterthought that occurred after January 1, 2019. The decision is code-driven and equity 
has no involvement in this appeal.  
• The director’s decision was premised on the “use start of” notion, which is defined in the Development 

Code. The definition of non-conforming use does not use that term and the non-conforming use provisions 
parallel state law, common law, and case law. The use was lawfully established and in existence on the say 
restrictive zoning was first imposed and continued without any gaps of more than 12 months from that point 
to the present. There was an error in the director’s decision with the quoted definition of non-conforming 
use. However, the Code describes a non-conforming use as “existing lots, structures, and uses.” The Code 
does not refer to the best intentions of work that had begun toward the “use start of.” The term “use start of” 
is not in the non-conforming use Code. The Hearing Officer is stuck with the non-conforming use Code, 
which is consistent with Oregon non-conforming use law.  

• There is a lot of evidence in the record about the effort, the cost, and the work to renovate the four-plex. The 
Applicants spent all that money to make the building habitable. In this case, habitability means long-term 
tenancy because that is all the Applicants used the building for until recently. The units were under long-
term leases on January 1, 2019 and for several years after. The rental manager’s letter says the first time 
the units were rented as STRs was December 1, 2021. Therefore, the STRs were not in existence when the 
building became a non-conforming use. All of the work was done for the cottage units. The Landscape and 
Parking Plans talk about the cottage units. The Parking Plan shows eight parking spaces. There are 11 
bedrooms in all six units, so 16 parking spaces are necessary. He did not understand how the parking 
situation supported the Applicant’s argument that they ever intended to rent the four-plex as STRs. Only the 
cottage units were STRs prior to January 1, 2019. He had never seen renovations or improvements done 
exclusively for use as STRs. The units were renovated to make them habitable and they were used as 
apartments. The leases were in effect from January 1, 2019 to August 21, 2022.  
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• There were three local cases that deal with vested rights and the notion that under a vested right, the use is
a type of non-conforming use. The Hood River case focused on looking at a vested right through the lens of
a non-conforming use, so the non-conforming use provisions applied. In this case, the director’s decision
skipped the two provisions in the non-conforming use Code that talk about discontinuances and
conversions. If the non-conforming use is discontinued for more than 12 months, the non-conforming use no
longer exists. In this case, the long-term leases show that the units were apartments for more than a year.
The provision key to the Hood River case was that if the use is converted to a conforming use, the non-
conforming use disappears immediately. In this case, all four units were used for long-term tenancy after
January 1, 2019. The units were converted to a conforming use, a multifamily dwelling, which is allowed
outright. That instantaneously terminated any right or claim the Applicant had to a non-conforming use. The
building was renovated and has been used as apartments. The STRs were just an afterthought.

He requested the record be kept open for a week so he could submit the Staff report that has the findings that 
talk at length about the shortage and unavailability of affordable housing and the difficulty of having STRs in 
residential neighborhoods. Any ambiguities should be resolved in favor of achieving those purposes and 
promoting those policies. 

Hearings Officer Rappleyea stated he would leave the record open. He confirmed his decision was Code-driven 
and explained that concerns about how the STR applies and its effect on the community were not for him to deal 
with. He would be focusing strictly on the non-conforming use sections of the Code. He asked if Mr. Kearns’ 
argument was that the vested rights analysis did not apply and that he should only look at the plain language of 
the non-conforming use Code language. 

Mr. Kearns clarified that the non-conforming use Code language could not be ignored. 

Hearings Officer Rappleyea said he was concerned with Mr. Kearns statement that he could not tell the 
difference between STR construction and long-term rental construction. For the vested rights analysis, that 
would mean the intended use was strictly in the Applicant’s head. The decision comes down to the Applicant’s 
intent. 

Mr. Kearns responded that the units were not rented short-term. The building had long-term tenants until 2022. 
The discontinuation and the conversion provisions of the non-conforming use Code could not be ignored. 

Andrew Kipp, 461 Exchange St, said he and the other Appellants were everyday people who saw something 
wrong and decided to speak up. Staff showed incredible professionalism and patience. The primary issue with 
the City’s decision to permit the four-plex to be converted from long-term rentals to STRs as a non-conforming 
use is that the evidence provided and the language and intent of the Development Code did not support the 
decision. The City claims the occupational tax permit, landscaping plan, and parking plan show the Applicant’s 
intent to renovate the four-plex into STRs prior to the restrictive zoning. However, none of those documents say 
anything about the application to convert the four-plex into STRs. The addresses on those documents are not 
the four units. The City cites the stabilization work, updated finishes, and repaired windowsills. However, there is 
no way to discern whether those things were done to make the building habitable. Any building suitable for long-
term rentals must have a stable foundation. All of this adds up to a deeply flawed decision and the loss of four 
homes for people in Astoria. The decision directly violates the standard and the purpose of the 2019 Code 
amendments. 

Hearings Officer Rappleyea called for any testimony opposed to the application. 

Brenda Harper, 342 14th St, stated she did not support the Gilbaugh Building being converted to STRs. Astoria 
is in a housing crisis. People who need to rent to live here long term should be considered first over someone 
who has all this money to put into renovating a house. The community supports the people who live and work 
here first. In a short time, STRs have caused a lot of problems for people. The apartments sit empty for half the 
year. She lived next door to an STR and no one has been there for three months. She knew three people who 
were homeless and living in their cars. There should be swift regulation or banning. She could not see why 
STRs should be allowed. A quick Google search shows how Airbnb has affected other places. People in Greece 
cannot afford to rent an apartment. New York City recently put very strict regulations on STRs. By allowing 
STRs, municipalities do not have the money to keep regulating them. Astoria needs to stop problems before 
they start because the housing crisis is already terrible. There are long wait lists to get into affordable housing. 
She asked that the Hearing Officer do due diligence and reject the request. 
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Hearings Officer Rappleyea encouraged Ms. Harper to address elected officials with her concerns. 
 
Sarah Jane Bardy, 1661 Irving Ave., Astoria, said she opposed to the converting of units of that have been used 
as long-term rentals into short-term. If the Applicants were defending existing STRs, the story would be different. 
The rentals have been long-term for a significant period of time and she was opposed to taking them away. 
 
Jordan Okoniewski, 4831 Cedar St., Astoria (via Zoom) said he believed that allowing a place that does long-
term rentals to convert to short-term, especially when it appears there are Code violations, sets a dangerous 
precedent for a community that cannot take more destruction of long-term rentals. He was a teacher and knew 
other teachers who were sleeping on couches. He had seen homelessness and signs of housing insecurity 
everywhere. This conversion should not be allowed simply because the owners are nice or because it seem like 
maybe STRs were their intent at one time. 
 
Hearings Officer Rappleyea called for the Applicant’s rebuttal testimony. 
 
Bob Magie, 1466 Franklin, stated that in 2017, when he finished the parking lot, there were five parking spaces. 
He applied for just the two cottages, but he built five parking spaces because in 2015 and 2016, Kevin Cronin 
said he was entitled to 1.5 spaces of on-street parking, which gave him a total of nine spaces. For the STRs, he 
only needed one parking space per bedroom. He had 11 bedrooms, so he came up with five more parking 
spaces, for a total of 14. If he had known the City was going to change all of the rules, he would have been 
present and he would have put all of the information down that showed all of the addresses. However, at that 
time, he had such a big effort in front of him, he knew he could rent short-term out of that building for a long 
time, so he just did not include it. Before 2019, he had the ability to go both ways, short-term and long-term. The 
work has been slow and progressed organically as he conducted improvements over time and as he could 
afford them. The transition to STRs was nearly $25,000 per unit and the transition began as tenants left. When 
Mr. Kettleson began his tenancy in 2018, the building was still under construction. STRs is a hospitality business 
driven heavily by guest experience and reviews. He still had large projects to complete in the basement and the 
other units and could not have expected good reviews from guests staying in a construction zone. However, he 
also required revenue to help pay for the debt acquired for the construction costs, so he listed the unit for rent 
knowing that as City Code allowed at that time he could still move back and forth between long-term and STRs. 
In 2019, work continued in the basement to reinforce the foundation. In March, renovations on the unit directly 
below Mr. Kettleson began. In October, framing began in the basement to create a storage area where items 
could be kept locked away from guests. The driveway was marked and a retaining wall was built in the off-street 
parking area. In May 2020, he improved the property with a new window, repaired windowsills, plumbing, 
exterior painting and updated interior furnishings. Progress was slow at this time due to COVID. He intended to 
rent the property as STRs, as evidenced by the off-street parking project. He needed to progress slowly as his 
access to funds would allow and as units naturally vacated. He did not think it was prudent to kick everyone out, 
nor could he afford to do so. After all the restoration work was finished, he still had to furnish the units at about 
$25,000 per unit. He could not afford to bring them all on at once. The Appellants include a very disgruntled ex-
tenant, a new arrival housing advocate, and an ex-reporter who recently converted his home into an STR, all of 
whom own single-family homes. These Appellants feel his family and the City are wrong and should not be able 
to have STRs in the building because they feel they know what is best for his business, and property, and how 
he should spend his borrowed money. He is someone from out of the area buying up housing stock in 
residential zones and turning it into STRs. He is a housing provider who lives and works in this community and 
has thanklessly worked to restore and maintain a neglected historic commercial building that was properly 
zoned for STRs as outright use. The Appellants are not harassing a wealthy company from out of the area, they 
are harassing his family who are volunteers, job creators, and small business owners who have invested 
everything they have to provide quality housing. Instead of talking to him to gain clarification and understanding, 
the Appellants have chosen to complain about the use, shamed him on social media, threatened him with 
violence, and devised a spectacle for self-grandeur and to appease a personal vendetta. The Appellants stand 
to gain nothing from the appeal, just their need to hurt him. The Appellants do not provide housing and do not 
understand what it requires. His family had been providing housing for over 10 years. The City’s regulations 
allow him to continue to provide six STRs. He asked the Hearing Officer to reaffirm the City’s approval of his 
request by denying the appeal. 
 
Ms. Richter requested the record remain open. 
 





 

THIS MEETING IS ACCESSIBLE TO THE DISABLED. AN INTERPRETER FOR THE HEARING IMPAIRED MAY BE 
REQUESTED UNDER THE TERMS OF ORS 192.630 BY CONTACTING COMMUNITY DEVELOPMENT (503) 338-5183. 

 

AGENDA 
Appeal Hearing  

 

November 2, 2023 
5:30 p.m.  

2nd Floor Council Chambers 
1095 Duane Street ● Astoria OR  97103 

 
To participate remotely in public meetings, go to https://www.astoria.or.us/LIVE_STREAM.aspx  for connection options 
and instructions. You may also use a telephone to listen in and provide testimony. At the start of the meeting, call  
(253) 215-8782 and when prompted enter meeting ID# 503 325 5821. 

 
1. CALL TO ORDER 

 
2. ROLL CALL 

 
3. APPEAL HEARING 

 

Appeal (AP23-02) by Austin Kettleson, Andrew Kipp and John Windus of Administrative 
Decision concerning approval of transient lodging use at 1555-1557-1559-1561 Exchange 
Street (Map T8N R9W Section 8DC, Tax Lot 18200; Lot 3, and north 100’ of west 35’ Lot 
2, Lot 1, Block 114, Shively [4-plex] and Map T8N R9W Section 8DC, Tax Lot 18100; 
south 17’ Lot 1, and approximate south 50’ of west 30’ Lot 2, Block 114, Shively [parking]) 
located in the C-3 (General Commercial [4-plex]) and R-3 (High Density Residential 
[parking]) Zones. The appellants cited: (1) the property was occupied as residential use 
after January 1, 2019, (2) the applicant’s Occupational Tax application for transient 
lodging use only included the two “cottage” structures and not the 4-plex, (3) a potential 
bias on part of public officials, and (4) ADC § 2.390.J.1 as the specific criteria relied upon 
for the appeal. 

 
4. ADJOURNMENT 

 
 
   

 
At start of our Public Meetings you will be able to join our online ZOOM meeting using your mobile or desktop 
device and watch the live video presentation and provide public testimony. 

Step #1:  Use this link: https://www.astoria.or.us/zoom/ 
Step #2:  Install the Zoom software on your mobile device, or join in a web browser 
Step #3:  If prompted, enter the Meeting ID number: 503 325 5821 

Note: Your device will automatically be muted when you enter the online meeting. At the time of public testimony, when 
prompted, you may choose to select the option within the ZOOM software to "raise your hand" and notify staff of your 
desire to testify. Your device will then be un-muted by the Host and you will be called upon, based on the name you 
entered within the screen when you logged in. 
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APPEAL MEMO 
 
Date: October 26, 2023 
  
Hearing Date: November 2, 2023 
  
To: Alan Rappleyea, Hearings Officer 
  
From: Tiffany Taylor, City Planner 

 
Subject: Appeal (AP23-02) by Austin Kettleson, Andrew Kipp and John Windus of 

Administrative Decision concerning transient lodging use at 1555-1557-1559-1561 
Exchange Street. 

  
  

 

I. SUMMARY 
 
 A.    Applicants:  Robert J Magie         Attorney: 

Cynthia D Magie       Carrie Richter, Bateman Seidel 
    PO Box 532   1000 SW Broadway, Suite 1910 

Astoria OR 97103  Portland, OR 97205  
    exchangeastoria@gmail.com crichter@batemanseidel.com  
 
 B. Owners: Gilbaugh LLC  (Tax Lot 18200 – dwelling structures) 
    PO Box 532 

Astoria OR 97103 
 

    Robert J Magie (Tax Lot 18100 – parking) 
Cynthia D Magie  

    PO Box 532 
Astoria OR 97103 

 
 C. Appellants: Austin Kettleson      Attorney:    
    286 Lexington   Dan Kearns, Reeve Kearns PC 
    Astoria OR 97103  P.O. Box 13015 
    austinkettleson@gmail.com Portland, OR 97213 
        dan@reeveskearns.com 
    Andrew Kipp      
    461 Exchange 
    Astoria OR 97103 
    kipp.andrew@gmail.com 
 
    John Windus    
    960 Franklin 
    Astoria OR 97103 
    jwindus@nwi.net 
 

Community Development Department 
 

1095 Duane Street • Astoria OR 97103 • Phone 503-338-5183 • www.astoria.or.us • planning@astoria.or.us   
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 D. Location: 1555-1557-1559-1561 Exchange Street (4-plex); 1565 Exchange Street 

(cottage) and 1569 Exchange Street (cottage); Map T8N R9W Section 
8DC, Tax Lot 18200; Lot 3, and north 100’ of west 35’ Lot 2, Lot 1, 
Block 114, Shively 

 
T8N R9W Section 8DC, Tax Lot 18100; south 17’ Lot 1, and 
approximate south 50’ of west 30’ Lot 2, Block 114, Shively (parking) 

 
 E. Zones:   C-3 Zone (General Commercial) – structures 
    R-3 Zone (High Density Residential) – parking 
 
 F. Proposal:  To operate transient lodging classified as a “hotel/motel/vacation rental” 

in an existing multi-family residential structure  
 
 G.  Applications: The applicant also submitted a request to operate transient lodging 

classified as a “hotel/motel/vacation rental” in two existing residential 
structures at 1565 and 1569 Exchange Street. All three buildings were 
reviewed and approved at the same time. Only the decision on the 
multi-family residential structure operation was appealed. 

 
   

II. PUBLIC REVIEW AND COMMENT 
  

A public notice was mailed pursuant to ADC §9.020 on October 12, 2023. Email and web 
publishing also occurred on October 12, 2023. On site notice was posted on October 19, 
2023. A notice of public hearing was published in The Astorian on October 21, 2023. To date, 
no comments have been submitted to the City. Any comments received will be made available 
at the Appeal Hearing. 

 
III.  BACKGROUND 
 

A. Site: 
 

The subject property is located on Exchange Street in the C-3 (General Commercial) 
Zone. It is developed with one multi-family structure and two single-family structures.  
The buildings were constructed in 1920, 1930, and 1955 as residential properties.  
The applicant is proposing to operate all three buildings as transient lodging with no 
residential use. Use of the two cottages as transient lodging has not been appealed 
and that use has been approved by the City. 

 
B. Neighborhood: 
 

The neighborhood is developed with a mixture of commercial and residential uses.   
To the north is the Owens Adair housing facility; to the east is a single-family residence 
and across 16th Street is the former Lum’s Auto building; to the west are multi-family 
dwellings and a dental office; to the south is the Masonic Temple and single-family 
residences. Vehicular access to the site is from a driveway on 16th Street (tax lot 
18100).  The C-3 Zone abuts the residential R-3 Zone (High Density Residential) on 
the south and east boundaries of the property. 
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IV. INDEPENDENT HEARINGS OFFICER DECISION 
 

ADC §9.030.A, Quasi-Judicial Public Hearing Procedures and Requirements, Procedural 
Entitlements states: 

“The following procedural entitlements shall be provided at the public hearing: 
1. An impartial review as free from potential conflicts of interest and prehearing ex parte 

contact as is reasonably possible. 
2. No member of a hearing body shall participate in a discussion of the proposal or vote on 

the proposal when any of the following conditions exist: 
a. Any of the following have a direct or substantial financial interest in the 

proposal: the hearing body member or the member's spouse, brother, sister, 
child, parent, father-in-law, mother-in-law, any business in which the member is 
then serving or has served within the previous two years, or any business with 
which the member is negotiating for or has an arrangement or understanding 
concerning prospective partnership or employment. 

b. The member has a direct private interest in the proposal. 
c. For any other valid reason, the member has determined that participation in the 

hearing and decision cannot be in an impartial manner.” 
 
The transient lodging facility at this location has been discussed by members of the City 
Council as a code enforcement issue prior to the use being administratively reviewed and 
approved by staff with a Decision Letter. The appellants alleged that there are “overlapping 
relationships and interests” that create potential bias by members of the Planning Commission 
and City Council. They specifically cite that the Mayor is a friend of the property owners, that 
the mayor’s brother was the property manager at the time of the residential lease agreement 
for the four-plex, and that the property owner, Ms. Magie, is a member of the Planning 
Commission, appointed by the Mayor. As several Council members and Commissioners are 
associated with the property owners, and in an effort to maintain an impartial review, free from 
potential conflicts of interest and prehearing ex parte contact, the City acknowledges the 
potential conflict and decided to bring the matter before an independent Hearings Officer for 
review, rather than to the Planning Commission or City Council. 

 
 

site 

site 
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V. Applicable Criteria  

1. ADC §1.400, Definitions 
MOTEL:  A building in which lodging is provided for guests for compensation and where the 
majority of rooms have direct access to the outside without the necessity of passing through the 
main lobby of the building. 
 
TRANSIENT LODGING FACILITY:  Any structure or portion of any structure which is occupied 
or intended or designed for transient occupancy for 30 days or less for dwelling, lodging, or 
sleeping purposes, and includes any hotel, motel, inn, condominium, tourist home or house, 
studio hotel, bachelor hotel, lodging house, rooming house, apartment house, public or private 
dormitory, fraternity, sorority, public or private club, bed and breakfast establishment, home stay 
lodging, vacation rental, or other such transient lodging facility known by their advertising and/or 
management platform names. Transient Lodging Facility also means space in mobile home or 
trailer parks, or similar structure of space or portions thereof so occupied, provided such 
occupancy is for less than a 30-day period. 
 
“USE, START OF: Use shall be considered as begun when the applicant has physically moved 
into the site or is in the process of physically moving into the site in preparation of beginning 
occupation and/or operation. Actual operation and/or business open to the public need not occur 
to consider a use as begun.” 
 
VACATION RENTAL:  A transient lodging facility available for transient rental, and which is not 
occupied by an owner or manager at the same time as the guests. This includes any 
accommodation meeting these requirements including facilities known by their advertising 
and/or management platform names, or other such transient lodging identification. For the 
purposes of this Code, a Vacation Rental is classified the same as a hotel or motel. 
 

2. ADC §2.390.J, Uses Permitted Outright in the C-3 Zone 
“Motel, hotel, bed and breakfast, inn, home stay lodging, of no more than five (5) units located in 
an existing structure, that is over fifty (50) years old, and that the transient lodging is accessory 
and subordinate to the primary use of the structure, except as follows: 
1. Structures or portions of structures occupied as a residential dwelling unit after January 

1, 2019 and/or originally constructed as a residential dwelling unit may not be used as a 
motel or hotel, except as noted in Section 2.390.J. 

2. Structures or portions of structures originally constructed as a motel or hotel of greater 
than three units may be utilized as a motel and/or hotel regardless of current use as 
residential units.” 

 
3. ADC §3.160 Nonconforming Lots, Uses and Structures, Purpose 

“Within the zones established under this Code, there existing lots, structures and uses of land 
and structures which were lawful before this Code was passed or amended, but which no longer 
conform to the provisions of this Code. It is the intent of this Section to establish requirements 
that govern the future use of such nonconformities.” 
 
ADC §3.180.B, Change of Nonconforming Use, “A nonconforming use may be changed to a 
conforming use. However, after a nonconforming use is changed to a conforming use, it shall 
thereafter not be changed to a use that does not conform to the use zone in which it is located.” 

 
ADC §3.180.C.1, Nonconforming Uses, Discontinuance of Nonconforming Use, “If a 
nonconforming use involving a structure is discontinued for a period of one (1) year, further use 
of the property shall conform to this Code except as follows. . .”    

 
ADC §3.200 Prior Approval of Nonconforming Lots, Uses and Structures, “Nothing contained in 
this Code shall require any change in the plans, construction, alteration or designated use of a 
structure for which a legal permit has been issued by the City and construction has begun, 
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provided the structure, if nonconforming, or intended for a nonconforming use, is completed and 
is used within two years from the time the permit was issued.” 

 
4. ADC §7.100, Minimum Parking Space Requirements (ADC §2.415.D, Other Applicable 

Use Standards, in the C-3 Zone states “All uses will comply with applicable access, parking, and 
loading standards in Article 7”): 

 
Use Categories Minimum Parking Requirements  

Amended by Ord. 22-01 on 11/7/2022 

 
All Dwellings not otherwise 
listed 

0.65 spaces per bedroom with a maximum total of 2 spaces for single-family 
or two-family dwellings, including each unit in a cottage cluster 
development. 

Hotels, Motels, other 
transient lodging facilities 
not listed, and similar uses  

1 space per guest room.  
See also, parking requirements for associated uses, such as restaurants, 
entertainment uses, drinking establishments, assembly facilities. 

 

Use Categories 
Minimum Parking per Land Use 

(Fractions are rounded up to the next whole number.) 
Code prior to 2019 

Single-family Dwelling, including 
manufactured homes on 
individual lots, and attached 
dwellings such as townhomes 
and condominiums 

2 spaces per dwelling unit 

Multi-family Dwelling including Group 
Housing 

1.5 spaces per dwelling unit with more than one bedroom; 
1.25 spaces per dwelling unit limited to one bedroom, or one-

bedroom group housing units; 
Calculation is based on specific number of each type of units 

within the complex. 
Hotels, Motels, other transient lodging 

facilities not listed, and similar 
uses 

 

1 space per guest room.  
See also, parking requirements for associated uses, such as 

restaurants, entertainment uses, drinking establishments, 
assembly facilities. 

 
VI. TIMELINE AND CODE REFERENCES 
 
Date Description Page # 
March 25, 2015 Magies purchase subject property -- 

May 28, 2015 Magies purchase adjacent lot (80908DC18100) for off-street parking -- 

Oct. 23, 2017 “Magie/Helligso Parking Plan 2017” / Cottages + 539 16th St / approved 9 

Oct. 27, 2017 OT Application “Downtown Astoria Cottages” + receipt 10-11 

Nov. 2, 2017 Landscaping Plan 12-13 

Jan. 28, 2018 OT Renewal “Downtown Astoria Cottages” 14-15 

April 2018 Change of ownership of subject property; 4-plex and 2 cottages / Robert J. 
Magie and Cynthia D. Magie to Gilbaugh LLC 

-- 

July 1, 2019 Amendment to ADC (A19-02) re: uses in C-3 zone. ADC §2.390.J.1  (below) 
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Sept. 15, 2020 City internal emails re: “Cottage” tax payments; no TRT account set up 16-19 

Dec. 15, 2020 City email to Magie re “Cottages” as a permitted use 20-23 

Dec. 15, 2020 Transient Room Tax Registration Application (#118) 24 

Dec. 15, 2020 TRT Certificate of Authority issued to “Astoria Downtown Cottages” 25 

Feb. 10, 2021 Magie email re TRT account 118; J. Helligso as manager/tax payments 26 

Nov. 1, 2021 City email: complaint rec’d via website / logged as file #CE21-44 27-28 

Nov. 9, 2021 Email to A Kettleson_request for info 29-30 

Dec. 1, 2021 Email from A Kettleson with Airbnb listing at 4-plex 31 

Dec. 2, 2021 Staff confirmed AirBnB listing for “Flat, No. 1” (apt in 4-plex) 32-38 

Dec. 14, 2021 TRT payments 12-15-2020 thru 12-14-2021 / No taxes rec’d 2017-2020 39 

Dec. 15, 2021 Email chain-follow up on complaint 40 

Dec. 28, 2021 AirBnB Ad- December Vacancy 41-47 

Dec. 28, 2021 AirBnB Ad- January Vacancy 48-54 

Jan. 10, 2022 Letter: Notice of Non-Compliance / 1555 Exchange / Flat No. 1 (1st Notice) 55-60 

Jan. 19, 2022 Email chain-DC follow up with A Kettleson 61-62 

Jan. 19, 2022 Magie Email-response to code compliance letter 63-68 

Jan. 20, 2022 City internal emails - investigation 69-76 

Jan. 25, 2022 Email chain – ML and AK re: complaint with AirBnB ad listing 77-82 

Jan. 26, 2022 Email to Magies – cease transient lodging use at 4-plex (2nd Notice) 83-84 

Feb. 4, 2022 Email from ML to Magies – meeting follow up 85-86 

Feb. 8, 2022 Airbnb listing of 4-plex 87 

Feb 18, 2022 Notice of Appeal letter received from the Magies; hand-delivered to ML 88-92 

Feb. 25, 2022 LUBA “Notice of Intent to Appeal” filed (received on 2-28-22) 93-99 

March 1, 2022 LUBA “Motion to Stay Proceedings” 100-102 

March 7, 2022 LUBA issued Order suspending the appeal to May 30, 2023 -- 

April 14, 2022 Email chain – DC with A Kettleson 103-104 

May 9, 2022 Application for Verification of Non-Conforming Use rec’d via C Richter 105-130 

May 19, 2022 Email chain - B Colonna complaint re: Magies’ property 131-132 

May 30, 2022 Email chain – ML with A Kettleson; rec’d 90-Day lease termination 133-134 

Nov. 7, 2022 ADC Amendment (A22-01) / C-3 Zone / Uses ADC §2.390.J   (below) 

Feb. 6, 2023 Magie Email request to schedule meeting 135 

April 24, 2023 In person meeting: Scott Spence with Bob Magie -- 

May 2, 2023 LUBA Order “continue the suspension” 28-day extension (rec’d 5-4-23) 136-138 

May 12, 2023 Photos – addressing clarification for structures on site 139-142 

May 22, 2023 In person meeting: Scott Spence; Tiffany Taylor; Bob & Cindy Magie -- 

May 22, 2023 AirBnB Listing - 4plex 143-144 

May 22, 2023 AirBnB Listing - Cottages 145 

May 24, 2023 In person Meeting: Scott Spence: Tiffany Taylor; Bob & Cindy Magie; Mayor 
Sean Fitzpatrick; Councilor Elisabeth Adams 

-- 

June 16, 2023 Email chain: Magie; C. Richter; TT – pending final decision letter 146-148 

June 26, 2023 Decision Letter 149-152 

July 10, 2023 Notice of Appeal rec’d (AP23-02) Appellants: Kettleson, Kipp & Windus 153-164 

Oct. 12, 2023 Public Notice – mailed  165-166 

Oct. 21, 2023 Public Notice – The Astorian – published / affidavit   167-168 
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ASTORIA DEVELOPMENT CODE (ADC) 
 

Date Description Page # 
 ADC §3.160, 3.180 “Nonconforming Uses” 169-170 

January 2017 Astoria Development Code ADC §1.400 / Definitions (“uses…) 171-205 

January 2017 Astoria Development Code ADC §2.385 / C-3 Zone 206-210 

January 2017 Astoria Development Code Article 7 / Off-Street Parking 211-229 

July 1, 2019 ADC Amendment (A19-02) / C-3 Zone / Uses ADC §2.390.J.1 230-231 

Nov. 7, 2022 ADC Amendment (A22-01) / C-3 Zone / Uses ADC §2.390.J 232-233 

 
 
VII. PROCEDURES 

The appeal hearing, as conducted by the Hearings Officer, will include a review of the 
application and presentation of the evidence, opportunity for presentations by the applicant 
and those in favor of the request, those in opposition to the request, deliberation and 
decision by the Hearings Officer. The Hearings Officer reserves the right to modify the 
proposal or to continue the hearing to another date and time. 

 
ADC §9.040.B, Appeals, Commission or Committee Decision states, “A decision of the 
Commission or Committee concerning a quasi-judicial land use matter may be appealed to the 
City Council by the applicant, a party to the hearing, or by a party who responded in writing, by 
filing an appeal within 15 days of the mailing of the Order. The notice of appeal filed with the 
City shall contain the information outlined in Section 9.040(D).” 
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Diane Christiansen

From: Tiffany Taylor
Sent: Tuesday, November 9, 2021 8:54 AM
To: austinkettleson@gmail.com
Cc: Diane Christiansen
Subject: Complaint Submission

Austin, 
 
We have received your email complaint submission and have a few follow up questions: 

(1) Do you have the name of the property management company? 
(2) Could you confirm the property owners as Gilbaugh LLC? 
(3) Could you identify the exact location of the “non city compliant AirBnB” such as the apt# in your building? 

 
Regarding the breach of lease agreement complaint; the City does not get involved with civil matters. I would suggest 
contacting an attorney, or one of the legal resource centers dealing with tenant rights. The Clatsop County courthouse 
may have additional information and/or a local contact. 
 

 
Sincerely, 

29
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Tiffany 
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File # Receipt # Receipt Date Amount paid
118 299,956 12/15/2020 110.44
118 299,956 12/15/2020 15.97
118 299,956 12/15/2020 37.27
118 299,956 12/15/2020 129.32
118 299,957 12/15/2020 135.82
118 299,957 12/15/2020 19.64
118 299,957 12/15/2020 45.83
118 299,957 12/15/2020 158.71
118 299,958 12/15/2020 151.31
118 299,958 12/15/2020 21.88
118 299,958 12/15/2020 51.06
118 299,958 12/15/2020 176.75
118 299,959 12/15/2020 146.69
118 299,959 12/15/2020 21.21
118 299,959 12/15/2020 49.50
118 299,959 12/15/2020 171.50
118 302,062 1/13/2021 95.05
118 302,062 1/13/2021 13.74
118 302,062 1/13/2021 32.07
118 302,062 1/13/2021 111.14
118 304,122 2/11/2021 71.62
118 304,122 2/11/2021 10.36
118 304,122 2/11/2021 24.16
118 304,122 2/11/2021 83.74
118 306,113 3/10/2021 140.63
118 306,113 3/10/2021 20.34
118 306,113 3/10/2021 47.45
118 306,113 3/10/2021 164.44
118 308,328 4/7/2021 170.75
118 308,328 4/7/2021 24.69
118 308,328 4/7/2021 57.62
118 308,328 4/7/2021 196.82
118 310,769 5/11/2021 229.04
118 310,769 5/11/2021 33.12
118 310,769 5/11/2021 77.29
118 310,769 5/11/2021 270.60
118 312,990 6/14/2021 407.54
118 312,990 6/14/2021 58.94
118 312,990 6/14/2021 137.52
118 312,990 6/14/2021 476.48
118 314,840 7/13/2021 465.43
118 314,840 7/13/2021 67.30
118 314,840 7/13/2021 157.04
118 314,840 7/13/2021 544.20
118 316,700 8/11/2021 722.38
118 316,700 8/11/2021 104.47
118 316,700 8/11/2021 243.75
118 316,700 8/11/2021 844.61
118 319,074 9/14/2021 605.79
118 319,074 9/14/2021 87.60
118 319,074 9/14/2021 204.41
118 319,074 9/14/2021 708.30
118 320,800 10/11/2021 431.46
118 320,800 10/11/2021 62.40
118 320,800 10/11/2021 145.59
118 320,800 10/11/2021 504.47
118 323,353 11/15/2021 337.16
118 323,353 11/15/2021 48.76
118 323,353 11/15/2021 113.76
118 323,353 11/15/2021 394.19
118 325,304 12/14/2021 359.97
118 325,304 12/14/2021 52.06
118 325,304 12/14/2021 121.46
118 325,304 12/14/2021 420.88

12,145.49
39



1

Diane Christiansen

From: Tiffany Taylor
Sent: Wednesday, December 15, 2021 11:18 AM
To: Diane Christiansen; Megan Leatherman
Subject: FW: 1557 exchange Astoria Air BNB

Code Enforcement complaint follow up email. 
 
Please respond to Austin Kettleson on status. 
 
(this is the property I had prepared a draft letter for) Thanks! 
‐Tiffany 
 
‐‐‐‐‐Original Message‐‐‐‐‐ 
From: Austin Kettleson <austinkettleson@gmail.com> 
Sent: Tuesday, December 14, 2021 3:30 PM 
To: Tiffany Taylor <ttaylor@astoria.or.us> 
Subject: 1557 exchange Astoria Air BNB 
 
*****EXTERNAL SENDER***** 
 
Good afternoon, 
I was curious of there was any follow up with This Air BNB. It’s continued to operate the last couple weeks and is 
disruptive to what is a small apartment building. 
 
 
Sent from my iPhone 

40
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CITY OF ASTORIA 
Founded 1811 • Incorporated 1856 

COMMUNITY DEVELOPMENT 

NOTICE OF NON-COMPLIANCE 
Nuisance Ordinance Violation 

January 10, 2022 

Gilbaugh LLC 
Attn: Bob and Cindy Magie 
P.O. Box 532 
Astoria, OR 97103 

RE: RESIDENTIAL DWELLING UNIT ADVERTISED AS TRANSIENT LODGING AT 1555 EXCHANGE STREET. 

Dear Bob and Cindy, 

Our office has received information that the residential dwelling, located at 1555 Exchange Street, is 
advertised on the AirBnB website as a transient lodging unit; this is not allowed based on Astoria City 
Code. Please cease the transient lodging use; cease reservations; cancel any reservations 2 weeks 
beyond the date on this notice; and remove transient lodging listing on all advertising platforms. 

This letter serves to clarify the regulations regarding transient lodging (i.e. short-term lodging) in the City 
of Astoria as it applies to the property: 

• Clatsop County classifies the property as a multi-family structure. This structure was constructed 
as apartment dwellings (c. 1890/1920), and has been occupied as a long term rental property for 
residents. 

• The Astoria Development Code defines dwellings as: 
DWELLING: One or more rooms designed for permanent occupancy by one family. 
SINGLE-FAMILY: A free-standing building containing one dwelling unit. 
TWO-FAMILY: A free-standing building containing two dwelling units. May include two-unit 
rowhouses or duplexes, either renter-occupied or owner-occupied. 
MULTI-FAMILY: A building containing three or more dwelling units. May include rowhouses, 
apartment buildings, or residential condominiums, either renter-occupied or owner-occupied. 

• 1555-1561 Exchange St. is located in a C-3 zone. Astoria Development Code §2.390.10 identifies 
the following lodging related uses as Outright Permitted Uses in the C-3 Zone: 

2.39.10 Motel, hotel, bed and breakfast, inn, home stay lodging (which satisfies requirements in 
City Code Sections 8.750 to 8.800), and associated uses except as follows: 

a. Structures or portions of structures occupied as a residential dwelling unit after January 1, 
2019 and/or originally constructed as a residential dwelling unit may not be used as a motel 
or hotel, except as noted in Section 2.390.10.b. 

City Hall • 1095 Duane Street • Astoria, OR 97103 • Phone 503-338-5183 
planning@astoria.or.us • www.astoria.or.us 
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b. Structures or portions of structures originally constructed as a motel or hotel of greater 
than three units may be utilized as a motel and/or hotel regardless of current use as 
residential units. 

• The Astoria Development Code defines a Motel as: 
MOTEL: A building in which lodging is provided for guests for compensation and where the 
majority of rooms have direct access to the outside without the necessity of passing through the 
main lobby of the building. 

Staff Finding: The structure meets the definition of Motel because it is a building in which lodging 
is provided for guests for compensation and where a majority of rooms have direct access to the 
outside. However, within the C-3 Zone, the Astoria Development Code §2.390.10(a) prohibits 
hotel/motel use if the structure was originally constructed as a residential dwelling. 

• The Astoria Development Code defines a Hotel as: 
HOTEL: A building in which lodging is provided for guests for compensation, which may also 
provide incidental services such as restaurants, meeting rooms, or recreational facilities subject 
to Development Code standards. 

Staff Finding: The proposal meets the definition of Hotel because the building, as proposed, 
would provide lodging for guests for compensation. However, within the C-3 Zone, Astoria 
Development Code §2.390.10(a) prohibits hotel/motel use if the structure was originally 
constructed as a residential dwelling. 

CONCLUSION: As described, the structure meets the definition of Motel and Hotel; however, the 
existing multi-family structure was originally constructed as residential dwellings, and it has been 
consistently used to house people. The Astoria Development Code §2.390.10(a) prohibits hotel/motel 
use if the structure was originally constructed as a residential dwelling. To conclude, transient lodging is 
NOT a permitted use in the multi-family structure located at 1555-1561 Exchange St. in the C-3 zoning 
district (use is prohibited in unit 1555 Exchange, as well as the other dwelling units within the structure). 
The use as transient lodging does not meet the definition of motel/hotel due to the prior residential use 
of the property; therefore, the use as a Hotel or Motel is prohibited. Please cease the transient lodging 
use; cease reservations; cancel any reservations 2 weeks beyond the date on this notice; and remove 
transient lodging listing on all advertising platforms. 

If you have any questions, please feel free to contact our office. 

Regards, 
THE CITY OF ASTORIA 

Community Development Department 

End: AirBnB Listing 
EC: File 

City Hall • 1095 Duane Street • Astoria, OR 97103 • Phone 503-338-5183 
planning@astoria.or.us • www.astoria.or.us 
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Historic Downtown Riverview Flat, No. 1 
Superhost • Astoria, Oregon,  United States 

1111111101=1 

Entire rental unit hosted by Cindy 

5 guests • 2 bedrooms • 3 beds • lbath 

Entire home 

You'll have the apartment to yourself. 

Enhanced Clean 

This Host committed to Airbnb's 5-step enhanced cleaning process. 
Show more 

Fast wifi 

At 292 Mbps, you can take video calls and stream videos for your 
whole group. 

LII Self check-in 

Check yourself in with the smartlock. 

Share .c7 Save 

ii Show all photos 

$123 / night 

CHECK-IN CHECKOUT 

Add date Add date 

GUESTS 

2 guests 

Check availability 

Fa Report this listing 
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Step back in time and enjoy staying in the recently restored, 

iconic, Gilbaugh building and walk to all the best places to eat, 

drink and recreate in downtown Astoria. This well appointed, 2-

bd 1-bath flat boasts beautiful period architecture and 

wonderful river and marine traffic views. Located in the historic 

Show more > 

Where you'll sleep 

g 
Bedroom 1 
1 queen bed, 1 single bed 

What this place offers 

a River view 

pg Kitchen 

••-•• 
0 Fast wifi —292 Mbps 

2 Free parking on premises 

( 1 TV 

17§1 Washer 

Z:57 Dryer 

L r Bathtub 

'''I' Private patio or balcony 

Luggage dropoff allowed 

Bedroom 2 
1 queen bed 

[ Show all 48 amenities 
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Select check-in date 
Add your travel dates for exact pricing 

Su Mo 

December 2021 

Tu We Th 

1 

Fr Sa Su Mo 

January 

Tu We 

5 6 7 8 9 10 11 2 3 4 5 

12 13 14 15 16 17 18 9 10 11 12 

19 20 21 22 23 24 25 16 17 18 19 

26 27 28 29 30 31 23 24 25 26 

30 31 

No reviews (yet) 

This host has 235 reviews for other places to stay. Show other reviews 

We're here to help your trip go smoothly. Every reservation is covered by Airbnb's Guest Refund Policy. 

Where you'll be 

storia, Oregon, United States 
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Hosted by Cindy 
Joined in February 2016 

* 235 Reviews 

0 Identity verified 

Superhost 

Co-hosts 

Jacob 

Cindy is a Superhost 

Superhosts are experienced, highly rated hosts who are committed to providing great stays for guests. 

Response rate: 100% 

Response time: within an hour 

Contact Host 

To protect your payment, never transfer money or communicate outside of the Airbnb website or app. 

Things to know 

-louse rules 

D Check-in: 4:00 PM -11:00 PM 

D Checkout: 11:00 AM 

Self check-in with smart lock 

4 No smoking 60
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Diane Christiansen

From: Diane Christiansen
Sent: Wednesday, January 19, 2022 9:40 AM
To: austinkettleson@gmail.com
Subject: FW: 1557 exchange Astoria Air BNB

Austin, 
 
I received your voicemail about the Airbnb. I wanted you to know we are working on this.  
 
It sounds like the owners are saying that they are only using the cottage as a short‐term rental, not the apartments, 
which are not allowed to be converted from long‐term dwellings to short‐term rentals if they are already being used for 
long‐term dwellings. 
 
If you are able to, would you please send me the addresses for which the short‐term rentals are being used? I believe we 
only know about 1555 Exchange, but it's my understanding that each apartment has its own address. Knowing which 
specific units they are using for short‐term rentals will help us pursue this matter. 
 
Also, if you have any more links for the short‐term rental advertisements (for multiple units), please forward them over 
to me. 
 
Thank you very much, 
 
Diane 
 
 
‐‐‐‐‐Original Message‐‐‐‐‐ 
From: Tiffany Taylor <ttaylor@astoria.or.us>  
Sent: Wednesday, December 15, 2021 11:18 AM 
To: Diane Christiansen <dchristiansen@astoria.or.us>; Megan Leatherman <mleatherman@astoria.or.us> 
Subject: FW: 1557 exchange Astoria Air BNB 
 
Code Enforcement complaint follow up email. 
 
Please respond to Austin Kettleson on status. 
 
(this is the property I had prepared a draft letter for) Thanks! 
‐Tiffany 
 
‐‐‐‐‐Original Message‐‐‐‐‐ 
From: Austin Kettleson <austinkettleson@gmail.com> 
Sent: Tuesday, December 14, 2021 3:30 PM 
To: Tiffany Taylor <ttaylor@astoria.or.us> 
Subject: 1557 exchange Astoria Air BNB 
 
*****EXTERNAL SENDER***** 
 
Good afternoon, 
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I was curious of there was any follow up with This Air BNB. It’s continued to operate the last couple weeks and is 
disruptive to what is a small apartment building. 
 
 
Sent from my iPhone 
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Diane Christiansen

From: Bob and Cindy Magie <exchangeastoria@gmail.com>
Sent: Wednesday, January 19, 2022 9:30 AM
To: Diane Christiansen
Subject: Re: FW: Astoria Downtown Cottages

Hi Diane, 
As per our phone conversation, I am sending this long string of emails.  It diagrams the issues we had in 2020 
with the city regarding our short term rentals.  As stated above we received our business license in 2017.  We 
have been working toward this goal since 2015 when we purchased an adjacent lot that connected our property 
to 16th street we ( with our neighbor -Jake Helligso) created the required concrete entry and parking as per 
instructions from Kevin Cronin (Community Development Director) which later had to be completely removed 
and repoured as Kevin felt it was slightly too steep.  Much work, time and money has gone into development of 
our short term rentals since 2015.   We are frustrated that the bar for our business (we've been building for 
years) appears to keep moving.  It is scary to see the letter sent to us from the city.  We pride ourselves on 
following the rules and doing things the right way (we have paid significant occupancy taxes to the city).  We 
feel we have done our due diligence and done everything asked of us and have been granted permission 
repeatedly only to have it questioned again and again when there is a staff turn over.  We've lived in this town 
since 2006 and this is our home; this business is our family's livelihood.  These old buildings are very expensive 
to restore (especially to Historic Landmarks Commission standards) and maintain; income from our short term 
rentals has helped us bear these costs.  We urge you to look at the aforementioned information and resolution 
and reach out to us with any questions.  
 
Thanks, 
Bob and Cindy Magie 
 
 
 
On Fri, Dec 18, 2020 at 11:18 AM Shannon Fitzpatrick <shannon@pcm-usa.com> wrote: 
Thank you, Bob.   
 
 
RESPECTFULLY, 

SHANNON FITZPATRICK 

PCM, INC 
Pacific Capital Management 
(503) 336-9303 - Direct 
(805) 512-8822 - Direct 
(503) 850-8895 - Office 
(888) 819-6313 - Fax 
OREA: 201222845 
CA DRE: 01714909 
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On Thu, Dec 17, 2020 at 3:38 PM Bob and Cindy Magie <exchangeastoria@gmail.com> wrote: 
Hi Shannon, 
Just thought I would keep you in the loop regarding our short term rentals on exchange street.  On the 
afternoon of December 14th Cindy called the city of Astoria and tried to pay our occupancy tax on our 
vacation rentals on exchange street.  They were due on the 15th (paid via check in the mail in prior months) 
and she was hoping to pay by phone as we accidently waited until the last minute to get them paid.  Cristine 
Shade told Cindy that there was a problem with our account, that we do not have a file number and that we 
would need to talk to Barbara Fryer in the morning.   
 
After an evening spent locating all of our documentation, Cindy and I called Barbara on the morning of the 
15th.  Barbara said that we did not have legal vacation rentals, because they were located in R3 zoning and 
that we would need to stop using them accordingly.  I then mentioned that the properties are in C3 zoning and 
she responded by saying "Okay".  After a short delay she then mentioned that according code "2.390.10" ((a) 
Structures or portions of structures occupied as a residential dwelling unit after January 1, 2019 and/or 
originally constructed as a residential dwelling unit may not be used as a motel or hotel, unless (b) they were 
originally constructed as a hotel or motel) we are still out of compliance.  I then responded that we applied for 
and received a business license in October of 2017 for our Downtown Astoria Cottages (License # 5001435) 
well before the implementation of this code change.  After another pause she then said  "since your license 
was valid before the code change, you are in compliance; my apologies and I will send an email to the staff 
notifying all that you are in compliance and get a file number issued".   
 
I then asked Barbara to send us an email confirming our conversation and she apologized again and said she 
would do so.  The below email string is what Barbara sent to us and includes the discussion regarding our 
short term rentals.   
 
Also, I have attached our original business license receipt from October of 2017 and the transient room tax 
registration form that we were asked to fill out to receive a file number (File #118) and also the completed 
form.   I will also forward you the email from Cristine Shade that notifies us of our assigned file number.   
 
FYI, 
Bob Magie 
 
 
 
---------- Forwarded message --------- 
From: Barbara Fryer <BFryer@astoria.or.us> 
Date: Tue, Dec 15, 2020 at 9:02 AM 
Subject: FW: Astoria Downtown Cottages 
To: exchangeAstoria@gmail.com <exchangeAstoria@gmail.com> 
Cc: Tiffany Taylor <ttaylor@astoria.or.us>, Heidi Dlubac <HDlubac@astoria.or.us>, Cristine Shade 
<CShade@astoria.or.us>, Megan Leatherman <mleatherman@astoria.or.us> 
 

Good morning, 

  

Due to the fact that your Cottages have been in operation prior to the Home Stay Lodging/Transient Lodging 
regulations going into effect in 2019, your project called Astoria Downtown Cottages located at 1555-1569 
Exchange Street is a permitted use and may continue as a lodging facility.  We will place this email in the 
Geo File to remind future staff. 
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My apologies. 

  

Regards,  
 
Barbara 

  

From: Barbara Fryer  
Sent: Tuesday, September 15, 2020 2:36 PM 
To: Tiffany Taylor <ttaylor@astoria.or.us> 
Cc: Heidi Dlubac <HDlubac@astoria.or.us>; Cristine Shade <CShade@astoria.or.us>; Megan Leatherman 
<mleatherman@astoria.or.us> 
Subject: RE: Astoria Downtown Cottages 

  

Good afternoon, 

  

The properties in question, are zoned C3.  They cannot be converted from long-term housing to vacation 
rental if they have been used as long-term rental housing.   
 
2.390.10(a) Structures or portions of structures occupied as a residential dwelling unit after January 1, 2019 
and/or originally constructed as a residential dwelling unit may not be used as a motel or hotel, unless (b) they 
were originally constructed as a hotel or motel.   

  

The three homes located at this address 1555-1569 Exchange Street (T8N R9W Section 08 Map DC Tax lot 
18200).  The homes on this property were moved in the sixties onto this property from slide areas as 
housing.  They cannot be converted to lodging – they must remain long-term rentals. 

  

Regards, 

 
Barbara 

  

From: Tiffany Taylor  
Sent: Tuesday, September 15, 2020 2:08 PM 
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To: Barbara Fryer <BFryer@astoria.or.us> 
Subject: FW: Astoria Downtown Cottages 

  

Barbara –  

  

Did you want to chime in with some code interpretation? I’m still lost on how we are dealing with the HSL 
permitting process. (It’s probably just me.) 

  

1555-1569 Exchange is an apartment complex. 1565 Exchange is an address within that building. Sounds like 
the property owners have changed use on one of the apartments from long-term housing to vacation rental. 

  

-Tiffany 

  

TIFFANY TAYLOR 

ADMINISTRATIVE ASSISTANT 

COMMUNITY DEVELOPMENT DEPARTMENT 

1095 Duane Street Astoria OR 97103 

ttaylor@astoria.or.us 

503-338-5183 (phone) 

503-338-6538 (fax) 

  

  

  

From: Heidi Dlubac  
Sent: Tuesday, September 15, 2020 2:02 PM 
To: Cristine Shade <CShade@astoria.or.us>; Tiffany Taylor <ttaylor@astoria.or.us> 
Subject: Re: Astoria Downtown Cottages 
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I haven't seen anything for this address.  It's in the C3 zone and doesn't require a homestay 
permit.  However, a vacation rental would not be allowed per new code (structures or portions of structures 
used as residential cannot be converted to short‐term stays). 

  

  

  

From: Cristine Shade 
Sent: Tuesday, September 15, 2020 8:40:49 AM 
To: Tiffany Taylor; Heidi Dlubac 
Subject: RE: Astoria Downtown Cottages  

  

Sorry, it’s 1565 Exchange St. It was handwritten on their return. 

  

  

  

Cristine Shade 

  

  

From: Tiffany Taylor  
Sent: Tuesday, September 15, 2020 8:39 AM 
To: Cristine Shade <CShade@astoria.or.us>; Heidi Dlubac <HDlubac@astoria.or.us> 
Subject: RE: Astoria Downtown Cottages 

  

Do you have an address? Maybe an O.T.? 

-Tiffany 

  

From: Cristine Shade  
Sent: Tuesday, September 15, 2020 8:38 AM 
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To: Heidi Dlubac <HDlubac@astoria.or.us>; Tiffany Taylor <ttaylor@astoria.or.us> 
Subject: Astoria Downtown Cottages 

  

I have check for room tax from Cynthia and Robert Magie, but I don’t have any other info for them. They did 
not register with me. Are they registered with you? 

  

Cristine Shade 

Staff Accountant 

City of Astoria, Finance Department 

1095 Duane Street 

Astoria, OR 97103 

Phone:  (503) 298-2426 

Fax:  (503) 325-2997 

Email:  cshade@astoria.or.us 
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Diane Christiansen

From: Diane Christiansen
Sent: Wednesday, January 26, 2022 1:22 PM
To: Bob and Cindy Magie
Cc: Megan Leatherman
Subject: Code Enforcement | 1555-1569 Exchange

Dear Bob and Cindy, 
 
This email is in regards to the properties you have listed on Airbnb, located at 1555‐1569 Exchange Street. 
Items underlined and in blue are links.  
 
Per your email correspondence with Barbara Fryer on 12/15/2020, the two whole house rentals referred to as 
“Downtown Astoria Cottages,” located at 1565 Exchange and 1569 Exchange are allowed to continue to 
operate as short‐term rentals. 
 
Per Astoria Development Code 2.390(J), “Motel, hotel, bed and breakfast, inn, home stay lodging (which 
satisfies requirements in City Code Sections 8.750 to 8.800), and associated uses except as follows: 

1. Structures or portions of structures occupied as a residential dwelling unit after January 1, 2019 and/or 
originally constructed as a residential dwelling unit may not be used as a motel or hotel, except as 
noted in Section 2.390.J.2. 

2. Structures or portions of structures originally constructed as a motel or hotel of greater than three 
units may be utilized as a motel and/or hotel regardless of current use as residential units. (Section 
2.390.J amended by Ord 19‐07, 7‐1‐2019)” 

 
However, the multi‐family building, addressed 1555‐1563 Exchange, was not authorized by Barbara, and is not 
in compliance with the above referenced city codes. Whether or not you interpreted Barbara’s email to 
include 1555 Exchange is inconsequential to the City as it is violation to multiple City Codes. When the 
Occupational Tax/Business License was approved, it was also approved under the intent of approving 1565 
Exchange and 1569 Exchange (Downtown Astoria Cottages) only. 
 
None of the units in 1555‐1563 Exchange may be Homestay Lodging/Airbnb/Transient. They all must remain 
long‐term rentals, including the apartment listed as a short‐term rental on Airbnb.com (Link: 
https://abnb.me/92mmQLb5Wmb), which was not being used as a short‐term rental prior to January 1, 2019.  
 
Please cease the transient lodging use for the apartment rental; cease reservations; cancel any reservations 2 
weeks beyond the date on this notice; and remove transient lodging listing on all advertising platforms for the 
apartment rental only. Any future listings for short‐term rentals at 1555‐1563 Exchange may trigger code 
enforcement action per Astoria Municipal Code. You may continue to use the two cottages at 1565‐1569 
Exchange as short‐term rentals.  
 
If you have questions, please contact us to set up a meeting. 
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ePermitting: www.BuildingPermits.Oregon.gov 
ePermitting Help: https://www.oregon.gov/bcd/epermitting/howto/Pages/index.aspx 
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Diane Christiansen

From: Megan Leatherman
Sent: Friday, February 4, 2022 1:40 PM
To: exchangeastoria@gmail.com
Cc: Diane Christiansen
Subject: FW: Code Enforcement | 1555-1569 Exchange

Bob and Cindy,  
 
Thank you for taking the time to explain your situation to me. I have reviewed your situation with our City 
Attorney and unfortunately there is not anything we can do to help you out of this situation. I can understand 
how you may have misconstrued approval of your Occupational Tax (Business License) as approval of the short 
term rentals, especially with being told verbally it was ok in 2017. However, there are several places at the City 
where this is reinforced, specifically on the Occupational Tax application form. It states “You are hereby 
notified that payment of a tax, fee or charge does not entitle a business to operate in any particular location.” 
The two smaller structures are allowed to continue to be used as short term rentals but if enforcement action 
is filed you could lose this right as a result. I suggest that you follow the described actions below. Please let me 
know if you have any questions or concerns and please let know if you have any further questions.  
 
Sincerely, Meg 
 

 
ePermitting: www.BuildingPermits.Oregon.gov 
ePermitting Help: https://www.oregon.gov/bcd/epermitting/howto/Pages/index.aspx  
 

 

From: Diane Christiansen <dchristiansen@astoria.or.us>  
Sent: Wednesday, January 26, 2022 1:22 PM 
To: Bob and Cindy Magie <exchangeastoria@gmail.com> 
Cc: Megan Leatherman <mleatherman@astoria.or.us> 
Subject: Code Enforcement | 1555‐1569 Exchange 
 

Dear Bob and Cindy, 
 
This email is in regards to the properties you have listed on Airbnb, located at 1555‐1569 Exchange Street. 
Items underlined and in blue are links.  
 
Per your email correspondence with Barbara Fryer on 12/15/2020, the two whole house rentals referred to as 
“Downtown Astoria Cottages,” located at 1565 Exchange and 1569 Exchange are allowed to continue to 
operate as short‐term rentals. 
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Per Astoria Development Code 2.390(J), “Motel, hotel, bed and breakfast, inn, home stay lodging (which 
satisfies requirements in City Code Sections 8.750 to 8.800), and associated uses except as follows: 

1. Structures or portions of structures occupied as a residential dwelling unit after January 1, 2019 and/or 
originally constructed as a residential dwelling unit may not be used as a motel or hotel, except as 
noted in Section 2.390.J.2. 

2. Structures or portions of structures originally constructed as a motel or hotel of greater than three 
units may be utilized as a motel and/or hotel regardless of current use as residential units. (Section 
2.390.J amended by Ord 19‐07, 7‐1‐2019)” 

 
However, the multi‐family building, addressed 1555‐1563 Exchange, was not authorized by Barbara, and is not 
in compliance with the above referenced city codes. Whether or not you interpreted Barbara’s email to 
include 1555 Exchange is inconsequential to the City as it is violation to multiple City Codes. When the 
Occupational Tax/Business License was approved, it was also approved under the intent of approving 1565 
Exchange and 1569 Exchange (Downtown Astoria Cottages) only. 
 
None of the units in 1555‐1563 Exchange may be Homestay Lodging/Airbnb/Transient. They all must remain 
long‐term rentals, including the apartment listed as a short‐term rental on Airbnb.com (Link: 
https://abnb.me/92mmQLb5Wmb), which was not being used as a short‐term rental prior to January 1, 2019.  
 
Please cease the transient lodging use for the apartment rental; cease reservations; cancel any reservations 2 
weeks beyond the date on this notice; and remove transient lodging listing on all advertising platforms for the 
apartment rental only. Any future listings for short‐term rentals at 1555‐1563 Exchange may trigger code 
enforcement action per Astoria Municipal Code. You may continue to use the two cottages at 1565‐1569 
Exchange as short‐term rentals.  
 
If you have questions, please contact us to set up a meeting. 
 

 
 
ePermitting: www.BuildingPermits.Oregon.gov 
ePermitting Help: https://www.oregon.gov/bcd/epermitting/howto/Pages/index.aspx 
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NOTICE OF APPEAL 

Appellants/ Owners: Bob and Cindy Magie 

Property Address: 1555-1569 Exchange St 

Date of Decision on Appeal: February 4, 2020 

HMI 
18 222 

Community Development 
CITY OF AVIORIA 

Nature of the Decision on Appeal: Appellants Bob and Cindy Magie wish to appeal the Community 
Development Director's decision that short term rental use of the above-referenced property is not 
allowed. This decision came in the form of an email decision dated February 4, 2020. See attached 
email. Appellants seek review of this decision by the Planning Commission pursuant to Astoria 
Development Code (ADC 9.040.A). 

Statement of Interest: The Appellants are the owners of the above-reference properties. They are 
parties adversely affected by the Community Development Director's decision. 

Grounds for Appeal: Shortly after purchase in 2015, Appellants began to improve this property to 
accommodate 6 short term rental units. At that time, short term rental uses were permitted outright in 
the C-3 zone without limitation. In discussing their intent to put the property to short term rental use, 
the then-Community Development Director Kevin Cronin informed them that they would need to install 

1.5 off-street parking spaces for each short term rental unit. In 2017, Appellant made the required off-

street improvements. The parking was approved by the interim Community Development Director Mike 

Morgan. Over the next few years, Appellants continued to take steps necessary to put these units into 

short-term use including making substantial construction improvements and repairs, furnishing, 

management and cleaning fees, insurance and marketing. Appellants are entitled to continue pursuing 

this non-conforming use pursuant to ADC 3.160. 

In an email dated December 15, 2020, the City issued a decision confirming the validity of the 6 unit 

non-conforming use at the above-referenced address. See attached email. Most notably, this email 

states: "your project called Astoria Downtown Cottages located 1555-1569 is a permitted use and may 

continue as a lodging facility." This email serves as verification that the Appellant has established a right 

to a 6-unit short-term rental as a non-conforming use under ADC 3.200. 

In the alternative, with respect to the fourplex structure housing 1555-1561 Exchange Street, the Code 

defines the term "motel" as "a building in which lodging is provided for guests for compensation and 

where the majority of rooms have direct access to the outside without the necessity of passing through 

the main lobby of the building." Since its construction in the mid-1920s, the 4 units currently in 

existence have always been used to lodge guests for compensation where a majority of rooms have 

direct access to the outside. This structure meets the definition of "motel" today just as it did when it 

was originally constructed. As such, these 4 units within this motel may continue pursuant to ADC 

2.39.10.b. 

Further, Appellants did not receive notice of the amendments to the ADC that restricted short-term 

rentals and as a result, they cannot be bound by its obligations or are otherwise subject to challenge 

now. 

88



In closing, Appellants have made significant improvements to their property in reliance on the City's 
continued representations that a 6-unit short term rental use could continue. Fairness dictate 
respecting those previous determinations and allowing this use to continue. 
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From: Barbara Fryer <BFrver@astoria.or.us>
Date: Tue, Dec 15, 2020 at 9:02 AM 
Subject: FW: Astoria Downtown Cottages 
To: exchangeAstoriagmail.com <exchangeAstoria@gmail.com>
Cc: Tiffany Taylor <ttaylorgastoria.or.u.s>, Heidi Dlubac <HDlubaci,_,astoria.or.us>, Cristine 
Shade <CShadegastoria.or.us>, Megan Leatherman <mleathermana,astoria.or.us>

Good morning, 

Due to the fact that your Cottages have been in operation prior to the Home Stay 
Lodging/Transient Lodging regulations going into effect in 2019, your project called Astoria 
Downtown Cottages located at 1555-1569 Exchange Street is a permitted use and may continue 
as a lodging facility. We will place this email in the Geo File to remind future staff 

My apologies. 

Regards, 

Barbara 
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Megan Leatherman 
<mleatherman@astoria.or.us> 

to Diane, 
me 

Bob and Cindy, 

Feb 4, 2022, 1:39 PM (13 days ago) 

Thank you for taking the time to explain your situation to me. I have reviewed your situation 
with our City Attorney and unfortunately there is not anything we can do to help you out of this 
situation. I can understand how you may have misconstrued approval of your Occupational Tax 
(Business License) as approval of the short term rentals, especially with being told verbally it 
was ok in 2017. However, there are several places at the City where this is reinforced, 
specifically on the Occupational Tax application form. It states "You are hereby notified that 
payment of a tax, fee or charge does not entitle a business to operate in any particular location." 
The two smaller structures are allowed to continue to be used as short term rentals but if 
enforcement action is filed you could lose this right as a result. I suggest that you follow the 
described actions below. Please let me know if you have any questions or concerns and please 
let know if you have any further questions. 

Sincerely, Meg 
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Caution: ***EXTERNAL SENDER*** Do not click any link and do not open attachments unless
you have confirmed the sender.

From: Diane Christiansen
To: Austin Kettleson
Cc: Megan Leatherman
Subject: RE: Airbnb complaints
Date: Thursday, April 14, 2022 10:31:34 AM

Austin,
 
The Magie’s have filed an appeal with LUBA, the Land Use Board of Appeals, regarding the code
enforcement case for the Airbnb’s in the apartment complex. We are unable to take action until the
appeal has been resolved.
 
The City is unable to assist in tenant-landlord disputes. I believe you called this morning and I gave
you the Oregon Law Help phone number – my advice is to start with them. Another option would be
to hire an attorney and pursue civil court.
 
Diane
 

From: Austin Kettleson <austinkettleson@gmail.com> 
Sent: Thursday, April 14, 2022 8:34 AM
To: Diane Christiansen <dchristiansen@astoria.or.us>
Subject: Re: Airbnb complaints
 

 
I’ve tried that In the past doesn’t really amount to anything. Are then any updates on there ability to
air b n b ? They’ve opened an additional one in the apartment building. They’ve also been sending
me really ridiculous non compliance violations so they can evict me as soon as possible

Sent from my iPhone

On Mar 18, 2022, at 9:49 AM, Diane Christiansen <dchristiansen@astoria.or.us> wrote:

﻿
Austin,
 
I came across this on Airbnb.com. Neighbors can submit complaints directly to Airbnb
here: https://www.airbnb.com/neighbors.
 
There isn’t anything we can do right now since it’s in the legal realm but you could
make complaints on Airbnb. It might help.
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ePermitting: www.BuildingPermits.Oregon.gov
ePermitting Help: https://www.oregon.gov/bcd/epermitting/howto/Pages/index.aspx
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From: Megan Leatherman
To: Tiffany Taylor
Subject: RE: Home-Stay Lodging Lic & Code Enforcement
Date: Thursday, May 19, 2022 3:36:00 PM
Attachments: image002.png

Just so you are aware of the status Blair and I are going back and forth with Carrie Richter on
some legal points. Once we come to a conclusion we will have detailed next steps. Until then
there is nothing we can do but wait while something is worked out.
 
Sincerely, Meg
 
MLeatherman-Resized

ePermitting: www.BuildingPermits.Oregon.gov
ePermitting Help: https://www.oregon.gov/bcd/epermitting/howto/Pages/index.aspx
 
 

From: Tiffany Taylor <ttaylor@astoria.or.us> 
Sent: Thursday, May 19, 2022 10:52 AM
To: Megan Leatherman <mleatherman@astoria.or.us>
Subject: FW: Home-Stay Lodging Lic & Code Enforcement
 
Meg,
 
Please contact Brian Colonna at: (360) 787-0756. He owns the property at 1585 Exchange, east
adjacent to Bob and Cindy Magie’s property.
 
He called with concerns about 1569 Exchange. See below for some of his comments:

·        The cottage at 1569 Exchange (structure along the east property line) had a party of about
10 individuals this past weekend. Very disruptive. Never received notice of the change in use
(which kicked off a discussion about zoning, HSL requirements, etc.).

·        Brian reported that he has known the past tenants of the cottage and that the cottage was a
residential use until last year, in violation of the Jan. 2019 code change. Cottage is now used
as a vacation rental and is advertised as “River View…”

·        Reported that the Magies approached him and another neighbor, Jacob Helligso (539 16th)
last year with a proposal for “all of them to go in together and apply for a lodging license”
and rent out their properties for vacation rentals.

 
He would like an explanation and status of the Magie’s property. I told him it was under review and

131

mailto:mleatherman@astoria.or.us
mailto:ttaylor@astoria.or.us
http://www.buildingpermits.oregon.gov/
https://www.oregon.gov/bcd/epermitting/howto/Pages/index.aspx

CITY OF ASTORIA

reoponss

Megan Leatherman ucr
Oiacor

Communty Dovelopmart
Bepanmont

5033365163
ieatermanastonaris






that you would be the best person to speak with.
 
Let me know if you need more info about my phone conversation with Brian.
 
Thanks,
Tiffan
 

From: Tiffany Taylor 
Sent: Thursday, May 19, 2022 10:34 AM
To: 'margaritacolonna@att.net' <margaritacolonna@att.net>
Cc: Megan Leatherman <mleatherman@astoria.or.us>; Diane Christiansen
<dchristiansen@astoria.or.us>
Subject: Home-Stay Lodging Lic & Code Enforcement
 
Brian,
 
Thank you for your call today. As discussed, please see the attached noticing that was sent out on

September 7, 2021 for the property located at 539 16th Street. The address recipients are obtained
from the County Assessor’s real property tax records. It’s important to note that if there are any
violations or code enforcement issues, it could jeopardize the license-holder’s ability to continue
operations and/or license renewals.
 
Regarding the cottage at 1569 Exchange, we are sorry to hear about the large gathering and
disruption/noise over the weekend. Meg Leatherman, the Community Development Director, is
currently in discussions with the property owners and should be able to provide you with more
information.
 
In the meantime, if you have any further questions, please don’t hesitate to reach out.
 
Regards,
Tiffany
 
https://www.astoria.or.us/footers/TaylorT2.png
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Caution: ***EXTERNAL SENDER*** Do not click any link and do not open
attachments unless you have confirmed the sender.

From: Bob and Cindy Magie
To: Elisabeth Adams
Subject: scheduling a meeting
Date: Monday, February 6, 2023 2:40:44 PM

Good afternoon,

I am just checking in with you again regarding having a meeting with yourself and the city
manager regarding resolving our Short term rental situation with the city.

Thanks
Cindy
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5/12/2023 – Address confirmation for each structure / Magie property 
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Astoria Cottages: 1565 and 1569 Exchange 
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4-plex: 1555 – 1557 – 1559 – 1561 Exchange 
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Caution: ***EXTERNAL SENDER*** Do not click any link and do not open
attachments unless you have confirmed the sender.

From: exchangeastoria@gmail.com
To: Tiffany Taylor; Scott Spence; Sean Fitzpatrick; Carrie Richter
Subject: Fwd: Transient Lodging
Date: Friday, June 16, 2023 8:53:39 AM

Hi all,
We still have not received our assuredly positive official notice of decision that we were told
we’d receive 3 weeks ago.  Carrie Richter provided suggested language below two weeks ago
and I sent out a reminder last week.  Our LUBA appeal period is quickly ending and Cindy
and I are are exhausted with this process and would like to put it behind us. 

Thanks 
Bob Magie

Sent from my iPhone

Begin forwarded message:

From: Carrie Richter <crichter@batemanseidel.com>
Date: June 6, 2023 at 2:05:41 PM PDT
To: ttaylor@astoria.or.us, BLAIR HENNINGSGAARD <blair@astoria.law>
Cc: Bob and Cindy Magie <exchangeastoria@gmail.com>
Subject: FW: Transient Lodging

﻿
Good Afternoon:
 
In order to expedite resolution of this matter, I wanted to offer some proposed
language to the Notice of Decision and Order that I understand may be forthcoming:
 
Re:  1555, 1557, 1559, 1561, 1565 and 1569 Exchange Street Notice of Decision and
Order
 
After reviewing the material supplied, the City has determined that the four units
located at 1555, 1557, 1559, 1561 Exchange Street as well as the two cottages located
at 1565 and 1569 Exchange Street were in transient lodging use on January 1, 2019 and
as such, these six units may continue to either be placed into transient lodging use or
for residential dwelling purposes, at the owners’ discretion.  Therefore, the City’s final
decision is that six units containing residential uses, whether short or long term, have
been in continual operation since the 1920s when these properties were constructed
and may continue notwithstanding any use limitation imposed by ADC 2.39.10(a) or
other constraint on the operation of transient lodging or other residential uses.
 
As a result, the Notice of Non-Compliance dated January 10, 2022 is hereby rescinded.
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The owner shall be required to maintain required business licenses and transient room
tax registration as may apply.
 
 
I hope that this is helpful in moving this matter to closure.
 
Carrie 
 
 
 
Carrie Richter
Bateman◊Seidel
Bateman Seidel Miner Blomgren Chellis & Gram, P.C.
1000 SW Broadway, Suite 1910
Portland, OR 97205
(503) 972-9903 (direct phone)
(503) 972-9904 (direct fax)
crichter@batemanseidel.com
 
This e-mail is for the sole use of the intended recipient(s). It contains information that is confidential
and/or legally privileged. If you believe that it has been sent to you in error, please notify the sender
by reply e-mail and delete the message. Any disclosure, copying, distribution or use of this
information by someone other than the intended recipient is prohibited.

 

From: Tiffany Taylor <ttaylor@astoria.or.us>
Date: May 26, 2023 at 6:11:50 PM PDT
To: exchangeastoria@gmail.com
Cc: Scott Spence <sspence@astoria.or.us>, Blair Henningsgaard
<blair@astoria.law>, Sean Fitzpatrick <sfitzpatrick@astoria.or.us>,
Elisabeth Adams <eadams@astoria.or.us>
Subject: Transient Lodging

﻿
Bob and Cindy,
 
As a follow up to our phone conversation today, the City will prepare
a decision letter regarding the properties located at 1555-1557-1559-
1561 Exchange and 1565-1569 Exchange. The intent of the letter is to
document the allowed uses.
 
While our existing records, as well as the materials you’ve presented,
do not contain a full account of past communications and/or
permissions, the City recognizes the intended use (transient lodging)
as permissible for the two cottages, as well as the 4-plex, and will
memorialize that decision in a letter. You should expect a letter by
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the end of next week.
 
We consider the matter resolved; therefore, the pending case before
LUBA unnecessary.
 
If you have any questions, please don’t hesitate to reach out.
 
Regards,
Tiffany
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From: Tiffany Taylor
To: austinkettleson@gmail.com
Cc: Amanda Perron
Subject: Gilbaugh / Transient Lodging
Date: Monday, June 26, 2023 3:15:00 PM
Attachments: Magies_Decision Letter 6-26-2023.FINAL.pdf

image001.jpg
image003.jpg

Good Afternoon –
 
Please see the attached “Notice of Decision and Order” letter for the properties located at
1555-1557-1559-1561 Exchange, 1565 Exchange and 1569 Exchange.
 
Feel free to reach out if you have any questions.
 
Regards,
Tiffany
 

TIFFANY TAYLOR
CITY PLANNER
COMMUNITY DEVELOPMENT DEPARTMENT
1095 Duane Street Astoria OR 97103
ttaylor@astoria.or.us
503-338-5183 (phone)
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June 26, 2023 
 
 
 


Gilbaugh LLC      Via email: exchangeastoria@gmail.com 
P.O. Box 532 
Astoria, OR 97103 
 
Re:   1555-1557-1559-1561 Exchange Street; 1565 Exchange Street and 1569 Exchange Street 


Map T8N R9W Section 8DC, Tax Lot 18200; Lot 3, and north 100’ of west 35’ Lot 2, Block 
114, Shivelys 


 
This letter is a Notice of Decision and Order for the following properties: 
 


• 1555-1557-1559-1561 Exchange Street (multi-family dwelling; advertised on AirBnB as 
“Historic Downtown Riverview Flats, 1, 2, 3 and 4”) 


• 1565 Exchange Street (single-family dwelling; advertised on AirBnB as “Historic 
Downtown Cottage”) 


• 1569 Exchange Street (single-family dwelling; advertised on AirBnB as “Riverview 
Downton Cottage”) 


 
For the reasons described below, the City finds that the properties located at 1555-1557-1559-
1561, 1565 & 1569 Exchange Street may be used as transient lodging and are considered a non-
conforming use. 
 
Background: The subject properties listed above are located in the C-3 Zone (General 
Commercial).  The Astoria Development Code (ADC), adopted January 1, 2019, allows transient 
lodging as follows: 
 
ADC §2.390.J, Uses Permitted Outright in the C-3 Zone 
“Motel, hotel, bed and breakfast, inn, home stay lodging, of no more than five (5) units located 
in an existing structure, that is over fifty (50) years old, and that the transient lodging is 
accessory and subordinate to the primary use of the structure, except as follows: 


1. Structures or portions of structures occupied as a residential dwelling unit after January 
1, 2019 and/or originally constructed as a residential dwelling unit may not be used as a 
motel or hotel, except as noted in Section 2.390.J. 


 
2. Structures or portions of structures originally constructed as a motel or hotel of greater 


than three units may be utilized as a motel and/or hotel regardless of current use as 
residential units.” 


 


 


 CITY OF ASTORIA 
Founded 1811 ● Incorporated 1856 
 


COMMUNITY DEVELOPMENT  
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The subject property is currently owned by Gilbaugh LLC, which acquired it from Robert J. 
Magie and Cynthia D. Magie in April 2018.  It includes a four-plex, constructed as a residential 
facility in 1920 (1555-1557-1559-1561 Exchange) and two single family residences, that were 
moved to the property in the 1960s (1565 and 1569 Exchange). Pursuant to the language of 
ADC §2.390.J, property in the C-3 zone may not be used for transient lodging.  
 
The Magies acquired the subject property in March 2015. On that date transient lodging was 
allowed as an outright use in the C-3 zone. The Magies agreed to purchase the property with a 
plan to use all three buildings as transient lodging. Shortly after purchase, the Magies began to 
improve this property to accommodate 6 short term rental units. 
 
In 2017 the Magies obtained a business license and began using the two single family 
residences (1565 and 1569 Exchange) as transient lodging. By January 1, 2019 the four-plex was 
under extensive renovation for use as a transient lodging facility. Three of the four units in the 
four-plex were vacant; however, the fourth was occupied by a residential tenant. On December 
15, 2020, Barbara Fryer, a planner for the City, found that conversion of the two single family 
residential buildings (1565 and 1569 Exchange) from residential to transient lodging preceded 
the 2019 amendments and therefore constituted a lawful, non-conforming use. That decision is 
not contested by the City and is again confirmed. 
 
Issues surrounding the four-plex (1555-1557-1559-1561 Exchange) are slightly more complex.   
For the reasons discussed below the City finds that the four-plex was in use as transient lodging 
by January 1, 2019; as a result, its use also constitutes a lawful non-conforming use.   
 
Shortly after purchasing the property, the City’s Community Development Director informed 
the Magies that changing the use of the four-plex to transient lodging would require additional 
off-street parking spaces on its property. In May 2016, the Magies purchased additional 
property and installed required parking improvements. Over the next few years, the Magies 
continued to take steps needed to convert the four-plex to transient lodging. These activities 
included complying with landscape requirements for the C-3 zone, constructing improvements, 
repairing the building, furnishing, management and cleaning fees, insurance and marketing the 
property.  
 
As the above history of activity shows, the Magies began transient lodging improvements no 
later than May 2016. The Astoria Development Code provides that a non-conforming use may 
continue if it was legal when the use first occurred. That use “occurred” when the Magies 
moved onto the property in preparation to operate as transient lodging. The actual transient 
lodging operation was not required to consider a use as having begun. The applicable 
ordinances state: 
 


ADC 3.160 “NONCONFORMING USE: A nonconforming use is a use that legally 
conformed with applicable Development Code regulations when it first occurred 
but, due to amendments to those regulations, no longer complies with 
regulations which apply to it.” 


 
ADC 1.400 “USE, START OF: Use shall be considered as begun when the applicant 
has physically moved into the site or is in the process of physically moving into 
the site in preparation of beginning occupation and/or operation. Actual 
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operation and/or business open to the public need not occur to consider a use as 
begun.” 


 


These ordinances make clear that a use starts when an applicant begins taking the steps 
necessary to operate that use. Actual operation or opening of the business to the public need 
not occur for the use to be considered started. Therefore, the transient lodging use started no 
later than May 2016 when the Magies purchased and improved adjacent property to add 
additional off-street parking spaces. 
  


Conclusion: After reviewing the submitted documents, and researching City records, the City 
has determined that the four-plex at 1555-1557-1559-1561 Exchange Street as well as the two 
cottages located at 1565 and 1569 Exchange Street, were in transient lodging use on January 1, 
2019, and as such, these six units may continue as a transient lodging use.  With the 2019 code 
change, they are now classified as “Nonconforming Uses.” 
 


Clarification on Future Uses: Development Code Section §3.180.C.1, Nonconforming Uses, 
Discontinuance of Nonconforming Use states, “If a nonconforming use involving a structure is 
discontinued for a period of one (1) year, further use of the property shall conform to this Code 
except as follows. . .” 
 


Development Code Section §3.180.B, Change of Nonconforming Use states, “A nonconforming 
use may be changed to a conforming use. However, after a nonconforming use is changed to a 
conforming use, it shall thereafter not be changed to a use that does not conform to the use 
zone in which it is located.” 
  


As a nonconforming use, the transient lodging may continue. If the transient lodging should 
discontinue for one year, the use would need to conform with the current code.  If the use is 
changed to a conforming use, such as residential and not transient use, then it may not return 
to the nonconforming transient use.  The property use may not switch back and forth between 
conforming and nonconforming uses. 
 


As a reminder, use for transient lodging does require a City Occupational Tax (business license) 
and payment of the transient room tax. 
 
THIS IS A FINAL LAND USE DECISION. THE DECISION MAY BE APPEALED TO THE ASTORIA PLANNING COMMISSION 
BY THE APPLICANT OR A PARTY WHO RESPONDED IN WRITING TO THE PROPOSED USE BY FILING AN APPEAL WITH 
THE COMMUNITY DEVELOPMENT DIRECTOR WITHIN 15 DAYS OF THE MAILING OF THE DECISION. THE NOTICE OF 
APPEAL SHALL INDICATE THE INTERPRETATION THAT IS BEING APPEALED. 
 


Regards, 
 
 


Tiffany Taylor 
City Planner 
 
cc: Carrie Richter (crichter@batemanseidel.com)  
 Austin Kettleson (austinkettleson@gmail.com)  
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June 26, 2023 
 
 
 

Gilbaugh LLC      Via email: exchangeastoria@gmail.com 
P.O. Box 532 
Astoria, OR 97103 
 
Re:   1555-1557-1559-1561 Exchange Street; 1565 Exchange Street and 1569 Exchange Street 

Map T8N R9W Section 8DC, Tax Lot 18200; Lot 3, and north 100’ of west 35’ Lot 2, Block 
114, Shivelys 

 
This letter is a Notice of Decision and Order for the following properties: 
 

• 1555-1557-1559-1561 Exchange Street (multi-family dwelling; advertised on AirBnB as 
“Historic Downtown Riverview Flats, 1, 2, 3 and 4”) 

• 1565 Exchange Street (single-family dwelling; advertised on AirBnB as “Historic 
Downtown Cottage”) 

• 1569 Exchange Street (single-family dwelling; advertised on AirBnB as “Riverview 
Downton Cottage”) 

 
For the reasons described below, the City finds that the properties located at 1555-1557-1559-
1561, 1565 & 1569 Exchange Street may be used as transient lodging and are considered a non-
conforming use. 
 
Background: The subject properties listed above are located in the C-3 Zone (General 
Commercial).  The Astoria Development Code (ADC), adopted January 1, 2019, allows transient 
lodging as follows: 
 
ADC §2.390.J, Uses Permitted Outright in the C-3 Zone 
“Motel, hotel, bed and breakfast, inn, home stay lodging, of no more than five (5) units located 
in an existing structure, that is over fifty (50) years old, and that the transient lodging is 
accessory and subordinate to the primary use of the structure, except as follows: 

1. Structures or portions of structures occupied as a residential dwelling unit after January 
1, 2019 and/or originally constructed as a residential dwelling unit may not be used as a 
motel or hotel, except as noted in Section 2.390.J. 

 
2. Structures or portions of structures originally constructed as a motel or hotel of greater 

than three units may be utilized as a motel and/or hotel regardless of current use as 
residential units.” 

 

 

 CITY OF ASTORIA 
Founded 1811 ● Incorporated 1856 
 

COMMUNITY DEVELOPMENT  
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The subject property is currently owned by Gilbaugh LLC, which acquired it from Robert J. 
Magie and Cynthia D. Magie in April 2018.  It includes a four-plex, constructed as a residential 
facility in 1920 (1555-1557-1559-1561 Exchange) and two single family residences, that were 
moved to the property in the 1960s (1565 and 1569 Exchange). Pursuant to the language of 
ADC §2.390.J, property in the C-3 zone may not be used for transient lodging.  
 
The Magies acquired the subject property in March 2015. On that date transient lodging was 
allowed as an outright use in the C-3 zone. The Magies agreed to purchase the property with a 
plan to use all three buildings as transient lodging. Shortly after purchase, the Magies began to 
improve this property to accommodate 6 short term rental units. 
 
In 2017 the Magies obtained a business license and began using the two single family 
residences (1565 and 1569 Exchange) as transient lodging. By January 1, 2019 the four-plex was 
under extensive renovation for use as a transient lodging facility. Three of the four units in the 
four-plex were vacant; however, the fourth was occupied by a residential tenant. On December 
15, 2020, Barbara Fryer, a planner for the City, found that conversion of the two single family 
residential buildings (1565 and 1569 Exchange) from residential to transient lodging preceded 
the 2019 amendments and therefore constituted a lawful, non-conforming use. That decision is 
not contested by the City and is again confirmed. 
 
Issues surrounding the four-plex (1555-1557-1559-1561 Exchange) are slightly more complex.   
For the reasons discussed below the City finds that the four-plex was in use as transient lodging 
by January 1, 2019; as a result, its use also constitutes a lawful non-conforming use.   
 
Shortly after purchasing the property, the City’s Community Development Director informed 
the Magies that changing the use of the four-plex to transient lodging would require additional 
off-street parking spaces on its property. In May 2016, the Magies purchased additional 
property and installed required parking improvements. Over the next few years, the Magies 
continued to take steps needed to convert the four-plex to transient lodging. These activities 
included complying with landscape requirements for the C-3 zone, constructing improvements, 
repairing the building, furnishing, management and cleaning fees, insurance and marketing the 
property.  
 
As the above history of activity shows, the Magies began transient lodging improvements no 
later than May 2016. The Astoria Development Code provides that a non-conforming use may 
continue if it was legal when the use first occurred. That use “occurred” when the Magies 
moved onto the property in preparation to operate as transient lodging. The actual transient 
lodging operation was not required to consider a use as having begun. The applicable 
ordinances state: 
 

ADC 3.160 “NONCONFORMING USE: A nonconforming use is a use that legally 
conformed with applicable Development Code regulations when it first occurred 
but, due to amendments to those regulations, no longer complies with 
regulations which apply to it.” 

 
ADC 1.400 “USE, START OF: Use shall be considered as begun when the applicant 
has physically moved into the site or is in the process of physically moving into 
the site in preparation of beginning occupation and/or operation. Actual 
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operation and/or business open to the public need not occur to consider a use as 
begun.” 

 

These ordinances make clear that a use starts when an applicant begins taking the steps 
necessary to operate that use. Actual operation or opening of the business to the public need 
not occur for the use to be considered started. Therefore, the transient lodging use started no 
later than May 2016 when the Magies purchased and improved adjacent property to add 
additional off-street parking spaces. 
  

Conclusion: After reviewing the submitted documents, and researching City records, the City 
has determined that the four-plex at 1555-1557-1559-1561 Exchange Street as well as the two 
cottages located at 1565 and 1569 Exchange Street, were in transient lodging use on January 1, 
2019, and as such, these six units may continue as a transient lodging use.  With the 2019 code 
change, they are now classified as “Nonconforming Uses.” 
 

Clarification on Future Uses: Development Code Section §3.180.C.1, Nonconforming Uses, 
Discontinuance of Nonconforming Use states, “If a nonconforming use involving a structure is 
discontinued for a period of one (1) year, further use of the property shall conform to this Code 
except as follows. . .” 
 

Development Code Section §3.180.B, Change of Nonconforming Use states, “A nonconforming 
use may be changed to a conforming use. However, after a nonconforming use is changed to a 
conforming use, it shall thereafter not be changed to a use that does not conform to the use 
zone in which it is located.” 
  

As a nonconforming use, the transient lodging may continue. If the transient lodging should 
discontinue for one year, the use would need to conform with the current code.  If the use is 
changed to a conforming use, such as residential and not transient use, then it may not return 
to the nonconforming transient use.  The property use may not switch back and forth between 
conforming and nonconforming uses. 
 

As a reminder, use for transient lodging does require a City Occupational Tax (business license) 
and payment of the transient room tax. 
 
THIS IS A FINAL LAND USE DECISION. THE DECISION MAY BE APPEALED TO THE ASTORIA PLANNING COMMISSION 
BY THE APPLICANT OR A PARTY WHO RESPONDED IN WRITING TO THE PROPOSED USE BY FILING AN APPEAL WITH 
THE COMMUNITY DEVELOPMENT DIRECTOR WITHIN 15 DAYS OF THE MAILING OF THE DECISION. THE NOTICE OF 
APPEAL SHALL INDICATE THE INTERPRETATION THAT IS BEING APPEALED. 
 

Regards, 
 
 

Tiffany Taylor 
City Planner 
 
cc: Carrie Richter (crichter@batemanseidel.com)  
 Austin Kettleson (austinkettleson@gmail.com)  
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NOTICE OF APPEAL HEARING 

 

YOU ARE RECEIVING THIS NOTICE BECAUSE THERE IS A 
PROPOSED LAND USE APPLICATION NEAR YOUR PROPERTY IN ASTORIA 

 
You may participate in the appeal hearing in person or remotely. For connection options and instructions go to 
https://www.astoria.or.us/LIVE_STREAM.aspx (included on page 2 of this notice as well). You may also use a 
telephone to listen in and provide public testimony. At the start of the meeting, call (253) 215-8782 and when 
prompted enter meeting ID# 503 325 5821. 

The City of Astoria will hold an Appeal Hearing by a Hearings Officer (in lieu of the Planning Commission) 
on Thursday, November 2, 2023 at 5:30 p.m. in the Astoria City Hall, Council Chambers, 1095 Duane 
Street, Astoria. The purpose of the hearing is to consider the following request: 
 
1. Appeal (AP23-02) by Austin Kettleson, Andrew Kipp and John Windus of Administrative Decision 

concerning approval of transient lodging use at 1555-1557-1559-1561 Exchange Street (Map T8N 
R9W Section 8DC, Tax Lot 18200; Lot 3, and north 100’ of west 35’ Lot 2, Lot 1, Block 114, Shively [4-
plex] and Map T8N R9W Section 8DC, Tax Lot 18100; south 17’ Lot 1, and approximate south 50’ of 
west 30’ Lot 2, Block 114, Shively [parking]) located in the C-3 (General Commercial [4-plex]) and R-3 
(High Density Residential [parking]) Zones. The appellants cited (1) the property was occupied as 
residential use after January 1, 2019, (2) the applicant’s Occupational Tax application for transient 
lodging use only included the two “cottage” structures and not the 4-plex, (3) a potential bias on part of 
public officials, and (4) ADC § 2.390.J.1 as the specific criteria relied upon for the appeal. 
Development Code Standards in Sections 1.400 (Definitions), 2.150-2.185 (R-3 zone), 2.390-2.415 
(C-3 zone), 3 (Additional Use and Development Standards), 7 (Parking), 9 (Administrative Procedures) 
and Comprehensive Plan Sections CP.005-CP.028 (General Policies) and CP.040-CP.045 (Central 
Residential) are applicable to the request. 
 

A copy of the Notice to Appeal application, all documents and evidence relied upon by the appellants, the 
applicants and the City, as well as the applicable criteria, are available for inspection at no cost and will be 
provided at reasonable cost. The Agenda Packet will be made available seven days prior to the hearing. 
All such documents and information are available by contacting the Community Development Department 
by mail at 1095 Duane Street, Astoria, OR 97103, by email at planning@astoria.or.us or by phone at 
(503) 338-5183. 
 
The location of the hearing is accessible to the handicapped. An interpreter for the hearing impaired may 
be requested under the terms of ORS 192.630 by contacting the Community Development Department 
48 hours prior to the meeting at (503) 338-5183. 
 
All interested persons are invited to express their opinion for or against the appeal at the hearing, or 
by letter addressed to the Community Development Department via email at planning@astoria.or.us  or 
via mail at 1095 Duane St., Astoria OR 97103. Testimony and evidence must be directed toward the 
applicable criteria identified above or other criteria of the Comprehensive Plan or land use regulation, 
which you believe apply to the decision. Failure to raise an issue with sufficient specificity to afford the 

Community Development Department 
1095 Duane Street  Astoria, OR 97103  Phone 503-338-5183  www.astoria.or.us  planning@astoria.or.us 
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Hearings Officer and the parties an opportunity to respond to the issue precludes an appeal based on that 
issue. 
 
The appeal hearing, as conducted by the Hearings Officer, will include a review of the application and 
presentation of the evidence, opportunity for presentations by the applicant and those in favor of the 
request, those in opposition to the request, deliberation and decision by the Hearings Officer. The 
Hearings Officer reserves the right to modify the proposal or to continue the hearing to another date and 
time. If the hearing is continued, no further public notice will be provided. 
 
The Hearings Officer’s ruling may be appealed to the City Council by the appellants, applicant, a party to 
the hearing, or by a party who responded in writing, by filing a Notice of Appeal within 15 days after the 
Hearings Officer’s decision is mailed. Appellants should contact the Community Development Department 
concerning specific procedures for filing an appeal with the City. If an appeal is not filed with the City 
within the 15-day period, the decision of the Hearings Officer shall be final.  
 
THE CITY OF ASTORIA 

 
 
 
 

Tiffany Taylor 
City Planner         MAILED: October 12, 2023 
 

 
Public Meetings have resumed in the City Council Chambers at City Hall, 1095 Duane Street, Astoria. 

Check dates, times and location at: www.astoria.or.us 
You may also view/listen and fully participate remotely by using the following connection options: 

 
 

 
At start of our Public Meetings you will be able to join our online ZOOM meeting using your mobile or desktop 
device and watch the live video presentation and provide public testimony. 

Step #1:  Use this link: https://www.astoria.or.us/zoom/ 
Step #2:  Install the Zoom software on your mobile device, or join in a web browser 
Step #3:  If prompted, enter the Meeting ID number: 503 325 5821 

Note: Your device will automatically be muted when you enter the online meeting. At the time of public testimony, 
when prompted you may choose to select the option within the ZOOM software to "raise your hand" and notify staff 
of your desire to testify. Your device will then be un-muted by the Host and you will be called upon, based on the 
name you entered within the screen when you logged in. 

 
At start of our Public Meetings you will be able to dial-in using your telephone to listen and provide public 
testimony. 

Step #1:  Call this number: 253-215-8782 
Step #2:  When prompted, enter the Meeting ID number: 503 325 5821 

Note: Your phone will automatically be muted when you enter the conference call. At the time of public testimony, 
when prompted, you may dial *9 to "raise your hand" and notify staff of your desire to testify. Your phone will then be 
un-muted by the Host and you will be called upon based on your phone number used to dial-in. 
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ADC §3.160 NONCONFORMING LOTS, USES AND STRUCTURES 

A. Purpose. Within the zones established under this Code, there existing lots, structures and uses 
of land and structures which were lawful before this Code was passed or amended, but which 
no longer conform to the provisions of this Code. It is the intent of this Section to establish 
requirements that govern the future use of such nonconformities. 

 
 
ADC §3.180 NONCONFORMING USES 

A. Expansion of a Nonconforming Use. The expansion of a nonconforming use to a portion of a 
structure that was provided for the nonconforming use shall be permitted. When the 
expansion is to a portion of a structure that was not provided for the nonconforming use, or 
when new construction is involved, expansion may be permitted as follows: 

1. The Community Development Director may permit up to a 10% expansion of a 
nonconforming use where it is determined that there will be minimal impact on 
adjacent uses, in accordance with the procedures in Article 9. If the Community 
Development Director believes that substantial issues are involved, the Director may 
schedule a public hearing before the Planning Commission in accordance with 
procedures in Article 12. 

2. The Planning Commission may permit an expansion of a nonconforming use in excess 
of 10%, in accordance with procedures in Article 12. 

B. Change of Nonconforming Use. A nonconforming use may be changed to a conforming use. 
However, after a nonconforming use is changed to a conforming use, it shall thereafter not be 
changed to a use that does not conform to the use zone in which it is located. 

C. Discontinuance of Nonconforming Use. 
1. If a nonconforming use involving a structure is discontinued for a period of one (1) 

year, further use of the property shall conform to this Code except as follows: 
a. When a residential structure has been used in the past for more units than 

allowed, the use may continue, even if ceased for one year, with the following 
conditions: 

1) Structure was not converted back to the lesser number of units (i.e. 
removal of kitchen, etc.); and 

2) Units were legal non-conforming units and not converted without 
necessary permits; and 

3) The number of units are allowed outright or conditionally in the zone 
(i.e., duplex or multi-family dwelling in R-2, etc.); and 

4) The number of units does not exceed the density for the zone (i.e., the 
lot square footage divided by 43,560 square feet (acre) x maximum 
density of zone = number of units allowed by density; and 

5) Provide required off-street parking spaces per unit, or obtain a 
variance; and  

6) If the structure is destroyed per Section 3.190.D, the new use shall 
comply with the zone requirements and/or Section 3.190.E.  
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2.  If a nonconforming use not involving a structure is discontinued for a period 
of six (6) months, further use of the property shall conform to this Code. 

 
D. Reestablishment of Existing Non-Conforming Uses in Overwater Buildings. Nonconforming 

uses in overwater buildings located between 16th and 41st Street within the Civic Greenway 
Overlay Area existing prior to 2013, and between 41st and approximately 54th Street within 
the Neighborhood Greenway Overlay Area existing prior to 2015 may be reestablished if the 
building housing the use is unintentionally destroyed by any means to an extent exceeding 
80% of its fair market value as indicated in Section 3.190.D, provided the reconstruction of 
the building complies with the standards in Section 3.190.F and reestablishment of the use 
occurs within one year of the completion of construction. Completion of construction shall 
be determined by issuance of a temporary and/or final Certificate of Occupancy from the 
Building Official. 
 

HISTORY 
Amended by Ord. 22-01 on 11/7/2022 
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July 2019 ADC Amendment (A19-02) / C-3 Zone / Uses ADC §2.390(10) 
 
 
C-3:  GENERAL COMMERCIAL ZONE 
 
2.385.   PURPOSE. 
 
This zone is primarily for a wide range of commercial businesses, including most of those 
allowed in other commercial zones.  Compared to the C-4 Zone, the C-3 Zone is more 
appropriate for uses requiring a high degree of accessibility to vehicular traffic, low intensity 
uses on large tracts of land, most repair services, and small warehousing and wholesaling 
operations.  Unlike the C-4 Zone, there are maximum lot coverage, landscaping, and off-street 
parking requirements for all uses.   
 
2.390.   USES PERMITTED OUTRIGHT. 
 
The following uses and their accessory uses are permitted in a C-3 Zone if the Community 
Development Director determines that the uses will not violate standards referred to in Sections 
2.400 through 2.415, additional Development Code provisions, the Comprehensive Plan, and 
other City laws: 
 
  1. Business service establishment.  
 

  2. Commercial laundry or dry cleaning establishment. 
 

  3. Commercial or public off-street parking lot. 
 

  4. Communication service establishment. 
 

  5. Construction service establishment. 
 

  6. Eating and drinking establishment. 
 

  7. Educational service establishment. 
 

  8. Family day care center in single-family, two-family, or multi-family dwelling. 
 

  9. Home occupation in existing dwelling. 
 

10. Motel, hotel, bed and breakfast, inn, home stay lodging (which satisfies 
requirements in City Code Sections 8.750 to 8.800), and associated uses except 
as follows: 

 

 a. Structures or portions of structures occupied as a residential dwelling unit 
after January 1, 2019 and/or originally constructed as a residential dwelling 
unit may not be used as a motel or hotel, except as noted in Section 
2.390.10.b. 

 

 b. Structures or portions of structures originally constructed as a motel or hotel 
of greater than three units may be utilized as a motel and/or hotel 
regardless of current use as residential units. 

 

(Section 2.390.10 amended by Ord 19-07, 7-1-2019) 
 

 11. Multi-family dwelling. 
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 12. Personal service establishment.  
 

 13. Professional service establishment. 
 

 14. Public or semi-public use. 
 

 15. Repair service establishment, not including automotive, heavy equipment, or other 
major repair services. 

 

 16. Residential facility. 
 

 17. Retail sales establishment. 
   

 18. Single-family and two-family dwelling in a new or existing structure: 
 

  a. Located above or below the first floor with commercial facilities on the first 
floor of the structure. 

 

  b. Located in the rear of the first floor with commercial facilities in the front 
portion of the structure. 

 

   (Section 2.390.18.b added by Ordinance 11-08, 7-5-11) 
 

  (Section 2.390(18) amended by Ordinance 00-08, 9-6-00) 
 

 19. Transportation service establishment. 
 

 20. Conference Center. 
  (Section 2.390(20) added by Ordinance 94-06, 6-6-94) 
 

 21. Indoor family entertainment or recreation establishment. 
  (Section 2.390(21) added by Ordinance 98-01, 1-5-98) 
 

22. Transportation facilities.   
(Section 2.390.22 added by Ordinance 14-03, 4-21-14) 

 

 23. Residential Home in a new or existing structure: 
 

 a. Located above or below the first floor with commercial facilities on the first 
floor of the structure. 

 

  b. Located in the rear of the first floor with commercial facilities in the front 
portion of the structure. 

 
(Section 2.390.23 added by Ord 19-05, 6-17-2019) 
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November 2022 ADC Amendment (A22-01) / C-3 Zone / Uses ADC §2.390.J 
 
C-3: GENERAL COMMERCIAL ZONE 
2.385 PURPOSE 
2.390 USES PERMITTED OUTRIGHT 
2.395 CONDITIONAL USES PERMITTED 
2.405 LANDSCAPED OPEN AREA 
2.410 HEIGHT OF STRUCTURES 
2.415 OTHER APPLICABLE USE STANDARDS 
 
2.385 PURPOSE 
This zone is primarily for a wide range of commercial businesses, including most of those allowed in 
other commercial zones. Compared to the C-4 Zone, the C-3 Zone is more appropriate for uses 
requiring a high degree of accessibility to vehicular traffic, low intensity uses on large tracts of land, 
most repair services, and small warehousing and wholesaling operations. Unlike the C-4 Zone, there 
are maximum lot coverage, landscaping, and off street parking requirements for all uses. 
2.390 USES PERMITTED OUTRIGHT 
The following uses and their accessory uses are permitted in a C-3 Zone if the Community 
Development Director determines that the uses will not violate standards referred to in Sections 
2.400 through 2.415, additional Development Code provisions, the Comprehensive Plan, and other 
City laws: 

A. Business service establishment. 
B. Commercial laundry or dry cleaning establishment. 
C. Commercial or public off-street parking lot. 
D. Communication service establishment. 
E. Construction service establishment. 
F. Eating and drinking establishment. 
G. Educational service establishment. 
H. Family day care center in a legal dwelling unit.  
I. Home occupation in a legal dwelling unit. 
J. Motel, hotel, bed and breakfast, inn, home stay lodging, of no more than five (5) units located 

in an existing structure, that is over fifty (50) years old, and that the transient lodging is 
accessory and subordinate to the primary use of the structure, except as follows: 

1. Structures or portions of structures occupied as a residential dwelling unit after 
January 1, 2019 and/or originally constructed as a residential dwelling unit may not 
be used as a motel or hotel, except as noted in Section 2.390.J. 

2. Structures or portions of structures originally constructed as a motel or hotel of 
greater than three units may be utilized as a motel and/or hotel regardless of current 
use as residential units.  

K. Multi-family dwelling. 
L. Personal service establishment. 
M. Professional service establishment. 
N. Public or semi-public use. 
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O. Repair service establishment, not including automotive, heavy equipment, or other major 
repair services. 

P. Group Living Facility. 
Q. Retail sales establishment. 
R. Single-family and, two-family dwelling in a new or existing structure: 

1. Located above or below the first floor with commercial facilities on the first floor of 
the structure. 

2. Located in the rear of the first floor with commercial facilities in the front portion of 
the structure. 

S. Cottage Cluster Development. 
T. Transportation service establishment. 
U. Conference Center. 
V. Indoor family entertainment or recreation establishment. 
W. Transportation facilities. 
X. Residential Home or Residential Facility in a new or existing structure: 

1. Located above or below the first floor with commercial facilities on the first floor 
of the structure. 

2. Located in the rear of the first floor with commercial facilities in the front portion 
of the structure. 

 
HISTORY 
Amended by Ord. 22-01 on 11/7/2022 
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Documents received after the Appeal Packet Publication date (October 26, 2023): 

(1) Public Comment from Alicia Christian, received 11-02-2023 
(2) Public Comment from Laura Evans, received 11-02-2023 
(3) Public Comment from Jan & Ashleigh Gregor; Curt Clumpner; Dave & Pam 

Armstrong; Jasper Stone; Lake Jiroudek, received 11-02-2023 

 

All Documents were added to the Record for Appeal AP23-02 and forwarded to all 
parties for review prior to the November 2, 2023 Appeal Hearing. Copies were 
also made available to the public at the hearing. 







Caution: ***EXTERNAL SENDER*** Do not click any link and do not open
attachments unless you have confirmed the sender.

From: Jan Gregor
To: Planning
Subject: Community Development Dept / Neighbors for the Appeal Nov 2 at 5:30PM
Date: Wednesday, November 1, 2023 7:07:57 PM
Attachments: AirBnBobjection.doc

We live on Franklin above Exchange. I attended the LCPS open house when Bob Magie stated
his pride in restoring the four-plex, his intent to live in the east apartment and their intent to
give back to the community in providing long term rental with the other three units. That was
their early intent. Any claim otherwise was not voiced at that time. 

In wading through their correspondence they sound rather beleaguered.  No one forced them
to buy multiple historic properties, that was their decision.

We will not bring up the obvious parking problems or the new hotel and coming ambulance
facility in this area as they are being discussed and studied on another project. 

When the Magie’s applied for AirBnB with the two cottages, we neighbors grumbled but we
did not formally object. The situation is different today. 

The verdict is in on how AirBnB is causing problems in small tourist towns nationwide. This
public company had a boom and now is causing many problems for anyone to read about,
particularly decimating to small desirable tourist towns like Astoria. It’s time for Astoria to get
off the AirBnB wagon, not pile more on.

Transient lodging is encroaching on our Central Residential area and causing rental drought
for locals and our workforce. This decision should be based on what’s best for locals that live
and work here.

We have plenty of hotels, motels and bed and breakfasts and more in the works. They are
nowhere near capacity most of the year. Why should we let more transient lodging compete
with our established hotels, motels and B&Bs, particularly in our Central Residential area? 

This is bad for Astoria. We are opposed.

Jan and Ashleigh Gregor - 1546 Franklin Ave
Curt Clumpner - 1528 Franklin Ave
Dave and Pam Armstrong - 1510 Franklin Ave
Jasper Stone - 1527 Exchange St #2
Lake Jiroudek - 1528 Franklin Ave

mailto:jantgregor@gmail.com
mailto:planning@astoria.or.us

We live on Franklin above Exchange. I attended the LCPS open house when Bob Magie stated his pride in restoring the four-plex, his intent to live in the east apartment and their intent to give back to the community in providing long term rental with the other three units. That was their early intent. Any claim otherwise was not voiced at that time. 


In wading through their correspondence they sound rather beleaguered.  No one forced them to buy multiple historic properties, that was their decision.

We will not bring up the obvious parking problems or the new hotel and coming ambulance facility in this area as they are being discussed and studied on another project. 

When the Magie’s applied for AirBnB with the two cottages, we neighbors grumbled but we did not formally object. The situation is different today. 

The verdict is in on how AirBnB is causing problems in small tourist towns nationwide. This public company had a boom and now is causing many problems for anyone to read about, particularly decimating to small desirable tourist towns like Astoria. It’s time for Astoria to get off the AirBnB wagon, not pile more on.


Transient lodging is encroaching on our Central Residential area and causing rental drought for locals and our workforce. This decision should be based on what’s best for locals that live and work here.


We have plenty of hotels, motels and bed and breakfasts and more in the works. They are nowhere near capacity most of the year. Why should we let more transient lodging compete with our established hotels, motels and B&Bs, particularly in our Central Residential area? 

This is a bad idea. We are opposed.




Documents received at the November 2, 2023 Appeal Hearing: 

(1) Hearing Memorandum from Appellants’ attorney, Daniel Kearns 
(2) Comment from Appellant Austin Kettleson 
(3) Comment from Appellant Andrew Kipp 
(4) Comment from Appellant John Windus 

 

All Documents were collected at the meeting, added to the Record for Appeal 
AP23-02 and forwarded to all parties via email after the Appeal Hearing.  

 

Also attached: 

(1) Sign-In sheet to give testimony at the Appeal Hearing (reflects in-person 
and virtual participation). 
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 Finally, LUBA has made clear that, even when a case begins as a vested rights 
determination – an inchoate or undeveloped nonconforming use, the local decision maker cannot 
ignore and must apply the local nonconforming use criteria.  Hood River Citizens for a Local 
Economy v. City of Hood River, 65 Or. LUBA 392, 410 (2012), citing Crosley v. Columbia 
County, 65 Or LUBA 164, aff'd 251 Or App 653, 286 P3d 911 (2012).  LUBA’s rationale is that 
a vested right claim is necessarily for a use that is not yet developed or perfected, but if it were, it 
would be nonconforming, and therefore would be subject to the local nonconforming use code.  
Consequently, both sets of criteria must be evaluated in this case: Astoria’s nonconforming use 
factors in ADC §§3.160 & 3.180 and the 7 Holmes Factors. 
 
B. The applicants’ claim of lost value and investment are false. 
 
 Mr. Magie made an impassioned argument at the November 2nd hearing about his 
investment in the 4-plex units and how unfair it would be for the City to now claim that they 
cannot use the 4-plex.  If that were the truth, it would be unfair, but Mr. Magie misrepresented 
the evidence in the record.  The 4-plex was constructed and has always been used for residential 
purposes – not transient lodging, but a long-term dwelling (lease term greater than 30 days).  All 
of the renovation and actual use of the 4-plex was clearly and indisputably for residential 
purposes.  The STR idea, however, is just an after-the-fact scheme to maximize profits, but there 
is no evidence of any actual STR use or even a plan or intention of transient lodging use until 
long after January 1, 2019.  Residential use – yes, there is ample evidence of intention and actual 
long-term residential use.  Transient use – no, there is no evidence of intention or actual STR 
use.  All of the investment expended by the Magies to renovate the 4-plex is safe and they have 
not lost that value.  Their application and this appeal is only about whether they have any 
recognized right to short-term rent these apartments – a use prohibited under current zoning, i.e., 
transient lodging (lease shorter than 30 days) has been unlawful for the 4-plex since January 1, 
2019. 
 
C. The applicants’ arguments based on parking make no sense and prove no intention 

to use the 4-plex apartments for transient use. 
 
 In their nonconforming use verification application and at the hearing, the applicants 
claim that their 2017 parking plan proves their intention to short-term rent the 4-plex.  It does 
not.  First, the 2017 parking plan was submitted solely to show parking for the two cottage units, 
not the 4-plex.  The planner at the time hand-wrote the operative addresses on the top of plan as 
1565 and 1569 Exchange Street, which are the cottage addresses.  Second, the plan shows 7 
parking spaces and claims them all for the cottage units.  In fact, two of the spaces shown are on 
a different and unrelated lot on TL 8000 owned by Helligso, not Magie.  That means the 2017 
parking plan shows only 5 lawful parking spaces for the Magie property.   
 
 Third, in 2017, the ADC required two off-street spaces per dwelling, regardless of size.  
This means the two cottages required a total of 4 off-street parking spaces, and the 5 spaces 
shown in the 2017 parking plan are adequate for the cottages.  The ADC in 2017 required 1.5 
parking spaces per multi-family dwelling with more than one bedroom (each of the 4-plex units 
has 2 bedrooms).  This means that, in 2017, the 4-plex alone required 6 off-street parking spaces 
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(8 is the plan was STR use), which added to the 4 spaces required for the cottages equal a total of 
10 off-street parking spaces required for all 6 units.  The ADC requires one parking space per 
bedroom for transient uses.  The cottages have 3 bedrooms between them, plus the 8 bedrooms in 
the 4-plex, means that transient use for all 3 structures in 2017 required 11 off-street parking 
spaces.  The 2017 plan shows only 5, which is inadequate for any of these uses, including 
transient lodging use.   
 
 In summary, the 2017 parking plan purports to show nothing (no parking) for the 4-plex, 
but even if it included the 4-plex, the 2017 parking plan shows there are at most two parking 
space available for the 4-plex (if the cottages are put to STR use, they require only 3 spaces, one 
per bedroom).  In 2017 and now, STR use of the 4-plex requires 8 off-street parking spaces, and 
in 2017 (and now) there is at most 2 spaces available for the 4-plex units, not the 8 spaces that 
would be needed to short-term rent the 4-plex.   
 
 Finally, the 2017 version of the ADC parking provisions is attached.  These regulations 
show that up to 50% of required off-site parking for a particular use may be located on an 
adjacent lot, but only if the zoning for the other lot allows accessory parking.  See ADC 7.030 
(Location).  In particular, this section provides that: 
 

Off-street parking is incidental to the use which it serves.  As such, it shall be 
located in a zone appropriate to that use, or where a public parking area is a 
specific permitted use. 

 
ADC 7.030 (2017) 
 
 The subject property is zoned C-3, but the applicant’s 2017 parking plan shows 5 of the 
proposed off-street parking, including the 2 spaces on the Helligso property, which is zoned R-3. 
Uses accessory to commercial uses, such as parking serving a C-3 use, is not allowed in the R-3 
zone.  As for the two spaces on the Helligso property, ADC §7.050 (Ownership of Parking and 
Loading Areas), use of someone else’s property to satisfy a parking requirement (assuming the 
off-site area can lawfully accommodate it) requires either a recorded easement or a 5-year lease.  
The applicant’s here provide neither; therefore, the 2 spaces on Helligso’s property cannot count 
toward the applicant’s parking requirement.  ADC §7.062(B) (2017) provides for a variance 
from the mandatory parking requirements, but again, the applicants do not appear to have a 
variance for any of their required parking.   
 
 The 2017 parking plan shows that the 4-plex never had the lawful amount of parking for 
an apartment building, much less for a transient lodging use.  The site lacks the minimum 
amount of off-street parking required by the current and the 2017 code, and the applicants appear 
to have no variance from those minimum parking standards, or a lease, or an easement for any 
off-site parking.  The evidence shows they never had enough parking, especially if they claim 
their STR use of the 4-plex was (or is) lawful.   
 
 The Director’s Decision appears to rest entirely on the applicant’s false claims that they 
took preliminary steps such as adding parking to the site (Director’s Decision at 3).  However, 
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there is no evidence that any of the parking they claim to have added had anything to do with 
transient lodging use of even the cottages, and certainly none of the parking efforts had anything 
to do with satisfying the parking requirement for transient lodging use of the 4-plex.  
Consequently, the applicants never had a lawful transient lodging use at the 4-plex, i.e., it was 
not lawfully established, there is no evidence of any such intention prior to January 1, 2019, and 
it remains parking deficient today.  The basic requirement that, to qualify as a lawful 
nonconforming use, the 4-plex had to be lawfully established as STRs and in existence on the 
date restrictive zoning was first imposed (Jan 1, 2019), is simply not met. 
 
D. Any nonconforming use or vested right the applicants may have had was lost 

through lapses in use that exceed 12 months and when they put the 4-plex to a 
conforming use. 

 
 ADC §3.180(C) provides that any nonconforming use that lapses for a period exceeding 
12 months is lost.  In this case, ADC §3.180(C) means that if the applicants did not put the 4-
plex to actual STR use within 12 months of January 1, 2019, i.e., by January 1, 2020, any 
nonconforming right was lost.  There is no evidence in the record that the applicants met this 
deadline.  In fact, their property management company (Pacific Capital Management) testified in 
an April 28, 2022 letter to the following “date of first use by short-term tenant” for each of the 4-
plex units: 
 

1555 Exchange Street ............December 1, 2021 
1557 Exchange Street ............April 17, 2022 
1559 Exchange Street ............long-term tenant holding-over prevented access. 
1561 Exchange Street ............March 15, 2022 

 
This is the testimony from the applicant’s property manager and is therefore credible evidence 
that there was no transient lodging use of any of the 4-plex units before December 2021.   
 
 Even more fatal to the applicant’s nonconforming use claim is the abundant evidence that 
all of the 4-plex units have consistently been used as long-term apartments from long before 
January 1, 2019 until at least December 2021.  According to ADC §3.180(B), when a claimed 
nonconforming use is converted to a conforming use, such as a long-term tenancy apartment, any 
nonconforming use right is immediately lost.  That is exactly what happened here, because all of 
the units in the 4-plex have consistently been rented as long-term apartments.  This use 
terminated any right the applicants may have had to a transient lodging use right. 
 
E. Under the 7 Holmes factors, the applicants have no vested right to a transient 

lodging use in the 4-plex. 
 
The Supreme Court created the following factors (the so-called “Holmes factors”) as relevant in 
evaluating a vested rights claim to a particular development: 
 

1.  The good faith of the property owner in making expenditures to lawfully develop 
his property in a given manner; 
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2.  The amount of notice of any proposed re-zoning; 
 
3.  The amount of reliance on the prior zoning classification in purchasing the 
property and making expenditures to develop the property; 
 
4.  The extent to which the expenditures relate more to the nonconforming use than 
to the conforming uses; 
 
5.  The extent of the nonconformity of the proposed use as compared to the uses 
allowed in the subsequent zoning ordinances; 
 
6.  Whether the expenditures made prior to the subsequent zoning regulations show 
that the property owner has gone beyond mere contemplated use and has committed 
the property to an actual use which would in fact have been made but for the passage 
of the new zoning regulation;  
 
7. The ratio of the prior expenditures to the total cost of the proposed use. 
 
If the evidence relative to these factors establishes a “vested right,” the property 
owner may complete his improvements and thereafter use his property in a manner 
which is a nonconforming use, subject to the restrictions on nonconforming uses. 

 
Polk County v. Martin, 292 Or 69, 81 n 7, 636 P2d 952 (1981), citing with approval Clackamas 
County v. Holmes, supra. 
 
 Factor 1:  The preceding discussion informs the Holmes factors in this case by proving 
that any vested right the applicants may have had to a nonconforming STR use was lost.  First, 
there is no evidence of “good faith expenditures” toward the use of the 4-plex for transient 
lodging.  Instead, all of the expenditures were put toward making the 4-plex habitable, and they 
were actually used as long-term apartments.  As explained above, the claim of developing 
parking to serve the 4-plex as a transient lodging use is false.   
 
 Factor 3:  The same evidence (or lack of evidence) shows no investment or reliance on 
the prior zoning that allowed transient lodging, but no longer does.  There is no evidence of 
reliance on the prior zoning, and no evidence that the applicants were even aware of what the 
prior code required for transient lodging uses to operate lawfully, e.g., the 2017 off-street parking 
requirements. 
 
 Factor 4:  The same evidence also demonstrates that, rather than transient lodging, the 
applicants’ expenditures were focused on making the 4-plex units habitable, and there is no 
evidence of any expenditures related to transient lodging.  Thus, the expenditures were focused 
on a conforming use, i.e., long-term apartment use of the 4-plex, not transient lodging use. 
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 Factor 5:  The difference between transient lodging use versus long-term apartment use is 
significant and is easily proven if such evidence exists.  In this case, the applicants did not obtain 
an Occupational tax permit for the 4-plex when they obtained one for the cottage units on 
October 27, 2017.  They did not register to pay transient lodging tax on the 4-plex until 
December 2020 (they did not register until December 15, 2020).  There is no evidence they 
actually used any of the 4-plex units for transient lodging use until December 1, 2021.   
 
 Factor 6:  From the date of restrictive zoning (January 1, 2019) until December 2021, 
there is no evidence of any intention to put any of the 4-plex units to transient lodging use.  
Under the 6th Factor, therefore, there is no evidence that these owners went beyond alleged 
contemplated use and actually committed the 4-plex to actual transient lodging use.   
 
 Factor 7:  There is no evidence of how much any of the renovations cost the applicants.  
However, it is extremely difficult to imagine that they can demonstrate any expenditures made to 
make the 4-plex suitable for transient lodging, as opposed to make it suitable for a conforming 
use of long-term apartments.  Because none of the renovation costs are uniquely focused on 
converting and using the 4-plex as STRs, none of those investments are evidence that supports a 
vested right claim. 
 
 The basic requirement that, to qualify as a lawful nonconforming use, the 4-plex had to 
have been lawfully established as STRs and in existence on the date restrictive zoning was first 
imposed (Jan 1, 2019), is simply not met.  The applicants’ vested rights theory is no better, as 
explained above, so there is no legal basis for STR use of the 4-plex under either legal theory.  
Based on the foregoing arguments and my November 2, 2023 hearing memo, the Hearings 
Officer should reverse the Director and deny the nonconforming use request.  Also attached in 
support of the policy argument in my hearing memo, is the April 17, 2019 staff report and 
findings that support the 2019 code amendments, that made STRs unlawful in the C-3 zone, 
along with a copy of the zoning map for this and the neighboring property. 
 

Sincerely,  

 
Daniel Kearns, attorney for appellants Austin  
Kettleson, Andrew Kipp and John Windus 

Attachments 
cc: Clients 
 Carrie Richter, Esq. 
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ARTICLE 7 
 

OFF-STREET PARKING AND LOADING 
 
 
7.010.   PARKING AND LOADING AREAS REQUIRED. 
 
A. Off-street parking areas and off-street loading areas meeting the applicable 

requirements of this Section shall be provided and maintained: 
 
  1. For each separate use in any building or structure erected after the adoption 

of this ordinance. 
 
  2. For additional seating capacity, floor area, guest rooms, or dwelling units 

added to any existing structure or lot. 
 
  3. When the use of the structure or portion thereof is changed. 
 
B. Where a structure is added to, or a portion thereof changes in use such that 

additional parking or loading is required, only the number of additional spaces 
required under Sections 7.100 and 7.160 for the area added or changed in use need 
be provided.  Nevertheless, if the lot or structure as used prior to the addition or 
change of use did not have the number of parking and loading spaces required by 
Sections 7.100 and 7.160 and such deficiency was not lawfully nonconforming, 
parking for the entire building or use shall be provided as required by Sections 7.100 
through 7.160. 

 
C. When additional parking or loading area is required or added to an existing 

nonconforming parking or loading area, the entire parking and loading area shall be 
improved as provided in Section 7.110 and landscaped setbacks from streets shall 
be provided as required in Section 7.170. 

 
 
7.020.   REDUCTION OF PARKING AREA PROHIBITED; EXCEPTION. 
 
Off-street parking and loading areas which existed on the effective date of this ordinance or 
which are provided as required by this Section shall be maintained, or equivalent parking 
and loading areas provided; except that if this ordinance reduces the number of required 
off-street parking or loading spaces, an affected use may diminish its parking and loading 
area to the new requirements.
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7.030.  LOCATION. 

A. Off-street parking and loading areas required by this ordinance shall be provided on
the same lot with the use except that:

1. In any residential zone, up to 50% of vehicle parking spaces for dwellings and
other uses permitted in a residential zone may be located on contiguous lots
or on a lot across a street or other right-of-way from the lot with the primary
use.

2. In non-residential zones, up to 50% of the required parking area may be
located off the site of the primary use or structure provided it is within 300 feet
of such site.

B. Off-street parking is incidental to the use which it serves.  As such, it shall be located
in a zone appropriate to that use, or where a public parking area is a specific
permitted use.

7.040.  FRACTIONAL MEASUREMENTS. 

When calculations for determining the number of required off-street parking or loading 
spaces result in a requirement of fractional space, any fraction of a space less than one-half 
shall be disregarded, and a fraction of one-half or greater shall be counted as one full 
space. 

7.050.  OWNERSHIP OF PARKING AND LOADING AREAS. 

A. Except as provided for joint use parking in Section 7.070, the land to be provided for
off-street parking and loading areas, including driveways, aisles, and maneuvering
areas shall be:

1. Owned by the owner of the property served by the parking; or

2. In commercial and industrial zones, the parking may be provided by a
permanent and irrevocable easement appurtenant to the property served by
the parking; or

3. Be leased for a minimum term of five (5) years, provided that upon expiration
or termination of the lease, the parking requirements of this ordinance shall
otherwise be fully met within 90 days or the use discontinued until such
requirements are met.
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7.060.   OFF-STREET VEHICLE PARKING REQUIREMENTS. 
 
A. Except as otherwise specifically provided in this ordinance, off-street parking spaces 

shall be provided in amounts not less than those set forth in Section 7.100. 
 
B. For any proposed use not listed in Section 7.100, the Community Development 

Director shall determine the parking space requirement for the most nearly similar 
use listed in Section 7.100 with regard to traffic generation.

 
 
 
7.062   SPECIAL EXCEPTIONS TO OFF-STREET VEHICLE PARKING 

REQUIREMENTS. 
 
A. Developed Sites Exemption. 
 
 Existing buildings which encompass all or a major portion of a lot with little or no 

possibility of providing off-street parking in compliance with City Code may apply to 
the Community Development Director for authority to participate in a program 
whereby, in lieu of providing required off-street parking, annual payments would be 
made to the City for the purpose of supporting mass transit, and development of 
public parking. As an alternative to making annual cash payments, the applicant 
may, with approval of the City Council, provide a public service of equal or greater 
value than the cash payment. 

 
 1. Participation in the Program. 
 
  The Director shall approve participation in the program upon a finding that the 

lack of required off-street parking will not result in a public safety hazard.  
Participation involving the provision of compensation in the form of public 
service in lieu of cash payments also requires the concurrence of the City 
Council. 

 
 2. Location. 
 
  This exception shall apply to any change of use or expansion of a use in all 

zones except those areas where the provision of off-street parking is 
otherwise exempted. 

 
 3. Compensation. 
 
  a. Cash Payments. 
 
   The fee to be paid for each parking space not provided shall be 

$180.00 per year. 
 



City of Astoria 
Development Code 

7.062 

Article 7 – Page 4 
(Adopted 10-8-92) 

   The fee shall be paid annually on a per space basis.  The number of 
spaces subject to a fee shall be the difference between the number of 
off-street spaces provided and the number required by the Astoria 
Development Code, or, where a Variance is issued, the number of 
spaces authorized by Variance. 

 
   Payments shall be made to the City of Astoria at the beginning of each 

year the applicant is involved in the program, and shall be made, in 
accordance with a payment schedule to be established by the 
Community Development Department. 

 
  b. Compensation in Lieu of Cash Payments. 
 
   Compensation in lieu of cash payments may be accepted only upon a 

finding by the City Council that there is both a need for the proposed 
public service, and that the value of the service is equivalent to or 
greater than the cash payment described in Section 3(a) above. 

 
 (Section 7.062 Added by Ordinance 93-08, 10-18-93; amended by Ordinance 96-04, 

5-6-96) 
 
B.  Modification of Parking Space Requirements. 
 
 1. The applicant may propose a parking space standard that is different than the 

standard in Section 7.100, for review and action by the Community 
Development Director through a Class 1 variance, pursuant to Article 9. The 
applicant’s proposal shall consist of a written request, and a parking analysis 
prepared by a qualified professional. The parking analysis, at a minimum, 
shall assess the average parking demand and available supply for existing 
and proposed uses on the subject site; opportunities for shared parking with 
other uses in the vicinity; existing public parking in the vicinity; transportation 
options existing or planned near the site, such as frequent bus service, 
carpools, or private shuttles; and other relevant factors. The Community 
Development Director may reduce the off-street parking standards for sites 
with one or more of the following features: 

 
 a. Site has a bus stop with existing or planned frequent transit service (15-

minute headway or less) located adjacent to it, and the site’s frontage 
is improved with a bus stop waiting shelter, consistent with the 
standards of the applicable transit service provider: Allow up to a 20 
percent reduction to the standard number of automobile parking 
spaces; 

 
 b. Site has dedicated parking spaces for carpool/vanpool vehicles: Allow 

up to a 10 percent reduction to the standard number of automobile 
parking spaces;
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 c. Site has dedicated parking spaces for motorcycle and/or scooter or 
electric carts: Allow reductions to the standard dimensions for parking 
spaces and the ratio of standard to compact parking spaces; 

 
 d.    Available on-street parking spaces adjacent to the subject site in 

amounts equal to the proposed reductions to the standard number of 
parking spaces. 

 
 e. Site has more than the minimum number of required bicycle parking 

spaces: Allow up to a 10 percent reduction to the number of automobile 
parking spaces. 

 
   (Section 7.062.B added by Ordinance 14-03, 4-21-14) 
 
C.  Downtown Area. 
 
 Uses in the C-4 Zone (Central Commercial) and uses between 7th and 14th Streets 

in the A-2 (Aquatic Two Development) and S-2A Zones (Tourist Oriented Shoreland) 
are not required to provide off-street parking.  

 
 Exception: In the C-4 Zone, off-street parking and loading requirements shall apply to 

Lots 1, 2, 3, Block 40, McClure’s Addition (south side of 600 Block Duane Street) as 
required by Amendment A99-02, Ordinance 99-21. 

 
   (Section 7.062.C added by Ordinance 14-03, 4-21-14) 
 
7.070.   JOINT USE OF PARKING AREAS. 
 
A. The Community Development Director may authorize the joint use of parking areas 

by the following uses or activities as a Conditional Use in every zone under the 
following conditions: 

 
  1. Up to 50% of the off-street parking spaces required by this ordinance for a 

church, auditorium in a school, theater, bowling alley, night club, eating or 
drinking establishment may be satisfied by the off-street parking spaces 
provided by uses occupied only during the daytime on weekdays. 

 
  2. Up to 50% of the off-street parking spaces required by this ordinance for any 

daytime use may be satisfied by the parking spaces provided for nighttime or 
Sunday uses. 

 
  3. All jointly used spaces shall be located with relation to all uses relying on such 

spaces within the applicable distance set forth in Section 7.030.
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  4. The Planning Commission must find that there is no substantial conflict in the 
principal operating hours of the buildings or uses for which joint use of off-
street parking facilities is proposed. 

 
  5. A properly drawn legal instrument executed by the parties concerned with joint 

use of off-street parking facilities, approved as to form and manner of 
execution by Legal Counsel, shall be filed with the Community Development 
Director.  Joint use parking privileges shall continue in effect only so long as 
such an instrument, binding on all parties, remains in force.  If such instrument 
becomes legally ineffective, then parking shall be provided as otherwise 
required in this ordinance within 60 days. 

 
7.080.   CLASSIFICATION OF USES FOR PURPOSES OF JOINT USE PARKING. 
 
A. The following uses are considered daytime uses for purposes of Section 7.070: 
 
  1. Bank or other financial institution. 
 
  2. Business service establishment. 
 
  3. Clothing, shoe repair, or service establishment. 
 
  4. Household equipment or furniture store. 
 
  5. Manufacturing or wholesale building. 
 
  6. Personal service establishment. 
 
  7. Retail store. 
 
  8. Other similar primarily daytime uses as determined by the Community 

Development Director. 
 
B. The following uses are considered nighttime or Sunday uses for purposes of Section 

7.070: 
 
  1. Auditoriums incidental to a public or private school. 
 
  2. Church. 
 
  3. Eating and drinking establishment, only open after 5:00 p.m. 
 
  4. Night Club. 
 
  5. Theater.
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  6. Other similar primarily nighttime uses as determined by the Community 
Development Director. 

 
7.090.   OFF-STREET LOADING. 
 
A. Except as otherwise specifically provided in this ordinance, off-street loading shall be 

provided in amounts not less than those set forth in Section 7.160. 
 
B. A parking area meeting the requirements of Sections 7.100 through 7.110 may also 

be used for loading when the use does not require a delivery vehicle which exceeds 
a combined vehicle and load rating of 20,000 pounds, and when the parking area is 
within 25 feet of the building or use which it serves. 

 
C.  Downtown Area 
 

Uses in the C-4 Zone (Central Commercial) and uses between 7th and 14th Streets 
in the A-2 (Aquatic Two Development) and S-2A Zones (Tourist Oriented Shoreland) 
are not required to provide off-street loading.  

 
Exception: In the C-4 Zone, off-street parking and loading requirements shall apply to 
Lots 1, 2, 3, Block 40, McClure’s Addition (south side of 600 Block Duane Street) as 
required by Amendment A99-02, Ordinance 99-21. 

 
   (Section 7.090.C added by Ordinance 14-03, 4-21-14)
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7.100.  MINIMUM PARKING SPACE REQUIREMENTS. 

Table 7.100 – Off-Street Parking Space Requirements by Use. 

The following are minimum off-street parking requirements by use category.  The 
Community Development Director or Planning Commission, as applicable, may increase 
the required off-street parking based on anticipated need for a specific conditional use.  

Use Categories 
Minimum Parking per Land Use 

(Fractions are rounded up to the next whole 
number.) 

RESIDENTIAL CATEGORIES 

Single-family Dwelling, including 
manufactured homes on 
individual lots, and 
attached dwellings such as 
townhomes and 
condominiums 

2 spaces per dwelling unit 

Two-family Dwelling (Duplex) 2 spaces per dwelling unit 
Accessory Dwelling (second 

dwelling unit on a single-
family lot) 

1 additional space for the accessory dwelling 
unit 

Manufactured Dwelling in a Park 1.5 per dwelling unit 

Multi-family Dwelling including 
Group Housing 

1.5 spaces per dwelling unit with more than 
one bedroom; 

1.25 spaces per dwelling unit limited to one 
bedroom, or one bedroom group 
housing units; 

Calculation is based on specific number of 
each type of units within the complex. 

Group living, such as nursing or 
convalescent homes, rest 
homes, assisted living, 
congregate care, and 
similar special needs 
housing where clients 
have no access to driving 

1 space per 8 bedrooms plus one per 
employee 

Calculation is based on the maximum 
number of employees on one shift, not 
total employment. 

Residential Home, Residential 
Facility, and Adult Foster 
Care 

1 additional space per 3 beds for the 
home/facility 
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Use Categories 
Minimum Parking per Land Use 

(Fractions are rounded up to the next whole 
number.) 

COMMERCIAL CATEGORIES  
  
Animal hospital or kennel 1 space per 300 sq. ft. gross floor area 
Automotive repair & service, gas 

station  1 space per 1,000 sq. ft. gross floor area 

Bed and Breakfast, Home Stay 
Lodging, Inn 

1 additional space for each bedroom used 
for transient lodging 

Plus spaces required for associated uses 
such as assembly areas or restaurant. 

Daycare, Family/Home   1 space, plus required parking for dwelling 
Daycare Center 1 space per employee 

Eating and Drinking / Restaurant 1 space per 500 sq. ft. if no seating; 
1 space per 250 sq. ft. with seating. 

Educational Services, not a 
school (e.g., tutoring or 
similar services, excluding 
single student tutoring 
facilities) 

1 space per 300 sq. ft. gross floor area 

Home Occupation with customers 
and/or non-resident 
employees 

1 additional space per anticipated 
customer/employee at a specific time in 
excess of one person at a time  

Hotels, Motels, and similar uses 

1 space per guest room.  
See also, parking requirements for 

associated uses, such as restaurants, 
entertainment uses, drinking 
establishments, assembly facilities. 

Laundromat and dry cleaner 1 space per 350 sq. ft. gross floor area 
Mortuary/Funeral Home 1 space per 300 sq. ft. gross floor area 
Offices:  General, medical/dental, 

professional  1 space per 500 sq. ft. gross floor area 

Personal Services (i.e. salon, 
spa, barber, animal 
grooming, out-patient 
vetinary services)  

1 space per chair, table, or booth for 
customers 

Repair or Service other than 
automotive 1 space per 500 sq. ft. gross floor area 

Retail Sales, General 
Merchandise 1 space per 500 sq. ft. gross floor area 
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Use Categories 
Minimum Parking per Land Use 

(Fractions are rounded up to the next whole 
number.) 

Retail Sales, Bulk with a building 
(lumber and construction 
materials, furniture, 
appliances, and similar 
sales) 

1 space per 1,000 sq. ft. gross floor area 

Retail Sales, Outdoor with no 
building or building of less 
than 200 sq. ft. (i.e. 
automotive, nursery, bulk 
retail, produce, etc.) 

1 space per 1,000 sq. ft. of site used for 
retail display/storage 

  
INDUSTRIAL CATEGORIES  
  
Industrial Service, not otherwise 

categorized  1 space per 1,000 sq. ft. gross floor area 

Light Manufacturing 1 space per 2 employees on the largest shift 
Manufacturing and Production, 

Heavy Industrial with 
building greater than 5,000 
sq. ft. 

1 space per 2,500 sq. ft. gross floor area 

Marina  0.25 spaces per boat berth or docking space 
Mini-Storage 1 space per four units 

Seafood Processing and 
Associated Uses 

1 space per full-time equivalent employee 
plus 1 space per 10 seasonal 
employees.  Seasonal parking may be 
reduced with proof that employees are 
bussed to site. 

Wholesale, Warehouse, Freight 
Service 1 space per 1,500 sq. ft. gross floor area  

  
INSTITUTIONAL CATEGORIES  
  
Community Service, including 

Government Offices and 
Services 

Same requirement as non-institutional use 
for the category 

Jail 1 space per 2,000 sq. ft. gross floor area 
Medical Center/Hospital with 

overnight stay 1 space per 300 sq. ft. gross floor area 
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Use Categories 
Minimum Parking per Land Use 

(Fractions are rounded up to the next whole 
number.) 

Membership organization, club, 
lodge 

Same as specified use requirement such as 
eating and drinking establishment, public 
assembly, school, etc. 

Parks and Open Space  
Parking based on projected parking demand 

for planned uses.  See Recreation, 
outdoor. 

Public Assembly 
1 space per 100 sq. ft. of public assembly 

area where no seats provided; or  
1 space per five seats where provided 

Religious Institutions and Houses 
of Worship 

1 space per 100 sq. ft. of main assembly 
gross floor area; additional parking is not 
required for associated use areas if not 
used at same time as main assembly 
area 

School, Pre-School through 
Middle-School 1.5 space per classroom 

School, High School 7 spaces per classroom 

School, College & Vocational 1 space per 400 sq. ft. of gross floor area; 
and 1 space per 2 dorm rooms 

  
RECREATIONAL CATEGORIES  
  
Aquatic center, sports club, gym, 

rink, recreation center, 
health club, bowling alley, 
and other similar indoor 
entertainment 

1 space per 400 sq. ft. gross floor area 

Museum, art gallery, library 1 space per 600 sq. ft. gross floor area 
Outdoor recreational park, Public 

playground None 

Outdoor recreational park, 
Commercial park 1 space per 1,000 sq. ft. gross land area 

Sports Field 
1 space per 100 sq. ft. of public assembly 

area where no seats provided; or  
1 space per five seats where provided 

Theater, indoor arena:  Single 
venue 1 space per 3 seats 

Theater, indoor arena:  Multiplex 1 space per 6 seats 
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OTHER CATEGORIES  

  

Accessory Uses  

Parking standards for accessory uses are 
the same as for primary uses, but are 
pro-rated based on the percentage of 
estimated overall parking demand, 
subject to City review and approval. 

Temporary Uses 

Parking standards for temporary uses are 
the same as for primary uses, except 
that the Community Development 
Director or Planning Commission, as 
applicable, may reduce or waive certain 
development and designs standards for 
temporary uses. 

Transportation and 
Communications Facilities 
(operation, maintenance, 
preservation, and 
construction) 

None, except  where temporary parking is 
required for construction staging areas 

 
(Section 7.100 amended by Ordinance 14-03, 4-21-14) 
 
7.105.  BICYCLE PARKING. 
 
A. Standards.  
 

Bicycle parking spaces shall be provided for new development, change of use, and 
major renovation, at a minimum, based on the standards in Table 7.105.  Major 
renovation is defined as construction valued at 25% or more of the assessed value 
of the existing structure.   
 
Where an application is subject to Conditional Use Permit approval or the applicant 
has requested a reduction to an automotive parking standard, pursuant to Section 
7.062, the Community Development Director or Planning Commission, as applicable, 
may require bicycle parking spaces in addition to those in Table 7.105. 
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Table 7.105: Minimum Required Bicycle Parking Spaces 
 

Use 
Minimum Number of 

Spaces 

Long and Short 
Term Bicycle 

Parking Percentages 
Multi-family Residential 

Dwelling with 4 or 
more dwelling units 

1 bike space per 4 
dwelling units  

75% long term 
25% short term 

Commercial  
 

1 bike spaces per 
primary use or 1 per 
10 vehicle spaces, 
whichever is greater 

50% long term 
50% short term 

Industrial 1 bike spaces per 
primary use or 1 per 
20 vehicle spaces, 
whichever is greater 

25% long term 
75% short term 

Parks (active recreation 
areas greater than 
10,000 sq. ft.) 

4 bike spaces per 
10,000 sq. ft. 

100% short term 

Schools (all types) 
 

1 bike spaces per 4 
classrooms 

50% long term 
50% short term 

Institutional Uses and 
Places of Worship 

1 bike space per 20 
vehicle spaces 

100% short term 

Other Uses 2 bike spaces per 
primary use or 1 per 
10 vehicle spaces, 
whichever is greater 

50% long term 
50% short term 

 
B. Design and Location. 
  
 1.  All bicycle parking shall be securely anchored to the ground or to a structure.  
 
 2. All bicycle parking shall be designed so that bicycles may be secured to them 

without undue inconvenience, including being accessible without removing 
another bicycle. 

 
 3. All bicycle parking should be integrated with other elements in the planter strip 

when in the public right-of-way. 
 
 4. Direct access from the bicycle parking area to the public right-of-way shall be 

provided at-grade or by ramp access, and pedestrian access shall be provided 
from the bicycle parking area to the building entrance. 
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 5.  Bicycle parking shall not impede or create a hazard to pedestrians or vehicles, 
and shall not conflict with the vision clearance standards of City Code Section 
6.100. 

 
 6. Short-term bicycle parking.  
 
 a. Short-term bicycle parking shall consist of a stationary rack or other 

approved structure to which the bicycle can be locked securely. 
 
 b.  If more than 10 short-term bicycle parking spaces are required, at least 

50% of the spaces must be sheltered.  Sheltered short-term parking 
consists of a minimum 7-foot overhead clearance and sufficient area to 
completely cover all bicycle parking and bicycles that are parked 
correctly.  

 
 c. Short-term bicycle parking shall be located within 50 feet of the main 

building entrance or one of several main entrances, and no further from 
an entrance than the closest automotive parking space. 

 
 6. Long-term bicycle parking.  
 
  Long-term bicycle parking shall consist of a lockable enclosure, a secure room 

in a building on-site, monitored parking, or another form of sheltered and 
secure parking.  

 
C. Exemptions.  
 
This Section does not apply to single-family, two-family, and three-unit multi-family housing, 
home occupations, and agricultural uses. The Community Development Director or 
Planning Commission as applicable may exempt other uses upon finding that, due to the 
proximity of public bicycle parking facilities, the nature of the use, or its location, it is unlikely 
to have any patrons or employees arriving by bicycle. 
 
(Section 7.105 added by Ordinance 14-03, 4-21-14) 
 
 
7.110.   PARKING AND LOADING AREA DEVELOPMENT REQUIREMENTS. 
 
All parking and loading areas required under this ordinance, except those for a detached 
single-family dwelling on an individual lot unless otherwise noted, shall be developed and 
maintained as follows:  
 
(Section 7.110 amended by Ordinance 14-03, 4-21-14) 
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A.  Location on site.  
 

Required yards adjacent to a street, shall not be used for parking and loading areas 
unless otherwise specifically permitted in this ordinance. Side and rear yards which 
are not adjacent to a street may be used for such areas when developed and 
maintained as required in this ordinance. 

 
B. Surfacing. 
 
 All parking and loading areas and driveways thereto shall be paved with asphalt, 

concrete or other hard surface approved by the City Engineer.  Parking and loading 
areas shall be adequately designed, graded, and drained.   

 
C. Bumper guards or wheel barriers. 
 
 Permanently affixed bumper guards or wheel barriers are required and shall be so 

installed that no portion of a vehicle will project into a public right-of-way or over 
adjoining property.  The area beyond the wheel barriers or bumper guards shall be 
surfaced as required in Section 7.110(B) or landscaped. 

 
D. Size of parking spaces and maneuvering areas. 
 

The parking area, each parking space, and all maneuvering areas shall be of 
sufficient size and all curves and corners of sufficient radius as determined by the 
City Engineer to permit the safe operation of a standard size vehicle subject to the 
following minimum requirements: 
  
1.  Full size parking spaces shall be nine and one half (9.5) feet wide and 20 feet 

long.  
 
2.  Compact parking spaces shall be eight and one half (8.5) feet wide and 16 

feet long for no more than 50% of the parking spaces required.   
 

An increase to 75% compact may be approved administratively by the 
Community Development Director upon a finding that anticipated use would 
not require compliance.  An increase greater than 75% may be approved by 
the Community Development Director as a Class 1 Variance in accordance 
with Article 9. 

 
 3. Where a landscaped area, fence, or wall is adjacent to a parking space, the 

parking space shall be ten (10) feet wide. 
 
 4. A maximum of 2.5’ of a parking stall required length may extend beyond the 

wheel barrier into a landscaped area.  The parking stall shall not extend into a 
pedestrian walkway area. 
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(Section 7.110.D amended by Ordinance 14-03, 4-21-14)  
 
E. Access. 
 
 Parking or loading areas having more than four (4) spaces shall be designed so that 

vehicles do not back into public streets, or do not use public streets for maneuvering. 
All entrances and exits onto public streets shall first have a Driveway Permit from the 
Engineering Department and shall be designed and constructed to City standards.

 
 F. Lighting. 
 
 Parking or loading areas that will be used at nighttime shall be lighted.  Outdoor 

lighting shall be directed away from any adjacent residential zone or public street. 
 
G. Landscaping. 
  
 1. Landscaping shall be provided as required in Section 7.170 and Section 3.105 

through 3.120. 
 
 2. Required landscaped yards shall not be used for parking. 
 
   (Section 7.110.G amended by Ordinance 14-03, 4-21-14)  
 
H. Additional Requirements. 
 
  1. Directional signs and pavement marking shall be used to control vehicle 

movement in parking area. 
 

(Section 7.110.H amended by Ordinance 14-03, 4-21-14)  
 
I. Aisle Widths 
 
 Aisles with parking adjacent on one or both sides, depending on angle of parking 

spaces: 
 
        Minimum Width 
 
  0 - 40 degrees        12 feet 
  41 - 45 degrees     13 feet 
  46 - 55 degrees     15 feet 
  56 - 70 degrees     18 feet 
  71 - 90 degrees     24 feet
 



City of Astoria 
Development Code 

7.140  

Article 7 – Page 17 
(Adopted 10-8-92) 

7.120.   DRIVEWAY DEVELOPMENT STANDARDS. 
 
All driveways providing access to parking spaces and loading areas required under this 
ordinance, including those for a single-family dwelling on a lot, shall conform to the Astoria 
City Code Sections 2.050 through 2.100 and Development Code Section 3.008.D, in 
addition to requirements in the Astoria Engineering Design Standards for Roadways 
(Chapter 4). 
 
(Section 7.120 amended by Ordinance 14-03, 4-21-14) 
 
 
7.130.   OUTDOOR STORAGE AREA SURFACING. 
 
A. Where commercial, industrial, or shoreland zones permit outdoor storage, or if such 

storage is permitted as part of a Conditional Use in any zone, such storage areas 
and any access driveway shall be paved and shall have plans for off-site drainage 
approved by the City. 

 
7.140.   PARKING PLAN REQUIRED. 
 
Plans, at a workable scale, for all parking and loading areas required under this Section, 
shall be submitted to the Community Development Director for approval prior to issuance of 
a permit; or, if no building permit is required, at the time of application for a driveway permit; 
or, if no such permit is required, prior to commencing any paving or use of the parking or 
loading area.  No such work or use shall commence prior to approval by the City of the 
plans required by this Section. 
 
7.150.   ACCESSIBLE PARKING SPACES. 
 
A. Effective September 1, 1990, existing and new parking spaces for disabled persons 

shall be required by law at all public and government buildings. 
 
B. The size, location, dimension, and marking for accessible parking spaces shall be in 

accordance with current State and Federal regulations for accessible parking 
facilities. 

 
(Section 7.150 amended by Ordinance 14-03, 4-21-14) 
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7.160.   MINIMUM LOADING SPACE REQUIREMENTS. 
 
  USE OR GROSS SQUARE          MINIMUM               MINIMUM SIZE OF SPACE 
 FOOTAGE OF FLOOR AREA   NO. OF SPACES       WIDTH    LENGTH    HEIGHT  
 
A. Multi-Family Dwelling Units. 
 
 0 - 49 Units 0 12 ft 19 ft 12 ft 
 50 - 99 Units 1 " " " 
 100 - 199 Units 2 " " " 
 200 and over Units 3 " " " 
 
 If a recreational or service building is provided, at least one of the required loading 

spaces shall be located in conjunction with the recreational or service building. 
 
B. For Buildings Used Entirely for Office Occupancy. 
 
 Under 5,000 sq ft 0 12 ft 30 ft 14 ft 
 5,000 - 59,999 sq ft 1 " " " 
 60,000 - 249,999 sq ft 2 " " " 
 
 For each additional 100,000 square feet of any portion thereof over 250,000 square 

feet, one additional loading space.  
 
C. Commercial, Non-office, Public and Semi-Public. 
 
 Under 5,000 sq ft 0 12 ft 55 ft 14 ft 
 5,000 - 59,999 sq ft 1 " " " 
 60,000 - 249,999 sq ft 2 " " " 
 
 For each additional 100,000 square feet of any portion thereof over 250,000 square 

feet, one additional loading space.  
 
D. Industrial. 
 
 Under 5,000 sq ft 0 12 ft 55 ft 14 ft 
 5,000 - 99,999 sq ft 1 " " " 
 100,000 - 239,999 sq ft 3 " " " 
 240,000 - 319,000 sq ft 5 " " " 
 320,000 - 399,000 sq ft 6 " " " 
 400,000 - 489,999 sq ft 7 " " " 
 490,000 - 579,999 sq ft 8 " " " 
 580,000 - 669,999 sq ft 9 " " " 
 670,000 - 759,999 sq ft    10 " " "  
 For each additional 100,000 square feet or any portion thereof over 760,000 square 

feet, an additional loading space is required.
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7.170 

Article 7 – Page 19 
(Adopted 10-8-92) 

 
7.170.   LANDSCAPING OF OUTDOOR STORAGE OR PARKING AREAS. 
 
A minimum of 5% of the gross parking lot area shall be designed and maintained as 
landscaped area, subject to the standards in Sections 3.105 through 3.120.  This 
requirement shall apply to all parking lots with an area of 600 square feet or greater.  
Approved sight obscuring fences or vegetative buffers shall be constructed where 
commercial parking lots abut Residential Zones.  The minimum 5% landscaping shall be 
counted as part of the total landscaping required for the property. 
 
 
(Section 7.180, Parking in the Downtown Area, Exception added by Ordinance 99-21, 11-1-
99; Section 7.180 deleted by Ordinance 14-03, 4-21-14) 

























































a total of 11).  We added 5, which exceeds the requirement but is more convenient for our 
guests.  I have aQached a series of google aerial images illustraUng this change.     
 

2) What are the programma9c differences between short term and long term rentals?  
 
There was a great deal of tesUmony during the hearing suggesUng that the improvements that 
we made to the Gilbaugh Building were pursued only to make it habitable and as a result, those 
efforts do not establish the start of a “transient lodging facility” use, as that term is used post-
2019.     
 
First, it is important to remember that the Gilbaugh Building has always been used as 
transiUonal housing in some form or another as zoning code allowed.  The property is zoned C-3 
and mulU-family dwellings, motels and hotels were permiQed outright in this commercial zone.  
The building was located right across the street from the hospital and, according to local 
historian John Goodenberger, it provided short term housing for visiUng doctors and nurses.  
Although this transiUonal housing was not marketed for tourism the same way as it may be 
today, the Gilbaugh Building has offered transiUonal housing extending for weeks-long or 
month-long stays for individuals to some degree or another throughout its existence.   
 
Second, it is also important to understand that when we purchased the property in 2015 from 
the Lower Columbia PreservaUon Society, all but one of the units were rented.  Although the old 
carpet or painted floors, acousUc ceilings Ules with the upstairs units having rough cut cedar 
paneling on the walls and ceilings would have made it impossible to market to tourists, we 
could have conUnued to long-term rent the Gilbaugh in the state that it was in.  Therefore, the 
structural improvements were not criUcal to making the building habitable, as some claimed at 
the hearing, but rather were necessary to market for short term rentals.  
 
We knew that the only way to jusUfy the cost necessary to rehabilitate the building was with the 
expectaUon of short term rentals.  As reflected in the email from Sean Fitzpatrick at record p 
108, corroboraUng our statements of our intent:   
 

“we discussed at the Ume, maintenance and repair costs with a property as 
ornate or detailed as the Exchange Street building will result in costs beyond 
what fair market rents can support.  As a result, you would have to uUlize the 
commercial zoning to create cash flows that could support the restoraUon, 
repairs and ongoing maintenance, which meant short term rentals.  We 
discussed that hospitality was very different from habitaUon, so you would have 
to study the differences in laws pertaining to hospitality, and learn how to be a 
good neighbor and good host.”   

 
We restored the building in order to commercially market the units for short term rentals 
assuming a different return on our investment.  Long term rentals have a market maximum that 
they can earn that does not fluctuate based on seasons or overall demand.  We know this 



because we have owned and operated nine long-term units throughout the City for the past ten 
years. 
 
Further, the choices of interior finishes varies dramaUcally depending on whether you are going 
to long or short term rent.  With long term renUng, you want to select uUlitarian finishes that 
will have greater durability over Ume.  With respect to flooring, for example, we install carpet or 
vinyl flooring that will hold up against tenant furniture or dog scratching (allowing pets is 
something that must be assumed as part of ADA accommodaUon for long-term renters).  
Whereas with short term renUng, we worked hard to restore original materials (the historic 
doors and other millwork), light fixtures and hardware knowing that we will regularly have 
cleaning and maintenance in the units to check for wear.  All of the original straight-grain fir 
floors in the Gilbaugh Building were painstakingly restored.  This was done because: (1) we 
provide the furniture; (2) we can prohibit pets; and (3) short term guests are more likely to 
appreciate the creaks, squeaks and the old building smell of a restored historic structure.        
 
Another big difference between short and long term rentals relates to furnishings.  Short term 
rental units not only have to be furnished but the kitchens must be supplied with pots, pans, 
dishes, utensils, bedrooms must have linens and blankets, and bathrooms must have towels and 
paper products.  We have esUmated that furnishings and supplies for each short term unit costs 
approximately $25,000. It is important to note that we supply washers and dryers only in our 
short term units and that we had been accumulaUng furnishings for our short term rentals 
(which was (and is) stored in the basement) from 2017.  We spent months searching for period-
appropriate craksman furniture.  See aQached photos.  In addiUon, in 2019, we built out a 
space in the basement to house linens, cleaning supplies as well as surplus supplies to have 
them centrally located but inaccessible to guests this was necessary because each unit has 
access to the basement through a service stairwell. 
 
All of these acUons reinforce our statements that we started moving down a path of short term 
rentals in 2017 when we created off-street parking fully aware that it would take years before 
the building was in a condiUon to allow short term rentals.  We had no reason to believe that 
once we started down this path expending our reUrement savings and borrowing on lines of 
credit, that the City would reverse course more than six years later. 
 

3) When did short term ren9ng ac9vity actually begin? 
 
The answer to this quesUon depends on how you define “actually beginning.”  As noted above, 
the four Gilbaugh units have always been in rental use for shorter or longer term periods 
depending on the needs of the community.  The first adverUsing of a Gilbaugh unit on Airbnb 
occurred in the winter of 2021.  More specifically, the breakdown for the units is as follows: 
 
1555 F1 12/1/2021 
1561 F2 3/1/2022 
1557 F3 3/15/2022 
1559 F4 4/1/2023 



 
Although this was the first Ume that these units were adverUsed on Airbnb as available for rent 
on a daily basis, we secured the Transient Room Tax RegistraUon for 11 bedrooms in December 
of 2020.  Moreover, as the documentaUon set forth in the Hearings Officer’s packet at pages 
127-128 shows, the License number (5001435) and Customer number (019664) that City Staff 
Barbara Fryer assigned us on 12-15-20 came from our original 10-27-2017 business license and 
occupaUonal tax receipt. This reinforces the City’s conclusion that short term rental acUvity 
began in 2017 with the original Downtown CoQages tax registraUon, along with the parking.   
 
As explained at the hearing, the units in the Gilbaugh Building were in the process of being 
prepared for short term rental use since 2017.  In January, 2019, we were in the process of 
reinforcing the foundaUon.  This required parking construcUon vehicles and materials in the 
parking lot.  See aQached photos.  The noise and construcUon acUvity would have made it 
impossible to put any of the dwelling units into short term residenUal use at that Ume. 
 
In the winter of 2019, as part of working on the foundaUon, we finished porUons of the 
basement to accommodate short-term rental supply storage and started to accumulate 
furnishing for the units.   In addiUon, our contractor conUnued the buildout of our parking area 
by construcUng a retaining wall / parking barriers and marking the parking spaces. 
 
In the spring of 2020, we were working on renovaUng the unit interiors.  This included plumbing 
repairs, professional painUng, woodwork restoraUon which were not necessary to make the 
units habitable but rather to market short term rentals.  Throughout this Ume (2017 to 2023) 
but moving to one to two days per week beginning in 2020, we regularly went to garage sales, 
estate sales, anUque stores and Facebook marketplace to find period furniture, art and other 
anUques to decorate units to period and mariUme detail. These items were placed in the 
basement storage areas unUl they could be deployed into their respecUve short term rental.  In 
the winter of 2020, we learned that water intrusion into the windows on the east and south 
wall were causing interior wall damage.  As such, we were forced to scaffold and tarp the south 
wall and custom build and install metal window sills.  See aQached photos.  This process was 
slow and weather dependent but was not complete unUl April 2021.   
 
In March of 2021, we contracted with the Appellant’s company West River ConstrucUon to 
construct a fence to prevent foot traffic of guests using a neighboring driveway.  Although West 
River ConstrucUon did not complete the work as bid, we paid him anyway but had to pay 
someone else to finish the work, which was not completed unUl May 2021.   
 
In January, 2022, we installed electronic locks on the porch entry door.  In the spring of 2022, 
we purchased and installed security cameras on the porch and inside the building.  (We did not 
have them at any of our long term buildings when we installed them. We have subsequently 
installed them in the parking lot at one of our long term buildings at the recommendaUon of 
APD.)  In August of 2022, we purchased and installed Minut decibel meters to monitor sound, 
temperature and humidity levels in all units. (We do not have these in any of our long term 
units.) 



 
At no point did we ever abandon or disconUnue our efforts to market the Gilbaugh Building 
units for anything other than short term rentals and there was certainly never any gap of more 
than 12 consecuUve months where we did nothing to prepare the building or moving in the 
fixtures and ameniUes necessary to operate short term rentals.   
 
We have always worked transparently, honestly and inclusively with the city’s various staff since 
our project began in 2015.  We have conUnually and consistently progressed forward and knew 
this was going to be a slow process as money has always been Ught and as this all-consuming 
task required vast amounts of our Ume and energy.  Your denial of this appeal upholds the City 
of Astoria’s mulUple prior approvals, pays due respect to our vast good faith effort to restore 
and rehabilitate a neglected historical building and make it cashflow in a way to support itself 
while assisUng to support our other long term rentals.  And finally, your denial of this appeal 
states that land owner rights shouldn’t be taken from hardworking, well-intended owners due 
to uniformed, inexperienced and misguided public opinion when such an investment was made 
as a conforming use.    
 
 
Sincerely, 
 
 
Bob and Cindy Magie 
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From: Melissa Barber
To: Planning
Subject: Writing in Support Appeal AP23-02
Date: Friday, November 3, 2023 2:48:10 PM

I'm writing in support of the appeal (AP23-02) of the City of Astoria's approval of transient
lodging use at 1555-1557-1559-1561 Exchange Street. The city's decision sets a dangerous
precedent of making exceptions to our city code that prohibits converting long-term rentals
into transient lodging when the units have been occupied by long-term renters after January 1,
2019. The city correctly upheld the code until a new mayor was sworn in. The new mayor, by
his own admission, is a friend of and has been an advisor to the property owners, Bob and
Cindy Magie. This sets the precedent that if you're connected to the right people in town, you
can get an exception to a law that others have to follow in order to legally operate an AirBnB.

Much has been said about how the Magies emptied their savings and went into debt to prepare
the quadplex for habitation. The implication seems to be that unless they can operate the units
as short-term rentals, they're facing an undue financial burden. By doing the math, it's readily
apparent that the Magies can easily recoup their expenditures by renting the units to
tenants that stay longer than 30 days. And if renting to long-term renters is too long of a
timeline to recoup their costs, they could list the property for sale and quickly get back what
they paid and much more.

The Magies bought the property with a quadplex and two cottages for $375,000. They then
invested about another $395,000 to fix up the quadplex. They invested a total of $770,000 for
six units that are highly sought after in Astoria's long-term rental market. The quadplex units
are in a desirable area that's very close to downtown and have two bedrooms and one
bathroom. On the low end, they could rent each unit for $2,000/unit/month or $96,000 a year
for the four units. This total doesn't count the AirBnB revenue from the two cottages on the
property that they list for $200-$300/cottage/night nor the income from the illegally-operated
AirBnBs in the quadplex. When you put it all together, they're likely to recoup their initial
purchase and refurbishing expenses in five to seven years. If that schedule is too slow for their
comfort, they could sell the property and easily get over $1 million, pay off their debts, and
replenish their savings.

Two other factors appear to have influenced the city's decision: prior to January 1, 2019, the
Magies constructed off-street parking spaces and they might have purchased furniture for the
quadplex units. These are irrelevant and should not be considered when determining whether
or not to approve their application. None of us can determine a person's intent when they do
things nor do we know if they changed their intent at some point later. So, we must look for
documentation that proves their intent and when they intended it.

I'll start with the assertion that the parking was constructed with the intent of putting all of the
units on the property up as short-term rentals. The fact is they constructed the off-street
parking at a time when the city required the same number of parking spaces for long-term or
short-term rentals. Without documented evidence, how can any of us know that they
constructed the parking explicitly for short-term rentals? They constructed parking for rentals,
end of story.
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Lastly, the notion that purchasing furniture prior to January 1, 2019 demonstrates their intent
to use the units as short-term rentals doesn't make sense. Furnished apartments in Astoria are
often rented to people who stay for longer than 30 days because the area brings in many
traveling medical staff, pastors, and seasonal workers. This demographic is looking for the
lowest-lift move they can, and furnished apartments fit that to a T.

Our city codes around transient lodging were put into effect in 2019 to help protect our city's
housing for people who live here. I ask that you protect our city codes, avoid setting a
dangerous precedent, and uphold the appeal.

Thank you,
Melissa Barber
1268 Kensington, Astoria
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From: Caitlin Callahan
To: Planning
Subject: Letter opposing short term rentals at 1551-1561 Exchange Street
Date: Friday, November 3, 2023 11:00:11 AM

November 3, 2023

Astoria Planning Commission Hearings Officer
c/o Tiffany Taylor 
1095 Duane Street
Astoria, OR 97103

Re: Letter opposing short term rentals at 1551-1561 Exchange Street (AP23-02)

To whom it may concern:

We are writing in regards to last night’s hearing on the illegal short-term rentals in the
Gilbaugh Apartments. As you know, in 2019, the Astoria City Council passed a zoning
amendment that said that no commercially zoned apartment building that was
housing long-term tenants as of January 1, 2019, could be converted into a short-
term rentals. The council adopted this code amendment to prevent the further loss of
Astoria's extremely limited housing stock to conversion into STRs. The City Council
saw the impact that STRs were having on the housing supply and the need to
preserve existing housing options for residents of Astoria. 

In direct violation of the zoning code amendment, the owners of Gilbaugh Apartments
began converting long term housing units to STRs in 2021. A compliant was filed
against them and the city performed an investigation and determined that it was
indeed a violation of the 2019 code changes and, in January 2022, ordered the
property owners to stop. After this initial ruling, the property owners engaged in a
year-long legal dispute with the city. In June of this year, the property owners
SOMEHOW were able to secure a decision permitting them to convert all four long-
term apartments into short-term rentals in June 2023. Our city (and Mayor) essentially
rewarded them for breaking the law.

We want it to be known that we are adamantly opposed to the city’s permissive
decisions regarding these illegal STR conversions. The law should be enforced, and
bad actors should be held accountable. The adage of “ask for forgiveness, not
permission” is never applicable to law. The city and it’s planning and zoning
department should do everything possible to properly enforce the current regulations on
STRs. We believe this hearing is a crucial test of the political will of local leaders to enforce
the city's own laws regulating short-term rentals. Make no mistake, there are many
residents watching this case and vested in it’s outcome.

Please remember that Astoria remains a working class community. Affordable
housing in our area is becoming harder and harder to find due to STR conversions.
We are acutely aware of this struggle as one of us worked in food service
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management. The lack of housing affordability/availability was often a barrier to
securing an adequate workforce. 

What makes our city vibrant and beautiful is its diversity, which includes class. We
must stop pandering to those who are better off at the expense of those who are not.
The interests of the many trump those of the few.
 
Sincerely, 
Caitlin Callahan & Dustin Nord
90614 Hwy 202
Astoria, OR 97103 



Caution: ***EXTERNAL SENDER*** Do not click any link and do not open
attachments unless you have confirmed the sender.

From: Brenda Harper
To: Planning
Subject: In opposition to converting Gilbaugh apartments to short term rentals
Date: Thursday, November 2, 2023 8:18:06 PM

I would like to move my support to not allow the
Gilbaugh apartments building to be converted to short
term rentals. I am a part of a group Protect Astoria
Housing. Again, this is the very least that needs to be
done to remedy the housing crisis. I can't emphasize
enough the importance that we as a community support the
people that live and work here.  In a relatively short
time, STR's have caused a lot of problems here for
people. There should be swift regulation/or banning of
it because it has resulted in  the destruction of the
well being of locals-all over this country and the
world, in fact.  We can choose to not allow them at all.
If a traveler wants to become a part of the local
culture, there are far less destructive activities for
them to participate in on their vacations. It has just
gone too far!. Here's an idea; rent a hotel room!  
There needs to be very strong regulation or elimination
of STR's altogether-They've caused problems for social
stability all over the world. Online rental platforms
have caused the locals in small towns to lose their
houses and apartments!. Numerous articles documenting
this literally take seconds to find with a quick
internet news search: A 2019 BBC report  titled The
holiday island where locals have nowhere to live.  And
from another 2022 article of the Greek Reporter: The
explosion of Airbnb rentals means “soaring rents for
families, doctors leaving the islands because they can’t
find a home, and professors and teachers sleeping in
cars,”  I personally know 3 friends that are living in
their cars right now in Astoria! So, we know there is a
direct correlation between unaffordable rents and
homelessness.  I was lucky enough to get into the
 impossibly long waiting list of affordable apartments
downtown at the mixed use-retail below-and apartments
above- the Astor apartments. We need to build more
affordable housing and stop with this nonsense of
stigmatizing low income housing, of which- that occurred
with the housing proposal at Heritage square. And this
should go without saying-No  apartment should sit  empty
for half the year when we are in a housing crisis. 
I would respectively say, Please do your due diligence
as city officials to end this local displacement.
Because that's exactly what short term rentals are
doing.  
Sincerly, Brenda Harper
Astoria, OR 342 14th street

-- 
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Brenda



From: Jacob Helligso <jakehelligso@gmail.com>  
Sent: Thursday, November 9, 2023 12:50 PM 
To: Tiffany Taylor <taylor@astoria.or.us> 
Subject: Regarding Public Hearing of Magie property 
Hi Tiffany,  
 
Here is my statement for the open hearing from the mee�ng last week.  
 
Jacob Helligso 
jakehelligso@gmail.com 
 
 
To all Pertinent Parties: 
 
In March of 2015, after Bob and Cindy purchased the empty lot next to mine, we started 
discussing plans to create a shared driveway to increase access to his properties and create 
off street parking for both of us. After going through the process of planning and getting our 
lots legally changed to accommodate the plan, the construction of the driveway was 
completed in Early 2017.  
 
During our conversation around parking in 2016 we discussed the plan to move his properties 
into Short Term Rentals. I was in the process of renovating my own home and was excited by 
this idea as I had been considering doing a similar thing in my home. After looking at the city 
codes we mapped out potential parking spaces for both properties with the express intent to 
meet the city's parking requirements for Short Term Rentals. 
 
At that time there were no permits required for a commercial property to be used as an STR, 
and was considered an outright use of his property. Recognizing this, Bob and Cindy had set 
up appropriate paperwork and went through the regulations to comply with the city's codes 
shortly after buying the land with plans to move all of the units over as work was completed.  
 
Simultaneous to the creating parking, Bob and Cindy began planning and rehabbing the 
buildings to create a pleasant atmosphere for future guests starting with the two smaller 
buildings (1565 and 1569) as they needed less work and cost. We had ongoing 
conversations weekly around the project and even added additional lighting, pathway access, 
and landscaping for all three of his buildings.  
 
It was a multiyear process for both of us and we continued having conversations leading up 
to the first two being opened and I began managing their STRs in 2021.  
 
The work to the four plex was still ongoing at that point and as tenants moved out, we 
consulted on each unit's renovation as it became available and the necessary funding to 
furnish them and put in appliances was generated.  
 
At no point during our often more than once a week conversation over 7+ years did this plan 
change from the original plan to have all of the units be STRs. Then the new regulations that 
were voted into place in summer of 2019 with "retroactive" status, potentially 
jeopardizing months of work and money, which by itself seems extremely suspect 



considering the immense time lapse. Bob and Cindy once again, preemptively consulted with 
the city to ensure that we could continue with the rest of the units. They received confirmation 
that we could continue. In no way or form did the city indicate that the plan needed to be 
adjusted or additional paperwork be filed until a FULL 3 YEARS LATER when they chose to 
say that the confirmation that we received was "just an employee's opinion" after receiving an 
outside complaint.  
 
Had the idea that the work we were doing leading up to the "retroactive" policy change in 
2019 not be approved, we could have immediately closed the building for long term rentals.  
 
During that almost three years span we thought the matter settled and had continued 
converting units in the building into STRs and were in process of purchasing additional 
furnishings and creating plans for necessary work that needed to be done in each unit as 
they became available.  
 
Also, in that multi-year span there were delays as the pandemic had hit and we sheltered in 
place. First and foremost, we did not feel it was appropriate to remove renters during a crisis 
of that level. And materials for the work that still needed to be done could not be obtained. 
 
Immediately after the city changed their minds about the ongoing project Bob and Cindy once 
again worked with them to obtain permission that had already been given, now for the third 
time, leading to further complaints by people uninvolved in the process and unfamiliar with 
any background information or the multistep processes that had already been done and put 
in place. 
 
Finally, I would like to note that Bob and Cindy went above and beyond in regards to working 
with the city at every step. We often consulted the standards and he had many conversations 
with staff and always sought to be in good standing with the work being done to achieve his 
goals to the point of even attending city council meetings and actively engaging with the local 
political structure to invest in and improve our community. The truth is that working with the 
city leads to frequently moving targets (8 month after the fact "retroactive" policies and 
"employee’s opinions") and is slow to resolve things, frequently citing lost paperwork (due to 
a lack of digital record keeping) and being too busy to schedule things. Since all of this could 
have been addressed by the city at any point in 2019, it seems unreasonable to think that the 
work of the Magie's, myself, and all of the people they employed for the work across more 
than 3 years is now rendered useless. So much of the work and expense over more than 7 
years of planning and implementation was to create a "more than rental unit" atmosphere 
with quality of work and products used, infrastructural developments (including a parking area 
that goes above city standards for all six unit), perishable supplies provided for guest use, 
remodeling, furnishings, wages and cleanings, paying for utilities, additional taxes paid to the 
city county and state... and the list goes on. I cannot even begin to account for the total cost 
but from my perspective as a manager of these units it is easily over $500,000 in additional 
cost that is not just "providing an adequate and safe rental unit." 
 

Sincerely, 

Jacob Helligso 
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From: Mary Hunter
To: Planning
Subject: Short term rental - furnishings (AP23-02)
Date: Thursday, November 9, 2023 2:38:44 PM

Hello,

I attended the meeting last week where both sides in the rental dispute
made their case.

The owner indicated that he intended to present evidence that his
purchase of furniture supported that they were short term rentals from the
date of the furniture receipts. However, there are plenty of furnished long
term rentals, and especially there are furnished medium-term rentals that
are popular with tenants such as visiting nurses and coast guard.

Here are some examples from a few different sites, found in about 15
minutes of googling:

https://www.movoto.com/rental/1432-franklin-avenue-astoria-or-
97103/pid_x6u605jmcmab/

https://www.movoto.com/rental/76-w-bond-street-astoria-or-
97103/pid_jy308gu7itab/

https://www.zillow.com/homedetails/2004-Washington-Ave-N-Long-
Beach-WA-98631/2062233635_zpid/

https://www.facebook.com/marketplace/item/808610451057349/

Mary Hunter
3356 Grand Ave, Astoria, OR 97103

mailto:mhunter97103@gmail.com
mailto:planning@astoria.or.us
https://www.movoto.com/rental/1432-franklin-avenue-astoria-or-97103/pid_x6u605jmcmab/
https://www.movoto.com/rental/1432-franklin-avenue-astoria-or-97103/pid_x6u605jmcmab/
https://www.movoto.com/rental/76-w-bond-street-astoria-or-97103/pid_jy308gu7itab/
https://www.movoto.com/rental/76-w-bond-street-astoria-or-97103/pid_jy308gu7itab/
https://www.zillow.com/homedetails/2004-Washington-Ave-N-Long-Beach-WA-98631/2062233635_zpid/
https://www.zillow.com/homedetails/2004-Washington-Ave-N-Long-Beach-WA-98631/2062233635_zpid/
https://www.facebook.com/marketplace/item/808610451057349/?mibextid=dXMIcH






parking lot, meet the requirement. Yet critically, the applicants have provided no evidence
demonstrating that their use of the nine on-street parking spaces is lawfully nonconforming.

❖ As mentioned in previous testimony, the addresses listed on the parking plan approved by
the city (Appeal packet, page 9) are exclusively for the two cottages, not the 4-plex.
However, even if the approved parking plan was meant to apply to the 4-plex (which it
clearly is not), the plan shows zero on-street parking spaces. If the applicants had been
permitted to use nine on-street parking spaces to operate their transient lodging business
for all 11 bedrooms, then the on-street spaces would have been indicated on the approved
plan. However, they are not. While the applicants have now submitted a new diagram as
evidence that asserts a right to use on-street parking, this plan is not, and was not,
approved by the City of Astoria. The applicants have provided no other evidence, such as
variance or other documentation, demonstrating their right to use nine on-street parking
spaces to support the lawful operation of their transient lodging business.

❖ In the applicants' application for verification for non-conforming use, they reveal that
after the parking lot was initially constructed, the city notified them that they did not have
a permit on file to construct the driveway and that, as constructed, the driveway was
nonconforming because of an unsuitable pitch under ADA regulations (Appeal packet,
page 114). The lack of a driveway permit on file for this work casts significant doubt that
the applicants had ever received approval from the City of Astoria to construct the
parking lot to support transient lodging use before it was constructed. Besides the
recollection of a conversation alleged to have occurred 7 or 8 years ago, the applicants
have provided no evidence whatsoever showing that the City of Astoria was even aware
that they intended to convert the 4-plex to transient lodging use when the parking lot was
constructed.

The applicant’s claim that the mere existence of the parking lot shows that they intended to use
the 4-plex for transient lodging is false. In fact, the applicants have provided no evidence
whatsoever that the parking lot meets the minimum off-street parking requirements for 11
bedrooms of transient lodging, and its existence does not lend any support that transient lodging
use had been intended in the 4-plex prior to January 1st, 2019, let alone had lawfully begun
before that date.

Part B. No Evidence Demonstrating Investments Made Into the 4-Plex Were for
Transient Lodging Use Prior to the Introduction of Restrictive Zoning
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While it’s clear that the applicants have invested significant resources into restoring the
4-plex as a historic property, they have failed to provide any evidence showing the intended
outcome of that investment was short-term vacation rentals until that use became unlawful.

❖ The applicants claim that repairs made to the structure (including stabilizing the
foundation) were exclusively in support of converting the building from long-term rental
apartments into transient lodging. However, it's unclear how short-term guests (renting
the apartment for a handful of nights while on vacation) would be aware of or concerned
with the structural condition of the foundation. Instead, it’s reasonable to assume that any
major repair work done to the building’s structure, including the foundation, siding,
windows, roof, etc., was completed to address long-deferred maintenance and support its
use for any permitted purpose, including continued use as a multi-family residential
dwelling. The reasonable assumption that a property owner would want to protect their
recently acquired investment by addressing long-deferred maintenance conflicts with the
applicants' claim that, absent their intent to convert the building to transient lodging, they
would have let the property they had purchased for $375,000 continue to deteriorate.

❖ The applicants claim that the materials and finishes they choose when renovating the
building would apply exclusively to short-term vacation rentals. However, the applicants
assert, without providing evidence, that the standard to which a property is renovated
dictates its intended use. This is not the case. Property owners renovate and then rent out
apartments at various price points, including at the high end, all the time. High-end
rentals often contain luxury finishes or are restored to appeal to a higher-income renter.
Likewise, short-term rentals in popular vacation destinations like Astoria often see
frequent use and rapid turnover during the high season, sometimes from large groups.
Through noise complaints and other nuisance violations, it’s well documented that
visitors frequently use short-term vacation rentals to host large and rowdy parties. Given
the frequent hard treatment and heavy use, if a property owner were planning to renovate
a property for short-term vacation rental use, it would be logical to use durable, simple
finishes and cost-effective furniture that could tolerate the beating that short-term
vacation rentals are likely to incur. Looking at these straightforward examples, one can
see that the applicants’ assertion that only short-term vacation rentals get high-end
restorations and long-term rentals receive only utilitarian finishes is simply false.

❖ The applicants cite the furniture purchases as evidence of intent to convert the units in the
4-plex to transient lodging. Setting aside the evidence the applicants provided showing
that the purchases had occurred after transient lodging was no longer lawful use, the
claim that these purchases only apply to short-term vacation rentals is also inconsistent
with rental market practices. Apartments are frequently available for rent long-term as
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furnished units. A quick internet search will reveal several furnished listings available for
rent to long-term tenants (long-term being defined as periods greater than 30 days).
Additionally, the applicants cite several other purchases, such as security cameras and
smart locks, claiming that they support their intention to convert the 4-plex to transient
lodging. However, these purchases were all made in 2022 and 2023, more than three
years after January 1st, 2019, when transient lodging was no longer a lawful use. The
cited purchases (made years after transient lodging was no longer permitted) simply do
not support their claims that transient lodging had been intended or had actually begun
prior to it becoming prohibited.

Part C. Transient Lodging Use Did Not Begin Until Almost Two Years After It Was a
Prohibited Use

The applicants clearly admit that transient lodging had not begun in the 4-plex until
December 1st, 2021, nearly two years after that use was no longer permitted. The applicants
claim that transient lodging was not possible before those dates because of construction and other
maintenance issues in the building. Yet, they continued to sign leases and collect rent from
long-term tenants.

Perhaps the applicants thought it would be more profitable to continue to rent the 4-plex
units on a long-term basis until their construction projects were finished and would be able to
fetch higher nightly rates. However, the Astoria Development Code regulating nonconforming
use is not concerned with the ideal timing to ensure maximum profits from any particular use.
Rather, the Astoria Development Code says that to be considered nonconforming use, that use
must have begun prior to when the restrictive zoning came into effect. The applicants readily
admit it did not.

It’s also possible that the applicants thought they were free to convert the apartments in
the 4-plex from long-term rentals into short-term rentals and back again as their whims or desire
for profits dictated. They were–and are–not. The Astoria Development Code on nonconforming
use says that a nonconforming use status is immediately lost when changed to a conforming use
or when use is discontinued for 12 months.

Part D. Conclusion

We do not dispute that the applicants have invested significant resources into restoring a
long-neglected historic property. We congratulate the applicants for their accomplishment and for
doing so in a way that is consistent with the Astoria Development Code requirements for
historically designated properties.
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However, the evidence, or lack thereof, does not show the applicants’ intent to operate
short-term vacation rentals in the 4-plex until almost two years after it was prohibited. The
building was used exclusively as long-term rental housing at the time of purchase in 2015 and
until the end of 2021. There is no evidence that the applicants had any intent to do anything but
continue to rent the 4-plex apartments to long-term tenants until December 1st, 2021. It wasn’t
until then, almost two years after it became unlawful (and coinciding with a period of high
demand for vacation rentals), that the applicants took action to convert the 4-plex to transient
lodging use. Because there is ample evidence showing the applicant’s intent to operate short-term
vacation rentals after December 1st, 2021, it stands to reason that, had that use begun prior to
January 1st, 2019, the evidence would also be readily available in the form of receipts, plans,
permits, or other materials. However, there is none.

Finally, we want to make it clear that we filed this appeal not because we have anything
to gain personally from winning it but because we saw the importance of standing up to protect
long-term housing in Astoria for the people and families that live here year-round. The Astoria
City Council knew how important this goal was when it passed the 2019 code amendments with
the express purpose of preventing the conversion of long-term housing into short-term vacation
rentals (precisely what has happened here). We believe the city made a serious error when it
failed to uphold its own code meant to preserve housing stock for its residents amid a crippling
housing crisis. By reversing the city’s decision, we hope that the four long-term rental apartments
in the 4-plex will continue to do what they have always done and provide much-needed homes to
Astorians for years to come.

Respectfully,

Austin Kettleson
Andrew Kipp
John Windus
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