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Why Are We Here?

* Land use decisions have and continue to produce short and long term
ramifications that effect the livability of Warrenton.

* Constituents have raised concerns about the confusing nature of land
use laws and about their rights to participate in land use decisions.

* The City Commission has adopted a "Warrenton for Warrenton"
mantra, which requires being more introspective about what
development means to residents

* The City Commission wants to empower Warrenton citizens to take a
greater interest and participation in land use decisions.



The Situation

* ODOT controls all major thoroughfares Warrenton
* E Harbor Ave
* S Main Ave
* NW Warrenton Dr

Pacific Dr

Ensign Ave (east of 101)

Spur 104/Alt 101, BUS 101, HWY 104 and HWY 101

e County Controls: Ridge Road

 Failures to hold developers to standards have resulted in reduced livability
e Traffic
*  Substandard roads
* Nosidewalks
* Lack of lighting
* Higher potential for flooding



Goal 2 Workshop:

City of Warrenton

Lisa.Phipps@state.or.us



mailto:Lisa.Phipps@state.or.us

A Little History

» 1919 - Oregon legislature permits cities to zone private
land

» 1947 — Oregon legislature permits counties to zone
private land

» 1963 — Oregon legislature establishes the Exclusive
Farm Use (EFU) zone and the uses it allows




A Little History

» 1973 - Senate Bill 100 creates the Land Conservation and Development
Commission (LCDC) charging it with adopting statewide planning goals

» 1975 —First 14 goals adopted

» 1975 - Goal 15 adopted

» 1976 — Goals 16-19 adopted (coastal resource goals)

» 1976-86 — LCDC acknowledges all city and county comprehensive plans
o 2011 —Warrenton’s plan was originally acknowledged in 1980

» 1977 - The Oregon Coastal Management Program was created to “to work in
partnership with coastal local governments, state and federal agencies, and other
stakeholders to ensure that Oregon's coastal and ocean resources are managed,
conserved, and developed consistent with statewide planning goals.”




GOAL l
Citizen Involvement
To develop a citizen involvement program that
insures the opportunity

for citizens to be involved in all phases of the
planning process.




Diversity, Equity, and Inclusion

» Diversity: Diversity is the presence of difference within
a given setting.

» Equity: Equity is an approach that ensures everyone
access to the same opportunities

» Inclusion: Inclusion is about folks with different
identities feeling and/or being valued, leveraged, and
welcomed within a given setting




GOAL 2
WHAT DOES IT DO?

» Goal 2 requires local governments to have
comprehensive land use plans and implementing
ordinances that comply with the applicable Statewide
Planning Goals.
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STATEWIDE PLANNING GOALS

Goal 1 - Citizen Involvement

Goal 2 — Land Use Planning

Goal 3 — Agricultural Lands

Goal 4 - Forest Lands

Goal 5 —Natural Resources, Scenic and Historic Areas, and Open Spaces
Goal 6 — Air, Water, and Land Resources Quality
Goal 7 - Areas Subject to Natural Hazards

Goal 8 - Recreation Needs

Goal 9 — Economic Development

Goal 10 - Housing

Goal 11 - Public Facilities and Services

Goal 12 - Transportation

Goal 13 — Energy Conservation

Goal 14 - Urbanization

Goal 16 — Estuarine Resources

Goal 17 — Coastal Shorelands

Goal 18 — Beaches and Dunes

Goal 19 — Ocean Resources




Statewide
Planning Goals

Oregon Revise}
Statutes (ORSM

Oregon Admin.
Rules (OAR)

Comprehensive
Plan
A 4
Local
Ordinances
A 4
\ Local )

Decisions




State and Local Responsibilities

» State
o Set land use policy (goals and rules)
o Acknowledge city and county plans
o Enforce goals
o Review plan amendments

o Administer periodic review requirements
* No longer a requirement for Cities with a population of less
than 10,000 (including the UGB)
o Provide technical assistance to cities and counties
* North Coast Regional Representative
* Dollars
* Technical support




State and Local Responsibilities

» Cities and Counties

o Adopt plans and codes in compliance
with statewide goals

o Address local vision and needs
o Make land use decisions

o Enforce codes and ordinances
o Provide assistance to the public




GOAL 2
HOW?

» Comprehensive plans must have a factual base, and follow
their plan when making decisions on appropriate zoning.

» Comprehensive plans must comply with the requirements
of each applicable statewide planning goal.

» Cities and counties must build their City and county plans
must be consistent with one another. Special district and
state agency plans and programs must be coordinated with
comprehensive plans.
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Comprehensive Plan

» Establishes a “vision”
» Guiding land use document for local government

» Comprehensive document that guides land use,
infrastructure, development, conservation of natural
resources, economic development, etc.




Comprehensive Plan

» A comp plan includes the following
components:

o Factual base — natural, social, and economic
information

o Goals and policies — statements of intent
used to guide implementing measures

o Implementing measures — zoning and
development codes, land division
ordinances, etc.

o Maps - future land use and zoning




Zoning & Development Code

» Specific regulations designed to
implement comprehensive plan policies

»Regulates uses, location, density, height,
setbacks, etc.

» Sets forth the criteria or standards that
each application must meet in order to
be approved

» Includes zoning, permitting procedures,
development standards, and subdivision
and partition standards




Types of Decisions

» Legislative Land Use Decision

o Adoption and amendment of policies and
ordinances

o Large geographic area, many ownerships
o No decision is required
o Adopted by elected officials

o Role of planning commission is to make a
recommendation

o Usually at least two hearings




Types of Decisions

» Quasi-judicial Land Use Decision

o Application of pre-existing criteria and
requiring exercise of discretion

o vingle or few ownerships
o Action required

o Planning staff, hearings officer, or
planning commission makes the initial
decision; local appeal possible

o Opportunity for a hearing is required




Types of Decisions

> Ministerial Action

o Application of pre-existing criteria and
requiring no exercise of discretion

o Usually one site
o Action required

o Staff makes the decision, with no appeal
opportunity

o No hearing




Notice requirements

» Legislative — general notice and
“Measure 56 notice

» Quasi-judicial - to property owners
within a prescribed distance and others
who request it

> Ministerial — none




Findings

» Purposes of findings include:

o Aiding careful consideration of criteria by the reviewing
body

o Establishing what evidence the reviewing body relied on

o Explaining how the conclusions are supported by substantial
evidence




Findings

» Tips for making good findings:
o Identify all of the applicable criteria
o Address each criterion separately
o State the fact that leads to the conclusion

o Where there 1s inconsistent evidence, state there was
conflicting evidence, but the hearings body believed certain
evidence for certain reasons




Findings

» Tips for making good findings:

o Articulate the link between the project impact and the
conditions being imposed

o Avoid findings that restate the law
o Put them 1n clear, understandable language




Findings
» Common problems with findings:

o Failure to address each criterion

o Deferring a necessary finding to a condition
of approval

o Generalizing or making a conclusion without
sufficient facts

o Failure to establish causal relationship
between facts and conclusions




GOAL 2
ARE WE STUCK WITH WHAT
WE'VE GOT?

» What is a Post-Acknowledgement Plan
Amendment?

o Comp plans can be updated through the Post-
Acknowledgement Plan Amendment process

* Sometimes the Comp Plan needs to be updated to comply
with current state law

* Or the community has had enough change that the
Comprehensive Plan no longer reflects the community’s
vision

* Or the piecemeal approach makes it difficult to interpret...

OAR 660-018 — Post-Acknowledgement Plan
Amendments



https://secure.sos.state.or.us/oard/displayDivisionRules.action?selectedDivision=3068

GOAL 2
WHAT IF SOMETHING DOESN'T MAKE
SENSE?

» What is an “Exception”?

o Sometimes, local governments may want to
take an exception to one of the land use
goals when unique circumstances warrant a
local override of the statewide goal to create
a better outcome

OAR 660-004 — Interpretation of Goal 2
Exception Process



https://secure.sos.state.or.us/oard/displayDivisionRules.action?selectedDivision=3054

OTHER OARS LINKED TO GOAL 2

OAR 660-025 — Periodic Review —no longer a
requirement that affects Warrenton...yet...
OAR 660-030 — Review and Approval of State
Agency Coordination Programs — Twenty-six
state agencies besides DLCD have programs that
affect land use and they must be coordinated. In
other words, they must be consistent with the
statewide planning goals and compatible with local
comprehensive plans.

OAR 660-031 — State Permit Compliance and
Compatibility



https://www.oregon.gov/lcd/OP/Documents/goal2.pdf
https://www.oregon.gov/lcd/OP/Documents/goal2.pdf
https://www.oregon.gov/lcd/OP/Documents/goal2.pdf
https://secure.sos.state.or.us/oard/displayDivisionRules.action?selectedDivision=3075
https://secure.sos.state.or.us/oard/displayDivisionRules.action?selectedDivision=3080
https://secure.sos.state.or.us/oard/displayDivisionRules.action?selectedDivision=3081

WHY UGB'S (GOAL 14)?

> Urban Growth Boundaries and Urban Reserves

o "To provide for an orderly and efficient transition from
rural to urban land use, to accommodate urban
population and urban employment inside urban
growth boundaries, to ensure efficient use of land,
and to provide for livable communities.” See OAR
660-024 to learn more about how UGBs are created
and expanded.

o Each city in Oregon has an Urban Growth Boundary,
or UGB. A UGB is used to designate where a city
expects to grow over the next 20 years. Cities may
amend their UGB as needed to accommodate city
growth. The use of UGB’s, and the review process for
UGB expansion, helps to preserve Oregon’s
agriculture, forest, and open space, and control the
sprawl of each city. See the UGB and Urban/Rural
Reserves page for more details.



https://secure.sos.state.or.us/oard/displayDivisionRules.action?selectedDivision=3074
https://secure.sos.state.or.us/oard/displayDivisionRules.action?selectedDivision=3074
https://www.oregon.gov/lcd/UP/Pages/UGBs-and-UrbanRural-Reserves.aspx
https://www.oregon.gov/lcd/UP/Pages/UGBs-and-UrbanRural-Reserves.aspx

Federal consistency...What 1s that??

» Federal consistency is a review process that coastal states with federally
approved coastal programs undertake, every time a federal activity is proposed
in that state's Coastal Zone. The review process is usually triggered under three
circumstances; when the federal activity is proposed by a federal agency, when a
federal permit is needed for a proposed project, or when a project receives
federal assistance (e.g. funding).

» Review for federal consistency can also take place outside of the Coastal Zone if
the proposed activity will have an effect on coastal resources and uses within the
Coastal Zone boundary. For more information, visit Where Federal Consistency
Applies.

» Federal consistency review also occurs for outer continental shelf activities in
areas that have been leased for oil and gas exploration/development or
production. The outer continental shelf is not inside of Oregon’s Coastal Zone, but

by law, Oregon's Coastal Management Program has authority to review these
activities.
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https://www.coastalatlas.net/czfinder/
https://www.oregon.gov/lcd/OCMP/Pages/Where-FC-Applies.aspx
https://www.oregon.gov/lcd/OCMP/Pages/Where-FC-Applies.aspx

STATUTES YOU MIGHT FIND USEFUL

ORS 92 Subdivisions and Partitions

ORS 195 Local Government Planning Coordination

ORS 197 Comprehensive Land Use Planning
Coordination

ORS 215 County Planning; Zoning; Housing Codes

ORS 227 City Planning and Zoning



https://www.oregonlegislature.gov/bills_laws/ors/ors092.html
https://www.oregonlegislature.gov/bills_laws/ors/ors195.html
https://www.oregonlegislature.gov/bills_laws/ors/ors197.html
https://www.oregonlegislature.gov/bills_laws/ors/ors215.html
https://www.oregonlegislature.gov/bills_laws/ors/ors227.html

AND WHAT DOES LUBA MEAN?

» Prior to the Land Use Board of Appeals (LUBA) creation, land
use appeals were heard by the Land Conservation and
Development Commission (LCDC) and the circuit courts. LUBA
was created to simplify the appeal process, speed resolution of
land use disputes and provide consistent interpretation of state
and local land use laws. The tribunal is the first of its kind in the
United States.

» The governor appoints the three-member board to serve four-
year terms.

» LUBA was created to:
simplify the appeal process;
speed resolution of land use disputes; and

provide consistent interpretation of state and local land use
laws.

» The Rules of Procedure for Appeals can be found in OAR
Chapter 661




RATHER, IT'S
JUST THE

BEGINNING!




Types of Decisions:

State Legal Decision Classifications:

e Land Use Decision
e Limited Land Use Decision

Local Legal Decision Types:

e Type | Ministerial

e Type || Administrative

e Type Il Quasi-Judicial

* Type IV Legislative & Zoning Map Amendments



Land Use Decisions: What Are They?

Type | (Ministerial)

Floodplain Development Permit

Home Office Permit

Legal Lot/Lot of Record Determination
Lot Line Adjustment
Sign permit
Wetland Area Boundary Ajdustment



Land Use Decisions: What Are They?

Type Il (Administrative)

Code Interpretation
Impact Assessment and Resource Capability
Home Occupation Permit
Land Partition (Preliminary Plat)

Large Scale Development*
Modification to Approval*
Nonconforming Use or Development Confirmation
Street Development (Classification & Design standards)
Site Design Review™
Temprorary Use Permit*

Variance*

*denotes decision can be Type lll depending on complexity of proposal



Land Use Decisions: What Are They?

Type lll (Quasi-Judicial)
Appeal
Conditional Use Permit
Hardship Variance (Wetland)
Large Scale Development*
Manufactured Dwelling Park
Transfer of Development Rights (TDR)
Modification to Approval*
Planned Unit Development
Urban Growth Boundary Adjustment/Amendment
Streeet Development (Classification & Design Standards)*
Site Design Review*
Subdivision
Plat Vacation
Temprorary Use Permit*
Vacation (Street) **--requires City Commission concurrence
Variance*
Wetland Significant Determination Amendment
Wireless Communications Facility Permit

*denotes decision can be Type Il depending on complexity of proposal



Land Use Decisions: What are They?

Type IV (Legislative)
Annexation
Code Amendment
Comprehensive Plan Amendment
Urban Growth Boundary Adjustment/Amendment
Zoning Map Amendment

There is no state required mandate on timelines other than public notices for
Type 1V decisions because they are an expression of policy, not quasi-judicial.



Deciding Entity & Public Notice:

Type | Ministerial

e Community Development Director decides
e No public notice

Type Il Administrative

e Community Development Director decides
e Simliar to Type | except must be publicly noticed

Type Il Quasi-Judicial

e Planning Commission or City Commission appointed Hearings Officer decides
e Public notice required

Type IV Legislative & Zoning Map Amendments

e Planning Commission Recommends but has no final authority
e City Commission makes all final decisions



Who Gets Notice?

Type ll

*All property owners of record within 100' of the subject site no less than 20 days prior to the
decision

*A newspaper in local circulation no less than 10 days prior to the decision

*All city recognized neighborhood groups and associations whose boundaries include the site
*Any person who submits a written request to receive notice

*All government entities pertinent to the decision or who have an MOU with the City for notice.

*The purpose is to get early participation before a decision is made



Who Gets Notice?

Type lll

At least 20 days before the hearing date, notice shall be mailed to:

Thelapp_licant and all owners or contract purchasers of record of the property which is the subject of the
application;

All property owners of record within 200 feet of the site (N/A for Type | appeal);

Any governmental agency which has entered into an intergovernmental agreement with the City, which includes
provision for such notice, or who is otherwise entitled to such notice.

Any neighborhood or community organization recognized by the City Commission and whose boundaries include
the property proposed for development;

Any person who submits a written request to receive notice;
For appeals, the appellant and all persons who provided testimony; and

For a land use district change affecting a manufactured home or mobile home park, all mailing addresses within the
park, in accordance with ORS 227.175.

The Community Development Director shall have an affidavit of notice be prepared and made a part of the file. The
affidavit shall state the date that the notice was posted on the property and mailed to the persons who must
receive notice.

At least 10 days before the hearing, notice of the hearing shall be printed in a newspaper of general circulation in the
City. The newspaper’s affidavit of publication of the notice shall be made part of the administrative record.



Who Gets Notice?

Type |V State law requires at least two hearings; city code requires 1 Planning Commission & 1 City Commission hearing

* At least 20 days, no more than 40 days, prior to the first hearing to amend the Comprehensive
Plan or any element thereof, or a rezone, a notice shall be prepared in conformance with ORS
227.175 and mailed to:

* Rezone: Each owner whose property is affected (i.e., owners of property subject to a Comprehensive Plan
amendment shall be notified if a zone change would be required to implement the proposed Comprehensive Plan
amendment). For quasi-judicial map amendments only, all property owners within 200 feet of the site.

* Any affected governmental agency; including Port of Astoria.
* Recognized neighborhood groups or associations affected by the ordinance.
* Any person who requests notice in writing.

* For a zone change affecting a manufactured home or mobile home park, all mailing addresses
within the park.

* At least 10 days before the scheduled Planning Commission public hearing date, and 10 days
before the City Commission hearing date, notice shall be published in a newspaper of general
circulation in the City.



Local Land Use Decisions: Can You Appeal?

Standing
Legal entitlement an individual has to bringgnoilssue or challenge a decision before a deciding
ody.
Who has standing? Type |-l WMC 16.208; Type IV ORS 197.830 (2)
* Typel
* Applicant only
e Typell:
* Applicant

* Mailed notice recipient
* Any person who submitted written comments during proceeding.

e Typelll:

e Applicant

Anyone submitting oral or written testimony
* TypelV:

 Anyone who submitted oral or written testimony



Local Land Use Decisions: Appeals

Appeal Windows *All are "no later than" dates
* Typel

14 days from the time the notice of decision is mailed, or otherwise
provided to the applicant; whichever comes first.

* Typell
* 14 days from when the notice of decision was mailed

* Typelll

14 days from when the notice of decision was mailed
* TypelV

e 21 days after the decision becomes final



Conditional Uses

Beforeda %onditional use is approved; findings must show compliance with the following
standards:

1. The proposed use is in conformance with the Comprehensive Plan.

2. The location, size, desi%n and operating characteristics of the proposed use are such
that the development will be compatible with, and have a minimal impact on,

surrounding properties.

3. The use will not generate excessive traffic, when compared to traffic generated by
uses permitted outright, and adjacent streets have the capacity to accommodate the

traffic generated.
4. Public facilities and services are adequate to accommodate the proposed use.

5. The site’s physical characteristics, in terms of topography, soils and other pertinent
considerations, are appropriate for the use.

6. The site has an adequate area to accommodate the proposed use. The site layout has

been designed to provide for appropriate access ]points, on-site drives, public areas,
loading areas, storage facilities, setbacks and bufters, utilities or other facilities which are

required by City ordinances or desired by the applicant.



Conditional Uses

Other Issues enumerated in WMC 16.220 "Conditional Use Permits"
» Standards for how to treat road development

e Standards for how to treat drive-thrus

* Conditions expressly noted that can be considered and added to a
conditional use decision —see next slide



Conditional Uses

B. Housing Conditional Uses...the Planning Commission may impose in addition to those standards and
requirements ex;ﬁressly specified in the ordinance, conditions which it considers necessary to protect the
best interest of the surrounding property or the City as a whole. These additional conditions may include,
but are not limited to:

Controlling the location and number of vehicle access points.

Increasing the required street width.

Limiting the number, size, location and lighting of signs.

Requiring diking, fencing, screening, landscaping, berms, or other items to protect adjacent areas.
Designating sites for open space.

o vk wnN e

Specifying the types of materials to be used.

C. Other than Housing... the Planning Commission may impose in addition to standards and requirements
expressed in the ordinance (as well as may include anything in (B)(1) through (6) of this section) Those
additional conditions may include, but are not limited to:

Increasing the required lot size or yard dimensions.
Reducing the required height and size of buildings.
Specifying the time of year the activity may occur.

B w N e

Completion of a monitoring program.



|[dea to Law: Timeline for Type IV

35 Days:  City notice period to DLCD for review of proposal

20-40 Days: Required notice period prior, and first hearing (Planning Com.)
12 Days: First City Commission hearing, potentially first reading

14 Days:  Second City Commission Reading, Adoption

30 Days:  Ordinance becomes legally effective

e Fast tracked timeframe for code change: ¥4 months
 Typical timeframe for code changes: 6-9 months
 Last Zone Change: 3 years

*If the City Commission "substantially” alters the ordinance under
consideration, it must re-notice the hearing, or read aloud every section
significantly different.



Potential Policy Ideas Going Forward

* Revise the appeals code to enable the City Commission to review decisions it finds in conflict with
its directives, standards or regulations.

. Many other cities simply make explicit the City Commission has standing to appeal staff or planning
commission decisions to itself.

* Add nuance to how variances are considered
. Under current code variances may not be considered in light of previous variances

* Alter parks development standards to encompass totality of neighborhood
* Add to explicit conditional uses: compliance with adopted city master plans when applicable
* Review and hold a new public process on drainage standards

* Provide more locally focused training for planning commissioners
. Provide training on Comprehensive Plan, Development Code, Transportation Systems Plan

* |dentify a way to fund a planning tech for the planning department
. Despite record growth, Warrenton's planning staff has shrunk.
. Enables more time to do code revisions and strategic visioning
. A planner would be ideal, but not likely in the cards



Conclusion

What policy ideas do you have?

Q&A



CITY OF WARRENTON

LEGAL REQUIREMENTS PERTAINING TO LAND USE
DECISIONMAKING, EX-PARTE COMMUNICATIONS, AND PUBLIC
MEETINGS

January 2020

. WHAT IS A LAND USE DECISION?

A. “Land Use Decision” is Defined by Statute and Case Law

A simple definition of the term “land use decision” is a discretionary decision by a governmental
body that applies the government’s land use regulations, unless exempt under one or more of the
statutory exceptions (discussed below). The statute that sets forth the definition and the
exceptions is lengthy and is found at ORS 197.015(10)(a).

In simplified and non-exhaustive terms, a “land use decision” involves:

a) a final decision or determination;

b) made by a local government or special district (or state agency in limited circumstances);

c) that concerns the adoption, amendment or application of Statewide Planning Goals, a
comprehensive plan provision, the local land use regulations.

B. “Limited Land Use Decision” as Defined by Statute

Oregon law distinguishes a “land use decision” from a “limited land use decision” in ORS
197.015(12). The key distinctions are: (1) a “limited land use decision” involves land within an
urban growth boundary, and (2) procedural requirements are less cumbersome for a “limited land
use decision.”

Specifically, a “limited land use decision” involves:

a) a final decision or determination;

b) made by a local government regarding a site within an urban growth boundary;

c) that concerns the approval or denial of a tentative subdivision or partition plat, or the
approval or denial of an application based on discretionary standards that regulate
physical characteristics of an outright permitted use (e.g. site or design review).

BEERY ELSNER & HAMMOND, LLP 1
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Examples of limited land use decisions include tentative subdivision plats for land within an
UGB, plan review decisions and review of uses permitted outright based on discretionary
standards, such as approval of residential use in a residential zone.

The review process for a limited land use decision is less formal and shorter than that of a land
use decision. ORS 197.195 requires written notice to property owners within 100 feet of the site
for which the application is made, a 14-day comment period, a written list of the applicable
criteria upon which the decision will be made and notice of the final decision. A local
government may, but is not required, to provide a hearing before the local government on appeal
of the final decision. However, if a local hearing is provided, it must comply with procedural
requirements in ORS 197.763. The final decision is not required to have complete or exhaustive
findings and may take the form of a “brief statement” that explains the relevant standards and
criteria, states the facts relied upon in reaching the decision and explains the justification for the
decision based on the criteria, standards and facts. However, as a practical matter, the findings
for a limited land use decision will look much the same as the findings for a standard land use
decision.

Note, however, that a decision to approve a preliminary plat may not qualify as a limited land
use decision when it involves other discretionary standards. For example, in Wasserburg v. City
of Dunes City, LUBA determined that an application for City subdivision approval including a
request for planned unit development approval (to allow the property to be divided in ways that
the property could not be divided without planned unit development approval) meant the
decision granting preliminary planned unit development subdivision approval was a land use
decision, not a limited land use decision. 52 Or. LUBA 70, 78 (2006) (emphasis added).

In eithezr case, approval of the final plat is not a land use decision. ORS 197.015(10)(b)(G),
(12)(b).

C. “Land Use Decision” Does Not Include...

One reason for the complexity of defining a “land use decision” in Oregon is that the statute
provides an extensive list of what a “land use decision” does not include. The list below is not
comprehensive but describes the actions you are most likely to encounter that are not land use
decisions per ORS 197.015(10)(b). A local government decision is not a “land use decision” if
it:

a) involves land use standards that do not require interpretation, or the exercise of policy or
legal judgment (i.e. “ministerial” decisions);

b) approves or denies a building permit under clear and objective land use standards;

¢) isa limited land use decision;

! See Barrick v. City of Salem, 27 Or. LUBA 417, 419 (1994), holding that a tentative subdivision plat within an
UGB is a limited land use decision.

2 This statutory provision was adopted in 2007 in response to Oregon Court of Appeals decision in Homer v. City of
Eugene, 202 Or. App. 189 (2005).

BEERY ELSNER & HAMMOND, LLP 2
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d) involves a transportation facility that is otherwise authorized by and consistent with the
comprehensive plan and land use regulations;

e) is an expedited land division as described in ORS 197.360; or

f) approves or denies approval of a final subdivision or partition plat, or determines whether
a final subdivision or partition plan substantially conforms to the tentative plan (as noted
above).

I1l. LAND USE BASICS

A. Local Government Authority

In Oregon, there are several levels of government that simultaneously regulate land use — the
state, city, county and special districts. A local government, such as a city or county, adopts its
own land use plan as well as regulations to implement the plan. However, the local
government’s plan and regulations must be consistent with and implement state policies that are
set forth in the Statewide Planning Goals and Oregon Administrative Rules (OARS).
Additionally, those cities and counties located within Metro must meet regional requirements
established by Metro.

Oregon law requires coordination between cities and counties. Except for cities and counties
within Metro, counties are responsible for coordinating all planning activities within the county,
including planning activities of cities, special districts and state agencies.> Within Metro’s
boundary, Metro is designated by statute to coordinate planning activities.

State law imposes substantial procedural requirements for local land use decisions, depending on
the type of land use decision that is being made. Due to the complexity involved in determining
what type of decision is being made, the Planning Department staff and City Attorney will
generally evaluate the nature of the particular decision in any given case.

B. State’s Role in Local Land Use
(1) Land Conservation and Development Commission (LCDC).

The Oregon Land Conservation and Development Commission (LCDC) adopts the statewide
land use goals and administrative rules, assures local plan compliance with applicable land use
laws, coordinates state and local planning, and manages the coastal zone program. LCDC is
comprised of seven appointed volunteer members and meets about every six weeks to direct the
work of the Department of Land Conservation and Development (DLCD).

DLCD is the state agency that administers the state’s land use planning program. DLCD works
under and provides staff support for LCDC. DLCD is organized into five divisions: Community

¥ See ORS 195.025 regarding regional coordination of planning activities, ORS 197.175 pertaining to cities” and
counties’ planning responsibilities, and ORS Chapter 197 on comprehensive land use planning coordination
requirements.
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Services, Planning Services, Ocean and Coastal Services, Measure 49 Development Services and
Operations Services.

Under ORS 197.090(2), DLCD is authorized to participate in local land use decisions that
involve statewide planning goals or local acknowledged plans or regulations. With LCDC
approval, DLCD may initiate or intervene in the appeal of a local decision when the appeal
involves certain pre-established factors laid out in ORS 197.090(2) to (4). DLCD is also
involved in reviewing and acknowledging local comprehensive plans.

When “good cause” exists,* LCDC may order a local government to bring its plan, regulations,
or decisions into compliance with statewide planning goals or acknowledged plans and
regulations. This is known as an “enforcement order” and can be initiated by LCDC or a citizen
but is infrequently used. LCDC may also become involved in a local government action if a
petitioner requests an enforcement order and LCDC finds there is good cause for the petition. If
LCDC determines there is good cause, LCDC will commence proceedings for a contested-case
hearing under ORS 197.328. Failure to comply with an enforcement order under ORS 197.328
may result in the loss of certain public revenue, including state shared revenue.

(2) Land Use Board of Appeals (LUBA).

Most appeals of a local land use decision go to the Land Use Board of Appeals (LUBA). LUBA
is comprised of three board members who are appointed by the governor and confirmed by the
state senate. Anyone who participated in a local land use decision may appeal the decision to
LUBA within 21 days of the sate the decision becomes final. It is important to note that the date
the decision becomes “final” is when it is put in writing and signed by the decision-maker (e.g.
Planning Commission Chair, Mayor, or Hearings Officer). Alternatively, a city may specify in
its code when the decision becomes final, such as the date the decision is mailed. In any case, it
is not the same as the date the decision becomes effective, which may be much later.

Once notice of appeal is served, the local government must compile and submit the record of the
decision to LUBA within 21 days. LUBA is required to issue a decision on the appeal within 77
days after the record is transmitted, though there are some exceptions to this deadline. Finally,
LUBA’s decision may be appealed to the Oregon Court of Appeals.

An important aspect of an appeal is that LUBA’s review is limited to the contents in the record.
Therefore, it is important that the City ensure that all applicable criteria, goals, arguments, staff
reports, studies, etc. are included in the record in the event of an appeal. Such care can impact
the outcome of any appeal.

For example, the Oregon Court of Appeals found that the interpretation of a local code
provisions was not a “new” issue and prohibited the appellant from raising the issue on appeal

* See ORS 197.320, which lists indicators of “good cause” such as: (1) a local government comprehensive plan or
land use regulation that is not in compliance with goals by the date set in statute; (2) a local government does not

make satisfactory progress toward coordination; or the local government has engaged in a pattern or practice that

violated the comprehensive plan or a land use regulation.
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because, even though the provision was not specifically referenced in the City’s notice of hearing
the record showed that a member of the City Council raised the provision at the hearing, thus,
placing the provision in the record. Stewart v. City of Salem, 231 Or. App. 356 (2009).

Because of the specific procedural requirements for an appeal to LUBA, the City Commission
and Planning Department staff work closely with the City Attorney on any appeals. It is
important to notify the City Attorney immediately upon receipt of an appeal.

C. Statewide Planning Goals®

The purpose of the Statewide Planning Goals is to implement and consistently apply state land
use policies throughout Oregon. The Statewide Planning Goals emphasize citizen involvement,
a public planning process, management of growth within UGBs, housing and preservation of
natural resources and specific types of lands called resource lands.

Most of the goals are accompanied by “guidelines,” which suggest how to apply a goal but are
not mandatory. The goals have been adopted as administrative rules and are located in OAR
Chapter 660, Division 015. As noted, the City’s comprehensive plan and development code
must be consistent with the goals and are periodically reviewed by LCDC for compliance.

l1l. TYPES OF LAND USE DECISIONS

*Oregon’s 19 Statewide Planning Goals are:

Goal 1: Citizen Involvement

Goal 2: Land Use Planning

Goal 3: Agricultural Lands

Goal 4: Forest Lands

Goal 5: Natural Resources, Scenic and Historic Areas, and Open Spaces
Goal 6: Air, Water and Land Resources Quality
Goal 7: Areas Subject to Natural Hazards

Goal 8: Recreational Needs

Goal 9: Economic Development

Goal 10: Housing

Goal 11: Public Facilities and Services

Goal 12: Transportation

Goal 13: Energy Conservation

Goal 14: Urbanization

Goal 15: Willamette River Greenway

Goal 16: Estuarine Resources

Goal 17: Coastal Shorelands

Goal 18: Beaches and Dunes

Goal 19: Ocean Resource
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A. Quasi-Judicial Process and Appeals
(1) Overview.

A quasi-judicial decision typically applies pre-existing criteria to an individual person or piece of
land. Determining whether a proceeding is “quasi-judicial” turns on whether the decision
displays the characteristics of such decisions identified by the Oregon Supreme Court in
Strawberry Hill 4 Wheelers v. Benton County Bd. of Commissioners, 287 Or. 591, 601 P.2d 769
(1979). First, the proceeding must be “bound to result in a decision.” 1d. at 775. Second, the
local government must be “bound to apply preexisting criteria to concrete facts.” 1d. Third, the
decision must be “directed at a closely circumscribed factual situation or a relatively small
number of persons.” 1d. While the court held that no single factor is determinative, the more
closely a local decision comes to meeting these criteria, the more likely the decision is quasi-
judicial. Typical examples of a quasi-judicial decision include design review, partition and
subdivision, a zone change for a small number of lots or parcels, development permits and
variances.

In Oregon, a quasi-judicial decision must comply with general standards of due process. This
requirement arises from Oregon Supreme Court’s decision in Fasano v. Washington County
Commission, 264 Or. 574 (1973). Due process standards typically include an opportunity to be
heard, an opportunity to present and rebut evidence, an impartial decision-maker and a record
and written findings adequate to permit judicial review. ld. The mechanics of meeting the due
process requirement are deeply embedded in state law and in some local codes.

(2) State law procedural requirements.

The procedures that apply to the City’s review of a quasi-judicial application are largely
determined by ORS 197.763. A copy of that statute is attached to these materials. For example,
at the “initial evidentiary hearing,” the City must read a statement that lists the applicable criteria
in the City development code; ask that testimony and evidence be directed at the applicable
criteria (or other criteria in the plan or development code the person believes apply to the
decision); and stating that the failure to raise an issue with sufficient specificity to allow the City
and other parties an opportunity to respond prohibits an appeal to LUBA based on that issue.
The applicant must also be advised of the requirement to raise any constitutional claims at the
beginning of the hearing under ORS 197.796. Typically, these statements are included in a script
for the presiding officer but also may be presented by staff or legal counsel.

The City must provide a description of the applicable standards that is “clear enough for an
applicant to know what he must show during [the] application process.” State ex. Rel. West
Main Townhomes, LLC. V. City of Medford, 234 Or. App. 343, 346 (2010). Generally
referencing local code provisions is not enough to satisfy ORS 197.763(3)(b) and (5)(a),
(governing the content of mailed notices and statements at the commencement of the hearing,
respectively).

At the close of the “initial evidentiary hearing,” any participant may request that the record be
held open in order to allow additional evidence regarding the application. The City can either

BEERY ELSNER & HAMMOND, LLP 6
LEGAL REQUIREMENTS PERTAINING TO LAND USE DECISIONMAKING, EX-PARTE
COMMUNICATIONS, AND PUBLIC MEETINGS



hold the record open for a specific period to allow additional written evidence, or continue the
hearing to a specific date, time and place at least seven days in the future. It is the City’s choice
whether to continue the hearing or leave the record open, which may depend on the nature of the
evidence to be submitted and the time available in which to render a final decision.

If new written evidence is submitted at the continued hearing, a person may request that the
record be left open for at least seven days to submit additional written testimony/evidence.
Then, after all of the written evidence has been submitted and the record is closed to all other
parties, the applicant is allowed at least seven days to submit a final written argument in support
of the application.

Approval or denial of a quasi-judicial land use application must be based on standards and
criteria that are set forth in the City’s development code. ORS 227.173. The City’s
interpretation of its own code must be consistent with the express language of the code. Siporen
v. City of Medford, 231 Or. App. 585 (2009). The courts will defer to a City’s interpretation of
its own code, provided the interpretation is made by the City Commission. Conversely, the
courts do not defer to an interpretation made by a lower body such as the Planning Commission
or a hearings officer.

The City’s final decision must include a brief description of the criteria, a description of the
evidence that addresses each criterion, and the reasoning for approving or denying the
application. ORS 227.173 (3). This part of the decision is generally referred to as the
“findings.” The legal requirements that apply to the City’s findings are addressed in separate
training materials but suffice it to say that they may not be cursory or conclusory.

(3) Local code requirements.

Under ORS 227.170(1), a city may establish its own hearing procedures provided they are
consistent with ORS 197.763.

B. Final decision (Quasi-Judicial)

ORS 227.173(4) requires the final decision on a “permit” application be made in writing and sent
to “all parties to the proceeding.” A “permit” is defined at ORS 227.160(2) as a discretionary
approval of development, excluding limited land use decisions (which have their own statutory
process). Warrenton Municipal Code Title 16 details the City procedures for issuing a final
decision for different types of decisions, including quasi-judicial decisions under Section
16.208.050. ORS 227.175(12) requires that the final order include notice of appeal procedures.

Finally, under ORS 227.178(1), a final decision must be made within 120 days of the date the
application was “deemed complete,” including “resolution of all [local] appeals.” While ORS
227.178(5) allows the applicant to extend the deadline in writing, the total of all extensions may
not exceed 245 days. Accordingly, the City must reach a final decision on an application for a
“permit, limited land use decision or zone change” within one year from the date the application
is deemed complete.
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C. Legislative Process

The procedural requirements for a legislative land use decision differ from the procedural
requirements for a quasi-judicial decision. Legislative decisions typically involve the adoption
of more generally applicable policies, standards, etc., that apply to a variety of factual situations,
and a broad class of people. Examples include amending the comprehensive plan, a zone change
that applies broadly to large areas, or changes to the text of the development code to include or
delete specific uses in a zoning classification. Because a legislative decision is the expression of
City policy, the City is not required to reach a decision on a legislative proposal and may table
the issue or decline to review it altogether.

IV. EXPARTE CONTACTS, CONFLICTS OF INTEREST AND BIAS

A. Right to an Impartial Decision

The purpose of declaring ex parte contacts, bias and conflicts of interest is to ensure that quasi-
judicial land use applications are decided by an impartial hearing body. Declaring ex parte
contacts, bias or conflict of interest is required prior to conducting a hearing on any quasi-
judicial land use decision.® It is important to note that, as a resident of the community, Planning
Commissioners and City Commissioners frequently have personal beliefs, business associations,
membership with organizations, and relatives living and working within the community who
may be affected directly or indirectly by issues presented by a land use application. Disclosing
these beliefs or associations is required only where such beliefs or associations will affect the
ability of the hearing body member to render an impartial decision. The exception to this general
rule is ex parte contacts. In a quasi-judicial setting, regardless of whether the ex parte contact
affects the impartiality of a decision maker, it must be disclosed.’

Once a hearing body member discloses an ex parte contact, bias or conflict of interest and
announces publicly his or her ability to render an impartial decision, the burden shifts to the
public to prove that the person is not capable of making an impartial decision. However, a mere
possibility that an improper ex parte contact occurred is not sufficient for the public to meet its
burden. Dahlen v. City of Bend, 57 Or. LUBA 757, 765 (2008).

® Because the rights of the applicants in a quasi-judicial proceeding require additional protection relative to a
legislative decision, in general ex parte contacts and bias are less important in the legislative context. As a result,
open discussions with members of the community and expressions of opinion on proposed amendments to the code
that affect the community as a whole rather than a narrow class or limited number of property owners generally do
not require disclosure. Casey Jones Well Drilling, Inc. v. City of Lowell, 34 Or. LUBA 263 (1998). Where there is
an actual conflict of interest that will result in a financial benefit to a public official, the statutory provisions prohibit
participation in that decision. See discussion provided herein. In addition to the conflict of interest provisions that
protect the community from special interests, ORS 244.040(1) prohibits a public official from using his or her office
as a means of financial gain. To that extent disclosure protects both the individual commissioner and the
community.

" However, where the disclosure reveals either that the public official did not rely on that information in making a
final decision or that the information is not relevant to the applicable criteria, the public official may participate in
the decision without undermining the validity of the final decision.
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With respect to bias or a conflict of interest, a Planning Commission or City Commission
member may step down and not participate in a decision if the person believes that bias or a
conflict of interest will prevent the person from being impartial. The decision to step down is up
to the person based on whether he or she believes the particular contact or conflict gives an
appearance of impropriety rather than a direct financial benefit. Where a hearing body member
(including relatives and business associates) will financially benefit from the decision, ORS 244
prohibits the person from participating in the decision unless a class exception exists. Bias and
conflict of interests are discussed in more detail below.

Although not required, a person who recuses himself from the decision may step down from the
dais and join the general public seating during the discussion and decision. There is no legal
requirement that prevents a person who steps down from participating as an interested citizen,
although, when there is an actual financial benefit, a decision maker is discouraged from
participating as a citizen to preserve the integrity of the process.

B. Ex Parte Contacts

An ex parte contact is commonly understood as a meeting, written communication (including
email), or telephone conversation between a member of the hearing body and an interested party,
outside of the public hearing process. While this is true, the scope of ex parte contacts is actually
much broader—encompassing any evidence relating to a pending application relied on by a
hearing body member in making a final decision that is not fully disclosed. The purpose of
disclosure is to provide interested parties an opportunity to consider and rebut evidence.

It is important to note that ex parte contacts are not unlawful. While contact with interested
parties to broker a behind-the-scenes deal on a particular decision is often a political disaster,
legally such contact is a problem only where the substance of the meeting is not disclosed during
a public hearing and recorded as a part of the public record. In most cases, the better approach is
to rely on City staff to work directly with interested parties and avoid the risk of engaging in ex
parte discussions.

(1) Statutory Provisions.

ORS 227.180(3) provides the legal framework governing ex parte contacts and is discussed in
greater detail below.

(@) Full Disclosure

Ex parte contact does not render a decision unlawful so long as there is full disclosure. ORS
227.180(3). Disclosure must occur at the earliest possible time in the decision-making process.
Horizon Construction v. City of Newberg, 114 Or. App. 249, 834 P.2d 523 (1992) (Declaration
of ex parte contact after the hearing at a meeting before making the final decision was ephemeral
and required remand). There are two components to full disclosure: (1) placing the substance of
the written or oral ex parte contact on the record and (2) a public announcement of the ex parte
contact. ORS 227.180(3)(a) & (b). Both requirements are satisfied by disclosure at the initial
public hearing (public announcement that is included as a part of the record). In addition, the
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presiding officer of the hearing body is required to provide the general public with an
opportunity to rebut the substance of the ex parte contact.®

(b) Communications with Staff

Under ORS 227.180(4) communications with City staff are not considered an ex parte contact.
However, City staff may not serve as a conduit for obtaining information outside of the public
process unless that information is disclosed. In practice, decision makers may freely discuss
issues and evidence with staff. Where an interested party requests staff to communicate with a
decision maker or other evidence is obtained through staff that the decision maker relies on
without disclosure (or is not otherwise included as a part of the public record such as the staff
report), an ex parte contact problem occurs. Because an ex parte contact is a procedural error,
the party appealing a decision must show that the ex parte contact was prejudicial. In general,
evidence that a relevant ex parte contact was not disclosed should be regarded as enough to
require remand of a decision.

(2) Common Sense.

Common sense judgment can go a long way in deciding what should be disclosed. Generally, a
decision maker’s instincts about whether information is relevant to the decision and should be
included as a part of the record through disclosure are correct. The ex parte contact rules should
not be viewed as an impediment to the hearing body’s ability to conduct business. The majority
of information used to form general opinions that existed prior to but which may impact a
decision are not subject to disclosure. Specific information obtained in anticipation of or
subsequent to an application being filed that is directly relevant to the decision and unavailable
to the rest of the interested parties should always be included in the public record through
disclosure.

(3) Scope of Ex Parte Contacts.

As indicated, ex parte contacts are not limited to conversations with interested parties or other
members of the community. The concept of ex parte contacts is much broader. For example,
consider:

¢ Asite visit is not in itself an ex parte contact unless it involves communication between a
decision maker and a party or other interested person. Carrigg v. City of Enterprise, 48 Or.
LUBA 328 (2004). However, site visits do invoke procedural requirements of disclosure and
opportunity to rebut. Id. If a site visit is conducted and conversations take place between
decision makers and applicants and/or opposition that are then used in making the final
decision, or give the appearance of so, the content of those conversations must be disclosed
or the decision will be remanded. Gordon v. Polk County, 50 Or. LUBA 502 (2005).

8 Often the opportunity to rebut or object to the decision maker’s participation occurs prior to opening the public
hearing. Depending on the extent of the rebuttal, the body may allow rebuttal during the public hearing or during
the open record period following the initial hearing if requested by the objector.
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¢ Communications with staff where the staff member is acting as a conduit for the transfer of
information from persons for or against the proposal, or where the contact occurs after the
record closes. See Nez Perce Tribe and City of Joseph v. Wallowa County, 47 Or. LUBA
419 (2004) (staff submittal of evidence after the record closes could prejudice parties’
substantial right to rebut evidence and requires remand).

¢ Allegations that the planning staff, who were not the final decision makers, were biased in favor
of an application are insufficient, even if true, to demonstrate that the final decision makers were
biased. Hoskinson v. City of Corvallis, 60 Or. LUBA 93 (2009).

¢ Newspaper articles, television or radio broadcasts.
¢ All other outside discussions of a pending application.
(4) Example — another potential for ex parte communications.

Addressing Ex Parte Contacts on Remand. The Land Use Board of Appeals remanded a
decision of the City of Portland where a commissioner spoke with an interested party during a
recess and failed to disclose the conversation. On remand, the commissioner entered a statement
on the record that he could not recall the nature of the conversation, and the decision was again
appealed and remanded by LUBA. On appeal, the Court of Appeals agreed with LUBA that the
City is required to adopt a decision based on fully disclosed information subject to the
opportunity for rebuttal. Although a full hearing on remand is not generally required, the court
found in this case that “[t]he remedy should be tailored to rectify the evil at which it is directed,
in light of the particular circumstances of the case.” Opp v. City of Portland, 171 Or. App. 417,
423 (2000).

C. Conflict of Interest

The Government Ethics Commission oversees the implementation of the conflict of interest
statutes under ORS Chapter 244.

(1) Actual vs. Potential Conflict of Interest.

An actual conflict of interest is defined under ORS 244.020 as any decision or act by a public
official that would result in a “private pecuniary benefit or detriment.” An actual conflict
extends not only to financial gain or loss to the individual public official but also to any relatives,
household member or any business with which the official or relative is associated.

A potential conflict of interest is distinguished from an actual conflict of interest in that the
benefit or detriment could occur while in an actual conflict of interest situation, the benefit or
detriment “will” occur. ORS 244.020(1), 244.020(12).

In the case of an actual conflict of interest, the official must both:

¢ Announce the actual conflict of interest; and
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¢ Refrain from taking official action.

For example, in Catholic Diocese of Baker v. Crook County, LUBA determined that a county
commissioner’s wife’s testimony and the county commissioner’s attendance at a planning
commission hearing had no bearing on whether the commissioner’s participation in the matter
would result in a private pecuniary benefit or detriment to the commissioner. Neither did the fact
that the commissioner owned property within 700 feet of the subject property; instead, ownership
was indicative of a potential conflict of interest only, which the commissioner announced at the
public meeting. 60 Or. LUBA 157, 164 (2009)

In the case of a potential conflict of interest, the official must announce the conflict, but may take
action on the issue. The disclosure requirements for both potential and actual conflicts do not
apply to class exceptions.

(2) Class Exceptions.

Often a land use decision has at least some indirect financial impact on an individual hearing
body member and other members of the community. For example, legislative rezoning and code
amendments often entail changes to the development rights of property owners throughout the
City. To address this issue, a class exception to a conflict of interest is created under ORS
244.020(12)(b). Where a hearing body member is part of a class that consists of a larger group
of people affected by a decision, no conflict exists. There is no hard and fast rule on the size or
type of class to which the conflict exemption applies. In general, legislative rezoning decisions
that affect the community as a whole are exempt. The class exemption depends on the facts of
each case. Several examples are provided below.

(3) Examples.

Disclosure of Proximity to Property Being Developed. Councilors living within proximity of an
application for the continuance of a nonconforming mining operation failed to disclose the
location of their residences during the local process. LUBA remanded requiring disclosure.
ODOQOT v. City of Mosier, 36 Or. LUBA 666 (1999).

GSPC Staff Opinion No. 00S-008. Councilor Rod Park is a member of the Metro Council.
Metro was developing an ordinance that would require local governments to adopt limitations on
development in proximity of streams and other water bodies. Councilor Park is owner of
property that includes an intermittent stream that will be impacted by the ordinance. Because
Councilor Park is one of approximately 10,000 landowners affected by the ordinance, he clearly
falls within the class exception.

GSPC Staff Opinion No. 01S-018. Sherwood City Councilor Cathy Figley owns commercial
property in the City of Sherwood. The City was considering establishing an urban renewal area
that includes 260 acres of land. Councilor Figley owns two tax lots of approximately 122 acres
of commercial area within the proposed urban renewal area. Here the state pointed out the class
exemption applies so long as the benefits from the urban renewal area apply equally to all
owners.
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GSPC Staff Opinion No. 985S-005. Creswell City Councilor Sharlene Neff requested an opinion
as to whether she could actively oppose an application for a 19.5 acre development of a
manufactured home park. Councilor Neff owns property that will be directly impacted by traffic
from the proposed development. In this case, the state found that the number of property owners
impacted by the development was of a sufficient size to trigger the class exception. NOTE: This
staff opinion does not address the issue of bias at all. Although the GSPC found that there was
no class exception, there is a very real chance that the councilor’s participation with an
opposition group is evidence of actual bias that would preclude her participation in the final
decision.

D. Bias

A biased decision maker substantially impairs a party’s ability to receive a full and fair hearing.
1000 Friends of Oregon v. Wasco Co. Court, 304 Or. 76, 742 P.2d 39 (1987). Bias can be in
favor of or against the party or the application. Generalized expressions of opinions are not bias.
Space Age Fuels v. City of Sherwood, LUBA No. 2001-064 (2001).

Local quasi-judicial decision makers are not expected to be free of bias but they are expected to
(1) put whatever bias they may have aside when deciding individual permit applications and (2)
engage in the necessary fact finding and attempt to interpret and apply the law to the facts as they
find them so that the ultimate decision is a reflection of their view of the facts and law rather
than a product of any positive or negative bias the decision maker may bring to the process. Wal-
Mart Stores, Inc. v. City of Central Point, 49 Or. LUBA 697 (2005).

(1) Actual Bias.

Actual bias means prejudice or prejudgment of the parties or the case to such a degree that the
decision maker is incapable of being persuaded by the facts to vote another way.
This can include:

¢ Personal bias;
¢ Personal prejudice; or
¢ An interest in the outcome.

The standard for determining actual bias is whether the decision maker “prejudged the
application and did not reach a decision by applying relevant standards based on the evidence
and argument presented [during quasi-judicial proceedings].” Oregon Entertainment Corp. v.
City of Beaverton, 38 Or. LUBA 440, 445 (2000), aff’d 172 Or. App. 361, 19 P.3d 918 (2001).
Actual bias strong enough to disqualify a decision maker must be demonstrated in a clear and
unmistakable manner. Reed v. Jackson County, 2010 WL 2655117, LUBA No. 2009-136 (June
2, 2010).
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The burden of proof that a party must satisfy to demonstrate prejudgment by a local decision
maker is substantial. Roberts et. al. v. Clatsop County, 44 Or. LUBA 178 (2003), see also
Becklin v. Board of Examiners for Engineering and Land Surveying, 195 Or. App. 186 (2004).
The objecting party need not demonstrate that a majority of the decision makers were influenced
by the bias of one decision maker to warrant a remand; the bias of one City Councilor is enough.
Halvorson Mason Corp. v. City of Depoe Bay, 39 Or. LUBA 702 (2001).

(2) Appearance of Bias.

Appearance of bias will not necessarily invalidate a decision. 1000 Friends of Oregon v. Wasco
County Court, 304 Or. 76, 742 P.2d 39 (1987). However, the appearance of bias may call into
question a decision maker’s ultimate decision. Gooley v. City of Mt. Angel, 56 Or. LUBA 319,
FN6 (2008) (LUBA did not opine on whether City Councilors were biased, but noted that “even
the most fair-minded decision maker is likely to have some difficulty deciding...a matter based
solely on the applicable criteria, when a very close relative is party to the matter”). The main
objective is to maintain public confidence in public processes.

(3) Examples.

General Expressions of Opinion Do Not Invalidate Decisions. “While on a personal basis, I think
the Council and | * * * don't want these businesses in the community, the fact is our personal
[feeling] versus our obligation as elected officials to uphold the law is very different, and so we
can't base any decisions tonight based on content.” Mayor Drake commenting on a proposed
adult video store in Beaverton. Oregon Entertainment Corporation v. City of Beaverton, 38 Or.
LUBA 440 (2000). Statements by City officials that they would prefer a privately funded
convention center, rather than a publicly financed one, do not demonstrate that the City decision
makers are biased and incapable of making a decision on the merits. O Shea v. City of Bend, 49
Or. LUBA 498 (2005).

Mere Association with Membership Organization Not Enough. For instance, an applicant for a
dog raising farm alleged that a chairperson was biased by association with Clatsop County
Friends of the Animals. Applicant speculated that the chairperson gave money to this
organization and that opponents to the application were also members of the association. LUBA
found that there was no evidence provided of any communications and that adequate disclosure
was provided by the chairperson. Tri-River Investment Company v. Clatsop County, 37 Or.
LUBA 195 (1999).

Also, where a land use decision maker is a member of a church congregation and the church has
applied for a land use permit, and the decision maker has expressed concern regarding the impact
proposed conditions of approval would have on church operations but nevertheless declares that she
is able to render a decision regarding the church’s application based on the facts and law before her,
that decision maker has not impermissibly prejudged the application. Friends of Jacksonville v. City
of Jacksonville, 42 Or. LUBA 137 (2002).

City May Adopt Applicant’s Findings In Support of Decision. A hearings officer accepting,
reviewing and adopting findings from the applicant is not evidence of prejudgment or bias.
Heiller v. Josephine County, 23 Or. LUBA 551 (1992).
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Prior Recusal Does Not Prohibit Participation In Subsequent Hearing. LUBA found no error
where a County Commissioner failed to excuse himself from a decision even though the
commissioner voluntarily withdrew from a prior hearing involving the same matter because of
his friendship with an opponent of the proposed change. Schneider v. Umatilla County, 13 Or.
LUBA 281 (1985).

Councilor Prejudged Application. In the City of Depoe Bay, a councilor’s prior actions and
written statements amounted to prejudgment of an application for a business license to operate a
real estate office within a residential planned unit development. In this case, the councilor wrote
a letter to the mayor stating that there was no legal basis for permitting the office. Subsequent
correspondence also revealed the antagonistic relationship between the councilor and the
applicant. The Land Use Board of Appeals found that “[i]n view of his history of actively
opposing the siting of a real estate sales office within the Little Whale Cove PUD, it is clear that
he had prejudged the application and was incapable of rendering an impartial decision based on
the application, evidence and argument submitted during the City’s proceedings on the
application.” Halvorson Mason Corp. v. City of Depoe Bay, 39 Or. LUBA 702 (2001).

Councilor May Not Seek Additional Evidence. In the City of Cottage Grove, two councilors
sought and obtained additional evidence not in the record and relied on that evidence to make a
decision on a permit application. The Land Use Board of Appeals noted, “The role of the local
government decision maker is not to develop evidence to be considered in deciding a quasi-
judicial application, but to impartially consider the evidence that the participants and City
planning staff submit to the decision maker in the course of the public proceedings.” Woodard v.
Cottage Grove, 54 Or. LUBA 176 (2007) (emphasis in original).

City’s prior interest in purchasing subject property does not create bias. In the City of Oregon
City, the fact that the City had inquired about purchasing property which became the subject of
an application for a new Wal-Mart store was held to be insufficient to demonstrate bias. LUBA
was unwilling to open the record for an evidentiary hearing. The Wal-Mart applicant did not
allege that any member of the City Council had a personal financial interest in the property;
rather, the applicant’s allegation of bias “is based solely on its belief that the City as a municipal
entity was interested in purchasing the subject property for future development of City
buildings...” Such general allegations do not counter the City’s argument that its City
Commission was still capable of making an impartial decision. Wal-Mart Stores, Inc. v. City of
Oregon City, Order on Motion to Take Evidence, LUBA No. 2004-124 (2005).

Postscript: The Oregon City Wal-Mart case went to the Court of Appeals on unrelated
procedural matters. The Court of Appeals upheld the City’s decision denying the application;
the Oregon Supreme Court denied Wal-Mart’s petition for review.’

°204 Or App 359, review denied, 341 Or 80 (2006).
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V. IMPLICATIONS OF THE PUBLIC MEETINGS LAW

A. Overview
The Oregon policy of open decision-making is established by ORS 192.620:

The Oregon form of government requires an informed public aware of the
deliberations and decisions of governing bodies and the information upon which
such decisions were made. It is the intent of ORS 192.610 to 192.690 that
decisions of governing bodies are arrived at openly.

The Public Meetings Law applies to not only the state, but also the cities, counties and special
districts despite any conflict with a local charter, ordinance or other rules. Cities, counties and
other public bodies may impose greater requirements than required by state law through the local
charter, ordinances, administrative rules or bylaws.

The Public Meetings Law applies to meetings of the “governing body of a public body.” ORS
192.630(1). A “public body” is the state, any regional council, county, city or district, or any
municipal or public corporation or any board, department, commission, council, bureau,
committee, subcommittee or advisory group or any other agency thereof. ORS 192.610(4). If
two or more members of any public body have “the authority to make decisions for or
recommendations to a public body on policy or administration,” they are a “governing body” for
purposes of the meetings law. ORS 192.610(3).

B. Meetings Subject to the Law

The Public Meetings Law defines a meeting as the convening of any of the “governing bodies”
described above “for which a quorum is required in order to make a decision or to deliberate
toward a decision on any matter.” ORS 192.610(5) (emphasis added).

Although the state law does not define a “quorum,” it is defined locally as a majority of the
decision-making body. A gathering of less than a quorum is not a meeting under the meetings
law.

Staff meetings are not subject to the meetings law because staff is not the “governing body” and
a quorum is not required. ORS 192.610(3). However, if staff meets with a quorum of the

commission to discuss matters of “policy or administration,” or to clarify a decision or direction
for staff, the meeting is within the scope of the law. ORS 192.610(5).

The Public Meetings Law applies to all commission meetings for which a quorum is required to
make a decision or deliberate toward a decision on any matter. Even meetings for the sole
purpose of gathering information upon which to base a future decision or recommendation are
covered. Hence, information gathering and investigative activities of a city body, such as a work
session, are subject to the law.
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The law does not cover purely social meetings of commission members. In Harris v. Nordquist,
96 Or 19 (1989), the court concluded that social gatherings at which school board members
sometimes discussed “what's going on at the school” did not violate the meetings law. The
purpose of the meeting determines whether the law applies. However, a purpose to deliberate on
any matter of policy may arise during a social gathering and lead to a violation. When a quorum
is present, members should avoid any discussions of official business during social gatherings.
Some citizens may see social gatherings as a subterfuge for avoiding the law.

C. Serial Communications

Members of a governing body may violate the Oregon Public Meeting Law’s prohibition on
meeting in private even if a quorum never meets contemporaneously.

ORS 192.630(2) provides that a “quorum of a governing body may not meet in private for the
purpose of deciding on or deliberating towards a decision on any matter.” A decision is “any
determination, action, vote or final disposition upon a motion, proposal, resolution, order,
ordinance or measure on which a vote of a governing body is required, at any meeting at which
quorum is present. ORS 192.610(1). In other words, members of a governing body may violate
the prohibition against private meetings by (1) communicating in private, (2) for the purpose of
deciding or deliberating on (3) any topic that may require a vote.

As two recent Oregon cases, Dumbi and Handy, make clear, the prohibition against meeting in
private includes both when a quorum meets contemporaneously and when a series of non-
contemporaneous communications between members of the governing body, in the aggregate,
include a quorum and the purpose of the communications is to decide or deliberate on a matter
that may come before the governing body.

To illustrate this point, the following communications between members of a five person
governing body may violate ORS 192.630(2):

- A member forwards an email discussion she had with a member regarding a matter that may
come before the governing body to another member. Because the email exchange, in the
aggregate, includes a quorum of the body and its purpose is to discuss a matter that will require a
vote, the email exchange violates ORS 192.630(2).

- A staff person individually calls members of a governing body to discuss a matter that will
require a vote. When the staff person talks to each member, she shares with the member the
opinions and comments of the other members. Although the members never speak directly, the
staff person is acting as a conduit. These conversations, in the aggregate, violate ORS
192.630(2).

- A citizen posts a comment on the city’s Facebook page about an upcoming land use decision
and the comment generates a discussion. Two members of the governing body make comments
and share opinion on the Facebook “thread.” A third member reads the comments and also
comments. Because three members have communicated opinions on the social media site on a
matter that will require a vote, the members have violated ORS 192.630(2).
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The prohibition against meeting in private does not include communications that are purely
“information gathering.” Members of a governing body should be aware, however, that the
parameters of “information gathering” are not clear.

C. Electronic Communication

The Public Meetings Law expressly applies to telephonic conference calls and “other electronic
communication” meetings of governing bodies. ORS 192.670(1). Notice and an opportunity for
public access must be provided when meetings are conducted by electronic means. For non-
executive session meetings, the public must be provided at least one place to listen to the
meeting by speakers or other devices. ORS 192.670(2). Special accommodations may be
necessary to provide accessibility for persons with disabilities. The media must be provided
such access for electronic executive sessions, unless the executive session is held under a
statutory provision permitting its exclusion. Communications between and among
commissioners on electronically linked personal computers may be subject to the meetings law.

D. Control of Meetings

The presiding officer of any meeting has inherent authority to keep order and to impose any
reasonable restrictions necessary for the efficient and orderly conduct of a meeting. If public
participation is part of the meeting, the presiding officer may regulate the order and length of
appearances and limit appearances to presentations of relevant points. Any person who fails to
comply with reasonable rules of conduct or who causes a disturbance may be asked or required
to leave and upon failure to do so becomes a trespasser. State v. Marbet, 32 Or App 67 (1978).

This authority extends to control over equipment such as cameras, tape recorders and
microphones, but only to the extent of reasonable regulation. Members of the public may not be
prohibited from unobtrusively recording the proceedings of a public meeting. The criminal law
prohibition against electronically recording conversations without the consent of a participant
does not apply to recording “public or semipublic meetings such as hearing before government
or quasi-government bodies.” ORS 165.540(6)(a).
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APPENDIX A

197.763 Conduct of local quasi-judicial land use hearings; notice requirements; hearing
procedures. The following procedures shall govern the conduct of quasi-judicial land use
hearings conducted before a local governing body, planning commission, hearings body or
hearings officer on application for a land use decision and shall be incorporated into the
comprehensive plan and land use regulations:

(1) An issue which may be the basis for an appeal to the Land Use Board of Appeals shall be
raised not later than the close of the record at or following the final evidentiary hearing on the
proposal before the local government. Such issues shall be raised and accompanied by statements
or evidence sufficient to afford the governing body, planning commission, hearings body or
hearings officer, and the parties an adequate opportunity to respond to each issue.

(2)(a) Notice of the hearings governed by this section shall be provided to the applicant and
to owners of record of property on the most recent property tax assessment roll where such
property is located:

(A) Within 100 feet of the property which is the subject of the notice where the subject
property is wholly or in part within an urban growth boundary;

(B) Within 250 feet of the property which is the subject of the notice where the subject
property is outside an urban growth boundary and not within a farm or forest zone; or

(C) Within 500 feet of the property which is the subject of the notice where the subject
property is within a farm or forest zone.

(b) Notice shall also be provided to any neighborhood or community organization recognized
by the governing body and whose boundaries include the site.

(c) At the discretion of the applicant, the local government also shall provide notice to the
Department of Land Conservation and Development.

(3) The notice provided by the jurisdiction shall:

(a) Explain the nature of the application and the proposed use or uses which could be
authorized,

(b) List the applicable criteria from the ordinance and the plan that apply to the application at
issue;

(c) Set forth the street address or other easily understood geographical reference to the
subject property;
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(d) State the date, time and location of the hearing;

(e) State that failure of an issue to be raised in a hearing, in person or by letter, or failure to
provide statements or evidence sufficient to afford the decision maker an opportunity to respond
to the issue precludes appeal to the board based on that issue;

(f) Be mailed at least:
(A) Twenty days before the evidentiary hearing; or

(B) If two or more evidentiary hearings are allowed, 10 days before the first evidentiary
hearing;

(9) Include the name of a local government representative to contact and the telephone
number where additional information may be obtained,

(h) State that a copy of the application, all documents and evidence submitted by or on behalf
of the applicant and applicable criteria are available for inspection at no cost and will be
provided at reasonable cost;

(1) State that a copy of the staff report will be available for inspection at no cost at least seven
days prior to the hearing and will be provided at reasonable cost; and

(1) Include a general explanation of the requirements for submission of testimony and the
procedure for conduct of hearings.

(4)(a) All documents or evidence relied upon by the applicant shall be submitted to the local
government and be made available to the public.

(b) Any staff report used at the hearing shall be available at least seven days prior to the
hearing. If additional documents or evidence are provided by any party, the local government
may allow a continuance or leave the record open to allow the parties a reasonable opportunity to
respond. Any continuance or extension of the record requested by an applicant shall result in a
corresponding extension of the time limitations of ORS 215.427 or 227.178 and ORS 215.429 or
227.179.

(5) At the commencement of a hearing under a comprehensive plan or land use regulation, a
statement shall be made to those in attendance that:

(a) Lists the applicable substantive criteria;

(b) States that testimony, arguments and evidence must be directed toward the criteria
described in paragraph (a) of this subsection or other criteria in the plan or land use regulation
which the person believes to apply to the decision; and
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(c) States that failure to raise an issue accompanied by statements or evidence sufficient to
afford the decision maker and the parties an opportunity to respond to the issue precludes appeal
to the board based on that issue.

(6)(a) Prior to the conclusion of the initial evidentiary hearing, any participant may request
an opportunity to present additional evidence, arguments or testimony regarding the application.
The local hearings authority shall grant such request by continuing the public hearing pursuant to
paragraph (b) of this subsection or leaving the record open for additional written evidence,
arguments or testimony pursuant to paragraph (c) of this subsection.

(b) If the hearings authority grants a continuance, the hearing shall be continued to a date,
time and place certain at least seven days from the date of the initial evidentiary hearing. An
opportunity shall be provided at the continued hearing for persons to present and rebut new
evidence, arguments or testimony. If new written evidence is submitted at the continued hearing,
any person may request, prior to the conclusion of the continued hearing, that the record be left
open for at least seven days to submit additional written evidence, arguments or testimony for the
purpose of responding to the new written evidence.

(c) If the hearings authority leaves the record open for additional written evidence, arguments
or testimony, the record shall be left open for at least seven days. Any participant may file a
written request with the local government for an opportunity to respond to new evidence
submitted during the period the record was left open. If such a request is filed, the hearings
authority shall reopen the record pursuant to subsection (7) of this section.

(d) A continuance or extension granted pursuant to this section shall be subject to the
limitations of ORS 215.427 or 227.178 and ORS 215.429 or 227.179, unless the continuance or
extension is requested or agreed to by the applicant.

(e) Unless waived by the applicant, the local government shall allow the applicant at least
seven days after the record is closed to all other parties to submit final written arguments in
support of the application. The applicant’s final submittal shall be considered part of the record,
but shall not include any new evidence. This seven-day period shall not be subject to the
limitations of ORS 215.427 or 227.178 and ORS 215.429 or 227.179.

(7) When a local governing body, planning commission, hearings body or hearings officer
reopens a record to admit new evidence, arguments or testimony, any person may raise new
issues which relate to the new evidence, arguments, testimony or criteria for decision-making
which apply to the matter at issue.

(8) The failure of the property owner to receive notice as provided in this section shall not
invalidate such proceedings if the local government can demonstrate by affidavit that such notice
was given. The notice provisions of this section shall not restrict the giving of notice by other
means, including posting, newspaper publication, radio and television.

(9) For purposes of this section:
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(a) “Argument” means assertions and analysis regarding the satisfaction or violation of legal
standards or policy believed relevant by the proponent to a decision. “Argument” does not
include facts.

(b) “Evidence” means facts, documents, data or other information offered to demonstrate
compliance or noncompliance with the standards believed by the proponent to be relevant to the
decision. [1989 c.761 §810a (enacted in lieu of 197.762); 1991 ¢.817 831; 1995 ¢.595 §2; 1997
C.763 86; 1997 c.844 82; 1999 ¢.533 §12]
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OREGON GOVERNMENT ETHICS

After the Watergate scandal in 1974, Oregon voters adopted a comprehensive ethics law for
public officials. The law attempts to ensure that government officials promote general public
interests rather than private financial interests. The policy states, "that service as a public official is
a public trust, and that, as one safeguard for that trust, the people require all public officials to
comply with the applicable provisions of this chapter.” ORS 244.010(1).

ORS chapter 244 has six major parts: (1) abuse of office, (2) reporting requirements,
(3) conflicts of interest, (4) nepotism, (5) the ethics commission and (6) penalties. The first four
parts are of major importance to public officials and employees. The 2007 Legislature amended
ORS 244 changing the commission name back to the Oregon Government Ethics Commission
(OGEC). The most significant changes were the broadened definition of “relative”, adding
“members of household” to the reporting requirements for gifts and income, an aggregate gift value
limit from those with an administrative or legislative interest and new quarterly filing requirements.
While voicing many concerns and submitting some resignations, most public officials complied
with the reporting requirements while waiting and working for legislative changes in 2009 that have
now been realized. The 2009 Legislature further amended ORS 244 repairing many, if not all, of
the perceived problems that arose from the 2007 session.

1. Abuse of Office

A. Who does the ethics law apply to?

The law applies to all "public officials" and in some cases to candidates for public office.
The definition of "public officials” is broad and includes any person who serves state or local
government as an officer, employee or agent. It includes council, committee and commission
members, city attorneys, city employees and persons who work for the city on contract. It applies
whether or not a public official is paid. ORS 244.020(14).

B. What does the ethics law prohibit?

i) Use of position

Public officials may not use or attempt to use their position to obtain financial gain or avoid
financial detriment that would not otherwise be available but for the holding of the official position.
This applies to public officials and "relatives" of public officials, which includes (1) the spouse,
parent, step-parent, child, sibling, step-sibling, son-in-law and daughter-in-law of a public official;
(2) the parent, step-parent, child, sibling, son-in-law and daughter in law of the spouse of a public
official; (3) any individual that the public official has a legal obligation to support; and (4) any
individual to whom or from whom the official provides or receives benefits from employment.
ORS 244.020(15).

It is improper for a public official to lobby council, committee or commission members or
public employees to award a contract to a business with which the official of any member of the
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household of the official is associated. Member of household is defined as any person who resides
with the public official. ORS 244.020(10). In addition, public officials may not use their positions
to avoid taxes, charges or fees paid by other residents.

The state law does not apply to official compensation, honoraria, reimbursement of
expenses, or unsolicited award for professional achievement for a public official or relative. ORS
244.040(2).

Official compensation is not defined by the statutes. The OGEC has interpreted official
compensation package as “wages and other benefits provided to the public official.” To be part of
the package the wages and benefits must be specifically and formally approved by the public body.
The benefits provided by contract or personnel policies must generally apply to public employees or
other public officials. Official compensation also includes direct public body payment of a public
official’s expenses. OAR 199-005-0035(3).

Example: An SAIF official purchased a personal car as an "add-on" to the SAIF fleet
purchase and saved about $1300. There was no additional cost to SAIF and no cost to the vehicle
vendor.

Held: Ethical violation because official "availed himself of" financial benefit accessible
only because of his status as a public official. Person would not have been benefited “but for" the
official position. Davidson v. Oregon Government Ethics Commission, 300 Or 415 (1985).

Example: Public employees’ personal use of employer’s telephones, cellular phones and
computers (including Internet access).

Held: (a) Personal use of public telephones is not an ethical violation because “it is normal
practice by both public and private employers to permit employees to use business telephones...”
for personal business. However, personal long distance calls, even if employee reimburses public
employer may be an ethical violation. (b) Use of a public computer on employee’s own time may
not be ethical violation. However, public computer use by employee to avoid a financial detriment
is legally prohibited. This may include personal use to avoid private purchase of computer
hardware or software. (c) Personal use of a public cellular phone does not violate ethics code where
use is directly related to official duties, such as phone use to inform family of a late meeting or
schedule change. However, personal uses beyond those necessary for public business or emergency
would violate ethics code. This is the result even where an employee reimburses the employer for
personal use. Oregon Government Standards and Practices Commission, Technical Advisory
Opinion 98A-1003 (July 1998).

i) Gifts

The law prohibits public officials, relatives of public officials and members of a public
official’s household from soliciting or receiving any gifts over $50 in a calendar year from any
source that has, or could reasonably be expected to have, a legislative or administrative interest in
the public official’s decisions or votes. ORS 244.025; OAR 199-005-0003. A gift is anything of
economic value, but the definition excludes things such as:

e gifts from relatives or members of the household of the public official;
e food/ lodging / travel reimbursed by the public body when representing the public body;
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e food / lodging / travel reimbursed by another government agency, organization, company
or person when the official is representing the public body and under specific limited
circumstances;’

e campaign and legal expense fund contributions;

e gifts in the form of tokens, plaques, trophies or mementos with a resale value less than
$25;

e publications, subscriptions or other informational material related to the official’s duties;

e waivers or discounts for continuing education for professional licensing;

e entertainment incidental to the main purpose of an event or when the official is acting in
an official capacity and representing the public body for a ceremonial purpose.? ORS
244.020(6);

e gifts received as part of one’s private business, employment or volunteerism; and

e ¢ifts received that bear no relation to one’s position or public office.

Example: A mayor, council president and city manager traveled to New York City to
present the city's bond proposal to an investment rating service. The travel expenses of the officials’
spouses were paid by the financial institution that prepared the city bond package.

Held: The food, lodging and travel exemption does not apply to family household members.
Payments of these expenses were illegal gifts because they were not “extended to others who are not
public officials.” Officials were fined twice the value of the reimbursed expenses. Keller v. Oregon
Government Ethics Commission, 94 Or App 462 (1988), 106 Or App 727 (1991).

iii) Confidential information
Public officials may not further or attempt to further personal gain through use of
confidential information gained in the course of or by reason of their official positions or activities
in any way. Public officials often receive information that is not available to the general public. It
is improper for an official to sell such information for use by another or to make use of such
information for personal gain. ORS 244.040(4).

iv) Employment

A public official may not solicit or receive promises of future employment when there is any
relationship or understanding that the promise will influence the official's actions. ORS 244.040(3).

2. Reporting Requirements

The regulation of the receiving of gifts, honorariums, expense reimbursements and
certain forms of income is governed by a set of laws that apply to public officials, as defined in

! The law was amended in 2007 and 2009. Under ORS 244.020(6)(b), reimbursement or payment of expenses for
reasonable food, travel or lodging to a city official, and in some cases a relative, household member or staff member
accompanying a city official, representing city government is not a gift, depending on the facts as they relate to ORS
174111, 174.116 and 174.117.

2 Reimbursement or payment of entertainment expenses to public officials, their relatives or household member are
sometimes defined as gifts and in those instances, are allowed under ORS 244.025(4).
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ORS 244.020(14), and includes “an elected official, appointed official, employee or agent,
irrespective of whether the person is compensated for the services”. However, state law only
imposes the associated reporting requirements on some of these public officials including elected
city officials, members of planning, zoning and development commissions, the city manager and
as of April 15, 2010 each current candidate for any of these offices or positions. The remaining
members of the staff and governing commissions and committees are not subject to the reporting
requirements. ORS 244.050.

A. Annual Verified Statement of Economic Interest

The Annual Verified Statement of Economic Interest (SEI) must be filed by April 15 of
each year and becomes a public record. The SEI is best characterized as a declaration of income,
holdings and business associations. The information to be included changed in 2009 and a brief
description is:

e the businesses controlled or affiliated with the public official and members of their
household;

e the sources of income for the official’s household that produce 10% or more of the total
annual household income;

e any real property owned by the household within the geographic boundaries of the
jurisdiction of the public body with the exception of the primary residence. ORS
244.060;

e any expenses reimbursed with an aggregate value exceeding $50 and the name of the
organizations or governments from which they were received,;

e all honoraria received with a value exceeding $15; and

e each source of income in excess of $1,000 from an individual or business that could have
a legislative or administrative interest in the public body. ORS 244.100.

A further requirement of the SEI only applies to those individuals or businesses that have
done, or could reasonably be expected to do, business with the public body and has an
administrative or legislative interest in the public body. If the foregoing is found to exist, then
the official must also report the following as they relate to those individuals or businesses only:

e debts owed by the official in the amount of $1,000 or more;

e beneficial interest or investment by stocks or bonds by the official in excess of $1,000;
and

e any fee for services in excess of $1,000. ORS 244.070.

B. Quarterly Public Official Disclosure

Beginning April 2009, those public officials who also had to file a Quarterly Public Official
Disclosure (QPOD) due on the 15" of April, July, October and January of each year are no longer
required to do so. Governments, tribes and corporations that provide for payment of expenses or the
giving of honorarium must still file QPOD’s and provide those public officials that received
payment notice of their having done so.
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3. Conflicts of Interest

A. What is an actual conflict of interest?

An actual conflict of interest exists whenever the effect of any action, decision or
recommendation by a person acting as a public official would cause private pecuniary benefit or
detriment for the person or the person's relative or any business with which the person or a relative
is associated. ORS 244.020(1). If public officials approve or recommend approval of applications
involving their own land, award contracts or make purchases from persons to whom they owe
money, or approve employment agreements with organizations for whom spouses work, then there
is an actual conflict of interest. A conflict exists even if the official would lose money by taking a
particular action. When an official's relative or a business associated with a relative would be
affected by an official decision, there is also an actual conflict of interest.

B. What is a potential conflict of interest?

A potential conflict of interest exists whenever the effect of any action, decision or
recommendation by a person acting as a public official could cause private pecuniary benefit or
detriment for the person or person's relative or any business with which the person or a relative is
associated. ORS 244.020(12).

Excluded from the definition of “business” is any nonprofit IRC 501(c) corporations where
the associated public officials receive no remuneration. ORS 244.020(2). The statute excludes
from the definition of potential conflict of interest “membership in or membership on the board of
directors of a nonprofit corporation that is tax-exempt under section 501(c) of the Internal Revenue
Code”. ORS 244.020(12)(c).

There is a class exemption to the definition of a potential conflict of interest. Whenever the
public official's action would affect other members of a large class the same way it affects the
official, there is no legal potential conflict of interest. For example, if a city considers a storm water
charge, then city officials who are city customers would have a potential conflict of interest were it
not for the "class exemption." There are enough members of the class that the interest of each
official is small compared to all the other members of the class. On the other hand, if the city
official owns property about to be rezoned with other properties, a conflict of interest exists because
the number of other property owners who are members of the class is small. ORS 244.020(12)(b).

C. What do | do if | have an actual or potential conflict of interest?

The simple answer is to disclose the conflict of interest. Elected and appointed public
officials serving on the council, committees or commissions must announce publicly any potential
conflicts of interest prior to taking any action. When there is an actual conflict, the official must
announce publicly the nature of the actual conflict and refrain from participating as a public official
in any discussion or debate on that issue. This official must not vote on the issue. ORS 244.120(2).
An actual or potential conflict of interest must be declared at any meeting where the issue is acted
upon, discussed, or considered in any manner.
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The public body must record the actual or potential conflicts of interest in its public records
when a public official gives notice of an actual or potential conflict. The notice and how it was
disposed of may be provided to the OGEC within a reasonable period. ORS 244.130(1).

A council, committee or commission member may not participate in any proceeding or
action in which the following have a direct or substantial financial interest:
e member or spouse, brother, sister, child, parent, father-in-law, mother-in-law;
e any business in which the member is currently serving or has served within two years; and
e any business in which the member is negotiating or has an understanding concerning future
partnership or employment.
Any actual or potential conflict of interest must be disclosed at the meeting where the action is
being taken. ORS 244.135.

Appointed public officials must notify in writing the person who appointed them to office of
the nature of the conflict. Notification must include a request that the appointing authority dispose
of the matter giving rise to the conflict. The appointing authority then has the obligation to assign
the matter to another person, or to prescribe a manner for the public official to dispose of the matter.
ORS 244.120(1)(c).

4. Nepotism

This law applies to all public officials, members of household and relatives as previously
defined under the law relating to gifts and expense reimbursement. Nepotism is favoritism based on
kinship. The law states that a public official may not participate in the appointment, employment,
promotion, discharge, firing or demoting of a relative or member of the household. A public official
must not participate in preliminary discussion of or interviews regarding any of these activities.
There is an exception to these requirements for unpaid volunteer positions, but not for the public
body the official serves. Reimbursable expenses for volunteers do not constitute nepotism. ORS
244.177.

Much like the law governing conflicts of interest, the public body is not prohibited from any
of these activities provided the public official to whom the individual is related or is a member of a
common household does not participate. ORS 244.177(4).

Public officials may not directly supervise a relative or member of the household either,
with the same exceptions regarding unpaid volunteers and reimbursable expenses. A public body
may adopt policies specifying further exceptions. ORS 244.179.

5. Oregon Government Ethics Commission

The Governor appoints all seven members of the Commission who are confirmed by the
Senate. The Commission selects an executive director to administer the Commission and the
Oregon Department of Justice provides legal counsel. ORS 244.250. The Commission’s duties
include training, advice, compliance and investigation. ORS 244.290. Advice is divided into staff
advice, staff advisory opinions and commission advisory opinions.
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Training is one of the highest priorities of the Commission and is available in presentations,
the internet, topical written materials and guidance in response to inquiries.

Advice can be requested and received in various forms, depending on the level of advice
sought. Telephone, email, letters and written requests for written opinions are all accepted. Staff
advice takes all of these forms, originates with Commission staff or the executive director and
affords a public official some protection should a penalty later be considered for an action taken on
the advice received. ORS 244.284. Staff advisory opinions come from the executive director upon
written request, may take 30 to 60 days to receive and generally afford an official with more
protection than staff advice. ORS 244.282. Commission advisory opinions originate with the
Commission itself based on adoption by a vote, may take 60 to 120 days to receive and provide an
official with absolute protection if the advice is followed completely and the facts were accurately
reported to the Commission in the initial request. ORS 244.280.

Another duty of the Commission is compliance and it refers to the review of the
approximately 6,000 people and entities that must file annual and quarterly reports.

Investigations are in response to the receipt of written complaints alleging violations of
Oregon Government Ethics law and follow strict procedure to determine whether wrongdoing has
occurred. The process begins with a consideration of whether there is reason to believe there has
been a violation. Next, there is a preliminary review phase to determine whether there is a finding
of cause to initiate further investigation. The investigatory phase follows and the culmination of a
case is a contested hearing if requested by the public official. ORS 244.260.

6. Penalties

Violations of public ethics laws may result in a civil penalty of up to $5,000 imposed by the
Commission. This fine is in addition to any other penalty or sanction that may be imposed by any
other law, including removal from office. ORS 244.350. If the OGEC finds a violation has
occurred, the finding is prima facie evidence of unfitness where removal is authorized for cause by
law. ORS 244.270.

In addition, public officials who financially benefit from a violation of any provision of
ORS chapter 244 may be required to forfeit twice the amount of that profit. ORS 244.360.

Specific criminal statutes may also apply to public officials including receipt of a bribe by a
public official, ORS 162.025, and misuse of confidential information for personal financial benefit,
ORS 162.425.
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Land Use Cheat Sheet: Ex parte contacts, conflicts of interest and bias

State law and constitutional standards require the City to provide a fair and impartial hearing process for most land use
matters coming before the Council. To achieve this standard, members of the Council are required to disclose
information about conflicts of interest, bias and ex parte contacts at the beginning of a land use hearing. The purpose of
this “cheat sheet” is to provide members of the Council with an overview of these disclosure requirements. Questions
about a specific situation and your disclosure duties should be directed to the City Manager and/or the City Attorney’s
Office.

Ex parte Contacts

What is an Ex Parte Contact? An ex parte contact is any communication between an interested party and a Councilor
made outside the scope of the hearing process. Ex Parte contacts come in many forms: conversations, written letters or
emails, information from a site visit, an editorial in a newspaper, a radio program, etc. Basically, ex parte contacts
include any and all information gathered or received by a Councilor regarding a land use application outside the scope of
the public hearing.

Should you disclose an Ex Parte contact? Yes. Always! Ex parte contacts do not render a decision unlawful so long as
there is full disclosure. Disclosure must occur at the earliest possible time in the decision-making process and must
include enough detail to provide an interested party the opportunity to support or rebut the information you received
outside of the hearing process.

How to I disclose? (1) Place the substance of the written or oral ex parte contact on the record at the first hearing
following the contact and (2) publicly announce the ex parte contact and your ability to render an impartial decision.
Both requirements are satisfied by disclosure at the initial public hearing (public announcement that is included as a part
of the record). In addition, the presiding officer of the hearing body is required to provide the general public with an
opportunity to rebut the substance of the ex parte contact.

Sample Disclosure: “I would like to disclose that | have had the following ex parte contacts [list details of each contact].
Notwithstanding these contacts, | will be able to render an impartial decision in this matter.”

What about communications with Staff? Communications with staff are not considered an ex parte contact. However,
City staff may not serve as a conduit for obtaining information outside of the public process unless that information is
disclosed.

How often do you disclose? Once — at the first hearing following the contact.

Conflicts of Interest

What is a conflict of interest? A conflict of interest arises when a decision you are making would or could result in a
“private pecuniary benefit or detriment” to you, your relatives, or a businesses with which either you or your relatives
are associated. Conflicts of interest come in two forms — actual conflicts and potential conflicts.

What is the difference between an actual and potential conflict of interest? An actual conflict of interest arises when
any decision or act by you would result in a “private pecuniary benefit or detriment” to you, your relatives or an
associated business; while a potential conflict arises when a decision or act by you could result in such an outcome.

What steps must | take when | have a conflict of interest? For actual conflicts you must: (1) publicly announce the
conflict and (2) refrain from participation in any official action on the issue including any discussion of the matter. For
potential conflicts you must: (1) publicly announce the potential conflict every time the issue arises and (2) after
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disclosure you may participate in any official action on the issue, including discussions and votes.

Sample Disclosure: “I would like to disclose an actual conflict of interest because [disclose nature of conflict, i.e., the
applicant is my brother], and therefore | will not be participating in this matter.” Or “I would like to disclose a potential
conflict of interest because [disclose nature of conflict —i.e., the applicant’s property is in the general vicinity of property |
own and therefore could have an impact on my property value]. Notwithstanding this potential conflict, | will be able to
render an impartial decision in this matter.”

Who is a relative? Under state law, a relative includes your spouse; a domestic partner; your children or your spouse’s
children; your siblings; spouses of your siblings or your parents or the parents of your spouse. Relatives also include any
individual for whom the public official has a legal support obligation; any individual for whom the public official provides
benefits arising from the public official’s public employment or from whom the public official receives benefits arising
from that individual’s employment.

What is a business with which | or my relatives are associated? A “business” includes any legal entity that has been
formed for the purpose of producing income. You or your relatives are associated with a business if you or your
relatives currently or during the preceding calendar year: (1) held a position as director, officer, owner, employee or
agent of the business; (2) held stock, stock options, equity interest or debt instrument in the business in an amount
greater than $1,000; (3) held stock, equity interest, stock options or debt instruments of $100,000 or more in a publicly
held corporation; or (4) are a director or officer of a publicly held corporation. In addition, you are associated with a
business if you were required to report that business on your annual Statement of Economic Interest form as a source of
household income.

Are there exceptions? Yes, certain exceptions exist that would permit you to participate in making a decision even if it
will have a financial effect on you, your relatives or businesses with which either of you are associated. For example,
there is a “class” exception that permits you to participate when the decision will affect a larger group of people in the
same manner as you. However, you should never rely upon this or any other exception without first consulting the City
Attorney’s Office.

How often do | disclose? You must make the required disclosure every time the matter comes before the council.

Bias

What is bias? Bias means a prejudice or prejudgment of the parties or the case to such a degree that you are incapable
of being persuaded by the facts to vote another way. This can include: (1) personal interest; or (2) personal
prejudgment. Bias has to be an actual bias; there is no “apparent bias.”

What is a Personal Interest? Personal interest is an actual interest in the outcome of the proceeding. For example,
when you live in or near a development and actively support or oppose the development.

What is Prejudgment? Prejudgment exists when you have so prejudged the particular matter as to be incapable of
determining its merits on the basis of the evidence and arguments presented at the hearing. Prejudgment must be
proven with explicit statements, pledges, or commitments on the specific matter before the commission.

What if there is a bias? If there is an actual bias, you must recuse yourself. Even if there is not an actual bias, you may
want to disclose information that gives an appearance of bias in order to preclude post-hearing challenges to your
participation.

Sample Disclosure: “I have an actual bias in this matter because [disclose nature of bias, i.e., | publicly opposed
development at this location during my campaign as | believe it should be used for open space], and therefore | will not
participate in this matter.” OR “[Disclosure facts that could give rise to an apparent bias, i.e., | have known the
applicant’s architect for 20 years]. Notwithstanding this fact, | believe | can serve as an unbiased decision-maker and
render an impartial decision in this matter.”

bl

» T
A» A A



	Town Hall- Land Use (1)
	�Land Use Town Hall�”Know your rights &  responsibilities”
	Slide Number 2
	Why Are We Here?
	The Situation
	Slide Number 5
	A Little History
	A Little History
	GOAL 1�Citizen Involvement
	Diversity, Equity, and Inclusion	
	GOAL 2�WHAT  DOES IT DO?
	STATEWIDE PLANNING GOALS
	Slide Number 12
	State and Local Responsibilities
	State and Local Responsibilities
	GOAL 2 �HOW?
	Comprehensive Plan
	Comprehensive Plan
	Zoning & Development Code
	Types of Decisions
	Types of Decisions
	Types of Decisions
	Notice requirements
	Findings
	Findings
	Findings
	Findings
	GOAL 2�ARE WE STUCK WITH WHAT WE’VE GOT?�
	GOAL 2 �WHAT IF SOMETHING DOESN’T MAKE SENSE?
	OTHER OARS LINKED TO GOAL 2
	WHY UGB’S (GOAL 14)?
	Federal consistency…What is that??
	STATUTES YOU MIGHT FIND USEFUL
	AND WHAT DOES LUBA MEAN?
	THE END…
	Types of Decisions:
	Land Use Decisions: What Are They?
	Land Use Decisions: What Are They?
	Land Use Decisions: What Are They?
	Land Use Decisions: What are They?
	Deciding Entity & Public Notice:
	Who Gets Notice?
	Who Gets Notice?
	Who Gets Notice?
	Local Land Use Decisions: Can You Appeal?
	Local Land Use Decisions: Appeals
	Conditional Uses
	Conditional Uses
	Conditional Uses
	Idea to Law: Timeline for Type IV
	Potential Policy Ideas Going Forward
	Conclusion

	Warrenton LU and Ethics training packet (00704179xB8084)

