


SUBRECIPIENT AGREEMENT FOR DISBURSEMENT OF OREGON DEPARTMENT OF TRANSPORTATION IMMEDIATE OPPORTUNITY GRANT FUNDS FOR SOUTH MOLALLA AVENUE IMPROVEMENTS 

This Agreement for Disbursement of Funds for improvements to South Molalla Avenue (“Agreement”) is entered into effective __________, 2021 between the City of Molalla, an Oregon municipal corporation (“City”), and Dansons Molalla, LLC (“Dansons”), an Oregon Limited Liability Company, both herein individually referred to as “Party” or collectively as the “Parties.”

RECITALS:

A. The City is the recipient of an Oregon Department of Transportation (“ODOT”) Immediate Opportunity Fund Grant (“IOF Grant”) to partially fund improvements to South Molalla Avenue (“Project”), a Clackamas County facility.  
 
B. Dansons received Site Design Review and Conditional Use approval to site a wood pellet manufacturing, storage and distribution facility at 250 W. 7th Street with access to South Molalla Avenue.

C. As part of its development, Dansons is willing to undertake the improvements contemplated to South Molalla Avenue as part of the Project.  

D. Under the terms of the City’s agreement with ODOT for the grant (“IOF Grant Agreement”), the City is authorized to enter into subagreements with subrecipients for performance of the Project, but all such subagreements must be in writing, executed by the City, and must incorporate and pass through all applicable IOF agreement requirements to subrecipients.

E. The IOF Grant Agreement requires all subrecipients and contractors performing work under the IOF Grant to name ODOT as a third-party beneficiary of any agreement between the City and subrecipients and contractors, and to name ODOT as an additional/dual obligee on all payment and performance bonds of such subrecipients and contractors.

F. The IOF Grant Agreement requires parties to such subagreements to indemnify, defend, save and hold harmless the State of Oregon, ODOT and its members, the Oregon Department of Transportation, its officers, agents and employees, from and against any and all claims, actions, liabilities, damages, losses, or expenses, including attorney’s fees, arising from a tort, as now or hereafter defined in ORS 30.260, caused, or alleged to be caused, in whole or in part, by the negligent or willful acts or omissions of the other party to the City’s subagreement under the IOF Grant Agreement, or any such party’s officers, agents, employees or subcontractors. In addition, the IOF Grant Agreement requires that subrecipients indemnify ODOT from any and all such claims, except for claims arising solely from the negligent or willful acts or omissions of ODOT. 



G. The Parties now desire to enter into this subrecipient agreement for the purpose of authorizing disbursement of the IOF Grant funds for the Project to Dansons for completion of the Project improvements, as described herein.

AGREEMENTS:  

1.	Use of Funds

The funds will be disbursed by the City to Dansons for construction of the Project Improvement as set forth in the IOF Grant Agreement, including its exhibits, collectively attached hereto as Exhibit A and incorporated herein in its entirety by this reference. 
2.	Acknowledgment of Full Applicability of IOF Grant Agreement to Dansons

Dansons hereby acknowledges, agrees and understands that, by execution of this Agreement, the terms of the IOF Grant Agreement are applicable to both Dansons, and to any contractor(s) of Dansons.  
2.	General

A. Dansons agrees to undertake the improvements of the Project, as specified in Exhibit A, and subject to all requirements provided thereto. Dansons agrees that it is under a continuing obligation to comply with the foregoing requirements, as they may be modified or amended from time to time.  Dansons further agrees to perform the work funded in part under the terms of the IOF Grant Agreement in accordance with the terms of those requirements, as they may be amended during the term of this Agreement.  Dansons further agrees to perform the work funded in part under the terms of the IOF Grant Agreement in accordance with the terms of those requirements, as they may be amended during the term of this Agreement including, but not limited to, the requirement of creating and maintaining the minimum number of jobs for the requisite amount of time as specified the IOF Grant Agreement. Specifically, Dansons agrees to provide both ODOT and the City, within 48 months of the effective date of the IOF Grant Agreement, documentation acceptable to ODOT and the City that thirty (30) new FTE positions have been created and filled by Dansons. If Dansons does not or cannot provide ODOT and the City such documentation within said 48 months that satisfies all requirements of the IOF Grant, Dansons shall assume all liability and responsibility for reimbursing ODOT all eligible IOF funds distributed under the IOF Grant Agreement, in a manner, and in an amount, that is fully in accordance with its terms. This Agreement is subject to any amendments required as a result of the IOF Grant Agreement between ODOT and the City, and shall be amended to incorporate any such changes. 

B. Dansons hereby names ODOT as a third-party beneficiary of this Agreement, and agrees to require that any and all agreements for construction of the Project Improvements it enters into to name ODOT a third-party beneficiary of such agreements, and to name ODOT as an additional/dual obligee on all payment and performance bonds required of such agreements.

C. Dansons hereby agrees to indemnify, defend, save and hold harmless the State of Oregon, ODOT and its members, the Oregon Department of Transportation, its officers, agents and employees, and the City of Molalla, its officers, agents, employees and volunteers, from and against any and all claims, actions, liabilities, damages, losses, or expenses, including attorney’s fees, arising from a tort, as now or hereafter defined in ORS 30.260, caused, or alleged to be caused, in whole or in part, by the negligent or willful acts or omissions of Dansons or Dansons’ officers, agents, employees or contractors. Such indemnification is intended to cover any and all such claims, except for claims arising solely from the negligent or willful acts or omissions of the indemnified parties. 
D. 	Dansons agrees to require the above two clauses to be included in any and all agreements it enters into with one or more contractors for construction of the Project improvements as specified in Exhibit A, and Dansons further agrees to incorporate Exhibit A in its entirety into any and all such agreements.

3.	Records 

A.	Dansons shall make and retain proper and complete books of record and account and maintain all fiscal records related to this Agreement and the Project, in accordance with all applicable generally accepted accounting principles, generally accepted governmental auditing standards and State minimum standards for audits of municipal corporations. Dansons shall ensure that all of its contractors likewise comply with these requirements. ODOT, the Oregon Secretary of State and their duly authorized representatives shall have access to the books, documents, papers and records of Dansons and Dansons contractors that are directly related this Agreement, the IOF Grant Agreement Funds of the Project for the purpose of making audits and examinations. In addition, ODOT, the Oregon Secretary of State and their duly authorized representatives may make and retain excepts, copies, and transcriptions of the foregoing books, documents, papers and records. Dansons shall permit authorized representatives of ODOT and the Oregon Secretary of State to perform site reviews of the Project, and to inspect all vehicles, real property, facilities and equipment purchased by Dansons as part of the Project, and any transportation services rendered by Dansons. 

B.	Dansons shall retain and keep accessible all books, documents, papers, and records that are directly related to this Agreement, the IOF Grant Funds or the Project for a period of six (6) years after final payment. If there are unresolved audit questions and the end of the six (6) year period, Dansons shall retain the records until the questions are resolved. 

C.	Dansons shall document the expenditure of all IOF Grant Agreement Funds disbursed by ODOT through the City under this Agreement. Dansons shall create and maintain all expenditure records in accordance with generally accepted accounting principles and in sufficient detail to permit the City or ODOT to verify how IOF Grant Funds are expended. 

D. This Section 3 shall survive any expiration of termination of this Agreement, or of the IOF Grant Agreement attached hereto as Exhibit A. 

4.	Funding 

Dansons shall submit monthly invoices to the City for eligible Project expenses incurred after the effective date of this Agreement.  The City shall be responsible for determining eligibility of expenses. The maximum funding to be disbursed to Dansons of IOF Grant funds is $248,500.00 with a maximum Project cost not to exceed 497,296.00.

5.	Invoices. 	 

Dansons shall submit monthly billings for reimbursable costs incurred since the previous billings. The City shall, in consultation with ODOT, pay Dansons the balance due within thirty (30) days of receipt of a proper invoice.  Dansons will not submit more than one invoice per month.

All invoices shall be submitted to the City as follows:

	[INSERT ADDRESS]

Failure to strictly comply with this provision may result in a delay in payment.

6. 	Withholding of Funds

The City may withhold payment of funds if the funds are not being used in accordance with this Agreement or the terms of the IOF Grant Agreement, all required reporting has not been submitted, or there are any unresolved audit findings relating to Danson’s performance. Dansons shall assure that funds allocated hereunder are used only for the purposes permitted.  If any Dansons action, omission or breach of condition of this Agreement or the IOF Grant Agreement causes the City to be required to reimburse funds to ODOT or otherwise incur costs related to any ODOT action or withholding of IOF Grant funds, Dansons shall hold harmless and indemnify the City for an amount equal to the funds required to be repaid or withheld plus any additional costs or expenses incurred by the City.

8. 	Independent Contractor

Dansons is an independent contractor for all purposes under this Agreement, and shall be exclusively responsible for all costs and expenses related to its employment of individuals to perform the work under this Agreement, including but not limited to workers compensation, unemployment taxes and State and Federal income tax withholdings.  Dansons shall have sole control and supervision over the manner in which services are performed, subject only to consistency with the terms of this Agreement.  Neither Dansons nor its officers, directors, agents, employees, or subcontractors, are officers, employees or agents of the City as those terms are used in ORS 30.265.  Neither Dansons nor its directors, officers, agents, employees, or subcontractors, shall hold themselves out either explicitly or implicitly as officers, employees or agents of the City for any purpose whatsoever.  Nothing in this Agreement shall be deemed to create a partnership, franchise or joint venture between the Parties.


10. 	Insurance 
 
While this Agreement is in effect, Dansons agrees that it will purchase and maintain and will require any contractors and subcontractors it uses to purchase and maintain insurance as specified in Exhibit A.  Prior to commencement of work under this Agreement, Dansons shall furnish to the City certificate(s) of insurance executed by a duly authorized representative of each insurer showing compliance with the insurance requirements specified in Exhibit A.  Failure of the City to demand such certificate or other evidence of full compliance with these insurance requirements, or failure of the City to identify a deficiency from evidence that is provided, shall not be construed as a waiver of Dansons’ obligation to require such insurance from its contractors and subcontractors.

11.	Termination

The City may terminate this Agreement, in whole or in part, effective upon delivery of written notice to Dansons, or at such later date as may be established by the City, under any of the following conditions:

	(a)	Dansons fails to provide services called for by this Agreement within the time specified herein or any extension thereof;

(b)	Dansons fails to comply with or perform any of the other provisions of this Agreement, or so fails to pursue the work as to endanger performance of this Agreement in accordance with its terms, and after receipt of written notice from the City fails to correct such failures within 10 days or such longer period as the City may authorize;

(c)	 The City fails to receive funding, or appropriations, limitations or other expenditure authority at levels sufficient to pay for the work provided in this Agreement, or if the City determines to terminate for its own convenience; 

(d)	 Any laws, regulations, rules or guidelines are modified, changed or interpreted in such a way that financial assistance or purchase of equipment provided for in this Agreement is no longer allowable or is no longer eligible for funding as contemplated by this Agreement;

(e)	 Both Parties agree that continuation of the Project would not produce results commensurate with the further expenditure of funds; or

	(f)	Dansons takes any action pertaining to this Agreement without the approval of the City and which under the provisions of this Agreement would have required the approval of the City.

	(f)	Dansons fails to take any action requested by the City which, under the provisions of this Agreement, are within the City’s purview to require with respect to the administration and oversight of the IOF Grant.

Any termination of this Agreement shall not prejudice any rights or obligations accrued to the parties prior to termination.

13. 	Compliance with Laws

The Parties recognize that funds provided by ODOT will be used to pay for the Project improvements to South Molalla Avenue.  Each Party agrees to comply with all local, state, and federal laws and regulations and fully understands and agrees to comply with all applicable requirements governing the work of ODOT IOF Grant recipients.  Furthermore, Dansons agrees to incorporate by reference the provisions set forth in Exhibit A into all contracts of all contractors used by Dansons on the Project improvements. 

14.  	Term

	This Agreement shall begin on the date written in the first paragraph, regardless of the date of the signatures, below, and shall remain in effect through ___________, 20__.

15.   	Communications

All communications between the parties regarding this Agreement shall be directed to the parties' respective Project Managers as indicated below:

City:						Dansons:

[INSERT CONTACT INFO]			[INSERT CONTACT INFO]	


17. 	Assignment

Dansons may not assign, delegate or subcontract any of its rights or obligations under this Agreement to any other party without the prior written consent of the City.  Any assignment, delegation or subcontract in violation of this paragraph shall be null and void ab initio, and shall constitute grounds for immediate termination by the City.

18.	Jurisdiction

This Agreement shall be governed by the laws of the State of Oregon, and the parties agree to submit to the jurisdiction of the courts of the State of Oregon and the venue of the Clackamas County Circuit Court.

19. 	Mediation

Should any dispute arise between the parties concerning this agreement that is not resolved by mutual agreement, it is agreed that it will be submitted to mediated negotiation prior to any Party commencing litigation.  In such an event, the Parties to this agreement agree to participate in good faith in a non-binding mediation process.  The mediation shall take place in Portland, Oregon.  The mediator shall be selected by mutual agreement of the Parties, but in the absence of such agreement each Party shall select a temporary mediator and those mediators shall jointly select the permanent mediator.  The mediator’s fees and costs shall be borne equally by the Parties.

20.  	Entire Agreement

This Agreement and the Attachments (specifically including Exhibit A) constitute the entire Agreement between the Parties on the subject matter hereof.  There are no understandings, agreements, or representations, oral or written, not specified herein regarding this Agreement.  No waiver, consent, modification or change of terms of this Agreement shall bind either Party unless in writing and signed by both parties and all necessary approvals have been obtained.  Such waiver, consent, modification or change, if made shall be effective only in the specific instance and for the specific purpose given.  The failure of the City to enforce any provision of this Agreement shall not constitute a waiver by the City of that or any other provision.  

21.	Authority to Bind Party  

Dansons certifies and represents that the individual(s) signing this Agreement has been authorized to enter into and execute this Agreement on behalf of Dansons under the direction or approval of its governing body, commission, board, officers, members, or representatives, and to legally bind Dansons; and shall provide the City proof of such authority upon request.





City of Molalla					Dansons Molalla, LLC



By:							By:

												
									
Printed Name:						Printed Name:					

												

Title:							Title:

												


Date:							Date:

												

		
	



Exhibit List:

Exhibit A – Grant Agreement, ODOT Immediate Opportunity Fund, South Molalla Avenue Improvements
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