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RESOLUTION NO. 06-056 

A RESOLUTION ADOPTING ADDITIONAL REVISIONS FOR 
THE COLUMBIA GATEWAY URBAN RENEWAL AGENCY'S 
LOCAL CONTRACT REVIEW AUTHORITY 

WHEREAS, on February 28, 2005, the Columbia Gateway Urban Renewal Agency adopted 
Resolution No. 05-054, approving revised rules for the Agency acting in its capacity as the Local 
Contract Review Authority for the Agency; and 

WHEREAS, the 2005 Oregon Legislature adopted legislation making several technical 
corrections to the state public contracting code; and 

WHEREAS, the Oregon Attorney General's Office has just completed revisions to the 
Attorney General's Model Rules for implementing the public contracting law; and 

WHEREAS, the Agency's Local Contract Review Board Rules are patterned after the 
Attorney General's Model Rules; and 

WHEREAS, it is necessary to revise the Agency' s Local Contract Review Board rules 
adopted by Resolution No. 05-054 to ensure those rules comply with the changes adopted by the 
2005 Legislature; 

NOW, THEREFORE, BE IT RESOLVED BY THE COLUMBIA GATEWAY URBAN 
RENEWAL AGENCY AS FOLLOWS: 

Section 1. Revised Rules Adopted. The Revised Rules set forth in Exhibit "A", attached 
hereto and incorporated herein by this reference, are hereby approved and adopted as the rules for the 
Agency's Local Contract Review Authority. These Revised Rules replace the rules adopted by 
Resolution No. 05-054 

Section 2. Effective Date. This Resolution shall be effective as of May 8, 2006. 

PASSED AND ADOPTED THIS 8TH DAY OF MAY, 2006. 

Voting Yes, Agency Member: Broehl, Tenney, Seckora , Van Cleave, Zukin 
Voting No, Agency Member:_.::.:.N..;:::o.:.:n:.;:e;__ ____________________ _ 
Absent, Agency Member: __ ...::D::..::a::=:...v!..:1=-· s:::..o~n ___________________ _ 
Abstaining, Agency Member:____:N:.:.;o~n:.:..::::.e _____________________ _ 

AND APPROVED BY THE CHAIR THIS "/,sm DAY OF FE~ ARY, 2006. rJ/ 
Attest: 

Robb E. Van Cleave, Chair 
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the next highest-scoring Responsive Proposal, and, at the Agency's discretion, the Offeror shall 
forfeit its Bid or Proposal security. 

04-0450 

Substitute Contractor 

If the Contractor provided a performance bond, the Agency may afford the Contractor's surety the 
opportunity to provide a substitute contractor to complete performance of the Contract. A 
substitute contractor shall perform all remaining Contract Work and comply with all terms and 
conditions of the Contract, including the provisions of the performance bond and the payment 
bond. Such substitute performance does not involve the Award of a new Contract and shall not 
be subject to the competitive Procurement provisions of ORS Chapter 279C. 

04-0460 

Foreign Contractor 

If the Contract Price exceeds $10,000 and the Contractor is a Foreign Contractor, the Contractor 
shall promptly report to the Oregon Department of Revenue on forms provided by the 
Department of Revenue, the Contract Price, terms of payment, Contract duration and such other 
information as the Department of Revenue may require before final payment can be made on the 
Contract. A copy of the report shall be forwarded to the Agency. The Agency shall satisfy itself 
that the above requirements have been complied with before it issues final payment on the 
Contract. 

Alternative Contracting Methods 

04-0600 

Purpose 

Rules 04-0600 to 04-0690 are intended to provide guidance to Contracting Agencies regarding 
the use of Alternative Contracting Methods for Public Improvement Contracts, as may be 
directed by the Agency's Contract Review Authority under ORS 279C.335. Those methods 
include, but are not limited to, Design-Build, Energy Savings Performance Contract (ESPC) and 
Construction Manager/General Contractor (CM/GC) forms of contracting. As to ESPC 
contracting, Rules 04-0600 to 04-0690 implement the requirements of ORS 279C.335 pertaining 
to the adoption of model rules appropriate for use by all Contracting Agencies to govern the 
procedures for entering into ESPCs. 
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04-0610 

Definitions for Alternative Contracting Methods 

The following definitions shall apply to these Rules 04-0600 to 04-0690 rules, unless the context 
requires otherwise: 

(1) Alternative Contracting Methods means innovative Procurement techniques for 
obtaining Public Improvement Contracts, utilizing processes other than the traditional method of 
Design-Bid-Build (with Award based solely on price, in which a final design is issued with 
formal Bid documents, construction services are obtained by sealed Bid Awarded to the lowest 
Responsive, Responsible Bidder, and the project is built in accordance with those documents). In 
industry practice, such methods commonly include variations of Design-Build contracting, 
CM/GC forms of contracting and ESPCs, which are specifically addressed in Rules 04-0600 to 
04-0690, as well as other developing techniques such as general "performance contracting" and 
"cost plus time" contracting, for which procedural requirements are identified under Rules 04-
0600 to 04-0690. 

(2) Construction Manager/General Contractor (or "CM/GC") means a form of 
Procurement that results in a Public Improvement Contract for a Construction Manager/General 
Contractor to undertake project team involvement with design development; constructability 
reviews; value engineering, scheduling, estimating and subcontracting services; establish a 
Guaranteed Maximum Price to complete the Contract Work; act as General Contractor; hold all 
subcontracts, self-perform portions of the Work as may be allowed by the Agency under the 
CM/GC Contract; coordinate and manage the building process; provide general Contractor 
expertise; and act as a member of the project team along with the Agency, architect/engineers 
and other consultants. CM/GC also refers to a Contractor under this form of Contract, sometimes 
known as the "Construction Manager at Risk." 

(3) Design-Build means a form of Procurement that results in a Public Improvement 
Contract in which the construction Contractor also provides or obtains specified design services, 
participates on the project team with the Agency, and manages both design and construction. In 
this form of Contract, a single Person provides the Agency with all of the services necessary to 
both design and construct the project. 

(4) Energy Conservation Measures (or "ECMs") (also known as "energy efficiency 
measures") means, as used in ESPC Procurement, any equipment, fixture or furnishing to be 
added to or used in an existing building or structure, and any repair, alteration or improvement to 
an existing building or structure that is designed to reduce energy consumption and related costs, 
including those costs related to electrical energy, thermal energy, water consumption, waste 
disposal, and future contract-labor costs and materials costs associated with maintenance of the 
building or structure. For purposes of Rules 04-0600 to 04-0690, use of either or both of the 
terms "building" or "structure" shall be deemed to include existing energy, water and waste 
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disposal systems connected or related to or otherwise used for the building or structure when 
such system(s) are included in the project, either as part of the project together with the building 
or structure, or when such system(s) are the focus of the project. Maintenance services are not 
Energy Conservation Measures, for purposes of Rules 04-0600 to 04-0690. 

( 5) Energy Savings Guarantee means the energy savings and performance guarantee 
provided by the ESCO under an ESPC Procurement, which guarantees to the Agency that certain 
energy savings and performance will be achieved for the project covered by the RFP, through the 
installation and implementation of the agreed-upon ECMs for the project. The Energy Savings 
Guarantee shall include, but shall not be limited to, the specific energy savings and performance 
levels and amounts that will be guaranteed, provisions related to the financial remedies available 
to the Agency in the event the guaranteed savings and performance are not achieved, the specific 
conditions under which the ESCO will guarantee energy savings and performance (including the 
specific responsibilities of the Agency after final completion of the design and construction 
phase), and the term of the energy savings and performance guarantee. 

(6) Energy Savings Performance Contract (or "ESPC") means a Public Improvement 
Contract between the Agency and a Qualified Energy Service Company for the identification, 
evaluation, recommendation, design and construction of Energy Conservation Measures, 
including a Design-Build Contract, that guarantee energy savings or performance. 

(7) Guaranteed Maximum Price ( or "GMP") means the total maximum price provided to 
the Agency by the Contractor, and accepted by the Agency, that includes all reimbursable costs 
of and fees for completion of the Contract Work, as defined by the Public Improvement Contract, 
except for material changes in the scope of Work. It may also include particularly identified 
contingency amounts. 

(8) Measurement and Verification ( or "M & V") means, as used in ESPC Procurement, 
the examination of installed ECMs using the International Performance Measurement and 
Verification Protocol ("IPMVP"), or any other comparable protocol or process, to monitor and 
verify the operation of energy-using systems pre-installation and post-installation. 

(9) Project Development Plan means a secondary phase of services performed by an ESCO 
in an ESPC Procurement when the ESCO performs more extensive design of the agreed-upon 
ECMs for the project, provides the detailed provisions of the ESCO's Energy Savings Guarantee 
that the fully installed and commissioned ECMs will achieve a particular energy savings level for 
the building or structure, and prepares an overall report or plan summarizing the ESCO's services 
during this secondary phase of the Work and otherwise explaining how the agreed-upon ECMs 
will be implemented during the design and construction phase of the Work; The term "Project 
Development Plan" can also refer to the report or plan provided by the ESCO at the conclusion of 
this phase of the Work. 
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(10) Qualified Energy Service Company (or "ESCO") means, as used in ESPC 
Procurement, a company, firm or other legal Person with the following characteristics: 
demonstrated technical, operational, financial and managerial capabilities to design, install, 
construct, commission, manage, measure and verify, and otherwise implement Energy 
Conservation Measures and other Work on building systems or building components that are 
directly related to the ECMs in existing buildings and structures; a prior record of successfully 
performing ESPCs on projects involving existing buildings and structures that are comparable to 
the project under consideration by the Agency; and the financial strength to effectively guarantee 
energy savings and performance under the ESPC for the project in question, or the ability to 
secure necessary financial measures to effectively guarantee energy savings under an ESPC for 
that project. 

(11) Technical Energy Audit means, as used in ESPC Procurement, the initial phase of 
services to be performed by an ESCO that includes a detailed evaluation of an existing building 
or structure, an evaluation of the potential ECMs that could be effectively utilized at the facility, 
and preparation of a report to the Agency of the ESCO's Findings during this initial phase of the 
Work; the term "Technical Energy Audit" can also refer to the report provided by the ESCO at 
the conclusion of this phase of the Work. 

04-0620 

Use of Alternative Contracting Methods 

(1) Competitive Bidding Exemptions. ORS Chapter 279C requires a competitive Bidding 
process for Public Improvement Contracts unless a statutory exception applies, a class of 
Contracts has been exempted or an individual Contract has been exempted in accordance with 
ORS 279C.335 and any applicable Agency rules. Use of Alternative Contracting Methods may 
be directed by the Agency's Contract Review Authority as an exception to the prescribed Public 
Contracting practices in Oregon, and their use must be justified in accordance with the Code and 
Rules 04-0600 to 04-0690. See Rule 04-0630 regarding required Findings and restrictions on 
class exemptions. 

(2) Energy Savings Performance Contracts. Unlike other Alternative Contracting Methods 
covered by Rules 04-0600 to 04-0690, ESPCs may be exempted from the competitive Bidding 
process for Public Improvement Contracts pursuant to ORS 279C.335, if the Agency complies 
with the procedures set forth in Rules 04-0600 to 04-0690 related to the Solicitation, negotiation 
and contracting for ESPC services. 

(3) Post-Project Evaluation. ORS 279C.355 requires that the Agency prepare a formal post-
project evaluation of Public Improvement projects in excess of $100,000 for which the 
competitive Bidding process was not used. The purpose of this evaluation is to determine 
whether it was actually in the Agency's best interest to use an Alternative Contracting Method. 
The evaluation must be delivered to the Agency's Contract Review Authority within 30 Days of 
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the date the Agency "accepts" the Public Improvement project, which event is typically defined 
in the Contract. In the absence of such definition, acceptance of the Project occurs on the later of 
the date of final payment or the date of final completion of the Work. ORS 279C.355 describes 
the timing and content of this evaluation, with three required elements: 

(a) Financial information, consisting of cost estimates, any Guaranteed Maximum 
Price, changes and actual costs; 

(b) A narrative description of successes and failures during design, engineering and 
construction; and 

( c) An objective assessment of the use of the Alternative Contracting Method as 
compared to the exemption Findings. 

04-0630 

Findings, Notice and Hearing 

(1) Cost Savings Factors. When Findings are required under ORS 279C.335 to exempt a 
Contract or class of Contracts :from competitive Bidding requirements, the "substantial cost 
savings" criterion at ORS 279C.335(2)(b) allows consideration of the type, cost, amount of the 
Contract, number of Entities available to Bid, and "such other factors as may be deemed 
appropriate." 

(2) Required Information. Likewise, the statutory definition of "Findings" at ORS 279.330 
means the justification for the Agency conclusion that includes, "but is not limited to," 
information regarding eight identified areas. 

(3) Addressing Cost Savings. Accordingly, when the Contract or class of Contracts under 
consideration for an exemption contemplates the use of Alternative Contracting Methods, the 
"substantial cost savings" requirement may be addressed by a combination of: 

(a) Specified Findings that address the factors and other information specifically 
identified by statute, including an analysis or reasonable forecast of future cost 
savings as well as present cost savings; and 

(b) Additional Findings that address industry practices, surveys, trends, past 
experiences, evaluations of completed projects required by ORS 279C.355 and 
related information regarding the expected benefits and drawbacks of particular 
Alternative Contracting Methods. To the extent practicable, such Findings shall 
relate back to the specific characteristics of the project or projects at issue in the 
exemption request. 
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(4) Favoritism and Competition. The criteria at ORS 279C.335(2)(a) that it is "unlikely" 
that the exemption will "encourage favoritism" or "substantially diminish competition" may be 
addressed in contemplating the use of Alternative Contracting Methods by specifying the manner 
in which an RFP process will be utilized, that the Procurement will be formally advertised with 
public notice and disclosure of the planned Alternative Contracting Method, competition will be 
encouraged, Award made based upon identified selection criteria and an opportunity to protest 
that Award. 

( 5) Descriptions. Findings supporting a competitive bidding exemption must describe with 
specificity the Alternative Contracting Method to be used in lieu of competitive bidding, 
including, but not limited to, whether a one step (Request for Proposals) or two step (beginning 
with Requests for Qualifications) solicitation process will be utilized. The Findings may also 
describe anticipated characteristics or features of the resulting Public Improvement Contract. 
However, the purpose of an exemption from competitive bidding is limited to a determination of 
the Procurement method. Any unnecessary or incidental descriptions of the specific details of the 
anticipated Contract within the supporting Findings are not binding upon the Agency. The 
parameters of the Public Improvement Contract are those characteristics or specifics that are 
announced in the Solicitation Document. 

( 6) Class Exemptions. In making the findings supporting a class exemption the Agency shall 
clearly identify the class with respect to its defining characteristics. Those characteristics shall 
include some combination of Project descriptions or locations, time periods, contract values or 
method of procurement or other factors that distinguish the limited and related class of Projects 
from the Agency's overall construction program. Classes shall not be defined solely by funding 
sources, such as a particular bond fund, or by method of procurement, but must be defined by 
characteristics that reasonably relate to the exemption criteria set forth in ORS 279C.335(2). 

(7) Public Hearing. Before final adoption of Findings exempting a Public Improvement 
Contract from the requirement of competitive bidding, the Agency shall give notice and hold a 
public hearing as required by ORS 279C.335( 4). The hearing shall be for the purpose of 
receiving public comment on the Agency's draft Findings. 

04-0640 

Competitive Proposals; Procedure 

Contracting Agencies may utilize the following RFP process for Public Improvement Contracts, 
allowing flexibility in both Proposal evaluation and Contract negotiation, only in accordance 
with ORS 279C.400 to 279C.410 and Rules 04-0600 to 04-690, unless other applicable statutes 
control the Agency's use of competitive Proposals for Public Improvement Contracts. Also see 
the subdivision of rules in this division entitled Rules 04-0200 to 04-0460, and RFP related rules 
under the Alternative Contracting Methods subdivision at Rules 04-0640 to 04-0660. For ESPCs, 
the following RFP process shall be utilized if the Agency desires the Procurement process to be 
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exempt from the competitive Bidding requirements of ORS 279C.335. The RFP process for the 
Alternative Contracting Methods identified in Rules 04-0600 to 04-0690 includes the following 
steps: 

(1) Agency staff shall obtain prior approval of the Contract Review Authority to use any of 
the Alternative Contract Methods. 

(2) Proposal Evaluation. Factors in addition to price may be considered in the selection 
process, but only as set forth in the RFP. For ESPC Proposal evaluations, the Agency may 
provide in the RFP that qualifications-based evaluation factors will outweigh the Agency's 
consideration of price-related factors, due to the fact that prices for the major components of the 
Work to be performed during the ESPC process contemplated by the RFP will likely not be 
determinable at the time of Proposal evaluation. Proposal evaluation shall be as objective as 
possible. Evaluation factors need not be precise predictors of future costs and performance, but to 
the extent possible such evaluation factors shall: 

(a) Be reasonable estimates based on information available to the Agency; 

(b) Treat all Proposals equitably; and 

( c) Recognize that public policy requires that Public Improvements be constructed at 
the least overall cost to the Agency. See ORS 279C.305. 

(3) Evaluation Factors. 

(a) In basic negotiated construction contracting, where the only reason for an RFP is 
to consider factors other than price, those factors may consist of firm and 
personnel experience on similar projects, adequacy of equipment and physical 
plant, sources of supply, availability of key personnel, financial capacity, past 
performance, safety records, project understanding, proposed methods of 
construction, proposed milestone dates, references, service, and related matters 
that affect cost or quality. 

(b) In CM/GC contracting, in addition to (a) above, those factors may also include the 
ability to respond to the technical complexity or unique character of the project, 
analyze and propose solutions or approaches to complex project problems, 
coordination of multiple disciplines, the time required to commence and complete 
the improvement, and related matters that affect cost or quality. 

(c) In Design-Build contracting, in addition to (a) and (b) above, those factors may 
also include design professional qualifications, specialized experience, 
preliminary design submittals, technical merit, design-builder team experience 
and related matters that affect cost or quality. 
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(d) In ESPC contracting, in addition to the factors set forth in subsections (a), (b) and 
(c) above, those factors may also include sample Technical Energy Audits from 
similar projects, sample M & V reports, financial statements and related 
information of the ESCO for a time period established in the RFP, financial 
statements and related information of joint venturers comprising the ESCO, the 
ESCO's capabilities and experience in performing energy baseline studies for 
facilities (independently or in cooperation with an independent third-party energy 
baseline consultant), past performance of the ESCO in meeting energy guarantee 
Contract levels, the specific Person that will provide the Energy Savings 
Guarantee to be offered by the ESCO, the ESCO's management plan for the 
project, information on the specific methods, techniques and equipment that the 
ESCO will use in the performance of the Work under the ESPC, the ESCO's team 
members and consultants to be assigned to the project, the ESCO's experience in 
the Energy Savings Performance Contracting field, the ESCO's experience acting 
as the prime contractor on previous ESPC projects (as opposed to a sub-contractor 
or consultant to a prime ESCO), the ESCO's vendor and product neutrality related 
to the development ofECMs, the ESCO's project history related to removal from 
an ESPC project or the inability or unwillingness of the ESCO to complete an 
ESPC project, the ESCO's M & V capabilities and experience (independently or 
in cooperation with an independent third-party M & V consultant), the ESCO's 
ability to explain the unique risks associated with ESPC projects and the 
assignment of risk in the particular project between the Agency and the ESCO, the 
ESCO's equipment performance guarantee policies and procedures, the ESCO's 
energy savings and cost savings guarantee policies and procedures, the ESCO's 
project cost guarantee policies and procedures, the ESCO's pricing methodologies, 
the price that the ESCO will charge for the Technical Energy Audit phase of the 
Work and the ESCO's fee structure for all phases of the ESPC. 

( 4) Contract Negotiations. Contract terms may be negotiated to the extent allowed by the 
RFP and Rules 04-0600 to 04-0690, provided that the general Work scope remains the same and 
that the field of competition does not change as a result of material changes to the requirements 
stated in the Solicitation Document. See Rule 04-0650. Terms that may be negotiated consist of 
details of Contract performance, methods of construction, timing, assignment of risk in specified 
areas, fee, and other matters that affect cost or quality. In ESPC contracting, terms that may be 
negotiated also include the scope of preliminary design of ECMs to be evaluated by the parties 
during the Technical Energy Audit phase of the Work, the scope of services to be performed by 
the ESCO during the Project Development Plan phase of the Work, the detailed provisions of the 
Energy Savings Guarantee to be provided by the ESCO and scope of Work, methodologies and 
compensation terms and conditions during the design and construction phase and M & V phase 
of the Work, consistent with the requirements of Rule 04-0680 below. 
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04-0645 

Requests for Qualifications (RFQ) 

As provided by ORS 279C.410(9), the Agency may utilize Requests for Qualifications (RFQs) to 
obtain information useful in the preparation or distribution of a Request for Proposals (RFPs ). 
When using RFQs as the first step in a two step solicitation process, in which distribution of the 
RFPs will be limited to the firms identified as most qualified through their submitted statements 
of qualification, the Agency shall first advertise and provide notice of the RFQ in the same 
manner in which RFPs are advertised, specifically stating that RFPs will be distributed only to 
the qualified firms in the RFQ process. In such cases the Agency shall also provide within the 
RFQ a protest provision substantially in the form of Rule 04-0430( 5) regarding protests of the 
Competitive Range. Thereafter, the Agency may distribute RFPs to those qualified firms without 
further advertisement of the solicitation. 

04-0650 

Requests for Proposals (RFP) 

(1) Generally. The use of competitive proposals must be specially authorized for a Public 
Improvement Contract under the competitive bidding requirement of ORS 279C.335(1), Rule 04-
0130 and Rules 04-0600 to 04-0690. Also see ORS 279C.400 to 279C.410 for statutory 
requirements regarding competitive Proposals, and Rule 04-0640 regarding competitive Proposal 
procedures. 

(2) Solicitation Documents. In addition to the Solicitation Document requirements of Rule 
04-0200, this rule applies to the requirements for Requests for Proposals. RFP Solicitation 
Documents shall conform to the following standards: 

(a) The Agency shall set forth selection criteria in the Solicitation Document. 
Examples of evaluation criteria include price or cost, quality of a product or 
service, past performance, management, capability, personnel qualification, prior 
experience, compatibility, reliability, operating efficiency, expansion potential, 
experience of key personnel, adequacy of equipment or physical plant, financial 
wherewithal, sources of supply, references and warranty provisions. See Rule 04-
0640. Evaluation factors need not be precise predictors of actual future costs and 
performance, but to the extent possible, such factors shall be reasonable estimates 
based on information available to the Agency; 

(b) When the Agency is willing to negotiate terms and conditions of the Contract or 
allow submission of revised Proposals following discussions, the Agency must 
identify the specific terms and conditions in or provisions of the Solicitation 
Document that are subject to negotiation or discussion and authorize Offerors to 

132 042506 



propose certain alternative terms and conditions in lieu of the terms and 
conditions the Agency has identified as authorized for negotiation. The Agency 
must describe the evaluation and discussion or negotiation process, including how 
the Agency will establish the Competitive Range; 

( c) The anticipated size of the Competitive Range shall be stated in the Solicitation 
document, but may be decreased if the number of Proposers that submit 
responsive Proposals is less than the specified number, or may increased as 
provided in Rule 04-0650(4)(a)(B); 

( d) When the Agency intends to Award Contracts to more than one Proposer, the 
Agency must identify in the Solicitation Document the manner in which it will 
determine the number of Contracts it will Award. The Agency shall also include 
the criteria it will use to determine how the Agency will endeavor to achieve 
optimal value, utility and substantial fairness when selecting a particular 
Contractor to provide goods or services from those Contractors Awarded 
Contracts. 

(3) Evaluation of Proposals. 

(a) Evaluation. The Agency shall evaluate Proposals only in accordance with criteria 
set forth in the RFP and applicable law. The Agency shall evaluate Proposals to 
determine the Responsible Proposer or Proposers submitting the best Responsive 
Proposal or Proposals. 

(A) Clarifications. In evaluating Proposals, the Agency may seek information 
from a Proposer to clarify the Proposer's Proposal. A Proposer must 
submit Written and Signed clarifications and such clarifications shall 
become part of the Proposer's Proposal. 

(B) Limited Negotiation. If the Agency did not permit negotiation in its 
Request for Proposals, the Agency may, nonetheless, negotiate with the 
highest-ranked Proposer, but may then only negotiate the: 

(i) Statement of Work; and 

(ii) Contract Price as it is affected by negotiating the statement of 
Work. 

(iii) The process for discussions or negotiations that is outlined and 
explained in subsections ( 5)(b) and ( 6) of this rule does not apply 
to this limited negotiation. 
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(b) Discussions; Negotiations. If the Agency permitted discussions or negotiations in 
the Request for Proposals, the Agency shall evaluate Proposals and establish the 
Competitive Range, and may then conduct discussions and negotiations in 
accordance with this rule. 

(c) 

(A) If the Solicitation Document provided that discussions or negotiations may 
occur at Agency's discretion, the Agency may forego discussions and 
negotiations and evaluate all Proposals in accordance with this rule. 

(B) If the Agency proceeds with discussions or negotiations, the Agency shall 
establish a negotiation team tailored for the acquisition. The Agency's 
team may include legal, technical and negotiating personnel. 

Cancellation. Nothing in this rule shall restrict or prohibit the Agency from 
canceling the Solicitation at any time. 

( 4) Competitive Range; Protest; A ward. 

(a) 

(b) 

(c) 

Determining Competitive Range. 

(A) If the Agency does not cancel the Solicitation, after the Opening the 
Agency will evaluate all Proposals in accordance with the evaluation 
criteria set forth in the Request for Proposals. After evaluation of all 
Proposals in accordance with the criteria set forth in the Request for 
Proposals, the Agency will determine and rank the Proposers in the 
Competitive Range. 

(B) The Agency may increase the number of Proposers in the Competitive 
Range if the Agency's evaluation of Proposals establishes a natural break 
in the scores of Proposers indicating a number of Proposers greater than 
the initial Competitive Range are closely competitive, or have a reasonable 
chance of being determined the best Proposer after the Agency's evaluation 
of revised Proposals submitted in accordance with the process described in 
this rule. 

Protesting Competitive Range. The Agency shall provide Written notice to all 
Proposers identifying Proposers in the Competitive Range. A Proposer that is not 
within the Competitive Range may protest the Agency's evaluation and 
determination of the Competitive Range in accordance with Rule 04-0430. 

Intent to Award; Discuss or Negotiate. After the protest period provided in 
accordance with these rules expires, or after the Agency has provided a final 
response to any protest, whichever date is later, the Agency may either: 
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(A) Provide Written notice to all Proposers in the Competitive Range of its 
intent to Award the Contract to the highest-ranked Proposer in the 
Competitive Range. 

(i) An unsuccessful Proposer may protest the Agency's intent to 
Award in accordance with Rule 04-0430. 

(ii) After the protest period provided in accordance with Rule 04-0430 
expires, or after the Agency has provided a final response to any 
protest, whichever date is later, the Agency shall commence final 
Contract negotiations with the highest-ranked Proposer in the 
Competitive Range; or 

(B) Engage in discussions with Proposers in the Competitive Range and accept 
revised Proposals from them, and, following such discussions and receipt 
and evaluation of revised Proposals, conduct negotiations with the 
Proposers in the Competitive Range. 

(5) Discussions; Revised Proposals. If the Agency chooses to enter into discussions with 
and receive revised Proposals from the Proposers in the Competitive Range, the Agency shall 
proceed as follows: 

(a) Initiating Discussions. The Agency shall initiate oral or Written discussions with 
all of the Proposers in the Competitive Range regarding their Proposals with 
respect to the provisions of the RFP that the Agency identified in the RFP as the 
subject of discussions. The Agency may conduct discussions for the following 
purposes: 

(A) Informing Proposers of deficiencies in their initial Proposals; 

(B) Notifying Proposers of parts of their Proposals for which the Agency 
would like additional information; and 

( C) Otherwise allowing Proposers to develop revised Proposals that will allow 
the Agency to obtain the best Proposal based on the requirements and 
evaluation criteria set forth in the Request for Proposals. 

(b) Conducting Discussions. The Agency may conduct discussions with each 
Proposer in the Competitive Range necessary to fulfill the purposes of this 
section, but need not conduct the same amount of discussions with each Proposer. 
The Agency may terminate discussions with any Proposer in the Competitive 
Range at any time. However, the Agency shall offer all Proposers in the 
Competitive Range the opportunity to discuss their Proposals with Agency before 
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(c) 

the Agency notifies Proposers of the date and time pursuant to this section that 
revised Proposals will be due. 

(A) In conducting discussions, the Agency: 

(i) Shall treat all Proposers fairly and shall not favor any Proposer 
over another; 

(ii) Shall not discuss other Proposers' Proposals; 

(iii) Shall not suggest specific revisions that a Proposer should make to 
its Proposal, and shall not otherwise direct the Proposer to make 
any specific revisions to its Proposal. 

(B) At any time during the time allowed for discussions, the Agency may: 

(i) Continue discussions with a particular Proposer; 

(ii) Terminate discussions with a particular Proposer and continue 
discussions with other Proposers in the Competitive Range; or 

(iii) Conclude discussions with all remaining Proposers in the 
Competitive Range and provide notice to the Proposers in the 
Competitive Range to submit revised Proposals. 

Revised Proposals. If the Agency does not cancel the Solicitation at the 
conclusion of the Agency's discussions with all remaining Proposers in the 
Competitive Range, the Agency shall give all remaining Proposers in the 
Competitive Range notice of the date and time by which they must submit revised 
Proposals. This notice constitutes the Agency's termination of discussions, and 
Proposers must submit revised Proposals by the date and time set forth in the 
Agency's notice. 

(A) Upon receipt of the revised Proposals, the Agency shall score the revised 
Proposals based upon the evaluation criteria set forth in the Request for 
Proposals, and rank the revised Proposals based on the Agency's scoring. 

(B) The Agency may conduct discussions with and accept only one revised 
Proposal from each Proposer in the Competitive Range unless otherwise 
set forth in the Request for Proposals. 

( d) Intent to Award; Protest. The Agency shall provide Written notice to all Proposers 
in the Competitive Range of the Agency's intent to Award the Contract. An 
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unsuccessful Proposer may protest the Agency's intent to Award in accordance 
with Rule 04-0430. After the protest period provided in accordance with that rule 
expires, or after the Agency has provided a final response to any protest, 
whichever date is later, the Agency shall commence final Contract negotiations. 

(6) Negotiations. 

(a) Initiating Negotiations. The Agency may determine to commence negotiations 
with the highest-ranked Proposer in the Competitive Range following the: 

(b) 

(A) Initial determination of the Competitive Range; or 

(B) Conclusion of discussions with all Proposers in the Competitive Range 
and evaluation of revised Proposals. 

Conducting Negotiations. 

(A) Scope. The Agency may negotiate: 

(i) The statement of Work; 

(ii) The Contract Price as it is affected by negotiating the statement of 
Work; and 

(iii) Any other terms and conditions reasonably related to those 
expressly authorized for negotiation in the Request for Proposals. 
Accordingly, Proposers shall not submit, and the Agency shall not 
accept, for negotiation any alternative terms and conditions that are 
not reasonably related to those expressly authorized for negotiation 
in the Request for Proposals. 

( c) Terminating Negotiations. At any time during discussions or negotiations that the 
Agency conducts in accordance with this rule, the Agency may terminate 
discussions or negotiations with the highest-ranked Proposer, or the Proposer with 
whom it is currently discussing or negotiating, if the Agency reasonably believes 
that: 

(A) The Proposer is not discussing or negotiating in good faith; or 

(B) Further discussions or negotiations with the Proposer will not result in the 
parties agreeing to the terms and conditions of a final Contract in a timely 
manner. 
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( d) Continuing Negotiations. If the Agency terminates discussions or negotiations 
with a Proposer, the Agency may then commence negotiations with the next 
highest scoring Proposer in the Competitive Range, and continue the process 
described in this rule until the Agency has either: 

(A) Determined to Award the Contract to the Proposer with whom it is 
currently discussing or negotiating; or 

(B) Completed one round of discussions or negotiations with all Proposers in 
the Competitive Range, unless the Agency provided for more than one 
round of discussions or negotiations in the Request for Proposals. 

04-0660 

RFP Pricing Mechanisms 

( 1) A Request for Proposals may result in a lump sum Contract Price, as in the case of 
competitive Bidding. Alternatively, a cost reimbursement Contract may be negotiated. 

(2) Economic incentives or disincentives may be included to reflect stated Agency purposes 
related to time of completion, safety or other Public Contracting objectives, including total least 
cost mechanisms such as life cycle costing. 

(3) A Guaranteed Maximum Price (GMP) is used as the pricing mechanism for CM/GC 
where a total Contract Price is provided in the design phase in order to assist the Agency in 
determining whether the project scope is within the Agency's budget, and allowing for design 
changes during preliminary design rather than after final design Work has been completed. 

(a) If this collaborative process is successful, the Contractor shall propose a final 
GMP, which may be accepted by the Agency and included within the Contract. 

(b) If this collaborative process is not successful, and no mutually agreeable 
resolution on GMP can be achieved with the Contractor, then the Agency shall 
terminate the Contract. The public Agency may then proceed to negotiate a new 
Contract ( and GMP) with the firm that was next ranked in the original selection 
process, or employ other means for continuing the project under ORS Chapter 
279C. 

(4) When cost reimbursement Contracts are utilized, regardless of whether a GMP is 
included, the Agency shall provide for audit controls that will effectively verify rates and ensure 
that costs are reasonable, allowable and properly allocated. 

04-0670 
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Design-Build Contracts 

(1) General. The Design-Build form of contracting, as defined at Rule 04-0610(3), has 
technical complexities that are not readily apparent. Contracting Agencies shall use this 
contracting method only with the assistance of knowledgeable staff or consultants who are 
experienced in its use. In order to use the Design-Build process, the Agency must be able to 
reasonably anticipate the following types of benefits: 

(a) Obtaining, through a Design-Build team, engineering design, plan preparation, 
value engineering, construction engineering, construction, quality control and 
required documentation as a fully integrated function with a single point of 
responsibility; 

(b) Integrating value engineering suggestions into the design phase, as the 
construction Contractor joins the project team early with design responsibilities 
under a team approach, with the potential of reducing Contract changes; 

( c) Reducing the risk of design flaws, misunderstandings and conflicts inherent in 
construction Contractors building from designs in which they have had no 
opportunity for input, with the potential of reducing Contract claims; 

( d) Shortening project time as construction activity ( early submittals, mobilization, 
subcontracting and advance Work) commences prior to completion of a 
"Biddable" design, or where a design solution is still required ( as in complex or 
phased projects); or 

( e) Obtaining innovative design solutions through the collaboration of the Contractor 
and design team, which would not otherwise be possible if the Contractor had not 
yet been selected. 

(2) Authority. The Agency shall utilize the Design-Build form of contracting only in 
accordance with the requirements of these Rules 04-0600 to 04-0690 rules. See particularly Rule 
04-0620 on "Use of Alternative Contracting Methods" and Rule 04-0680 pertaining to ESPCs. 

(3) Selection. Design-Build selection criteria may include those factors set forth above in 
Rule 04-0640(2)( a), (b) and ( c ). 

( 4) QBS Inapplicable. Because the value of construction services predominates the Design-
Build form of contracting, the qualifications based selection (QBS) process mandated by ORS 
279C. l 10 for State Contracting Agencies in obtaining certain consultant services is not 
applicable. 

139 042506 



( 5) Licensing. If a Design-Build Contractor is not an Oregon licensed design professional, 
the Agency shall require that the Design-Build Contractor disclose in its Written Offer that it is 
not an Oregon licensed design professional, and identify the Oregon licensed design 
professional(s) who will provide design services. See ORS 671.030(5) regarding the offer of 
architectural services, and ORS 672.060(11) regarding the offer of engineering services that are 
appurtenant to construction services. 

(6) Performance Security. ORS 279C.380(1)(a) provides that for Design-Build Contracts 
the surety's obligation on performance bonds, or the Bidder's obligation on cashier's or certified 
checks accepted in lieu thereof, includes the preparation and completion of design and related 
professional services specified in the Contract. This additional obligation, beyond performance of 
construction services, extends only to the provision of professional services and related design 
revisions, corrective Work and associated costs prior to final completion of the Contract ( or for 
such longer time as may be defined in the Contract). The obligation is not intended to be a 
substitute for-professional liability insurance, and does not include errors and omissions or latent 
defects coverage. 

(7) Contract Requirements. The Agency shall conform its Design-Build contracting 
practices to the following requirements: 

(a) Design Services. The level or type of design services required must be clearly 
defined within the Procurement documents and Contract, along with a description 
of the level or type of design services previously performed for the project. The 
services to be performed shall be clearly delineated as either design Specifications 
or performance standards, and performance measurements must be identified. 

(b) Professional Liability. The Contract shall clearly identify the liability of design 
professionals with respect to the Design-Build Contractor and the Agency, as well 
as requirements for professional liability insurance. 

( c) Risk Allocation. The Contract shall clearly identify the extent to which the 
Agency requires an express indemnification from the Design-Build Contractor for 
any failure to perform, including professional errors and omissions, design 
warranties, construction operations and faulty Work claims. 

( d) Warranties. The Contract shall clearly identify any express warranties made to the 
Agency regarding characteristics or capabilities of the completed project 
(regardless of whether errors occur as the result of improper design, construction, 
or both), including any warranty that a design will be produced that meets the 
stated project performance and budget guidelines. 
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( e) Incentives. The Contract shall clearly identify any economic incentives and 
disincentives, the specific criteria that apply and their relationship to other 
financial elements of the Contract. 

(f) Honoraria. If allowed by the RFP, honoraria or stipends may be provided for early 
design submittals from qualified finalists during the Solicitation process on the 
basis that the Agency is benefitted from such deliverables. 

04-0680 

Energy Savings Performance Contracts (ESPC) 

(1) Generally. Rules 04-0600 to 04-0690 include a limited, efficient method for Public 
Contract Contracting Agencies to enter into ESPCs outside the competitive Bidding requirements 
of ORS 279C.335 for existing buildings or structures, but not for new construction. If the Agency 
chooses not to utilize the ESPC Procurement method provided for by Rules 04-0600 to 04-0690, 
the Agency may still enter into an ESPC by complying with the competitive Bidding exemption 
process set forth in ORS 279C.335, or by otherwise complying with the Procurement 
requirements applicable to any Agency not subject to all the requirements of ORS 279C.335. 

(2) ESPC Contracting Method. The ESPC form of contracting, as defined at Rule 04-
0610(6), has unique technical complexities associated with the determination of what ECMs are 
feasible for the Agency, as well as the additional technical complexities associated with a 
Design-Build Contract. The Agency shall only utilize the ESPC contracting method with the 
assistance of knowledgeable staff or consultants who are experienced in its use. In order to utilize 
the ESPC contracting process, the Agency must be able to reasonably anticipate one or more of 
the following types of benefits: 

(a) Obtaining, through an ESCO, the following types of integrated services: facility 
profiling, energy baseline studies, ECMs, Technical Energy Audits, project 
development planning, engineering design, plan preparation, cost estimating, life 
cycle costing, construction administration, project management, construction, 
quality control, operations and maintenance staff training, commissioning 
services, M & V services and required documentation as a fully integrated 
function with a single point of responsibility; 

(b) Obtaining, through an ESCO, an Energy Savings Guarantee; 

(c) Integrating the Technical Energy Audit phase and the Project Development Plan 
phase into the design and construction phase of Work on the project; 

( d) Reducing the risk of design flaws, misunderstandings and conflicts inherent in the 
construction process, through the integration of ESPC services; 
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( e) Obtaining innovative design solutions through the collaboration of the members 
of the ESCO integrated ESPC services team; 

(f) Integrating cost-effective ECMs into an existing building or structure, so that the 
ECMs pay for themselves through savings realized over the useful life of the 
ECMs; 

(g) Preliminary design, development, implementation and an Energy Savings 
Guarantee of ECMs into an existing building or structure through an ESPC, as a 
distinct part of a major remodel of that building or structure that is being 
performed under a separate remodeling Contract; and 

(h) Satisfying local energy efficiency design criteria or requirements. 

(3) Authority. If the Agency desires to pursue an exemption from the competitive Bidding 
requirements of ORS 279C.335 (and, if applicable, ORS 351.086), the Agency shall utilize the 
ESPC form of contracting only in accordance with the requirements of Rules 04-0600 to 04-
0690. 

( 4) No Findings Required. The Agency is only required to comply with the ESPC 
contracting procedures set forth in Rules 04-0600 to 04-0690 in order for the ESPC to be exempt 
from the competitive Bidding processes of ORS 279C.335. No Findings are required for an 
ESPC to be exempt from the competitive Bidding process for Public Improvement Contracts 
pursuant to ORS 279C.335, unless the Agency is subject to the requirements of ORS 279C.335 
and chooses not to comply with the ESPC contracting procedures set forth in Rules 04-0600 to 
04-0690. 

( 5) Selection. ESPC selection criteria may include those factors set forth above in Rule 04-
0640(3 )(a), (b), (c) and (d). Since the Energy Savings Guarantee is such a fundamental 
component in the ESPC contracting process, Proposers must disclose in their Proposals the 
identity of any Person providing ( directly or indirectly) any Energy Savings Guarantee that may 
be offered by the successful ESCO during the course of the performance of the ESPC, along with 
any financial statements and related information pertaining to any such Person. 

(6) QBS Inapplicable. Because the value of construction services predominates in the ESPC 
method of contracting, the qualifications based selection (QBS) process mandated by ORS 
279C. l 10 for State Contracting Agencies in obtaining certain consultant services is not 
applicable. 

(7) Licensing. If the ESCO is not an Oregon licensed design professional, the Agency shall 
require that the ESCO disclose in the ESPC that it is not an Oregon licensed design professional, 
and identify the Oregon licensed design professional(s) who will provide design services. See 
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ORS 671.030(5) regarding the offer of architectural services, and ORS 672.060(11) regarding the 
offer of engineering services that are appurtenant to construction services. 

(8) Performance Security. At the point in the ESPC when the parties enter into a binding 
Contract that constitutes a Design-Build Contract, the ESCO must provide a performance bond 
and a payment bond, each for 100% of the full Contract Price, including the construction and 
design and related professional services specified in the ESPC Design-Build Contract, pursuant 
to ORS 279C.380(l)(a). For ESPC Design-Build Contracts, these "design and related 
professional services" include conventional design services, commissioning services, training 
services for the Agency's operations and maintenance staff, and any similar professional services 
provided by the ESCO under the ESPC Design-Build Contract prior to final completion of 
construction. M & V services, and any services associated with the ESCO's Energy Savings 
Guarantee are not included in these ORS 279C.380(1)(a) "design and related professional 
services." Nevertheless, the Agency may require that the ESCO provide performance security for 
M & V services and any services associated with the ESCO's Energy Savings Guarantee, if the 
Agency so provides in the RFP. 

(9) Contracting Requirements. Contracting Agencies shall conform their ESPC contracting 
practices to the following requirements: 

(a) General ESPC Contracting Practices. An ESPC involves a multi-phase project, 
which includes the following contractual elements: 

(A) A contractual structure which includes general Contract terms describing 
the relationship of the parties, the various phases of the Work, the 
contractual terms governing the Technical Energy Audit for the project, 
the contractual terms governing the Project Development Plan for the 
project, the contractual terms governing the final design and construction 
of the project, the contractual terms governing the performance of the M & 
V services for the project, and the detailed provisions of the ESCO's 
Energy Savings Guarantee for the project. 

(B) The various phases of the ESCO's Work will include the following: 

(i) The Technical Energy Audit phase of the Work; 

(ii) The Project Development Plan phase of the Work; 

(iii) A third phase of the Work that constitutes a Design-Build Contract, 
during which the ESCO completes any plans and Specifications 
required to implement the ECMs that have been agreed to by the 
parties to the ESPC, and the ESCO performs all construction, 
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commissioning, construction administration and related services to 
actually construct the project; and 

(iv) A final phase of the Work, whereby the ESCO, independently or in 
cooperation with an independent consultant hired by the Agency, 
performs M & V services to ensure that the Energy Savings 
Guarantee identified by the ESCO in the earlier phases of the Work 
and agreed to by the parties has actually been achieved. 

(b) Design-Build Contracting Requirements in ESP Cs. At the point in the ESPC 
when the parties enter into a binding Contract that constitutes a Design-Build 
Contract, the Agency shall conform its Design-Build contracting practices to the 
Design-Build contracting requirements set forth in Rule 04-0670(7) above. 

( c) Pricing Alternatives. The Agency may utilize one of the following pricing 
alternatives in an ESPC: 

(A) A fixed price for each phase of the services to be provided by the ESCO; 

(B) A cost reimbursement pricing mechanism, with a maximum not-to-exceed 
price or a GMP; or 

( C) A combination of a fixed fee for certain components of the services to be 
performed, a cost reimbursement pricing mechanism for the construction 
services to be performed with a GMP, a single or annual fixed fee for M & 
V services to be performed for an identified time period after final 
completion of the construction Work, and a single or annual Energy 
Savings Guarantee fixed fee payable for an identified time period after 
final completion of the construction Work that is conditioned on certain 
energy savings being achieved at the facility by the ECMs that have been 
implemented by the ESCO during the project (in the event an annual M & 
V services fee and annual Energy Savings Guarantee fee is utilized by the 
parties, the parties may provide in the Design-Build Contract that, at the 
sole option of the Agency, the ESCO's M & V services may be terminated 
prior to the completion of the M & V /Energy Savings Guarantee period 
and the Agency's future obligation to pay the M & V services fee and 
Energy Savings Guarantee fee will likewise be terminated, under terms 
agreed to by the parties). 

(d) Permitted ESPC Scope of Work. The scope of Work under the ESPC is restricted 
to implementation and installation of ECMs, as well as other Work on building 
systems or building components that are directly related to the ECMs, and that, as 
an integrated unit, will pay for themselves over the useful life of the ECMs 
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04-0690 

installed. The permitted scope of Work for ESP Cs resulting from a Solicitation 
under Rules 04-0600 to 04-0690 does not include maintenance services for the 
project facility. 

Construction Manager/General Contractor (CM/GC) 

(1) General. The CM/GC form of contracting, as defined at Rule 04-0610(2), is a technically 
complex project delivery system. The Agency shall use this contracting method only with the 
assistance of knowledgeable staff or consultants who have a demonstrated capability of 
managing the CM/GC process in the necessary disciplines of engineering, construction 
scheduling and cost control, accounting, legal, Public Contracting and project management. 
Unlike the Design-Build form of contracting, the CM/GC form of contracting does not 
contemplate a "single point of responsibility" under which the Contractor is responsible for 
successful completion of all Work related to a performance Specification. The CM/GC has 
defined contract obligations, including responsibilities as part of the project team along with the 
Agency and design professional, although in CM/GC there is a separate contract between the 
Agency and design professional. In order to utilize the CM/GC method, the Agency must be able 
to reasonably anticipate the following types of benefits: 

(a) Time Savings. The Public Improvement has significant schedule ramifications, 
such that concurrent design and construction are necessary in order to meet critical 
deadlines and shorten the overall duration of construction. The Agency may 
consider operational and financial data that show significant savings or increased 
opportunities for generating revenue as a result of early completion, as well as less 
disruption to public facilities as a result of shortened construction periods; 

(b) Cost Savings. Early Contractor input during the design process is expected to 
contribute to significant cost savings. The Agency may consider value 
engineering, building systems analysis, life cycle costing analysis and construction 
planning that lead to cost savings. The Agency shall specify any special factors 
influencing this analysis, including high rates of inflation, market uncertainty due 
to material and labor fluctuations or scarcities, and the need for specialized 
construction expertise due to technical challenges; or 

( c) Technical Complexity. The Public Improvement presents significant technical 
complexities that are best addressed by a collaborative or team effort between the 
Agency, design professionals and Contractor, in which the Contractor will assist 
in addressing specific project challenges through pre-construction services. The 
Agency may consider the need for Contractor input on issues such as operations 
of the facility during construction, tenant occupancy, public safety, delivery of an 
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early budget or GMP, financing, historic preservation, difficult remodeling 
projects and projects requiring complex phasing or highly coordinated scheduling. 

(2) Authority. The Agency shall use the CM/GC form of contracting only in accordance 
with the requirements of these rules. See particularly Rule 04-0620 on "Use of Alternative 
Contracting Methods." 

(3) Selection. CM/GC selection criteria may include those factors set forth above in Rule 04-
0640(2)(a),(b) and (c). 

(4) Basis for Payment. The CM/GC process adds specified Construction Manager services 
to traditional General Contractor services, requiring full Contract performance within a 
negotiated Guaranteed Maximum Price (GMP). The basis for payment is reimbursable direct 
costs as defined under the Contract, plus a fee constituting full payment for Work and services 
rendered, which together shall not exceed the GMP. See GMP definition at Rule 04-0610(7) and 
Pricing Mechanisms at Rule 04-0660. 

( 5) Contract Requirements. The Agency shall conform its CM/GC contracting practices to 
the following requirements: 

(a) Setting the GMP. The GMP shall be set at an identified time consistent with 
industry practice, after supporting information reasonably considered necessary to 
its use has been developed, and the supporting information shall define with 
particularity both what is included and excluded from the GMP. A set of drawings 
and Specifications shall be produced establishing the GMP scope. 

(b) Adjustments to the GMP. The Contract shall clearly identify the standards or 
factors under which changes or additional Work will be considered outside of the 
Work scope that warrants an increase in the GMP, as well as criteria for 
decreasing the GMP. The GMP shall not be increased without a concomitant 
increase to the scope defined at the establishment of the GMP or most recent 
GMP amendment. 

( c) Cost Savings. The Contract shall clearly identify the disposition of any cost 
savings resulting from completion of the Work below the GMP; that is, under 
what circumstances, if any, the CM/GC might share in those cost savings, or 
whether they accrue only to the Agency's benefit. (Note that unless there is a 
clearly articulated reason for sharing such cost savings, they should accrue to the 
Agency.) 

( d) Cost Reimbursement. The Contract shall clearly identify what items or categories 
of items are eligible for cost reimbursement within the GMP, including any 
category of "General Conditions" (a general grouping of direct costs that are not 
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separately invoiced, subcontracted or included within either overhead or fee), and 
may also incorporate a mutually-agreeable cost-reimbursement standard. 

(e) Audit. Cost reimbursements shall be made subject to final audit adjustment, and 
the Contract shall establish an audit process to ensure that Contract costs are 
allowable, properly allocated and reasonable. 

(f) Fee. Compensation for the CM/GC's services shall be paid on the basis of a fee 
that is inclusive of profit, overhead and all other indirect or non-reimbursable 
costs. Costs determined to be included within the fee should be expressly defined 
wherever possible. The fee, first expressed as a proposed percentage of all 
reimbursable costs, shall be identified during and become an element of the 
selection process. It shall subsequently be expressed as a fixed amount when the 
GMP is established. 

(g) Incentives. The Contract shall clearly identify any economic incentives, the 
specific criteria that apply and their relationship to other financial elements of the 
Contract (including the GMP). 

(h) Controlled Insurance Programs. For projects anticipated to exceed $75 Million, 
the Contract shall clearly identify whether an Owner Controlled or Contractor 
Controlled Insurance Program is anticipated or allowable. If so, the Contract shall 
clearly identify (1) anticipated cost savings from reduced premiums, claims 
reductions and other factors, (2) the allocation of cost savings, and (3) safety 
responsibilities and/ or incentives. 

(i) Early Work. The RFP shall clearly identify, whenever feasible, the circumstances 
under which any of the following activities may be authorized and undertaken for 
compensation prior to establishing the GMP: 

(A) Early Procurement of materials and supplies; 

(B) Early release of Bid packages for such things as site development; and 

(C) Other advance Work related to critical components of the Contract. 

(j) Subcontractor Selection. The Contract shall clearly describe the methods by which 
the CM/GC shall publicly receive, open and record Bids or price quotations, and 
competitively select subcontractors to perform the Contract Work based upon 
price, as well as the mechanisms by which the Agency may waive those 
requirements. The documents shall also describe completely the methods by 
which the CM/GC and its affiliated or subsidiary entities may compete to perform 
the Work, including, at a minimum, advance notice to the public of the CM/GC's 
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intent to compete and a public Opening of Bids or quotations by an independent 
party. 

(k) Subcontractor Approvals and Protests. The Contract shall clearly establish 
whether the Agency must approve subcontract awards, and to what extent, if any, 
the Agency will resolve Procurement protests of subcontractors and suppliers. The 
related procedures and reporting mechanisms shall be established with certainty, 
including whether the CM/GC acts as the Agency's representative in this process 
and whether the CM/GC's subcontracting records are considered to be public 
records. In any event, the Agency shall retain the right to monitor the 
subcontracting process in order to protect Agency's interests. 

(1) CM/GC Self-Performance. Whenever feasible, the Contract shall establish the 
elements of Work the CM/GC may self-perform without competition, including, 
for example, the Work of the job-site general conditions. In the alternative, the 
Contract shall include a process for Agency approval of CM/GC self­
performance. 

(m) Socio-Economic Programs. The Contract shall clearly identify conditions relating 
to any required socio-economic programs (such as Affirmative Action or Prison 
Inmate Labor Programs), including the manner in which such programs affect the 
CM/GC's subcontracting requirements, the enforcement mechanisms available, 
and the respective responsibilities of the CM/GC and Agency. 

Contract Provisions 

04-0800 

Required Contract Clauses 

The Agency shall include in all formal Solicitations for Public Improvement Contracts all of the 
ORS Chapter 279C required Contract clauses, as set forth in the checklist contained in Rule 04-
0200(1 )( c) regarding Solicitation Documents. The following series of rules provide further 
guidance regarding particular Public Contract provisions. 

04-0810 

Waiver of Delay Damages Against Public Policy 

The Agency shall not place any provision in a Public Improvement Contract purporting to waive, 
release, or extinguish the rights of a Contractor to damages resulting from the Agency's 
unreasonable delay in performing the Contract. However, Contract provisions requiring notice of 
delay, providing for alternative dispute resolution such as arbitration (where allowable) or 
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mediation, providing other procedures for settling contract disputes, or providing for reasonable 
liquidated damages, are permissible. 

04-0815 

BOLi Public Works Bond 

Pursuant to ORS 279C.830(3), the specifications for every Public Works Contract shall contain a 
provision stating that the Contractor and every subcontractor must have a Public Works bond 
filed with the Construction Contractors Board before starting Work on the project, unless 
otherwise exempt. This bond is in addition to performance bond and payment bond 
requirements. See BOU rule at OAR 839-025-0015. 

04-0820 

Retainage 

(1) Withholding of Retainage. Except to the extent the Agency's enabling laws require 
otherwise, the Agency shall not retain an amount in excess of five percent of the Contract Price 
for Work completed. If the Contractor has performed at least 50 percent of the Contract Work 
and is progressing satisfactorily, upon the Contractor's submission of Written application 
containing the surety's Written approval, the Agency may, in its discretion, reduce or eliminate 
retainage on any remaining progress payments. The Agency shall respond in Writing to all such 
applications within a reasonable time. When the Contract Work is 97-1/2 percent completed, the 
Agency may, at its discretion and without application by the Contractor, reduce the retained 
amount to 100 percent of the value of the remaining unperformed Contract Work. The Agency 
may at any time reinstate retainage. Retainage shall be included in the final payment of the 
Contract Price. 

(2) Deposit in interest-bearing accounts. Upon request of the Contractor, the Agency shall 
deposit cash retainage in an interest-bearing account in a bank, savings bank, trust company, or 
savings association, for the benefit of the Agency. Earnings on such account shall accrue to the 
Contractor. 

(3) Alternatives to cash retainage. In lieu of cash retainage to be held by the Agency, the 
Contractor may substitute one of the following: 

(a) Deposit of securities: 

(A) The Contractor may deposit bonds or securities with the Agency or in any 
bank or trust company to be held for the benefit of the Agency. In such 
event, the Agency shall reduce the retainage by an amount equal to the 
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value of the bonds and securities, and reimburse the excess to the 
Contractor. 

(B) Bonds and securities deposited or acquired in lieu of retainage shall be of a 
character approved by the Oregon Department of Administrative Services, 
which may include, without limitation: 

(i) Bills, certificates, notes or bonds of the United States. 

(ii) Other obligations of the United States or its Contracting Agencies. 

(iii) Obligations of any corporation wholly owned by the Federal 
Government. 

(iv) Indebtedness of the Federal National Mortgage Association. 

(C) Upon the Agency's determination that all requirements for the protection 
of the Agency's interests have been fulfilled, it shall release to the 
Contractor all bonds and securities deposited in lieu of retainage. 

(b) Deposit of surety bond. The Agency, at its discretion, may allow the Contractor to 
deposit a surety bond in a form acceptable to the Agency in lieu of all or a portion 
of funds retained or to be retained. A Contractor depositing such a bond shall 
accept surety bonds from its subcontractors and suppliers in lieu of retainage. In 
such cases, retainage shall be reduced by an amount equal to the value of the 
bond, and the excess shall be reimbursed. 

( 4) Recovery of costs. The Agency may recover from the Contractor all costs incurred in the 
proper handling of cash retainage and securities, by reduction of the final payment. 

(5) Additional Retainage When Certified Payroll Statements Not Filed. Pursuant to ORS 
279C.845(7), if a Contractor is required to file certified payroll statements and fails to do so, the 
Agency shall retain 25 percent of any amount earned by the Contractor on a Public Works 
Contract until the Contractor has filed such statements with the Agency. The Agency shall pay 
the Contractor the amount retained under this provision within 14 days after the Contractor files 
the certified statements, regardless of whether a subcontractor has filed such statements (but see 
ORS 279C.845(1) regarding the requirement for both contractors and subcontractors to file 
certified statements with the Agency). See BOLI rule at OAR 839-025-0010. 
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04-0830 

Contractor Progress Payments 

(1) Request for progress payments. Each month the Contractor shall submit to the Agency 
its Written request for a progress payment based upon an estimated percentage of Contract 
completion. At the Agency's discretion, this request may also include the value of material to be 
incorporated in the completed Work that has been delivered to the premises and appropriately 
stored. The sum of these estimates is referred to as the "value of completed Work." With these 
estimates as a base, the Agency will make a progress payment to the Contractor, which shall be 
equal to: (i) the value of completed Work; (ii) less those amounts that have been previously paid; 
(iii) less other amounts that may be deductible or owing and due to the Agency for any cause; and 
(iv) less the appropriate amount of retainage. 

(2) Progress payments do not mean acceptance of Work. Progress payments shall not be 
construed as an acceptance or approval of any part of the Work, and shall not relieve the 
Contractor of responsibility for defective workmanship or material. 

04-0840 

Interest 

(1) Prompt payment policy. The Agency shall pay promptly all payments due and owing to 
the Contractor in accordance with the provisions in the contract documents. 

(2) Interest on progress payments. Late payment interest shall begin to accrue on payments 
due and owing on the earlier of 30 Days after receipt of invoice or 15 Days after Agency approval 
of payment (the "Progress Payment Due Date"). The interest rate shall equal three times the 
discount rate on 90-day commercial paper in effect on the Progress Payment Due Date at the 
Federal Reserve Bank in the Federal Reserve district that includes Oregon, up to a maximum rate 
of 30 percent. 

(3) Interest on final payment. Final payment on the Contract Price, including retainage, 
shall be due and owing no later than 30 Days after Contract completion and acceptance of the 
Work. Late-payment interest on such final payment shall thereafter accrue at the rate of one and 
one-half percent per month until paid. 

( 4) Settlement or judgment interest. In the event of a dispute as to compensation due a 
Contractor for Work performed, upon settlement or judgment in favor of the Contractor, interest 
on the amount of the settlement or judgment shall be added to, and not made part of, the 
settlement or judgment. Such interest, at the discount rate on 90-day commercial paper in effect 
at the Federal Reserve Bank in the Federal Reserve District that includes Oregon, shall accrue 
from the later of the Progress Payment Due Date, or thirty Days after the Contractor submitted a 
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claim for payment to the Agency in Writing or otherwise in accordance with the Contract 
requirements. 

04-0850 

Final Inspection 

( 1) Notification of Completion; inspection. The Contractor shall notify the Agency in 
Writing when the Contractor considers the Contract Work completed. Within 15 Days of 
receiving Contractor's notice, the Agency will inspect the project and project records, and will 
either accept the Work or notify the Contractor of remaining Work to be performed. 

(2) Acknowledgment of acceptance. When the Agency finds that all Work required under 
the Contract has been completed satisfactorily, the Agency shall acknowledge acceptance of the 
Work in Writing. 

04-0860 

Public Works Contracts 

(1) Generally. ORS 279C.800 to 279C.870 regulates Public Works Contracts, as defined in 
ORS 279C.800(5), and requirements for payment of prevailing wage rates. Also see 
administrative rules of the Bureau of Labor and Industries (BOLI) at OAR chapter 839. 

(2) Required Contract Conditions. As detailed in the above statutes and rules, every Public 
Works Contract must contain the following provisions: 

(a) Agency authority to pay certain unpaid claims and charge such amounts to 
Contractors, as set forth in ORS 279C.515(1). 

(b) Maximum hours oflabor and overtime, as set forth in ORS 279C.520(1 ). 

( c) Employer notice to employees of hours and days that employees may be required 
to work, as set forth in ORS 279C.520(2). 

( d) Contractor required payments for certain services related to sickness or injury, as 
set forth in ORS 279C.530. 

(e) Requirement for payment of prevailing rate of wage, as set forth in ORS 
279C.830(1 ). 

(f) Requirement for payment of fee to BOLI, as set forth in ORS 279C.830(2) and 
administrative rule of the BOLI commissioner. 
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(3) Requirements for Specifications. The Specifications for every Public Works Contract, 
consisting of the procurement package (such as the Project Manual, Bid or Proposal Booklets, 
Request for Quotes or similar procurement Specifications), must contain the following 
provisions: 

(a) The prevailing rate of wage, as required by ORS 279C.830(1), physically 
contained within or attached to hard copies of procurement Specifications, and by 
a downloadable direct link to the specific wage rates that apply to the project 
( either on the Agency web site or the BOLI web site) when procurement 
Specifications are also made available in electronic format. 

(b) If applicable, the federal prevailing rate of wage and information concerning 
whether the state or federal rate is higher in each trade or occupation in each 
locality, as determined by BOLI in a separate publication. See BOLI rules at 
OAR 839-025-0020 and 0035. 

(c) Reference to payment of fee to BOLI, as required by ORS 279C.830(2). 

04-0870 

Specifications; Brand Name Products 

(1) Generally. The Agency's Solicitation Document shall not expressly or implicitly require 
any product by brand name or mark, nor shall it require the product of any particular 
manufacturer or seller, except pursuant to an exemption granted under ORS 279C.345(2). 

(2) Equivalents. The Agency may identify products by brand names so long as the following 
language: "approved equal"; "or equal"; "approved equivalent" or "equivalent," or similar 
language is included in the Solicitation Document. The Agency shall determine, in its sole 
discretion, whether an Offeror's alternate product is "equal" or "equivalent." 

04-0880 

Records Maintenance; Right to Audit Records 

(1) Records Maintenance; Access. Contractors and subcontractors shall maintain all fiscal 
records relating to Contracts in accordance with generally accepted accounting principles 
("GAAP"). In addition, Contractors and subcontractors shall maintain all other records necessary 
to clearly document (i) their performance; and (ii) any claims arising from or relating to their 
performance under a Public Contract. Contractors and subcontractors shall make all records 
pertaining to their performance and any claims under a Contract (the books, fiscal records and all 
other records, hereafter referred to as "Records") accessible to the Agency at reasonable times 
and places, whether or not litigation has been filed as to such claims. 
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(2) Inspection and Audit. The Agency may, at reasonable times and places, have access to 
and an opportunity to inspect, examine, copy, and audit the Records of any Person that has 
submitted cost or pricing data according to the terms of a Contract to the extent that the Records 
relate to such cost or pricing data. If the Person must provide cost or pricing data under a 
Contract, the Person shall maintain such Records that relate to the cost or pricing data for 3 years 
from the date of final payment under the Contract, unless a shorter period is otherwise authorized 
in Writing. 

(3) Records Inspection; Contract Audit. The Agency, and its authorized representatives, 
shall be entitled to inspect, examine, copy, and audit any Contractor's or subcontractor's Records, 
as provided in section 1 of this rule. The Contractor and subcontractor shall maintain the Records 
and keep the Records accessible and available at reasonable times and places for a minimum 
period of 3 years from the date of final payment under the Contract or subcontract, as applicable, 
or until the conclusion of any audit, controversy or litigation arising out of or related to the 
Contract, whichever date is later, unless a shorter period is otherwise authorized in Writing. 

04-0890 

Agency Payment for Unpaid Labor or Supplies 

( 1) Contract incomplete. If the Contract is still in force, the Agency may, in accordance 
with ORS 279C.515(1 ), pay a valid claim to the Person furnishing the labor or services, and 
charge the amount against payments due or to become due to the Contractor under the Contract. 
If the Agency chooses to make such a payment as provided in ORS 279C.515(1), the Contractor 
and the Contractor's surety shall not be relieved from liability for unpaid claims. 

(2) Contract completed. If the Contract has been completed and all funds disbursed to the 
prime Contractor, all claims shall be referred to the Contractor's surety for resolution. The 
Agency shall not make payments to subcontractors or suppliers for Work already paid for by the 
Agency. 

04-0900 

Contract Suspension; Termination Procedures 

(1) Suspension of Work. In the event the Agency suspends performance of Work for any 
reason considered by the Agency to be in the public interest other than a labor dispute, the 
Contractor shall be entitled to a reasonable extension of Contract time, and to reasonable 
compensation for all costs, including a reasonable allowance for related overhead, incurred by the 
Contractor as a result of the suspension. 

(2) Termination of Contract by mutual agreement for reasons other than default. 
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(a) Reasons for termination. The parties may agree to terminate the Contract or a 
divisible portion thereof if: 

(A) The Agency suspends Work under the Contract for any reason considered 
to be in the public interest ( other than a labor dispute, or any judicial 
proceeding relating to the Work filed to resolve a labor dispute); and 

(B) Circumstances or conditions are such that it is impracticable within a 
reasonable time to proceed with a substantial portion of the Work. 

(b) Payment. When a Contract, or any divisible portion thereof, is terminated 
pursuant to this section (2), the Agency shall pay the Contractor a reasonable 
amount of compensation for preparatory Work completed, and for costs and 
expenses arising out of termination. The Agency shall also pay for all Work 
completed, based on the Contract Price. Unless the Work completed is subject to 
unit or itemized pricing under the Contract, payment shall be calculated based on 
percent of Contract completed. No claim for loss of anticipated profits will be 
allowed. 

(3) Public interest termination by Agency. The Agency may include in its Contracts terms 
detailing the circumstances under which the Contractor shall be entitled to compensation as a 
matter of right in the event the Agency unilaterally terminates the Contract for any reason 
considered by the Agency to be in the public interest. 

(4) Responsibility for completed Work. Termination of the Contract or a divisible portion 
thereof pursuant to this rule shall not relieve either the Contractor or its surety of liability for 
claims arising out of the Work performed. 

( 5) Remedies cumulative. The Agency may, at its discretion, avail itself of any or all rights 
or remedies set forth in these rules, in the Contract, or available at law or in equity. 

04=0910 

Changes to the Work and Contract Amendments 

(1) Definitions for Rule. As used in this rule: 

(a) "Amendment" means a Written modification to the terms and conditions of a 
Public Improvement Contract, other than by Changes to the Work, within the 
general scope of the original Procurement that requires mutual agreement between 
the Agency and the Contractor. 
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(b) "Changes to the Work" means a mutually agreed upon change order, or a 
construction change directive or other Written order issued by the Agency or its 
authorized representatives to the Contractor requiring a change in the Work within 
the general scope of a Public Improvement Contract and issued under its changes 
provisions in administering the Contract and, if applicable, adjusting the Contract 
Price or contract time for the changed work. 

(2) Changes Provisions. Changes to the Work are anticipated in construction and, 
accordingly, Contracting Agencies shall include changes provisions in all Public Improvement 
Contracts that detail the scope of the changes clause, provide pricing mechanisms, authorize the 
Agency or its authorized representatives to issue Changes to the Work and provide a procedure 
for addressing Contractor claims for additional time or compensation. When Changes to the 
Work are agreed to or issued consistent with the Contract's changes provisions they are not 
considered to be new Procurements and an exemption from competitive bidding is not required 
for their issuance by the Agency. 

(3) Change Order Authority. The Agency may establish internal limitations and 
delegations for authorizing Changes to the Work, including dollar limitations. Dollar limitations 
on Changes to the Work are not set by these Rules, but such changes are limited by the above 
definition of that term. 

(4) Contract Amendments. Contract Amendments within the general scope of the original 
Procurement are not considered to be new Procurements and an exemption from competitive 
bidding is not required in order to add components or phases of Work specified in or reasonably 
implied from the Solicitation Document. Amendments to a Public Improvement Contract may be 
made only when: 

(a) They are within the general scope of the original Procurement; 

(b) The field of competition and Contractor selection would not likely have been 
affected by the Contract modification. Factors to be considered in making that 
determination include similarities in Work, project site, relative dollar values, 
differences in risk allocation and whether the original Procurement was 
accomplished through Competitive Bidding, Competitive Proposals, competitive 
quotes, sole source or Emergency contract; 

( c) In the case of a Contract obtained under an Alternative Contracting Method, any 
additional Work was specified or reasonably implied within the findings 
supporting the competitive bidding exemption; and 

( d) The Amendment is made consistent with applicable legal requirements. 
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05-0100 

Application 

DIVISION 5 

PERSONAL SERVICE CONTRACTS FOR SERVICES 
OTHER THAN ARCHITECTURAL, ENGINEERING, 

LAND SURVEYING AND RELATED SERVICES 

(1) Personal Services Contracts. A contract for personal services, other than for architectural, 
engineering, land surveying and related services, is a contract that calls for specialized skills, 
knowledge, and resources in the application of highly technical or scientific expertise, or the 
exercise of professional, artistic, or management discretion or judgment. Qualifications and 
performance history, expertise, knowledge and creativity, and the ability to exercise sound 
professional judgment are typically the primary considerations when selecting a personal services 
contractor, with price being secondary. "Architect, Engineer, Land Surveying and Related 
Services" are covered by the provisions set out in Division 3. Personal service contracts may 
include, but are not limited to the following: 

(a) Contracts for services performed in a professional capacity including services of 
an accountant, attorney, physician or dentist, information technology consultant, 
or broadcaster; 

(b) Contracts for services as an artist in the performing or fine arts including any 
person identified as a photographer, filmmaker, painter, weaver, or sculptor; 

( c) Contracts for services that are specialized, creative and research-oriented; 

( d) Contracts for services as a consultant; and 

( e) Contracts for educational services. 

Personal Services Contracts do not include: 

In order to qualify as a personal service contract, the contract must provide that a minimum of 
seventy-five percent (75%) of the contract price be allocated for the purchase of personal 
services. For example, a contract to supply all hardware and standard software is not a Personal 
Services Contract, but a contract with a technology consultant to design or develop a new 
computer system is a Personal Services Contract. A Personal Services Contract does not include 
a contract with a temporary service or personnel agency to supply labor which is of a type that 
can generally be done by any skilled worker. 
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05-0200 

Procedure 

The Agency must either select a sourcing method from one of the following methods: 
Competitive sealed bidding, Competitive sealed proposals, Small procurements, Sole-source 
procurements, Emergency procurements, or Special procurements and follow the screening, 
selection, evaluation, and award procedures set forth for the selected sourcing method in Division 
2 of these Rules; or the Agency can use the direct appointment procedure set forth in Rule 03-
0200. 
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EXHIBIT "A" 

279A.025 Application of Public Contracting Code. (1) Except as provided in subsections (2) 
to (4) of this section, the Public Contracting Code applies to all public contracting. 

(2) The Public Contracting Code does not apply to: 

(a) Contracts between contracting agencies or between contracting agencies and the federal 
government; 

(b) Insurance and service contracts as provided for under ORS 414.115, 414.125, 414.135 and 
414.145 for purposes of source selection; 

(c) Grants; 

( d) Contracts for professional or expert witnesses or consultants to provide services or testimony 
relating to existing or potential litigation or legal matters in which a public body is or may 
become interested; 

( e) Acquisitions or disposals of real property or interest in real property; 

(f) Sole-source expenditures when rates are set by law or ordinance for purposes of source 
selection; 

(g) Contracts for the procurement or distribution of textbooks; 

(h) Procurements by a contracting agency from an Oregon Corrections Enterprises program; 

(i) The procurement, transportation or distribution of distilled liquor, as defined in ORS 471.001, 
or the appointment of agents under ORS 471.750 by the Oregon Liquor Control Commission; 

(i) Contracts entered into under ORS chapter 180 between the Attorney General and private 
counsel or special legal assistants; 

(k) Contracts for the sale of forest products, as defined in ORS 321.005, from lands owned or 
managed by the State Board of Forestry and the State Forestry Department; 

(L) Contracts for forest protection or forest related activities, as described in ORS 477.406, by 
the State Forester or the State Board of Forestry; 

(m) Sponsorship agreements entered into by the Director of the Oregon State Fair and Exposition 
Center in accordance with ORS 565.080 (4); 

(n) Contracts entered into by the Housing and Community Services Department in exercising the 
department's duties prescribed in ORS chapters 456 and 458, except that the department's public 
contracting for goods and services, as defined in ORS 279B.005, is subject to ORS chapter 279B; 
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( o) Contracts entered into by the State Treasurer in exercising the powers of that office 
prescribed in ORS chapters 178, 286, 287, 288,289,293, 294 and 295, including but not limited 
to investment contracts and agreements, banking services, clearing house services and 
collateralization agreements, bond documents, certificates of participation and other debt 
repayment agreements, and any associated contracts, agreements and documents, regardless of 
whether the obligations that the contracts, agreements or documents establish are general, special 
or limited, except that the State Treasurer's public contracting for goods and services, as defined 
in ORS 279B.005, is subject to ORS chapter 279B; 

(p) Energy savings performance contracts; 

( q) Contracts, agreements or other documents entered into, issued or established in connection 
with: 

(A) The incurring of debt by a public body, including but not limited to the issuance of bonds, 
certificates of participation and other debt repayment obligations, and any associated contracts, 
agreements or other documents, regardless of whether the obligations that the contracts, 
agreements or other documents establish are general, special or limited; 

(B) The making of program loans and similar extensions or advances of funds, aid or assistance 
by a public body to a public or private body for the purpose of carrying out, promoting or 
sustaining activities or programs authorized by law; or 

(C) The investment of funds by a public body as authorized by law, and other financial 
transactions of a public body that by their character cannot practically be established under the 
competitive contractor selection procedures of ORS 279B.050 to 279B.085; 

(r) Contracts for employee benefit plans as provided in ORS 243.105 (1), 243.125 (4), 243.221, 
243.275, 243.291, 243.303 and 243.565; or 

(s) Any other public contracting of a public body specifically exempted from the code by another 
provision of law. 

(3) The Public Contracting Code does not apply to the public contracting activities of: 

(a) The Oregon State Lottery Commission; 

(b) The Oregon University System and member institutions, except as provided in ORS 351.086; 

( c) The legislative department; 

( d) The judicial department; 

(e) Semi-independent state agencies listed in ORS 182.451, 182.452 and 182.454, except as 
provided in ORS 279.835 to 279.855 and 279A.250 to 279A.290; 

(f) Oregon Corrections Enterprises; 
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(g) The Oregon Film and Video Office, except as provided in ORS 279A.100 and 279A.250 to 
279A.290; 

(h) The Travel Information Council, except as provided in ORS 279A.250 to 279A.290; 

(i) The Appraiser Certification and Licensure Board, except as provided in ORS 279.835 to 
279.855 and 279A.250 to 279A.290; or 

(j) Any other public body specifically exempted from the code by another provision of law. 

( 4) ORS 279A.200 to 279A.225 and 279B.050 to 279B.085 do not apply to contracts made with 
qualified nonprofit agencies providing employment opportunities for disabled individuals under 
ORS 279.835 to 279.855. [2003 c.794 §5; 2003 c.794 §Sa] 
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