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AN ORDINANCE-AFFIRMING THE CITY ) 
OF LEBANON'S LAND USE DECISION ) 
IN ORDINANCE BILL NO. 9 FOil 2003, ) 
ORDINANCE 2345, (SIMONIAN, File A...02...08) ) 
PARTNERSHIP) AND MAKING FURTHER ) 
FINDINGS IN SUPPORT OF SUCH ) 
DECISION ) 

ORDINANCE BILL NO. 
For2004 

ORDINANCE NO. llo\ 

WHEREAS; the City Council for the City of Lebanon p8$SCd Ordinance Bill Number 9 

for 2003, Ordinance 2345, on April 9, 2003 which approved the annexation of that certain 

property described herein in Exhibit "A". which is incorporated here by this reference, assigning 

said property certain zoning; and 

WHEREAS, said decision of the City Council was appealed to the Land Use Board of 

Appeals for the State of Oregon by James Just, LUBA Case Number 2003p067; and 

WHEREAS, LUBA issued its opinion remanding the case to the City Council for further 

consideration; and 

WHEREAS, the decision rendered by LUBA was appealed to the Oregon Court of 

Appeals as Just v. City of Lebanon, Al 12520; and 

WHEREAS, the Oregon Court of Appeals affirmed the decision from LUBA on April 

21~ 2004; and 

WHEREAS, the City of Lebanon has received a submission by written request for 

annexation of real property to the City of Lebanon, signed by more than one-half of the 

landowners who also own more than one~half of the land in the con~ous t.eni.tory described in 

Exhibit "A", which real property represents more than one-half of the assessed value of all real 

property in the contiguous territory to be annexed; and 
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WHEREAS, the Lebanon City Council bas elected to dispense with submitting the 

question of the proposed annexation to the electors of the City, initiating the annexation of the 

territory pursuant to ORS 222.120, calling a hearing and directing that notice be given as 

required by ORS 222.120(3); and 

WHEREAS, after conducting the hearing and considering all objections or 

remonstrances with reference to the proposed annexation, and further considering the 

recommendations of the Lebanon Planning Commission, the issues raised in the appeal of this 

matter in LUBA Case No. 2003-067 and in the opinion of the Oregon Court of Appeals, the City 

Council finds that this annexation is in the best interest of the City and of the contiguous 

territory. 

NOW, THEREFORE, the City of Lebanon ordains as follows: 

Section 1. Findings. In addition to the findings referred to above, the City Council 

further adopts and finds those matters contained in Exhibit "B", which is incorporated herein by 

this reference as if fully set forth at this point 

Section 2. Annexation Ana. Based upon the findings contained above and in Exhibit 

"B", the contiguous territory described in Exhibit "A" and incorporated herein by this reference 

as if fully set forth at this point is hereby proclaimed, again, to be annexed to the City of 

Lebanon, Ordinance Bill Number 9 for 2003, Ordinance Number 2345 is hereby affirmed and the 

subject property is zoned as indicated in accordance with the Lebanon Zoning Ordinance No. 

1773, assigned the zoning of Residential Mixed Density. 

Section 3 Record. The City Recorder shall submit to the Oregon Secretary of State a 

copy of this Ordinance. The City Recorder is further ordered to send a description by metes and 

bounds, or legal subdivision, and a map depicting the new boundaries of the City of Lebanon 

within ten (10) days of the effective date of this annexation ordinance to the Linn County 

Assessor, Linn County Clerk and the Oregon State Department of Revenue, if required by said 
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agencies as a result of this ordinance affirming the Co\Dlcil' s prior decision. A copy of this 

ordinance shall also be filed with the Land Use Board of Appeals. 

p~ by the Lebanon City Co\Dlcil by a vote of L for and a against and 

approved by the Mayor this 3n1 day of November, 2004. 

ATI'EST: 

I hereby certify that I am the City Recorder for 
the City of Lebanon, State of Oregon; that the 
foregoing is a full, true, correct copy of the 
original; and the Ken Toombs, whose signature 
appears on the original document, was at the 
time of signing the Mayor of the City of 
Lebanon. 
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FINDINGS 

Findings AaaHcable to 111 Criteria 

In previous Lebanon annexation proceedings, the Land Use Board of Appeals 
(Urbanization Element of the Comprehensive Plan, Annexation Polley t1 (page ~. 
2): States that. .• the City shall annex land only within the Urban Growth Boundary on the 
basis of findings that suppod the need for additkJnal developab/e land in order to maintain 
an orderly, compact growth pattern within the City's service capability. LUBA) stated that a 
specific development proposal is necessary to determine if the annexation will comply with 
the Comprehensive Plan and Whether there is a general abilHy to serve the subject 
property With the CHy Infrastructure. There is no requirement in the City's ordinances or 
policies for an annexation applicant to submit a specific development proposal. Such a 
proposal is only necessary in delayed annexations. The opponents in the previous 
annexation prooeedings incorrectly cited this requirement, which was adopted by LUBA. 
The differences between a delayed annexation and the normal annexation process were 
submitted into this record so that no confusion will result in this annexation. A delayed 
annexation involves an agreement between the City and County to annex property in the 
future and permits urban uses prior to actual annexation. That is the purpose in 
approving a site development plan. A regular annexation does not address site 
development because no development will occur until .lfl« annexation. 

While the City does not require the submission of a specific development proposal, 
applicant has submitted such a proposal in case there is continued confusion during this 
annexation. The specific development plan itsetf is non-binding and has no relevance 
with regard to the development that will adually occur on the site. A site development 
process flow chart was submitted into the record to show the process that will be followed 
when the property is developed. That procedure will address all impacts and necessary 
improvements to address those impacts at the time of development. Because impacts will 
not be known until the time of development, the CHy cannot require improvements at the 
time of annexation. 

In addition to the findings contained herein and the evidence presented during this 
proceeding, the City relies on those findings made when this application was previously 
considered in February 2003. 

EXHIBIT. B 
PAG...,.E __ ..__o, ___ ,,) ......... 
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Criterion 1: 

City Annexation Polley Section 1: Requires proof that urban services are available or 
can be made available to serve the property considered for annexation and that the 
additional demands that would be placed on those services will not overburden their 
present capacities. 

Findings # 1: 
The proposed annexation complies with City Annexation Policy, Section 1, in that urban 
services can be made availabte to serve the property. A 12 inch water main is available at 
the east end of Pheasant Run and in South · Main Road. The proposed annexation 
property can be served by connecting to both mains and providing a looped system. This 
distribution system, with necessary extension, will provide sufficient water to meet fire and 
domestic demands. According to the testimony of Public Wor1cs Director Jim Ruef1 the 
water treatment plant, run by the City of Lebanon, has capacity to provide fire and 
domestic demands to the proposed site as presented · by the development proposal of 
possible 11 singte family dwelling units to the City. 

Sanitary sewer is available via an existing 12 inch sanitary sewer pipe existing east of 
South Main Road. In addition, an 8 inch sanitary sewer exists on Quail Loop. These 
existing facilities show that the development as proposed can be served by sanitary sewer 
by extending a new sewer main to existing piping. According to the City's Public Works 
Director, Mr. Ruef, the wastewater generated by the proposed single family dwelling units 
will not exceed either the conveyance capacity or the treatment capacity of the 
wastewater treatment plant. 

A representative of the Applicant, Brian Vandetta, who is an engineer, further testified that 
recent public infrastructure improvements which will be improving the area due to a new 
Wal-Mart store will help provide facilities for the proposed development. The City accepts 
and finds his testimony credible that the proposed development will not overburden the 
sewer system. 

The private vendors of urban services have indicated that they can provide servjces to the 
subject property. The Council has considered the evidence presented concerning urban 
services for Wastewatert Water, Stonn Drainage, Streets, Police Safety and Emergency 
Services1 Parks, Library. Senior Services, Fire Emergency Services, Education Services, 
Solid Waste Services, Electrical Services and Telephone Services and finds that all of 
these services can be available to the subject property without overburdening the 
capacities of those services. 

No evidence was submitted that contradicted the expert testimony and documentary 
evidence that was submitted into the record. The only opponent, Jim Just, provided 
written testimony raising as an issue the capacity of the sewage system. Mr. Just 
provided a partial transcript of another meeting of the city, a Citizen's Advisory Committee 
meeting which he represented as evidence that the wastewater system is not shown to 
have capacity to serve this subject property. 

The City Council finds that the evidence presented to It by its City Engineer (Malcolm 
Bowie), the applicant's engineer and City's Public Works Director is credible and sufficient 
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to show that the City's wastewater system has the capacity to serve this subject 
annexation property. or that it can be devetoped to adequatety serve the subject property. 
It is noted that the Council heard testimony in a related case on a proposed annexation at 
a site in the same sewer service area in the vicinity of this proposal. Gilbert Limited 
Partnership, file A-02-03, wherein the evidence showed that the City is committed to 
replace or Improve the Harrison Street pump station which will eliminate concerns about 
capacity to the system. Furthermore, the Council finds that Mr. Ruefs out of context 
statements made at the Citizen's Advisory Committee concern capacity for the system for 
a 25 year event. The Council takes notice that the Department of Environmental Quality 
considers fining the city when the system oveffioWS during a 5 year event. Accordingty, 
considering the proposal submitted by the applicants here. coupled with the Council's 
detennination to replace the pump station in the near future, the Council is satisfied that 
the evidence, taken in Its entirety, shows that the system will not be overburdened by this 
annexation. 

As stated by City staff, the City Council, and the representative for Applicant. it is not· 
possible to address all of the specific impacts on drainage, traffic, or any other urban 
services, until the exact development that will occur on the annexed property is known. 
Calculating these impacts is a specific mathematical process that cannot be undertaken 
until the time of development when the variables will be better known. That is the purpose 
of the multi-level approval process followed by the City of Lebanon. It is enough to show 
that the services can be made available and will not overburden the facilities. 

The City Council has also considered the letter submitted by Mr. & Mrs. Parker objecting 
to the annexation on the grounds that their parcel of property near the subject property 
needs an easement and that they have observed water standing on the parcels during 
rainy weather. The Council finds that the issue of easements for adjoining lands is not 
relevant to this annexation decision. The Council further finds that, based upon Mr. 
Vendetta's testimony primarity, development of this subject property, with the additional 
services which wm be required for stonn drainage establishes another need for the 
annexation of this subject property. 

Crtterfon 2: 

City Annexation Polley Section 2: States that public rights of way necessary for the 
safe and efficient movement of tmflic, bicycles and pedestrians shall be provided with the 
annexation and without obligation to the City of Lebanon. 

Fiqdlngsf 2: 

The proposed annexation complies with City Annexation Policy, Section 2. Currently, 
adequate existing right of way is provided by the South Main Road right of way which runs 
along the eastern side of the subject prq>erty. The South Main Road right of way in this 
area currently is of city standard width and provides for the safe and efficient movement of 
vehicular traffic, bicycles and pedestrians. Since the current proposal is an annexation 
proposal and not a proposal of development, additional and appropriate public right of way 
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will be provided as the property actually develops .. There wlll b:e no additional Impact as a 
result of this annexation Itself. Case law dictates that publlc right-of-way shall be 
dedicated at the time or juncture when the nexus or need is established by an actual 
development proposal. The development proposal which has been submitted as required 
by LUBA In this annexation is a non-binding proposal. 

The subject property ia bordered by ample rights-of-way to ensure safe and efficient 
movement of pedestrian and vehicular traffic. Future public rights of way will be 
dedicated as the eventual development of the subject property itself is considered. 

No evidence or testimony was submitted in opposition to these findings and no argument 
was made that Criterion 2 was not met 

Crtt.rlon 3: 
City Annexation Polley, Section 3: Specifies that parlkls Involved in 8fl6klng the 
annexation or who may bB included in the annexation shall Initiate a program to upgrade 
any urban services and/or public facilities within the &188 considet8d for annexation that 
do not meet standards as ma be established b the of Lebanon. · 

Findings 11: 
The proposed annexation complies with City Annexation Polley, Section 3. in that 
substantial public Infrastructure improvements are already in pface along South Main 
Road. Additional utility extensions and public Improvements will be provided as the 
property actually develops .. 

Further development may require drainage improvements, but the testimony and the 
finding of the City Council is that the site is located in the upper reaches of the Burkhart 
Creek drainage basin. The proposed drainage from this site will flow into an existing 18 
inch storm drainage line which is located in South Main Road. This drainage line has 
been sized to convey runoff from this site. The storm drain line on South Main, which is in 
the vicinity of the proposed site, flows north to the drainage channel crossing South Main 
Road at Weldwood park which, In tum, flows into Burkhart Creek. 

Additional on-site public and private Infrastructure improvements will be provided as the 
property actually develops. Case law dictates that such public infrastructure 
improvements shall be provided at the time or juncture when the nexus or need ts 
established by application for development permits. Cunently, the available urban 
services and public facilities ·available to serve the property are sufficient to meet the 
needs of the proposed development plan. Mitigation cannot be required until the impacts 
of an actual development proposal have been estabHahed. As the plan is implemented, 
the applicant will be required to Improve the urban services and public fadHties on site to 
City standards prior to any development. At that time, the actual development of the 
property will be clear and the impacts can be addressed in specific detail. 

The city also relies upon the findings under Criterion 1 in support of this criterion. No 
credible evidence was submitted to contradict the testimony and evidence submitted by 
qualified professionals. 
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Crltarlon 4: 
City Annexation Polley, Sactton 4: Sta.tea that no annexation shaH be considered that 
does not confonn with the Lebanon Comptehenalve Plan and its goals and polfoies. 

Flndln(la f 4: 
The proposed annexation complies with City Annexation Policy. ~ction 4, in that the 
property complies with Zoning Ordinance and. Comprehensive Plan policies pertaining to 
the property and zoning. The submitted conceptual development pJan identifies possible 
future land uses that conform to the Comprehensive Plan and Zoning Map designations 
for the property. This annexation is in conformity with all Comprehensive Plan policiea 
and goals applicable . to this annexation and Is not in conflict with any other 
Comprehensive Plan goal or policy. The findings under Criterion 7 are also applicable to 
some extent to this criterion. 

LUBA has previously stated that if all other criteria are met, Criterion 4 is also met. The 
City has found that all other criteria were met. · 

Crttarlon 5 and 7: 
City Annexation Polley, Section 5: States that It shaH be the burden of proof of the 
applicant that e public need exists for the proposed annexation and that the annexation is 
in the public's interest. 

Flnd•o• f & and z: 
The proposed annexation complies with City Anne~ation Policy, Section 5, in that a public 
need exists for developable lots to support new housing development within the City. This 
development represents oppor~.mity for infill and housing of greater density that create 
less impact on the City"s availability of land. The City Council finds that it Is in the public 
interest·to use this land efficiently, as would be the case if allowable housing densities are 
increased on the subject property as the specific development proposal allows. 
Annexation of this subject property Is necessary to help satisfy this need. 

Furthermore, given the fact that the area is surrounded on three sides by property within 
the City limits, currently, the Council finds that it is in the best interest of the public to 
annex such areas to allow for continuous and defined city borders which increase tax 

· base revenue and consistent development of city seJVices. 

In support of this finding, the Council relies upon evidence in this record conceming the 
need for multi-family residential uses identified in the City's 1995 Periodic Review Work 
Program which resulted in the 1997 Bulldable Lands Inventory. This work conctuded that 
390 acres of land would be needed to meet the City's 20-year housing needs. 

The City Council also finds persuasive evidence that in September of 2004, the Willamette 
Valley Multiple Listing Service reported that there were only eleven properties totaling 
28.55 acres of residential land on the local real estate marked at that time. Of the eleven 

PageS of 9 



VOL. 16 4 4 PAGE 915 
residential properties listed on September 29, 2004, six were smaller than one-half acre, 
fourwere between .51 acres and 1.08 acres, and one was 24.58 acres in an RM zone. 
These statistics satisfy the Council that adequate public need exis1B for this annexation. 

Jim Just, by written testimony, stated that the multiple listing methodology used by the 
City to show a need for residential property Is unacceptable, without an explanation as to 
why it is not a proper consideration. It is clear from the evidence that there is a need for 
this annexation and Mr. Just failed to clarify any particular details that were inadequate to 
show this need. Mr. Just provided no Information to contradict the testimony and 
evidence in the record. Therefore, the City Council finds that his testimony is not credible. 

Crllerton 8: 
Urbanization Element of the Comprehenelve Plan, Phaaed Growth Program, Polley 
#1 (page .t-P-1 ): States that . . . the City shall maintain a compact growth pattern that 
expands the City Hmits Incrementally in an orderly and efficient manner within the service 
capabilities of the City. 

Flndtn111 f e: 
The proposed annexation complies with Comprehensive Plan Urbanization Element, 
Phased Growth Program, Policy #1, (page 4-P-1) in that it would be an orderly and 
efficient expansion of City limits within City service capabilities. A comp,ct growth pattern 
means to expand the boundaries of the City in a rational, incremental manner that wiU 
allow the development of annexed property to urban standards within the limits of City 
services. In other words, if Criterion 1 is met, the application goes a long way towards 
meeting this criterion. 

These subject properties are located within the City's Urban Growth Boundary. The areas 
immediately to the east, north and west of the subject property are within the city limits. 
Therefore, this annexation represents a timely Infill opportunity that will resutt In a compact 
growth pattern that expands the City limits incrementally in this area of the City. 

No credible evidence was submitted to contradict the testimony and evidence submitted 
into this record. 

Criterion 7: 

Urbanization Element of the Comprehenatve Plan, Annexation Polley #1 (page U-
2): States that ... the City shaH annex land only within the Urban Growth Boundary on the 
basis of findings that support the need for additional deve/opabfe land In order to maintain 
an orderly, compact growth pattern within the City's seTVice cspabillty 

Findings #7 

The proposed annexation complies with the Urbanization Element of the Comprehensive 
Plan, Annexation Policy #1 (page 4-P-2) based upon several facts: 
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1. The proposed Annexation is within the City's Urban Growth Boundary. 

2. A public need exists for Iota that can be developed to support new housing creation. 

3. A public need exists to provide areas for housing of greater density that create less 
impact on the availability of land. This proposal will accomplish this purpose_. 

4. Annexation of this property allows for infill and redevelopment potential. 

5. It is in the public interest to use this land efficiently. The City Council finds that this 
means that this project will allow for the Increase of housing densities on the subject 
property tf it is developed as propoied. 

6. Since the areas immediately to the east, nor1h and west of the subject property are 
within the City limits, this annexation would be an order1y and efficient expansion of 
City limits within City service capabilities. The Councif has detennined that the service 
capabilities are adequate by reviewing the Service Providers Matrix which is in this 
record. 

7. Since the area is surrounded on three sides by property within the City limits, It is in 
the best interest of the public to annex such areas to allow for continuous and defined 
city borders, increased tax base revenue and consistent development of future city 
services. 

8. Potable water, sanitary sewer and stonn drainage services by extensions from nearby 
existing setvices are available and are adequately sized to provide for th subject 
property, this annexation is within City service capabilities. The Council accepts the 
testimony of its City Engineer, Public Wortc:s Director and the applicant's engineer as 
expert testimony which support this finding. 

9. This subject property consists of 2.19 acres. This annexation area, compared to the 
area of the city limits, is minuscule in . comparison with the size of the City and 
Infrastructure capacities. This annexation will have a minimal to negligible impact 
upon City services. This is particular1y true when, as in this instance, the capacities of 
nearby services are as large as the services here. 

10.Cunently adequate and existing right of way is provided by the South Main Road right 
of way which runs along the eastern side of the property. Limited access from existing 
Pheasant Run, at the northwest comer of the property, provides for safe and efficient 
movement of vehicular traffic, blcycles and pedestrians. 

Criterion 8: 
Urbanization Element of the Comprehensive Plan, Annexation Polley #3 (page 4-P .. 
2): States that .... Unless otherwise approved by the City, specific development 
proposals shall be required for annexation requests on vacant land adjacent to the City to 
insure completion within s reasonable time limit in conformance wtth a plan approved by 
the City. 

Flndlnn#&: 
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The proposed annexation complies with Urbanization Element of the Comprehensive 
Plan. Annexation Policy #3 (page 4-P-2), in that the applicant has provided a non-binding 
specific development strategy or plan for the development of the subject property, as 
required by LUBA~ The City once again finds that there is rm requirement pursuant to the 
criteria for such a development plan and this is purely a LUBA created criterion. Such a 
pjan is only required if the City deems it so for conventional annexations, although such a 
plan is always required for delayed annexations. The conceptual development proposal 
Identifies uses that comply with the ComprehensiVe Plan and Zoning Ordinance and that 
can be served by existing and proposed public and private infrastructure improvements in 
the area. Any additional details regarding the proposed development plan will be property 
addressed during the permitting phases of development, pursuant to the City's twtrphaae 
process for annexation and development. The adequacy of urban services was 
determined by referring to the proposed development plan. No credible evidence was 
submitted to contradict the testimony and evidence submitted 

Criterion 9: 
Publlc Facllltlea and Services Element of the Comprehensive Plan, General Polley 
#2 (page 8.P-1 ): States that the City shall consider impacts on community faciHties 
beforr, ... annexation uests are a roved. 

Findings # 9: 
The proposed annexation complies with Comprehensive Plan Public Facilities and 
Services Element, General Policy #2, (page 8-P-1) in that the annexation will not result in 
an adverse impact on community facilities. -11 has been determined that, upon 
development. the street. water, sewer, and storm drainage infrastructure improvements to 
support the types of development identified for the site are feasible. It should be added 
that City police, fire, and library services already serve the property. Therefore, the 
annexation of the property has no adverse impact on these City urban and community 
facilities. The findings under Criterion 1 are also relied upon to satisfy this criterion. 
considering the specific development plan submitted by applicant. 

Criterion 10: 

Zoning Ordinance Section 3.050 - Zoning of Annexed Areas: All anHJs annexed to 
the City shall be placed in a zoning c/assffi<;ation in accordance with the adopted 
Comprehensive Plan. If a zoning designation other than one in accordance wfth the 
Comprehensive Plan is requested by an applicant, the zoning requested shall not be 
granted until the plan is amended to reflect concurrence. 

Flndlna, f 10: 
This proposed Annexation is in compliance with Zoning Ordinance Section 3.050. 
Currently the subject property does not have a City zoning designation because It is not 
within the City limits. However, since the property is within the City's Urban Growth 
Boundary, the current Comprehensive Plan designation on the subject property Is Mixed 
Density Residential. The corresponding City zoning designation for a Comprehensive 
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Plan designation of Mixed Density Residential is Residential Mixed Density (RM). The 
applicant is requesting the aforementioned zoning designations be automatically assigned 
for the subject properties. LUBA has decided in Just y. Cornell Family Trust. Or. LUBA 
No. 2003-044 (Just 1) that the Citys process in applying zoning to the annexed property 
is proper. 

Crtterta 11 and 12: 

c11;y of Lebanon/Unn county - Urban Growth Management Agreement 

• Section 2: Delineation of Authority in the Urban Growth Area (UGA), 2nd paragraph: 

The Lebanon Comprehensive Plan designates the future city zoning UGA lands will 
receive upon annexation to the City. 

12. Section 5: Annexations 

The UGA identifies land that may be subject to future City annexation. The City may 
annex land using its own procedures in accordance wtth state law. Only lsnd within the 
UGA will be considered for annexation. The City will notify the County of any 
proposed annexations. Upon annexation, the City assumes all jurisdt'ction for land use 
actions. 

Findings# 11 & 12: 
The City's annexation review procedures on annexation request File # A-02-08 have 
complied with the City of Lebanon/Linn County Urban Growth Management Agreement, 
Sections 2 and 5 regarding city authority to annex lands within the urban growth area and 
assign city zoning in accordance with the Lebanon Comprehensive Plan Map. The City 
has conducted an advertised and noticed public hearing regarding the annexation of the 
property into the City and the assigning of the Comprehensive Plan Map designated City 
zoning ciassification of Residential Mixed Density. Accordingly, the assigned zoning is 
consistent with the Comprehensive Plan, and by authority of the UGMA this is the 
appropriate zoning for this property. No argument was presented that these criteria were 
not met. 
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