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Informational Item: Collaborative Water 
Quality Planning 

Action Item: Coburg Petition 

Action item: Tax Credits 

Action Item: Temporary Rulemaking for the 
Clean Water State Revolving Fund 

Commissioner Reports 

Adiourn 

Neil Mullane and Christine 
Svetkovich, DEQ; Phil Ward, 
\/\later Resources Deptartment 
Neil Mullane and Judy Johndohl 

Maggie Vandehey 

Neil Mullane and Judy Johndohl 

Proposed approval of tax credits 

Temporary rulemaking to allow the use of state 
fiscal year 201 O program funds for new priority 

roiects. 
Commissioners give verbal updates on any issues 
of relevance that were not covered during the 
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The commission discussed safety and process for the mustard burn and Mr. Duval 
answered some clarifying and informational questions from the commission. 

C. Informational Item: Director's Dialogue 
Dick Pedersen 

Director Pedersen gave updates to the commission on a number ofrelevant issues. 
Director Pedersen added two brief updates to the staff report. He noted that Deputy 
Director Hammond recently attended a weeklong conference for governments that have 
used the Kaizen process to improve their processes. Director Pedersen also stated that he 
will be visiting all DEQ offices in the state after the close of the legislative session. 

Item taken out of order 
Commissioner Reports 

Vice Chair Williamson reported that OWEB funded all the watershed councils across 
Oregon with a graduated funding system based on their ratings of proposals and projects 
will begin in the fall. He explained that OWEB lost about $15 million in funding due to 
the economic downturn and reduced lottery profits this year. He thanked Director 
Pedersen for agreeing to serve on the advisory committee for the school of Civil and 
Construction Engineering at Oregon State University. 

Commissioner Uherbelau reported that Southern Oregon University started a new major 
in new environmental studies with a certificate in sustainability and is integrating 
sustainability into their operations. She stated that the school encouraged graduation 
attendees to bring their own reusable water containers instead of using disposable water 
bottles and had extensive recycling support on-site. 

Item taken out of order 
N. Action Item: Hazardous waste omnibus rulemaking 
Andree Pollock and Scott Latham, Department of Environmental Quality 

Andree Pollock, hazardous waste manager, introduced Scott Latham, policy analyst, to 
present the proposed rulemaking. Mr. Latham explained that the proposed rulemaking is 
an update and harmonization with federal hazardous waste rules. He noted that DEQ held 
two public hearings, with no attendees at either hearing,, and received two letters of public 
comment, with one in support of and one in opposition to the proposed rules. Mr. Latham 
stated that most of the rules in the omnibus are less or no more stringent than previous 
rules, with few changes. Mr. Latham stated that EPA could add a rule that would call for 
further updates. 

Action: Adopt the proposed hazardous waste rules as presented in attachment A3. 
Move: Commissioner O'Keeffe 
Second: Vice Chair Williamson 
Passed unanimously 
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D. Action Item: Ross Bros. contested case 
Jane Hickman and Courtney Brown, Department of Environmental Quality 
WQ/SW-WR-06-257 

Larry Knudsen, legal counsel for DEQ, introduced the item and outlined the process for the 
contested case hearing. Ms. Brown presented DEQ's argument for the contested case. She 
noted that there is no dispute over the facts of the case and that Ross Bros. admits to not 
placing any erosion or discharge controls until the end of February. Ms. Brown explained 
that Ross Bros.' argument is based on an incorrect assertion that the 1200 CA permit issued 
to ODOT for this work covered them as the contractor for ODOT's project. Ms. Brown also 
stated that Administrative Law Judge Murphey's proposed order upheld all parts ofDEQ's 
enforcement notice as well as the application of the penalty matrices as objected to by Ross 
Bros. 

No representatives for Ross Bros. were present when asked for by Chair Blosser after Ms. 
Brown's presentation. 

Commissioner Uherbelau asked several clarifying and technical questions to which Ms. 
Brown replied. Chair Blosser closed testimony and brought the item for the commission's 
discussion. 

Action: Uphold Judge Murphey's proposed order and issue a final order. 
Move: Vice Chair Williamson 
Second: Commissioner O'Keefe 
Passed with four commissioners in support and one abstention. 
Ayes: Chair Blosser, Vice Chair Williamson, Commission Dodson and Commissioner 
O'Keeffe 
No: none 
Abstention: Commissioner Uherbelau 

Larry Knudsen will prepare a fmal order for Director Pedersen's signature on behalf of the 
commission. No representatives for Ross Bros. were present or identified themselves when 
asked for several times during or after the item's consideration. 

Item taken out of order 
M. lnfor,mational Item: Composting rules 
Charlie Landman, Department of Environmental Quality 

Charlie Landman, Land Quality Division legal analyst, presented an informational item 
on DEQ's proposed changes to the compost rules. Mr. Landman noted that this 
rulemaking has been in development for seven years, and will be presented for possible 
adoption at the August 2009 EQC meeting. 

Mr. Landman presented the highlights of the proposed rules and explained the 
stakeholder and public process for gathering support and agreement on the rulemaking. 
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The commission asked for clarification on what permits apply, ifthere is an expectation 
for the number of compost operations to increase and how DEQ will provide guidance to 
facilities ifmanagement plans are facility-developed. Mr. Landman explained the permit 
process, that an increase in farm-based composting operations is likely and that the major 
growth will be for food-waste composting operations which struggle to find suitable land. 
Mr. Landman added that DEQ will guide facilities toward best management practices and 
provide technical assistance to facilitate the exchange of good ideas. 

Director Pedersen expressed his thanks to Mr. Landman for his work on a very 
complicated rulemaking. 

Lunch and Executive Session 
The EQC met in executive session over lunch from approximately 11 :30 to 12:45 p.m. to 
consult with counsel concerning legal rights and duties regarding current or potential 
litigation against the DEQ. This executive session was held pursuant to ORS 
192.660(2)(±), (h). 

Item added at the Chair's discretion 
Case settlement: Proposed settlement agreements for two cases, both known as NEDC 
vs. DEQ. Mr. Knudsen distributed the settlement claims for the commission's 
consideration. 

Action: Approve the settlements for Director Pedersen's signature on behalf of the 
commission 
Move: Commissioner Uherbelau 
Second: Commissioner Dodson 
Passed unanimously 

Director Pedersen will sign the settlement agreement on behalf of the commission. 

E. Action Item: Morsman contested case 
Jane Hickman and Leah Koss, Department of Environmental Quality 

Larry Knudsen introduced and outlined the process for the contested case. He clarified that 
the principal argument focuses on a requirement to connect to sewer when available. Tbe 
Morsmans applied to Director Pedersen for a waiver of this requirement in August 2008, 
were denied and have appealed. The waiver denial is a separate issue and not part of this 
contested case. Michael Sheehan represented the Morsmans and Leah Koss represented 
DEQ. 

Mr. Sheehan presented the Morsmans' argument and highlighted issues of cost, DEQ lack 
of requirements for connection to city sewer and stated that the drain hole overflows did not 
pollute the city of Madras' actual water supply. 

Leah Koss, DEQ environmental law specialist stated that Judge Han issued a proposed order 
in which the Morsmans were liable for three of four violations alleged by DEQ, a civil 
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penalty and the DEQ order to connect to city sewer as first notified in 1997. She also noted 
that sewage discharges and the refusal to decommission the drain hole and connect to city 
sewer are the two issues of the contested case. Ms. Koss stated while the Morsmans assert 
that they have a de facto waiver because they were not asked to connect when they were 
first legally able to connect to sewer in 1997, she noted that DEQ repeatedly told the 
Morsmans that they are required to connect to the sewer and there is no such thing as a de 
facto waiver. Ms. Koss also stated DEQ has a duty to protect all groundwater from 
pollution, which is why the agency, as mandated by the commission, has been phasing out 
drain holes since 1969. Current Oregon statutes forbid them. 

Mr. Sheehan presented his rebuttal, stating that past statements from DEQ staff indicated 
that the sewer connection was located so far from the Morsmans' property that they were 
not required to connect to it. 

Ms. Koss rebutted Mr. Sheehan's comment by addressing that the definition of"reasonably 
available" sewer connection was made at a time when the connection was further away from 
the Morsmans' property and the sewer was not able to accept the waste from 55 homes in 
the park. Ms. Koss added that DEQ thought the well was 250 feet deep, but when it was 
inspected it was found to be deeper which makes it a higher priority for decommissioning. 

The commission asked clarifying questions for Mr. Sheehan and Ms. Koss with some 
direction from Mr. Knudsen on legal clarification and questions. 

Action: Uphold Judge Han's proposed order and issue a final order. 
Moved: Vice Chair Williamson 
Second: Commissioner Dodson 
Passed with four commissioners in support and one in opposition 
Ayes: Chair Blosser, Vice Chair Williamson, Commissioner Dodson and Commissioner 
O'Keeffe 
No: Commissioner Uherbelau 
Abstention: none 

La1Ty Knudsen will prepare the final order for Director Pedersen' s signature on behalf of the 
commission. 

F. Action Item: City of Coburg waiver request 
Neil Mullane and Mark Hamlin, Department of Environmental Quality 

Neil Mullane, Water Quality Division administrator, introduced the action item for a 
waiver of the minimum dilution requirement and introduced Mark Hamlin, lead permit 
writer for Western Region, who presented the staff recommendation. Mr. Hamlin stated 
that DEQ wants to issue an NPDES permit to Coburg but needs a waiver of the dilution 
rule to allow Coburg to discharge from a new wastewater treatment facility into the East 
Irrigation Canal/Muddy Creek. 
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Mr. Hamlin stated that DEQ supports Coburg's request for a waiver of the dilution rule 
because the discharge will not affect beneficial uses and will not exceed water quality 
standards. DEQ created the dilution rule to prevent violations of dissolved oxygen 
standards. 

Chair Blosser invited Mayor Judith Volta to speak to the commission. She noted that 
Coburg has been working for a very long time to resolve its wastewater concerns and is 
the largest community along the I5 corridor still on septic systems. Mayor Volta outlined 
the efforts that Coburg has undertaken to solve its issues, identified the Little Muddy 
Creek/East Irrigation Canal discharge as the best solution and asked the commission to 
grant the dilution waiver. 

Action: Approve the request to waive the dilution rule for the city of Coburg 
Moved: Vice Chair Williamson 
Second: Commissioner O'Keeffe 
Passed unanimously 

Vice Chair Williamson suggested that DEQ reviews the dilution rule to assess its 
usefulness at this point. 

Request for public comment on the Clean Water Act State Revolving Fund 

Milo Mecham, attorney for the city of Coburg, provided comments on the DEQ's 
decisions regarding the Clean Water Act State Revolving Fund. Mr. Mecham identified a 
gap between the federal stimulus bill and the DEQ rule. He stated that Coburg has 
initiated two administrative proceedings to make Coburg eligible for State Revolving 
Fund stimulus money. Mr. Mecham recognized that Coburg and DEQ are in agreement 
on many matters and have a good working relationship. Mr. Mecham stated that proposed 
changes, as stated in a petition to Director Pedersen, are as narrow as possible to ensure 
that only Coburg would qualify. Mr. Mecham expressed his thanks to the commission for 
hearing Coburg' s perspective and would like to expedite the process to disperse the 
stimulus funds as quickly as possible. 

Vice Chair Williamson asked how much money Coburg has requested in the past and Mr. 
Mecham replied that Coburg received about seven of the necessary $24 million. Chair 
Blosser asked for clarification on the petition and confirmed that 19 other communities 
would qualify under language proposed by Coburg. 

Item taken out of order 
0. Informational Item: Recycled water internal management directive 
Neil Mullane, Judy Johndohl and Ron Doughten, Department of Environmental Quality 

Ron Doughten, biosolids and reuse water specialist outlined the background of water 
reuse in Oregon, current program implementation, current interest in water reuse and 
recent legislative actions that promote water reuse in Oregon. 
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Minutes are not final until approved by the commission. 

Oregon Environmental Quality Commission 
Minutes of the Three Hundred and Fiftieth Meeting 

June 18 and 19, 2009 
The Environmental Quality Commission held a public meeting beginning at 8:34 a.m. on 
June 18, 2009, at the Department of Environmental Quality Headquarters in Portland, 
Oregon. 

The following members of the Enviromnental Quality Commission were present: 

Bill Blosser, Chair 
Kenneth Williamson, Vice Chair 

Donalda Dodson, Member 
Judy Uherbelau, Member 
Jane O'Keeffe, Member 

A. Preliminary Commission Business: Adoption of minutes of the April 17, 
2009 regular meeting 
The Environmental Quality Commission reviewed and amended the April 17, 2009 
meeting minutes for several typographical and grammatical errors. 

Action: Approve the April 17, 2009 EQC meeting minutes with corrections 
Move: Commissioner Uherbelau 
Second: Commissioner Dodson 
Passed unanimously 

B. Informational Item: Update on the status of the Umatilla Chemical Agent 
Disposal Facility 
Joni Hammond and Rich Duval, Department of Environmental Quality 

Rich Duval, DEQ's chemical demilitarization program administrator, presented an update 
on the activities at the Umatilla facility. The Army began its mustard agent disposal 
campaign on June 3. During the first part of the campaign, the standard operating 
procedure is to process under capacity. However the Army anticipates beginning a 
demonstration trail burn in August and processing the mustard agent at maximum 
operating capacity during that trial burn. 

Mr. Duval explained tbat the Army must finalize the spent-carbon strategy by December 
31, 2009, which could require a best available technology determination from the 
commission. The strategy must show that no agent remains on the ton containers after the 
agent is removed. He also noted that some of the containers will have to be treated on-site 
if the Army cannot prove that all chemical agent has been removed. 
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Mr. Doughten stated that DEQ has been allowing recycled water use for many years, but 
never had specific guidance directives, which was the impetus for the internal 
management directive. The directive was developed collaboratively with five other state 
agencies and deals with over 60 issues identified by stakeholders, the public and DEQ 
staff working on water use and recycling issues. Mr. Doughten explained thatthe internal 
management directive clarifies recent changes in rules, guides DEQ staff on use of 
discretionary authority, clarifies when DEQ must confer with other state agencies and 
facilitates better communication between wastewater treatment facility operators and the 
public through reviews of plans and system designs. 

Mr. Doughten noted that there is significant interest in recycled water use, with over 120 
municipalities using some style ofrecycled waste. Mr. Doughten explained that the 
Legislature has expressed a lot of interest and support for this issue and just passed House 
Bill 2080, which legalizes the use of gray water outside of homes connected to 
community sewer systems for uses approved by DEQ, and requires rulemaking by the 
commission. DEQ has begun this process, which could take up to two years. 

Mr. Doughten noted that interest in recycled water use is likely to grow and DEQ is 
prepared to support increased interest in green recycled water use projects. 

Chair Blosser invited Janet Gillespie, of the Association of Clean Water Agencies, and 
Dan Hanthorn, from the city of Corvallis, to speak. Ms. Gillespie asked that the 
rulemaking be a major priority over the next couple of years and Mr. Hanthorn shared 
information on several recycled water projects being developed and discussed in 
Corvallis. Mr. Hanthorn stated that some of the elements of the internal management 
directive may be perceived as restrictive and supports development of rules and 
mechanisms to allow the reuse of treated wastewater into drinking water. Ms. Gillespie 
added that she looks forward to working with DEQ on this issue. 

H. Action Item: Total dissolved gas waiver request 
Neil Mullane, Gene Foster and Agnes Lut, Department of Environmental Quality 

Neil Mullane, Water Quality Division administrator, introduced Gene Foster, watershed 
management manager, and Agnes Lut, Columbia River coordinator. Mr. Mullane explained 
that this action item is a request from the Army Corps of Engineers for a waiver of the total 
dissolved gas standard at four dams on the lower Columbia River. The dams are operated by 
the Corps and the last waiver request was approved in June 2007. The current waiver 
expires Aug. 31, 2009, and a new waiver must be in place by April 2010 for successful fish 
migration. 

Ms. Lut gave background on the total dissolved gas standard, its effects on aquatic life and 
how that applies to the proposed waiver request. She explained that current rules allow the 
commission to modify the total dissolved gas standard to allow for fish passage. The Corps 
provided the information for the waiver request in collaboration with the US Fish and 
Wildlife Service and NOAA. 
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Ms. Lut stated that DEQ recommends granting the waiver with three modifications: require 
a seasonal, rather than year-round waiver; remove the 115 percent limit for total dissolved 
gas management in the forebay and include only the 120 percent tailrace limit; and include 
an adaptive management component. Ms. Lut also stated that DEQ supports a five-year 
waiver with continued physical and biological monitoring and annual reporting from the 
Corps. She stated that this plan balances the risks associated with total dissolved gas and gas 
bubble trauma with the benefits for the migrating fish. 

Ms. Lut stated that the proposed waiver was noticed for public comment and four comments 
were received, all in support ofDEQ's proposed waiver. 

The commission asked for clarification on the modifications made by DEQ to the waiver 
request from the Corps. Ms. Lut answered their questions and clarified the differences 
between the Corps' request and the DEQ recommendation. 

Chair Blosser welcomed Rud Turner, staff with the Corps, to speak. Mr. Turner gave some 
background to the waiver request and stated the intent of the Corps to participate in the 
adaptive management process to resolve all issues and complexities of monitoring and 
attainment of all water quality standards. He stated that the Corps is amenable to the changes 
recommended by DEQ. 

Action: Approve the request with DEQ's modifications as outlined in attachment D of the 
staff report 
Move: Vice Chair Williamson 
Second: Commissioner O'Keeffe 
Passed unanimously 

Vice Chair Williamson thanked Ms. Lut for her very clear presentation. 
Chair Blosser recessed the meeting nntil Friday morning. 

Friday, June 19 
Commissioner Blosser reconvened the meeting at 9:02 a.m. 

I. Public Forum 
At approximately 9:00 a.m., the EQC provided members of the public an opportunity to 
speak to commis,sion members on environmental issues. Chair Blosser instructed the 
commission and the audience that no comment can be heard on any rulemaking for which 
the public comment period is closed, which includes the regional haze and PGE 
Boardman proposed rulemaking scheduled as Item J on the meeting's agenda. 

Larry Knudsen further clarified this rule through explanation of the administrative rule 
that established that requirement. He also stated that the commission can hear from the 
audience after action has been taken on a rulemaking item. 

No audience members had comment. 
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J. Action Item: Oregon Regional Haze Plan and Boardman BART 
rulemaking 
Andy Ginsburg, Mark Fisher and Brian Finneran, Department of Environmental Quality 

Andy Ginsburg, Air Quality Division administrator, introduced Mark Fisher, senior 
permit writer, and Brian Finneran, air quality planner. Mr. Ginsburg gave an overview of 
the proposed rulemaking's scope and goals and stated that he and DEQ appreciated the 
significant public interest in this plan and proposed rulemaking. 

Mr. Ginsburg clarified that this proposed rulemaking is not about greenhouse gases and 
that it is premature for DEQ to propose any rulemaldng on greenhouse gases and carbon 
based on federal rules that are evolving. He stated that there is a process for coordinating 
when federal greenhouse gas regulations are finalized. 

Mr. Finneran background on the proposed rulemaking, a review of public comments and 
a synopsis of the rationale and actual recommendation. Mr. Finneran stated that the 
proposed rulemaking is designed to protect Oregon's pristine areas, mostly Class I 
Wilderness Areas, through the 2008 Oregon Regional Haze Plan, adoption of a proposed 
smoke management plan, changes to mercury rules and specific controls for the PGE 
Boardman plant which is the largest source of human-caused haze-producing pollution in 
Oregon. Mr. Finneran also gave a general overview of what regional haze is, how it is 
produced and how it affects areas in Oregon. He explained that EPA adopted a federal 
regional haze rule in 1999 to protect 156 Class I areas in the U.S., of which 12 are located 
in Oregon. He explained elements of the federal rule and how it relates to the proposed 
rulemaking. 

Mr. Finneran specifically addressed the best available retrofit technology review and 
process proposed for the PGE Boardman power plant. Mr. Finneran explained that DEQ 
evaluated over 100 potential BART sources, ten were determined BART-eligible and 
evaluated through a modeling process for a determination of significant impact. The 
results of the modeling had five sources with significant impacts, three of which chose to 
take permanent permit-enforceable emission limits. Mr. Finneran stated that of the five 
sources, the PGE Boardman plant had the greatest affect on regional haze. Mr. Finneran 
also explained that a sugar plant, the other BART-eligible source, is currently shut down 
and has an active air quality permit and will have to take permanent permit-enforceable 
emission limits or install BART controls if it restarts operations. 

Mr. Finneran stated that this proposed rulemaking includes two modifications to the 
mercury rule and would allow for a two-year extension to align with S02 controls 
required in 2014. Mr. Finneran also explained the need for adoption of the Oregon Smoke 
Management Plan. 

Mr. Finneran explained the public comment process and Mr. Fisher gave an overview of 
public comments received and some key comments and responses. Mr. Finneran 
explained the time line for proposed controls at Boardman and gave a summary of the 
information presented and DEQ's recommendation to the commission. 
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The commissioners asked clarifying and informational questions that staff responded to 
on the process and proposed rules. Mr. Finneran stated that DEQ will reevaluate 
accomplishable goals throughout the lifespan of the rule, and that Oregon is in good 
shape for achieving the goals for the 2018 milestone year. 

Commissioner O'Keeffe thanked DEQ staff for presenting the infonnation in a 
comprehensive and understandable format, and stated that she appreciated the way that 
public comment was made available for commissioners. She noted that she carefully 
considered all materials provided in preparation for this proposed rulemaking. 

Action: Adopt the following proposed plans and rules as revisions to the Oregon State 
Implementation Plan: proposed new regional haze rules; division 223 from attachment 
A 1; the Oregon Smoke Management plan, division 629 from attachment A2, and the 
Oregon Regional Haze Plan from attachment A3. Also adopt the amendment to the 
mercury rules, division 228 from attachment A4. 
Move: Commissioner O'Keeffe 
Second: Vice Chair Williamson 
Passed unanimously 

Chair Blosser thanked the meeting attendees and apologized for the confusion regarding 
testimony on this issue today. He also thanked DEQ staff for their work to craft a 
reasonable and supportable solution to the issue. 

Commissioner Dodson stated that she appreciated the 60 day public comment period and 
the outreach work done by DEQ staff. 

Vice Chair Williamson thanked Mark Fisher for his work on the technical specifications 
on this project. He urged staff to consider PGE's opt-out clause and possible closure 
options in 2014, as federal carbon regulations will be clearer at that time. Vice Chair 
Williamson stated that there is a tension between operating existing technologies with 
significant negative effects and embracing new technologies with unknown effects. 

Mr. Ginsburg aclmowledged a number of staff and partners, including the public at large, 
who participated or submitted comment and have been engaged with this rulemaking in 
thoughtful and helpful ways. Mr. Ginsburg extended special recognition to Director 
Pedersen, Deputy Director Hammond and the commission for their support and 
leadership. 

Comment from Director Pedersen on public participation 
Chair Blosser acknowledged Director Pedersen who spoke briefly after the close of the 
regional haze rulemaking. Director Pedersen gave a public apology for recent actions by 
DEQ that presented an appearance of operating in a closed manner by possibly changing 
a rule related to the calculation of financial assurance for non-municipal landfills in a way 
that precludes public comment. Director Pedersen further apologized to all DEQ 
stakeholders, including the public at large, for this issue and stated that he should be held 
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personally accountable for making sure DEQ honors public input on all rulemakings and 
changes. Chair Blosser thanked him for his comments. 

Public Comment on regional haze rulemaking 
Chair Blosser invited public comment on the regional haze rulemaking after the closure 
of the item and rulemaking. 

Sabina Hilding, a Portland resident, gave a brief comment on the 2008 Oregon Regional 
Haze Plan and PGE Boardman controls. Ms. Hilding stated that regional haze is a 
neutralizing euphemism for cancer-causing materials in the air. Ms. Hilding noted that 
the basic right to clean air trumps all procedural, departmental and industrial arguments. 

No other audience members had comment. 

Item taken out of order 
G. Action Item: Updates to CAFO memorandum of understanding 
Neil Mullane and Ranei Nomura, Department of Environmental Quality, and Wym 
Matthews, Department of Agriculture 

Neil Mullane introduced the item and asked Ranei Nomura, alternative compliance policy 
analyst, and Wym Matthews, Oregon Department of Agriculture CAFO program 
manager, to present. Mr. Mullane noted that they expect to have the permit ready for 
signature next week instead of August, as indicated in the staff report. 

Ms. Nomura gave an overview of the item and distributed her speaking notes to the 
commission. She gave background of the permit program, current permit status and the 
roles and responsibilities for DEQ and the Oregon Department of Agriculture. Ms. 
Nomura explained the need for an extension of the current agreement to allow for time to 
complete the new permit, update the agreement and implement different public notice 
requirements and reporting of data to EPA. Mr. Matthews clarified several points for the 
commission and answered general and clarifying questions about the program and 
permits. 

Action: Extend the CAFO memorandum of understanding between EQC and.the Oregon 
Department of Agriculture through February 28, 2010. 
Move: Commissioner Dodson 
Second: Vice Chair Williamson 
Passed unanimously 

Director Pedersen acknowledged and thanked ODA Director Katy Coba for her 
attendance today and stated that the DEQ-ODA relationship is very strong and beneficial 
for all. 
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Note: The commission heard this item as part of a working lunch that was open to the 
general public. 

Greg Aldrich, government relations manager for DEQ, presented an update on the DEQ 
legislative agenda, budget and other related issues. He stated that the session is expected 
to close by June 30, 2009, and legislators are working effectively and quickly to adjourn. 

Mr. Aldrich noted that the DEQ budget was passed yesterday by the full Senate and will 
go to the House next week. If passed by the House, it will be submitted to Governor 
Kulingowski for his signature. Mr. Aldrich explained that the Legislature can reconvene 
for a special session and would be expected to do so if revenue forecasts put the budget 
out of balance. The next two forecasts are expected in September and December 2009. 

Mr. Aldrich discussed DEQ's 2009-11 proposed full agency budget and also explained 
the items of the operational budget, which guides the internal work at DEQ. Mr. Aldrich 
explained which of the proposed policy option packages were approved and how those 
decisions affect DEQ for the 2009-11 biennium. 

Director Pedersen noted that several of the policy option packages are restoring positions 
that had been lost in the past. Director Pedersen also clarified that the budget before the 
commission is fairly firm and must pass the House and be signed by the Governor, but 
DEQ is operating at 700 full-time equivalency positions instead of the full allocation of 
nearly 800 full-time equivalency positions in order to cushion DEQ from further cuts. He 
stated that DEQ is frugal and thoughtful with purchasing and spending decisions in 
anticipation of a special session of the Legislature in which they could ask for further 
reductions. 

Mr. Aldrich explained the DEQ reduction options and Director Pedersen stated that the 
Ways and Means committee was very concerned and thoughtful in their choices for 
reduction options. Mr. Aldrich stated that the reductions taken from DEQ seem toughly 
equivalent to the proportional reductions taken from other natural resource agencies. Mr. 
Aldrich also explained the budget as it pertains to staffing concerns, furlough days, salary 
concerns and a freeze on merit raises. Commissioner Dodson thanked Mr. Aldrich for his 
clear and concise presentation of the budget material. 

Mr. Aldrich gave an update on specific DEQ bills and related Legislative highlights, and 
noted which DEQ-related bills passed or were pending approval in the House or Senate. 
Mr. Aldrich stated that he will bring a full update on legislation from the current session 
to the next EQC meeting, as well as contextualizing the role of the commission for any 
necessary rulemaking activities or other actions. 

Chair Blosser adjourned the meeting at 1:11 p.m. on Friday, Juue 19, 2009. 
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Minutes are not final until approved by the commission. 

Oregon Environmental Quality Commission 
Minutes of Special Meeting 

July 10, 2009 
2 p.m. 

Oregon Department of Environmental Quality Headquarters 
811 SW 5th Avenue, Portland, OR 

Room EQC-A, 10th floor 

The following members of the Oregon Environmental Quality Commission were in 
attendance: 
Bill Blosser, Chair 
Kenneth Williamson, Vice Chair 
Jane O'Keeffe, Commissioner 
Judy Uherbelau, Commissioner 

Vice Chair Williamson presided over the meeting, and the other commissioners attended by 
telephone. 

Vice Chair Williamson convened the special meeting at 2:02 p.m. and gave opening remarks. He 
ensured that all parties connected by conference call could hear the discussion, and asked Brian 
Finneran, DEQ air quality planner, to present the agenda's sole topic. 

Brian Finneran gave a brief background, overview and presentation on the proposed 
memorandum of understanding on field burning between the EQC and the Oregon Department 
of Agriculture. The commissioners discussed the memorandum, and asked several technical and 
clarifying questions about language in Senate Bill 528, which the agreement references in part. 
Counsel Larry Knudsen, DEQ staff and Oregon Department of Agriculture clarified that DEQ 
will prepare guidance and definitions to address the questions about certain language in the bill 
when starting rulemak:ing on this issue in fall 2009. Vice Chair Williamson asked for additional 
questions or comments from the commissioners, who presented none. 

Action: Approve the memorandum of understanding to delegate operation of the field burning 
program to the Oregon Department of Agriculture for the two year period ending June 30, 2011, 
and authorize the DEQ Deputy Director to sign on the commission's behalf. 
Move: Chair Blosser 
Second: Commissioner O'Keeffe 
The motion passed unanimously, with four commissioners in agreement, none in opposition and 
none abstaining. 

Vice Chair Williamson adjourned the meeting at 2:22 p.m. 
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Umatilla Chemical Demilitarization Program 
Status Update 

Environmental Quality Commission 
August 20, 2009 

Agent Processing at the Umatilla Chemical Agent Disposal Facility (UMCDF) 

As of August 7, 2009, 218,041 munitions have been destroyed, which represents 99 percent of 
all Umatilla munitions and bulk containers and 39 percent of the original Umatilla stockpile by 
agent weight, and 100 percent of the nerve agents. 

Mustard Operations 

The facility started the nerve agent-to-mustard changeover Nov. 6, 2008, and completed the 
process June 3, 2009. There are 2,635 mustard ton containers in the stockpile. This represents 
1 percent of all Umatilla munitions and bulk containers and 63 percent, by agent weight, of the 
original stockpile. As of August 7, 2009, the facility has treated 72 ton containers containing 
127,619 pounds of mustard agent, which is 2.7 percent of the mustard stockpile. 

The facility continues the initial ton container characterization sampling and shakedown 
treatment operations under the temporary authorization request. The sampling of the initial 60 
ton containers required by the permit has almost been completed. 

The comment period for the mustard agent trial burn permit modification request was extended 
to August 12, 2009, and will likely be extended again until the sampling characterization results 
and other required information are provided. 

The draft Title Vair quality permit was issued for public comment on July 15, 2009. A public 
hearing will be held August 25, 2009, and the DEQ public comment period closes on August 26, 
2009. After addressing public comments, the draft Title V permit will be sent to the 
Environmental Protection Agency for review and comment. 

Sarin Operations: 

Sarin munitions and bulk items processing was completed July 2007. Sarin munitions and bulk 
items comprised 21.4 percent of the total Umatilla stockpile by agent weight. The facility 
destroyed 155,539 munitions and bulk containers filled with 2,028,020 pounds of sarin nerve 
agent. This represented 70.5 percent of all Umatilla munitions and bulk containers and 21.4 
percent of the original Umatilla stockpile by agent weight. 
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The only remaining sarin-related waste is used PFS carbon. All other sarin secondary wastes 
have been treated. 

Nerve agent Operations: 

The facility completed nerve agent munitions processing Nov. 5, 2008. Nerve agent munitions 
and bulk items comprised 9.8 percent of the total Umatilla stockpile by agent weight. The facility 
destroyed 14,519 nerve agent rockets and warheads, one nerve agent ton container, 156 nerve 
agent spray tanks, 32,313 l55mm nerve agent projectiles, 3,752 eight-inch nerve agent 
projectiles, and 11,685 nerve agent mines filled with over 720,000 pounds of agent. 

Except for carbon, the facility has treated all nerve agent-related wastes previously stored in J
Block igloos. Secondary wastes produced during changeover are being treated as generated. 

Other UMCDF Chemical Demilitarization Program News 

UMCDF Permit Modification Request Activity (May 21, 2009, through August 7, 2009): 

~;;,. _. SUBMITTALS 
·- [09-005 was rejecte'danil 09-009 and 09-019 were also accepted/approved during this period) 

CDF-09-009-ACS(IN) Agent Collection System (ACS) Tanks Administrative Con·ections 
Redline Annual Update for CHB, HV AC, and MISC Systems 

Change in Interim Compliance Date 

Change in Bulk Drain Station Weight Instrument Operating Range 
Annual Procedures Update 
Redline Annual Update for DMIL, MDB, and MISC Systems 

I 

Agent Collection System (ACS) Tanks Administrative 
Corrections 

Change in Interim Compliance Date 

05/22/09 

06/18/09 

05/22109 

05122109 

06/18/09 

07101109 

07/08/09 

07113109 

06129109 
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UMCDF-05-034-WAST(3) Deletion of the DUN and Addition of 
the CMS 

UMCDF-07-006-DFS(3TA) Minimum Temperature Limit Change 
on the DFS 

UMCDF-08-037-MISC(lN) Annual Procedures Update 

UMCDF-08-028-MISC(lN) Redline Annual Update for General/ 
PAS Systems 

UMCDF -09-001-MISC( lN) Redline Annual Update-Furnace 
System 

UMCDF-09-003-MISC(3) Resubmittal of HD ATBP 
UMCDF -09-010-MISC(lN) Redline Annual Update for the BRA, 

Tank, and MISC Systems 

UMCDF-09-018-PAS(lN) High-Moisture Automatic Waste Feed 
Cut-Off 

UMCDF-09-016-MISC(lN) Redline Annual Update for CHB, 
IN AC, and MISC Systems 

UMCDF-09-020-DM!L(lR) Change in Bulk Drain Station Weight 
Instrument Operating Range 

UMCDF-09-017-MISC(lN) Redline Annual Update for DMIL, 
MDB, and MISC Systems 

1 Initial (permittee) public comment period. 

10/25/05 12/24/05 1 

01/16/07 04/25/083 

05/29/08 NIA 
11/26/08 NIA 

01/21/09 NIA 

02/26/09 08112/092 

03/17/09 NIA 

04/21/09 NIA 

05122109 NIA 

07/01/09 NIA 

08/06/09 NIA 

2 Additional public comment period required/opened due to incompleteness of original P:MR submittal 
3 Department (draft permit) public comment period. 

TBD 

TBD 

TBD 

TBD 

TBD 

08/26/09 

TBD 

06/01109 

TBD 

08/17/09 

TBD 

UMCD Permit Modification Request Activity: None for the period May 21, 2009, through 
Aug. 7, 2009 

Significant Events at Other Demilitarization Facilities 

To date, 61.6 percent of the national chemical agent stockpile tonnage has been destroyed. 

Anniston Chemical Agent Disposal Facility, Alabama 
The Anniston facility has destroyed 56.2 percent of its total stockpile by agent weight. The 
facility began mustard processing on July 2, 2009 (HT/HD 4.2-inch mortars). As of July 14, 
2009, 856 motiars have been destroyed. Anniston's mustard campaign may end in early 2012. 

Pine Bluff Chemical Agent Disposal Facility, Arkansas 
The Pine Bluff facility has destroyed 34.7 percent of its total stockpile by agent weight. The 
facility started mustard ton container processing Dec. 7, 2008, and had processed 83 lton 
containers as ofJuly 13, 2009. Pine Bluff was authorized May 15, 2009, to increase its agent 
feed rates from 50 to 75 percent of the permitted maximum for each furnace. 
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Tooele Chemical Agent Disposal Facility, Utah 
Agent disposal is 81.5 percent complete at the Tooele facility. Tooele is treating mustard ton 
containers and has treated 3,778 ton containers as of July 12, 2009. Tooele is installing three 
sulfur-impregnated carbon filters as part of an expansion to the existing pollution abatement 
system. The filters will be used to capture mercury that may remain after incineration ofhigh
mercury (> 1 ppm mercury) mustard mortars and ton containers. The Tooele facility has 
completed its sampling of l 0 Lewisite containers, and the sampling of four GA containers is 
underway. 

Newport Chemical Agent Disposal Facility, Indiana 
Newport has completed agent disposal operations. It is the third site to complete operations, 
following Johnston Atoll Chemical Agent Disposal System in 2000 and Aberdeen Chemical Agent 
Disposal Facility in 2006. Closure activities will occur over an 18- to 24-month period. The 
unventilated monitoring test was planned for late July. 

Pueblo Chemical Agent Destruction Pilot Plant, Colorado 
The Pueblo facility will use neutralization followed by biotreatment to destroy its 2,611-ton 
mustard stockpile of artillery and mortar projectiles. The overall design is complete and some 
construction is under way, but site-specific equipment is still being designed and fabricated. The 
facility began some testing of special equipment in spring 2009, and the target date for startup is 
2014. 

Based on the U.S. Army's commitment to treat all agent-contaminated secondary wastes onsite 
versus offsite shipment, all hydrolysates will be processed onsite. 

Because of continuing schedule delays, the State of Colorado issued a hazardous waste 
compliance order in June 2008 mandating the destruction of chemical weapons at Pueblo by 
2017, which is four years ahead of the Department of Defense's latest schedule for destruction at 
the site, but matches congressional mandates that were put in force less than a year ago. The 
order indicates the Pueblo Chemical Depot has long been out of compliance with state hazardous 
waste regulations that limit the amount of time hazardous waste may be stored. The Army is 
disputing the order. The permit issued by Colorado on Oct. 17, 2008, allows the project to build 
the remainder of the plant. 

Blne Grass Chemical Agent Destruction Pilot Plant, Kentucky 
The Blue Grass facility will use neutralization followed by supercritical water oxidation to 
destroy the 524-ton stockpile of nerve and mustard agents. Chemical agent operations are slated 
to begin in 2017 and to be completed by 2023. The design work is 94 percent complete and 
should be final in 2010. The Blue Grass facility had two leaking mustard projectiles in separate 
igloo magazines. 

Three nerve agent ton containers, representing 0.2 percent of the stockpile have been neutralized 
as part of Operation Swift Solution. When completed, the operational facilities will be shut down 
and the temporary structures and equipment will be shipped back to the Aberdeen Proving 
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Grounds. Based on the U.S. Army's commitment to treat all agent-contaminated secondary 
wastes onsite versus offsite shipment, all hydrolysates will be processed onsite. 

Jeffrey L. Brubaker is the new site project manager. He was previously the site project manager 
at Newport. 

One of the specialty equipment items being fabricated specifically for the Blue Grass facility, the 
metal parts treater, is being fabricated at the Parsons facility in Pasco, Washington. Testing of 
this and other site-specific equipment will be conducted over a six-month period. 

Item B 000005 



Chemical Weapons Destruction Program 
Glossary of Acronyms and Terms of Art 

ABCDF -Aberdeen Chemical Agent Disposal Facility, located at the Aberdeen Proving 
Grounds in Maryland 

A CAMS -Automatic Continuous Air Monitoring System - the chemical agent 
monitoring instruments used by the Army to provide low-level, near real time analysis of 
chemical agent levels in the air 

ACWA--Assembled Chemical Weapons Alternatives, agency of the Army overseeing 
operations at Pueblo, CO (PCAPP) and Bluegrass, Kentucky (BGCAPP) 

ANCDF -Anniston Chemical Agent Disposal Facility, located at Anniston Army Depot 
in Alabama 

APG-Aberdeen Proving Grounds, Edgewood, Maryland 

ATB - agent trial bum - test burns on incinerators to demonstrate compliance with 
emission limits and other permit conditions 

A WFCO instrument-Automatic Waste Feed Cutoff- an instrument that monitors key 
operating parameters of a high temperature incinerator and automatically shuts off waste 
feed to the incinerator if prescribed operating limits are exceeded 

BDS - Bulk Drain Station -the used in the Munitions Demilitarization Building to 
weigh, hole punch and drain liquid HD from ton containers 

BGCA - Blue Grass Chemical Activity, located at the Blue Grass Army Depot in 
Kentucky 

BGCAPP - Blue Grass Chemical Agent Destruction Pilot Plant, new designation for 
BGCA. 

BRA - Brine Reduction Area -the hazardous waste treatment unit that uses steam 
evaporators and drum dryers to convert the salt solution (brine) generated from pollution 
abatement systems on the incinerators into a dry salt that is shipped off-site to a 
hazardous waste landfill for disposal 

CAC - Chemical Demilitarization Citizens Advisory Commission -the nine member 
group appointed by the Governor to receive information and briefings and provide input 
and express concerns to the U.S. Army regarding the Army's ongoing program for 
disposal of chemical agents and munitions - each state with a chemical weapons storage 
facility has its own CAC- in Oregon the DEQ's Chemical Demilitarization Program 
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Administrator and the Oregon CSEPP Manager serve on the CAC as non-voting 
members 

CAMDS - Chemical Agent Munitions Disposal System - the former research and 
development facility for chemical weapons processing, located at the Deseret Chemical 
Depot in Utah 

CDC - Centers for Disease Control and Prevention - a federal agency that provides 
oversight and technical assistance to the U.S. Army related to chemical agent monitoring, 
laboratory operations, and safety issues at chemical agent disposal facilities (Website: 
http://www.cdc.gov/nceh/demil/) 

CMA- U.S. Army's Chemical Materials Agency, the agency responsible for chemical 
weapons destruction (website: http://www.cma.army.mil0 

CMP - comprehensive monitoring program - a program designed to conduct sampling of 
various environmental media (air, water, soil and biota) required by the EQC in 1997 to 
confirm the projections of the Pre-Trial Burn Health and Ecological Risk Assessment. 

CMS - carbon micronization system - a new treatment system that is proposed to be used 
in conjunction with the deactivation furnace system to process spent carbon generated at 
UMCDF during facility operations - the CMS would pulverize the spent carbon and then 
inject the powder into the deactivation furnace system for thermal treatment to destroy 
residual chemical agent adsorbed onto the carbon 

CSEPP - Chemical Stockpile Emergency Preparedness Program - the national program 
that provides resources for local officials (including emergency first responders) to 
provide protection to people living and working in proximity to chemical weapons 
storage facilities and to respond to emergencies in the event of an off-post release of 
chemical warfare agents (Website: http://csepp.net/) 

CWC Treaty- Convention on the Prohibition of the Development, Production, 
Stockpiling and Use of Chemical Weapons and on their Destruction. Ratified by the U.S. 
Senate on April 24, 1997. 

CWWG- Chemical Weapons Working Group, an international organization opposed to 
incineration as a technology for chemical weapons destruction and a proponent of 
alternative technologies, such as chemical neutralization (Website: 
http://www.cwwg.org/) 

DAAMS - Depot Area Air Monitoring System - the system that is utilized for perimeter 
air monitoring at chemical weapons depots and to confirm or refute A CAMS readings at 
chemical agent disposal facilities - samples are collected in tubes of sorbent materials 
and taken to a laboratory for analysis by gas chromatography 
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DAL - discharge airlock- a chamber at the end of MPF used to monitor treated waste 
residues prior to release. 

DCD - Deseret Chemical Depot - the chemical weapons depot located in Utah 

DFS - deactivation furnace system - a high temperature incinerator (rotary kiln with 
afterburner) used to destroy rockets and conventional explosives (e.g., fuses and bursters) 
from chemical weapons 

DPE - demilitarization protective ensemble - the fully-encapsulated personal protective 
suits with supplied air that are worn by workers in areas with high levels of agent 
contamination 

DUN - dunnage incinerator - high temperature incinerator included in the original 
UMCDF design and intended to treat secondary process wastes generated from munitions 
destruction activities - this incinerator was never constructed at UMCDF 

ECR - Explosive Containment Room - UMCDF has two ECRs used to process 
explosively configured munitions. ECRs are designed with reinforced walls, fire 
suppression systems, pressure sensors, and automatic fire dampers to detect and contain 
explosions and/or fire that might occur during munitions processing 

EONC - Enhanced Onsite Container - Specialized vessel used for the transport of 
munitions and bulk items from UNCD to UMCDF and for the interim storage of those 
items in the UMCDF Container Handling Building until they are unpacked for processing 

G.A.S.P. - a Hermiston-based anti-incineration environmental group that has filed 
multiple lawsuits in opposition to the use of incineration technology for the destruction of 
chemical weapons at the Umatilla Chemical Depot - G.A.S.P. is a member of the 
Chemical Weapons Working Group 

GB - the nerve agent sarin 

HD - the blister agent mustard 

HTS - Heel Transfer Station - the part of the HD bulk drain station that contains the 
water and air sprays that used to solubilize solid heels in ton containers for purposes of 
sampling and meeting waste feed limitations 

HV AC - heating, ventilation, and air conditioning 

HW - hazardous waste 

I-Block - the area of storage igloos where ton containers of mustard agent are stored at 
UMCD 
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TOD- integrated operations demonstration -part of the Operational Readiness Review 
process when UMCDF demonstrates the full fimctionality of equipment and operators 
prior to the start of a new agent or munition campaign. 

JACADS - Johnston Atoll Chemical Agent Disposal System, the prototype chemical 
agent disposal facility located on the Johnston Atoll in the Pacific Ocean (now closed and 
dismantled) 

J-Block- the area of storage igloos where secondary wastes generated from chemical 
weapons destruction are stored at UMCD 

K-Block-the area of storage igloos where chemical weapons are stored at UMCD 

LICl & LIC2-liquid incinerators #1 & #2-high temperature incinerators (liquid 
injection with afterburner) used to destroy liquid chemical agents 

MDB - munitions demilitarization building -the building that houses all of the 
incinerators and chemical agent processing systems. The MDB has a cascaded air 
filtration system that keeps the building under a constant negative pressure to prevent the 
escape of agent vapor. All air from inside the MDB travels through a series of carbon 
filters to ensure it is clean before it is released to the atmosphere. 

MPF - metal parts furnace - high temperature incinerator (roller hearth with afterburner) 
used to destroy secondary wastes and for final decontamination of metal parts and 
drained munitions bodies 

NECDF - Newport Chemical Agent Disposal Facility, located at the Newport Chemical 
Depot in Indiana 

NRC - National Research Council 

ORR - operational readiness review - a formal documented review process by internal 
and external agencies to assess the overall readiness ofUMCDF to begin a new agent or 
munitions processing campaign. 

PBCDF - Pine Bluff Chemical Agent Disposal Facility, located at the Pine Bluff Arsenal 
in Arkansas 

PCAPP-Pueblo Chemical Agent Destruction Pilot Plant, new designation for PUCDF. 

PFS - the carbon filter system installed on the pollution abatement systems of the 
incinerators used for chemical agent destruction 

PICs - products of incomplete combustion - by-product emissions generated from 
processing waste materials in an incinerator 
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PMR - permit modification request 

PMN - permit modification notice 

PUCDF - Pueblo Chemical Agent Disposal Facility, located at the Pueblo Chemical 
Depot in Colorado 

SAP - sampling and analysis plan 

SETH- simulated equipment test hardware - "dummy" munitions used by UMCDF to 
test processing systems and train operators before the processing of a new munitions 
type. SETH munitions are often filled with ethylene glycol to simulate the liquid 
chemical agent so that all components of the system, including the agent draining 
process, can be tested. 

TAR- Temporary Authorization Request 

TOCDF - the Tooele Chemical Agent Disposal Facility, located at the Deseret Chemical 
Depot in Utah 

UMCD - Umatilla Chemical Depot 

UMCDF - Umatilla Chemical Agent Disposal Facility 

W AP - waste analysis plan -a plan required for every RCRA permit which describes the 
methodology that will be used to characterize wastes generated and/or managed at the 
facility. 

WDC - Washington Demilitarization Company, LLC - the Systems Contractor for the 
U.S. Army at UMCDF. 

VX - a nerve agent 
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Agenda Item C, Informational Item: Director's Dialogue 
August 20-21, 2009 EQC meeting 

Paint Producer Responsibility Law 

Memorandum 

Oregon is now the first state in the nation to enact a law requiring paint manufacturers to safely 
manage leftover latex and oil-based paint from consumer and contractor painting jobs. This 
historic product stewardship legislation responds to the problem of managing leftover paint, 
which is the largest component of local household hazardous waste collection programs. The 
new paint stewardship law, signed July 23, is expected to result in the proper management of an 
estimated 800,000 gallons ofleftover paint each year and to provide Oregon governments with 
service valued at over $6 million. Paint recycling will be more convenient throughout the state, 
particularly in areas where local governments do not offer paint recycling opportunities. 
Governments that currently collect leftover paint will realize a direct financial savings. 
Communities that are currently underserved will see new services. Under the new law, the paint 
industry will set up a program to reduce paint waste, increase reuse and recycling, and safely 
dispose of remaining unusable paint. The purchase price of paint will incorporate the costs for 
safely managing leftover paint. 

This new law connects to the wider producer responsibility movement, in which Oregon is a 
national leader. Producer responsibility means manufacturers take responsibility to reduce the 
life cycle impacts of a product, including internalizing the end-of-life management costs, rather 
than having government set up and fund collection programs for waste products. The US 
movement has resulted in 19 state electronics laws, including Oregon E-Cycles, seven state 
thermostat laws, one fluorescent lamp law and several laws on batteries and auto switches. 

The paint producer responsibility law requires the program begin no later than July 2010, but 
since the Oregon law will serve as a demonstration for other states, we expect collection to begin 
by January 2010. DEQ and the paint industry have been meeting, and we expect a plan to be 
submitted to DEQ for approval in early fall. 

Oregon E-Cycles 
Oregon E-Cycles has collected 9.54 million pounds of TVs, computers, and monitors for 
recycling during the first six months of2009. By weight, 56 percent were TVs, 33 percent 
monitors and 11 percent computers. The amounts collected remain relatively steady, with first 
and second quarters collecting 4.73 and 4.81 million pounds, respectively. Collection sites 
diverted 13,910 units for reuse. Collection sites report the number of units they divert for resale, 
but report total units collected in pounds, so we are unable to place an exact percentage on units 
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resold versus disposed of. In general, however, the units diverted for resale represent a very 
small percentage of overall units collected. Although DEQ expects all three manufacturer-run 
programs and the state contractor program to exceed their respective shares of the 12.2 million 
pounds of recycling projected statewide for 2009, they all must continue to collect and recycle 
electronics year-round. 

DEQ is developing the sampling methodology that Oregon E-Cycles programs will begin using 
in 2010 to obtain brand return share data for Oregon. DEQ will use the data to allocate 
responsibility for recycling among electronics manufacturers. The methodology is being adapted 
from the sampling process E-Cycle Washington uses. Using similar sampling procedures in both 
states will gain efficiencies for recyclers and manufacturer plans that operate in both states and 
will enable the states to compare common sets of data. The Oregon E-Cycles Advisory Work 
Group will discuss the proposed methodology in September. The three manufacturer-run 
programs currently operating in Oregon E-Cycles have submitted plans to operate programs in · 
2010. DEQ will approve or deny plans by October 1. 

Toxics Policy Update 
.The EQC directed DEQ to prioritize the evaluation and control of toxic chemicals and, as a 
result, DEQ has a number of initiatives focused on this issue. The Water Quality Division is 
planning a rulemaking to update water quality standards. This rulemaking revises Oregon's 
toxics criteria based on an increased fish consumption rate, which will more fully protect human 
health, and revises the criteria for a few naturally occurring earth metals to reflect current science 
and natural background levels. DEQ plans to propose rules to improve our ability to implement 
the criteria in an environmentally meaningful and cost effective manner. The DEQ staff will . 
bring this as an informational item at the February EQC meeting, and will include draft proposed 
rules that we will then take out for formal public comment and hearings. 

The Water Quality Division is also implementing Senate Bill 737, as directed by the 2007 
Legislature. DEQ is working to finalize a list of priority persistent bioaccumulative toxics, 
known collectively as the P3 list. DEQ provided the Legislature with an interim list in June, and 
will refine and submit a fmal document in October 2009. Senate Bill 737 directed DEQ to 
identify the levels at which the pollutants on this list have potential to cause health effects for 
either humans or aquatic life. We plan to propose a rulemaking for this issue in summer 2010. 
Where the largest municipal wastewater treatment facilities exceed these levels in effluent, 
Senate Bill 737 requires them to submit toxics reduction plans to DEQ for approval by July 
2011. 

DEQ is developing an agency-wide, cross-media toxics reduction strategy. The toxics team, 
which includes staff from the three divisions and many programs, is working to identify toxic 
chemicals of greatest concern based on their priority ranking across multiple DEQ programs. 
After identifying these priority chemicals, we will evaluate the associated sources and pathways 
and assess the effectiveness of our current reduction efforts, reprioritizing those efforts if 
necessary. Finally, where our current efforts are not sufficiently protective of health and the 
environment, we will identify new reduction and control opportunities. We are currently starting 
a stakeholder process for public input on this strategy and expect to have a draft document 
available in February 2010. The toxics team will present an informational item on the agency-
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wide strategy at the October EQC meeting. DEQ will host a day-long workshop on reducing 
toxic pollutants in Oregon's environment on November 17. We are finalizing the logistics, and 
will communicate details as soon as they are available. 

Willamette Valley Assessment 
The DEQ lab completed the final report for the Willamette Valley Assessment. DEQ used data 
collected using statistically-based sampling designs and summarized results by sub-basin and by 
land use categories. The assessment evaluated and reported on the relative risk various stressors 
posed to aquatic life. Lab staff will present an informational item at the October EQC meeting. 

ESCO 
DEQ will engage with ESCO and members of the community before drafting the ESCO 
foundry's air quality Title V permit, and will establish a schedule of public meetings to discuss 
aspects of the permit. DEQ senior management recently met with community members to 
continue a dialogue and to reinforce DEQ's commitment to an open and transparent process. The 
community members, who are neighbors to the ESCO foundry requested an independent audit of 
the possible control technologies which could be implemented at the facility and DEQ agreed to 
consider this request. ESCO is aware of the request and DEQ will continue to discuss the 
possibility with all involved before making a decision. 

Representative Greenlick's Interim Air Quality Work Group 
Representative Mitch Greenlick convened an interim committee on Friday, August 7 in Portland 
to examine the effects of air pollution in Portland, in response to concerns raised by his 
constituents about industrial emission sources. Representatives Kotek, Cannon and Dembrow 
also attended, as did DEQ, Department ofHurnan Services, Multnomah County, EPA, members 
of the community and ESCO. The town hall-style meeting involved time for presentations and 
questions, and was the first of several meeting in 2009 and 2010. 

Portland Air Toxics Solutions 
The Portland Air Toxics Solutions project group met for the first time on Thursday, August 14. 
That meeting was the first of many over the next 18 months, and DEQ assembled a broad range 
of stakeholders to serve on the advisory committee to assist DEQ in corning up with strategies to 
reduce air toxics in the Portland metro area. The project goal is to target multiple pollutants with 
early actions that could be both voluntary and regulatory. The advisory group will bring 
'recommendations to the EQC as part of a 10 year air toxics reduction plan. 

DEQ is the first in the nation to implement this type of program. This is a significant departure 
from the way any regulatory agency has approached pollution reduction, and is very different 
from the past 30 years ofregulation in the US. The meetings are open to the public and we will 
post information on DEQ's web site as the project progresses. 

Rulemaking Update: 2009 Water Quality Permit Fee Increase 
DEQ has decided not to pursue the 2009 Water Quality Permit Fee Increase rulemaking. DEQ 
initially proposed a three percent fee increase for water quality permits, and planned for the 
proposed fees to become effective July 1, 2009. After completing public hearings on the 
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rulemaking, DEQ placed the rulemaking on hold in early March due to agency budget and union 
contract uncertainty. 

The state statute and methodology for determining fee increases is based on anticipated program 
cost increases, including personnel services, services and supplies, capital outlay, special 
payments and indirect services. Some assumptions DEQ used to calculate anticipated costs for 
2009-2011 are no longer valid; DEQ assumed annual step increases for eligible full-time 
employees, consistent with Department of Administrative Services' instructions for DEQ's 
budget preparation. Since placing the rulemaking on hold, the Legislature approved the 2009-
2011 agency budget but it does not appear that step increases will be awarded during fiscal year 
20 I 0. DEQ is still waiting for definitive information regarding anticipated program costs, 
including final approval of the union contract. The Legislature will likely reinstate step increases 
for eligible full-time employees for fiscal year 2011 and DEQ plans to pursue a 2010.Water 
Quality Permit Fee Increase rulemaking. 

Air Quality Advisory Committees and Rulemaking 
The 2009 Legislature passed a number of environmental bills, and many of the bills direct DEQ 
to develop rulemaking. The Air Quality Division will convene six major advisory committees as 
part of the rulemaking process. 

• House Bill 2186: Low Carbon Fuel Standard to reduce greenhouse gas emissions from 
transportation fuel 

• Senate Bill 38: Greenhouse gas reporting update for electricity importers and fuel 
distributors 

• Senate Bill 102: Heat Smart woodstove change out program 
• Senate Bill 528: Field burning ban in the Willamette Valley 
• Klamath Falls fine particulate attainment plan 
• Portland Air Toxics Solutions to reduce health risks from air toxics 

An additional advisory committee will help develop recommendations for future legislation on 
truck efficiency and idling, based on House Bill 2186. Additional rulemaking is necessary to 
update fee tables, update Oregon's adoption of federal standards and update Oregon's adoption 
of California motor vehicle standards. The advisory committees will include diverse 
representation and will use an open and transparent process. 

Federal Stimulus Funding Update for DEQ's Clean Water State Revolving Fund 
Loan Program 
On July 10, EPA Region 10 approved DEQ's Amended Final Intended Use Plan Update #3 for 
the Clean Water State Revolving Fund loan program. The approval meant that EPA could release 
the associated grant funds (about $45 million) under the 2009 American Recovery and 
Reinvestment Act for eligible projects. DEQ provided a public comment period on the IUP from 
May 8 to June 8, 2009, and received written comments from 32 commenters. DEQ prepared a 
summary of comments and agency responses and included it with the plan update. The stimulus 
funding generated an unusual amount of interest in the plan, as DEQ rarely receives any 
comments on the annually updated plan. 
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DEQ received 160 applications from communities, irrigation districts and other entities 
throughout Oregon requesting funding for $718 million in water quality improvements projects. 
With the $45 million available, DEQ is able to provide funding to 13 applicants. 

DEQ determined more projects could be fonded and the use of funds would better meet the intent 
of the stimulus act if each borrower was allowed a maximum of $4 million per loan. Many of the 
projects' total costs exceed what DEQ could provide through federal stimulus funding. Stimulus 
funding has been allocated to the following applicants: 

. • City of Albany, $4 million. To construct wetlands which will provide additional 
treatment of effluent from the Albany wastewater treatment plant before the treated 
wastewater discharges into the Willamette River. 

• City of Astoria, $4 million. To work on the Denver Street water storage project as part 
of city's combined sewer overflow elimination project. 

• Central Oregon Irrigation District (Redmond), $4 million. To install irrigation piping 
so that irrigation water can be taken out of open ditches and into an enclosed system. 

• Clackamas County Service District #1 (Oregon City), $4 million. To construct 
collector sewers to replace septic systems. 

• Farmers Irrigation District (Hood River), $4 million. To install irrigation piping so 
water can be transported through an enclosed system. 

• Metropolitan Wastewater Management Commission (Springfield), $4 million. To 
make phase-one wastewater treatment improvements and expansion for system serving 
Eugene and Springfield. 

• City of Millersburg, $4 million. (In conjunction with City of Albany project). To 
construct wetlands to provide additional effluent treatment. 

• City of Milwaukie, $4 million. To install sewer lines in areas previously unconnected to 
the city's sewer system. 

• City of Pendleton, $4 million. To make wastewater treatment system upgrades. 
• City of St. Helens, $4 million. To make sewer system improvements to reduce the 

amount of unwanted stormwater leaking into the existing sewer system. 
• City of Scappoose, $705,660. To make sewage treatment and pump station 

improvements. 
• Swalley Irrigation District (Bend), $3.4 million. To install irrigation piping so water 

can be transported through an enclosed system. 
• Three Sisters Irrigation District (Sisters), $165,340. To install irrigation piping so 

water can be transported through an enclosed system. 

DEQ is working with these 13 applicants to execute loan agreements. The Department of Justice 
is reviewing the loan agreement documents to ensure conditions for meeting federal stimulus 
requirements are included. 

DEQ has no specific estimates on how many jobs will be created through these projects at this 
time, but it is expected that the cumulative work on the projects will likely require hundreds of 
people in various project phases. 
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BEFORE THE ENVIRONMENTAL QUALITY COMMISSION 
OF THE STATE OF OREGON 

In the Matter of 

Phillip Dean Morsman and 
Brigitte Renate Morsman, dba 
Tops Trailer Park, 

Petitioners 

) 
) 
) 
) 
) 
) 
) 

Final Contested Case 
Hearing Order 

WQ/D-ER-07-186 
OAH Case No. 900963 

On August 20, 2009, the Environmental Quality Commission considered a 
petition for review of the Ruling on Motion for Summary Determination and Proposed 
Order contested case order issued on June 18, 2009, by Administrative Law Judge Dove 
L. Gutman, and incorporated herein as Attachment A. The Commission considered the 
proposed order, the exceptions and briefs submitted on behalf of the Petitioners and the 
brief submitted on behalf of the Department of Environmental Quality. The Commission 
also considered oral arguments presented by Michael F. Sheehan on behalf of the 
Petitioners and Leah-Koss on behalf of the Department. The Commission considered but 
did not grant the Petitioners' Motion for Administrative Notice of Exhibits. 

The Commission affirms the Proposed Order of the Administrative Law Judge in 
all respects and it is incorporated by reference into this Order. 

ovember, 2009. 

-osser, Chair 
Environmental Quality Commission 

Attachment A 
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Notice of Appeal Rights 

RIGHT TO mDICIAL REVIEW: You have the right to appeal this Order to the Oregon 
Court of Appeals pursuant to ORS 183.482. To appeal you must file a petition for 
judicial review with the Court of Appeals within 60 days from the day this Order was 
served on you. If this Order was personally delivered to you, the date of service is the 
day you received the Order. If this Order was mailed to you, the date of service is the 
day it was mailed, not the day you received it. If you do not file a petition for judicial 
review within the 60-day time period, you will lose your right to appeal. 
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State of Oregon 

Department of Environmental Quality Memorandum 

Date: 

To: 

From: 

Subject: 

Background 

August 7, 2009 

Environmental Quality Com~~~:~.-9 
Dick Pedersen, Director f V:Df.~V ~" 
Agenda Item D, Action rteni: Morsman contested case 

On December 19, 2007, DEQ issued the Morsmans a Notice of Violation, 
Department Order, and Civil Penalty Assessment No. WQ!D-ER-07-186. 
DEQ alleged that the Morsmans failed to decommission the sewage drain hole 
at property they own in Madras, and failed to connect to the city of Madras' 
available sewer system, in violation of their Water Pollution Control Facilities 
General Permit No. 4400, ORS 468B.025(2) and OAR 340-044-0015(3)(b). The 
Department Order required the Morsmans to decommission the sewage drain 
hole at their property and to connect the facility to the city of Madras sewer 
system. 

On January 8, 2008, the Morsmans requested a contested case hearing on the 
Notice and Order. Administrative Law Judge James Han presided over a hearing 
on July 25 and 30, 2008. On October 21, 2008, Judge Han issued a Proposed 
Order that included findings of fact and conclusions oflaw on each of the 
violations and-the Department Order. On November 20, 2008, the Morsmans 
petitioned the Environmental Quality Commission for review of the Proposed 
Order. The EQC heard the appeal on June 18, 2009, and upheld Judge Han's 
Proposed Order with four commissioners in agreement and one in opposition. 

On August 8, 2008, the Morsmans petitioned the DEQ director for a waiver 
from the requirement that they decommission their sewage drain hole and 
connect to municipal sewer. On October 6, 2008, the director responded, 
denying the request for a waiver from the requirement. On October 16, 2008, the 
Morsmans again petitioned the director for a reconsideration of the waiver 
request. On October 21, 2008, the director responded and again denied the 
request for a waiver notwithstanding the additional information and argument. 
On October 28, 2008, the Morsmans requested a contested case hearing to 
review the director's denial of their waiver request. 

Standard and The standard of proof for administrative proceedings is by a preponderance of 
Burdens of Proof the evidence. Pursuant to ORS 183.450(2), the proponent of a fact or assertion 

has the burden of proving that fact or assertion. The Morsmans assert that they 
should not have to connect to municipal sewer despite the Final Order because 
the DEQ director abused his discretion in denying the waiver. The Morsmans 
have the burden to prove that Director Pedersen abused his discretion. 
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Conclusions of the 
Administrative 
Law Judge 

Designation of 
Record 

The question on review for abuse of discretion is whether the director 
properly interpreted the criteria in the rule and, if so, whether his resulting 
decision was within the range of his lawful options to approve the waiver or 
deny the waiver in light of the policy underlying the law. 

On June 18, 2009, Administrative Law Judge Gutman issued a Proposed 
Order and concluded that Director Pedersen did not abuse his discretion in 
denying the Morsmans request for a waiver. Judge Gutman also found that the 
director had properly defined and applied the tenns "unreasonably burdensome" 
and "impracticable." 

As discussed in DEQ's answering brief, seen here as attachment B, submittals of 
new and additional evidence by either party in this case are not allowed by law. 
ORS 340-011-0575 (5) states that a request to present additional evidence must 
be submitted by motion and accompanied by a statement showing good cause 
with the requesting party's exceptions and brief The Morsmans did not submit 
these required documents with their exceptions and brief. Therefore, the 
commission should not consider the new and additional exhibits that the 
Morsmans have submitted which were not part of the record in the contested 
case hearing before Judge Gutman and which were not considered by Director 
Pedersen in his denial of the waiver. 

Issues On Appeal The Morsmans do not take exception to any of Judge Gutman' s Findings of 
Fact in her Proposed Order. They take exception only to Judge Gutman's 
conclusion that the director did not abuse his discretion in denying the 
Morsmans' request for a waiver. 

1. Definitions of "Impracticable" and "Unreasonably Burdensome" 

The Morsmans 'Argument 
The Morsmans argue that the director improperly defines and interprets the 
tenns "impracticable" and "unreasonably burdensome." They state that the 
director's definitions are idiosyncratic, arbitrary and capricious. They state 
that because they do not have the financial means to comply with the rules, 
the requirement to connect is impracticable and unreasonably burdensome. 
The Morsmans offer a different dictionary definition and claim that their 
definitions made more sense. 

DEQ 's Argument 
In considering the Morsman's waiver request, Director Pedersen applied 
common dictionary definitions of the tenns "impracticable" and 
"unreasonably burdensome." Where operative terms of a rule are not 
otherwise defined, reference to the dictionary is proper. The director 
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concluded that connection to the sewer, though costly and perhaps even 
prohibitively so to the Morsmans, was neither impracticable nor 
unreasonably burdensome under common definition of those terms. 

Judge Gutman 's findings: 
"When an agency's interpretation of its own rule is plausible and not 
inconsistent with the wording of the rule itself, the rule's context or any 
other source oflaw, the agency is entitled to some deference. (OAR 340-
011-0545(3). I find that the director reasonably construed the terms 
'impracticable' and 'unreasonably burdensome.' I furtber find that the 
director's interpretation of the rule is plausible and not inconsistent with 
the wording of the rule itself. In addition, the director chose not to limit 
the term 'unreasonably burdensome' to Respondents' ability to pay, 
which is supported by the text of the rule." 

2. Criteria beyond "impracticable" and "unreasonably burdensome" 

The Morsmans' argument: 
In their exceptions and brief, the Morsmans state that the commission's rule 
which allows the director to grant a waiver if compliance with the rule 
would be impracticable or unreasonably burdensome should contain criteria 
to explain what is considered "impracticable" and ''unreasonably 
burdensome." They also argue that the financial burden on them clearly 
makes connection "impracticable" and "unreasonably burdensome." 

DEQ 's Argument: 
The terms "impracticable" and "unreasonably burdensome" are criteria 
that the director is to use when considering a request for a waiver. Many 
rules, such as this one, do not contain specific criteria to define terms or 
limit what may be considered in construing those terms. The director 
considered the Morsmans' financial burden, but did not limit his 
consideration to financial issues only. Director Pedersen properly 
weighed competing interests in this case, including the potential harm to 
the environment as well as the EQC's policy to phase-out sewage drain 
holes, such as the Morsmans'. 

Judge Gutman 's Findings: 
"The director used the common and ordinary meaning of the terms 
'impracticable' and 'unreasonable,' which is supported by case law. In 
addition, the director chose not to limit the term 'unreasonably 
burdensome' to the Morsmans' ability to pay, which is supported by the 
text of the rule. Thus, the Morsmans' argument is unpersuasive. The text 
of the rule is not limited to financial considerations only. In addition, 
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such an interpretation of the rule would restrict the waiver request to an 
ability to pay, which is not the criteria the commission established when 
it promulgated the rule. Therefore, the Morsmans' argument is 
unpersuasive." 

3. The director's decision to deny the waiver 

The Morsmans' argument: 
The Morsmans contend that Director Pedersen abused his discretion in · 
denying their waiver request. They state that the terms "impracticable" and 
"unreasonably burdensome" relate to their fmancial burden and that 
because they would have a financial burden to comply with the rule, the 
director abused his discretion in denying the waiver request. 

DEQ 's Argument: 
DEQ argues that the director properly applied the terms of the rule and 
concluded that a waiver was not warranted in this case. Nothing mandates 
that the director must grant a waiver even ifhe were to find that compliance 
was "impracticable" or "unreasonably burdensome." The rule states that the 
director may grant a waiver and that the terms "impracticable" and 
unreasonably burdensome" are the criteria he should consider in his 
decision. 

The regulation at issue confers discretionary authority on the director and, 
therefore, the director cannot be compelled to grant a waiver pursuant to 
OAR 340-044-0015(3)(b)(B). The director's decision was within the range 
of lawful options available to him under the relevant law. The director 
reasonably interpreted the criteria for considering a waiver request and 
properly applied those criteria. The director also properly considered the 
applicable law and policy of the Environmental Quality Commission in 
balancing the competing interests. 

Judge Gutman's Findings 
"Respondents contend that the director's decision was arbitrary and 
capricious. I disagree. The director reasonably construed the terms at 
issue, reviewed the evidence, applied the terms, weighed competing 
interests, and made a decision that was available to him under the rule. 
As such, Respondents' argument is without merit. The evidence in the 
record establishes that the director made a reasoned decision, which was 
supported by the evidence, and the decision was within the range of 
legally permissible outcomes available to the director under OAR 340-
044-0015(3)(b )(B). Consequently, the director did not abuse his 
discretion when he denied Respondents' waiver request." 
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EQC Authority 

1 ORS 183.635. 

EQC has the authority to hear this appeal under OAR 340-011-0575. 

DEQ' s contested case hearings must be conducted by an administrative law 
judge. 1 The proposed order was issued under current statutes and rules 
governing the administrative law judge panel.2 

Under ORS 183.600 to 183.690, EQC's authority to change or reverse an 
administrative law judge's proposed order is limited, as follows: 

1. The EQC may not modify the form of the administrative law judge's 
proposed order in any substantial manner without identifying and 
explaining the modifications.3 

2. The EQC may not modify a recommended fmding of historical fact 
unless it finds that the recommended finding is not supported by a 
preponderance of the evidence.4 The EQC may not modify any 
historical fact unless it has reviewed the entire record or at least all 
portions of the record that are relevant to the finding. 

3. The EQC may not consider any new or additional evidence, but may 
only remand the matter to the administrative law judge to take the 
evidence.5 

The rules implementing these statutes also have more specific provisions 
addressing how commissioners must declare and address any ex parte 
communications and potential or actual conflicts of interest. 6 

(I) In addition, the EQC will not consider matters not raised before the 
administrative law judge unless it is necessary to prevent a manifest 
injustice.7 The EQC will not remand a matter to the administrative law 
judge to consider new or additional facts unless the proponent of the new 
evidence has properly filed a written motion explaining why evidence was 
not presented to the hearing officer.8 

2 ORS 183.600 to 183.690 and OAR 137-003-0501 to 137-003-0700. 
3 ORS 183.650(2). 
4 ORS 183 .650(3). A historical fact is a determination that an event did or did not occur or that a 
circumstance or status did or did not exist either before or at the time of the hearing .. -
5 OAR 137-003-0655(5). 
6 OAR 137-003-0655(7), referring to ORS Chapter 244; OAR 137-003-0660. 
7 OAR340-011-0132(3)(a). 
8 Id. at (4). 
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Alternatives 

Attachments 

TheEQCmay. 

1. As requested by DEQ, issue a final order adopting Judge Gutman' s 
proposed order; or 

2. Issue a final order determining that the director abused his discretion and 
remand to Judge Gutman for further proceedings; or 

3. Issue a final order determining that the director abused his discretion and 
grant the waiver. 

A. The Morsmans' reply to DEQ's answering brief, dated July 22, 2009 
B. DEQ's answering brief, dated July 16, 2009 
C. The Morsmans' exceptions and brief, dated July 9, 2009 
D. The Morsmans' petition for review, dated July 9, 2009 
E. Administrative Law Judge Gutman's proposed order, dated June 18, 2009 
F. DEQ's reply brief re: Motion for Summary Determination, dated June 2, 

2009 
G. The Morsmans' response brief to DEQ' s Motion for Summary 

Determination, dated May 26, 2009 
H. DEQ's Motion for Summary Determination, dated May 12, 2009 

1. Morsmans' request for a contested case hearing, dated Oct. 29, 2008 
2. DEQ's reply to the addendum, dated Oct. 21, 2008 
3. Morsmans'addendum, dated Oct. 16, 2008 
4. DEQ's reply to the waiver request, dated Oct. 6, 2008 
5. Morsmans' request for a waiver, dated July 29, 2008 

Approved: 

Item D 000006 



Agenda Item D, Morsman waiver contested case 
Corrected alternatives for EQC action -Aug. 20, 2009 

Please substitute the following corrected alternatives for EQC action for the ones 
presented on page six of the staff report for Item D, Mersman waiver contested case. 

Alternatives TheEQCmay: 

1. Affirm Judge Gutman's decision. 

2. Remand the issue back to Judge Gutman with instructions, if Judge Gutman 
made a mistake that can be corrected and does not require further action from 
Director Pedersen 

3. Remand the issue back to Judge Gutman with instructions to remand the 
issue to Director Pedersen, if the EQC concludes that there is a mistake that 
the director must fix. 
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Stephanie Clark 

MICHAEL F. SHEEHAN 
ATTORNEY AT LAW 

33126 S,W, CALLAHAN ROAD 
SCAPPOOSE, OREGON 97056 

503-543-7172 FAX 503-543-7172 

July 23, 2009 
****HAND DELIVERY**** 

Environmental Quality Co=ission 
811 SW 6th Avenue 
Portland, Oregon 97204 

RE: In the Matter of Phil & Brigitte Morssman, dba Tops Trailer Park 
OAH Case No. 900963 
DEQ Case No. WQ/D-ER-07-186 

Dear Ms Clark: 

Please accept for filing the enclosed original and one copy of, 

MORSMANS' REPLY BRIEF 
MORSMANS' MOTION FOR THE EQC TO TAKE 
ADMINISTRATIVE NOTICE OF EXHIBITS 5-11. 

Also enclosed are copies of the same documents for delivery to Leah Koss. 

If there is a problem or if you have questions please give me a call. Thank you for 
your assistance. 

Michael F. Sheehan 
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1 CERTIFICATE OF SERVICE AND FILING 
2 DEQ Case No. WQ/D-ER-07-186 
3 OAH Case No. 900963 
4 
5 I hereby certify that on the date set forth below I served the following documents: 

6 Morsmans' Reply Brief 
7 Morsmans' Motion for the EQC to take 
8 Administrative Notice of Exhibits 5-11. 
9 

10 by hand delivering a the original and one true copy to the offices of the persons or 

11 entities listed below. 

12 

13 
14 
15 
16 
7 

;8 
19 
20 
21 
22 
23 

DATED: July 23, 2009. 

jjJdb&L 
Micllael F. Sheehan, OSB 88126 
33126 Callahan Road 

24 
25 
26 
27 

28 
29 

30 
31 
32 
33 
34 

Scappoose, Oregon 97056 
503-543-7172 Fax 503-543-7172 
mik:esheehan@centurytel.net 

SERVICE LIST 

Environmental Quality Commission 
10th Floor 
811 SW Sixth Avenue 
Portland, Oregon 97204 

Leah Koss 
DEQ Compliance and Enforcement 
811 SW Sixth Ave 
Portland, OR 97204 

3 5 3c:\Law\Morsman01\Service Personal. wpd 
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BEFORE THE ENVIRONMENTAL QUALITY COMMISSION 

OFTHESTATEOFOREGON 

1N THE MATTER OF: ) DEQ Case No. WQ/D-ER-07-186 
) 

PIDLLIP and BRIGITTE MORSMAN, ) OAR Case No.: 900963 
doing business as TOPS TRAILER ) 
PARK, ) 

Petitioners. ) MORSMANS' REPLYBRlEF 
) 

~~~~~~~~~~~~) 

12 I. OVERVIEW 

13 The Morsmans are an older retired couple who own, live in, and manage on a full 

14 time basis the TOPs manufactured home park ("park"). The park is a valuable low 

5 income housing resource in the Madras area that provides housing for approximately 55 

16 resident families (including about 100 children) and older single people ahnost all of 

17 whom are low income, almost all of whom own their own singlewide homes in the park. 

18 The park has been in existence since 1954. Sewage disposal is through a parkwide 

19 collection system which leads to a large underground septic tank. Solids are regularly 

20 pumped from this tank and hauled away by a licensed septic company, The remaining 

21 liquids go from the tank to a drywell which has been in operation over the same time 

22 period. The system is currently permitted by DEQ and has been for a number of years. 

23 Recently there was a proposal to fund the extension of the city sewer up from the 

24 south through the neighborhood and to the park with state Conununity Development 

PAGE 1 MORSMANS' REPLY BRIEF 

Mlchael F. Sheehan 
Attorney at Law 
33126 Callahan.Road 
Scappoos~ Otegon 97056 
503-543-7172 Fft 503-543-1172 
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I Block Grant funds on application from the City. The application was not successful 

2 · because it could not be shown that the majority of the parcels that would benefit from the 

3 sewer were low income. Tbis was because, even though the residents of the park do 

4 certainly qualify as low income, many of the residents of the area to the south do not and, 

5 moreover, vacant lots in the area to the south were counted by the state against eligibility. 

6 Within the last month the City of Madras has again applied for a loan, this time to 

7 the Department of Environmental Quality, to build the connecting sewer at issue in this 

8 case from Lee Street to the southern boundary of the park, thereby providing sewer 

9 service to the park as well as the intervening Lee to Birch Street neighborhood which 

10 currentlf also has no sewer service. Notwithstanding the Department of Environmental 

1 1 Quality's position on the need for tbis extension of the sewer, the request for the loan was 

12 denied by the DEQ and the money allocated elsewhere. (See Exhibit 11, p.3). However 

13 Eric Nigg, the Department's Water Quality Manager for Eastern Oregon, was quoted on 

14 July 8th as saying that the City's long term goal has been and apparently still is to extend 

15 the sewer to the southern boundary of the park. (Exhibit 11, p.1 ). 

16 It seems clear from these efforts by the City that at some point in the near future 

17 the sewer will be extended from Lee Street to the Lee to Birch Street neighborhood and 

18 up to the southern boundary of the park. At that point the Morsmans agree to connect to 

19 the sewer and abandon the use of the drywell. Just for that interim period the 

20 Morsmans would continue to use the drywell as currently permitted. The request for the 

21 waiver is only for the period from now until the City extends the sewer to Birch Street 
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1 and the park. (See the City's map, last page of Exhibit 11, showing the proposed Bitch 

2 Street terminus of the sewer. The park property is the property on the north side of Birch 

3 Street). 

4 Data presented to the Director included the following: 

5 1. Three construction cost estimates for building the sewer in the $450,000 

6 range; 

7 2. Income tax records for the Morsmans showing income in the range of 

8 $15,000 to $26,000 per year. 

9 3. Park mortgage records showing that the mortgage on the park was in excess 

10 of the real market value of the park as set forth by the County Assessor's 

11 data as provided. 

12 4. Documentation from the Morsmans' bank refusing a loan request from the 

13 Morsmans for $300,000 on the grounds that the income from the park did 

14 not justify a loan in this amount. 

15 In the June 181
h hearing before the EQC in this matter it was set forth by the 

16 chaitman of the Commission that even if the costs estimates provided in Spring 2008 

17 were in the $450,000 range they would be much lower now given the subsequent and 

18 continuing economic crash. In response to this the Morsmans solicited new construction 

19 cost estimates. Two of these have been received since and both show slightly higher cost 

20 estimates. (See Exhibits 7 and 8).1 We ask that the Commission take administrative 

As of this date a response has not been received from Hooker Creek. 
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1 notice of these estimates. 

2 It was also suggested that a loan request from Morsmans' own bank was not 

3 enough evidence of an inability to get a loan for the construction amount. The Morsmans 

4 have therefore also applied for a Joan from a second bank, Community First Bank, and 

5 reapplied to their own bank. Both banks have refused these further loan requests, again 

6 on the grounds that the revenue from the park does not justify a Joan in these amonnts. 

7 See Exhibits 5 and 6. 

8 Also provided as an update were the Morsmans' income tax data for the 2008 return filed 

9 in April 2009 showing net income of $25,370 for 2008. We ask that the Commission take 

10 administrative notice of these exhibits. 

11 In sum: 

12 1. 

13 

14 2. 

15 

16 3. 

17 

18 

19 4. 

20 

21 

PAGE 4 

It should be noted that the DEQ presented no evidence contradicting the 

cost of construction evidence provided by the Morsmans. 

It should be noted that the DEQ presented no evidence contradicting the 

Morsmans' income evidence. 

It should be noted that the DEQ presented no evidence contradicting the 

data provided by the Morsmans as to the nnwillingness of lenders to lend 

under these circumstances. 

It should be noted that the DEQ presented no evidence contradicting the 

fact that the assessed value of the park nnder these economic conditions is 

substantially below the mortgage on the park. 
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1 Thus it would seem clear that the preponderance of the evidence presented at the 

2 time to the Director (and supported by updated evidence as of now confirming the earlier 

3 evidence) shows that given the costs of building the sewer line through the hard rock in 

4 the Lee to Birch Street neighborhood up to the park, and given the Morsmans' income 

5 and the negative net value of the park, it would be unduly burdensome and impracticable 

6 given the resources "at hand" to require the Morsmans to build the sewer line at this 

7 distance. 

8 II. THE EQC'S RULES ON WAIVER 

9 

10 

' l 
2 

13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 

A. EQC's Two Part Policy on Drywells in Central Oregon 

OAR 340-044-0010(2) provides in part: 

The injection of untreated or inadequately treated sewage or 
wastes to waste disposal wells and particularly to waste 
disposal wells in the lava terrain of Central Oregon constitutes 
a threat of serious, detrimental and irreversible pollution of 
valuable groundwater resources and a threat to public health. 
The policy of the Environmental Quality Commission is to 
restrict, regulate or proluoit the further construction and use of 
waste disposal wells in Oregon and to phase out completely 
the use of waste disposal wells as a means of disposing of 
untreated or inadequately treated sewage or wastes as rapidly 
as possible in an orderly and planned manner. (Emphasis 
added). 

EQC rule OAR 340-044-0015(3)(b)(A) then goes on to say: 

(A) A sanitary sewer shall be deemed available to a property when, 

(i) A sanitary sewer is extended to within 3 00 feet from the 
property boundary for a single family dwelling or other 
establislunent with a maximum design flow not more than 450 
gallons per day, or 200 feet multiplied by the number of 

Michael F, Sheehan 
Attorney at Law 
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1 dwellings or dwelling equivalents for other establishments or 
2 greater flows. (Emphasis added). 
3 
4 Thus under a strict reading of the rule just stated sewer service would have been 

5 'deemed available' to the Morsmans' park when the city's sewer was 11,000 feet from 

6 the park (55 dwellings times 200 feet), that is to say at a distance of more than two miles. 

7 This part of the policy is balanced by the second part of the policy. In OAR 340-

8 044-00 l 5(3)(b )(B) the EQC explicitly provides for a waiver of the connection 

9 requirement: 

10 (B) Within 90 days after the sanitary sewer service is available to a 
11 property, the owner of that property shall make connection to the sewer and 
12 shall abandon and decommission the sewage drain hole in accordance with 
13 OAR 340-044-0040. On a case-by-case basis, the Director may waive 
14 the requirement to connect to sewer if the Director determines that 
' 5 connection to the sewer is impracticable or unreasonably burdensome. 
6 (Emphasis added). 

17 Over the years the DEQ has never strictly enforced the "200 feet X the number of 

18 units" part of the rule without looking at the facts and the waiver portion of the rule, it 

19 being clear that to look only at the "200 feet X units" would cross the line to 

20 "impracticable or unreasonably burdensome" and create a lot of hardship and 

21 homelessness in situations like this. 

22 Implicitly, the DEQ has always taken the position that the Morsmans would have 

23 to connect to. the sewer only when the cost to do so was financially "practicable." We 

24 know this because the DEQ knew when the permit was issued in the mid-1990s that a 

25 drywell was involved, they knew as well that downtown Madras had a functioning sewer 
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1 system, and they knew that the City's sewer system was a little over one mile from the 

2 park. Given these circumstances the DEQ administration granted an implicit or informal 

3 waiver pursuant to OAR 340-044-00 l 5(3)(b )(B) bY looking at the facts and then issuing 

4 and renewing the permit at appropriate intervals. In fact DEQ's Eastern Region 

5 Administrator Joni Hammond has made it clear that her interpretation of the rule in this 

6 case is that "reasonably available" means 114 of a mile. See R-542
, p. l. See also 

7 Hammond, R-54, p.2, ~2: 

8 At the meeting "reasonably available" was defined as a 
9 location approximately 1/4 mile from the TOPS Trailer Park." 

10 and again, Hammond, R-54, p.3: 

11 Based on the number of dwelling units at the park, these rules 
· 1 would require TOPS to extend a sewer line up to 2.5 miles, 
.3 while we have defined a reasonable distance in this case as 
14 approximately 1/4 mile. 
15 
16 Thus, in practice, an implicit waiver in the form of permit renewal was granted 

17 when the cost to connect would plainly be disproportionately costly. This is the 

18 balancing between the first part of the policy which says that drywells in Central Oregon 

19 should be phased out in an "orderly and planned manner" and the second part that says 

20 that waivers should be available in cases where a requirement to connect to sewer would 

21 be "impracticable" or "unduly burdensome." 

22 

2 The R-54 and other "R" references are to Exhibit numbers for admitted exhibits in 
the main case. 
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ill. THE DIRECTOR'S LOGIC 

A. Summary 

3 This case is perhaps particularly important since it will set a precedent as it appears 

4 to be the first time that there has been a Director's decision on a request for a waiver. 

5 (DEQ Memorandum p.4, line 19, DEQ Response to Discovery, Exhibit 2 (3089), and 

6 DEQ's Answering briefp.5, lines 8-9). 

7 In his response to this request the Director tries to justify his refusal in five ways: 

8 

9 

10 

12 

13 

14 

15 

16 

17 

18 

19 
20 

21 

B. 

1. Through his adoption of dictionary defmitions of the waiver rule's 

"impracticable" and "unduly burdensome" language in a way that clearly 

defeats the purpose of the waiver provision. 

2. Through the claim that the waiver in this case would pose a substantial 

threat public health and to the groundwater resources of the area. 

3. Through his claim that the Morsmans have not shown that the park would 

close if the waiver were denied; . 

4. Through his claim that the Morsmans haven't shown that they don't have 

substantial other financial resources other than the park; and, 

5. That the depth of the drywell violates a clearly set forth policy in OAR 340-

044 prohibiting drywells deeper than 100 feet. 

Criteria Used by the Director to Determine Whether an 
Otherwise Required Connection to a Sewer is "Impracticable" 

When asked in discovery what criteria the Director uses to determine whether the 

Michael F. Sheehan 
Attorney at Law 
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1 proposed connection to a sewer would be "impracticable," the DEQ responded that the 

2 criteria used to determine "impracticability" is whether the proposed connection is 

3 "impracticable." (Morsman Discovery Request and DEQ response of May 7, 2009. 

4 Exhibit 2). 

c. Criteria Used by the Director to Determine Whether an 5 
6 
7 
8 

Otherwise Required Connection to a Sewer is "Unduly Burdensome" 

When asked what criteria the Director uses to determine whether the proposed 

9 connection to a sewer would be "unreasonably burdensome," the DEQ responded 

10 similarly that the criteria used to determine "unreasonably burdensome" is whether the 

11 proposed connection is "unreasonably burdensome." (Morsman Discovery Request and 

12 DEQ response of May 7, 2009 to Discovery. Exhibit 2). 

.3 D. Director's Interpretation of "Impracticable" 

14 The Director has determined what "impracticable" means in this context by 

15 consulting his dictionary and arriving at the following determination. The meaning of 

16 impracticable is "incapable of being performed or accomplished by the means employed 

17 or at command." (Director's letter of October 6, 2008, p.2 if3). The Director then 

18 concludes in this case that since "the work is capable of being accomplished and that 

19 there are contractors in the area that will in fact perform this work," connecting to 

20 the sewer is not 'impracticable."' (Director's Waiver Denial letter of October 6, 2008, 

21 p.2 if4). (Emphasis added). 

22 The Director in his second denial letter goes on to say that "the fact that two cost 
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1 estimates of the work to connect have been provided, shows fuat connection to fue City 

2 sewer is clearly not impracticable, as fue work is capable of being performed." Director's 

3 letter of October 21, 2008, p.2 ~1. 

4 Thus, under fue Director's interpretation, in any situation where the applicant for a 

5 waiver is able to find contractors willing to provide estimates of fue cost of connection, 

6 the applicant will automatically be denied fue waiver on impracticability grounds, 

7 because if a person is able to obtain a cost estimate from a contractor, no matter what fue 

8 · estimate may be-e.g. $20 billion, the connection requirement is, fuerefore, for that very 

9 reason not "impracticable." 

10 This interpretation is clearly unreasonable, arbitrary and capricious. 

1 1 E. .Director's Interpretation of "Unreasonably Burdensome" 

12 In determining whefuer the cost to fue Morsmans of building fue sewer connection 

13 is "umeasonably burdensome" the Director again looks to bis dictionary where he selects 

14 the following abstract definitions, out of context wifu the word that "unreasonably" 

15 modifies, i.e. "burdensome": 

16 (a) Umeasonable: "not governed by or acting according to reason; not 
17 conformable to reason; absurd, exceeding the bounds of reason or 
18 moderation." 
19 
20 (b) Reasonable: "being in accordance with reason; not extreme or excessive; 
21 moderate, fair, possessing sound judgment." Director's letter of October 6, 
22 2008, p.2 ~4. 
23 
24 The Director then embellishes on his definition of "Unreasonable" as to fue cost 

25 of connection so as to define it as a comparison of whether the cost to build the 
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1 connection in the current case and place is significantly more than would be the case 

2 in some other place and circumstance. In rejecting the request for a waiver he finds, 

3 "In addition, there is no evidence that the cost of connection is an 
4 unreasonable one. There are no cost comparisons of the same work being 
5 performed somewhere else where the cost was much less, for example, 
6 which would suggest that these estimates are extreme or excessive." 
7 (Director's letter of October 6, 2008, p.3 '1f2). (Emphasis added). 
8 
9 Thus "unreasonably burdensome" in the mind of the Director would focus not on 

l 0 the financial capability of the applicant t0 pay for the connection, nor on "burdensome" 

11 which clearly relates to the impact on the person asking for the waiver, but would instead 

12 be just a comparison of the cost to connect here, relative to the cost to do a similar project 

13 in some other place. Is not such an interpretation sufficiently out of sync with what 

' 4 would appear to be the plain meaning of the waiver rule language to constitute an 

15 arbitraty and capricious interpretation? And since the DEQ publishes no guidance on this 

16 interpretation of the rule, and since even when asked what its criteria are for determining 

17 whether a proposed connection would be "unreasonably burdensome" it simply responds 

18 that it is "unreasonably burdensome" when it is "unreasonably burdensome," is this 

19 interpretation and the denial of the waiver based upon it not unreasonable and an abuse of 

20 discretion? 

21 Moreover, consider the definition of ''burdensome" and "burden" from Webster's 

22 New Collegiate Dictionary. 

23 Burdensome: Grievous to be borne; oppressive; onerous. 

24 Burden: Thing borne, load; hence care, responsibility; something borne with 
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difficulty; a heavy obligation or expense. 

Do these definitions of "burdensome" and "burden" not make more sense in the 

context of the rule? Does not ''umeasonably burdensome" clearly relate to the size of the 

burden giving rise to the request for the waiver, relative to the person who has to cany it? 

Are not the Director's choice of definitions clearly unreasonable and arbitrary and 

capricious? 

Having adopted these definitions, the Director concludes that given these 

definitions he is "unconvinced that your compliance with the law would be umeasonably 

burdensome to you" and rejects the waiver request. (Director's letter of October 6, 2008, 

p.3 if2). 

IV. THE DEQ'S ANSWERING BRIEF 

A. "The Director Cannot Be Compelled to Grant a Waiver" 

1. Criteria Beyond the "Impracticable or Unduly Burdensome Standard 

The Department's position appears to be that even if the policy set down in OAR 

340-044-0015(3)(b)(B) allows the Director to grant a waiver, he doesn't have to ifhe 

doesn't want to even if connection is "impracticable or unduly burdensome." There are 

no criteria set forth as to what controls this claimed discretion beyond the "impracticable 

or unduly burdensome" standard. 

2. Danger to Public Health 

In this case there was no evidence that the park drywell posed any significant 

danger to the drinking water resources of the City, and the well testing data collected 
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1 regularly by DHS and published on their Drinking Water Program website (Exhibit 9) 

. 2 shows no contamination of the nearest City well; nor has the DEQ proffered any evidence 

3 of any groundwater pollution at all from the park drywell. Yet the lack of any past or 

4 current evidence of contamination of nearby City wells was characterized by the Director 

5 as "not relevant." (Director's Letter of October 21, 2008, p.l, ~3). Yet had there been 

6 pollution of neighboring wells would that not have been relevant? Clearly the lack of 

7 pollution of the nearby City well over at least the years DHS has been collecting data is 

8 relevant. (Exhibit 9). 

9 3. Due Process 

10 One of the problems the Morsmans encountered in this process was that DEQ had 

' 1 never before required a formal waiver for the Morsmans in all the years the park has been 

12 there and pennits had been issued for the park system. Then in the middle of the hearing 

13 in the main case the DEQ's attorney insisted that a waiver could only be obtained 

14 pursuant to a formal request to the Director. For such a request there is no guidance on 

15 what a sufficient showing would be to meet the criteria when applying for the waiver. 

16 Was a showing of "impracticable or unduly burdensome" sufficient or were there 

17 unpublished factors in the mind of the Director that would detennine whether or not a 

18 waiver would be granted even with a showing that connection was "impracticable or 

19 unduly burdensome." 

20 The Morsmans' first formal request was denied with the Director claiming that not 

21 enough data was provided as to "impracticable or unduly burdensome." A request for 
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1 reconsideration accompanied by addition data was also denied claiming that still not 

2 enough data was provided. Yet there is no guidance on how much is enough. Is not a 

3 preponderance of the evidence "enough"? Should there not be some guidance as to what 

4 needs to be shown? And didn't in reality the Morsmans provide "enough?" 

5 But then the Answering Brief shifts the ground to argue that even if "enough" was 

6 provided to show that having to connect would be "impracticable or unduly burdensome" 

7 the Director still doesn't have to grant a waiver ifhe doesn't feel like it: 

8 "even ifthe Commission finds that connection is unreasonably burdensome 
9 or impracticable, this does not lead to the conclusion that the Director 

10 abused his discretion in denying the waiver. The waiver provision allows 
11 consideration of those terms in granting a waiver, but it in no way states 
12 that the Director must grant a waiver, even if he or the Commission finds 
13 those conditions to be present in the particular case."3 (Emphasis in the 
1 4 original). 
5 

16 Thus the Department's position appears to be that even if the explicit conditions 

17 are met the Director may grant or refuse the waiver pursuant to other factors, either 

18 explicit or non-explicit. So, for example, one of the factors also stated by the Director in 

19 refusing the waiver was that there was a Department rule that drywells could be no more 

20 than 100 deep. (Director's Letter of October 21, 2008, p.l, '1!3). Yet there is no such rule. 

21 The Director states that drywells are a risk, but then says that evidence of the lack 

22 of any contamination of neighboring wells is "irrelevant." (Director's Letter of October 

23 21, 2008, p. l, '1!3). 

24 

3 Answering Brief, pp.6-7. 
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B. Closure of the Park 

In the Answering Brief the DEQ also argnes that, 

"there is zero evidence in the record that the Morsmans would close the 
park, lose their home, or that 5 5 families would lose their homes. This is 
pure speculation in the briefings and nothing more." (Answering Brief, p.7, 
~l). 

Yet the Order recently confirmed by the EQC requires that: 

3. Within sixty (60) days of the date of this Notice and Order, either: 

(a) Connect the Facility to the City of Madras sewerage system; or 
(b) Disconnect all plumbing fixtures from the waste disposal system and 
ensure that all plumbing :fixtures are connected for discharge only to an 
approved and property pemiitted disposal system that is not failing ... 
(DEQ, Notice of Violation, Department Order and Civil Penalty 
Assessment, December 19, 2007, p.4, and Answering brief, p.l ). · 

Thus it is clear that if the Morsmans don't have the $450,000 to build the 

connection to the Lee Street sewer, the alternative is to disconnect all 55 homes 

(including the Morsmans) from the existing septic tank drywell system and connect to 

some other permitted system. But there is no other permitted system available. A septic 

drain:field won't work-as everyone agrees--due to the basalt layer under this whole area of 

the county. There is no other sewer option. This means that in the absence of a waiver 

the only choice is to disconnect all 55 units from sewage disposal; without sewage 

disposal, the residents can't occupy the units. Residents of the park must therefore find 

somewhere else to live. Hence closing of the park. This is what is set forth in the 

Order; it is not speculation. 

The DEQ and the Director have also suggested that in the event that it is 
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1 financially impossible for the Morsmans to build the 2000 foot sewer line, the Morsmans 

2 could simply sell the park to someone else who would then pay to connect to the Lee 

3 Street sewer, while at the same time maintaining the park in its current use with the 

4 current tenants. 

5 There is no evidence at all to support this claim. Consider, the park currently has a 

6 mortgage of over $770,000. The current real market value of the park, according to the 

7 County Assessor, is $606,233 (and this is with the $100,000 gain in value between 2006 

8 and 2007 but before the collapseufthe economy). We also know from the Morsmans' 

9 income tax returns that their net taxable incomes including park revenues net of park 

10 costs year by year are Year 2006 = $14,757, Year 2007 = $19,362, and Year 2008 = 

'1 $25,370. The income from the park is low because the residents are ahnost all low 

12 income. Thus the likelihood that in this economy a buyer will materialize with $770,000 

13 to clear the mortgage and then cover the approximately $450,000 cost of connecting to 

14 the sewer, while at the same time deciding to maintain the use of the property as a low 

15 income singlewide manufactured home park with net revenues per annum in the $15,000 

16 to $26,000 range, is clearly unreasonable and there is no evidence at all in the record that 

17 it is a viable alternative. 

18 V. SUMMARY 

19 In sum, the Director based his decision to refuse the waiver on: 

20 

21 

1. 

2. 

A cle_arly arbitrary and unreasonable definition of "impracticable." 

A clearly arbitrary and unreasonable definition of "unduly burdensome." 

Michael F. Sheehan 
Attorney at Law 
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3. 

4. 

5. 

6. 

7. 

An approach thatattempted to use the policy language in OAR 340-044-0010(2) 

with respect to the health and pollution problems with drywells to effectively 

repeal the waiver provisions of 340-044-0015(3)(b )(B) as being inconsistent with 

the 0010(2) policy. 

A claim by the Director that data showing no current or historic pollution or public 

health threat of the Morsmans' drywell to Madras' groundwater resources was 

"irrelevant." 

A claim by the Director that the Morsmans' drywel! violated the policy set forth in 

"OAR 340-044" that drywells are not allowed to be deeper than 100 feet when 

such a policy does not appear to exist. 

A claim by the Director that a waiver wasn't appropriate because the Morsmans 

hadn't shown that they did not have substantial investment resources in addition to 

their ownership of the park, when the Morsmans' income tax data presented shows· 

no such resources. 

A claim by the Director that the failure to issue a waiver in light of the inability of 

the Morsmans to finance the sewer would not "necessarily" result in the closure of 

the park since the Morsmans could sell the park and the new owner might elect to 

maintain the park as low income housing with the current tenants, when the data 

presented on the cash flow from the park, the mortgage, and the market value of 

the park all provide substantial evidence that any such outcome is economically 

unreasonable to assume, especially in light of the current economic situation. 

Michael F. Sheehan 
Attorney at Law 

PAGE 17 MORSMANS' REPLY BRIEF 
33126 Callahan Road 
Scappoose, Oregon 97056 

503.543.7171 ·tt~l\li'!'h\\loozs 



Attachment A 
August 20-21, 2009 EQC meeting 
Page 20 of 51 

1 VU. LEGALSTANDARD 

2 The standards for review of agency actions set out in ORS 183.482(8) reflect a 

3 legislative policy, embodied in the AP A, that decisions by administrative agencies be 

4 rational, principled, and fair, rather than ad hoc and arbitrary. Gordon v. Board of Parole, 

5 343 Or. 618, 633 (Or. 2007). 

6 VIII. CONCLUSIONS 

7 For all these reasons the ALJ's holding that the Director did not abuse his 

8 discretion should be overruled and the following findings substituted: 

9 
10 
11 
12 
'3 
+ 

15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 

27 

1. 

2. 

3. 

4. 

The preponderance of the evidence clearly establishes that it would be 
impracticable for the Morsmans, given their resources at hand to construct the 
sewer line from the Park to Lee Street; 

The preponderance of the evidence clearly shows that it would be ''unduly 
burdensome" for the Morsmans, given their resources at hand, to construct the 
sewer line from the Park to Lee Street; 

The preponderance of the evidence, including the terms of the proposed order, 
clearly shows that requiring the Morsmans to build the sewer line to Lee Street at 
this point given their limited resources would result in the closure of the park and 
the loss ofhousing to approximately 55 families as well as the Morsmans. 

A temporary waiver is appropriate to allow the Morsmans to continue to use the 
currently permitted drywell up to the point that the City advances the sewer at least 
to the southern boundary of the park at Birch Street. 

Th>IOOthIB23"&yoffuly,2009. 4 / ! /"/) ~ 
///tt/w;~/ 

28 MichaelF. Sheehan, OSB #88126 
Attorney for Respondents Phil and Brigitte 
Mersman 

29 3c:\Law\Morsmans\BriefReply 22Jnly09 

PAGE 18 MORSMANS'REPLYBRIEF 

Michael F. Sheehan 
AttorneyatLaw 
33126 Callahan Road 
Scappoose, Oregon 97056 
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1 BEFORE THE ENVIRONMENTAL QUALITY COMMISSION 

2 OF THE STATE OF OREGON 

3 
4 
5 
6 
7 
8 
9 

10 

11 
12 

IN THE MATTER OF: PHILLIP and 
BRIGITTE MORSMAN, doing 
business as TOPS TRAILER PARK, 

Respondents. 

) 
) 
) 
) 
) 
) 
) 
) 

~~~~~~~~~~~~) 

OAH Case No. 900963 
NO. WQ!D-ER-07-186 

MOTION REQUESTING THAT 
THEEQCTAKE 
ADMINISTRATIVE NOTICE 
OF EXHIBITS 5-11. 

13 COMES NOW, Michael F. Sheehan, attorney for the Morsmans, and requests that 

14 the EQC take administrative notice of the following exhibits: 

15 Exhibit 5 is a letter dated July 7, 2009 from Bank of the West refusing the 
1 Morsmans loan request. 

,7 

18 Exhibit 6 is a letter dated July 8, 2009 from Community First Bank refusing the 
19 Morsmans loan request. 
20 
21 Exhibit 7 is a response dated July 7, 2009 to Morsmans request for a current 
22 estimate of the cost of constructing the sewer connection. 
23 
24 Exhibit 8 is a response dated June 29, 2009 from Tye Engineering providing a 
25 current estimate of the cost of the engineering forthe construction of the 
26 connection sewer line. 
27 
28 . Exhibit 9 (Exhibit 43 in the main case) is the state well testing data for the City of 
29 Madras 'well near the park from 2001 through April 2008 showing no coliform-
30 related contamination of the well. 
31 
32 Exhibit 10 (Exhibit R-3 in the main case) is an area map showing the Park, Lee 
33 Street, and the City's airport area to the north. 
34 
35 Exhibit 11 is a Madras Pioneer article published July 8, 2009. It quoted Eric Nigg, 
36 DEQ's water quality manger for the Eastern Oregon Region as saying that the City 

PAGE I MOTION TO TAKE ADMINISTRATNE NOTICE 

MICHAEL F. SHEEHAN 
Attorney at Law 
33126 C'.allahan R-0ad 
Scappoose, OR 97056 
503-543-7172 Fax 503-543-71n 
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l of Madras has submitted an application for a loan to extend sewer up into that 
2 area" noting that this has been "a long term goal of the city." Also part of Exhibit 
3 11 is the DEQ's email to the City of Madras dated July 13, 2009 notifying the City 
4 that the DEQ had rejected its request for a loan to build the sewer extension, along 
5 with a map provided by the City showing that the proposed extension would 
6 provide sewer up to the southern bouudary of the TOPs Trailer Park. 
7 
8 The reasons these exhibits weren't entered into evidence previously are as follows: 

9 Exhibits 5-8 are simply updates of previously entered data. These are in response to 

10 statements from the EQC board at the last hearing suggesting that current bids for the 

11 construction work would show that the cost of constructing the connecting sewer would 

12 be much lower in this economy than at the time of the hearing prior to the collapse of the 

13 economy. 

14 Exhibit 9 is Oregon DHS Drinking Water Program well testing data showing that 

.5 there is no indication at all of any contamination in the City of Madras well nearest to the 

16 Park. 

17 Exhibit 10 is a map of the area making it easier to understand the location of the 

18 various geographic entities being referred to in the briefs and at the hearing. 

19 Exhibit 11 is information documenting the DEQ's rejection on July 13, 2009 of a 

20 loan request from the City of Madras to build the extension of the sewer at issue in this 

21 case, and quoting the DEQ's Eric Nigg, DEQ's water quality manger forthe Eastern 

22 Oregon Region, confirming that the City had requested a loan from DEQ to build the 

23 sewer up to the park, and that the City's goal was to build such an extension. This 

24 information was not available prior to July 13, 2009, but is relevant to this case. Since the 

PAGE 2 MOTION TO TAKE AD11INISTRATIVE NOTICE 
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exhibit involves DEQ' s receipt of, and denial of, the City's request for a loan to build 

this, but also notes the City's long term desire to extend this sewer line up to the park, it 

would appear to be relevant to the issue of phasing out 

the drywell at the park "in an orderly and planned manner" without being "unreasonably 

burdensome" and a major threat to the existence of the park and the residents' housing. 

Date: July 22, 2009 l/Ju!_~~ 
Michael F. Sheehan 
Attorney for the Morsmans 

3c:Law\Morsman07\Motion for Admin Notice 22Jufy09 
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BEFORE THE ENVIRONMENTAL QUALITY COMMISSION 

OFTHESTATEOFOREGON 

) 
IN THE MATTER OF: PHILLIP and ) OAH Case No. 900963 

NO. WQ/D-ER-07-186 BRIGITTE MORSMAN, doing ) 
business as TOPS TRAILER PARK, ) 

) 
Respondents. ) 

) 

DECLARATION OF 
MICHAEL F. SHEEHAN 

~~~~~~~~~~~~) 

1. 

2. 

3. 

4. 

5. 

6. 

7. 

8. 

I, Michael F. Sheehan, state as follows: 

I am the attorney for the Morsmans in this case. The following enclosed exhibits are true 
and accurate copies of the actual documents. 

Exhibit 5 is a letter dated July 7, 2009 from Bank of the West refusing the Morsmans 
loan request. 

Exhibit 6 is a letter dated July 8, 2009 from Community First Bank refusing the 
Morsmans loan request. 

Exhibit 7 is a response dated July 7, 2009 to Morsmans request for a current estimate of 
the cost of constructing the sewer connection. 

Exhibit 8 is a response dated June 29, 2009 from Tye Engineering providing a current 
estimate of the cost of the engineering for the construction of the connection sewer line. 

Exhibit 9 (Exhibit 43 in the main case) is the state well testing data for the City of 
Madras well near the park from 2001 through April 2008 showing no coliform-related 
contamination of the well. 

Exhibit 10 (Exhibit R-3 in the main case) is an area map showing the Park, Lee Street, 
and the City's airport area to the north. 

Exhibit 11 is a Madras Pioneer article published July 8, 2009. It quoted Eric Nigg, 
DEQ's water quality manger f.or the Eastern Oregon Region as saying that the City of 
Madras has submitted an application for a loan to extend sewer up into that area" noting 
that this has been "a longterm goal of the city." Also part ofExln'bit 11 is the DEQ's 
email to the City of Madras dated July 13, 2009 notifying the City that the DEQ had 

MICHAEL F. SHEEHAN 
Attorney at Law 
33126 Callahan Road 

PAGE 1 DECLARATION OF MICHAEL F. SHEEHAN Scappoose, OR 97056 
503-543-7172 Fax 503-543-7172 
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rejected its request for a loan to build the sewer extension, along with a map provided by 
the City showing that the proposed extension would provide sewer up to the southern 
boundary of the TOPs Trailer Park. 

I hereby declare that the above statements are true to the best of my knowledge and belief, and 
that I understand it is made for usey;zvid. ce in this legal proceeding and is subject to the 
penalty for perjury. , I /) . ~ , } 

Date:July22,2009 . {~~ · 
Michael F. Sheehan 
Attorney for the Morsmans 

PAGE 2 DECLARATION OF MICHAEL F. SHEEHAN 

MICHAEL F, SHEEHAN 
Attorney at Law 
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JUL/ 0 SJ'mtllE:ll' $11 : 4 9 PM BACK OF THE WEST 

July?, 2009 

Phil Morsman 
Brigette Mersman 
Tops Trailer Park 
23 NW Depot Rd 
Madras, Oregon 97741 

Dear Mr. & }Ars. Morsman, 

FAX No. 15414751907 · P. 001/00! 

Thank you for your recent request of$450,000.00 to finauce the construction 
of a new sewer line for Tops Trailer Park.Due to insufficient cash flow to 
service the loan requested as well as existing debt we are decliillng your 
request. 

If you have any questions please feelfreeto call me at475-3817. 

Sin.cere1y, 

~~~ 
Manager 
Madras branch 

Member FDIC Item D 000032 
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--~0~7{.0!J:/'.Bge :;!\IJiJHl1FAX 15414471684 

P..0_8'ox447 
PilnevTile OR. 97764-

JS4.1'60t-;in4f 

NOTICE OF ACTION TAKEN 

-Phillip D Motsman 

23 NW Depot Re;!. 

Madras, OR 97741 

COl!l!UNITY FIRST BANK 

R<.lgsrdiag 
Yt1t1r Appliaatit"ln for $460,000 reaf estate improvements 

. o~ aro unable fD make a dGCU;lcn on your Applit;a6on bo~uw ii: k; missing lliOfoll¢WinS lnfQntlaliOtr: 

D<>te:July 8, 2009 

Th• f<tdollll E'lo~I c=at Owomi.\i\y Ael 
prnh'l:>H~ cmd1t.m: Imm d!=imbm6~~ !;')SiiWL 

r:rom 11Wl!Gnls im th11 b!15RI of 111eA, CQ!or, 

teUgfo11, ~<t1iof1cl orlgln,2lt.m;rrlt!I Jt:ilu!, 

<19t (prn'llldad 1h:ll l!Htl:lpp~c::ml )\~~Ill~ 

<eGP<t'lllY la anlorlnl<> :s ~!nc:!1n11 conlr.oci): 

be~n Pn 9r pod or~ ~ppll""nl'~ Jn""m~ 

dal'iV~• fr<>!ll anypublFc:•>:Plsl>lnG!!t'f<I~; 

or ~~~Ml lh~ ~pplio:lnl !Wl In eOO<f i:>ll)I 

ax .. t<1iM anj r!;N um:!crlhi: uoti.~1n11u=~~ 

Plcl&e\fcin Att. 11111. F11c1c.r.11Auorroy 1.~nl. 
11dnllr)l::!ar:; emnpll;m~_111tlt1 !hi:; l::M 

tDncomluti thl~ =dltorls: 

J'<>•fo..,1 Rl:~IVC" Conw.m...- IMp Cl>nC~f 
f'.O.E<11<1WO 

M!nll'!ltp.0H11, MN ssn~ 

PIC<l$1l"fumish thl.sirifurmatkm lo us on orviilhin 10 dayi;{)ftha d<rteoflhi;; nulitu al the addroliSlisltd tlbCNC Qf'YIC" \'<ill t;e utis.ble to gl~eyour 
application further CD11slderallon and wl!J CO!lslder !his app!ir:atlon wlthdrawn. 

[2lW9 are unable to approveyourrequaat. 

0Al1ho:ugn you hsvo withdrawn your requestwlth us, plc~Pl com:idsrGommuni{y F~t Bankf<:ryuur future.fin~nc:ial need!!., 

owe are unable to offer y¢11 credit on ll\e-1errre; lh&tYoU rel\l!Se$tet:I, bllt t;::1n Of!' er you credll on the rotk'IW1T1g terms: 

!fthllT Oll'i.ir!i; accsptebla ta yoo, please noU!y LI.'l on or\l/111110 rn t!aya or1t1a date or 1?111 nouce at ll1eeddrai;;; lll>WQ eboveRfterwhlch \iroo" lllbofforis-wi\hdrawl'l. 

lilloo2 

QIM:! Sf<!eh~~g yaur=dilwilh u~:.!ifall~ --------------------~-~---~-------
Our p1nclp61 rassona for \h~ del':ieion are il'ldicsted bal~ 

OJnsa!ficlent ntn'llbti' Of~dil ttfumRees provldGd §Blls;ilti of empli;iyment Doarmqucnt PltSt or~~sent ccedt! cbligsuam;.,..lth other& 
0Unac~l®IC type (Jf miditr'&faflmi::flSpruYided lan!glfl ofrasidence 8Sklwa'ptl~ dt:rC in !Mde Qr roan peymenl!I 
0Urmblc k> verify credit rafsrances empormy rasldsnoo Garnishment. aftadimiml [(>1'¢0[~re, Cil:l\lei;;ll~m a::lion 
IZJlncoma: lr1SUfliden1 ror amounl Qf cradltraquested QUnable to verify rei;ldenca er judgement. 

BExW$iva obligalion!> !n re1a~orr to lno:ome ONo cmdlt1De oaankruplcy 
Umiblo lo wrify iiiD.'lms QUmlted c:edlte;cpOOenca [!JValue or type of i::ol!aliiral tWt~fi~~J'll 

ore~¢ml'Y 'IOlfilrugularGmpfoyment BPoorcradit perfuITTlam::e with Ul;. QLacl.: of as!11brt:.hcd camin9$ ~o(d 

0Unab!e to...eiify¢1'(lpli;iymo;nl Olhcf, Spcvify; -----------------------
11 y.i11t>1ovoaJJY "!IU~n~r.i1:1ar<11no thtoi. nollca, you ehoulaecniaci: ~C~h~r~ls~D=U~Po.;;.;.n~t'-______ Te1epnon11: 541-415-4456 

Dl5Cl0SURE OF USE. OF INf'OliUllATION: oeTAINED Fl'<OM AN OUTSIDE 5001\CS: . 

0 !n evarualing yout re~ ror ct<'ldH,"""' nbbined ~diHl'lform..tlon frPrn ~11 C11,1b';ido .sQ\trl;Q oltu:lrUr.in .::i i;i;i~rncrrcpor!ing :.'!\'.[ef\cy. Under !he Fair Cre"t Reporting 
Art. you hava Ute tight to tibl3in a di6clO!lure. ¢ tha-~~ ofihi:dnfalm~t.n [f yPu .::ubmll o wrl.tlen l'tlqiJe.'!l! le u:: n0 l;:iti.ttl'lM BO &y!. ;!.Iler you racewe !111~ nam 

' O Jn avaluaUng yaurrequeatforcra6il, we Olllllifled in.a C'Ll~mar i:teditte;iaitfmM lho tlln'!:l.lll'll!.f!'Cpt11'\ing ::ig!ri:cy I~ below. rt~r. the raportlng agency dll1110t 
~ke tM d"r::i~ion >1nd i!; Uffilblo to SUJlply you with spsclllo ~asons f!Jrwbywe nave clan1011 craclll lo YOU. Y<iU haYB- a rl~nt unO:i>r \ho floilr Crodlt Reporting Ai;! la know die 
lnlormancn cxm1a1nedrnyau:creclilme ~! lhcO?rJ!:U111i;f;qu;i1\lng:;igrocy, UmirJ!''IM f;:iirCJ"7tlil Ropotf1119 Pl:;1.,, y1;1~ tr.tvli' UJ\I rig!it1o;i.cl;>~ ;:i rreetq'lfol lti! reporl ffyOll 
&tJOmlt a VfflllBn re.queatto lha agenct 1'1$t!ed be!OW' no !alet lh3i\ Ba day!. afld' you~ UT.; no6~ Uritl~ifie Fait Credit R~partng Ad you a!so J1avs 1110 1!111\l lo
di~auta \l!~h lhA c:cosum= 111=rtlnaJ1aAn.:Y ttvl = 1mr.v nr .-.nmplallll'f.IM ot .&nP lnf0rm1:1llal'I Jn lt\9 reoo1 

N~m.ei; Eq11if;;t11 ll'ftzrm<l'liQn Sarv!~, U.O 

Aaarssa; P.O. BO:i.7424.l AU~ GA 2m74.o:!A1 

NOTIQE OF-RICJHTTO RECEIVE COPY OF APPIUUSAL 

Telaphona: OOo-585-'1111 

You ~Ve a l'ii:!hl !ti ti Copy cffhei apprnis.e! rnportu:sad in connection with your appTicaI!on for credit If you wish a copy1 p!eaaewriw ta Ui> at1he mailing 
Qddress we haw prcvidad. Wa must heedrom you nc lster Ulen 90 day$ ~~ ~ t10fil'Y yo1,1 ~botltlhe a@n taken .on y-9t,:1r cr~~I ~pplic3.\fon or you 
withdraw yoursppl~!'I. - ll'I yi:il!t!ettet, ~M:: u:;ihc-following il"lfmmefion: Loan ci-applicstion number, if known. tis.ta of appiiciition, nama(s) oflooin 
spp~~$}, pl'(lp~rty address,. and ycurcurrentmsilJng .addraes. 

Revision Dste: 1or,z0Qa 
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07 /08~~e :!l8' ti!!!ijFAX 154144716H COllllUNITY FIRST BANK 

A Community 
U First Ban~ ---

To: M!cha•I Sheahan Attorney at L3W 

From: Chris DuPont 

CC: Phil Morsman 

Re: Loan Application 

Fax: 5G3·543-7172 

Phone: 541,416-4456 

Date: · 7/08/09 

Pages: 2 

141001 

o Urgent 0 For review D Please comment D Please reply D Please recycle 

This fax is only intended for !he person(s) to whom ii is addressed and may contain confidentlal infonnation. Unless slated to the 
CllllITT!ry, any opinions or comments are personal to Iha wr~er and do not represent the official view of !he company. If you have 
received !his fux in error, please notify us immediately by phOne and shred any pages received. Please do not copy it or use it for 
any purposes, or disclose its contents lo any other person. Thank you for your cooperaUon. 

------~ .. -··--··-----·- ------

Item D 000034 
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Ju~a!jlll2~efii:Jl3:17p Phil & Brig 541-475-3155 p.6 

Exhibit!:)_ Page_:_ 

Tops Mobile Home Park Sewer 

~~ Knife River - Central Oregon Division (CCB #62998) 

KNIFE 
RIVER 

P.O.Box83 

Bend, OR 97709 

Conta<:t: Doug Baker 

Phone; 541-388-t\445 

Fu: 541-318-0437 

Quote To: 

Contac;t: 
Phone: 
l'."'4 
E-Mail: 

Phil Morsman 

475-3976 
475-3155 

Revised to match quantitie~ frnm 200&, 

ITEM DESCRIPTION 

l IQ" 3034 SEWERMA!N6'-!0'DEP1H 
2 10' 3034 SEWER MAIN l0'-20'DEPTH 
3 MANHOLES, SURFACE RESTORATION, 

TESTrNG. ETC. 

GRM'ID TOTAL 

NOTES: 

.lob Name: · 
Date of Pla.ns: 
Revision Date: 
£roposai Date: 
Bid Number: 

QUANTTIY 

1,000.00 
1,000.00 

1.00 

Tops Mobile Home Park 
N/A 

1/1109 
WO~l02 

UNIT UNIT PRICE 

LF 98.00 
LF 213.00 

LS \03,500.00 

AMOUNT 

98.,000.00 

213,000.00 
l03,501l.OO 

$414,500.00 

This estimal:e is to be. used for budget purposes o!tly. An aci::urate estimate cannot be completed tmtil final approved drawings 
prep~ by an engineer are available for review. 

f notage is based on infonrurtion pr<Jvid~d by the owner and a potential path for the sewet l.'D.a~ that he described 

Page 1 of 1 

ZOO!i!J LttO RlC l~S XVd OV!9I 600~/LO/LO 

Item D 000035 

1 
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Jun. 29 2009 03:38PM P1 FROM :Tye ~ngineering & Surveyin9 FAX NO. :5413851341 

ExhibitLPage_J_ 

TYE ENGINEER.LNG & SURVEYING, INC. 

725 NW Hill, Rend, Ore/{on 97701 • (541) 389-6'959 • Fax (541) 385-1341 
email: tyeengr@bendcablc.com weh1>age; tyeen;ginee1~fng.ccn11 

.June 29, 2009 

Phil Motsnum 
Tops Trailer Park 
23 NW Depot Rd. 
Madras, Oregon 97741 

RE: Engineering S~rvices B11dgeraiy Price Estin1ate - Tops 'frailer Park Sewer Line 

Dear M-r. Mor!>1nun. 

'fyc Engh1eerI11g & Sluvcying, Inc. i$ pleased ~ pTe::>ent the fol1owi11g updated l·nidgetary 
price cstin1ate fOr professional cngi:u.eering ru1d surveying sr.:rvices to design. &l1d oversee 
const11ictio11 nf n grav.lty sewer line frnn1 ·rops ·rmiler l>.urk, to the City of Madrns1 sewer 
niain tie-in R.t the interi;.ectio.u of SW Leo Street nnd SW 41h Street. 

From our phone converst1llon nn Aprll 21 1 2008 and June 29, 2009, l undersrand t:l1c 
preliminary 1dlg11111ent of the proposet.I. gravity ::;ewer line to start at the cXi::;Ling '!'ops 
Trailer Park septic tank, ln\vel south to the intersection of NW Bitch Lune and NW 3'" 
Street, cros:-r Birch nnd fu11ow 3rd southea.'1: to its intorsectip11 with SW l..ee Street. The 
:-;ewer line will follt)w f ,ee enst to the existing City of Madras sew1:::r 1uain Located at lhe 
intersection of SW 4 '' Street and Lee. ·111e pruposod sewer line alignment is 
approximately 2,000 feet long and appeats to be within eximiJ1g publle right nfways 

_allq.wh1g con~truction without the ni::cd for euse1nents. Prclin1inti.ry Construction c-ost 
estimates should be ba<ed on a nominal pipo diumeterofl 0 inches. 

Please con!;ider the following. budgetary prit.:e esti1natc fbr engineering, drafting and 
surv~ying services for the proj~tt,. <L'> [understand it. 

PUA.SE .I - Prclimi11arv Design llnd Fin3l Design 

l. Pxclilninary Wnrk: 
a. Sile Visit and Project Review with Owner 
b. Pn~ject Coordinalio!l with Agencies 

(City of Madras & DRQ) 
2. Develop Base Map: 

a. Topographic Survey 
b. Dmfting - Map Creation 

3. Prelirnhtary 0"8ign: 

,$750 
$2,500 

$3,600 
$3,600 

Item D 000036 
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Jc/f;3ge931()'.lf5(J3, 13p Phil g. Bri{; 541-475-3155 p.2 

FROM ;T~e Engineering & Surve~in9 FRX NO. !5413851341 Jun, 29 2009 03:38PM P2 

ExhibitLPage ~ 
a. fJlginccring Desi.gn 
b. Drafting-PlmumdPrnlile 
c. Agency Dei:ign Review (:ootdinatiou 

4. Final DeJiign: 
a. Engi1~cering Design 
b. Drafting- Final Construction Plan$ 
c. lcchnic.al Specifications·, Materials 
d. Agency Approval Coordination 

5. Pha:sc 1 'fotal Es:tim11tcd Budgetary Prir:c: 

PHASE 2 - Con•trnctfon Service!< 

1. Construction Bid CoorcJinatioJl! 
2. Construction Survey Staking; 
3. Jnspec.tiQn Services Dtlt·ing Constn;ic.tion: 
4. As-built Plans: 
5. Agency Acceptance Coordination: 

6. Phase 2 Total Estimllted Budgetary !?rice: 

TOTAL ESUMATED BUDGET ARV PRICI>: 

$5 .. 000 
$5,000 
$2,500 

$2_,500 
$5,C>OO 
$2,500 
$2,500 

$35,450 

$2,0{)(.I 

$4,320 
$4,500 
$1,200 
$1,500 

.M8,97U 1± 2U%) 

yfhis. is an estin1ate only. Til.e final price.c.ould be 20% hig:1ier, OT lower, depe11ding on the 
final scope of work. 

Thank you fur your consideration. If you have any questions or concerns regarding this 
budg,c1ary price estimute, please contact me at 389-6959. 

Sin~. 

~ 
Eri~st, f.E., C.W.R.F.. 

TYE ENGINEERING & SlJRVgYING, INC . 
. 725 NW Hill, Bend, ( )regon 9770 I • (54 l) JR9··6959 • Fux (541) 'lR~-1341 • tyeengr@bcndcablo.com 

Item D 000037 



Data-On1. - DWP Data Query Page 

artment of Human Services 

Click here for Coliform fact sheet :: Spreadsheet 
PWS ID: 00500 ·-·MADRAS, CITY OF 

Recent Coliform Test Results (SDWIS database) 
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Sample #Samples Type 
Coliform Results ID Repeat of Sample Site Ci Residual Receive 

Date Type Sample ID Date 

Apr 01, 2008 1 RT Total Absent--88D012204 NIA Apr 21, 2008 

Apr 01,2008 1 RT Total Absent-880012203 NIA Apr 21, 2008 . 

Apr 01, 2008 1 RT Total Absent-880012202 NIA Apr 21, 2008 

Apr01, 2008 1 RT Total Absent-88D012201 NIA Apr 21, 2008 

Mar04, 2008 1 RT Total Absent-B8C041504 NIA Mar 31, 2008 

Mar04, 2008 1 RT Total Absent--88C041503 NIA Mar 31, 2008 

Mar04, 2008 1 RT Total Absent-88C041502 NIA Mar 31, :woe 
Mar 04, 2008 1 RT Total Absent--88C041501 NIA Mar 31, 2008 

Feb 12, 2008 1 RT Total Absent--888121805 NIA Feb 25, 2008 

Feb 12, 2008 1 RT Total Absent-888121804 NIA Feb 25, 2008 

Feb 12, 2008 1 RT Total Absent-888121803 NIA Feb 25, 2008 

Feb 12, 2008 1 RT Total Absent-888121802 NIA Feb 25, 2008 

Jan 09, 2008 1 RT Total Absent--88A090404 NIA Jan 22, 2008 

Jan 09, 2008 1 RT Total Absent--88A090403 NIA Jan 22, 2008 

~an 09, 2008 1 RT Total Absent--B8A090402 NIA Jan 22, 2008 

Qan 09, 2008 1 RT Total Absent--88A090401 NIA Jan 22, 2008 
0 

8:lec 11, 2007 1 RT Total Absent--87L 110901-4 NIA Dec 21, 2007 
0 w 
O!Jec 11, 2007 1 RT Total Absent--87L 110901-3 NIA Dec 21, 2007 

-
Dec 11, 2007 1 RT Total Absent-B7L 110901-2 NIA Dec 21, 2007 
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Dec 11, 2007 1 RT Total Absent-87L 110901-1 NIA Dec 21, 2007 
" )> )> 

Sample Coliform Repeat of Receive 
ru c :=;:: 

#Samples Type 
co co ill 

Results--ID Sample Site Cl Residual CD C C1 
Date Type Sample ID Date w"' :::r 

·w~3 

Nov 06, 2007 1 RT Total Absent--B7K063101-4 NIA Nov 21, 2007 
0 0 CD - ' " N~ 

Nov 06, 2007 1 RT Total Absent--B7Kd63101-3 NIA Nov 21, 2007 
~~ )> 

N 
0 

Nov 06, 2007 1 RT Total Absent--B7K063101-2 NIA Nov 21, 2007 
0 

"' m 
Nov 06, 2007 1 RT Total Absent-87K063101-1 NIA Nov 21, 2007 D 

0 

Oct02,2007 1 RT Total Absent--87 J024601-4 NIA Oct22,2007 3 
CD 

Oct 02, 2007 1 RT Total Absent-87 J024601-3 NIA Oct22, 2007 
m. :;· 
co 

Oct 02, 2007 1 RT Total Absent-87J024601-2 NIA Oct 22, 2007 

Oct 02, 2007 1 RT Total Absent--87 J024601-1 NIA Oct 22, ZOO? 

Sep 11, 2007 1 RT Total Absent--871112201-4 NIA Oct04, 2007 

Sep 11, 2007 1 RT Total Absent--871112201-3 NIA Oct 04, 2007 

Sep 11, 2007 1 RT Total Absent-871112201-2 NIA Oct 04, 2007 rn x 
Sep 11, 2007 1 RT -rota! Absent-871112201-1 NIA Oct 04, 2007 2'. 

r::r 
Aug 21, 2007 1 RT Total Absent--87H211804 NIA Sep 07, 2007 ;:;: 

-P Aug 21, 2007 1 RT Total Absent--87H211803 NIA Sep 07, 2007 

Aug 21, 2007 1 RT Total Absent--87H211802 NIA Sep 07, 2007 -0 
lD 

Aug 21, 2007 RT Total Absent--B7H211 B01 NIA Sep 07, 2007 
(Q 

1 (!) 

Jul 10, 2007 1 RT Total Absent--87G103504 NIA Jul27,2007 ~ 
Jul 10, 2007 1 RT Total Absent--87G103503 NIA Jul27,2007 

Jul 10,2007 1 RT Total Absent-87G103502 NIA Jul27,2007 m 
)( 

,_,Jul 1 o, 2007 1 RT Total Absent-B7G103501 NIA Jul27,2007 ::r 
§: CD 

3 Sample Coliform Type Repeat of Receive -
0 Date 

#Samples 
Type 

Results--ID Sample ID Sample Site Cl Resld,ual Date ~ glun 05, 2007 1 RT Total Absent--87F052401-4 N/A Jun 25, 2007 
w ti) 

'°Jun 05, 2007 1 RT Total Absent-87F052401-3 NIA Jun 25, 2007 (Q 
Cl> 

Jun 05, 2007 1 RT Total Absent-B7F052401-2 NIA Jun 25, 2007 I~ 
. - - . - .. .. - -~ ",., -... " t: ,,.. ,,,f\f\Ci 
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Jun 05, 2007 1 RT Total Absent-B7F052401-1 N/A Jun 25, 2007 -u )> )> 
- ru c: ::::: 

May 08, 2007 1 RT Total Absent--B7E081901-4 N/A Jun 04, 2007 (Q (Q ID 

" c " w "' ::r 
May 08, 2007 1 RT Total Absent--B7E081901-3 N/A Jun 04, 2007 .t-.N3 

0 0 (!) -' "' May 08, 2007 1 RT Total Absent--87E081901-2 NIA Jun 04, 2007 
N~ 

~-~ )> 

May 08, 2007 1 RT Total Absent-87E081901-1 NIA Jun 04, 2007 
N 
0 
0 
<D 

Apr 03, 2007 1 RT Total Absent--870033101-4 NIA Apr 16, 2007 m 
0 

Apr 03, 2007 1 RT Total Absent-870033101-3 NIA Apr16,2007 0 
3 

Apr 03, 2007 1 RT Total Absent-B7D033101-2 N/A Apr16,2007 " m. 
Apr 03, 2007 1 RT Total Absent--670033101-1 NIA Apr 16, 2007 

5· 
(Q 

Mar 14, 2007 1 RT Total Absent--B7C140201-4 NIA · Apr 06, 2007 

Mar 14, 2007 1 RT Total Absent--B7C140201-3 NIA Apr06,2007 

Mar14,2007 1 RT Total Absent--87C140201-2 NIA Apr06, 2007 

Mar 14, 2007 1 RT Total Absent--B7C140201-1 NIA Apr06, 2007 

Feb 06, 2007 1 RT Total Absent--878062004 NIA Mar 01, 2007 
m x 
::r 

Feb 06, 2007 1 RT Total Absent--878062003 NIA Mar01, 2007 r::r 
;:;: 

Feb 06, 2007 1 RT Total Absent--878062002 N/A Mar 01, 2007" 

~ Feb 06, 2007 1 RT Total Absent--878062001 N/A Mar 01, 2007 
i:J 

Sample -Coliform Repeat of Receive m 
#Samples Type Results--ID Sample Site Cl Residual ta 

Date Type Sample ID Date (j) 

Jan 09, 2007 1 RT Total Absent-87 A091304 NIA Jan 22, 2007 lw 
Jan 09, 2007 1 RT Total Absent--B7 A091303 N/A Jan 22, 2007 

Jan 09, 2007 1 RT Total Absent-B7 A091302 NIA Jan 22, 2001 m 
>< 

ffian 09, 2007 1 RT Total Absent--B7A091301 NIA Jan 22, 2007 2'. 

~ec 05, 2006 
r::r 

1 RT Total Absent--B6L051401-4 NIA Dec 20, 2006 ;:;;: 

§ec 05, 2006 1 RT Total Absent·-B6L051401-3- NIA Dec 20, 2006 g 
0 

;!;ec 05, 2006 1 RT Total Absent--86L051401-Z NIA Dec 20, 2006 -a 
Ill 

Dec 05, 2006 1 RT Total Absent--86L051401-1 N/A Dec 20, 2006 
(Q 
CD 

1\.0 
£ lr-i ,,,,(\(\!;1 

. -··-· ""··-------··-···---··-··-··------
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Nov 07, 2006 1 RT Total Absent--B6K073401-4 N/A Nov 30, 2006 
1J )> )> 

Nov 07, 2006 1 RT Total Absent-B6K073401-3 N/A Nov 30, 2006 
m c:::::;: 

(C (C '" ID C: () 

Nov 07, 2006 1 RT Total Absent--86K073401-2 N!A Nov 30, 2006 
w en ::; 
0'1 ;:::; 3 
o o ID 

Nov07, 2006 1 RT Total Absent--86K073401-1 N/A Nov 30, 2006 -t!.>a 
~ _ __.. )> 

Oct 03, 2006 1 RT Total Absent--86J032401-4 N/A Oct 19, 2006 N 
0 
0 

Oct 03, 2006 1 RT Total Absent--B6J032401-3 N/A Oct 19, 2006 "' m 
Oct 03, 2006 1 RT Total Absent--86J032401-2 N/A Oct 19, 2006 

0 
() 

Oct 03, 2006 1 RT Total Absent-B6J032401-1 N/A Oct 19, 2006 
3 
ID 
~ 

Sep 19, 2006 1 RT Total Absent--861191801-4 N/A Oct 12, 2006 5· 
(C 

Sep 19, 2006 1 RT Total Absent-861191801-3 N/A Oct 12, 2006 

Sep 19, 2006 1 RT Total Absent--861191801-2 NIA Oct 12, 2006 

Sep rn, 2006 1 RT Total Absent-861191801-1 N/A Oct 12, 2006 

Sample #Samples Coliform T Results--10 
Repeat of 

Sample Site Cl Residual 
Receive 

Date Type ype Sample ID Date m x 
Aug 08, 2006 1 RT Total Absent-B6H081001-4 N/A Sep 01, 2006 :::r 

er 
Aug 08, 2006 1 RT Total Absent-B6H081001-3 N/A Sep 01, 2006 ;::,: 

Aug 08, 2006 1 RT Total Absent--B6H081001 ·2 N/A Sep 01, 2006 -~ 
Aug 08, 2006 1 RT Total Absent--B6H081001-1 NIA Sep 01, 2006 -0 

m 
Jul 11,2006 1 RT Total Absent--B6G111601-4 N/A JuJ28,2006 (Q 

<l> 

Jul 11,2006 1 RT Total Absent-·B6G111601 ·3 NIA Jul28, 2006 -k Jul 11, 2006 1 RT Total Absent-B6G111601-2 N/A JulZB,2006 
-

Jul 11,2006 1 RT Total Absent-86G111601-1 N/A Jul28,2006 m x 
,/Un 06, 2006 1 RT Total Absent--B6F063701-4 N/A Jun 22, 2006 ~ 
ID sr.. ~un 06, 2006 1 RT Total Absent--B6F063701-3 N/A Jun 22, 2006 -
alun 06, 2006 1 RT Total Absent-B6F063701-2 N/A . Jun 22, 2006 s 0 

~Un 06, 2006 1 RT Total Absent--B6F063701-1 NIA Jun 22, 2006 '"ll 
jl] 

May 09, 2006 1 RT Total Absenl--B6E092501 ·4 N/A May 24, 2006 co 

t= 
t: /"l l"lf\f\O 
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May 09, 2006 1 RT Total Absent--B6E092501-3 NIA May 24, 2006 
"U )> )> 

May09, 2006 1 RT Total Absent--B6E092501-2 NIA May 24, 2006 "' c "' (Q (Q "' CD C 0 

May 09, 2006 1 RT Total Absent-B6E092501-1 N/A May 24, 2006 
w en ::;; 
mt:;3 
0 0 CD 

May 09, 2006 1 RT Total Absent--B6E0925011-4 NIA May 24, 2006 - ' :J "' -~ _ _,, )> 

May 09, 2006 1 RT Total Absent--86E0925011-3 N/A May 24, 2006 "' 0 
0 

May 09, 2006 1 RT Total Absent-B6E0925011-2 N/A May 24, 2006 
<D 

m 

May 09, 2006 1 RT Total Absent-B6E0925011-1 NIA May 24, 2006 
0 
0 

Collform Type Repeat of 
3 

Sample #Samples Cl Residual Receive CD 

Date Type Results--ID Sample ID Sample Site Date !R. 
3· 

(Q 

Apr 11, 2006 1 RT Total Absent-6041269-4 NIA Apr 28, 2006 

Apr 11, 2006 1 RT Total Absent-6041269-3 N/A Apr28,2006 

Apr 11, 2006 1 RT Total Absent--6041269-2 NIA Apr 28, 2006 

Apr 11, 2006 1 RT Total Absent-..()041269-1 NIA Apr28,2006 m 
Mar 14, 2006 1 RT Total Absent-603.1525-4 NIA Apr 04, 2006 x 

::.-

Mar 14, 2006 1 RT Total Absent-6031525-3 NIA Apr 04, 2006 C' 
-;::;; 

Mar 14, 2006 1 RT Total Absent-6031525-2 NIA Apr 04, 2006 +-a 
Mar 14, 2006 1 RT Total Absent-6031525-1 NIA Apr04, 2006 "C 

"' Feb 02, 2006 1 RT Total Absent-6020844-4 NIA Mar 09, 2006 co 
Feb 02, 2006 1 RT Total Absent-6020844-3 N/A Mar09, 2006 1t; Feb 02, 2006 1 RT Total Absent--6020844-2 NIA Mar 09, 2006 

Feb 02, 2006 1 RT Total Absent--6020844-1 NIA Mar 09,2006 

Jan 10, 2006 1 RT Total Absent--6011149-4 NIA Feb 02, 2006 m 
>< :s 

.!;3.n 10, 2006 1 RT Total Absent-6011149-3 NIA Feb 02, 2006 0-
CD 

r€ 2,an 10, 2006 1 RT Total Absent--6011149-2 NIA Feb 02, 2006 

i$an 10, 2006 1 RT . Total Absent--6011149-1 NIA Feb 02, 2006 
0 -0 
~ec 06, 2005 1 RT Total Absent-5120737-4 NIA Dec 30, 2005 Ill 

(Q 

Dec 06, 2005 1 RT Total Absent-5120737-3 NIA Dec 30, 2005 a> 

·~~ 
I . 

.... ·~' ·-- .. ,~ ., 0 ' 00 ......... ,.. ........ ,.. ,,.,, /t"\l"lf'l<'l 
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Dec 06, 2005 

Dec 06, 2005 

Sample 
Date 

Nov 08, 2005 

Nov 08, 2005 

Nov 08, 2005 

Nov 08, 2005 

Oct 11, 2005 

Oct 11, 2005 

Oct 11, 2005 

Oct 11, 2005 

Sep 13, 2005 

Sep 13, 2005 

Sep 13, 2005 

Sep 13, 2005 

Aug 02, 2005 

Aug 02,2005 

Aug 02, 2005 

Aug 02, 2005 

Jul 12, 2005 

Jul 12,2005 

&.JI 12, 2005 
<D 

~I 12, 2005 

. DWP Data Query Page 

1 

#Samples 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

RT Total 

RT Total 

Coliform T 
Type ype 

RT Total 

RT Total 

RT Total 

RT Total 

RT Total 

RT 

RT 

RT 

RT 

RT 

RT 

RT 

RT 

RT 

RT 

RT 

RT 

RT 

RT 

RT 

Total 

Total 

Total 

Total 

Total 

Total 

Total 

Total 

Total 

Total 

Total 

Total 

Total 

Total 

Total 

Absent--5120737-2 

Absent--5120737-1 

Results--10 

Absent--5110954-4 

Absent-5110954-3 

Absent--5110954-2 

Absent--5110954-1 

Absent--5101245-4 

Absent-5101245-3 

Absent--5101245-2 

Absent-5101245-1 

Absent-85091334-4 

Absent--85091334-3 

Absent-85091334-2 

Absent--85091334-1 

Absent-5080349-4 

Absent--5080349-3 

Absent--5080349-2 

Absent-5080349-1 

Absent--5071365-4 

Absent--5071365-3 

Absent--5071365-2 

Absent-5071365-1 

Repeat of 
Sample lD 

NIA 

NIA 

Sample Site 

NIA 

NIA 

NIA 

NIA 

NIA 

NIA 

NIA 

NIA 

NIA 

NIA 

NIA 

NIA 

NIA 

NIA 

NIA 

NIA 

N/A 

NIA 

NIA 

NIA 

§ S~~~e ·. # Samples C~:;~m Type Results-ID ~=~p~~ ~6 Sample Site 
"- -- -- - --·- - ----~~··---~ 

'.l'un 07, 2005 

Jun 07, 2005 

RT 

RT 

Total 

Total 

Absent--5060847-4 

Absent-5060847-3 

NIA 

N/A 

Cl Residual 

Cl Residual 

Dec30, 2005 

Dec 30, 2005 

Receive 
Date 

Dec 01, 2005 

Dec 01, 2005 

Dec 01, 2005 

Dec 01, 2005 

Nov 07, 2005 

Nov 07, 2005 

Nov 07, 2005 

Nov 07, 2005 

Oct 07, 2005 

Oct 07, 2005 

Oct07, 2005 

Oct07,2005 

Aug 22, 2005 

Aug 22, 2005 

Aug 22, 2005 

Aug 22, 2005 

Jul29,2005 

Jui29,2005 

Jul 29, 2005 

Jul29,2005 

Receive 
Date 

Jun 24, 2005 

Jun 24, 2005 
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Jun 07, 2005 1 RT Total Absent-5060847-2 NIA Jun 24, 2005 " )> )> ID C ;+ 

Jun 07, 2005 1 RT Total Absent--5060847-1 Jun 24, 2005 
CO CO ID 

NIA <D c 0 
w en or 

May 03, 2005 1 RT Total Absent--NB505067-4 NIA Jun 08, 2005 
co~ 3 
0 0 <D 
- ':::> 

May 03, 2005 1 RT Total Absent--NB505067-3 NIA Jun 08, 2005 
01 N; 
~-~ 

"' May 03, 2005 1 RT Total Absent-NB505067-2 NIA Jun 08, 2005 0 
0 
<O 

May03, 2005 1 RT Total Absent-NB505067-1 NIA Jun 08, 2005 m 
D 

Apr05,2005 1 RT Total Absent-NB504047-4 NIA Apr 20, 2005 0 
3 

Apr05,2005 1 RT Total Absent--NB504047-3 N/A Apr20,2005 
<D 

~ 
:::> 

Apr05,2005 1 RT Total Absent--NB504047-2 NIA . Apr 20, 2005 "' 
Apr 05, 2005 1 RT Total Absent--NB504047-1 NIA Apr20,2005 

Mar 01, 2005 1 RT Total Absent--NB503008-4 NIA Mar 10, 2005 

Mar 01, 2005 1 RT Total Absent-NB503008-3 NIA Mar 10, 2005 

Mar 01, 2005 1 RT Total Absent-NB503008-2 NIA Mar 10, 2005 

Mar 01, 2005 1 RT Total Absent--NB503008-1 NIA Mar 10, 2005 
m x 
::r 

Feb 01, 2005 1 RT Total Absent--NB502007-4 NIA Feb 22, 2005 0-
;:;: 

Feb 01, 2005 1 RT Total Absent--NB502007 ·3 NIA Feb 22, 2005 1--b Feb 01, 2005 1 RT Total Absent--NB502007-2 NIA Feb 22, 2005 
"Cl 

Feb 01, 2005 1 RT Total Absent-NB502007-1 NIA Feb 22, 2005 tr. 
CIC! 

Sample #Samples 
Coliform Type Results--ID 

Repeat of 
Sample Site Cl Residua! Receive L Date Type Sample ID Date 

Jan 04, 2005 1 RT Total Absent--NB501053-5 NIA Jan 20, 2005 

Jan 04, 2005 1 RT Total Absent--NB501053-4 NIA Jan 20, 2005 m x 
~an 04, 2005 1 RT Total Absent-NB501053-3 NIA Jan 20, 2005 2: 

O" 

(;Jan 04, 2005 1 RT Total Absent-NB501053-2 NIA Jan 20, 2005 ,~ 0 

alan 04, 2005 1 RT Total· Absent-NB501053-1 NIA Jan 20, 2005 iJ\r 0 

:!bee 10, 2004 1 RP Total Absent-·NB412156 NB412092 26 SE HILLCREST Dec 29, 2004 Ill 
IQ 

Dec 10, 2004 1 RP Total Absent--NB412155 NB412092 57 NE HILLCREST Dec 29, 2004 

~ 
........ ·- ~ ~ ... 
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Dec 1 o. 2004 1 RP Total Absent-NB412153 NB412092 97 SE HILLCREST Dec 29, 2004 u )> )> 
0,) c :=::: 

Dec 07, 2004 1 RT Total Absent--NB412093-3 NIA Dec29, 2004 cc cc "' CD C O 

"' "' ::r Dec 07, 2004 1 RT Total Absent~NB412093-2 NIA Dec29, 2004 (!) ;::; 3 
0 O CD 

- ' :J Dec 07, 2004 1 RT -Total Absent-NB412093-1 NIA Dec29, 2004 "' -~-~ )> 

Dec 07, 2004 1 RT Total POSlTIVE--NB412092 26 SE HILLCREST Dec29, 2004 "' 0 
0 
<O 

RT E.Coll Absent-NB412092 26 SE HILLCREST Dec29, 2004 m 
0 

Nov 02, 2004 1 RT Total Absent--NB411044-4 NIA Nov 22, 2004 0 
3 

Nov 02, 2004 1 RT Total Absent--NB411044-3 NIA Nov 22, 2004 CD 

~ 
Nov02, 2004 1 RT Total Absent-NB411 044-2 NIA 

:J 
Nov 22, 2004 cc 

Nov 02, 2004 1 RT Total Absent--NB411044-1 NIA Nov 22, 2004 

Oct 05, 2004 1 RT Total Absent--P4J0186-1 37 NEBTH Nov 08, 2004 

Oct 05, 2004 1 RT Total Absent--P4J0186-Z 715 SW4TH Nov 08, 2004 

Oct 05, 2004 1 RT Total Absent--P4J0186-3 34 SE DST Nov 08, 2004 

Sample 
#Samples 

Coliform Type · Results·-ID 
Repeat of 

Sample Site Cl Residual Receive m 
Date Type Sample ID Date x 

;:;; 

Oct05, 2004 1 RT Total Absent-P4J0186-4 216NWBST Novoa, 2004 C' 
;::;: 

Sep 21, 2004 1 RT Total Absent--NB409445-4 NIA Oct 04, 2004 ~ Sep 21, 2004 1 RT Total Absent-NB409445-3 NIA Oct04, 2004 
-0 

Sep 21, 2004 1 RT Total Absent--NB409445-2 NIA Oct04,2004 ID 
<Cl 

Sep 21, 2004 1 RT Total Absent--NB409445-1 NIA Oct 04, 2004 k Aug 03, 2004 1 RT Total Absent-NB408102-4 NIA Aug 30, 2004 

Aug 03, 2004 1 RT Total Absent--NB408102-3 NIA Aug 30, 2004 
1'11 

1-Ug 03, 2004 1 RT Total Absent--NB408102-2 NIA Aug 30, 2004 x 
:::; 

~ug 03, 2004 1 RT Total A)Jsent--NB408102-1 NIA Aug 30, 2004 5' 

::Sul 13, 2004 1 RT Total Absent--NB407305"4 NIA Aug 09, 2004 ~ 0 

~ul 13, 2004 1 RT Total Absent-NB407305-3 NIA Aug 09, 2004 
"ti 

Jul 13, 2004 1 RT Total Absent-NB407305-2 NIA Aug 09, 2.004 lll ca 
~ 

~~ 
. ·- ·~ .. ~ 
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Jul 13,2004 1 RT Total Absent--NB407305-1 N/A Aug 09, 2004 "U )> )> 
"' c :+ Jun 08, 2004 1 RT Total Absent--NB406229-4 N/A Jun 21, 2004 (C (C "' 
" c 0 
.... "' :T Jun 08, 2004 . 1 RT Total Absent-NB406229-3 N/A Jun 21, 2004 oN3 
0 0" 

Jun 08, 2004 1 RT Total Absent-NB406229-2 N/A Jun 21, 2004 
-. ~ ~ 
~·-~ )> 

Jun (!8, 2004 1 RT Total Absent--NB406229-1 N/A Jun 21, 2004 "' 0 
0 

May 26, 2004 
<O 

May 11, 2004 . 1 RT Total Absent--N8405191-4 NIA m 

May 11, 2004 1 RT Total Absent--NB405191-3 
0 

N/A May 26, 2004 0 
3 

May 11, 2004 1 RT Total Absent-NB405191-2 NIA May 26, 2004 " m: 
Sample Coliform Ty e Repeat of Receive 

:0 

#Samples Results--10 Sample Site Cl Residual 
(C 

Date Type P Sample ID Date 

May 11, 2004 1 RT Total Absent--NB405191-1 NIA May26, 2004 

Apr 13, 2004 1 RT Total Absent-NB404148-4 N/A Apr28,2004 

Apr13,2004 1 RT Total Absent--NB404148-3 N/A Apr28,2004 

Apr13,2004 1 RT Total Absent-NB404148-2 N/A Apr 28, 2004 m 
x 

Apr 13, 2004 1 RT Total Absent-NB404148-1 NIA Apr28,2004 
:; 
r:;; 

Mar OZ, 2004 1 RT Total Absent--NB403028-4 N/A Mar 18, 2004 
;::;; 

~ Mar02, 2004 1 RT Total Absent-NB403028-3 NIA Mar 18, 2004 

Mar 02, 2004 1 RT Total Absent-NB403028-2 NIA Mar 18, 2004 iJ 
11> co 

Mar 02, 2004 1 RT Total Absent--NB403028-1 N/A Mar 18, 2004 (!> 

Feb 10, 2004 1 RT Total Absent--NB402085-4 NIA Feb 25, 2004 -lSI 
Feb 10, 2004 1 RT Total Absent-NB402085-3 NIA Feb 25, 2004 

Feb 10, 2004 1 RT Total Absent-NB402085-2 N/A Feb 25, 2004 m 
~ 

iif eb 10, 2004 1 RT -Total Absent--NB402085-1 NIA Feb 25, 2004 

~ 2Jan 13, 2004 1 RT Total Absent--N8401098-4 N/A Jan 28, 2004 

alan 13, 2004 1 RT Total Absent--NB401098-3 N/A Jan 28, 2004 
0 

man 13, 2004 1 RT Total Absent--NB401098-2 NIA Jan 28, 2004 & 
Jan 13, 2004 1 RT Total Absent--NB401098-1 N/A Jan 28, 2004 <!> 

~ 
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Dec 02, 2003 1 RT Total Absent--NB312028-4 NIA Dec 15, 2003 -u )> )> 
Ol c: :=::-

Dec 02, 2003 1 RT Total Absent--NB312028-3 NIA Dec 15, 2003 "' "' lll CD C 0 .... "' ,,. 
Dec 02, 2003 1 RT. Total Absent--NB312028-2 NIA Dec 15, 2003 --.~3 

0 0 CD 
~' ::J 

Sample Coliform Repeat of Receive 
N-

#Samples Type Results-ID Sample Site Cl Residual ~ ,:-.>. }:>-

Date Type Sample !D Date N 
0 
0 

Dec 02, 2003 1 RT Total Absent--NB312028-1 NIA Dec 15, 2003 "' m 
Nov 04, 2003 1 RT Total Absent--NB311021·4 NIA Nov 17, 2003 D 

0 

Nov 04, 2003 1 RT Total Absent--NB311021-3 NIA Nov 17, 2003 3 
CD 
~ 

Nov 04, 2003 1 RT Total Absent-NB311021-2 NIA Nov 17, 2003 :;· 

"' 
Nov 04, 2003 1 RT Total Absent-NB311021-1 NIA Noy 17, 2003 

Oct 07, 2003 1 RT Iota! Absent--NB310165-4 NIA Oct 17, 2003 

Oct 07, 2003 1 RT Total Absent-NB310165-3 NIA Oct 17, 2003 

Oct 07, 2003 1 RT Total Absent-NB310165-2 NIA Oct 17, 2003 m x 
Oct 07, 2003 1 RT Total Absent--NB310165-1 NIA Oct 17, 2003 ::!: 

CT 
Sep 09, 2003 1 RT Total Absent--NB309222-4 NIA Sep 18, 2003 ;::<: 

Sep 09, 2003 1 RT Total Absent--NB309222-3 NIA Sep 18, 2003 t-D 
Sep 09, 2003 1 RT Total Absent-NB309222-2 NIA Sep 18, 2003 " p; 

Sep 09, 2003 1 RT Total Absent-NB309222-1 NIA Sep 18, 2003 co 
(\) 

Aug 19, 2003 1 RT Total Absent--NB308446 NIA Sep 05, 2003 ~ Aug 12, 2003 1 RT Total Absent--NB308294-3 NIA Sep 05, 2003 

Aug 12, 2003 1 RT Total Absent-NB308294-2 NIA Sep 05, 2003 
m 

Aug 12, 2003 1 RT Total Absent-NB308294-1 NIA Sep 05, 2003 x 
2: 

;¢ul08,2003 1 RT Total Absent-NB307216-4 NIA Jul21,2003 ·G'· 
;::;: 

"' e ~ul 08, 2003 1 RT Total Absent-NB307216-3 NIA Jul21,2003 

:ilul 08, 2003 1 RT Total Absent-NB307216-2 . NIA Jul 21, 2003 
0 f:ll 0 

Repeat of Receive .... Sample #Samples Coliform Type Results--ID Sample Site Cl Residual co ..... 
Date Type Sample ID Date ([) 

Jul 08, 2003 1 RT Total Absent-NB307216-1. NIA Jul21,2003 p: 
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Jun 03, 2003 1 RT Total Absent-NB306053-4 N/A Jun 20, 2003 -u )> )> 
ru c ~ 
''"" lll Jun 03, 2003 1 RT Total Absent-NB306053·3 N/A Jun 20, 2003 ro c: " 
.... U> ::r 

Jun 03, 2003 1 RT Total Absent-NB306053-2 N/A Jun 20, 2003 
"' ;:::; 3 
o o" 
- ' :J 

Jun 03, 2003 1 RT Total Absent--NB306053-1 N/A Jun 20, 2003 
c.n ~; 
~-

N 

May 13, 2003 1 RT Total Absent--NB305235-4 NIA May 27, 2003 
0 
0 

"' 
May 13, 2003 1 RT Total Absent--NB305235-3 NIA May 27, 2003 m 

D 
0 

May 13, 2003 1 RT Total Absent--NB305235-2 N/A May 27, 2003 3 
CD 

May 13, 2003 1 RT Total Absent-NB305235-1 N/A May 27, 2003 ~ 
:J 

Apr 01, 2003 1 RT Total Absent-NB304010-4 NIA Apr 17, 2003 
to 

Apr 01, 2003 1 RT Total Absent--NB304010-3 N/A Apr17,2003 

Apr 01, 2003 1 RT Total Absent--NB304010-2 NIA Apr17,2003 

Apr 01, 2003 1 RT Total Absent-NB304010-1 NIA Apr 17, 2003 

Mar 11, 2003 1 RT Total Absent--NB303080-4 NIA Mar 24, 2003 
m 

Mar 11, 2003 1 RT Total Absent-NB303080-3 NIA Mar 24, 2003 x 
;:r 

Mar 11, 2003 1 RT Total Absent--NB303080-2 NIA Mar24, 2003 E' 
;:;: 

Mar11, 2003 1 RT Total Absent--NB303080-1 NIA Mar24, 2003 ~ Feb 04, 2003 1 RT Total Absent--NB302057·4 N/A Feb 14, 2003 
'1:J 

Feb 04, 2003 1 RT Total Absent--NB302057-3 NIA Feb 14, 2003 ll:> 
co 
(j) 

Feb 04, 2003 1 RT Total Absent--NB302057-2 NIA Feb 14, 2003 -F-Sample t; Samples Coliform Type Results-·ID 
Repeat of Sample Site Cl Residual Receive 

Date Type Sample ID Date 

Feb 04, 2003 1 RT Total Absent-N 8302057 -1 N/A Feb 14, 2003 m x 
&an 07, 2003 1 Total Absent--NB301054-4 NIA Jan 27, 2003 

:r 
RT a: 

3 ;:::;: 
t:;Jan 07, 2003 1 RT Total Absent--NB301054-3 NIA Jan 27, 2003 

~ 0 
§!an '07, 2003 1 RT Total Absent--NB301054-2 NIA Jan 27, 2003 
0 '1J 
c\lan 07, 2003 1 RT Total Absent--NB301054-1 NIA Jan 27, 2003 il> 

co 
Dec 03, 2002 1 RT Total Absent--NB212019-4 NIA Dec 11, 2002 CD 

t= 
_,_, __ ,_ 

---·-··----····---·--·-·-·-·--··----.···--~·-----·------·~-----·------·-------·--······-·-· ··········---- ·---·----·----··~-·---.,----~·--·~-----------:----·-"'--·---·-----·---·<~·----·-·-·-·-··-·--····-··-··-·-····---·-···--·-·····-··-··--·······--···-·----------



Data-Or, -- DWP Data Query Page Page L .• 15 

Dec 03, 2002 1 RT Total Absent-·NB212019-3 NIA Dec 11, 2002 "1J )> )> 
lll c :+ 

Dec 03, 2002 1 RT Total Absent-N8212019-2 N/A Dec 11, 2002 
co co lll 
ro·c o 
... "' ::r 

Dec 03, 2002 1 RT Total Absent--NBZ 12019·1 NIA Dec 11, 2002 
(.) ~ 3 
0 0 CD 
- '::> 

Nov 05, 2002 "' ~ 1 RT Total Absent-NB211041 ·4 NIA Nov 18, 2002 ~-....... }> 

"' Nov 05, 2002 1 RT Total Absent--NB211041-3 NIA Nov 18, 2002 0 
0 

"' Nov 05, 2002 1 RT Total Absent-NB211041-2 NIA Nov 18, 2002 m 
0 

Nov 05, 2002 1 RT Total Absent-NB211041-1 NIA Nov 18, 2002 0 
3 

Oct 01, 2002 1 RT Total Absent--NB210032-4 NIA Oct 21, 2002 
CD 
m. 
3· 

Oct 01, 2002 1 RT Total Absent--NB210032-3 NIA Oct 21, 2002 co 

Oct 01, 2002 1 RT Total Absent--NB210032-2 · NIA Oct 21, 2002 

Oct 01, 2002 1 RT Total Absent--NB210032-1 NIA Oct21, 2002 

Sep 17, 2002 1 RT Total Absent--NB209333 NIA Oct02, 2002 

Sep 10, 2002 1 RT Total Absent-NB209184-3 NIA Oct 02, 2002 m 
Sep 10, 2002 1 RT Total Absent-NB209184-2 NIA Oct02, 2002 

x 
:::; 

Sample 
O" 

#Samples Coliform T Results--10 Repeat of Sample Site Cl Residual Receive ;:::c; 
Date Type ype Sample ID Date +-o Sep 10, 2002 1 RT Total Absent--N 8209184-1 NIA Oct02, 2002 

- "ti 
Aug 06, 2002 1 RT Total Absent-NB208117-4 NIA ll:> co 
Aug 06, 2002 1 RT Total Absent-NB208117-3 N/A 

Ci'.> 

~ Aug 06, 2002 1 RT Total Absent--NB208117-2 NIA 

Aug 06, 2002 1 RT Total Absent--NB208117-1 NIA 

Jul 09, 2002 1 RT Total Absent--NB207209-4 NIA m x 
~109,2002 1 . RT Total Absent-NB207209-3 NIA :;r 
CD 5 
ilul 09, 2002 1 RT Total Absent--NB207209-2 NIA ;:::;: 
0 

-~ gJ.1109,2002 1 RT Total Absent--NB207209-1 N/A 
0 
'.ifun 04, 2002 1 RT Total Absent·-NB206070-4 NIA 

"' lll 
Jun 04, 2002 1 RT Total Absent--NB206070-3 NIA (0 

(!) 

I~ 
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Jun 04, 2002 1 RT Total Absent--NB206070-2 NIA "U )> )> 

"'c "" 
Jun 04, 2002 1 RT Total Absent-NB206070-1 NIA ''"" "' CD C O 

,,. "' ::r 
May07, 2002 1 RT Total Absent--NB205109-4 N/A May 30, 2002 .i::.. ~ 3 

0 0 CD 

May 07, 2002 RT 
"""""·N ;3.. 

1 Total Absent-NB205109-3 NIA May 30, 2002 ~ w~ )> 

"' May 07, 2002 1 RT _Total Absent-NB205109-2 NIA May30, 2002 0 
0 

"' May 07, 2002 1 RT Total Absent-NB205109-1 NIA May 30, 2002 m 
D 

Apr 09, 2002 1 RT Total Absent--NB204108-4 NIA May 06, 2002 0 
3 

Apr09,2002 1 RT Total Absent-NB204108-3 NIA May 06, 2002 
CD 
~ 
5· 

Apr 09, 2002 1 RT Total Absent--NB204108-2 N/A May 06, 2002 "' 
Sample #Samples Coliform Type Results--ID Repeat of Sample Site Cl Residual 

Receive 
Date Type Sample ID Date 

Apr 09,2002 1 RT Total Absent-NB204108-1 NIA May 06, 2002 

Mar 12, 2002 1 RT Total Absent--NB203097-4 NIA Apr 04, 2002 m x 
Mar 12, 2002 1 RT Total Absent-NB203097-3 NIA Apr 04, 2002 ;r. 

CT 

Mar 12, 2002 1 RT Total Absent-NB203097-2 N/A Apr04,2002 
;:;: 

~ Mar 12, 2002 1 RT Total Absent-NB203097-1 NIA Apr 04, 2002 

Feb 12, 2002 1 RT Total Absent-NB202102-4 NIA Mar 14, 2002 -u 
Jg 

Feb 12, 2002 1 RT Total Absent-NB202102-3 NIA Mar 14, 2002 

~ Feb 12, 2002 1 RT Total Absent--NB202102-2 NIA Mar 14, 2002 

Feb 12, 2002 1 RT Total Absent--NB202102-1 NIA Mar 14, 2002 

Jan 08, 2002 1 RT Total Absent-N8201656-4 NIA Jan 22, 2002 

Jan 08, 2002 1 RT Total Absent--NB201656-3 NIA Jan 22, 2002 m x 
Jan 08, 2002 1 RT Total Absent--NB201656-2 NIA Jan 22, 2002 :::r 
ro S' 
;:Ian 08, 2002 1 RT Total Absent--N8201656-1 NIA Jan 22, 2002 ;;:;: 

0 ~ gee 11, 2001 1 RT Total Absent--NB112121-4 NIA Jan 04, 2002 
0 "'O !if:ec 11, 2001 1 RT Total· Absent-NB112121-3 NIA Jan 04, 2002 n> 
0 to 
Dec 11, 2001 1 RT Total Absent-NB112121-2 NIA Jan 04, 2002 

~ 
". - - ... 
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Dec 11, 2001 1 RT Total Absent-NB112121-1 NIA Jan 04, 2002 -u )> )> 

"' c "' Nov 06, 2001 1 RT Total Absent--NB111048-4 NIA Nov 19, 2001 "' "' "' CD C o 
,,_ en ::r 

Nov 06, 2001 1 RT Total Absenl--NB 111048-3 NIA Nov 19, 2001 Ol;:::; 3 
0 0 CD - ' " Nov 06, 2001 1 RT Total Absent--NB111048-2 NIA Nov 19, 2001 "' ~ ~ _ ...... )> 

Sample Coliform "' #Samples Results--10 Repeat of Receive 0 
Type Sample Site Cl Residual 0 

Date Type Sample ID Date <O 

m 
Nov 06, 2001 1 RT. Total Absent-NB111048-1 NIA Nov 19, 2001 D 

0 

Oct 09, 2001 1 RT Total Absent--NB110177-4 NIA Oct .31, 2001 3 
CD 

Oct 09, 2001 1 RT Total Absent--NB110177-3 NIA Oct 31, 2001 
~ 
" "' 

Oct o9, 2001 1 RT Total Absent-NB110177-2 NIA Oct 31, 2001 

Oct09, 2001 1 RT Total Absent--NB110177-1 NIA Oct 31, 2001 

Sep 11, 2001 1 RT Total Absent-NB 10918 7-4 NIA Sep 28, 2001 

Sep 11, 2001 1 RT Total Absent-NB 109187-3 NIA Sep 28, 2001 

Sep 11, 2001 1 RT Total Absent--NB109187-2 NIA Sep 28, 2001 rn x 
Sep 11, 2001 1 RT Total Absent--NB109187-1 NIA Sep 2S, 2001 ::r 

6' 
Aug 07, 2001 1 RT Total Absent--NB108173-4 NIA Aug 27, 2001 ;:;; 

~ Aug 07, 2001 1 RT Total Absent--NB 108173-3 NIA Aug 27, 2001 

Aug 07, 2001 1 RT Total Absent-NB108173-2 NIA Aug 27, 2001 
.,, 
III 

Aug 07, 2001 1 RT Total Absent--NB108173-1 NIA Aug 27, 2001 
CC! 

£c Jul 17, 2001 1 RT Total Absent-NB 107323-4 NIA Jul 27, 2001 

Jul 17, 2001 1 RT Total Absent-NB107323·3 NIA Jul27,2001 

Jul 17,2001 1 RT Total Absent--NB 107323-2 NIA Jul 27, 2001 m x 
;!oil 17, 2001 1 RT Total Absent--NB107323-1 NIA Jul 27, 2001 ~ 

CD 6' 
3 ;:;: 
0 -

~ 0 

Glick here to show results grior to 
"' ~ !Q 

Recent Batch Numbers 

~ 
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L 
Morsmans/DEQ: battle lingers 
(Continued from page 1) 
judge granted !hat and agreed 
that the director acted within 
the rules and had not abused his 
authority,n said Erle Nigg1 of 
Bend; water quality manager 
for the Eastern Oregon region 
oftlieDEQ. 

Tho DEQ found tliat "Undu
ly burdensome rloes not relate 
to the citizens who would have 
to pay fur it," said Sheehan. 
~'They,re interpretittg it by say
ing the words •unduly burden~ 
some1 have only to <lo with 
whether or not the cost to build 
the sewe:r line here wou1d be 
much higher than say if you 
had to build it in Bond. So !fit 
:ost you a billion dollars to 
Joild it here and a bi111on in 
Bend, ifs not unduly bmden:.. 
;ometo you." 

Ou the main fosue Nigg said 
'The Enviromnenbu QualitY 
:;om.mission uphe1d the judge's 
letennination that our -enforce
nent and penalty against Tups 
rrailer Park was appropriate:~ 

Sheeh.,, a.-gued that the 
rforsmans had an iniplicit 

waiver;. mental law specialist for the 
"The DEQ has never .,,.. DEQ .. "Regarding tbe EQC 

forced this against the pii.rk be- hearing we just bad1 when the"ir 
fore,'' he said. '~It has been there final order is issued1 the Mors
since 1954, and there bas cer- mans '\vill have 6{I days to ap
tainly . bee~ city sewer within peal that to the Oregon Court of 
two miles. . Appeals.ii 
• In his decision, administra- In the meantltne, the city of 

t1ve law Judge James H;m Madras is Jacking, into ways to 
wrote that· even !fl~ugb city extend the sewer hne even clos
sewer had been within II,000 er. "The city has submitted an 
feet of the Morsmans' patk, f-or application for a loan to extend 
ye~s, nThe DEQ bad not re- se\ver up ID.to that area," said 
q~d the Morstnans to con- Nigg notinr: that it has been a 
!1ect to the .sewage line because Jong-ferro g~al of the city. 
rt. ;ms .~cleat whe~her the · Morsman. who pays out over 
city s extsimg sewer lines' had $61 000 per month on the 
the capac!ty to receive the $700,000 mortgage on the park, 
Morsmans sewage and the is concerned about the 56 or 57 
DEQ was waiting for the city~.s famiUes Jiving in the park. 
new aJ;J:d larger sewage Une to along with their 98 -children, 
rnov~ • .closer to the Moi-smans' who would hav.e to :find new 
park. homes if the park was forced to 

Appeals for the two de-ci- close. 
si~ns are o:i different ti~elines. ..Everything worked fine for 
· "Regarding the motion fu:r 50 years,~• said Morsman., m:io 
summary deter.nllnation, they believes that sabotacre to his dzy 
have 30 ~Yli f;<:m June 18 to we1! system cau;ed severa1 
a.ppeal. that dectsion to the En- sewer spills in 2006. nAfter we 
V?l'~e~tal Quality Co.rn.mis- got it cleaned out, it's worked 
s10~ said Leab Koss, environ~ perfectly ever since-." 

f' - 1 

Mersman, 
DEQ dispute 
continues; 
new rulings 
appealed 

By !folly M. Gill 
News Editor 

Despite two recent decisions 
aga.inSt them, the (lWners of 
Tops Trailer PELTk have not 
given up their fight against an 
order to hook up td city -sewer. 

f"inancially, conn'ecting ls 
not an option, according to Phil 
Mersman, who has owned the 
S5-un.it mobile home park..,Jo
cated on Depot Rciad in 
Madras, with his .Wife ~Brlgj.tte 
since 1994. · · · ' 

"There's no way. I talked to 
my bank and tliey said. boiog 
it's. 1ow~lni;:ome hoillrlng, not a 
lot of turnover, they would not 
even consider loaning th_at kind 
of money to me/' he said. '"I 
don't have the ca.sh flow that 
could repay the loan.'' 

On June 18, two separate de~ 
cisions against the Mormna.ns 
were issued, one from an ad
ministrative law jud.ge· on a re-· 
quest for a waiver ofthe·I'C; <' 
quirement that Tops· oi>lld:· ·the 
sewer Ji:ne, on ·the basis that it 
would be ''unreru;onably bur
densonle," and the other, fnmi·. · 
the Environmental 'Qu.a.lity~· ~ ~ ." 
~mmissiQ.~ on an ap~eal. ~f ·· 

mans oonnect to city sewer and 
pay a fine of $.194,342, or close 
the park. . 

!he Morsmans 1 attorney, 
Michael Sheehan, of Scap
poose, said they plan to appeal 
both rulings. 

In the waiver request, admin
istrative law Judge Dove Gut~ 
man considerflrl whether or not 
the director of the DEQ, Dick 
Pedersen, h<id c-0rrect1y consid
ered the Morsmens' request 

"It went bef~ an ad.minis .. 
trative Iaw judge, and a hearing 
was set. and the DEQ asked for 
• summary opicion, and the 

See Morsman on page 5 

~"""""~ ......... --------
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DATE: 7/17/2009 

ATIN: Mike Sheehan 

15414751038-

FAX 

FAX NUMBER: 503-543-7172 

FROM: CITY OF MADRAS, SARA PUDDY 

FAX NUMBER: 541-475-1038 

PHONE NUMBER: 541-475-2622 

TO: 15035437172 

NOTE: Attached are the documents you requested. 
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Gus Burri! 

15414751038-

From: 
Sent: 
To: 

WATTERS Rick [WATTERS.Rick@deq.state.or.us] 
Monday, July 13, 2009 10:09 AM 
gburrll@ci.madras.or.us 

Cc: OLSON Shanna 
Subject: FW: SRF Loans with ARRA Funds 

This e-mail came back to me Friday "undeliverable" 

Rick Watters, Loan Specialist 

DEQ CWSRF Loan Program 

Fram: WATTERS Rick 
Senti Friday, July 10, 2009 3:25 PM 

TD: 15035437172 P.2'3 3. "~• ~ i' 

Exhibit_L/_Paged 

Ta: 'AdalrV!llage'; 'Amity'; 'ArthCape'; 'Ashland'; 'Athena'; 'Aumsvllle'; 'Bandon'; 'BayCity'; 'Beaverton'; 'Beaverton2'; 
'Bend'; 'Brookings'; 'Cannon Beach'; 'CannonBeach'; 'Canyonvllle'; 'Carlton'; 'CentralPolnt'; 'Charleston'; 
'ClackamasCounty2'; 'ClackamasSWCD'; 'CleanWater'; 'CleanWater2'; 'Coburg'; 'Columbia City'; 'Coos6ay'; 'Coqullle'; 
1COqur!le21

; 
1Cove1

; 'Crescent'; 'Culver'; 1Dallas1
; 'Deschutes County'; 'Oevllslake1

; 'Drain"~ 1Dundeej; 'DunesCity'; ,Eugene'i 
'Florence'; 'GardlnerSD'; 'Garibaldi'; 'Glendale'; 'Gold Beach'; 'GoldHil!'; 'GreenSD'; 'Gresham'; 'Haines'; 'Halsey'; 
'HarborSD'; 'Hermiston'; 'Hillsboro'; 'HoodRlver'; 'Irrigon'; 'Jefferson';.'Klamath co. Schools'; 'KlamathCoSchools'; 
'KlamathFalls'; 'LakeOswego'; 'LaPlne'; 'Lebanon'; 'Lowell'; 'Madras'; 'Malln'; 'McMlnnvllle'; 'Molalla'; 'Monmouth'; 'Monroe'; 
'Moro'; 'Myrtle Polnf; 'MyrtleCreek'; 'Netarts-Oceanslde'; 'Newberg'; 'Newpcirt'; 'Nyssa'; 'Oak Lodge S.D.'; 'Oakridge'; 
'Ontario'; 'OregonCity'; 'Portland'; 'PortOrford'; 'PowderValley'; 'Powers'; 'Pralr!eCity'; 'Redmond'; 'Reedsport'; 'Richland'; 
'Riddle'; 'RockawayBeach'; 'RogueRiver'; 'Roseburg'; 'RUSA'; 'RVSS'; 'Salem'; 'Salem_ Cliff; 'Seaside'; 'Seneca'; 'Shoreline 
S.D.'; 'Silverton'; 'Sisters'; 'Sprtngfield'; 'Stayton'; 'StPaul'; 'Sublimity'; 'SundownSD'; 'Suthertln'; 'SweetHome'; 'Toledo'; 
'Tri·CltyWater'; 'TwinRocksSD'; 'Vernonia'; 'Waldport'; 'WamiSprlngsTrlbe'; 'Wedderburn s.D. '; 'WlndmasterSD'; 'Winston'; 
'Woodburn'; 'Yachats'; 'Yamhlll'; 'Yoncalla' 
Cc: 'SIMPSON Manette'; ISAZA Jaime; HABERMAN Bob; OLSON Shanna; JOHNDOHL .ludy; MCALUSTER Larry; CARLSON 
Kimberly A; MULLANE Neil 
Subject: SRF Loans with ARRA Funds 

Thank you for submitting an application to the Clean Water State Revolvlng Fund (CWSRF) loan program that 
was considered for funding under the American Recovery and Reinvestment Act of 2009. As you may know, 
there was a great amount of interest for these funds and DEQ received a large Increase in applications for 
water quality improvement projects. Based 011 the amount of the capitalization grant received under the Act, 
DEQ Is only able to fund 13 applications out of 160. 

~ All eligible applications were evaluated and Included in DEQ's CWSRF Intended Use Plan (!UP). We regret that 
you did not receive funding at this time and we will use the IUP In considering future allocation of ftlnds when 
they become available. Applicants would still have to satisfy all CWSRF n=qulrements In order to receive a 
loan. 

If you have any questions about application requirements, please contact the CWSRF project officer for your 
region which.can be found on our web site at: http://www.deg.state.or.us/wq/loans/loans.htm 

Additional information regarding the IUP and projects funded under the Act is available on the web site. I 
would also be happy to answer any questions you may have. 

Thanks <Rick 

l 

!tern D 000056 
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.I;o Dregon 
··a 5 ~·· Theodore R. Kulongoski,. Governor 

July 16, 2009 

The Oregon Environmental Quality Connnission 
c/o Stephanie Clark, Assistant to the Connnission 
811 SW Sixth Avenue 
Portland, OR 97204 

Department of Environmental Quality 
Headquarters 

811 SW Sixth Avenue 
Portland, OR 97204-1390 

(503) 229-5696 
· FAX (503) 229-6124 
TIY 1-800-735-2900 

Re: Phillip and Brigitte Morsman Appeal to the Environmental Quality Connnission 
. Department's Answering Brief 

DEQ Case No. WQ/D-ER-07-186 (waiver case) 

Chair Blosser and Members of the Commission: 

Please find enclosed the Department's Answering Brief for the Phillip and Brigitte Morsman 
Appeal to the Environmental Quality Connnission referenced above. · 

If you have any questions, please contact me at 503-229-6408. 

Sincerely, 

Leah Koss 
Environmental Law Specialist 
Office of Compliance and Enforcement 

Cc: Mike Sheehan 

, 
Enclosure 

RECEIVED 
JUL l 7 20D9 

Oregon DEQ 
Office o! the Director 

Item D 000058 
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BEFORE THE ENVIRONMENTAL QUALITY COMMISSION 

OF THE STATE OF OREGON 

IN THE MATTER OF: 
PBILLIP AND BRIGITTTE MORSMAN, 
Doing business as Tops Trailer Park, 

Respondents. 

) 
) 
) 
) 
) 
) 

DEPARTMENT'S ANSWERING 
BRIEF 

OAH Case No. 900963 
DEQ Case No, WQ/D-ER-07-186 

8 The Department of Environmental Quality (Department) submits tbis Answering Brief to 

9 the Environmental Quality Commission (Commission) for its consideration in tlie appeal of the 

10 Administrative Law Judge's (ALJ's) Proposed Order in the contested case hearing on the 

11 Department Director's denial of fue Morsmans' waiver request, filed by Phillip. and Brigitte 

12 · Morsman, Respondents. 

13 I. INTRODUCTION 

14 On December 19, 2007, the Department issued to Respondents Notice of Violation, 

15 Department Order, and Civil Penalty Assessment No, WQ/D-ER-07-186 which alleged four 

16 violations and included a Department Order. The Department alleged that Respondents failed to 

17 . decommission the waste disposal well at property they own located at 23 NW Depot Road in 

18 Madras, Oregon and failed to connect to the City of Madras available sewer system, in violation of 

19 their Water Pollution Control Facilities General Pennit No, 4400, ORS 468B.025(2) and OAR 340-

2 0 044-0015 (3 )(b ). The Department Order required Respondents to decommission the waste disposal 

21 well at their property and to connect the facility to the City of Madras sewer system. 
I 

22 On August 8, 2008, Respondents petitioned the Director for a waiver from the requirement 

23 that they decommission their waste disposal well and connect to municipal sewer, On October 6, 

24 . 2008, the Director responded, denYm.g the request for a waiver. On October 16, 2008, Respondents · 

25 again petitioned the Director for a reconsideration of the waiver request. On October 21, 2008, fue 

26 Director responded, again denying the request for a waiver notwithstanding Respondents' additional 

27 
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1 information and argument. On October 28, 2008, Respondents requested a contested case hearing 

2 on the matter, On June 18, 2009, Administrative Law Judge Dove Gutman issued a Proposed 

3 Order concluding that the Director had not abused his discretion in denying the Morsmans' request 

4 for a waiver. 

5 II. ADMJNIS1RATIVE LAW JUDGE'S CONCLUSION 

6 The ALJ concluded that the Director of the Department did not abuse his discretion when he 

7 denied Respondents' request for a waiver. (Proposed Order, page 8) 

8 III. COMMISSION ACTION REQUESTED 

9 The Department requests that the Commission issue a Final Order upholding the 

10 Administrative Law Judge's Proposed Order. 

11 N. DESIGNATION OF RECORD 

12 The Department agrees that all exhibits admitted by Judge Gutman and the pleadings and 

13 written submissions of the parties. However, the Morsmans' attempt to submit new and additional 

14 information and exhibits into the record is prohibited by rule. OAR 340-011-0575(5) states: 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

Additional Evidence: A request to present additional evidence must be submitted 
by motion and must be accompanied by a statement showing good cause for the 
failure to present the evidence to the administrative law judge. The motion must 
accompany the brief filed under subsection (5)(a) or (b) of this rule. If the 
commission grants the motion or decides on its own motion that additional 
evidence is necessary, the matter will be remanded to an administrative law judge 
for further proceedings. 

Respondents did not file any motion for additional evidence, nor did they file a statement showing 
I 

good cause for the failure to present the evidence to the administrative law judge. Therefore, the 

evidence may not be submitted. Additionally, as a policy matter, it would be inappropriate to use 

information and exhibits not available to the Director in making his decision on the waiver request 

in determining whether or not the Director abused his discretion in making his determination. The 

Department req,uests that the Commission not consider the additional exhibits improperly submitted 

by Respondents. 
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1 V. APPLICABLE LAW AND POLICY1 

2 It is the policy of the Environmental Quality Commission that the injection of wastes to 

3 the subsurface shall be limited and controlled in a manner that protects existing groundwater 

4 quality for current or poteii:tial beneficial uses including use as an underground source of 

5 drinking water.2 The injection of untreated or inadequately treated sewage or wastes to waste 

6 disposal wells and particularly to waste disposal wells in the lava terrain of Central Oregon 

7 constitutes a threat of serious, detrimental and irreversible pollution of valuable groundwater 

8 resources and a threat to public health. The policy of the Environmental Quality Commission is 

9 to restrict, regulate or prohibit the further construction and use of waste disposal wells in Oregon 

10 and to phase out completely the use of waste disposal. wells as a means of disposing of untreated 

11 or inadequately treated sewage or wastes as rapidly as possible in an orderly and planned 

12 manner.3 

13 Oregon law prohibits the new construction, maintenance, or use of waste disposal wells 

14 where any other means of sewage disposal is available.4 OAR 340-044~0015(3) provides: 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

No person shall cause or allow Class V injection systems injecting 
sanitary waste, sewage, or industrial or co=ercial waste into 
sewage drain holes or sewage drill holes, except as allowed under 
OAR 340-044-0015(3)(b), 340-044-0017, or 340-044-0018(3). 
(b) After January 1, 1983, use of exiSting sewage drain holes or 
sewage drill holes is prohibited unless municipal sanitilry sewer 
service is not available to the property. Except for single family 
residences, use of an existing sewage drain hole must be authorized 
by a permit. 
(B) Within 90 days after sanitary sewer service is available to a 
property, the owner of that property shall make connection to the 
sewer and shall abandon and deco=ission the sewage drain hole 
in accordance with OAR 340-044-0040. On a case-by-case basis, 
the Director may waive the requirement to connect to sewer ifthe 

1 The Morsmans make reference to several laws and statutes in fueir Exceptions and Brief, pages 15-18. These 
provisions are irrelevant to the l~ws and regulations at issue in this case. 
2 OAR 340-044-0010(1) 
3 OAR 340-044-0010(2) 
4 OAR 340-044-0012(2) Permits shall not be issued for construction, maintenance or use of an underground 
injection system where any oilier treatment or disp.osal mefuod that affords better protection of public healfu or 

27 . water resources is reasonably availah.le or possible. 
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Director detenillnes that connection·to the sewer is impracticable or 
umeasonabl y burdensome. 

VI. DISCUSSION 

A. Department's position 

The Morsmans do not take exception to any of Judge Gutman's Findings of Fact in her 

Proposed Order. They take exception only to Judge Gutman's conclusion that the Director did 

not abuse his discretio~ in denying the Morsmans' request for a waiver. 5 

The regulation in question is one that confers discretionary authority on the Director. 

Use of the word "may" in statute or regulation indicates that the relevant entity has discretion 

whether to take the action described therein In Defense of Animals, 199 OR App 160, 190, 112 

P.3d 336(2005); State v. Larson, 325 Or. 15, 26, 933 P.2d 958 (1997). 

Thus, the Director cannot be compelled to grant a waiver pursuant to OAR 340-044-

0015(3)(b )(B). Nevertheless, a proper standard for review in a contested· case of the Director's 

exercise of his discretion is whether he abused that discretion (the standard of review used by 

Oregon appellate courts in reviewing discretionary actions). 

Under a review for abuse of discretion, the Director's decision must be found to have 

been within the range of lawful options available to him under the relevant law. See State v. 

Rogers, 330 Or. 282, 310-12, 4P.3d1261 (2000) (discretion means the authority of the decision

making body to choose among legally correct outcomes); McCarthy v. Oregon Freeze-Dry, Inc., 

·327 Or. 185, 188, 957 P 2d 1200 (1998) (court must exercise its discretion according to relevant 

statutory criteria). And the decision must be found not to have been clearly against reason and 

evidence. In the Mqtter of KJ.B. v S.P. V. 218 Or.App 97, 178 P.3d 307. 

5 While the Morsmans only take exception to Judge Gutillan' s conclusion of law, th~ir Exceptions and Brief states 
that they are only seeking a "temporary waiver" and that they will connect when it is financially feasible for them to 
do so. This discussion is irrelevant to whether or not the Director abused his discretion. Furthermore, this 
((promise" is completely unenforCeable and ln8.y not actually cmne to fruition as the Morsmans may never have the 
financial capability to connect even if the line is at their front door. Nor is there any guarantee that the sewer line 
will be brought closer to their property. Finally, a teinporary waiver does not alleviate the enviroDIDental concerns 
posed by this well. 
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I Where, as here, the regulation provides general narrative criteria to inform a discretionary 

· 2 decision (a waiver may be granted where connection to the sewer is "impracticable" or 

3 "unreasonably burdensome"), the question on review for abuse of discretion is whether the 

4 Director properly interpreted the criteria in the rule (whether he reasonably construed the terms 

5 "impracticable" and "unreasonably burdensome"), and, if so, whether his resulting decision was 

6 within the range of his lawful options - i.e. to approve the waiver or deny the waiver- in light of 

7 the policy underlying the law. 

8 The Director was not aware of any prior agency interpretation or application of the 

9 waiver in OAR 340-044-0015(3)(b )(B). Therefore, in considering the Morsman's waiver 

l 0 request, he applied co= on dictionary definitions of the terms "impracticable" and 

11 "unreasonably burdensome." Where operative teID1S of a rule are not otherwise defined, 

12 reference fo the dictionary is proper. See e.g. McCollum v. KMART CORPORATION, 2009 WL 

13 1140164 (OR.App.) The Director concluded that connection to the sewer, though costly 

14 (perhaps even prohibitively so) to the Morsmans, was neither impracticable nor unreasonably 

15 . burdensome as those terms are co=only defined. On review, deference is due to the Director's 

16 reasonable interpretation of the rule. OAR 340-011-0545(3); Don't Waste Oregon Com. v. 

17 Energy Facility Siting, 320 Or. 132, 142, 881P.2d119 (1994) 

18 B. ALJ Gutman's Opinion 

19 In her Opinion, Judge Gutman agreed with the Department's position that the Director 

20 did not abuse his discretion. She found that the Director, as clearly stated in OAR 340-044-

21 0015, ]J.as discretionary authority to grant or deny a waiver. She found that the Director's 

22 definitions of "impracticable" and of "unreasonably burdensome" were reasonable and plausible 

23 and not iuconsistent with the rule itself as Respondent contends. (Proposed Order, page 9-10) 

24 Judge Gutman found that Respondents argument that the Director's definitions of the 

25 teID1S were idiosyncratic was not persuasive. She stated that the Director's use of co=on 

26 dictionary definitions of the terms "impracticable" and "unreasonably burdensome" is supported 

27 by case law and that not limiting the term "unreasonably burdensome" to ability to pay was 
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1 supported by the text of the rule. She reasoned that "the text of the rule is not limited to :financial 

2 considerations only'' and that "such an interpretation would restrict the waiver request to an 

3 ability to pay, which is notthe criteria the Connnission established when it promulgated the 

4 rule." (Proposed Order, page 10) Fi:t:ially, Judge Gutman found that Respondents' argument that 

5 · the Director's decision was arbitrary and capricious is without merit. She found that the Director 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

appropriately construed the terms, reviewed all the evidence presented, weighed competing 

interests and made a decision legally available 'under the law. (Proposed Order, page 10) . 

C. Respondents' suggested fmdings 
. . 

Respondents propose new findings that they ask fue Commission to substitute for Judge · 

Gutman' s conclusion that the Director did not abuse his discretion in denying the waiver. 

Respondents ask that the Commission make fue followi:t:ig :findings: 

1. The preponderance of fue evidence clearly establishes fuat it would be 
impracticable for the Morsmans, given fueir resources at hand to construct the 
sewer line from the Park to Lee Street; · 

2. The preponderance of the evidence clearly shows that it would be "unduly 
burdensome" for fue Morsmans, given fueir resources at hand to construct the 
sewer line from fue Park to Lee Street; 

3. The preponderance of the evidence, including the terms of the proposed order, 
clearly shows that requiring the Morsmans to build the sewer line to Lee 
Street at this point given their limited resources would result in the closure of 
the park and the loss of housing to approximately 55 families as well as the 
Morsmans; and 

4. A temporary waiver is appropriate to allow fue Morsmans to continue to use 
the currently permitted drywell up to fue point that fue City advances sewer 
reasonably close to fue sewage collection point in the park. · · 

Beginni:t:ig with proposals one and two, the issue in this cas.e to be determined by the 
I 

Connnission is very narrow - it is simply whether or not the Director. abused his discretion. 

Because fue rule confers discretion to the Director to grant a waiver, even if the .commission 

finds that connection is unreasonably burdensome or impracticable, this does not lead to the 

conclusion that the Director abused his discretion in denying the waiver. The waiver provision 

·allows consideration of those terms in granting a waiver, but it in no way states that the Director 

must grant a waiver, even ifhe or the Commission :finds those conditions to be present in the 
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1 particular case. 

2 Next, the third proposal asking the Commission to find that the park would close, that 55 

3 families would lose their homes and that the Morsmans would lose their home is also outside the 

4 scope of this case. Again, the issue before the Commission is whether or not the Director abused 

5 his discretion and any conclusion should be regarding that issue. Further, even if this were an 

6 appropriate conclusion to consider, there is zero evidence in the record that the Morsmans would 

7 cli:Jse the park, lose their home, or that 55 families would lose their homes. This is pure 

8 speculation in the briefings and nothing more. 

9 Finally, the fourth proposal for a temporary waiver has been discussed in this Answering 

10 Brief and the Department opposes this proposal. (See page 4, FN 5) Again, this proposal is 

11 outside ofthe issue of whether the Director abused his discretion. 

12 VIJ. CONCLUSIONS 

13 The.only matter on appeal in this. case before the Commission is whether or not the Director 

14 abused his discretion in denying the Respondents' waiver request The regulation at issue confers 

15 discretionary authority on the Director and therefore, the Director cannot be compelled to grant a 

16 waiver pursuant to OAR 340-044-0015(3)(b)(B). The Director's decision was within the range of 

17 lawful options available to him under the relevant law. The Director reasonably interpreted the 

18 criteria for considering a waiver request and properly applied those criteria The Dir.ector also 

19 properly considered the applicable Jaw and policy of the Environmental Quality Commission in 

20 balancing the competing interests at hand. The. Drrector did not abuse his discretion in carefully 

21 considering the evidence presentefi to him and concluding that a waiver was not appropriate in this 

22 case. 

23 The Department requests that the Administrative Law Judge issue a proposed order that 

24 finds that the Director did not abuse his discretion in denying Respondents waiver request. 

25 

26 

27 

J/ l&f iDDj 
Date l l Leah Koss 

Environmental Law Specialist 
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BEFORE THE ENVIRONMENTAL QUALITY COMMISSION 

OFTHESTATEOFOREGON 

JN THE MATTER OF: ) 
) 

PHILLIP and BRIGITTE MORSMAN, ) 
doing business as TOPS TRAILER } 
PARK, ) 

Petitioners. ) 
) 
) 
) 

~~~~~~~~~~~~) 

DEQ Case No. WQ/D-ER-07-186 

OAR Case No.: 900963 

PETITIONER'S BRIEF AND 
EXCEPTIONS TO THE 
RULJNGS AND PROPOSED 
ORDER OF HEARING 
OFFICER 

12 Petitioner, Phillip and Brigitte Morsman, dba Tops Trailer Park ("Morsmans"), 

13 hereby excepts from the rulings of the administrative law judge and to the Proposed Order 

14 as detailed below and for the reasons stated below. 

15 I. EXCEPTIONS 

16 The Morsmans except to: 

17 1. the ALJ' s Conclusion of Law and Opinion finding that the Director's denial of the 

18 request was not an abuse of discretion and that the facts relied on by the Director 

19 were supported by substantial evidence. 

20 II. DESIGNATION OF RECORD 

21 The Morsmans designate all exhibits admitted by Judge Gutman and the pleadings 

22 and written submissions of the parties. The Morsmans also request that the EQC take 

23 administrative notice of the more recent attempts of the Morsmans to obtain a bank loan 
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1 to finance the sewer connection (Exhibits 5, and 6), as well as current cost estimates from 

2 contractors to build the sewer connection in response to EQC questions and suggestions 

3 at the hearing before the EQC on the main case (Exhibits 7 and 8), along with Exhibit 9 

4 (R-43 from the main case) state well testing data; and Exhibit 10, a map of the area (R-3 

5 from the main case). 

6 ill. BACKGROUND 

7 The Morsmans are an older retired couple who own, live in, and manage on a full 

8 time basis the TOPs manufactured home park ("park") on the west side of Hwy 26 north 

9 of Madras. The park has approximately 55 resident families (including about 100 

10 children) and older single people almost all of whom are low income, almost all of whom 

· 1 own their own homes in the park, and almost all of which homes are older singlewides. 

12 The park has been in existence since 1954. Sewage disposal is through a parkwide 

13 collection system which leads to a large underground septic tank. Solids are regularly 

14 pumped from this tank and hauled away by a licensed septic company. The remaining 

15 liquids go from the tank to a drywell which has been in operation over the same time 

16 period. The system is currently permitted byDEQ and has been for a number of years. 

17 In 2006 there was problem where the drywell was sabotaged, its lid broken off 
' 

18 and materials including garbage bags and sweatshirt shoved down the well shaft. As soon 

19 as drywell was cleaned of these materials the well was back into full operation and the 

20 system has been working fine ever since. The person who did the damage has never been 

21 identified, but a suspect has since been removed from the park and there have been no 
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problems since. 

The park itself is outside the city limits of the City of Madras. However, a line of 

property owned by a single developer bordering on the south side of the park is annexed 

to the City and the area immediately to the north and west of the park leading up to the 

Madras airport has also been annexed. See Exhibit 1. The area to the south of the park 

beyond the developer's line of houses down to Lee Street has not been annexed to the 

city, is more or less fully developed with many homes, but is not served by city sewer 

which now stops south of them at Lee Street. 

Recently there was a proposal to fund the extension of the city sewer up from the 

south through the neighborhood and to the park with state Community Development 

Block Grant funds on application from the City. The application was not successful 

because it could not be shown that the majority of the parcels that would benefit from the 

sewer were low income. This was because, even though the residents of the park do 

certainly qualify as low income, many of the residents of the area to the south do not and, 

moreover, vacant lots in the area to the south were counted by the state against eligibility. 

The Morsmans themselves are not well off. Income tax records were presented to 

the Director for 2006 and 2007 showing thatnet income for the Morsmans was $14,757 

in 2006 and $19,362 in 2007. The Morsmans' adjusted gross income from their 2008 

Form 1040 was $25,370 (Exhibit 4). Since the crash of the economy, especially in central 

Oregon, where the most recent state figures (OED July 2009 report with May 2009 data) 

show Jefferson County unemployment at 16.4% seasonally adjusted, cash flow from the 
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1 park is down further. Documentation was also presented to the Director showing that the 

2 Jefferson County Assessor's real market value of the park for the year ending June 30, 

3 2008 was $606,2331 with the net mortgage on the park at roughly $788,000 as of October 

4 2007 and approximately $770,000 as of May 2009. Thus the mortgage on the park 

5 substantially exceeds the real market value of the property even with the real market 

6 value determined before the onset of the current recession. 

7 The DEQ has demanded that the Morsmans either pay to build a sewer line from 

8 the park approximately 2,000 feet south to the nearest city sewer connection at Lee Street 

9 at the south end of the neighborhood south of the park or close the park. (A-12, Notice of 

10 Violation, p.4 Department Order, 112 and 3a (2145)). 

1 The Morsmans have spent a good deal of time and effort to obtain cost estimates 

12 for building such a sewer line through the hard rock underlying this area. The Morsmans 

13 provided cost information from three entities: Knife River at $400,000 not counting 

14 engineering (R30)(April 22, 2008); Tye Engineering estimating around $50,000 +/- 20% 

15 for engineering plans alone (R3 l )(April 22, 2008); and Hooker Creek Asphalt and Paving 

16 with a $392,000 estimate for construction. (R.32)(April 23, 2008). These estimates do not 

17 include city fees including SDCs and others estimated at approximately $30,000. In 
I 

18 response to questions from the EQC chair at the hearing on the main case suggesting that 

19 the estimates under current conditions might be substantially lower, the Morsmans asked 

The Jefferson County reports that figures for FY2009 will not be ready until 
October 2009. 
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for current cost estimates. The response from Knife River is for $414,500 (Exhibit 7)(July 

7, 2009). The response from Tye Engineering is for $48,970 +/- 20% for engineering 

alone. (Exhibit 8)(June 29, 2009). As of the time of filing this brief a response from 

Hooker Creek Asphalt and Paving had not yet been received. Based on the two new cost 

estimates the costs are not significantly different than those in the earlier bids. 

The Morsmans also went to their bank (Bank of the West) to see if the bank would 

be willing to provide a loan to finance the construction of the sewer. At the time they 

made the request the Morsmans had not gotten back the information from the construction 

companies showing the likely cost in the $400,000 range and so asked the bank if a loan 

in the $300,000 range would be possible. The bank refused the loan on the grounds that 

the Morsmans' ratio of income to existing debt was insufficient to cover a new loan of 

$300,000, much less one in the $400,000 range (R36 in the main case). The 2008 letters 

from the construction companies and the 2008 letter from the bank were provided to the 

Director. 

Since then the Morsmans have again asked banks in the area for loans for the 

construction of the sewer connection. Exhibit 5 is the response from the Bank of the 

West manager on July 7, 2009 denying the Morsmans' loan request in the amount of 
I 

$460,000. Exhibit 6 is a letter from Community First Bank dated July 8, 2009 denying 

the Morsmans' request for a $460,000 loan. Both letters indicate that the reason for the 

denial of the loans was an insufficient level of income to cover the repayment of the 

loans. 
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IV. THEWAIVERREQUEST 

It is also important to emphasize that the Morsmans' request for waiver has never 

been that a waiver would mean that they would never have to connect to the Madras 

sewer. The request has been, and is now, that while they are fmancially unable to connect 

to the sewer by building a major underground sewer line from the mid-eastside line of the 

park to the current placement of the City's sewer at Lee Street (at the distance of 

approximately 2,000 feet through hard rock), they are willing to connect when the City 

in due course extends the sewer from within the City limits at Lee Street (See Exhibit 10) 

up to the City territory on the southern boundary of the park and then to the city. limits 

just to the north of the park (the City's airport area). At that point the costs should be 

within the Morsmans' financial capability and the Morsmans will connect and participate 

in the usual repayment mechanism used by cities. 

In this connection it should be noted that the City substantially financed the 

extension of its sewer line from below the two parcels of property just south of Lee Street 

to the new hotel built in the area of those two parcels. Having done this the City then 

provided for the extension of the sewer line northward all the way to Lee Street. 

The area to the north of Lee street but below the park (the "Neighborhood") is 

divided into two parts. The first is the "flag pole" and the "flag" of lots along the right 

side (parallel to the highway) from approximately Lee Street to the north end and to the 

left of which there is a triangle containing many more small lots, all of this is the 
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1 "O'Meara Property." All these lots have recently been annexed into the City. The 

2 remaining area south and west of the O'Meara Property over to the railroad and down to 

3 Lee Street is not in the City even though it is surrounded on all four sides by the City. 

4 Note also that the area to the north and west of the park is also within the City limits. The 

5 City has brought the sewer line up to Lee Street. The City, as noted above, attempted to 

6 obtain CDBG funds to extend the sewer further northward but was thwarted in this 

7 because so much of the property between Lee Street and the park is not low income. 

8 However, the construction of the sewer from the hotel north to Lee Street is an indication 

9 that the City has some intention to facilitate the development of the "Neighborhood" area 

10 by the provision of sewer, especially to the O'Meara area on the northside recently 

1 annexed to the City. Extension of the sewer to the northeast comer of the O'Meara 

12 section of the "Neighborhood" would place the sewer line adjacent to the Morsman 

13 property and sharply reduce the cost of connection. 

14 Thus the issue is not whether the Morsmans are to be given a permanent waiver, 

15 but whether a waiver limited to the period it will take the City to extend the sewer line to 

16 the vicinity of the park's sewage connection point about halfway up the right side of the 

17 park would be consistent with the DEQ's policy ofphasin9 out drywells moderated by the 

18 waiver provisions when, as here, it is financially impossible to extend the line 2,000 feet. 

19 In sum, the Morsmans are willing to connect when the sewer line is brought within their 

20 financial capability; the alternative is the destruction of the park and the loss of the homes 

21 of the Morsrnans and the residents. 
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A. 

V. DEQ RULES AND PRACTICE ON 
DRYWELLS AND W AIYER 

"Availability" of Municipal Sewer 

5 OAR 340-044-0010(2) provides in part: 

6 The injection of untreated or inadequately treated sewage or 
7 wastes to waste disposal wells and particularly to waste 
8 disposal wells in the lava terrain of Central Oregon constitutes 
9 a threat of serious, detrimental and irreversible pollution of 

10 valuable groundwaterresources and a threat to public health. 
11 The policy of the Environmental Quality Commission is to 
12 restrict, regulate or prohibit the further construction and use of 
13 waste disposal wells in Oregon and to phase out completely 
14 the use of waste disposal wells as a means of disposing of· 
15 untreated or inadequately treated sewage or wastes as rapidly 
16 as possible in an ordered and planned manner. 
17 
18 EQC rule OAR 340-044-0015(3)(b)(A) then goes on to say: 

9 
20 (A) A sanitary sewer shall be deemed available to a property when, 
21 
22 (i) A sanitary sewer is extended to within 300 feet from the 
23 property boundary for a single family dwelling or other 

. 24 establishment with a maximum design flow not more than 450 
25 gallons per day, or 200 feet multiplied by the number of 
26 dwellings or dwelling equivalents for other establislnnents or 
27 greater flows. 
28 
29 (Emphasis added). 
30 
31 Thus under a strict reading of the rule just stated sewer service would have been 

' 
32 'deemed available' to the Morsmans' park when the city's sewer was 11,000 feet from 

33 the park ( 5 5 dwellings times 200 feet), that is to say at a distance of more than two miles. 

34 

35 
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1 B. DEQ's Implicit Waiver 

2 Over the years the DEQ has never strictly enforced the "200 feet X the number of 

3 units" part of the rule without looking at the facts and the waiver portion of the rule, it 

4 being clear that to look only at the "200 feet X units" would cross the line to 

5 "impracticable or unreasonably burdensome" and create a lot of hardship and 

6 homelessness in situations like this. 

7 Implicitly, the DEQ has always taken the position that the Morsmans would have 

8 to connect to the sewer only when the cost to do so was financially "practicable." We 

9 know this because the DEQ knew when the permit was issued in the mid-1990s that a 

I 0 drywell was involved, they knew as well that downtown Madras had a functioning sewer 

1 system, and they knew that the City's sewer system was a little over one mile from the 

12 park. Given these circumstances the DEQ administration granted an implicit waiver 

13 pursuant to OAR 340-044-0015(3)(b)(B) by looking at the facts and then issuing and 

14 renewing the permit at appropriate intervals. In fact DEQ's Eastern Region 

15 Administrator Joni Hammond has made it clear that her interpretation of the rule in this 

16 case is that "reasonably available" means 1/4 of a mile. See R-542
, p.1. See also 

17 Hammond, R-54, p.2, ~2: 

18 At the meeting "reasonably available" was defined as a 
19 location approximately 1/4 mile from the TOPS Trailer Park." 

2 The R-54 and other "R" references are to Exhibit numbers for admitted exhibits in 
the main case. 
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I and again, Hammond, R-54, p.3: 

2 Based on the number of dwelling units at the park, these rules 
3 would require TOPS to extend a sewer line up to 2.5 miles, 
4 while we have defined a reasonable distance in this case as 
5 approximately 1/4 mile. 
6 
7 Thus, in practice, an implicit waiver in the form of permit renewal was granted 

8 when the cost to connect would plainly be disproportionately costly. The DEQ implicitly 

9 granted a waiver to the Morsmans when the city sewer was one block south of Lee Street 

10 (well within the 11,000 feet), yet refused it when the sewer moved north one block from 

11 Cedar Street to Lee Street. 

12 C. EQC's Formal Waiver Rule 

13 In OAR 340-044-00 l 5(3)(b )(B) the EQC explicitly provides for a waiver of the 

14 connection requirement: 

15 (B) Within 90 days after the sanitary sewer service is available to a 
16 property, the owner of that property shall make connection to the sewer and 
17 shall abandon and decommission the sewage drain hole in accordance with 
18 OAR 340-044-0040. On a case-by-case basis, the Director may waive 
19 the requirement to connect to sewer if the Director determines that 
20 connection to the sewer is impracticable or unreasonably burdensome. 
21 (Emphasis added). 

22 In sum, DEQ' s past treatment of the Morsman property is inconsistent with its 

; 

23 current claim that the Morsmans' drywell poses such a threat to the groundwater 

24 resources of the area that the park must be shut down if the Morsmans do not have the 

25 roughly $500,000 in financial resources required to built the roughly 2000 feet of sewer 

26 line to Lee Street. 
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VI. THE DIRECTOR'S INTERPRETATION OF THE RULE 

A. Overview and Context 

3 This case appears to be the first time that there has been a request for a waiver. 

4 (DEQ Memorandump.4, line 19 andDEQ Response to Discovery, Exhibit 2 (3089)). 

5 In his response to this request the Director tries to justify his refusal in five ways: 

6 

7 

8 

9 

10 

1 

12 

13 

14 

15 

16 

17 
18 

B. 

1. Through his adoption of dictionary definitions of the waiver rule's 

"impracticable" and "unduly burdensome" language in a way that clearly 

defeats the purpose of the waiver provision. 

2. Through the claim that the waiver in this case would pose a substantial 

threat public health and to the groundwater resources of the area. 

3. Through his claim that the Morsmans have not shown that the park would 

close if the waiver were denied; 

4. Through his claim that the Morsmans haven't shown that they don't have 

substantial other financial resources other than the park; and, 

5. That the depth of the drywell violates a clearly set forth policy in OAR 340-

044 prohibiting drywells deeper than 100 feet. 

Criteria Used by the Director to Determine Whether an 
Otherwise Required Connection to a Sewer is "Impracticable" 

19 When asked in discovery what criteria the Director uses to determine whether the 

20 proposed connection to a sewer would be "impracticable," the DEQ responded that the 

21 criteria used to determine "impracticability" is whether the proposed connection is 
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1 "impracticable." Morsman Discovery Request and DEQ response of May 7, 2009. 

2 Exhibit2. 

c. Criteria Used by the Director to Determine Whether an 3 
4 
5 
6 

Otherwise Required Connection to a Sewer is "Unduly Burdensome" 

When asked what criteria the Director uses to determine whether the proposed 

7 connection to a sewer would be "unreasonably burdensome," the DEQ responded 

8 similarly that the criteria used to determine "unreasonably burdensome" is whether the 

9 proposed connection is "unreasonably burdensome." Morsman Discovery Request and 

10 DEQ response of May 7, 2009 to Discovery, Exhibit2. 

11 D. Director's Interpretation of "Impracticable" 

12 The Director has determined what "impracticable" means in this context by 

13 consulting his dictionary and arriving at the following determination. The meaning of 

14 impracticable is "incapable of being performed or accomplished by the means employed 

15 or at command." Director's letter of October 6, 2008, p.2 if3. The Director then 

16 concludes in this case that since "the work is capable of being accomplished and that 

17 there are contractors in the area that will in fact perform this work," connecting to 

18 the sewer is not 'impracticable."' Director's Waiver Denial letter of October 6, 2008, 

19 p.2 if4. (Emphasis added). 

20 The Director in his second denial letter goes on to say that "the fact that two cost 

21 . estimates of the work to connect have been provided, shows that connection to the City 

22 sewer is clearly not impracticable, as the work is capable of being performed." Director's 
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letter of October 21, 2008, p.2 ill. 

Thus, under the Director's interpretation, in any situation where the applicant for a 

waiver is able to find contractors willing to provide estimates of the cost of connection, 

the applicant will automatically be denied the waiver on impracticability grounds, 

because if a person is able to obtain a cost estimate from a contractor, no matter what the 

estimate may be-e.g, $20 billion, the connection requirement is, therefore, for that very 

reason not "impracticable." 

This interpretation is clearly unreasonable, arbitrary and capricious. 

E. Director's Interpretation of "Unreasonably Burdensome" 

In determining whether the cost to the Morsmans of building the sewer connection 

is "unreasonably burdensome" the Director again looks to his dictionary where he selects 

the following abstract definitions, out of context with the word that "unreasonably" 

modifies, i.e. "burdensome": 

(a) Unreasonable: "not governed by or acting according to reason; not 
conformable to reason; absurd, exceeding the bounds of reason or 
moderation." 

(b) Reasonable: "being in accordance with reason; not extreme or excessive; 
moderate, fair, possessing sound judgment." Director's letter of October 6, 
2008, p.2 if4. 

' 

The Director then embellishes on his definition of "Unreasonable" as to the cost 

of connection so as to define it as a comparison of whether the cost to build the 

connection in the current case and place is significantly more than would be the case 

in some other place and circumstance. In rejecting the request for a waiver he finds, 
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1 "In addition, there is no evidence that the cost of connection is an 
2 unreasonable one. There are no cost comparisons of the same work being 
3 performed somewhere else where the cost was much less, for example, 

. 4 which would suggest that these estimates are extreme or excessive." 
5 Director's letter of October 6, 2008, p.3 if2. 
6 
7 Thus "unreasonably burdensome" in the mind of the Director would focus not on 

8 the financial capability of the applicant to pay for the connection, nor on "burdensome" 

9 which clearly relates to the impact on the person asking for the waiver, but would instead 

10 be just a comparison of the cost to connect here, relative to the cost to do a similar project 

11 in some other place. Is not such an interpretation sufficiently out of sync with what 

12 would appear to be the plain meaning of the waiver rule language to constitute an 

13 arbitrary and capricious interpretation? And since the DEQ publishes no guidance on this 

4 interpretation of the rule, and since even when asked what its criteria are for determining 

15 whether a proposed connection would be "unreasonably burdensome" it simply responds 

16 that it is "unreasonably burdensome" when it is "unreasonably burdensome." (See N. C 

17 above), is this interpretation and the denial of the waiver based upon it not unreasonable 

18 and an abuse of discretion? 

19 Moreover, consider the defmition of"burdensome" and "burden" from Webster's 

20 New Collegiate Dictionary. 

21 Burdensome: Grievous to be borne; oppressive; onerous. 

22 Burden: Thing home, load; hence care, responsibility; something home with 

23 difficulty; a heavy obligation or expense. 

24 Do these definitions of "burdensome" and "burden" not make more sense in the 
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1 context of the rule? Does not "unreasonably burdensome" clearly relate to the size of the 

2 burden giving rise to the request for the waiver, relative to the person who has to carry it? 

3 Are not the Director's choice of definitions clearly unreasonable and arbitrary and 

4 capricious? 

5 Having adopted these definitions, the Director concludes that given these 

6 definitions he is "unconvinced that your compliance with the law would be unreasonably 

7 burdensome to you" and rejects the waiver request Director's letter of October 6, 2008, 

8 p.3 iJ2. 

9 F. The Context of Related DEQ Rules and Statutes 

10 It may provide context as to the proper interpretation of the waiver language at 

-1 issue here to review how DEQ rules and related statutes treat people in parallel situations, 

12 for example: 

13 I. The extreme view taken here is inconsistent with other parts of OAR 340-

14 044-0015 (dealing with injeetion systems), for example, OAR 340-044-0015(2): 

15 No person shall cause or allow the following types of Class V 
16 injection systems injecting: 
17 
18 (b) Fluids from industrial or commercial processes that use 
19 hazardous substances or toxic materials including petrolelim 
20 products. The Directoi may grant exceptions to this prohibition 
21 and issue a permit if: 
22 
23 (A) No other reasonable alternative to injection is 
24 available; (1153) 

25 
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1 Thus even when dealing with injection of materials involving toxic and hazardous 

2 materials into the ground, the threshold showing is simply that "no other reasonable 

3 alternative ... is available." 

4 2. ORS 183.335 and ORS 183.540 dealing with the impact of agency rules on 

5 small businesses. 

6 ORS 183.335(2)(b)(E) requires agencies adopting rules shall provide a fiscal 

7 :impact statement which shall include an analysis of the cost of compliance's effect on 

8 small businesses. Moreover, ORS 183.540 ("Reduction of economic impact on small 

9 business") requires: 

10 If the statement of cost of compliance effect on small business ... shows 
11 that a rule has a significant adverse effect upon small business, to the extent 
2 consistent with the public health and safety purpose of the rule, the agency 

13 shall reduce the economic impact of the rule on small business by: ... 
14 
15 
16 

17 3. 

(5) Otherwise establishing less intrusive or less costly alternatives 
applicable to small businesses. 

ORS 454, dealing with sewage treatment and disposal systems, also 

18 manifests special concern for minimizing where possible the impacts of rules on 

19 vulnerable populations. 

20 Consider ORS 454.365 Safety Net Program to Provide Financial Relief: 

21 (1) Any municipality providing sewage collection, treatment and 
22 disposal services within an affected area shall approve and adopt a safety 
23 net program designed to provide :financial relief to eligible property 
24 owners who would experience extreme :financial hardship if required to pay 
25 costs associated with the construction of and connection to treatment 
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3 

lines. 

4. 

works.3 (Emphasis added). 

The variance provisions of ORS 454.657 reflect similar concerns: 

ORS 454.657 Variance from, subsurface sewage disposal rules or 
standards; conditions; hearing. 

( 1) The commission shall grant such specific variance only where after 
hearing it finds that strict compliance with the rule or standard is 
inappropriate for cause or because special physical conditions render strict 
compliance unreasonable, bnrdeusome, or impractical. 

(2) The commission shall adopt rules for granting variances from rules 
or standards pertaining to subsurface sewage disposal systems in cases 
of extreme and unusual hardships. The rules shall provide for 
consideration of the following factors in reviewing applications for 
variances due to hardship: 

(a) Advanced age or bad health of applicant; 

(b) Relative insignificance of the environmental impact of 
granting the variance; 

(c) The need of applicants to care for aged, incapacitated or 
disabled relatives. 

(3) The department shall strive to aid and accommodate the needs 
of applicants for variances due to hardship. 

(4) Variances granted due to hardship may contain conditions such 
as permits for the life of the applicant, limiting the number of 
permanent residents using a subsurface disposal system and the 
use of experimental systems for specified periods of time. 

Note that ORS 454.505(5) defines "sewage trea1ment works" as including sewer 
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5. Conclusion 

2 These examples of related rules and legislation show that terms like 

3 "impracticable" and "unreasonably burdensome" should have their normal commonsense 

4 or dictionary meanings (see above) as they relate to the burden placed on those impacted 

5 by the rules, which is clearly what the waiver provision is meant to provide for. 

6 "Impracticable" should relate to the availability of resources in the hands of those called 

7 upon to make substantial outlays to comply with the rules. "Unreasonably burdensome" 

8 should have the same connotation. 

9 The interpretation adopted by the Director, that "impracticable" relates just to 

10 whether there are any contractors available who would do the project for some amount of 

1 money no matter how large, misses the point. Similarly to interpret "unduly 

12 burdensome" as relating to whether the cost of the project in Jefferson County is not 

13 much different from the cost of a similar project if done in Crook County, again, clearly 

14 misses the point, and secondly doesn't make sense. It implies that if a required project is 

15 inexpensive and well within the financial resources of the person bearing the burden, but 

16 costs twice as much on site in Jefferson county then it would in Crook County then the 

17 applicant would qualify for a waiver, whereas if the costs were the same in each county, 

18 but the cost was wildly exorbitant then the applicant wouldn't qualify regardless of his or 

19 her ability to pay. 

20 

21 
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G. Who is the Draftor of the Director's Decision Letters Providing the First 
Interpretation of the Rule and Refusing the Waiver Request 

In response to the Morsmans' discovery request for a copy of the Director's file on 

5 the waiver request, a much blacked out set of documents was provided. (Exhibit 3). 

6 These documents included some email exchanges. There it appears that the DEQ 

7 delegated the task of framing for the first time the interpretation of the language of the 

8 waiver rule, and then using that interpretation of the rule to deny the Morsmans' request, 

9 to the DEQ's attorney on both the main DEQ case against the Morsmans now before the 

10 EQC and the Morsmans' waiver case. These cases are adversary proceedings, and to 

11 assign these tasks to the very capable and ardent attorney representing the DEQ oil these 

12 cases would appear to compromise what should have been a neutral and objective 

13 interpretation of the EQC's rule, and the Morsmans' right to have a neutral and objective 

14 decision from the Director. Can we imagine the court of appeals allowing an attorney for 

I 5 one side to draft its decision in a case between the two parties, especially without telling 

16 the other side? 

17 

18 

19 
20 
21 
22 

23 

24 

H. Closure of the Park 

The Director further attempts to justify his decision by claiming that: 

"There is also no evidence that the requirement to connect to municipal 
sewer would necessarily lead to closing·ofthe Park, nor would the sale of 
the Park necessitate changiJ1g the current use of the Park for the current 
tenants." Director's Decision letter of October 2 I, 2008, p.2, iJ2. 

The requirement in the Order recently confirmed by the EQC requires that: 

3. Within sixty ( 60) days of the date of this Notice and Order, either: 
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(a) Connect the Facility to the City of Madras sewerage system; or 

2 (b) Disconnect all plumbing fixtures from the waste disposal system and 
3 ensure that all plumbing fixtures are connected for discharge only to au 
4 approved and property permitted disposal system that is not failing ' ' .4 

5 Thus it is clear that if the Morsmans don't have the $450,000 to build the 

6 connection to the Lee Street sewer at approximately 2000 feet, the alternative is to 

7 disconnect all 55 homes from the existing septic tank drywell system and connect to some 

8 other permitted system. But there is no other permitted system available. A septic 

9 drainfield won't work-as everyone agrees-due to the basalt layer under this whole area of 

10 the county. There is no other sewer option. This means that in the absence of a waiver 

11 the only choice is to disconnect all 55 units from sewage disposal; without sewage 

2 disposal, the residents c<1-n't occupy the units. Residents of the park must therefore find 

13 somewhere else to live. Hence closing of the park. 

14 The DEQ and the Director have also suggested that in the event that it is 

15 fmancially impossible for the Morsmans to build the 2000 foot sewer line, the Morsmans 

16 could simply sell the park to someone else who would then pay to connect to the Lee 

17 Street sewer, and at the same time maintain the park in its current use with the current 

18 tenants. 

19 There is no evidence at all to support this claim. Consider, the park currently has a 

20 mortgage of over $770,000. The real market value of the park, according to the County 

4 DEQ, Notice of Violation, Department Order and Civil Penalty Assessment, 
December 19, 2007, p.4. 
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1 Assessor, is $606,233 (and this is with the $100,000 gain in value between 2006 and 2007 

2 but before the collapse of the economy). We also know from the Morsmans' income tax 

3 returns that their net incomes including park revenues net of park costs year by year are 

4 Year 2006 = $14,757, Year 2007 = $19,362, and Year 2008 = $25,370. The income from 

5 the park is low because the residents are almost all low income. Thus the likelihood that 

6 in this economy a buyer will materialize with $770,000 to clear the mortgage and then 

7 cover the approximately $450,000 cost of connecting to the sewer, while at the same time 

8 deciding to maintain the use of the property as a low income singlewide manufactured 

9 home park with net revenues per annum in the $15,000 to $26,000 range, is clearly 

10 unreasonable. 

1 I. Morsmans' Assets 

12 In trying to justify his decision on the waiver the Director also suggests again that 

13 not enough data was filed to justify a waiver: 

14 "While these documents (income tax statements and Assessors sheets) provide 
15 some insight into your finances, they do not present a complete picture of your 
16 assets and total financial portfolio."5 

17 Again, not quite so. A review of the Morsmans Form 1040s for the years 2007 and 

18 2008 shows that they have no significant income from investments, other than an 
' 

19 occasional sale of an abandoned singlewide, and a small amount of interest received in 

20 2007 on two or three residents buying on time abandoned singlewides cleaned up by the 

21 Morsmans. The Morsmans have no other significant investment assets, and there is no 

5 Director's decision letter of October 21, 2008, p.2 (3136a). 
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1 evidence in the record whatsoever that would suggest that they did. 

2 
3 

J. The Existing Permitted Drywell as a "Great 
Threat to Human Health and the Environment" 

4 The Director also attempts to justify his refusal of the waiver by characterizing the 

5 existing, pennitted, grandfathered drywell as a "great threat to human health and the 

6 environment."6 The problem with this claim is that it lacks an evidentiary basis, and is 

7 inconsistent with virtually all the hard evidence in the case. 

8 While in general the policy of the EQC that drywells should be phased out is set 

9 forth in OAR 340-044-0010: 

10 (2) The injection of untreated or inadequately treated sewage or wastes to 
11 waste disposal wells and particularly to waste disposal wells in the lava 
12 terrain of Central Oregon constitutes a threat of serious, detrimental and 

5 irreversible pollution of valuable groundwater resources and a threat to 
14 public health. The policy of the EQC is to restrict, regulate or prohibit the 
15 further construction and use of waste disposal wells in Oregon and to phase 
16 out completely the use of waste disposal wells as a means of disposing of 
17 untreated or inadequately treated sewage or wastes as rapidly as possible in 
18 an orderly and planned manner. 
19 
20 This policy is implemented by OAR 340-044-0015(3)(b)(A)(i) setting up the "200 feet X 

21 the number of dwellings" rule, but balanced by the policy setting up the waiver provision 

22 in (3)(b )(B), 

> 

23 On a case-by-case basis, the Director may waive the requirement to connect 
24 to sewer if the Director detennines that connection to the sewer is 
25 impracticable or unreasonably burdensome. 
26 
27 Thus it would seem as a legal matter that the policy in OAR 340-044-0010(2), 

6 Director's decision letter of October 21, 2008, p.2 (3136a). 
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1 "waste disposal wells in the lava terrain of Central Oregon constitute a 
2 threat of serious, detrimental and irreversible pollution of valuable 
3 groundwater resources and a threat to public health." 
4 
5 cannot be used to overrule the waiver policy in OAR 340-044-0015(3)(b)(B). The two 

6 provisions have to be read and implemented together. Yet the Director refuses the waiver 

7 · based on the policy statement that drywells are a threat to public health, thus effectively 

8 repealing the waiver provision and the policy balance it is supposed to implement. 

9 Moreover, there is no evidence in this case that the Morsmans' drywell poses a 

10 real, current threat to the drinking water supplies in the area. The clear preponderance of 

11 the evidence in this case shows that the Morsmans' drywell is not endangering 

12 neighboring wells now, and there is nothing to show that what has worked since 1954, 

3 and during all the years that the Park has been within 11,000 feet of a City sewer, could 

14 not safely continue to be allowed for the limited time period between now and when the 

15 City provides sewer to the "Neighborhood" and the Park. 

16 There has been no evidence of any problem from 1954 when the system was 

17 constructed up to the time permits were required. In 2006 the nearest City water well 

18 was approximately one third of a mile from the Park on the other side of Highway 26 (see 

19 DEQ main case ExhibitA-10)., Research on this well in the DHS Drinking Water 

20 Program records shows that there is no record of any sewage-related pollution of this 

21 well from the beginning of the available data in 2001 onward. (Exhibit 9). 

22 The City's next nearest well is well #3, which is over a mile away from the park. 

23 (See DEQ main case ExhibitA-11). Here also DEQ has made no claim that there was 
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I any impact on this well from the drywell at TOPs. Moreover, it should be noted that the 

2 City of Madras gets all or almost all its water supply from Deshutes Valley Water from a 

3 source almost 20 miles from TOPs. In response to this evidence, however, the Director 

4 responds: 

5 The fact that past tests of the well water show no contamination is not 
6 relevant in considering the future threat that exists because of waste 
7 disposal wells. The EQC had future risks to water in mind in promulgating 
8 the rules, and the Department is charged with preventing the realization of 
9 those risks. 7 (Emphasis added). 

I 0 Here again the Director attempts to suggest that the policy statement without more 

11 trumps the waiver provision; essentially saying that drywells are to be phased out and 

12 that the waiver provision shouldn't interfere with that process; and evidence of no actual, 

J innnediate threat is "not relevant" when considering whether to grant a waiver. Thus, in 

14 essence, the Director is attempting to overrule the waiver provision, and the policy 

15 behind it. 

16 At this point the Director tries to reinforce his position by claiming that the 

17 Morsmans well is 326 feet deep and this violates a rule provision that only allows 

18 drywells to be 100 feet deep, "OAR 344, Division 44 states that while all disposal wells 

19 are to be phased out as soon as municipal sewer is available, those still existing should 

20 not be deeper than 100 feet."8 

7 

8 

Director's decision letter of October 21, 2008, p.l (3136). 

Director's decision letter of October 21, 2008, p.1 (3136). 
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1 The problem with this is that there appears to be no such provision in OAR 344-

2 044, and interestingly the Director in his letter decision doesn't provide a specific section 

3 'number. The only section that mentions "l 00 feet'' is OAR 340-044-0017(2), but this is 

4 a section which deals only with "repair" of drywells. 

5 (2) A repair permit issued by the Director shall specify the method to be 
6 used for sewage treatment, disposal and drain hole repair. Deepening or 
7 repair of a sewage drain hole shall be approved only if the Director 
8 determines that no other on-site or off-site option for sewage treatment and 
9 disposal is feasible. Deepening the sewage drain hole shall be limited to 

10 a maximum depth of 100 feet, and the drain hole shall terminate at 
11 least 100 feet above groundwater. (Emphasis added). 
12 
13 In sum, the Director based his decision to refuse the waiver on: 

14 

. 5 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

1. A clearly arbitrary and unreasonable definition of"irnpracticable." 

2 . A clearly arbitrary and unreasonable definition of "unduly burdensome." 

3. An approach that attempted to use the policy language in OAR 340-044-0010(2) 

with respect to the health and pollution problems with drywells to effectively 

repeal the waiver provisions of340-044-0015(3)(b)(B) as being inconsistent with 

the 0010(2) policy. 

4. A claim by the Director that data showing no current or historic pollution or public 

health threat of the Morsmans' drywell to Madr11s' groundwater resources was 

"irrelevant." 

5. A claim by the Director that the Morsmans' drywell violated the policy set forth in 

"OAR 340-044" that drywells are not allowed to be deeper than 100 feet when 

such a policy does not appear to exist. 
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6. A claim by the Director that a waiver wasn't appropriate because the Morsmans 

hadn't shown that they did not have substantial investment resources in addition to 

their ownership of the park, when the data presented shows no such resources. 

7. A claim by the Director that the failure to issue a waiver in light of the inability of 

5 the Morsmans to finance the sewer would not "necessarily" result in the closure of 

6 the park since the Morsmans could sell the park and the new owner might elect to 

7 maintain the park as low income housing with the current tenants, when the data 

8 presented on the cash flow from the park, the mortgage, and the market value of 

9 the park all provide substantial evidence that any such outcome is economically 

10 unreasonable to assume, especially in light of the current economic situation . 

. 1 VII. LEGAL STANDARD 

12 The standards for review of agency actions set out in ORS 183.482(8) reflect a 

13 legislative policy, embodied in the AP A, that decisions by administrative agencies be 

14 rationaJ, principled, and fair, rather than ad hoc and arbitrary. Gordon v. Board of Parole, 

15 343 Or. 618, 633 (Or. 2007). 

16 VIII. CONCLUSIONS 

. 17 For [}11 these reasons the ALJ' s holding that the Director did not abuse his 

18 discretion should be overruled and the following fmdings substituted: 

19 

20 

21 

1. The preponderance of the evidence clearly establishes that it would be 

impracticable for the Morsmans, given their resources at hand to construct the 

sewer line from the Park to Lee Street; 
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2. 

3. 

4. 

The preponderance of the evidence clearly shows that it would be "unduly 

burdensome" for the Morsmans, given their resources at hand, to construct the 

sewer line from the Park to Lee Street; 

The preponderance of the evidence, including the terms of the proposed order, 

clearly shows that requiring the Morsmans to build the sewer line to Lee Street at 

this point given their limited resources would result in the closure of the park and 

the loss of housing to approximately 55 families as well as the Morsmans. 

A temporary waiver is appropriate to allow the Morsmans to continue to use the 

currently permitted drywell up to the point that the City advances the sewer 

reasonably close to the sewage collection point in the park. 

lhtod tn;, 9' fuy ofJ,Jy, 2009. u ~d~ 
Michael F. Sheehan, OSB #88126 
Attorney for Respondents Phil and Brigitte 
Morsman 

16 3c:\Law\Morsmans\Brief & Except to EQC Waiver 9July09 
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BEFORE THE ENVIRONMENTAL QUALITY COMMISSION 

OF THE STATE OF OREGON 

) 
IN THE MATTER OF: PHILLIP and ) 
BRIGITTE MORSMAN, doing ) 
business as TOPS TRAILER PARK, ) 

) 
Respondents. ) 

) 
~~~~~~~~~~~~) 

I, Michael F. Sheehan, state as follows: 

1. I am the attorney for the Morsmans in this case. 

OAH Case No. 900963 
NO. WQ/D-ER-07-186 

DECLARATION OF 
MICHAEL F. SHEEHAN 

2. Exhibit 5 is a letter dated July 7, 2009 from Bank of the West refusing the Morsmans 
loan request. 

3. Exhibit 6 is a letter dated July 8, 2009 from Community First Bank refusing the 
Morsmans loan request. 

4. Exhibit 7 is a response dated July 7, 2009 to Morsmans request for a current estimate of 
the cost of constructing the sewer connection. 

5. Exhibit 8 is a response dated June 29, 2009 from Tye Engineering providing a current 
estimate of the cost of the engineering for the construction of the connection sewer l:ine. 

6. Exhibit 9 (Exhibit 43 in the main case) is the state well testing data for the City of 
Madras well near the park from 2001 through April 2008 showing no coliform-related 
contamination of the well. 

7. Exhibit 10 (Exhibit R-3 in the main case) is an area map showing the Park, Lee Street, 
and the City's airport area to thti north. · 

I hereby declare that the above statement is trne to the best of my knowledge and belief, 
and that I understand it is made for evidence i this le al proceeding and is subject 
to the penalty for perjury. 

Date: July 9, 2009 

Attorney for the Morsmans 
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MICHAEL F. SHEEHAN 
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MICHAEL F. SHEEHAN <C11 ff)
1 ATTORNEY AT LAW H ),flJ-:V . 

33126 S.W. CALLAHAN ROAD ~ 

SCAPPOOSE, OREGON 97056 
503-543-7172 FAX503-543-7172 

May4, 2009 
****BY FAX AND MAIL**** 

Leah Koss 
DEQ Compliance and Enforcement 
8H SW Sixth Ave 
Portland, OR 97204 

RE: DEQ v. Morsman Waiver Case 
Further Discovery Request 

Leah Koss: 

This is the Morsmans' farther informal request for discovery. This request is for 
the following: 

1. A copy of the criteria used by the Director to determine pursuant to a waiver 
request under OAR 340-044-0015(3)(b )(B) whether the connection to the 
sewer is "impracticable." 

2. A copy of the criteria used by the Director to determine pursuant to a waiver 
request under OAR 340-044-0015(3)(b)(B) whether the connection to the . 
sewer is "unreasonably burdensome." 

3. Copies of past decisions by the Director on waiver requests pursuant to 
OAR 340-044-0015(3)(b )(B) rendered during the last five years. 

Thank you for your help. Give me a call if you have questions. 

cc: Morsmans 

Item D 000095 
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reg on 
Theodore R. Kulon_g-0s).-i, Goyemor 

May?, 2009 

Mike Sheehan 
· Attomey at Law 

33126 S.W. Callahan Road 
Scappoose, OR 97056 

Jl60 ')_ Q 
Exhibit_£}Page_fil · 

Department of Environmental Quality 
Headquarters 

811 SW Sixth Avenue 
Portland, OR 97204-1390 

(503) 229-5696 
FAX (503) 229-6124 

TTY l~B00-735-2900 

***By email and mail*** 

RE: Response to Discovery Requests 

Mike, 

The following are the Department's responses to yourrequests for discovery, 

Discovery Request No. 1 (April 30, 2009) 

The attached emails respond to this rnquest. A few sentences have been redacted based on 
attorney-client privilege with the Department of Justice. 

Discovery Request No. 2 CMay 4, 2009) 

1. The criteria used by the Director to grant or deny a waiver xequest are "impracticability" 
and "uru:easonable burden" as noted in OAR 340-044-0015(3)(b)(B). 

2. Same response as no. J above. 
3. There are no past decisions by the Director on waiver requests pmsuant to OAR 340-044-

0015(3)(b )(B) rendered dutingthe last five years. · 

Sincerely, 

Leah Koss 
Office of Compliance and Enforcement 

Item D 000096 



Attachment C 
August 20-21, 2009 EQC meeting 
Page 32 of 57 '161 3 

·
1 Exhibit __ Page_ 

HAMMOND Joni 

From: 
Sent: 
To: 
Cc: 
Subject: 
Altaohments: 

HAMMOND Joni 
Wednesday, September 17, 2008 1:11 PM 
PEDERSEN Dick 
KOSS Leah; HICKMAN Jane; SNYDER Gwen 
FW: Morsrnap Waiver Request 
Morsmanwaiverresponse2. doc 

High 

Dick-- altached is the letter in response lo a waiver request from the Morsmans'. Please review and I will ask Gwen to 
format and prepare It to be sent out. I think Leah did an excenent job in the response. 

Gwen-please ·format and prepare for Dick's signature---then hold up on sending until we get the ok fron; Leah. 
-----Original Message---
Fro@ KOSS Leah 
Sent: Tuesday, September 16, 2008 5:39 PM 
To: HAMMOND Joni' 
tc: 'HICKMAN Jane'; KOSS Leah 
Subject: Morsman Waiver Request 
Importance: High 

Joni, 

Please see the attached draft response to the Mammons' waiver request. 
review this e so advise on next s 

Thanks! Leah >' 

Leah Koss 
DEQ - Office of Compllance and Enforcement 
koss. leah@deq.state.or.us 
phone: 503-229-6408 
fax: 503-229-5100 

. 1 

Item o 000097 



Attachment C 
August 20-21, 2009 EQC meeting 

P~~83~§fas oa:4sa Phil & Brig 541-475-3155 1J p.1. 
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Form 1040 
Label 
{Sae Jn;strnctlons.) 

Use the 
JRS label. 
Otherwise, 
please print 
or fypB. 

Presidential 
Election 
campai911 

Filing Status 

Check ohlY 
one box. 

Exemp_tions 

If more than 
d four ehenden s1 

see ins ructions. 

Income 

Athich Fomi(s) 
W·2:here, Also 
attach foml$ 
H·2G anti 11}59~R 
ii tax was withheld. 

\t ynu did not 
get a W-Z, 
see inslrn~lio11s. 

Enctose, but do 
not atbch, any 
payment Also, 
please u.se 
Farm 1G-40·V. 

Adjusted 
Gross 
Income 

Pepar1m(;lnt ol the Tr.easury - Internal ~~em.I\' Sarvit:11 

2008 I (99) U.S. Individual Income Tax Return 1.RS Us" Q,1ly - Ou not writ~ or :siciple in !Ms snaca. 

For ttie v.O.ar Jan l • Otte- 31 2.00~ or o1her lax vea.r b""innlnn , 2008, endinti "" ~No, 154S-OD7~ 

Your first name Ml l.;x;\-name Y 011t socla! security numbqr 

PHILLIP D. MORSMAN 540-38-5402 
ff a j.:.int return, spo.ise's fits: name Ml Last name 5pu1J1!t'&$1Wial iaec:urity nllmbn 

BRIGITTE R. MORSMAN 541-60-5717 
Horne addrn$ (rrnmber and site.el). U .Yoll heYe a P.O. b~ se~ iri~!roollaris. Apartman: no. You must enter your 

23 NW D£POT RD. .4 
social security ... 

City, l4Wfl or post. offic:i>, If you ha\le :a fur.,ign Bddress, see inslrucl\ons... Srnle :ZIP to& 
number(!i) above. 

Checkin1,1 a box below will not 
MADRJIS, OR 97741 tihang_e yuur tax or refund. 

.. ~ Check here if you, or your spous;: If ftllng iointly, wan\ :J3 to gtJ lo tlnsiund? (see lnstrucl1o;ins).,, •...•. , .•..•.. ~ Ovou Ospouse 

1 Single 4 Head of household (with c..uallfyi119 person), (See-
2 X Mern·ed filing 1'ni11tly(even if on.lyone had lnctirne' 1n'$ln.tcUons.) If ttle qualifying p.erson is a chlld 

;1 but -oot your dependent, enter th!s child's · 
3 Married ftlingseparately, Enter spouse·~ SSN .al!1111e & 1Ull name here. ~---------------

name ~ere •• .,_. 5 n Qualifying wiQoW(er) W!tl'l dependent ChJ]d (Me lnstruti!ions) 

6~ X ~ou:!~ '.f.~~~:~~~:~~~.~\~.I~ ~~~. ~~.~ .~~~~~·d·e.~t: -~~ ~.~~~~~~~.~~~.~~:::::::::::: }- =~~a:::: ___ 2_ 
(2) Dependent's (3) Dependent's {-4) u on~who! 

c Dependents: social securli.y rela1ionship oh~iiafdyJng • Ji"ri 
number to you t~ '~drl1~ : 1 .;;::;,t· · · 

First name Last name (se11 lnstrs) livec w!th i1c.u 
do.le-kl dl'lott:J:I 

--~------------'-j----~---1-----~--t-.,,,,;----~n'7i'~f~. 

----~-------~---+------1---~-~---1--==-~~~~~:r~ 
' - ' ' ' ' 11!\lef!d !lbDllll 

Add 111nnbcm; 

... 1 21 d Total number of exemofions claimed.,, .......... ,,.,, , ..•. , , , . 
onfina!l ...... ..... ,., ............ @!)~ '' •• 

7 Wages1 s~Jaries, Ups, etc. Attach Form(s) W·2. ..... . . . . . . . . . ' . .. ... ., ...... " ... " 7 
Sa Taxable inlerest. Attach Schedule Bit required,, •. ,., ..... , 'f ....... ......... ,,,,,,,,, Sa 

b Tax-ex.etnpt interest Do not inCludt: on !lne Sa ....... , . , . . . Bbl ~:&~w .. 
9a Ordinary dlvideiids. Attach. SchedLile-B if reqttired. • ." ......... f .. · ~1 ., .... ·,, .. , · ·: · · · · · 9a 

b Qualified dividends (see ln3\rs) . ., , , , • , .. , , , .. . . . . • . . . . . . .. . . . . . . Sh . !;><:~. 
10 Taxable refunds, credits, or offsets-!lf state and luca\ ini::omll' taruc (~ee ln~\rnctlons) , . , .. , ......•.... , •.. , 10 
11 Alimony received .. , .......... , . . . . . . . . . . . . "'' ........ . ..... , .. " ..... . .......... " 11 
12 Business income or (loss). Attach Schedule G or C.EZ, •••..... · ....•.... , . ., , . , , , . , ••.. 12 
13 Cnpital galn ~r (lass). Att Sch 0 If reqµ, If not req_d, ck here .......... :. ............. ,_ 0 13 11, 290. 
14 O~er gains or (losses), AUach Form 479Z ..... , ................... ".,. .. , , , . ., , , .. , , 14 
1Sa IRA distributions. ...... , , ... · j tsal I b Tax.able amount (see lnstr-s) .. 15b 
16a ?enslons and annLimes... . . . 16al 17,038. b Taxable amount (see lnstrs),. 16b l. 488. 
17 Rental real estate, royalties, partnerships, S corporations, tr'Usts, etc. At(;:ich Schedule E •. 17 10.054. 
18 farm.income ot (loss). Attach Schedule F. ........................ ,.,, .••••.. ......... 1B 
19" Unemploymeni compensallort,.,, ,,. '·' ... ,. , ... , ...••..• , ... ~,,,, ............ ,.,,, .•. 19 
2Ca Social securi\y benefits:. , , ..••.•.. I 20al 1B,.574. I b Tax.c;ble amount (see lnstrs), . 20b 886. 
21 other income .§~J.1-~'1.. ~iI!..nl:~@ _______ ---~-- ______ __ ·_..:. _ 21 l, 652. 
2li Add the amot.inls in lhe far right colmnn for lines 7furough 21. Th1'$ is vour tohllinC1:1me, .. 22 25,370. 
23 Educator expenses (see Instructions) .••.....•.• : .. ,._, .. ,,. 23. I 24 Ce.1ain business ei:pe11jes of rese!Vi&~, pe~orml11g. artlsls, and iee·b~is 

govsmmen! officials. Attach Form 2100: or z IJ6.EZ ... , . , .. , , ......... 24 
25 Health savings aceount deduction. Attach Form 8889 .•• , , , •• 25 i~t 
26 Moving expenses. Alt;0ieh Form .3903 ........ , ............. 26 ·~iFl 
27 One-half of self-employm~nt tax. Att21ch Schedule. SE. ...... 27 -~tij~ 
28 Self-employed SEP, SfMPLE, <:ind q':Jalifled plans .• ,,,,,,,,. 28 

·~ 29 Setf-em~loyed heallh insur<iTICiio dir.lucUon {see instructions). , •••.• , • , , .• I 29 ti> 
30 Pe;naUy on early wilhdmwal of savln9$- ..•... , , , , , , ....... so .·~~tlil 

'fi;f~~ 
31 a Alimony paid b RBlllp!ent's SSN, , .. .. . " 31 a 
32 JRA deduction (see tnslru.ctions).. , .. , . ., .. , ......... , , .... 32 I •• 
33 Sludertt loan interest deduction (see ins'tructlons) .. , . ....... 33 I !!:.$~~ .. Tuition ~nd Tees deduclion. A!tach Form 8917.,, .. ......... .. • as Domestic praduotio11 activities dedu~l:ian. Attach Form 8903, , . .......... 35 . 

36 Adel Hnss23. 3t;n1tt-032.· as ...................... , ..... , ... .... "' " ········· ····· ··.-'' 36 0. 
37 Subtract line 36 from line 22. Thls is vour adiusted aross income . , , , . .............. .. .. 37 25,370 • 

BAA Far D1scl;:>SUJ"e, Privacy Act, and PapetWfltk Reduciion Act Notice, see instructions. F0Wl112L. 101\JfilB Form 1040 {2008) 

Item D 000098 
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SCHEDULE E 
(Form lMO) 

Name{s) shown on r~um 

S11ppleme11tal l11come and Loss 
(From rental real estate, royalties, partnerships1 

S corporations, estates.,. trusts1 REMJCs1 etc:) 
~ Attach ioForm 104U, 11140NJZ, or J'!'orm 1041. 
,... See lnsb'uctlons for Schedule lt {F'orm 1040). 

OM9 No. 1545·t107<1. 

2008 

PRILLIP D. Allll BR!GlTTE R. MDRSMl\N 540-38-5402 
: i;lfiifi~~ Income or Loss From Rental Real Estate and Royalties Nnte, If you arr: in l.heb~~iness of ren-li~g personal property, US13 

Schedule c or C·EZ. {see instiuciions), If yo11 are an Individual, rapcrt111rm rental intome or Joss from Form 4835 on page 2, line 40, 
.Yes No 

B 

c 
Procerties Totals 

Income: A a c. <Add columns A, 6, and C.) 
3 Rentsreceived ..... , ............. ,,.. 3 189.367. 3 169,367. 
4 Rovalties received .......... ,.. 4 4 

Expenses: ffil~· 
5 Advertising.:., ....... - .... - ......... l-CsO-t---~,.,""'l--------t--------ru~k111 
6 Auto and lravel (se.e 1nslruclions)., .. ,, 1$ ? , 000. ~ -~1~ 
7 Cleaning and maintenance ... , . . . . . • . 7 1. 412 • ::it 
B Commissions ................... ,, •.. B ~<"'! 

9 Insurance, ..•........•. , ............ 9 4r996. ~~-
10 Legal and other professional fees_,.. lD 18, 893. ~f 
11 Ma11agementfees .... - .. -· ........... 11 ~~; 

. 12 Mortgage interest paid to banks, elc tt.:.~. 
(see irtl'>tructions) .•.• ,. ............. - 12 51 015. 12 51,015. 

~! ~!:~r~~:~~'::::~~::::~··· .. - ~! 1i:;~~: ~t: 
15 Supp!les ... ·, 15 m·~,~ 

16 Taxes. .............. , .... , , . , - . . • . . tc1:-:•c-t---.;4,,_,_,6c;0.;9<'.+-------+-------lm-""c~*' 
17 Utilities..... . .......... ,.. 17 38,409. ·•' 

=~=~~i~~~;~~~~~~~~~~~~= stat~~i
4

i I~, 
----------------------

1--------+--------1--------l~~ ---------~------------ 18 

----------------------
---------------------~ -·--------------------· • ~=============z=============~~=============:~~ 

19 Add lines 5 lhrougl1 la ,. . .. . .. i-1~9'--j---~1~7 5=5"'9"9"·+-----+------1-'1'-"9+---"17.!..5"-''-'5"-9'-'9'-'-. 
20 Depredation expense or deplet!on 

(see instrucllons) ' . ' .... - .. " ' " ..... r' 21l:;;--r--c~3;c"c,7;;11'4f''t------:--t--------lci2ii0d----~3,_,,:...7eo1c:4"'-. 
21 Total expenses, Arld l\nes 19 and 20. _. f-2~14 __ ~1'-7~9~3~1003,_.'+-------+--------l1"i~~~"i< 
22 income or {lollS) from re11l<il ieal estate or lfiit..~:'' 

royalty properties. Subtr.ict !lli:: 21 frlll11 linu 3 : 
(rents}'or line- 4 (r!-:J'8ltiesh II the resl.llt is a ~· 

~~~si~r:~;~~~~~t'.~".s. t~ .f'.~d .. ~~t_ i: :.~ ~-u~i 22 10 r 05 4 , ~11 
23 Dedt.io"tible.n:ntnl real eslal.e loss. .~JI 

Caut1on, Yollr ren1al real esta1e loss on line 22 r.'°".'" ,,<; 
may be limlled. See inslrootions lo find out if you Iii: 
must file F<irm 8!i82. Real estate ~rofessional.s ~~::"' 
musl eo.mpfete Jina 43 on page L . ... , .... , , , 23 : ~~, 

24 hlcome. Add positive amounts shown on line 22. Do not include any !asses.. . ... , .... , , , ....•.... , 24 10, 054 _ 
~ Losses. Add royalty Iossa$ from line 22 <lnd tenta! real eslale losses from line 23. En tar total Joss es here. , , .. r:>S,;....1----=L-"=e.o. 
26 Ttital ren~al real esl.ale and royal,ly incnme o~ (toog). Corubine lines..24 and 25. Enter the 

result her<l, tf Part~ ll, IH1 IV. and lme 40 on page 2 do not app!y W you, also enter this 
-amount on F'o!TD 1040, f/111;117, or Farm 104.0NR, line 18, Othsrwise, include this amount · 
in lfretota!onlim~41 anp<iga-2,. ·-·· . ., , .... , • , , , , •.• ·-·-· .... , •.. , ··- .. 

BAA For Paperwork .l'leduciloti Act No~k:e, see lnstr1.1c1;ions. FDIZ::SDJL 1 wwcs 
., ...... 26- 10,054. 

Schedule E (form 1040) 2008 

Item D 000099 
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. J 1u4 E~hi-bit-=t-:-Page3_ · 

2008 Federal Statements 

PH!LLJP D. AND BRIGITTE: R. MORSMAN 

Statement1 
Schedule E, Line 18 • TOl'S TRAILER PARK 
Other Rental anct Royalty Expenses 

Page 1 

540-38-5402 

Alnortization .......................... , .. , ,, ........ , , .. , .................. , ........ , . ,, , .... , .. $ 625. 
30; 

180. 
350. 

1,169 . 
2,920. 
6,315. 
7,589. 

Association Dues ... , ............................... , ....................... , ....... , .. , .. , ... ,,. 
BANK CHARGES. . . . . . . . . .. .. . . . . .. .. . . . . .. .. . . .. . . . .. .. . ......................................... . 
Gardening ................................................... ,,, ................................. . 
Licenses and Permits .................................. , ..................... ··--· ........... . 

. MOWER & EQUIPMENT FUEL ........ , ................................................ ·" .......... -. 
P<=:!.inting anO. De:coratin~ .. :,., ...................................... ,, ..................... , .. 
Pllllllbing and Electrica ................................................................... .. 
POSTAGE: ..................................... , .... , . , ........ , .. , .... , , .......................... , 
SCH E PORTION TAX PREP ...... , ..... , .. .. .. . .. .. .. .. .. .. .. .................................. . 
SECURITY:.. . .. . .. .. . . . . . . . . . . . . . .. .. . ..... , ......... , . , ........... , , .......... . 
SEPTIC SYS PUMPING.,. .. ............................................................... . 

242. 
365. 
55li. 

4,000. 
Telephone.,....... . ............................................... . 

..Tiii:ai $ 2§: !~t 
~=~'='== 

• 

Item D 000100 
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JUL/08/1200~/:\!E~I@?: 49 PM Bl\CK OF THE WEST FAX No. 15414751907 

® 

·BANl{f>il~ST 

July?, 2009 

Phil Morsman 
Brigette Morsman 
Tops Trailor Park 
23 NW Depot Rd 
Madras, Oregon 97741 

Dear Mr. & Mrs. MorSinan, 

P. DO 1/001 

Exhibit s-;age_ 

Thank you for your recent request of $450,000 .00 to finance fue construction 
of a new sewer line for Tops Trailer Park.Due to insufficient cash flow to 
service fue loan requested as well. as existing debt we are declining your 
request. 

If you have any questions please feel free to call me at 475-3817. 

Sincerely, 

<;b~ 
Manager 
Madras branch 

Member FDIC Item D 000101 · 
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Exhibit .·~ Page_)_ 

PD.Sat.447 
#lrlmwllle OR 97754 

-ll4.1..0U4..;tl541' 

NOTICE OF ACTION TAKEN 

Phillip D Mo rs man 

23 NW Depot Rd. 

Madras, OR g7741 

Ragm<llr:g • _ 
imur Application for $400,000 real estate improvements 

Owe an:: unable to meka a dec1E;ion on your Application because it i:; missing thefi:illowing lnfi:irmation: 

D;te:July 8, 2009 

lllfl fodor.iJ ~u<>l t;r~<Ill. Opport!rilyA¢1 

fllQ~lbll~ =dllo"' from &.wlmtrr11lid~ Msini\ 

\!ft':Oll l!~r'°'1li,. on 1h~ bllalu ofi.!.~, c~lor. 

1a~glo~. nan.in~\ o~eln, ~ m~~l~I &~tu~ 

agi {!HOll)d~ IMI llltt,,ppll"3n! h~~ 111&. 

<:ap::I~~ lo <llllar Into" btndl1111 cunlr~: 
beei!\11.;c !lll Qt F"~ cf lb!:: ;ipplk:•>in'l'" lnr;om~ 

<!GJi\11': f(<l/f1 •ny publln ... :l:t:IDG' pro~rarn; 
wb~c:aua&.(ha ll!>P~"'llllh:i"ln gcod !i!Hh 

tc<t!!Cli!!i(f Bil)' llgl'll. und~rlllr: ~C~rn~r Cn!Oll 

Ptclec!lon p.m,. Tho F~~ra!Ag~~~Y tll:it 

'i®>l'!li:.l<>rl' lll!npllrui<:~ IUH~ till~ li!W 

conc~ml<I~ lhlstflldlior{~ 

F"dor.11 R<:~Ml c;.,msumerH,!p C-<in1er 

P.O. El<1~ 12oa 

MlnneilpOU!, MN550~ 

Pleil$~ mmish this irrformation l1;1-~ on urwilhin 11) days Dfth0'dat<1 Df!his nottca at lh1;addrtss fl$"ltd <lbovt Oiwewill bi:: unable lo give yaur 
appl\calilJn furthcircorrsklera!lon and wl!I c:insider!h\i;applioo!lon withdrawn. 

IZ!vve- ara unable to approve yo11r requaat.. 

QA1ih01.1~h you hawwllhdrawn your roquastwith us, plca.i;e oonsidor Community Fir.;J: Bar1k fOr}'Uutfututefin<ineial need~ 

owe are unl!.bfe ~o OH er you credit 01'1 tt\e terms !Mt YOU reqLieSle.1:1', bl.It-es!'! Offer you crea!t on ltle TO!IOW1ng terrna: 

lfth\~ Qlfur\i; 11cc:sptsbl11 to you, pie:aoo nonry us Oil orwllnln 10 tleya or Iha i:tala Qilhla no~ca att~a adc!rasi; llEtsd atmva aflerwhlcli limo;i ih~.,01!1" i~ wilhdt.iwn.. 

141002 

owe ::i-reehll.ll.~ili9 'f"t.ll'tl:1:ldit\~ilhu!:O!Sfc)ow.; -----------------------~--'--------
Curprtr.cipal raaeone for lrliB dadalon -are ll'ltUcaled bt!low 

Otnsurncienl n1,1mticri:if ttedit l'Cf$i'e!'1¢i:S provkfod §Limglh ofsmploym6nl 
Oumi.ocep\ab!c type Of t:rmfrl ft;fol'llnros provided Len1ith of midance 
0Un<lbl~k1 verify tied it rafarancas Temporary r.isldem:e 
fZl!ncoma lnsllffidsntforamaunr of omdltrequesrad OUnabla to verlfyra&!dsnce 

ElExc:essJve obflgations In reia1ion to Income 0No oredlt.111a 
Un;;i!;lc lo Vi:cify ini;:cme Otlmltsd ttadltexperlenca 

0DGfntl:!1.1¢flt pa$t- or pl'¢$enl credit obr.ga11ong; wl!ll o1hers 

BSlow ol' f)<l.!Si ~uc in \!'ade or roan payments 
Gami5hment..altaclimmrt. foteelQ$1,1J'e, ~llectii;iri adlotJ 
orjui;'lgement 

QBankruptc:y 
[!]ValU9 or lypa of co\l;;i\eral nt;itSQf!icienl 
OLai::k of esrablishcd ~inss r¢:eord Ore~poroiy wim:DU[<iinnnp!oy1mmt 8Poorcraditperformanoo wilh us 

Oun.abre lo veqfy empb;1ymi:n1 OUn:r, Spci;;ify~ ---------c.,.-c-:-=-ccc::::---------
11 you h~ tir,y q11e$\l.,r,s ra11ardlng this noUOol, yl)u llhOuld contoo1: Chris DuPont Telephone: 541-416-4456 

~~------~ 
DISCLOSiJRE. OP USE01" INl"ORMATIQN OB'tAIN.l;tl l"ROf\1 AN OUTSIDE SOU~t:lE; 

O In avsluaung youttel'.!ue!l rortJadil, \YI!'! obbined ~tll'lf<:lll'fl;:slion from ;;in 01,1\sido sq1.1rw lllhcrlhYn ;:i i;on::;i,imeiro:pcrling ;llgericy. Llllll'.&1' 111'e Fair CredltReportlng 
Ad:. ycu 11ave 1lla right to obtsir'l 3 died~uil!': oflttet n~lure of lh1"< lnform~lion if you .::ubmihn~rilt~nrcqui=I W u:.,,o ki~rih>!itl BO day~31taryou rec.aJve lh!s nollc 

D In evaluaung yourraqueat for credit, \lie Dlllail'led Jn .a ttifl!';t!(Mr ctedll re:pott ftom lho cmltutl'l~r repnrling ;:1~11ey r~d below. Hcw1e<ier, tile reporllng agency d!d not \\ 
Make Iha dr:ci;ion ;inr;! i:; .inilblo to 5upplyyouW11h ~i;eclflo tv~ons rcrwhywe nave Gan lad C:1BdlttoY1Ju. You mM1-a tlt!MtUlll:l6f !he fl<ih"Crodit R~rti.19 Ao;! !o 'know tho 
tnrormauon cr:rntsll'ledin your tr&dil.fi\e :ii !hco ~on~mno;:rfepotling-il!l\lflcy, UITTitirilw Fa!r Creifrt RQ.>)milng Ai;t. YQ\i h~ thr;i ria~t1o o!;lt.'!in ;i r1ee ~ o! lhig; reporl l!ycu 
rubmlt a wntten regua!!\ to the llganey named bcl~t10lrltar11131'1 BO dS;J'~ :ift~~~u icaiivi;:: \)lJsnolim, IJndi:r!lw Fair Ctl=BIR!!potl.il'IQ N:J you alac> tiave l.f'le rlghllo 
&:.au11::1 with 111 .. ""'""""""''"oartlnn"'""n!':!ll lhll 11ra1rAr.11 nr r.nm\)!al<)IJ'lW or sn111rrro·'111s1lon lri ltw !&IOI 

~m!!; 5quif@l:IJ1furrnutiim Sarvl~. Ll.O 

AllclreBB: P.O. Bo>: 74241 All3.-.!3, GA 20374-024, 

lllOTIQ!i'. or RIGHT TO RECEIVE COPY OF APPRAISAL 
You tis.Ye fl riallt tQ ~copy ttihE: appraisal ruportusetl in eonneclicn witl; yourappilcatlan far credit. JfyotJ wish a c:opy, plesas write to us at1ha mailing 
;)ddret;:;. we !'raw pruvidad. Wa must !laadrom you no lstertnan 90 dsy~ o&nerwe notify you r;ibout the :aelicm ~ken orr y¢1,1r ¢!'eClit Qppl!es.tlon or you 
wlthdrawyourappllt:a~l'I. In yO\l~I~~. Sivetwihcfullowing infurmation: loan-er application number, If known, data of application, nama{s) of loan 
applid!-'lt\$}, pt¢f!i~riY addr~. and yourcurrnnt malling eddrasa. 

Revlelon Date.~ 1a1iaoe 
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07/0B!'\Jlge Q~ :Qf951'AX 15414471684 COMMUNITY FIRST BA_l'ffi: 

O Community 
First Bani{ ~--

To: Michael Sheahan Attorney at Law F'ax: 503·543-7172 

From: Chris DuPont Phone: 541-416-4456 

CC: Phil Morsman Dale: 7/08/09 

Re: Loan Application Pages: 2 

141001 

D Urgenl 0 For review .D Please comment D Please reply D Please recycle 

This fax is only intended for the person(s) to whom it is addressed and may contain confidential lnlonmation. Unless slated to the 
contraiy. any opinions or comments are personal to the writer and do not representthe official view Of the compeny, If you have 
received !his fax in error, please notify us immediately by phone and shred any pages received. Please do not copy It or use it for 
any purposes, or disclose its contents to any other person. Thank you for your cooperation. 

Item D 000103 
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Tops Mobile Home Park Sewer 

~~ 
KNIFE 
RIVER 

Knife River - Central Oregon Division (CCB #62998) 
P.O.Box83 

Quote To: 

C(lntact: 
Phone: 
Fax: 
E-Mail: 

Bend, OR. 97709 

Conbu::t: Doug 'Baker 

Pbone: 541-388-11445 

Fax: 541-31!1-0437 

Phil Moniman 

475-3976 
475-3155 

Revised to match quantities from 200&, 

lTEM DESCRIPTION 

l !0" 3034 SEWERMArN6'-10'DEPTH 

2 10' 3034 SEWERMAfN l0'-20' DBPTH 

3 MANHOLES, SURFACE RESTORATION, 
TESTING, ETC, 

GRAND TOTAL 

NOTES: 

Job Name: · 
Pate of Plan:r 
Revision Date· 
Proposal D<rle: 
nidNumbor: 

QUANTITY 

1,000.00 

1,000,00 

1.00 

Tops MQblte Hom-e Park 
NIA 

7nl09 
2009!02 

UNIT UNJTPRlCE 

LF 98.00 

l.F 213.00 

LS !03,500,00 

AMOUNT 

98,000.00 

213,000.00 

103,500,00 

$414,500.00 

This estimate is to be med for burl.get purposes only. An accurate estimate- cam'Jot be -completed until final approved drawings 
p:repared by an engineer are available for review. 

Footage is based on iofonna'tion pr-ovided by th: owner and a potential path f-0r the sewe1 main that he desoribed, 

Page 1 of 1 

zoo® H8An! &!INJ! 

Item D 000104 

1 



Attachment C 
August 20-21, 2009 EQC meeting 

JJi'il~C{nf5(fa: 13p Phil !!. Brig 541-475-3155 p. 1 

Jun. 29 2B09 03:38PM P1 FROM :Tye ~ngineering & Surveyin9 FAX NO. :5413851341 

ExhibitLPage.J_ 'fA..'1- w "- L/75 - 3) SS 

TYE ENGINEER.ING & SURVEYING~ INC. 

725 NW Hill, Rend, Ore}(on 97701 • (.141) 389-6959 • Fm: (54/) 385-1341 
email: tyeengr@bendcablc.com webpag11: tyeenFginaering.com. 

June 29, 2009 

Phil Morsnum 
lops Trailer :Pork 
23 NW Depot Rd, 
Madras, Oregon 97741 

RF.: Enginceiing 8ervi.ces Dudgetary P1icc Estimate ·Tops Trailer Park Sewer Line 

'l'yc Engh1eerh1g & Surveying~ Inc. i~ pleased lo pre!'tent the ibllowing upda.tcd budget.t-ti:y 
price cstin1ate for professional cngi1.1.eeri11g ruid surveying St:rvices to dcRign. ai1U oversee 
constl:uclion ~,f n gravity sewer line frnn1 '.l'ops ·rrailer Purk1 to the City ofMadras 1 sewer 
n1uin. tio-h1 at the intersectiatl ofS\V Loo Street and SW 4111 Street 

Fronl our phone conversi:tlinn nn Apr.iI 21, 2008 and June: 29, 2009, T understand chc 
pr:e-llm:inat)' ali¥11u1ent oftl1e pluposetl gt'avity sewer line to start at the ox.l:sting 'J'ops 
Trailer Park .»eptic tank., travel s(1u~h to the intersection ofN\V Birch T.ane and NW 3riJ 
Street, ctos:r Bin~h and follow 3rd southeast to i.ts lnlOI'$et.'tio11 with SW Lee Street. 1'hc 
:.;ewer line will follow I ,r::e east to the existing City of Madl'as sewer ni.(.1.ill located at the 
intersection of SW 4 '' Street and Lee. The proposed sewer line alignment i~ 
approximutely 2i000 feet long and appeats to be within exi:-i.1ing public right ofw.-1ys 

.allowing con$truction without the need for easeinents. Pt~lin1irn.1ry ConRtructlon cost 
estimates should be ll<l.'ed on a nominal pipe diumeter ofJO inches. 

Please con•ider the following budgelury price estimate for engineering, drafting and 
surveying services for the pro.i~ct, m; T underst."lnd it. 

f>IlASE 1 -·Preliminary De•ign >Ind Fin•I Design 

1. Preliminary Wnrk; 
a. Sile Visit and Project R~viow with Owner 
b. Pr<)ject Coordh1ation with Agencies 

(City ofMadra~ & DRQ) 
2. Develnp Base Map: 

a ·ropogn-lphic Survey 
b. Drafting - Map C~1·eation 

3. !'relimiliary Dcsigni 

$750 
$2,500 

$3,600 
$3,6()() 

Item D 000105 
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FROM :Tye Engineering & Surveying FAX NO. :5413851341 Jun. 29 2009 03:38PM P2 

ExhibitLPage-2. 

a.. Eng.iuccring Desi.gn 
b. Drafling-PlmrnndProlile 
c. Agency Design Review <.,:oordination· 

4, Final Dc.•i[lll: 
it Engineering Design 
b. Drafting - Final Construotion Plans 
c. ·rcchnica1 Specifications .. Ma.1eriais 
d. Agency Approval Coordination 

5. Pha.~c 1 1fotal Estimntcd Budgetary Price: 

1'1:1 ASE 2 - Construction Services 

1, Construt.-tiun Rid Coordination: 
2. ConBtruction Survey StaJ,ing: 
3, In~pection Services During Cnnstrnction: 
4. As-built Plans: 
5. Agency Ac1.1cpiance C:oordination: 

6. Phase 2 Total Estimated Budgc!>ry l'rice; 

TOTAL ESTIMATED BUDGETARY PlUCE: 

$5,000 
$5,000 
$2,500 

$2,500 
$5.,000 
$2,500 
$2,500 

$35,450 

$2,001) 
$4,3:211 
$4,500 
$1,20() 
$1,50() 

$13,520 

M8,970 f± ZU%) 

This. h; an estin)ak only. TI1ef1nal price.c_ould be 20% h1gher, or lower, depeuding on the 
final scop~ of work. 

TI1ank yott for your consideration. l.f you have a11y questio11s or concerns regarding thi.c; 
budgetary rrrice estimute, ple"5e contact me at 389-6959. 

8~. 
c::~~I Eri~l'.E., C.W.R.F.. 

TYE ENGINEERING & SURVEYING, INC. 
. 725 NW Hill, flond, Oregon 9770 I • (541) JR9 .. 6959 • Fux (541 ) 3R5- l 341 • t}'eengr@bcndcal,le.com 

Item D 0001 06 



Data-Or. -- DWP Data Query Page 

Click here for Coliforrn fact sheet :: Spreadsheet 
PWS ID: 00500 ----MADRAS, CITY OF 

Recent Coliform Test Results (SDWIS database) 
l••"-''~_._ ... ,,,_,.1~· • .,,,, .. ..,...,H.-~~-~· .... ~•••w""'"'"""'~'-•'-<,,_.•~~-..-·~, .. ••>•"-·<>-.,-0, . .-•. ·~.'-"""""-•~~, ..... ,, ... ~,_, __ ._ ....... •''' ..... v_. • .., •.. ..,,..,-.,--.-., 0"-•··~~-.. ~w-'"''~'"""""..,."'-.... '" ,,_., • ~ .. ~ . ......,... ........ ~~~~-• n\-•-•~•' .. ,,,," •·•~••"mo,•••,_..,••~•~>-'•"'•~ 

Sample #Samples Type 
Coliform 

Results ID 
Repeat of 

Sample Site Cl _Residual 
·Receive 

Date Type Sample ID Date 

Apr 01, 2008 1 RT Total Absent-880012204 NIA Apr21,2008 

Apr 01, 2008 1 RT Total Absent--88D012203 NIA Apr21, 2008 . 

Apr01, 2008 1 RT Total Absent--88D012202 NIA Apr21, 2008 

Apr 01., 2008 1 RT Total Absent-880012201 NIA Apr 21, 2008 

Mar04, 2008 1 RT Total Absent--88C041504 NIA Mar 31, 2008 

Mar 04, 2008 1 RT Total Absent-88C041503 NIA Mar 31, 2008 

Mar04, 2008 1 RT Total Absent--88C041502 NIA Mar 31, 2008 

Mar04, 2008 1 RT Total Absent--88C041501 NIA · Mar 31, 2008 

Feb 12, 2008 1 RT Total Absent-888121805 N/A Feb 25, 2008 

Feb 12, 2008 1 RT Total Absent--888121804 N/A Feb 25, 2008 

Feb 12, 2008 1 RT Total Absent--888121803 NIA Feb 25, 2008 

Feb 12, 2008 1 RT Total Absent--888121802 NIA Feb 25, 2008 

Jan 09,2008 1 RT Total Absent--88A090404 N/A Jan 22, 2008 

Jan 09, 2008 1 RT Total Absent-88A090403 NIA Jan 22, 2008 

wJan 09, 2008 1 RT Total Absent-88A090402 NIA Jan 22, 2008 

~an 09,2008 1 RT Total Absent-88A090401 N/A Jan 22, 2008 

§Jee 11, 2007 1 RT Total Absent-87L 110901-4 N/A. Dec21, 2007 
0 

~ec 11, 2007 1 RT Total Absent--87L 110901-3 N/A · Dec 21, 2007 

Dec 11, 2007 1 RT Total Absent--B7L 110901-2 N/A Dec 21. 2007 

htl-h·/J1'7f\ 1O.d1 JiQ Ll.'\/.-1,..n1if'r.rrn 't"\hl"\'l?-nn1c-nri.=O()~(){\ 
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Dec 11, 2007 1 RT Total Absent-87L 110901-1 NIA Dec 21, 2007 
" )> )> 

Sample Coliform Repeat of Receive ru c ;:::;: 
#Samples Type Results·-ID Sample Site Cl Residual "' "' !U Date Type Sample ID Date (]) c " _,,. en ::r 

w~3 
Nov 06, 2007 1 RT Total Absent--87K063101-4 NIA Nov 21, 2007 8, <? ~ 

N-
Nov 06, 2007 1 RT Total Absent--87K063101-3 NIA Nov 21, 2007 ~~__... 0 

N 

Nov 06, 2007 
0 

1 RT Total Absent-87K063101-2 NIA Nov 21, 2007 0 

"' 
Nov 06,2007 1 RT Total Absent--87K063101-1 NIA Nov 21, 2007 m 

D 
0 

Oct02,2007 1 RT Total Absent-87 J024601-4 NIA Oct22, 2007 3 
(]) 

Oct02, 2007 1 RT Total Absent--87 J024601-3 NIA Oct 22, 2007 
(]) 

g: 
Oct02, 2007 1 RT Total Absent--87 J024601-2 NIA "' Oct22, 2007 

Oct02, 2007 1 RT Total Absent--87 J024601 ·1 NIA Oct22, 2007 

Sep 1·1, 2007 1 RT Total Absent--871112201-4 NIA Oct 04, 2007 

Sep 11, 2007 1 RT Total Absent-871112201·3 NIA Oct 04, 2007 

Sep 11, 2007 1 RT Total Absent-871112201-2 NIA Oct 04, 2007 m 
x 

Sep 11, 2007 1 RT Total Absent--871112201-1 NIA Oct04, 2007 ~ 
O'" 

Aug 21, 2007 1 RT Total Absent-·87H211804 NIA Sep 07, 2007 ;::;: 

1-s:> Aug 21, 2007 1 RT Total Absent-87H211803 NIA Sep 07, 2007 

Aug 21, 2007 1 RT Total Absent-87H211802 NIA Sep 07, 2007 \) 
ID 
(Q 

Aug 21, 2007 1 RT Total Absent-B7H211801 NIA Sep 07, 2007 <D 

Jul 10, 2007 1 RT Total Absent-B7G103504 NIA Jul27, 2007 ~ 
Jul 10,2007 1 RT Total Absent--B7G103503 NIA Jul27,2007 

Jul 10,2007 1 RT Total Absent--B7G103502 NIA Jul27,2007 m x 
iif Jui 10, 2007 1 RT Total Absent·-B7G103501 NIA Jul27,2007 

::; 

·~ 3 
Sample Coliform Repeat of Receive 0 #Samples Type ResultS··ID Sample Site Cl Residual 

0 Date Ty!Je Sample ID Date 
0 
0 

1 Total Absent--B7F052401-4 NIA Jun 25, 2007 ~ Jun 05, 2007 RT 

"' 
!l> 

Jun 05, 2007 1 RT Total Absent--B7F052401-3 NIA Jun 25, 2007 IQ 
(!) 

Jun 05, 2007 1 RT Total Absent-87F052401-2 NIA Jun 25, 2007 /p 
httn·/f1'1f\ 111.d 1 .c;Q L1 .::;;:/A.r'nl;f,...1'"t'Yt ..-.hn'J;')...,,~nonro.=()().i:;:{)(l £ ,,., {,..,f\A(> 
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Jun 05, 2007 1 RT Total Absent--87F052401-1 NIA Jun 25, 2007 -u )> )> 
tu c :=;:: 

May 08, 2007 1 RT Total Absent-87E081901-4 NIA Jun 04, 2007 ''"" OJ CD C O 
.... (fl :r 

May 08, 2007 1 RT 'fatal Absent--87E081901-3 NIA Jun 04, 2007 ~~3 
0 0 CD 

- ' :l May 08, 2007 1 RT Total Absent--87E081901-2 NIA Jun 04, 2007 N-
~ w->. 0 

May 08, 2007 1 RT Total Absent-B7E081901-1 NIA Jun 04, 2007 
N 
0 
0 

Apr03,2007 1 RT Total Absent--870033101-4 NIA Apr 16, 2007 
<D 

m 
D 

Apr 03, 2007 1 RT Total Absent--870033101-3 NIA Apr16,2007 0 
3 

Apr03, 2007 1 RT Total Absent--870033101-2 NIA Apr 16, 2007 CD 
m. 

Apr03, 2007 1 RT Total Absent--870033101-1 NIA Apr16,2007 
:;· 

"' 
Mar 14, 2007 1 RT Total Absent-87C140201-4 NIA Apr 06, 2007 

Mar 14, 2007 1 RT Total Absent--87C140201-3 NIA Apr 06,2007 

Mar 14, 2007 1 RT Total Absent-87C140201-2 NIA Apr 06, 2007 

Mar 14, 2007 1 RT Total Absent-87C140201-1 NIA Apr06, 2007 

Mar 01, 2007 
rn 

Feb 06, 2007 1 RT Total Absent--878062004 NIA x 
~ 

Feb 06, 2007 1 RT Total Absent-878062003 NIA Mar 01, 2007 rr 
;:<: 

Feb 06, 2007 1 RT. Total Absent--878062002 NIA Mar01, 2007 

~ Feb 06, 2007 1 RT Total Absent-878062001 NIA Mar01, 2007 
-0 

Sample Coliform Repeat of Receive ID 
#Samples Type Results-ID Sample Site Cl Residual <C 

Date Type Sample ID Date Cl) 

Jan 09, 2007 1 RT Total Absent-B7A091304 NIA Jan 22, 2007 lw 
Jan 09, 2007 1 RT Total Absent--87 A091303 NIA Jan 22, 2007 

Jan 09, 2007 1 RT Total Absent--87 A091302 NIA Jan 22, 2007 m x 
,,.Jan 09, 2007 1 RT Total Absent-87 A091301 NIA Jan 22, 2007 ::r 
CD O" 
3oec 05, 2006 1 RT Total Absent-B6L051401-4 NIA Dec20, 2006 ;::;: 
0 

~ glee 05, 2006 1 RT Total Absent-86L051401-3 N!A Dec 20, .2006 
0 

<Pee 05, 2006 1 RT Total Absent--86L051401-2 NIA Dec 20, 2006 "ti 
<D ll> 

Decos, 2006 1 RT Total Absent--86L051401-1 NIA Dec 20, 2006 IC 
m 

1~ 
'h*""·l/17A lf\A 1 (;'.Q At;;JA,... ..... 1;.f",..._.......,,. ..... ;h~~<J,....n""..-....,,-f\A.O::.Af\ /. /"1 /"t('.l'\.t:I 
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Nov 07, 2006 1 RT Total Absent--B6K073401-4 NIA Nov 30, 2006 
-u )> )> 

Nov07, 2006 1 RT Total Absent-86K073401-3 NIA Nov 30, 2006 
!l,) c:::::: 

co co ru 
CD C 0 

Nov 07, 2006 1 RT Total Absent--86K073401-2 NIA Nov 30, 2006 ... "' ::r 
01 ~ 3 
O D CD 

Nov 07, 2006 1 RT Total Absent--86K073401-1 NIA Nov 30, 2006 - ' => "' ~ ~ _ _,. 0 

Oct03, 2006 1 RT Total Absent--86J032401-4 NIA Oct 19, 2006 "' 0 
0 

Oct 03, 2006 1 RT Total Absent--86J032401-3 NIA Oct 19, 2006 "' ITT 

Oct 03, 2006 1 RT Total Absent--86J032401-2 NIA Oct 19, 2006 
0 
0 

Oct03, 2006 1 RT Total Absent-86J032401-1 NIA Oct 19, 2006 3 
CD 
~ 

Sep 19, 2006 1 RT Total Absent--861191801-4 NIA Oct 12, 2006 :;· 
co 

Sep 19, 2006 1 RT Total Absent--861191801-3 NIA Oct 12, 2006 

Sep 19, 2006 1 RT Total Absent-861191801-2 NIA Oct 12, 2006 

Sep 19, 2006 1 RT Total Absent--861191801-1 NIA Oct 12, 2006 

Sample #Samples Coliform Type Results--ID 
Repeat of 

Sample Site Cl Residual Receive 
Date Type Sample ID Date m x 

Aug 08, 2006 1 RT Total Absent--86H081001-4 NIA Sep 01, 2006 ::r 
0-

Aug 08, 2006 1 RT Total Absent-86H081001-3 NIA Sep 01, 2006 ;::;: 

Aug 08, 2006 1 RT Total Absent-86H081001-2 NIA Sep 01, 2006 ~ 
Aug 08, 2006 1 RT Total Aqsent--86H081001-1 NIA Sep 01, 2006 -0 

ID 
Jui 11, 2006 1 RT Total Absent--868111601-4 NIA Jul28,2006 !C 

(!) 

Jul 11, 2006 1 RT Total Absent-868111601-3 N/A Jul28,2006 --k Jul 11, 2006 1 RT Total Absent-868111601-2 N/A Jui28,2006 

Jui 11, 2006 1 RT Total Absent--868111601-1 NIA Jul28,2006 m - >< 
Jun 06, 2006 1 RT Total Absent·,86F063701-4 NIA Jun 22, 2006 ::r -· 
~un 06, 2006 

r::r 
1 RT Total Absent--86F063701-3 NIA Jun 22, 2006 ;::;: 

:;iun 06, 2006 1 RT Total Absent--86F063701-2 NIA Jun 22, 2006 ~ 0 

9un 06, 2006 1 RT Total Absent-86F063701-1 NIA Jun 22, 2006 -0 
~ $» 
"May 08, 2006 1 RT Total Absent--86 E092501-4 NIA May 24, 2006 «:I 

(!) 

·-r= 
httn..J/l'7fl 1 f\A l 'Q !lt::/,..l,..,,,.11f',,,........,..,. -....k-."l'J...-..n-,,, .... ,.,._11f\.:;f\ri L l'l /"'?J'\AD 
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May 09, 2006 1 RT Total Absent-B6E092501-3 NIA May 24, 2006 
lJ )> )> 

May 09, 2006 1 RT Total Absent--B6E092501 ·2 NIA May 24, 2006 "' t: "' ''"" "' CD t: 0 

May 09, 2006 1 RT Total Absent-B6E092501-1 N/A May 24, 2006 .... "' :T 
0) ~ 3 
0 O CD 

May 09, 2006 1 RT Total Absent-B6E09250114 NIA May24, 2006 - ' :J ...,~ 

~ _ __.. 0 

May 09, 2006 1 RT Total Absent--B6E0925011-3 NIA May24, 2006 N 
0 
0 

May 09, 2006 1 RT Total Absent--B6E0925011-2 NIA May 24, 2006 "' m 
May 09, 2006 1 RT Total Absent-B6E0925011-1 NIA May 24, 2006 

0 
0 

Sample Coliform Repeat of Receive 
3 

#Samples Type Results--ID Sample Site Cl Residual 
CD 

Date Type Sample ID Date ~ 
:J 

"' Apr 11, 2006 1 RT Total Absent-60412139-4 NIA Apr28, 2006 

Apr 11, 2006 1 RT Total Absent--6041269-3 NIA Apr 28, 2006 

Apr11,2006 1 RT Total Absent-6041269-2 NIA Apr 28, 2006 

Apr 11, 2006 1 RT Total Absent-6041269-1 NIA Apr28, 2006 m 
Mar 14, 2006 1 RT Total Absent-6031525-4 NIA Apr04, 2006 x 

::r-

Mar 14, 2006 1 RT Total Absent--6031525-3 NIA Apr04, 2006 O" 
;::;: 

Mar 14, 2006 1 RT Total Absent-6031525-2 NIA Apr04, 2006 f-D 
Mar 14, 2006 1 RT Total Absent-6031525-1 NIA Apr04,2006 "1J 

ll> 
Feb 02, 2006 1 RT Total Absent--6020844-4 NIA Mar09, 2006 co 

Feb 02, 2006 1 RT Total Absent-6020844-3 NIA Mar 09, 2006 I~ Feb 02, 2006 1 RT Total Absent-6020844-2 NIA Mar 09, 2006 

Feb 02, 2006 1 RT Total Absent--6020844-1 NIA Mar09, 2006 

Jan 10, 2006 1 RT Total Absent--6011149-4 NIA Feb 02, 2006 rn x 
::r 

Jan 10, 2006 1 RT Total Absent--6011149-3 NIA Feb 02, 2006 

~ §' 
1 RT Total Absent-6011149-2 NIA Feb 02, 2006 3Jan 10, 2006 

0 
1 RT . Total Absent-6011149-1 NIA Feb 02, 2006 ,;Jan 10, 2006 

0 -0 
'.:mec 06, 2005 1 RT Total Absent--51207374 NIA Dec 30, 2005 Ill 
~ <O 
~Dec 06, 2005 1 RT Total Absent--5120737-3 NIA Dec 30, 2005 

(!) 

1~ 

t.H-....,//1'7f\ 11\A 11;'.Q A.i;/...:1.,..,,....1~+.-...~~ ~h..-..'J<J.,....~.~-~-Afll:O/\ 
/'/'°I l,..Af'\O 
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Dec06, 2005 1 RT Total Absent--5120737-2 N/A Dec 30, 2005 
-,, )> )> 

Dec06, 2005 1 RT Total Absent--5120737-1 N/A Dec30, 2005 
l.U c;::::;:: 
"' "' ru (]) c " 

Sample Coliform Repeat of Recefve 
.,. U> ::r 

#Samples Type Results--10 Sample Site Cl Residual --.! ;::; 3 
Date Type Sample ID· Date 0 0"' 

- '::> "'-
Nov08, 2005 1 RT Total Absent--5110954-4 N/A Dec 01, 2005 

~ _-'- 0 

"' 0 
Nov 08, 2005 1 RT Total Absent-5110954-3 N/A Dec 01, 2005 0 

"' 
Nov 08, 2005 1 RT Total Absent--5110954-2 N/A Dec 01, 2005 

m 
0 
0 

Nov08, 2005 1 RT Total Absent--5110954-1 N/A Dec01, 2005 3 
(]) 

Oct 11, 2005 1 RT Total Absent--5101245-4 N/A Nov 07, 2005 m: 
::> 

"' Oct 11, 2005 1 RT Total Absent-5101245-3 N/A Nov 07, 2005 

Oct 11, 2005 1 RT Total Absent--5101245-2 N/A Nov 07, 2005 

Oct 11, 2005 1 RT Total Absent--5101245"1 N/A Nov 07, 2005 m 
Sep 13, 2005 1 RT Total Absent--85091334-4 N/A Oct07, 2005 

x 
::;," 

Sep 13, 2005 1 RT Total Absent--85091334-3 N/A Oct 07, 2005 
rr 
;::;: 

Sep 13, 2005 1 RT Total Absent-85091334-2 NIA Oct 07, 2005 -P 
Sep 13,2005 1 RT Total Absent--85091334-1 N/A Oct07, 2005 

l Aug 02, 2005 1 RT Total Absent--5080349-4 N/A Aug 22, 2005 
(D 

Aug 02, 2005 1 RT Total Absent--5080349-3 N/A Aug 22, 2005 1s-Aug 02, 2005 1 RT Total Absent--5080349-2 N/A Aug 22, 2005 

Aug 02, 2005 1 RT Total Absent--5080349-1 N/A Aug 22, 2005 

Jul 12,2005 1 RT Total Absent-5071365-4 N/A Ju\29,2005 m x 
Jul 12,2005 1 RT Total Absent-5071365-3 N/A Ju\29,2005 ::;," 

a: 
. _Jul 12, 2005 1 RT Total Absent--5071365-2 NIA Juf 29,2005 

·~ ct 
3Jul 12, 2005 1 RT Total Absent--5071365-1 N/A Jul29,2005 
0 
0 Sample · #Samples Coliform Type Results--ID Repeat of Sample Site Cl Residua! Receive .,,v 
0 Date Type Sample ID Date IX> 
0 l'Q ~ 

C!I 
"'Jun 07, 2005 1 RT Total Absent-5060847-4 N/A Jun 24, 2005 !()" 

Jun 07, 2005 1 RT· Total Absent--506084 7-3 NIA Jun 24, 2005 

:httn·//1'70 111.111:;'.Q A.:;'./,-l,..,...,l.ft'r--t'11"'1 .••• .l ....... :t'J-n.HTl' ..... ,.,.-1\f'I..;'.{).(\ .t"'l"l 1,-,r1.nn 
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Jun 07, 2005 1 RT Total Absent-5060847-2 N/A Jun 24, 2005 -u )> )> 

Jun 07, 2005 Ill c "" 1 RT Total Absent-5060847-1 NIA Jun 24, 2005 co co Ill 
<D c 0 
_,,_ "' ::r 

May 03, 2005 1 RT Total Absent--NB505067-4 NIA Jun 08, 2005 Co~ 3 
0 O CD 

- ' :J May 03, 2005 1 RT Total Absent--NB505067-3 N/A Jun 08, 2005 N -
~ ,:->. 0 

May 03, 2005 1 RT Total Absent--NB505067-2 NIA Jun 08, 2005 
N 
0 
0 

May03, 2005 1 RT Total '° Absent--NB505067-1 N/A Jun 08, 2005 m 
0 

Apr 05, 2005 1 RT Total Absent-NB504047-4 N/A Apr20,2005 0 
3 

Apr05, 2005 1 RT Total Absent-NB504047-3 N/A Apr20, 2005 <D 

~ 
Apr05,2005 1 RT Total Absent--NB504047-2 NIA Apr20,2005 

:J 
co 

Apr05,2005 1 RT Total Absent--NB504047-1 NIA Apr20, 2005 

Mar01, 2005 1 RT Total Absent--NB503008-4 NIA Mar 10, 2005 

Mar01, 2005 1 RT Total Absent-NB503008-3 NIA Mar 10, 2005 

Mar 01, 2005 1 RT Total Absent--N8503008-2 NIA Mar 10, 2005 

Mar 01, 2005 1 R.T Total Absent-NB503008-1 N/A Mar 10, 2005 
m x 
::; 

Feb 01, 2005 1 RT Total Absent--NB502007-4 N/A Feb 22, 2005 i5' 
;:+ 

Feb01, 2005 1 RT Total Absent--NB502007-13 NIA Feb 22, 2005 µ:> 
Feb 01, 2005 1 RT Total Absent--NB502007-2 N/A Feb 22, 2005 

-0 
Feb 01, 2005 1 RT Total Absent-NB502007-1 NIA Feb 22, 2005 Sl> co 

Sample Coliform Repeat of Receive 
<tr 

Date 
#Samples Type Type Results-·ID Sample ID Sample Site Cl Residual Date w 

Jan 04, 2005 1 RT Total Absent--NB501053-5 NIA Jan 20, 2005 

Jan 04, 2005 1 RT Total Absent-NB501053-4 N/A Jan 20, 2005 m x 
@' Jan 04, 2005 1 RT Total Absent--NB501053-3 NIA Jan 20, 2005 ::!: 

O" 

o Jan 04, 2005 1 RT Total Absent-NB501053-2 N/A Jan 20, 2005 I~ 0 
0 

Absent-NB501053-1 N/A Jan 20, 2005 S'. Jan 04, 2005 1 RT Total· 
"TJ '\f-~ 

"' Dec 10, 2004 1 RP Total Absent--NB412156 NB412092 26 SE HILLCREST Dec29, 2004 !» 
(Q 

Dec 10, 2004 1 RP Tota\· Absent-NB412155 NB412092 57 NE HILLCREST Dec 29, 2004 

~ 
t.........._.//1'7A 1Atl 1.C:O tl.C:f.:l--~~J:"-___ ~L--'1'1-----··-·-fiAt!:/"\f\ _,.,~ ·-- -.. ..... 
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Dec 10, 2004 1 RP Total Absent-NB412153 NB412092 97 SE HILLCREST Dec29, 2004 -u )> )> 
ru c ;::::;: 

Dec 07, 2004 .1 RT Total Absent--N8412093-3 N/A Dec 29, 2004 . (Q (Q Ill 
CD c o 
"' "' ::; Dec 07, 2004 1 RT Total Absent--NB412093-2 N/A Dec 29, 2004 c.o ~ 3 
0 0 CD 
- • ::l 

Dec 07, 2004 1 RT Total Absent--NB412093-1 N/A Dec29, 2004 
rv~ 2J _ ...... () 

Dec 07, 2004 1 RT Total POSITIVE-NB412092 26 SE HILLCREST Deo29, 2004 "' 0 
0 

RT E.Coli . Al:lsent--N 8412092 26 SE HILLCREST Dec 29, 2004 '° m 
0 

Nov 02, 2004 . 1 RT Total Absent-NB411044-4 N/A Nov 22, 2004 0 
3 

Nov 02, 2004 1 RT Total Absent--NB411044-3 N/A Nov 22, 2004 CD 

~ 
Nov02, 2004 1 RT Total Absent--NB411044~2 N/A Nov 22, 2004 

::l 
(Q 

Nov 02, 2004 1 RT Total Absent--NB411044-1 N/A Nov 22, 2004 

Oct 05, 2004 1 RT Total Absent-P4J0186-1 37 NEBTH Nov 08, 2004 

Oc.t 05, 2004 1 RT Total Absent--P4J0186-2 715SW4TH Nov 08, 2004 

Oct05, 2004 1 RT Total Absent--P4J0186-3 34SEDST Nov 08, 2004 

Sample #Samples Coliform Type Results-·ID Repeat of Sample Site Cl Residual Receive m 
Date Type Sample ID Date x 

::r 
Oct 05, 2004 1 RT Total Absent-P4J0186-4 216 NWBST Nov 08, 2004 a= 

;::;: 

Sep 21, 2004 1 RT Total Absent--NB409445-4 N/A Oct04, 2004 ~ Sep 21, 2004 1 RT Total Absent--NB409445-3 N/A Oct 04, 2004 -u 
Sep 21, 2004 1 RT Total Absent--NB409445-2 N/A Oct04, 2004 I!> 

(Q 
(p 

Sep 21, 2004 1 RT Total Absent--NB409445-1 N/A Oct04,2004 .P<\ 
Aug 03, 2004 1 RT Total Absent--NB408102-4 N/A Aug 30, 2004 

Aug 03, 2004 1 RT Total Absent--NB408102-3 N/A Aug 30, 2004 
m 

_t-ug 03, 2004 1 RT Total Absent--NB408102-2 N/A Aug 30, 2004 x 
::; 

<t 
A.bsent--NB408102-1 N/A Aug 30, 2004 

·~ 
3\ug 03, 2004 1 RT Total 

:;Jul 13, 2004 1 RT Total Absent-NB407305-4 N/A Aug 09, 2004 
0 

~ul 13, 2004 1 RT Total Absent-NB407305-3 N/A Aug 09, 2004 

'Jui 13, 2004 1 RT Total Absent-NB407305-2 NIA Aug 09, 2004 ~ 
(0 

111 

~o<Q 
t...u..-./11'"1.'\ 1AJI 1rO d.1::'1-1--l:f". ' oo - ·- ·- .. -

····---···-·--··•<-·--·-·--··-·· ........... 
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Jul 13, 2004 1 RT Total Absent-NB407305-1 NIA Aug 09, 2004 "{) )> )> 

"' c "' Jun 08, 2004 1 RT Total Absent-NB406229-4 NIA Jun 21, 2004 (Q (Q "' ro c o 
"' en ::; 

Jun 08, 2004 1 RT Total Absent--NB406229-3 NIA Jun 21, 2004 o~3 
a o" 

Jun 08, 2004 1 RT Total Absent--NB406229-2 NIA Jun 21, 2004 - N 3. 
~ ~--'- () 

Jun 08, 2004 1 RT Total Absent-NB406229-1 NIA Jun 21, 2004 
N 
0 
0 
(0 

May 11, 2004 1 RT Total Absent--NB405191-4 NIA May26, 2004 rn 
0 

May 11, 2004 1 RT Total Absent--NB405191-3 NIA May 26, 2004 () 

3 
May 11, 2004 1 RT Total Absent-NB405191-2 NIA May26, 2004 ro 

m: 
Sample Coliform Repeat of Receive 

:J 

#Samples Type Results-ID Sample Site Cl Residual 
(Q 

Date Type Sample ID Date 

May 11, 2004 1 RT Total Absent-NB405191-1 NIA May26, 2004 

Apr13,2004 1 RT Total Absent-NB404148-4 NIA Apr28, 2004 

. Apr13,2004 1 RT Total Absent--NB404148-3 NIA Apr28,2004 

Apr13,2004 1 RT Total Absent--NB404148-2 NIA Apr28,2004 m 
>< 

Apr 13, 2004 1 RT Total Absent-NB404148·1 NIA Apr28,2004 
::r 
i3' 

Mar02, 2004 1 RT Total Absent-NB403028-4 NIA Mar 18, 2004 
;::;: 

t-.:o Mar02, 2004 1 RT Total Absent-NB403028-3 NIA Mar 18, 2004 

Mar02, 2004 1 RT Total Absent--NB403028-2 NIA Mar 18, 2004 \J 
II> co 

Mar02, 2004 1 RT Total Absent--NB403028-1 NIA Mar 18, 2004 

~ Feb 10, 2004 1 RT Total Absent--NB402085-4 NIA Feb 25, 2004 

Feb 10, 2004 1 RT Total Absent--NB402085-3 NIA Feb 25, 2004 

Feb 10, 2004 1 RT Total Absent-NB402085-2 NIA Feb25, 2004 
m 
>< ;;:; 

Feb 10, 2004 1 RT Total Absent--NB402085-1 NIA Feb 25, 2004 

·~ ~an 13, 2004 1 RT Total Absent--NB401098-4 NIA Jan 28, 2004 

~an 13, 2004 1 RT Total Absent--NB401098-3 N/A Jan 28, 2004 
0 
J!an 13, 2004 1 RT Total Absent--NB401098-2 N/A Jan 28, 2004 ll1 
~ co 
'Jan 13, 2004 1 RT Total Absent--NB401098-1 NIA Jan 28, 2004 

(I) 

~ 
r__,_,_ __ .if'f'7f\ 11),f 1 /:'Cl AJ:'f.1. _1•r_ ' 

··- -"0 

.. ·-·-····-·---·····-·--------·-·--·-----···-·--·······---·-- ·········--·--- ···-·---......... -~-~·~ .. ._ ________ _.,,~~- .. ·-·-~ .... ., ............... ~ .. -·-·--·-·····--····· 
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Dec 02, 2003 1 RT Total Absent--NB312028-4 NIA Dec 15, 2003 -u )> )> 
Ol c :=t: 

Dec 02, 2003 1 RT Total Absent--NB312028-3 NIA Dec 15, 2003 (Q (Q !ll 
CD C CJ 
en "' ::r 

Dec 02, 2003 1 RT Total· Absent--NB312028-2 N/A Dec 15, 2003 _,_ N 3 
0 0 (]) - ' " Sample Coliform .T Repeat of Receive 
N~ 

#Samples Resu!ts-·ID Sample Site Cl Residual ~---" 0 
Date Type ype Sample ID Date N 

0 

Dec 02, 2003 1 RT Total Absent--NB312028-1 NIA Dec 15, 2003 
0 
<D 

m 
Nov 04,2003 1 RT Total Absent-NB311021-4 NIA Nov 17, 200.3 0 

0 

Nov 04, 2003 1 RT Total Absent-NB311021-3 NIA Nov 17, 2003 3 
CD 

Nov 04, 2003 1 RT Total Absent--NB311021-2 NIA Nov 17, 2003 
!!;_ 
s· 
ca 

Nov04, 2003 1 RT Total Absent--NB311021-1 NIA Nov 17, 2003 

Oct 07, 2003 1 RT Total Absent--NB310165-4 NIA Oct 17, 2003 

Oct 07, 2003 1 RT ·Total Absent-NB31o165-3 N/A Oct 17, 2003 

Oct 07, 2003 1 RT Total Absent--NB310165·2 NIA Oct 17, 2003 m 
>< 

Oct 07, 2003 1 RT Total Absent--NB310165·1 NIA Oct 17, 2003 2: 
r:T 

Sep 09, 2003 1 RT Total Absent--NB309222-4 NIA Sep 18, 2003 ;::;: 

Sep 09, 2003 1 RT Total Absent--NB309222-3 NIA Sep 18, 2003 ~ 
Sep 09, 2003 1 RT Total Absent--NB309222-2 NIA Sep 18, 2003 -0 

P> 
Sep09, 2003 1 RT Total Absent--NB309222-1 NIA Sep 18, 2003 <O 

(I) 

Aug 19, 2003 1 RT Total Absent-NB308446 NIA Sep 05, 2003 ~ Aug 12, 2003 1 RT Total Absent-NB308294-3 NIA Sep 05, 2003 

Aug 12, 2003 1 RT Total Absent--NB308294-2 NIA Sep 05, 2003 
m 

Aug 12, 2003 1 RT Total Absent-N 8308294-1 NIA Sep 05, 2003 >< 
::1" -· 

J.ul 08, 2003 1 RT Total Absent-N8307216-4 NIA · Jul 21, 2003 0-
:::;: 

~ul 08, 2003 1 RT Total Absent--NB307216-3 NIA Jul21,2003 ~ ~ul 08, 2003 1 RT Total Absent-NB307216-2 . NIA Jul21,2003 
0 Ill 0 Receive ~ Sample #Samples Coliform Type Results--ID Repeat of Sample Site Cl Residual lO 
~ 

Date Type Sample ID Date ([I 

"' P2 Jul 08,2003 1 RT Total Absent-NB307216-1 NIA Jul21,2003 

1_....,... __ 111.-,f\_ 1AA 1ro A1"/J. _ _ 1:l". on .,.,., .. , ,...,..,.,.. 



Data-C : -- DWP Data Query Page Page. ns 

Jun 03, 2003 1 RT Total Absent--NB306053-4 N/A Jun 20, 2003 " )> )> ru c ::+ 

Jun 03, 2003 1 RT "' "' "' Total Absent-N8306053-3 NIA Jun 20, 2003 CD C C1 
"' en ::;,-

Jun 03, 2003 1 RT Total Absent--NB306053-2 NIA Jun 20, 2003 
N~3 
0 O CD -Na 

Jun 03, 2003 1 RT Total Absent--NB306053-1 NIA Jun 20, 2003 ~ _ __.. () 

~ 

May 13, 2003 1 RT Total Absent--NB305235-4 NIA May 27, 2003 0 
0 
<D 

May 13, 2003 1 RT Total Absent--NB305235-3 NIA May27, 2003 m 
0 

May 13, 2003 1 RT Total Absent--NB305235-2 NIA May27, 2003 
0 
3 

May 13, 2003 1 RT Total Absent--NB305235-1 NIA 
CD 

May 27, 2003 ~ 
:J 

Apr 01, 2003 1 RT Total Absent-NB304010-4 NIA Apr17,2003 "' 
Apr 01, 2003 1 RT Total Absent--NB304010-3 NIA Apr17,2003 

Apr 01, 2003 1 RT Total Absent--NB304010-2 NIA Apr 17, 2003 

Apr 01, 2003 1 RT Total Absen!-NB304010-1 NIA Apr 17, 2003 

Mar 11, 2003 1 RT Total Absent--NB303080-4 NIA Mar24, 2003 
m 

Mar 11, 2003 1 RT Total Absent--NB303080-3 N/A Mar 24, 2003 >< 
:!. 

Mar 11, 2003 1 RT Total Absent--NB303080-2 N/A Mar 24, 2003 C'" 
;::;: 

Mar 11, 2003 1 RT Total Absent--NB303080-1 NIA Mar24, 2003 ~ Feb 04, 2003 1 RT Total Absent--NB302057-4 NIA Feb 14, 2003 
"'Cl 

Feb 04, 2003 1 RT Total Absent--NB302057-3 NIA Feb 14, 2003 Ill 
(Q 
(!> 

Feb 04, 2003 1 RT Total Absent-NB302057-2 NIA Feb 14, 2003 -f:: Sample #S.amples Coliform Type Results-·ID Repeat of Sample Site Cl Residual Receive 
Date Type Sample ID Date 

Feb 04, 2003 1 RT Total Absent--NB302057-1 NIA Feb 14, 2003 m 
>< 

...Jan 07, 2003 1 RT Total Absent-NB301054-4 N/A Jan 27, 2003 
~ 

6' 
'" ;::;: 
3Jan 07, 2003 1 RT Total Absent--NB301054-3 NIA Jan 27, 2003 

~ 0 
olan 07, 2003 1 RT Total Absent--NB301054-2 N/A Jan 27, 2003 
0 
0 "ti :jan 07, 2003 1 RT Total Absent--NB301054-1 NIA Jan 27, 2003 IJ) 
-.J co 
Dec 03, 2002 1 RT Total Absent--NB212019-4 NIA Dec 11, 2002 (!> 

t= 
hf+..-.·ff17111flA 1 -CO AJ:.l.:t~~l::.r.~- -1--'l'>.---·----f'IAJ:nn - ·- ·- - . 
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Dec 03, 2002 1 RT Total Absent-NB212D19-3 NIA Dec 11, 2002 Cl )> )> 
ru c ~ 

Dec 03, 2002 1 RT Total° Absent-NB212019-2 NIA Dec 11, 2002 (0 (0 "' 
ro c: " °' "' ::r 

Dec03, 2002 1 RT Total Absent-NB212019-1 NIA Dec 11, 2002 w~3 
o o" 
- ' :J 

Nov 05, 2002 1 RT Absent--NB211041-4 
N-

Total NIA Nov 18, 2002 ~.;-'"O 
N 

Nov 05, 2002 1 RT Total Absent--NB211041-3 NIA Nov 18, 2002 0 
0 

"' Nov05, 2002 1 RT Total Absent--NB211041-2 N/A Nov 18, 2002 m 
0 

Nov 05, 2002 1 RT Total Absent--NB211041-1 N/A Nov 18, 2002 () 

3 
Oct 01, 2002 1 RT Total Absent--NB210032-4 NIA Oct21, 2002 ro 

m: 
Oct 01, 2002 1 RT Total Absent-NB210032-3 N/A Oct 21, 2002 

:J 
(0 

Oct 01, 2002 1 RT Total Absent-NB210032-2 NIA Oct 21, 2002 

Oct 01, 2002 1 RT Total Absent--NB210032-1 N/A Oct21, 2002 

Sep 17, 2002 1 RT Total Absent--NB209333 N/A Oc\02,2002 

Sep 10, 2002 1 RT Total Absent--NB209184-3 N/A Oct02, 2002 m 
Sep 10, 2002 1 RT Total Absent--NB209184-2 NIA Oct 02, 2002 

x 
::r 
cr 

Sample #Samples Coliform Type Results-ID Repeat of Sample Site er Residual Receive ;:;: 
Date Type Sample ID Date t-o Sep 10, 2002 1 RT Total Absent--NB209184-1 NIA Oct 02, 2002 

"ti 
Aug 06, 2002 1 RT Total Absent--NB208117-4 NIA ~ 

Cl> 
Aug 06, 2002 1 RT Total Absent--NB208117-3 NIA 

~ Aug 06, 2002 1 RT Total Absent-NB208117-2 NIA 

Aug 06, 2002 1 RT Total Absent-N 8208117 -1 N/A 

Jul09,2002 1 RT Total Absent-NB207209-4 NIA m x 
Jul09,2002 1 RT Total Absent--NB207209-3 NIA ::r 

~Jul 09, 2002 
6' 

1 RT Total Absent--NB207209-2 N/A ;:;: 

;;iu1 09, 2002 1 RT Total Absent--NB207209-1 NIA. ·~ 0 

~un 04,2002 1 RT Total Absent--NB206070-4 N/A 
~ rJ.') 

"Jun 04, 2002 1 RT Total Absen!--NB206070-3 NIA !O 
(!) 

IP 
l...s..i.........111"1{\ 11),J 11;'0 ;lt::'l..J--1:.l."_ ... _ ... 1 ... '10 
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Jun 04, 2002 1 RT Total Absent--N8206070-2 NIA u )> )> 

"' c "' co co "' 
Jun 04, 2002 1 RT Total Absent--N8206070-1 NIA CD C O 

"' '" ::; ~N3 
May07, 2002 1 RT Total Absent--NB205109-4 NIA May 30, 2002 0 0"' 

"""+\ N ;:;_ 
May 07, 2002 1. RT Total Absent-NB205109-3 NIA May 30, 2002 ~ _ _,, 0 

"' May07, 2002 RT Total Absent--NB205109-2 May 30, 2002 
0 

1 NIA 0 

"' 
May 07, 2002 1 RT - Total Absent-NB205109-1 NIA May 30, 2002 m 

0 

Apr 09, 2002 1 RT Total Absent--NB204108-4 NIA May06, 2002 
0 
3 

"' Apr09,2002 1 RT Total Absent--NB204108-3 NIA May 06, 2002 m. 
5· 

Apr09, 2002 1 RT Total Absent-NB204108-2 NIA May 06, 2002 
co 

Sample #Samples Coliform Type Results--ID Repeat of Sample Site Cl Residual 
Receive 

Date Type Sample ID Date 

Apr09, 2002 1 RT Total Absent--NB204108-1 NIA . May 06, 2002 . 

Mar 12.2002 1 RT Total Absent--NB203097-4 NIA Apr04, 2002 m x 
Mar 12,2002 1 RT Total Absent-N 8203097-3 NIA Apr 04, 2002 

::r 
c;: 

Mar 12, 2002 1 RT Total Absent-NB203097-2 NIA Apr04, 2002 
;::;: 

~ Mar 12, 2002 1 RT Total Absent--NB203097-1 NIA Apr 04, 2002 

Feb 12, 2002 1 RT Total Absent--NB202102-4 NIA Mar 14, 2002 "O 
ix; 
IC 

Feb 12, 2002 1 RT Total Absent-NB202102-3 NIA Mar 14, 2002 ¢> 

Feb 12, 2002 1 RT Total Absent--NB202102-2 NIA Mar14,2002 IGJ Feb 12,2002 1 RT Total Absent--NB202102-1 NIA Mar 14, 2002 

Jan 08,2002 1 RT Total Absent--NB201656-4 NIA Jan 22, 2002 

Jan 08, 2002 1 RT Total Absent--NB201656-3 NIA Jan 22, 2002 
·, - ··········1m 

x 
Jan 08,2002 1 RT Total Absent--NB201656-2 NIA Jan 22, 2002 :::r 

6' 
~Jan 08, 2002 1 RT Total Absent--NB201656-1 NIA Jan 22, 2002 ;:;: 

~ q,ec 11, 2001 1 RT Total Absent--NB112121-4 NIA Jan 04, 2002 
0 
0 

'"O S!Jec 11, 2001 1 RT Total Absent--N8112121-3 NIA Jan 04, 2002 m 
~ co 
"Dec 11, 2001· 1 RT Total Absent--NB112121-2 NIA Jan 04, 2002 

t 
J..++--//1 '7f\ 11\A 1. .co Ac /.l--1;.c ______ 1 ___ 10·--· r.r..t:"A/\ 
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Dec 11, 2001 1 RT Total Absent-NB112121-1 NIA Jan 04, 2002 -0 )> )> 
me~ 

Nov 06, 2001 1 RT Total Absent-NB111048-4 NIA Nov 19, 2001 (Q (Q "' ro c n 
"' "' ::r Nov 06, 2001 1 RT Total Absent-NB111048-3 NIA Nov 19, 2001 O'l ;::; 3 
0 0" 
- ' :J 

Nov06, 2001 1 RT Total Absent-NB 111048-2 NIA Nov 19, 2001 "' ~ 2] .:-" 0 

Sample "' Coliform Repeat of Receive 0 
#Samples Type Results-·ID Sample Site Cl Residual 0 

Date Type Sample ID Date "' m 
Nov 06, 2001 1 RT Total Absent--NB111048-1 NIA Nov 19, 2001 ·o 

0 

Oct09, 2001 1 R.T Total Absent--NB110177-4 NIA Oct 31, 2001 3 
" 

Oct 09, 2001 1 RT Total Absent--NB110177-3 NIA Oct 31, 2001 
~ 
:J 

(Q 

Oct 09, 2001 1 RT Total Absent--N8110177-2 NIA Oct 31, 2001 

Oct 09, 2001 1 RT Total Absent-NB110177-1 NIA Oct 31, 2001 

Sep 11, 2001 1 RT Total Absent-NB109187-4 NIA Sep 28, 2001 

Sep 11, 2001 1 RT Total Absent-NB109187-3 NIA Sep 28, 2001 

Sep 11, 2001 1 RT Total Absent--NB109187-2 NIA Sep 28, 2001 m x 
Sep 11, 2001 1 RT Total Absent-NB109187-1 NIA Sep 28, 2001 :::r 

O" 
Aug 07, 2001 1 RT Total Absent--NB 108173-4 NIA Aug 27, 2001 ;:;: 

t-a Aug 07, 2001 1 RT Total Absent-NB108173-3 NIA Aug 27, 2001 

Aug 07, 2001 1 RT Total Absent--NB108173-2 NIA Aug27, 2001 ~ 
Total Absent--NB108173-1 NIA Aug 27, 2001 

(Q 
Aug 07, 2001 1 RT <1l 

Jul17,2001 1 RT Total Absent--NB 107323-4 NIA Jul 27, 2001 tc 
Jul 17, 2001 1 RT Total Absent--NB107323-3 N/A Jul 27, 2001 

Jul 17,2001 1 RT Total Absent-NB107323-2 NIA Jul27,2001 m x 
Jul 17, 2001 1 RT Total Absent-NB107323-1 NIA Jul 27, 2001 · :r 

1t §: -3 

~ 0 

~lick here to show results prior to 
~ Jll 

"' co 0 

~ 
Recent Batch Numbers 

h++r..- //1 /{) 1 (IA 1 "Q A&::.. J~~~l:J:'...,. __ -1...- '}"1--~-~- ___ r..r.~r.r.. 
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BEFORE THE ENVIRONMENTAL QUALITY COMMISSION 

OFTHESTATEOFOREGON 

IN THE MATTER OF: ) 
) 

Phillip and Brigitte Morsman, dba Tops ) 
Trailer Park, ) 

) 
Respondents ) 

~~~~~~~~~~~~~~-

) 
) 
) 
) 

DEQ Case No. WQ/D-ER-07-186 

OAH Case No.: 900963 

RESPONDENTS' PETITION 
FOR REVIEW 

Pursuant to Oregon Administrative Rule 340-011-0575, respondents Phillip and 

Brigitte Morsman hereby request that the Environmental Quality Commission review the 

hearing officer's Proposed Order in the above referenced case, dated and served by mail 

on June 18, 2009. A copy of the Proposed Order is attached as Exhibit "A." 

Dated this 8th day of July, 2009. 

3c:\Law\Morsmans\Petition for Review EQC Waiver 7Ju1y09 

Michae!F. Sheehan, OSB #88126 
Attorney for Respondents Phil and Brigitte 
Morsman 

MICHAEL F. SHEEHAN 
Attorn~y Id 1Aw 
3312~ S.W. Callahan RDlld 

PAGE 1 PETITION FOR COMMISSION REVIEW Scappoo~ OR 97056 
SOl-'43-7!72F,jjem1[i) 000123 
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f.xhibit_jjPage_ 

BEFORE THE OFFICE OF ADMINISTRATIVE HEARINGS 
STATE OF OREGON 

for the 
ENVIRONMENTAL QUALITY COMMISSION 

IN THE MATTER OF: 

PHILLIP DEAN MORSMAN AND 
BRIGITTE RENATE MORSMAN 
doing business as Tops Trailer Park, 
Respondents 

) RULING ON MOTION FORSUMMARY 
) DETERMINATION, AND PROPOSED 
)ORDER 
) 
) OAH Case No.: 900963 
) Agency Case No.: WQ/D-ER-07-186 

HISTORY OF THE CASE 

On December 19, 2007, the Depaiiment of Environmental Quality for the State of 
Oregon (Department) issued a Notice of Violation. Depaiiment Order; and Civil Penalty 
Assessment (Notice of Violation) to Phillip Dean Mersman and Brigitte Renate Mersman doing 
business as Tops Trailer Park (Respondents). On January 8, 2008, Respondents requested a 
hearing. On July 25 and July 30, 2008, a hearing was held before Administrative Law Judge 
(ALJ) James Han. On October 21, 2008, ALJ Han issued a Proposed Order. On November 20. 
2008, Respondents petitioned the Environmental Quality Commission for review of the Proposed 
Order. 

On August 8, 2008, Respondents filed a Request for a Waiver with the Department's 
Director. On October 6, 2008, the Director denied the request. On October 16, 2008, 
Respondents requested reconsideration: On October 21, 2008, the Director denied the request. 
On October 28, 2008, Respondents reqnested a hearing on denial of the waiver. 

On March 2, 2009, the Department referred the hearing request to the Office of 
Administrative Hearings (OAH). Senior ALJ Dove L. Gutman was assigned to preside at 
hearing. On April 21, 2009, a pre-hearing telephone conference was held. Leah Koss 
represented the Depaiiment. Michael Sheehan, attorney at law, represented Respondents. On 
April 22, 2009, ALJ Gutman issued a Pre-hearing Order that set forth the issue for hearing, the 
discovery ai1d motion schedule, and the date for the contested case heaiing. 

On May 12, 2009, the Depaiiment filed a Motion for Summary Dete1mination, along 
with Exhibits Al through A6. On May 27, 2009, Respondents filed a Response, along with 
Exhibits 1 tln·ough 4. On June 4, 2009, the Department filed a Reply. 

EVIDENTIARY RULINGS 

On June 4, 2009, the Depaitrnent's Exhibits Al through A6 and Respondents' Exhibits 1 
through 4 were admitted into evidence without objection. 

Jn the Matter of Phillip and Brigitte Morsman, OAH Case No. 900963 
Page I of 13 Item D 000124 
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ISSUE 

Whether the Director of the Department abused his discretion when he denied 
Respondents' Request for a Waiver. OAR 340-044-0015. 

LEGAL STANDARD FOR SUMMARY DETERMINATION . 

Motions for Summary Determination are governed by OAR 137-003-0580, which 
provides in pe1iinent part: 

(6) The administrative law judge shall grant the motion for a 
summaxy determination if: 

(a) The pleadings, affidavits, suppo1iing documents 
(including any interrogatories and admissions) and the 
record in the contested case show that there is no genuine 
issue as to any material fact that is relevant to resolution of 
the legal issue as to which a decision is sought; and 

(b) The agency or pmiy filing the motion is entitled to a 
favorable ruling as a matter oflaw. 

· (7) The administrative law judge shall consider all evidence in a 
manner most favorable to the n01Hriovi11g party or '11oiHlibving · 
agency. 

FINDINGS OF FACT 

1. Respondents own Tops Trailer Park (trailer park) located at 23 NW Depot Road in 
Madras, Oregon. The trailer pad' consists of 55 mobile home units. The residents are mostly 
low-income. (Exs. Al, A6; Respondents' Response.) 

2. Respondents maintain and operate a waste disposal system at the trailer park subject to 
the terms and conditions of Water Pollution Control Facilities General Permit No. 4400 (Pem1it) 
issued by the Depaiiment pursuant to Oregon law. (Notice of Violation.) 

3. TI1e trailer park's waste disposal system collects sewage in a lm·ge septic ·tank. The 1 

solids are pmnped out and hauled away. The remaining liquid effluent is dischm·ged into a waste 
disposal well 1 on the prope1iy. The waste disposal well has been in operation since 1954. (Ex. 
Al; Respondents' Response.) · 

4. In 1969, the Environmental Quality Commission (Commission) decided to phase out 
the use of waste disposal wells because of the serious threat they posed to groundwater resources 
and the public health. The Commission issued rules to decommission waste disposal wells as 

1 Respondents' waste disposal well is considered an underground injection system. See OAR 340-044-
0005(24); OAR 340-044-001 l(S)(a). 

Jn the Matter of Phillip and Brigitte Morsman, OAH Case No. 900963 
Page 2of13 

Item D 000125 



Attachment D 
August 20-21, 2009 EQC meeting 
Page 4of14 

soon as alternative sewage systems became reasonably available. (Ex. A2; Department's 
Motion.) 

5. On or about October 2, 2007, the City ofMadras extended its sewer line to Lee Street, 
a distance of approximately 2,000 feet from Respondents' waste disposal well. Tbe Department 
determined that an alternative sewage system had become reasonably available to Respondents.2 

(Ex. Al; Notice of Violation; Respondents' Response.) 

6. On November 7, 2007, the Department sent Respondents a pre-enforcement notice, 
requesting that Respondents comply with the Permit and Oregon law by connecting their facility 
to the city's sewer system and decommissioning the well on the property. (Notice of Violation.) 

7. On December 19, 2007, the Department issued a Notice of Violation, Department 
Order, and Civil Penalty Assessment to Respondents. The Notice of Violation cited ORS 
468B.025(2) and OAR 340-044-0015(3)(b) and alleged, among other things, that since at least 
October 2, 2007, Respondents had violated !lie conditions of the Permit by failing to 
decommission the wdl on their property and by failing to connect to the City of Madras sewer 
system when it became reasonably available. The Notice of Violation also contained an order 
requiring Respondents to connect to the City of Madras sewer system within 60 days and to 
deconunission tlieir waste disposal well within 90 days. (Notice of Violation; Depaiiment's 
Motion.) · 

8. Respondents did not connect the trailer park to the city's sewer system, nor did they 
decommission the well on !lie property. (Department's Motion; Respondents' Response.) 

9. On January 8, 2008, Respoi1dents requested a contested case hearing on the Notice of 
Violation. On .July 25 and July 30, 2008, a hearing was held before ALT James Han.3 

{Department's Motion.) 

10. On August 8, 2008, Respondents filed a Request for a Waiver with the Depruiment's 
Director. Respondents requested a waiver from the 1equirement that they deconunission their 
waste disposal well and connect to the municipal sewer. Respondents asse1ied that the disposal 
well had been in operation since 1954 and had not contaminated the City's water. Respondents 
also asserted that they could not finance the cost oftlie sewer line. Respondents attached the 
following documents to the request: 

• · A cost estimate, dated April 21, 2008, of $400,000 from Knife 
River to connect the trailer park to the city's sewer line. 
• A cost estimate, dated April 22, 2008, of $50,4 70, plus or 
minus 20 percent, from Tye Engineering & Snrveying; Inc., for 
professional engineering and surveying services to design and 

' Respondents did not contest that the city's sewer line was "reasonably available." (Respondents' 
. Response.) 
3 On October 21, 2008, ALI I-Ian 'issued a Proposed Order. On November 20, 2008, Respondents 
petitioned the Environmental Quality Commission for review of the Proposed Order. (Department's 
Motion.) 

Jn the Matter of Phillip and Brigitte Morsman, OAH Case No. 900963 
Page 3of13 
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(Ex. AL). 

oversee construction of a gravity sewer line from the !railer park to 
the city's sewer line. 
• A letter, dated April 22, 2008, from the Bank of the West 
declining Respondents' request for a $300,0.00 loan to upgrade 
their sewer system because of "insufficient reported income to 
existing.debt servicing requirement" 
• A cost estimate, dated April 23, 2008, of$392,800 from 
Hooker Creek Asphalt & Paving to cormect the trailer park to the 
city's sewer line. 
• An account summary indicating that Respondents' m01igage 
on the trailer park was in excess of$700,000 in October 2007. 

l L On October 6, 2008, the Director denied the request for waiver. The Director 
reasoned, in pertinent part: 

The Department, through the EQC, is charged with protecting 
water quality as mandated by the Clean Water Act and the Safe 
Drinking Water Act In order to meet tl1is charge, the EQC felt it 
necessaiy and prudent to promulgate rnles for the phasing-out of 
sewage drain holes because of the risk that they pose to 
groundwater and d1inking water ofilie State. As you know, the 
City ofMad1'as in' pruiicufar has iu1derground reserves of well 
water, the quality of which is affected by the quality and condition 
of groundwater. Therefore, maintaining the quality of the 
groundwater in and around Madras is of particular importance for 
the protection of human health and the environment. 

Another point of significance is tl1e depth of the sewage drain hole 
at the Tops Trailer Parle I understand that the depth has reached 
approximately 326 feet after the last drilling was done to stop tlie 
discharge of sewage from the drain hole. As you may be aware, 
Department policy states that sewage drain holes shonld be no 
deeper than l 00 feet in order to protect groundwater. The 
groundwater tables in and around Madras are particularly shallow, 
and tlie significant deptli of your drain hole increases the 1isk of 
impact to water wells there. 

In determining whether a waiver from the mle requiring 
connection to municipal sewer should be grMted, the Direct must 
weigh the interests at issue in light of the terms "impracticable" 
and "umeasonably burdensome" from the waiver provision. I have 
reviewed with great care the letter and exhibits that you submitted 
with your request for a waiver. According to the dictiona1y, 
"impracticable" means "incapable of being performed or 

hi the Matter of Phillip and Brigitte Morsman, OAH Case No. 900963 
Page4ofl3 
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(Ex. A2.) 

accomplished by the means employed or at command." Based on 
the documents you submitted, it does not appear that connection to 
the City of Madras sewer is impracticable. The two estimates of 
the cost to do the work evidence the fact that the work is capable of 
being accomplished and that there are contractors in the areas that 
will in fact perform this work. 

You state in your waiver request that the financial hardship of 
connecting to City sewer is "unreasonably burdensome." I 
understand your concern that the cost of connecting to municipal 
sewer is a significant one. Assuming that any cost is a burden of 
sorts, I refer to the dictionary definition of"unreasonable" and 
"reasonable." These definitions are as follows: "Unreasonable" 
means "not governed by or acting according to reason; not 
conformable to reason; absurd; exceeding the bounds of reason or 
moderation" and "reasonable" means "being in accordance with 
reason; 11ot extreme or excessive; moderate, fair, possessing sound 
judgment." 

After reviewing the evidence that you submitted, l am unconvinced 
that your compliance with the law would be unreasonably 
burdensome to you. The only document relating to your fi11ances 
is Exhibit R35, which shows payments you have made on your 
mortgage for approximately fifteen months. The docliments 
submitted show no evidence of the real market value of the Tops . 
Trailer Park property, your assets, your income from the Park, 
expenses for the Park, taxes, investments or any other information 
that provides a complete or accurate picture of your financial 
situation. 

In addition, there is no evidence that the cost of connection is ru1 
unreasonable one. 1l1ere are no cost comparisons of the same 
work being perfonned somewhere else where the cost was much 
less, for example, which would suggest that these estimates are 
extreme or excessive. There is also no evidence that the 
requirement to connect to municipal sewer would necessarily lead 
to closing the Pru·k and the loss of homes to the tenants. 

In weighing the burden to you of connecting to municipal sewer 
against the potential threat to human health and the environment, I 

·find that the burden to you is not unreasonable such as to wairant a 
waiver from the rule. Based on the waiver request and supporting 
documents submitted, the request for a waiver pursuant to OAR 
340-044-0015(3)(b) is denied. 

In the Matter of Phillip cmd Brigitte Morsman, OAH Case No. 900963 
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12. On October 16, 2008, Respondents petitioned the Director for reconsideration of the 
waiver request. Respondents asserted, among other things, that the well shaft was not deepened, 
arid that their income was less than $20,000 in 2007. Respondents attached the following 
documents to the request: 

(Ex. A3.) 

• A Jetter, dated December 19, 2006, from Abbas Well Drilling, indicating, 
among other things, that the original depth of the well was 327 feet. 
• Jefferson County Assessor's sheet, indicating that the fair market -value on the 
trailer park had increased frorri $498,203 in 2006 to $606,233 in 2007. 
• Respondent's 2007 Form 1040, page 1, indicating that their gross income 
totaled 19,362. · 
• Respondent's 2007 Schedule E, page 1, indicating rents totaling $161,613, 
and expenses totaling $165,265. 
• Respondent's 2007 Federal Statement L 
• Respondent's 2007 Oregon Income Tax Swnmary. 

13. On October 21, 2008, the Director denied the request. The Director reasoned, in 
material part: 

In asking for this reconsiderntion., yol\ st.ate that my d.ecision was 
largely based on the depth 6:ft!1e well and.the Morsmans' financial . 
status. The primary basis for my denial of your request for waiver 
is my intent to support the Environmental Quality Commission's 
(EQC) policy and purpose in promulgating the rules for waste 
disposal wells in OAR 340, Division44. As I discussed, the EQC 
has been concerned with the antiquated nature of these wells since 
1969 and since that time, 95% have indeed been decommissioned. 
As the Department is charged with canying out the EQC 's rules 
and policies, I give great weight to their determination that 
disposal wells pose a threat to groundwater, dri:nking water and 
human health, and that they should therefore be phased out as soon 
as possible. 

I 

Regarding the well depth, there seems to be some disagreement as 
to how the well reached its current depth of approximately 326 
feet. However, the manner in or date on which the well becan1e 
326 feet is not material in my decision. Rather, it is the fact the 
well is 326 feet deep that is. concerning and poses a significant 
threat to the groundwater and well water of Madras. OAR 340, 
Division 44 states that while all disposal wells are to be phased out 
as soon as municipal sewer is available, those still existing ·should 
not be deeper than 100 feet. Your well is a greater risk than those 
which are only 100 feet deep. The fact that past tests of the well 

In the Matter of Phillip and Brigitte Morsman, OAH Case No. 900963 
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water show no contamination is not relevant in considering the 
future threat that exists because of waste disposal wells. TI1e EQC 
had future risks to water in mind in promulgating the rules, and the 
Depaiiment is charged with preventing the realization of those 
risks. · 

Regarding your finances, you have provided a tax statement and a 
property assessment which I have carefully reviewed. While these 
documents provide some insight about 'your finances, they do not 
present a complete picture of your assets wd total finfil1cial 
pmifolio. Additionally, the fact that you were turned down in 011e 
attempt for a loai1 does not evidence the impossibility of getting a 
loan, especially considering the more thai1 $)00,000 gain in real 
mai·ket value of the Pai·kjust between 2006 and 2007. Fmiher, 
your finai1cial status is only one element in the totality of the 
circnmstmces which must be considered in granting a waiver from 
the EQC's mai1datethat yol.11- disposal well be decommissioned. 

As I discussed in my October 6, 2008 response, my decision must 
be based on a balancing of the competing interests at hand. This 
balwcing must take into consid.eration the terms in the waiver 
provision: "impracticable" a!1d "unreasonably burdensome." 
Without recapping the definitions of these terms, I have again 
contemplated their mefil1ing and applicability to the infomiation 
you recently provided. The fact that two cost estimates of the 
work to connect have been provided, show that connection to City 
sewer is clearly not impracticable, as the work is capable of being 
performed. 

While I understand that any cost may be a burden, that in itself 
does not mean that the burden is an unreasonable one based .on 
finwces, as well as all of the other competing interests. First, there 
is nothing that suggests that these estimates are unreasonable. 
None of the info1mation provided suggests that these estimates, 
compared to othe.rs, are greatly inflated or lmreasonable for the ;f 
work to be peifonned. There is also no evidence that the 
requirement to connect to municipal sewer would necessarily lead 
to closing the Pai·k, nor would sale of the Park necessitate changing 
the cmrent use of the Park for the current tenants. Finally, an 
"unreasonable" burden suggests that tl1ere are not competing 
interests which hold greater weight This is not the case in this 
circumstance. A waiver in this case would come at great threat to 
human health and the environment, without sound reason as to its 
impracticability or unreasonable burden. 

In weighing the burden to you of connecting to ml.111icipal sewer 

Jn the Matter of Phillip and Brigitte Morsman, OAH Case No. 900963 
Page 7 of13 

Item D 000130 



Attachment D 
August 20-21, 2009 E;QC meeting 
Page 9 of 14 

(Ex. A4.) 

against the potential threatto human health and the environment, 
and after considering the addendum of October 16, 2008, I find 
that the burden to you is not unreason(lb!e or impracticable such as 
to wan·ant a waiver from the rule. Based on the waiver request and 
supporting documents submitted, the request for a waiver pursuan! .. 
to OAR 340-044-0015(3)(b) is denied. ' 

14. On October 28, 2008, Respondents requested a hearing on the denial of the waiver. 
(Depaiiment's Motion.) 

CONCLUSION OF LAW 

The Director of the Department did not abuse his discretion when he denied 
Respondents' request for a waiver. OAR 340-044-0015. 

OPINION 

The Department contends that its Motion for Sunmiary Determhiation should _be granted. 
Respondents contend that it should be denied. I agree with the Department. 

Abuse of discretion 
'.·•. 

The first step is to review the rule at issue and determine ifthe Director was granted 
discretionary autho1~ty to deny Respondents' waiver request. 

OAR 340-044-0015 is titled "Prohibited Underground Injection" and provides, in 
pertinent part: 

(3) No person shall cause or allow Class V injection systems 
injecting sanitary waste, sewage, or industrial or commercial waste 
into sewage drain holes or sewage drill holes, except as allowed 
under OAR 340-044-0015(3)(b), 340-044-00I?, or 340-044-
0018(3). 

***** 
(b) After J airnary 1, 1983, use of existing sewage drain 
holes or sewage drill holes is prohibited unless municipal 
sanitary sewer service is not available to the property. 
Except for single family reside1ices, use of ai1 existing 
sewage drain hole must be authorized by a permit. 

***** 
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(Emphasis added.) . 

(B) Within 90 days after sanitary sewer service is 
available to a property, the owner of that prope1iy 
shall make connection to the sewer and shall 
abandon and decommission the sewage drain hole 
iri accordance with OAR 340-044-0040. On a 
case-by-case basis, the Director may waive the 
requirement to connect to sewer if the Direct.or 
determines that connection to the sewer is 
impracticable or unreasonably burdensome. 

The rule cited above uses the word "11iay" when discussing the Director's authority to 
waive the requirement to com1ect to the sewer. The use of the word "may" in statute or 
regulation indicates that the relevant entity has discretion whether to take the action described 
therein. Jn D~fense of Animals, 199 Or App 160, l 90 (2005); State v. Larson, 325 Or 15, 26 
(1997). Thus, OAR 340-044-0015(3)(b)(B) confers discretionary authority on the Director to 
grant or deny a waiver request. · 

The next step is to determine if the Director abused ·his discretionary authority wben he 
denied Respondent's waiver request. 

In reviewing for abuse of discretion, the Director's decision must have been within the 
range of legally permissible outcomes available to him under the relevant law, and the decision 
must not have been clearly against reason and evidence. State Ex Rel. Dept. o.fHuman Services 
1i. S.P.B., 218 Or App 97, 103 (2008); State v_ Rogers, 330 Or 282, 312 (2000). 

In this case, because the tenns "impracticable" and "unreasonably burdensome" were not 
defined by statute or rule, the Director applied common dictionary definitions of the terms in his 
analysis of the evidence. "[W]ords of conunon usage typically should be given their plain, 
natural, and ordinary meaning." PGE v. Bureau of Labor and Industries, 317 Or 606, 611 
(I 993). Unless the disputed term is a "term of art," its ordinary meaning is presumed to be what 
is reflected in a dictionary. Dept. of Rev. v. Faris, 345 Or 97, 101 (2008) ("The word 'certify' is 
not statutorily defined. Thus, we look to the dictionary."); State v. Murray, 340 Or 599, 604 
(2006) ("Absent a special definition, we ordinarily would reso1t to dictionary definitions, 
asslll11ing that the legislature meant to use a word of conu11on usage in its ordinary sense."). 

' 
The Director defined "impracticable" as "incapable of being perfom1ed or accomplished 

by the means employed or at command." The Director reviewed Respondents' cost estimates for 
the- sewer connection and concluded that the· coll11ection was capable of being performed, and 
thus, not impracticable. 

The Director defined "unreasonable" as "not governed by or acting according to reason; 
not conformable to reason; absurd; exceeding the bounds of rea.Son or moderation." The 
Director reviewed Respondents' financial documents, but chose not to limit the term 
"unreasonably burdensome" to Respondents' ability to pay. Instead, the Director reviewed other 
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criteria as well, including whether Respondents' cost to connect to the sewer was unreasonable 
as compru·ed to the cost for the same work in another location, and whether the requirement to 
connect to the city sewer .would necessarily lead to closing the Park and the loss· of homes to. the 
tenants. The Director also weighed the burden of Respondent connecting to the sewer. against 
the potential threat to human health and the environment. The Director concluded that 
connection to the sewer, although possibly very costly to the Respondents, was n.ot unreaso1iably 
burdensome, given the policy decisions of the Commission and the potential impact to 
groundwater resources. 

When ru1 agency's interpretation of its own rule is plausible and not i11consistent with the 
wording of the rule itself, the mle's context or any other source of law, the agency is entitled to 
some deference. Don't Waste Oregon Committee v. Energy Facility Siting Council, 320 Or 132, 
142 (1994); see also, OAR 340-011-0545(3). I find thatthe Director reasonably construed the 
terms "impracticable" and "umeasonably burdensome." I :fi.uiher find that the Director's 
interpretation of the rule is plausible and 1wt inconsistent with the wording of the rule itself. 

Accordingly, the evidence in the record establishes that the Director made a reasoned 
decision, which was supported by the evidence, and the decision was within the T<ll1ge of legally 
permissible outcomes available to the Director lmder OAR 340-044-00 l 5(3)(b)(B). 
Consequently, the Director did not abuse his discretion when he denied Respondents' waiver 
request. 

Respondents contend thanhe definitions that the Director applied were idiosyncratic. I 
disagree, As indicated above, the Director used the common 'arid otdinru7 meailing of the terms' 
"impracticable" and "unreasonable," which is supported by case law.- In addition, the Director 
chose not to limit the term "unreasonably burdensome" to Respondents' ability to pay, which is 
supported by the text of the rule. Thus, Respondents' argument is unper·suasive. 

Respondents next contend that the tem1s "impracticable" and "tmreasonably 
burdensome" should apply to Respondents' financial circumstances. Respondents argue that it is 

· impracticable and umeasonably burdensome to connect to the sewer because of the prohibitive 
cost. However, the text of the rule is not limited to financial considerations only. In addition, 
such an interpretation of the rule would restrict the waiver request to an ability to pay, which is 

· not the criteria the Commission established when it promulgated the rule. Therefore, 
Respondents' argument is unpersuasive. 

Respondents' also contend that the Director's decision was arbitrary ·and' cap1icious. I 
disagree. The Director reasonably construed the terms at issue, reviewed the evidence, applied 
the tem1s, weighed competing interests, and made a detision that was available to him under the 
rule. As such, Respondents' argument is without rne1it. 

RULING 

The Department's Motion for Sununary Detem1ination is GRANTED. 111e contested 
case hearing scheduled for July 15, 2009, is hereby CANCELED. 
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ORDER 

I propose the Department of Environmental Quality issue the following order: 

The Director of the Department did not abuse his discretion when he denied 
Respondents' request for a waiver. 

Senior Administrative Law Judge 
Office of Administrative Hearings 

ISSUANCE AND MATLIN G DATE: June 18, 2009 
~~~~~~~~~~~~~~~~~~~ 

APPEAL RIGHTS 

If you are not satisfied with this decision, you have the right to have the decision reviewed 
by the Oregon Environmental Quality Commission (Commission). To have the decision reviewed, 
you must file a "Petition for Review" within 30 days of tl1e date this order is served· on you. 
Service, as defined in Oregon Administrative Rule (OAR) 340-011-0525, means the date that the 
decision is mailed to you, and not the date 'that you receive it. 

The Petition for Review must comply with OAR 340-011-0575 and must be received by 
the Commission within 30 days of the date the Proposed and Final Order was mailed to you. 
You should mail your Petition fOT Review to: 

Environmental Quality Commission 
c/o Dick Pedersen, Director, DEQ 
811 SW Sixth Avenue 
Portland, OR 97204. 

You may also fax your Petition for Review to (503) 229-6762 (the Director's Office). 

Within 30 days of filing t11e Petition for Review, you must also file exceptions and a brief as 
provided in OAR 340-011-0575. The exceptions and brief must be received by the Commission 
within 30 days from the date the Commission received your Petition for Review. If you file a 
Petition but not a brief with exceptions, the Environmental Quality Commission may dismiss your 
Petition for Review. 

If the Petition, exceptions and brief are filed in a timely manner, the Commission will set 
the matter for oral argument and notify you of the time and place of the Commission's meeting. 
The requirements for :filing a petition, exceptions and biiefs are set out in OAR 340-011-0575. 
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Unless you timely file a Petition for Review as set forth above, this Proposed Order 
becomes the Final Order of the Commission 30 days from the date this Proposed Order is mailed 
to you. If you wish to appeal the Final Order, you have 60 days from the· date the Proposed 
Order becomes the Final Order to file a petition for review with the Oregon CoUit of Appeals. 
See ORS 183.480 et. seq. 
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I CERTIFICATE OF MAILING I 
On June 18, 2009, I mailed the foregoing Ruling on Motion For Summary Determination and 
Proposed Order in OAH Case No. 900963. 

Bv: First Class and Ce1iified Mail 
Ce1tified Mail Receipt #7008 1830 0003 4612 2368 

Michael Sheehan 
Attorney at Law 
33126 SW Callahan Rd 
Scappoose OR 97056 

By: First Class Mail 

Leah Koss 
Dept. of Environmental Quality 
811SW6TH Ave 
Portland OR 97204 

Pam Arcari 
Administrative Specialist 
Hearing Coordinator 
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BEFORE THE OFFICE OF ADMINISTRATIVE HEARlNGS 
STATE OF OREGON 

for the 
ENVIRONMENTAL QUALITY COMMISSION 

IN THE MATTER OF: 

PHILLIP DEAN MORSMAN AND 
BRIGITTE RENATE MORSMAN 
doing business as Tops Trailer Park, 
Respondents 

) RULING ON MOTION FOR SUMMARY 
) DETERMINATION, AND PROPOSED 
)ORDER 
) 
) OAH Case No.: 900963 
) Agency Case No.: WQ/D-ER-07-186 

IDSTORY OF THE CASE 

On December 19, 2007, the Department of Environmental Quality for the State of 
Oregon (Department) issued a Notice of.Violation, Department Order, and Civil Penalty 
Assessment (Notice of Violation) to Phillip Dean Morsman aod Brigitte Renate Morsman doing 
business as Tops Trailer Park (Respondents). On January 8, 2008, Respondents requested a 
hearing. On July 25 and July 30, 2008, ahearing was held before Administrative Law Judge 
(ALJ) James Han. On October 21, 2008, ALJ Han issued a Proposed Order. On November20, 
2008, Respondents petitioned the Environmental Quality Commission for review of the Proposed 
Order. 

On August 8, 2008, Respondents filed a Request for a Waiver with the Department's 
Director. On October 6, 2008, the Director denied the request. On October 16, 2008, 
Respondents requested reconsideration .. On October 21, 2008, the Director denied the request. 
On October 28, 2008, Respondents requested ahearing on denial of the waiver. 

On March 2, 2009, the Department referred the hearing request to the Office of 
Administrative Hearings (OAH). Senior ALJ Dove :L. Gutman was assigned to preside at 
hearing. On April 21, 2009, a pre-hearing telephone conference was held. Leah Koss 
represented the Department. Michael Sheehan, attorney at law, represented Respondents. On 
April 22, 2009, ALJ Gutman issued a Pre-hearing Order that set forth the issue for hearing, the 
discovery and motion schedule, and the date for the contested case hearing. 

On May 12, 2009, the Department filed a Motion for Summary Determination, along 
with Exhibits Al through A6. On May 27, 2009, Respondents filed a Response, along with 
Exhibits 1through4. On June 4, 2009, the Department filed a Reply. 

EVIDENTIARY RULINGS 

On June 4, 2009, the Department's Exhibits Al through A6 and Respondents' Exhibits 1 
through 4 were admitted into evidence without objection. 
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ISSUE 

Whether the Director of the Department abused his discretion when he denied 
Respondents' Request for a Waiver. OAR 340-044-0015. 

LEGAL STANDARD FOR SUMMARY DETERMINATION 

Motions for Summary Detennination are governed by OAR 137-003-0580, which 
provides in pertinent part: 

( 6) The administrative law judge shall grant the motion for a 
summary detennination if: 

(a) The pleadings, affidavits, supporting documents 
(including any interrogatories and admissions) and the 
record in the contested case show that there is no genuine 
issue as to any material fact that is relevant to resolution of 
the legal issue as to which a decision is sought; and 

(b) The agency or party filing the motion is entitled to a 
favorable ruling as a matter oflaw. 

(7) The administrative law judge shall consider all evidence in a 
manner most favorable to the non-moving party or non-moving 
agency. 

FINDINGS OF FACT 

1. Respondents own Tops Trailer Park (trailer park) located at 23 NW Depot Road in 
Madras, Oregon. The trailer park consists of 5~ mobile home units. The residents are mostly 
low-income. (Exs. Al, A6; Respondents' Response.) 

· 2. Respondents maintain and operate a waste disposal system at the trailer park subject to 
the terms and conditions of Water Pollution Control Facilities General Permit No. 4400 (P=it) 
issued by the Department pursuant to Oregon law. (Notice of Violation.) 

3. The trailer park's waste disposal system collects sewage in a large septic tank. The 
solids are pumped out and hauled away. The remaining liquid effluent is discharged into a waste 
disposal well1 on the property. The waste disposal well has been in operation since 1954. (Ex. 
Al; Respondents' Response.) 

4. In 1969, the Enviromnental Quality Commission (Commission) decided to phase out 
the use of waste disposal wells because of the serious threat they posed to groundwater resources 
and the public health .. The Commission issued rules to decormnission waste disposal wells as 

1 Respondents' waste disposal well is considered an underground injection system. See OAR 340-044-
0005(24); OAR 340-044-0011(5)(a). 
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soon as alternative sewage systems became reasonably available. (Ex. A2; Department's 
Motion.) 

5. On or about October 2, 2007, the City of Madras extended its sewer line to Lee Street, 
a distance of approximately 2,000 feet from Respondents' waste disposal well. The Department 
determined that an alternative sewage system had become reasonably available to Respondents.2 

(Ex. Al; Notice of Violation; Respondents' Response.) 

6. On November 7, 2007, the Department sent Respondents a pre-enforcement notice, 
requesting that Respondents comply with the Permit and Oregon law by connecting their facility 
to the city's sewer system and decommissionirig the well on the property. (Notice of Violation.) 

7. On December 19, 2007, the Department issued a Notice of Violation, Department 
Order, and Civil Penalty Assessment to Respondents. The Notice of Violation cited ORS 
468B.025(2) and OAR 340-044-0015(3)(b) and alleged, among other things, that since at least 
October 2, 2007, Respondents had violated the conditions of the Permit by failing to 
decommission the well on their property and by failing to connect to the City of Madras sewer 
system when it became reasonably available. The Notice of Violation also contained an order 
requiring Respondents to connect to the City of Madras sewer system within 60 days and to 
decommission their waste disposal well within 90 days. (Notice of Violation; Department's 
Motion.) 

8. Respondents did not connect the trailer park to the city's sewer system, nor did they 
decommission the well on the property. (Department's Motion; Respondents' Response.) 

9. On January 8, 2008, Respondents requested a contested case hearing on the Notice of 
Violation. On July 25 and July 30, 2008, a hearing was held before ALJ James Han.3 

(Department's Motion.) 

10. On August 8, 2008, Respondents filed a Request for a Waiver with the Department's 
Director. Respondents requested a waiver from the requirement that they decommission their 
waste disposal well and connect to the municipal sewer. Respondents asserted that the disposal 
well had been in operation since 1954 and had not contaminated the city's water. Responde,nts 
also asserted that they could not finance the cost of the sewer line. Respondents attached the 
following documents to the request: 

• A cost estimate, dated April 22, 2008, of $400,000 from Knife 
River to connect the trailer park to the city's sewer line. 

• A cost estimate, dated April 22, 2008, of$50,470, plus or 
minus 20 percent, from Tye Engineering & Surveying, Inc., for 
professional engineering and surveying services to design and 

2 Respondents did not contest that the city's sewer line was "reasonably available." (Respondents' 
Response.) 
3 . 

On October 21, 2008, ALJ Han issned a Proposed Order. On November 20, 2008, Respondents 
petitioned the Environmental Quality Commission for review of the Proposed Order. (Department's 
Motion.) 
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(Exe Al.) 

oversee construction of a gravity sewer line from the trailer park to 
the city's sewer line. 
• A letter, dated April 22, 2008, from the Bank of the West 
declining Respondents' request for a $300,000 loan to upgrade 
their sewer system because of "insufficient reported income to 
existing debt servicing requirement." 
• A cost estimate, dated April 23, 2008, of $392,800 from 
Hooker Creek Asphalt & Paving to connect the trailer park to the 
city's sewer line. 
• An account summary indicating that Respondents' mortgage 
on the trailer park was in excess of $700,000 in October 2007. 

IL On October 6, 2008, the Director denied the request for waiver. The Director 
reasoned, in pertinent part: 

The Department, through the EQC, is charged with protecting 
water quality as mandated by the Clean Water Act and the Safe 
Drinking Water Act. In order to meet this charge, the EQC felt it 
necessary and prudent to promulgate rules for the phasing-out of 
sewage drain holes because of the risk that they pose to 
groundwater and drinking water of the State. As you know, the 
City of Madras in particular has underground reserves of well 
water, the quality of which is affected by the quality and condition 
of groundwater. Therefore, maintaining the quality of the 
groundwater in and around Madras is of particular importance for 
the protection of human health and the environment. 

Another point of significance is the depth of the sewage drain hole 
at the Tops Trailer Park. I understand that the depth has reached 
approximately 326 feet after the last drilling was done to Stop the 
discharge of sewage from the drain hole. As you may be aware, 
Department policy states that sewage drain holes should be no 
deeper than 100 feet in order to protect groundwater. The 
groundwater tables in and around Madras are particularly shallow, 
and the significant depth of your drain hole increases the risk of 
impact to water wells there. 

In det=ining whether a waiver from the rule requiring 
connection to municipal sewer should be granted, the· Direct must 
weigh the interests at issue in light of the terms "impracticable" 
and ''unreasonably burdensome" from the waiver provision. I have 
reviewed with great care the letter and exhibits that you submitted 
with your request for a waiver. According to the dictionary, 
"impracticable" means "incapable of being performed or 
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(Ex. A2.) 

accomplished by the means employed or at co=and." Based on 
the documents you subm:itted, it does not appear that connection to 
the City of Madras sewer is impracticable. The two estimates of 
the cost to do the work evidence the fact that the work is capable of 
being accomplished and that there are contractors in the areas that 
will in fact perform this work. 

You state in your waiver request that the financial.hardship of 
connecting to City sewer is "unreasonably burdensome." I 
understand your concern that the cost of connecting to munieipal 
sewer is a significant one. Assum:ing that any cost is a burden of 
sorts,. I refer to the dictionary definition of "unreasonable" and 
"reasonable." These definitions are as follows: "Unreasonable" 
means "not governed by or acting according to reason; not 
conformable to reason; absurd; exceeding the bounds of reason or 
moderation" and "reasonable" means "being in accordance with 
reason; not extreme or excessive; moderate, fair, possessing sound 
judgment." 

After reviewing the evidence that you submitted, I am unconvinced 
that yonr compliance with the law would be unreasonably 
burdensome to you. The only document relating to your finances 
is Exhibit R35, which shows payments you have made on your 
~ortgage for approximately fifteen months. The documents 
submitted show no evidence of the real market value of the Tops 
Trailer Park property, your assets, your income from the Park, 
expenses for the Park, taxes, investments or any other information 
that provides a complete or accurate picture of your financial 
situation. 

In addition,, there is no evidence that the cost cif connection is an 
unreasonable one. There are no cost comparisons of the sfilrte 
work being performed somewhere else where the cost was much 
less, for example, which would suggest that these estimates are 
extreme or excessive. There is also no evidence that the 
requirement to connect to municipal sewer would necessarily lead 
to closing the Park and the loss of homes to the tenants.· 

In weighing the burden to you of connecting to municipal sewer 
against the potential threat to human health and the environment, I 
find that the burden to you is not unreasonable such as to warrant a 
waiver from the rule. Based on the waiver request and supporting 
documents subm:itted, the request for a waiver pursuant to OAR 
340-044-0015(3)(b) is denied. 
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12. On October 16, 2008, Respondents petitioned the Director for reconsideration of the 
waiver request. Respondents asserted, among other things, that the well shaft was not deepened, 
and that their income was less than $20,000 in 2007. Respondents attached the following 
documents to the request: 

(Ex. A3.) 

• A letter, dated December 19, 2006, from Abbas Well Drilling, indicating, 
among other tbings, that the original depth of the well was 327 feet. 
• Jefferson County Assessor's sheet, indicating that the fair market value on the 
trailer park had increased from $498,203 in 2006 to $606,233 in 2007. 
• Respondent's 2007 Form 1040, page 1, indicating that their gross income 
totaled 19,362. · 

• Respondent's 2007 Schedule E, page 1, indicating rents totaling $161,613, 
and expenses totaling $165,265. 

• Respondent's 2007 Federal Statement I. 
• Respondent's 2007 Oregon Income Tax Summary. 

13. On October 21, 2008, the Director denied the request. The Director reasoned, in 
material part: 

In asking for this reconsideration, you state that my decision was 
largely based on the depth of the well and the Morsmans' financial 
status. The primary basis for my denial of your request for waiver 
is my intent to support the Environmental Quality Commission's 
(EQC) policy and purpose in promulgating the rules for waste 
disposal wells in OAR 340, Division 44. As I discussed, the EQC 
has been concerned with the antiquated nature of these wells since 
1969 and since that time, 95% have indeed been decommissioned. 
As the Department is charged with carrying out the EQC's rules 
and policies, I give great weight to their determination that 
disposal wells pose a threat to groundwater, drinlcing water and 
human health, and that they should therefore be phased out as soon 
as possible. 

Regai:ding the well depth, there seems to be some disagreement as 
to how the well reached its current depth of approximately 326 
feet. However, the manner in or date on which the well became 
326 feet is not material in my decision. Rather, it is the fact the 
well is 326 feet deep that is concerning and poses a significant 
threat to the groundwater and well water of Madras. OAR 340, 
Division 44 states that while all disposal wells are to be phased out 
as soon as municip8.l sewer is available, those still existing should 
not be deeper than 100 feet. Your well is a greater risk than those 
which are only 100 feet deep. The fact that past tests of the well 
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water show no contamination is not relevant in considering the 
future tlrreat that exists because of waste disposal wells. The EQC 
had future risks to water in mind in promulgating the rules, and the 
Department is charged with preventing the realization of those 
risks. · 

Regarding your finances, you have provided a tax statement and a 
property assessment which I have carefully reviewed. Wbile these 
documents provide some insight about your finances, they do not 
present a complete picture of your assets and total financial 
portfolio. Additionally, the fact that you were turned down in one 
attempt for a loan does not evidence the impossibility of getting a 
loan, especially considering the more than $ io0,000 gain in real 
market value of the Parkjust between 2006_and 2007. Further, 
your financial status is only one element in the totality of the 
circumstances which must be considered in granting a waiver from 
the EQC' s mandate that your disposal well be decommissioned. 

As I discussed in my October 6, 2008 response, my decision must 
be based on a balancing of the competing interests at hand. Ibis 
balancing must take into consideration the terms in the waiver 
provision: "impracticable" and "unreasonably burdensome." 
Without recapping the definitions of these terms, I have again 
contemplated their meaning and applicability to the information 
you recently provided. The fact that two cost estimates of the 
work to connect have been provided, show that connection to City 
sewer is clearly not impracticable, as the work is capable of being 
performed. 

Wbile I understand fuat any cost may be a burden, that in itself 
does not mean that the burden.is an unreasonable one based on . 
finances, as well as all of the other competing interests. First, there 
is nothing that suggests that these estimates are unreasonable. · 
None of the information provided suggests that these estimates, 
compared to others, are greatly inflated or unreasonable for the 
work to be performed. There is also no evidence that the 
requirement to connect to municipal sewer would necessarily lead 
to closing the Park, nor would sale of the Park necessitate changing 
the current use of the Park for the current tenants. Finally, an 
"unreasonable" burden suggests that there are not competing 
interests which hold greater weight. Ibis is not the case in this 
circumstance. A waiver in this case would come at great tlrreat to 
human health and the environment, without sound reason as to its 
impracticability or unreasonable burden. 

In weighing the burden to you of connecting to municipal sewer 

In the Matter of Phillip and Brigitte Morsman, OAR Case No. 900963 
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against the potential threat to human health and the environment, · 
and after considering the addendum of October 16, 2008, I find 
that the burden to you is not unreasonable or impracticable such as 
to warrant a waiver from the rule. Based on the waiver request and 
supporting documents submitted, the request for a waiver pursuant 
to OAR 340-044-0015(3)(b) is denied. 

14. On October 28, 2008, Respondents requested a hearing on the denial of the waiver. 
(Department's Motion.) 

CONCLUSION OF LAW 

The Director of the Department did not abuse his discretion when he denied 
Respondents' request for a waiver. OAR 340-044-0015. 

OPINION 

The Department contends that its Motion for Summary Determination should be granted. 
Respondents contend that it should be denied. I agree with the Department. 

Abuse of discretion 

The :first step is to review the rule at issue and determine if the Director was granted 
discretionary authority to deny Respondents' waiver request. 

OAR 340-044-0015 is titled "Prohibited Underground Injection" and provides, in 
pertinent part: 

(3) No person shall cause or allow Class V injection systems 
injecting sanitary waste, sewage, or industrial or co=ercial waste 
into sewage drain holes or sewage drill holes, except as allowed 
under OAR 340-044-0015(3)(b), 340-044-0017, or 340-044-
0018(3). 

*:!=*** 

(b) After January 1, 1983, use of existing sewage drain 
holes or sewage drill holes is prohibited unless municipal 
sanitary sewer service is not available to the property. 
Except for single family residences, use of an existing 
sewage drain hole must be authorized by a permit. 

***** 
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. (B) Within 90 days after sanitary sewer service is 
available to a property, the owner of that property 
shall make connection to the sewer and shall 
abandon and deconnnission the sewage drain hole 
in acc9rdance with OAR 340-044-0040. On a 
case-by-case basis, the Director may waive the 
requirement to connect to sewer if the Director 
determines that connection to the sewer is 
impracticable or unreasonably burdensome. 

The rule Cited above uses the word "may" when discussing the Director's authority to 
waive the requirement to connect to the sewer. The use of the word "may" in statute or 
regulation indicates that the relevant entity has discretion whether to take the action described 
therein. Jn Defense of Animals, 199 Or App 160, 190 (2005); State v. Larson, 325 Or 15, 26 
(1997). Thus, OAR 340-044-0015(3)(b)(B) confers discretionary authority on the Director to 
grant or deny a waiver request 

The next step is to determine if the Director abused his discretionary authority when he 
denied Respondent's waiver request. 

In reviewing for abuse of discretion, the Director's decision must have been within the 
range oflegally permissible outcomes available to him under the relevant law, and the decision 
must not have been clearly against reason and evidence. State Ex Rel. Dept. of Human Services 
v. S.P.B., 218 Or App 97, 103 (2008); State v. Rogers, 330 Or 282, 312 (2000). 

In this case, because the terms "impracticable" and "unreasonably burdensome" were not 
defmed by statute or rule, the Director applied co=on dictionary definitions of the terms in his 
analysis of the evidence. "[W]ords of co=on usage typically should be given their plain, 
natural, and ordinary meaning." PGE v. Bureau of Labor and Industries, 317 Or 606, 611 
(1993). Unless the disputed term is a "term of art," its ordinary meamng is presumed to be what 
is reflected in a dictionary. Dept. of Rev. v. Faris, 345 Or 97, 101 (2008) ("The word 'certify' is 
not statutorily defined. Thus, we look to the dictionary."); State v. }vfurray, 340 Or 599, 604 
(2006) ("Absent a special de:fiWtion, we ordinarily would resort to dictionary definitions, 
assuming that the legislature meant to use a word of co=on usage in its ordinary sense."). 

The Director defined "impracticable" as "incapable ofbeing performed or accomplished 
by the means employed or at co=and." The Director reviewed Respondents' cost estimates for 
the sewC"r connection and concluded that the connection was capable of being performed, and 
thus, not impracticable. 

· The Director defined "unreasonable" as "not governed by or acting according to reason; 
not conformable to reason; absurd; exceeding the bounds of reason or moderation." The 
Director reviewed Respondents' financial documents, but chose not to limit the term 
"unreasonably burdensome" to Respondents' ability to pay. Instead, the Director reviewed other 
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criteria as well, including whether Respondents' cost to connect to the sewer was unreasonable 
as compared to the cost for the same work in another location, and whether the requirement to 
connect to the city sewer would necessarily lead to closing the Park and the loss of homes to the 
tenants. The Directbr also weighed the burden of Respondent connecting to the sewer against 
the potential threat to human health and the environment. The Director concluded that 
connection to the sewer, although possibly very costly to the Respondents, was not unreasonably 
burdensome, given the policy decisions of the Commission and the potential impact to 
groundwater resources. 

When an agency's interpretation of its own rule is plausible and not inconsistent with the 
wording of the rule itself, the rule's context or any other source oflaw, the agency is entitled to 
some deference. Don't Waste Oregon Committee v. Energy Facility Siting Council, 320 Or 132, 
142 (1994); see also, OAR 340-011-0545(3). I find that the Director reasonably construed the 
terms "impractkable" and "unreasonably burdensome." I further find that the Director's 
interpretation of the rule is plausible and not inconsistent with the wording of the rule itself. 

Accordingly, the evidence in the record establishes that the Director made a reasoned 
decision, which was supported by the evidence, and the decision was within the range oflegally 
permissible outcomes available to the Director under OAR 340-044-0015(3)(b)(B). 
Consequently, the Director did not abuse his discretion when he denied Respondents' waiver 
request. 

Respondents contend that the definitions that the Director applied were idiosyncratic. I. 
disagree. As indicated above, the Director used the common and ordinary meaning of the terms 
"impracticable" and "unreasonable," which is supported by case law. In addition, the Director 
chose not to limit the term "unreasonably burdensome" to Respondents' ability to pay, which is 
supported by the text of the rule. Thus, Respondents' argument is unpersuasive. · 

Respondents next contend that the terms "impracticable" and "unreasonably 
burdensome" should apply to Respondents' financial circumstances. Respondents argue that it is 
impracticable and unreasonably burdensome to connect to tl}e, sewer because of the prohibitive 
cost. However, the text of the rule is not limited to fmancial considerations only. In addition, 
such an interpretation of the rule would restrict the waiver request to an ability to pay, which is 
not the criteria the Commission established when it promulgated the rule. Therefore, 
Respondents' argument is unpersuasive. 

Respondents' also contend thatthe Director's decision was arbitrary and capricious. I 
disagree. The Director reasonably construed the terms at issue, reviewed the evidence, applied 
the terms, weighed competing interests, and made a decision that was available to him under the 
rule. AS such, Respondents' argiunent is without m.orit. 

RULING 

The Department's Motion for Summary Determination is GRANTED. The contested 
case hearing scheduled for July 15, 2009, is hereby CANCELED. 
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ORDER 

I propose the Department ofEnviro=ental Quality issue the following order: 

The Director of the Department did not abuse his discretion when he denied 
Respondents' request for a waiver. 

Js/ £ ynne J. 1A)e/fr{ie 

For Dove L. Gutman 
-Senior Administrative Law Judge 
Office of Administrative Hearings 

ISSUANCE AND MAILING DATE: June 18, 2009 
~~~-"-~--'--~~~~~~~~~~~~ 

APPEAL RIGHTS 

If you are not satisfied with this decision, you have the right to have the decision reviewed 
by the Oregon Environmental Quality Commission (Commission). To have the decision reviewed, 
you must file a "Petition for Review" within 30 days of the date this order is served on you. 
Service, as defined in Oregon Administrative Rule (OAR) 340-011-0525, means the date that the 
decision is mailed to you, and not the date that you receive it. 

The Petition for Review must comply with OAR 340-011-0575 and must be received by 
the Commission within 30 days of the date the Proposed and Final Order was mailed to you. 
You should mail your Petition for Review to: 

Enviro=ental Quality Commission 
c/o Dick Pederse~ Director, DEQ 
811 SW Sixth Avenue. 
Portland, OR 97204. 

You may also fax your Petition for Review to (503) 229-6762 (the Director's Office). 

Within 30 days of filing the Petition for Review, you must also file exceptions and a brief as 
provided in OAR 340-011 co575. The exceptions and brief must be received by the Commission 
within 30 days from the date the Commission received your Petition for Review. If you file a 
Petition but not a brief with exceptions, the Enviro=ental Quality Commission may dismiss your 
Petition for Revi.ew. 

If the Petition, exceptions and brief are filed in a timely maoner, the Commission will set 
the matter for oral argument and notify you of the time and place of the Commission's meeting. 
The requirements for filing a petition, exceptions and briefs are set out in OAR 340-011-0575. 

In the Matter of Phillip and Brigitte Morsman, OAR Case No. 900963 
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Unless you timely file a Petition for Review as set forth above, this Proposed Order 
becomes the Final Order of the Commission 30 days from the date this Proposed Order is mailed 
to you. If you wish to appeal the Final Order, you have 60 days from the date the Proposed 
Order becomes the Final Order to file a petition for review with the Oregon Court of Appeals. 
See ORS 183 .480 et. seq. 
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CERTIFICATE OF MAILING I 
On June 18, 2009, I mailed the foregoing Ruling on Motion For Summary Determination and 
Proposed Order in OAH Case No. 900963. 

By: First Class and Certified Mail 
Certified Mail Receipt #7008 1830 0003 4612 2368 

Michael Sheehan 
Attorney at Law 
33126 SW Callahan Rd 
Scappoose OR 97056 

. -.~ 

By: First Class Mail 

Leah Koss 
Dept. of Environmental Quality 
811 SW6IBAve 
Portland OR 97204 

Pam Arcari 
Administrative Specialist 
Hearing Coordinator 
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lJregon 
Theodore R Kulongoski, Govemox 

June2, 2009 

Michael Sheehan 
Attorney at Law 
33126 SW Callahan Rd 
Scappoose, OR 97056 

Depar.hnent of Environmental Quality 
Headquarters 

811 SW Sixth Avenue 
Portland, OR 97204-1390 

(503) 229-5696 
FAX (503) 229-6124 . 

ITY 1-800-735-2900 

RE: Morsman: Reply to Morsmans' Response to Motion for Summary Determination 
OAH Case No. 900963 
DEQ Case No. WQ/D-ER-07-186 

Dear Mr. Sheehan: 

Please find enclosed the Department's Reply to the Morsmans' Response, which was sent to ALJ 
Gutman today. This is an exact copy. 

Please let me know if you have any questionS. 

Sincerely, 

Leah Koss 
Office of Compliance and Enforcement 

Enclosures 
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Dreg on 
Theodore R. KUlon!;osJ?-, Governor 

June 2, 2009 

Judge Dove Gutman 
Office of Adn:iinistrative Hearings 
2510 Oakmont Way 
Eugene, OR97401 

Department of Environmental Quality 
Headquarters 

811 SW Sixth Avenue 
Portland, OR 97204-1390 

(503) 229-5696 
FAX(503)229-6124 

ITY 1-800-735-2900 

RE: Morsman: Reply to Morsmans' Response to Motion for Summary Determination 
OAH Case No: 900963 . 
DEQ CaseNo. WQ/D-ER-07-186 

Dear Judge Gutman: 

Please find enclosed the Department's Reply to the Morsmans' Response in the above
referenced case. An exact copy has been sent to Mr. Sheehan. 

Please let me know if you have any questions. 

Sincerely, 

Leah Koss 
Office of Compliance and Enforcement 

Enclosures 
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. BEFORE THE ENVIRONMENTAL QUALITY COMMISSION 

OFTHESTATEOFOREGON 

1N THE MATIER OF: 
PHILLIP AND BRIGITTTE MORSMAN, 
Doing business as Tops Trailer Park, 

Respondents. 

) 
) 
) 
) 
) 
•) 
) 
) 
) 
) 

DEPARTMENT OF 
ENVIRONMENTAL QUALITY'S 
REPLY TO RESPONDENTS' 
RESPONSE TO DEPARTMENT'S 
MOTION FOR SUMMARY 
DETERMlNATION 

OAH Case No. 900963 
DEQ Case No. WQ/D-ER-07-186 

9 I. REPLY 

10 The Department ofEnVironmental Quality (the Department), through this Reply Brief, 

11 requests that the Administrative Law Judge make a summary determination in this case based on 

12 the Department's Motion for Summary Determination, Respondents' Response to the Motion, 

13 and this Reply. The Department stated in its Motion for Summary Determination that there ·are 

14 no material facts at dispute in this case. Respondents replied and did not assert that there are 

15 material facts in dispute in this case. Therefore, summary determination is proper and supported 

16 by the pleadings of both sides in this matter. 

17 

18 

19 

20 

21 . 

22 

23 

24 

25 

26 

27 

II. THE DIRECTOR'S DENIAL OF THEW AIVER WAS NOT AN ABUSE OF 
ms DISCRETION. 

The following discusses and responds to the relevant issues raised in Respondents' 

Response. to the Department's Motion for Summary Detennination.1 

A. The Director's Interpretation of the Environmental Quality Commission's Rule 

The Morsmans argue thiit there are no criteria by which to prove their allegation that 

decommissioning their waste disposal well and connecting to the City ofMadrai sewer system is 

1 Two issues fuat do not merit in-depth discussion include fue following: (I) Th~ Morsmans' fueory that fuey had ari 
implicit waiver and (2}1he Morsmans' issue wifu DEQ's drafting offue W?iver denial letters. The implicit waiver 
fueory is not properly before 1his Adrni:rristrative Law Judge as it was an issue raised in the previous hearing before 
ALJ Han and is at issue on appeal before fue Environmental Quality Commission on June 18, 2009, The drafting of 
the waiver denial letters is properly delegated.to DEQ staff by the Director after the Director considers the evidence, 
makes a determination, assigns the drafting of that determination to his staff wifu expertise in fue matter and finally 
reviews, approves and sign:; the document 
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1 impracticable and unreasonably burdensome. The existence of criteria in the role has no bearing on 

2 the detemiination of whether the Director acted properly in exercising his discretion to deny the 

3 waiver. The criteria stated in OAR 340-044-0015(3)(b)(B) for whether a waiver should be 

4 considered are whether connection to city sewer would be "impracticable'' and "unreasonably · 

5 burdensome." Rules do not always provide definitions for the criteria, as the rule does not in this 

6 case. The Morsmans were not limited in their ability to show why decommissioning and 

7 connection to City sewer is impracticable or unreasonably burdensome. The Director considered all 

8 of the information the Morsmans submitted to show why they shouldn't be required to comply with 

9 OAR 340-044-0015(3). The fact that they had no limits on how to show impracticability or 

10 unreasonable burden does not make tbe Director's interpretation oftbose terms an abuse of his 

11 discretion. 

12 The Morsmans :further take issue with the Director's interpretation of tbe terms 

13 "impracticable" and "unreasonably burdensome." The Director, in the absence of definitions for 

14 these terms in the rule, properly used the dictionary defipition of these terms, and properly used his 

15 discretion to apply those definitions to the evidence provided by the Morsmans. The Morsmans 

16 claim that the Director's authority to grant a waiver is not absolute. The Department does not 

17 disagree with this. As the Department noted in·its Motion for Summary Determination, the standard 

18 applicable to the Director's decision is whether or not he abused his discretion. That discretion in 

19 this case is broad, since the rule does not require the Director to grant a waiver even when he 

20 determines that connection is impracticable or unreasonably burdensome. Rather, the rule states 

21 that the Director mcry grant a waiver if he finds impracticability or unreasonably burden. 

22 B. The Director's Decision to Deny the Waiver 

23 The Morsmans argue that the Director's decision was an abuse of his discretion and state 

24 that his. decision was arbitrary and capricious. However, they offer no evidence of prejudice· or 

25 inconsistency in the Director's actions with this rule, and repeatedly argue that compliance with the 

26 rule is a financial ·difficulty for them. 

27 Ill/ 
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1 The Morsmans argue that because they provided cost estimates for construction, the 

2 Director's failure to conclude that connection is impracticable was arbitrary and capricious. They 

3 appear to argue that becalise they provided infonnation on cost and because they allege this cost to 

4 be prohibitive, that any decision but findiug impracticability would be arbitrary and capricious. In 

5 this case, the Director did not find the Morsmans' evidence of cost to be compelling or conclusive 

· 6 and further, c.ost is not the olliy co~ideration in determining that connection to municipal sewer is 

7 impracticable. If; for example, no contractor in Oregon could perform the w<irk, it w<:>uld be 

8 possible for the Director to find that connection to City sewer was impracticable. That iS not what 

9 the Morsmans argued in this case. · Were,· for example, several contractors contacted to do the work 

10 to refuse because the line would have to go through a wetland, the Director might find that 

11 · connection was impractieable. That is not the case here. Connection is both possible and 

12 practicable in this case. 

13. · Similarly, the Morsmans argue that the Director's finding that because the cost of 

14 connection in their situation is not unreasonable as compared to the cost for the same work in 

15 another location, that his reasoning was au abuse of discretion. They argue without legal Support 

16 that the term "unreasonably burdensome" can only take into account their financial capability. The 

17 EQC did not choose to limit these criteria tu financial considerations only. Such au interpretation. 

18 would make the waiver solely an ability to pay waiver, which it clearly is not given the 

19. applicable criteria. A person requesting a waiver has the option to show that in their particular 

20 case, connection-to municipal sewer is ini.practicable or unreasonably burdensome for reasons other 

21 than cost alone. If, for example, a property was situated so that it was within the reasonably 

22 available distance as defined in OAR 340-044-0015(3), but because of state or federally 

23 · protected lands, the person would have to pay for a mui:h longer sewer line around the protected 

24 ·hinds at a length beyond the reasonably available distance defined by rule, the Director could 

25 find that to be an "unreasonable burden." Or if, for example, the particular city which would be 

26 providing the sewer service to the property were unable to handle the amount of sewage that the 

27 ·facility would be generating and the person had to connect to another municipal sewer beyond 
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I the distance proscribed as reasonable by rule, the Director could find this to be an "unreasonable 

2 burden." 

3 All of these potential examples show that financial burden is not the only possible 

4 consideration in determining whether compliance with the law is impracticable or tmreasonably 

5 burdensome. In fact,. the Director outlined other competing concerns that also must be 

6 · considered in determining whether to grant a waiver request, including the potential for 

7 environmental harm and public health hazards as ·exist in this case.2 The Director's decision was 

8 based on the evidence he had before bim anci was a reasonable exercise of the authority grfillted 

9 to bim by rule. 

10 m. CONCLUSION 

1 I Because the factual record is complete and undisputed, the Department urges that the 

12 Administrative Law Judge find, as a matter oflaw, that there is no genuine issue as to any material 

13 fact that is relevant to resolution of the legal issues in this matter. Based on such .a ruling, the 

14 Department requests that the Administrative Law Judge issue a Proposed Order that finds that the 

15 Director did not abuse his discretion in denying the Morsmaus' waiver request. 

16 

17 

18 

19 

20 

21 

2.2 

23 

24 

&/2/ 0'1 
Date I J LeahKoss , · 

Enviionmental Law Specialist 

2 OAR 340-044-0010(2) provides: "The injection of untreated or inadequately treated sewage 'or wastes to waste 
disposal wel!s and particularly to waste disposal wells in the lava terrrun of Central Oregon constitutes a threat of 

· serious-, detrimental and :irreversible pollution of valuable groundwater resources and a threat to public.health. Tue . 
25 policy of the Environmental Quality Commission is to resttict, regulate orprolnbit the further construction and use 

of waste disposal wells in Oregon and to phase out completely the use of waste disposal wells as a means of 
dlsposi:Ilg ofimtreated or inadequately treated sewage or wastes as rapidly as possible in an orderly and planned 26 

27 
manner." · 
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BEFORE THE ENVIRONMENTAL QUALITY COMMISSION 

OFTHESTATEOFOREGON 

m THE MATTER OF: PHILLIP and 
BRIGITTE MORSMAN, doing 
business as TOPS TRATI,ER PARK, 

Respondents. 

) 
) 
) 
) 
) 
) 
) 

OAH Case No. 900963 
NO. WQ/D-ER-07-186 

RESPONDENTS' RESPONSE 
TO DEQ MOTION FOR 
SUMMARY DETERMINATION 

~~~~~~~~~~~~) 

The Morsmans request that the DEQ's motion for summary determination be 

denied for the reasons set forth below. 

1. 

2. 

I. BACKGROUND 

The Morsmans are an older retired couple who own, live in, and manage on a full 

time basis the TOPs manufactured home park ("park") on the west side of Hwy 26 

north of Madras. The park has approximately 55 resident families or older single 

people almost all of whom are low income, almost all of whom own their own 

homes in the park, and almost all of which homes are older singlewides. 

The park has been in existence since 1954. Sewage disposal is through a parkwide 

collection system which leads to a large underground septic tank .. Solids are 

regularly pumped from this tank and hauled away by a licensed septic company. 

The remaining liquids go from the tank to a drywell which has been in operation 

over the same time period. The system is currently permitted by DEQ and has 

been for a number of years. 

MICHAEL F. SHEEHAN 
Attorney at Law 
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3. 

4. 

5. 

In 2006 there was problem where the drywell was sabotaged, its lid broken off 

and materials including garbage bags and sweatshirt shoved down the well shaft. 

As soon as these materials were removed the well was back into full operation and 

the system has been working fine ever since. The person who did the damage has 

never been identified, bnt a suspect has since been removed from the park and 

there have been no problems since. 

The park itself is outside the City limits of the City of Madras. However, a line of 

property owned by a single developer bordering on the south side of the park is 

annexed to the City and the area to the north and west of the park leading up to the 

Madras airport has also been annexed. See Exhibit 1. The area to the south of the 

park beyond the developer's line of houses down to Lee Street has not been 

annexed to the city, is more or less fully developed with many homes, but is not 

served by city sewer which now stops south of them at Lee Street. 

Recently there was a proposal to fund the extension of the city sewer up from the 

south thtough the neighborhood and to the park with state Community 

Development Block Grant funds on application from the City. The application 

was not successful because it could not be shown that the majority of the parcels 

that would benefit from the sewer were low income. This was because, even 

though the residents of the park do certainly qualify as low income, many of the 

residents of the area to the south do not and, moreover, vacant lots in the area to 

the south were counted by the state against eligibility. 

1'4fCHAEL F. SHEEHAN 
Attorney at Law 

, S 33126CallahanRoad 
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6. 

7. 

8. 

The Morsmans themselves are not well off. Income tax records were presented to 

the Director for 2006 and 2007 showing that net income for the Morsmans was 

$14, 757 in 2006 and $19,362 in 2007 including pensions and Social Security 

income. (The Morsmans' adjusted gross income from their 2008 Form 1040 was 

$25,370). Since the crash of the economy, especially in central Oregon, where the 

most recent state figures show Jefferson County unemployment at 16.2% 

seasonally adjusted and 19.7% actual, cash :flow from the park is down further. 

Docmnentation was also presented to the Director showing that the Jefferson 

County Assessor's real market value of the park for the year ending June 30, 2008 

was $606,000 with the net mortgage on the park at roughly $788,000 as of October 

2007 (currently the mortgage balance is approximately $770,000 as of May 2009). 

Thus the mortgage on the park exceeds the real market value of the property even 

with the real market value determined before the onset of the current recession. 

The DEQ has demanded that the Morsmans either pay to build a sewer line from 

the park approximately 2,000 feet south to the nearest city sewer connection at Lee 

Street at the south end of the neighborhood south of the park or close the park. (A-

12, Notice of Violation, p.4 Department Order, ifif 2 and 3a (2145)). 

The Morsmans have spent a good deal of time and effort to obtain cost estimates 

for building such a sewer line through the hard rock underlying this area. The 

Morsmans provided cost information from three entities: Knife River at $400,000 

not counting engineering (R30); Tye Engineering estimating around $50,000 +/-
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9. 

A. 

20% for engineering plans alone (R31); and Hooker Creek Asphalt and Paving 

with a roughly $400,000 estimate for construction. (R32). These estimates do not 

include city fees including SDCs and others estimated at approximately $30,000. 

The Morsmans also went to their bank (Bank of the West) to see if the bank would 

be willing to provide a loan to finance the construction of the sewer. At the time 

they made the request the Morsmans had not gotten back the information from the 

construction companies showing the likely cost in the $400,000 range and so asked 

the bank if a loan in the $300,000 range would be possible. The bank refused the 

loan on the grounds that the Morsmans' ratio of income to existing debt was 

insufficient to cover a new loan of $300,000, much less one in the $400,000 range. 

All this information-including the letters from the construction companies and the 

letter from the bank was provided to the Director. 

II. DEQ RULES AND PRACTICE ON DRYWELLS AND W AIYER 

"Availability" of Municipal Sewer 

OAR 340-044-0010(2) provides in part: 

The in}ection of untreated or inadequately treated sewage or 
wastes to waste disposal wells and particularly to waste 
disposal wells in the lava terrain of Central Oregon constitutes 
a threat of serious, detrimental and irreversible pollution of 
valuable groundwater resources and a threat to public health. 
The policy of the Environmental Quality Commission is to 
restrict, regulate or prohibit the further construction and use of 
waste disposal wells in Oregon and to phase out completely 
the use of waste disposal wells as a means of disposing of 
untreated or inadequately treated sewage or wastes as rapidly 
as possible in an ordered and planned manner. 

MICHAEL F. SHEEHAN 
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1 EQC rule OAR 340-044-0015(3)(b)(A) then goes on to say: 

2 (A) A sanitary sewer shall be deemed available to a property when, 
3 
4 (i) A sanitary sewer is extended to within 3 00 feet from the 
5 property boundary for a single family dwelling or other 
6 establishment with a maximum design flow not more than 450 
7 gallons per day, or 200 feet multiplied by the number of 
8 dwellings or dwelling equivalents for other establishments or 
9 greater flows. 

10 
11 (Emphasis added). 
12 
13 Thus under the rule just stated sewer service would have been 'deemed available' 

14 to the Morsmans' park when the city's sewer was 11,000 feet from the park (55 

15 dwellings times 200 feet), that is to say more than two miles. 

16 B. DEQ's Implicit Waiver 

7 Over the years the DEQ has never strictly enforced the "200 feet X the number of 

18 units" part of the rule without looking at the facts and the waiver portion of the rule, it 

19 being clear that to look only at the "200 feet X units" would cross the line to 

20 "impracticable or unreasonably burdensome" and create a lot .of hardship and 

21 homelessness in situations like this. 

22 Implicitly, the DEQ has always taken the position that the Morsmans would have 

23 to connect to the sewer only when the cost to do so was financially "practicable."· We 

24 know this because the DEQ knew when the permit was issued in the mid-1990s that a 

25 drywell was involved, they knew as well that downtown Madras had a functioning sewer 

26 system, and they knew that the City's sewer system was a little over one mile from the 

MICHAEL F. SHEEHAN 
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l park. Given these circumstances the DEQ administration granted an implicit waiver 

2 .. pursuant to OAR 340·044-0015(3)(b )(B) by looking at the facts and then issuing and 

3 renewing the permit at appropriate intervals. In fact DEQ's Eastern Region 

4 Administrator Joni Hammond has made it clear that her interpretation of the rule in this 

5 case is that "reasonably available" means 1/4 of a mile. See R-54, p.1. See also 

6 Hammond, R-54, p.2, if2: 

7 At the meeting "reasonably available" was defined as a 
8 location approximately 1/4 mile from the TOPS Trailer Park." 
9 

10 and again, Hammond, R-54, p.3: 

11 Based on the number of dwelling units at the park, these rules 
12 would require TOPS to extend a sewer line up to 2.5 miles, 
13 while we have defined a reasonable distance .in this case as 
14 approximately 1/4 mile. 

15 Thus, in practice, an implicit waiver in the form of permit renewal was granted 

16 when the cost to connect would plainly be disproportionately costly. The DEQ implicitly 

17 granted a waiver to the Morsmans when the city sewer was one block south of Lee Street 

18 (well within the 11,000 feet), yet refused it when the sewer moved north one block from 

19 Cedar Street to Lee. 

20 C. EQC's Formal Waiver Rule 

21 In OAR 340-044-0015(3)(b)(B) the EQC explicitly provides for a waiver of the 

22 connection requirement: 

23 · (B) Within 90 days after the sanitary sewer service is available to a 
24 property, the owner of that property shall make connection to the sewer and 
25 shall abandon and decommission the sewage drain hole in accordance with 

MICHAELF. SHEEHAN 
Attorney at Law 
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A. 

OAR 340-044-0040. On a caseo--by-case basis, the Director may waive 
the requirement to connect to sewer if the Director determines that 
connection to the sewer is impracticable or nnreasonably burdensome. 
(Emphasis added). 

II. THE DIRECTOR'S INTERPRETATION OF THE RULE 

Context 

7 This case appears to be the first time that there has been a request for a waiver. 

8 (DEQ Memorandum p.4, line 19 and DEQ Response to Discovery, Exhibit 2 3089). 

9 B. The Director's Interpretation of His Authority Under the Waiver Rule 

10 According to the DEQ, the Director's discretion not to grant a waiver appears to 

11 be, absolute. "(T)he Director cannot be compelled to grant a waiver pursuant to OAR 

12 340-044-0015(3)(b)(B)." DEQ Motion for Summary Determination, p.4, line 1. It will 

J no doubt come as a surprise to the EQC and the courts that no matter how capricious and 

14 ill-founded the Director's decision to refuse to grant a waiver in a particular case may be, 

15 his authority to do so is absolute and beyond the scope and authority of the EQC or even 

16 the Oregon appellate courts to correct. 

17 
18 
19 
20 

c. Criteria Used by the Director to Determine Whether an 
Otherwise Required Connection to a Sewer is "Impracticable" 

When asked in discovery what criteria the Director uses to determine whether the 

21 proposed connection to a sewer would be "impracticable," the DEQ responded that the 

22 criteria used to determine "impracticability" is whether the proposed connection is 

23 "impracticable." Morsman Discovery Request and DEQ response of May 7, 2009. 

24 Exhibit 2. 

lvIICHAEL F. SHEEHAN 
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1 D. Criteria Used by the Director to Determine Whether an 
2 Otherwise Required Connection to a Sewer is "Unduly Burdensome" 

3 When asked what criteria the Director uses to determine whether the proposed 

4 connection to a sewer would be "umeasonably bmdensome," the DEQ responded 

. 5 similarly that the criteria used to determine "umeasonably burdensome" is whether the 

6 proposed connection is "umeasonably burdensome." Morsman Discovery Request and 

7 DEQ response of May 7, 2009 to Discovery. Exhibit 2. 

8 E. Director's Interpretation of "Impracticable" 

9 The Director has determined what "impracticable" means in this context by 

I 0 consulting his dictionary and arriving at the following determination. The meaning of 

11 impracticable is "incapable of being performed or accomplished by the means employed 

2 or at command." Director's letter of October 6, 2008, p.2 'l!3. The Director then 

13 concludes in this case that since "the work is capable of being accomplished and that 

14 there are contractors in the area that will in fact perform this work," connecting to 

15 the sewer is not 'impracticable."' Director's Waiver Denial letter of October 6, 2008, 

16 p.2 'l!4. 

17 The Director in his second denial letter goes on to say that "the fact that two cost 

18 estimates of the work to connect have been provided, shows that connection to the City 

19 sewer is clearly not impracticable, as the work is capable of being performed." Director's 

20 letter of October 21, 2008, p.2 ifl. 

21 Thus, apparently under the Director's interpretation, in any situation where the 
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1 applicant for a waiver is foolish enough to attempt to provide estimates of the cost of 

2 connection relative to its own financial resources, the applicant will under this 

3 interpretation of "impracticable" automatically be denied the waiver, because if a person 

4 can obtain a cost estimate from a contractor, no matter what the estimate may be-e.g. $20 

5 billion, the connection requirement is, therefore, for that very reason not "impracticable." 

6 F. Director's Interpretation of "Unreasonably Burdensome" 

7 In determining whether the cost to the Morsmans of building the sewer connection 

8 is "unreasonably burdensome" the Director again looks to his dictionary where he selects 

9 the following definitions: 

10 (a) Unreasonable: "not governed by or acting according to reason; not 

1 1 conformable to reason; absurd, exceeding the bounds of reason or 

12 moderation." 

13 (b) Reasonable: "being in accordance with reason; not extreme or excessive; 

14 moderate, fair, possessing sound judgment." Director's letter of October 6, 

15 2008, p.2 iJ4. 

16 The Director then embellishes on his definition of "Unreasonable" as to the cost 

17 of connection so as to define it as a comparison of whether the cost to build the 

18 connection in the current case and place is significantly more than would be the case in 

19 some other place and circumstance. In rejecting the request for a waiver he finds, 

20 "In addition, there is no evidence that the cost of connection is an 

21 unreasonable one. There are no cost comparisons of the same work being 

· MICHAEL F. SHEEHAN 
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1 performed somewhere else where the cost was much less, for example, 

2 which would suggest that these estimates are extreme or excessive." 

3 Director's letter of October 6, 2008, p.3 '1f2. 

4 Thus ''unreasonably burdensome" in the mind of the Director would focus not on 

5 the fmancial ability of the applicant to pay for the connection, but would instead be just a 

6 comparison of the cost to connect here relative to the cost to do a similar project in some 

7 other place. Is not such an interpretation sufficiently out of sync with what would appear 

8 to be the plain meaning of the waiver role language to constitute an arbitrary and 

9 capricious interpretation? And since the DEQ publishes no guidance on this 

10 interpretation of the role, and since even when asked what its criteria are for determining 

' 1 whether a proposed connection would be "unreasonably burdensome" it simply responds 

12 that it is "unreasonably burdensome" when it is "unreasonably burdensome." (See II.D 

13 above), is this interpretation and the denial of the waiver based upon it not unreasonable 

14 and an abuse of discretion? Moreover, under these circumstances; how would an 

15 applicant for a waiver ever know what had to be shown in order to justify a waiver in the 

16 eyes of the Director? 

17 Having adopted these definitions, the Director concludes that given these 

18 definitions he is "unconvinced that your compliance with the law would be unreasonably 

19 burdensome to you" and rejects the waiver request. Director's letter of October 6, 2008, 

20 p.3 if2. 

21 
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1 
2 

G. Who is the Draftor of the Director's Decision Letters Providing the First 
Interpretation of the Rule and Refusing the Waiver Request 

3 In response to the Morsmans' discovery request for a copy of the Director's file on 

4 the waiver request, a much blacked out set of documents was provided. (Exhibit 3) .. 

5 These documents included some email exchanges. There it appears that the DEQ 

6 delegated the task of framing for the first time the interpretation of the language of the 

7 waiver rule, and then using that interpretation of the rule to deny the Morsmans' request, 

8 to the DEQ's attorney on both the main DEQ case against the Morsmans now before the 

9 EQC and the Morsmans' waiver case. These cases are adversary proceedings, and to 

10 assign these tasks to the ardent attorney representing the DEQ on these cases would 

11 appear to compromise what should have been a neutral and objective interpretation of the 

.2 EQC's rule, and the Morsmans' right to have a neutral and objective decision from the 

13 · Director. Can we imagine the court of appeals allowing an attorney for one side to draft 

14 its decision in a case between the two parties, especially without telling the other side? 

15 III. LEGAL STANDARD 

16 The standards for review of agency actions set ant in ORS 183 .482(8) reflect a 

17 legislative policy, embodied in the AP A, that decisions by administrative agencies be 

18 rational, principled, and fair, rather than ad hoc and arbitrary. Gordon v. Board of Parole, 

19 343 Or. 618, 633 (Or. 2007). 

20 \\\\ 

21 \\\\ 
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1 N. ANALYSIS 

2 In this case the DEQ has issued an Order requiring that the Morsmans either 

3 connect to the City sewer or disconnect the residences in the park from the park's septic 

4 system. (See Exhibit A-12, Notice of Violation, p.4 Department Order, ifif 2 and 3a). 

5 If the residences are disconnected from the septic system they may no longer be occupied 

6 as residences, and the residents must leave their homes. 

7 The Morsmans have provided substantial evidence in the form of two written 

8 estimates from construction companies for construction work and one cost estimate from 

9 an engineering company as to the cost of providing engineering plans for the approximate 

10 cost of building a sewer line from the park to connect to the City of Madras connection 

1 1 about 2,000 feet away. The Morsmans have also provided 2006 and 2007 income tax 

12 records to show their adjusted gross income for those years (and are ready to provide the 

13 same data for 2008) and the costs associated with operating the park. Their adjusted 

14 gross income levels were $14,757 for2006, and $19,362 for 2007. Data was also 

15 presented both as to the net outstanding mortgage on the park (approximately $789,000 as 

16 of October 2007), and the Jefferson County Appraiser's estimate of the real market value 

17 (RMV) oftbe park for tax year July07 through June08 at $606,233, Note that the RMV is 

18 substantially less than the outstanding mortgage amount, and also note that these figures 

19 for RMV are also from before the recession hit in central Oregon. The Morsmans also 

20 presented data in the form of a letter from their bank in response to their request for a loan 

21 from the bank to pay for building the sewer. The request was for a loan in the amount of 
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1 $300,000 (this was before the cost data came in from the construction companies). The 

2 bank refused the loan on the grounds that the Morsmans had insufficient income to justify 

3 a loan for even $300,000. 

4 In the face of this uncontradicted evidence on the cost of building the connection 

5 and the financial condition of the Morsmans, which again the DEQ does not dispute, and 

6 which would appear to a reasonable person to be sµbstantial evidence that given these 

7 facts, it is "impracticable" for the Morsmans, given their assets and income, to build the 

8 connection to the sewer at this distance. Similarly, and for the same reasons, forcing the 

9 Morsmans to build the connection or close the park and go out of business would seem to 

10 be a perfect example of connection requirement which is "unreasonably burdensome." 

11 Yet the Director's idiosyncratic definitions of "impracticable" as no contractor 

12 willing to do the work at any price, and "unduly burdensome" as relating not to whether 

13 the Morsmans have the financial capability of covering the cost of building the 

14 connection, but instead whether the cost of construction is significantly higher in the 

15 Madras area than in some other area, appear ad hoc and arbitrary, and more for the 

16 purpose of assuring that the outcome of the waiver case is in accord with the DEQ's 

17 litigation goals in the Morsman cases than arriving at a fair and unbiased interpretation of 

18 the waiver rule. 

19 \\\\ 

20 \\\\ 

21 \\\\ 
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1 V. CONCLUSION 

2 For all these reasons the DEQ's motion for summary determination should be 

3 denied. 

4 DATED: May26, 2009 

5 
6 Respectfully submitted, 
7 

1! liikerttL--
ll Michael F. Sheehan, OSB 88126 
12 Of Attorneys for the Morsmans 
13 33126 Callahan Road 
14 Scappoose, Oregon 97056 
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16 mikesheehan@centmytel.net 
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BEFORE THE ENVIRONMENTAL QUALITY COMMISSION 

OFTHESTATEOFOREGON 

1N THE MATTER OF: PHILLIP and 
BRIGITTE MORSMAN, doing· 
business as TOPS TRAILER PARK, 

) 
) 
) 
) 
) 
) 
) 

OAH Case No. 900963 
NO. WQ/D-ER-07-186 

Respondents. 
AFFIDAVIT OF 
MICHAEL F. SHEEHAN 

~~~~~~~~~~~~) 

Michael F. Sheehan. being duly sworn, states as follows: 

1. I am the attorney for the Morsmans in this case. 

2. Exhibit 1 is a map that fairly represents the relative locations of the Morsmans' . 

mobilehome park. 

3. Exhibit 2 are materials provided to me by DEQ in response to a discovery request. 

4. Exhibit 3 is additional material provided to me by DEQ in response to the same discovery 

request. 

5. Exhibit 4 is the Morsmans' Form 1040 for year 2008. 

Date: 26 May 2009 

Attorney for the Morsmans 

Subscribed and sword to before me on May 26, 2009. 

§& OFFICIAL SEAL 

.,., ~~":t~E~~~ 
COMMISSION NO. 427146 

MY COMMISSION EXPIRES JUNE 26, 2012 
cforOregon 

PAGE 1 AFFIDAVITOFMICHAELF. SHEEHAN 

WCHAELF. SHEERAN 
Attomey at Law 
33126 Callahan Road 
Scappoose, OR97056 
503-543-7172 Fax 503-543-7172 
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Leah Koss 

MICHAEL F. SHEEHAN 
ATTORNEY AT LAW 

33126 S.W. CALLAHANROAD 
SCAPPOOSE, OREGON 97056 

503-543-7172 FAX 503-543-7172 

May4,2009 
****BY FAX AND MAlL **** 

DEQ Compliance and Enforcement 
811 SW Sixth Ave 
Portland, OR 97204 

RE: DEQ v. Morsman Waiver Case 
Further Discovery Request 

Leah Koss: 

'] l 3t85 
Exhibit~Page __ 

· ~©JiQ)v 

This is the Morsmans' further informal request for discovery. This request is for 
the following: 

1. A copy of the criteria used by the Director to determine pursuant to a waiver 
request under OAR 340-044-0015(3)(b )(B) whether the connection to the 
sewer is "impracticable." 

2. A copy of the criteria used by the Director to determine pursuant to a waiver 
request under OAR 340-044-0015(3)(b)(B) whether the connection to the 
sewer is "umeasonably burdensome." 

3. Copies of past decisions by the Director on waiver requests pursuant to 
OAR 340-044-0015(3)(b)(B) rendered during the last five years. 

Thank you for your help. Give me a call if you have questions. 

cc: Morsmans 
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reg on 
Theodore R. K\llon_g-oski, Governor 

May7, 2009 

Mike Sheehan 
Attomey ai Law 
33126 S.W. Callahan Road 
Scappoose, OR 97056 · 

Exhibit~age__c1 3 \ 8 ~J 

Department of Environmental Quality 
Headquarters 

811 SW Sixth Avenue 
Portland, OR 97204-1390 

(503} 229-5696 
FP.:X(503)229-6124 

TTY 1-800-735-2900 

***By email and mail*** 

RE: Response to Discovery Requests 

Mike, 

The following are the Department's responses to your requests for discovery. 

DiscoveryRequest No. 1 (April 30, 2009). 

The attached emails respond to this request. A few sentences have been redacted based on 
attorney-client privilege Vi~th the Department of Justice . 

. Discovery Reauest No. 2 !May 4, 2009) 

1. The criteria used by the Director to grant or deny a waiver request are "impracticability" 
and "unreasonable burden" as noted in OAR 340-044-0015(3)(b)(B). 

2. Sarne response as no, l above. . 
3. There are n.o past decisions by the Director on waiyer requests pursuant to OAR 340-044-

0015(3)(b )(B) rendered during the last five years. · 

Sincerely, 

Leah Koss 
Office of Compliance and Enforcement 
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HAMMOND Joni 

From: 
Sent: 
To: 
Cc: 
Subject: 
Altachments: 

Importance: 

HAMMOND Joni 
Wednesday, September 17, 2008 1: 11 PM 
PEDERSEN Dick 
KOSS Leah; HICKMAN Jane; SNYDER Gwen 
FW: Morsma_n Waiver Request 
Morsmanwaiverresponse2.doo 

High 

Exhibit 3 Page_ 

Dick-- attached is the letter in response to a waiver request from lhe Morsmans'. Please review and r will ask Gwen to 
format and prepare it to be sent out. I think Leah dld an excellentjob in the response. 

Gwen-please format and prepare for Dick's signature-then hold up on sending until we get the ok from Leah. 
----Original Message-----
l'rom: KOSS Leah 
Sent: Tuesday, September 16, 2008 5:39 PM 
To: HAMMOND Joni' 
Cc: 'HICKMAN Jane'; KOSS Leah 
Subject: Morsman Waiver Request 
Importance: High 

Joni, 

Thanks! Leah ·-; 

Leah Koss 
DEQ - Office of Compliance and Enforcement 
koss.leah@deg.state.oi.us 
phone: 503-229-6408 
fax: 503-229-51 oo 

. l 

Item D 000175 



Attachment G 

.Al(j!U!J\o.2'h~1.J.99~§0&lC mel'#l% s. Brig 
'ffage'"21J o'f22 

541-475-3155 p. 1 

Form 104Q 
Label 
(Sile Jnstruerions.) 

uSethe 
IRS label. 
Otherwise, 
please prin\ 
or type. 

Presidential 
Election 
Campaign 

Filing Status 

·Check only 
one box. 

Ex.emptions 

If more than 
four dependents, 
see inslrucl'lons. 

Income 

Attach F11rm{s) 
W•2 here. Also 
attach Fanns 
11'-ZG and 1099~R 
if lax was withha!~. 

If you did not 
gel n W-2, 
see instru::tians. 

Enclosa, but 1fo 
notattach, any 
paY{Tle11t. Also, 
please use 
Form 104~·V. 

Adjusted 
Gross 
Income 

Exhibit_!J_Pagej_ 

De~r:rnen~ of ihe Trel;isury - lfllemal R6Yenlltl Sarvics 

U.S. Individual Income Tax Return ·2008 I ,99, IRS Use On!;> - Co r.iot w!lte -Or staple in lhis s11am1, 

Fo; the veal- J;iiri l • Dec 31, 2008, !Jf other lax •~n• ber inoing , 200!1, endinn '10 OMB No, 1545·0074 

Yo<~r first name Ml L~l n;ime Your social security number 

PHILLIP D. MORSMl\N 540-38-5402 
II ajoJn~ return, spouse'.S first name Ml Le.:.! name .Spcl.l!ia'i; s.oi:lal :seeurity nu!llb11r 

BRIGITTE R. MORSMllN 541-60-5717 
Hom11 ll<ld1e~s (t1utnbar omd street). If _you have a P.O. bolt, "ee instruciions. ApartmeF1\ r10. You h1tlst enter your 

23 NW DEPOT RD. A 
social security 

J. numbet(s) above. 
City, town 01 posl otfii;c, If yo11 hzye a tcrelgn atl<Jre5"S1 "'e"' instruciio®. ·~,,, ZIP code 

MADRAS ·on 97741 
C~ecking a box be\owwill not 
change Joartaxur refund. 

... Check here if you, or your spouse if filing iomUy, want $3 to go lo this fundt (see instructions}., •. , .. , , .•• , .•• ~ Ovou 0 Spouse 

Single 4 Head of Jiousebo!d (wlih qualifyino person), (See 

z X Miurred iili119 jointly (even if only OJJB had in~ome) 
Married fl ling separately. Enter SJl'OUSe's SSN above & !UJI 

instructions.) If the qua\lfying perSon is a child 
but not your dependenl, enter this child's 
n-.:ime here. ~----------------

name here •• ._. 5 0 Q11alifyio9 VlidOW(ar) With de;iandent child (SW instruci~ons) 

6: ~ ~~:s::·. ~~ ~~~~~·e· ~~.~I~~~ ~~·u· ~~. ~ .~~~~~-e.~l'..~~-~~-~~~~~.~~~.~~::: '.::: ~:::: ]- :~;;a:~~~:: __ _,2, 
(2) Dependent's (3) Dependent's (4) If on ~.::who: 

c D9t:1ende11ts: social security relationship ll'li~iiiy~I • ~~wd 
number to you c 16~ ~!adit" : d(;:;,; · 

(1) First flame Last name (see tnstrs) lhlewitllyou 
dl.lll'IQ diVurce 

----------------~r-------~r----------t---!=~-(;~1n'!.~~~. 
------,------ir-----,...--,r----------+---!=~-~~~rs 

-----------------11-------11--------+-io=o!---Gr\!etQd1'1bOV9. 
I I Addm1mher:s 

.. 1 21 tl Total number of exemntlcms claimed.,. 
rm!itl0$ 

" ........... ............ . ... ... . .. " . ..... .... . ... 8bQ\rii •••• 

7 Wages, s~laries, tips, etc. Attach Form(s) W·2, ...... ...... ., .. •"'" " .... ' ........ .. 7 
Ba Taxable interest. Attach Schedule B if requlred, , , ..• , , , , , , •.•. , , .. , .. , . . . . . ' ' ......... Sa 

h Tax-exempt Interest. Oti ri.ot include on line Sa. .• , , .•......• -I Bbl ¥tl~] 
9a Otdinary divldends. Allach Schedule B if required.,,,,.,, .. ,, ....... , .... ,,,,,, .... , •. 9a 

b Qualified dividelld$ (see !nstrs) .... ., ..•.. , ..................... 1 -g bl tf.;@ 
10 T a~a.Qls raftinds, credits, or offsets of state ;md local income taxes (see lnstrnctions}, . , • , , , . . . . . . . ' . ' ' . ' . . 10 
11 Alimony tecelved, , , . , , .... , ... , ... . . . . ' . . . . . . ' ' . . . . . . . . . . . . . . . . ···- ............ 11 
12 Business Income or Qoss). Attach Schedule C or C·EZ, . , • , , , •. · ... ... .... .... ., ........ 12 
13 t.apital gain or (lass). Att Sch 0 if req.d. If not reqd1 ck here •....••. , , ; . , , ..••.. .... .. D 13 11,290. 
1.4 Oth.ar gains Or Oosses). AU-ach Form4797. ,, ..•• , , ••• , , , , , . ,, , .. , , ,, , , , , , , ,,, , ,,, ,, , , , 14 
1!5a IRA dlslrlbutlons. ......... , , . , 15af I b Taxable amount (see inslrs) .. 15b 
16a Pensions and annuiUes ...... 1Sa · 17, 038. b Taxable amount (see lnstrs)., 16b 1.488. 
17 Rental real estata, royallles, partnerships, S corporations, trusts, etc. Attach Schedule E •. 17 10,054. 
18 Farm Income or (loss). Attach Schedule F..,,. ........... . " .. ............ .. ........ 18 
19 Unemployment compensation.,, .• ,,, ............ ,,,, ..... ,,,.·., ... ,,,,., ......•...... 1~ 
20a Soci-<11 securily benefits ..• · •...•.•• I 20-al 18,574. I b Taxable amount (see lnstrs),. 20b 886. 
21 Other iru:orne §~_lj_.l}.g_.°Wb.I!!1~@ _______ ---.------ ___ --~ _ 21 l, 652. 
22 · Add the amounts in the far rfght column for lines 7 lhrot.1gh 21. This is vour total i11come. .,_ 22 25,370. 
23 Educator expenses (see instrL1cUons) ....••..•.. : ..• , . , . , .. 23. ~~.:>i. 
24 Certaih business expenses of reservists, perlorming a1fobi, and "fee· basis ·W!Jf i;iovamman! officials. Attach Form 2106 or 2106-EZ .........•.•.... .. 24 
25 Heallh savings account deduclion. A-t!ach Form 8889.,, .•..• 23 ;11 25 Movfng expenses. Atl-ach Form 3903 .. . . . ' ' . ' . . . . ' ' ' . . . 25 'fil«~ 

'1J One-half Of seJf.employmeni. tax. Attach Schedule SE..,., •• , 27 :11 28 Self-employed SEP, SIMPLE, and qualified plans.,,,,,,,,," 28 
29 Self-employed heal!O insurnnce deduction (see Instructions-), ••...•• ,, . , . 29 ~~i 
3U P~nalty on early wllhdrawal of savings .. .. '' '".' .......... 30 ~I 
31 a Alimony paid b Re.clplant's: SSN, . , . .,. ... 31a ~~· 
32 IRA deductron (see instructions) , , ....... , . , , .. , ...... , , .. 32 ,::.<...-~"'£ 

33 Student Joan interest deduction (see instructions), , ...•. , ..• 33 >fl'!~~* 

"' Tuition and tee:s deduction, Attach Form 8~17.,.,,.,,,,,,., 34 '11 35 D<imes(io prod1mtion ae!iviH~ deducHan. Attach Form 5903 .•... .. ...... E5 'f;i'' 
36 Add linas 23-~1aand3Z·35, •..•... , .... ,. ,, .. , . , , . , ,,, ,,, ...•. .... " ...... .. ...... .... 36 0. 
37 Subtract line- 36 from lfne 22. This is vour adinsted Nf'OSs lncome , , .... '" ... .... "" . ,. if/ 25,370. 

BAA For Discl_ostrre, Pnvacy Ad,. and Paperwori< Redllci1on Act Natice. see mstructlons. FlJ!AGll2l... 10/1.3/Q!I Form 1040 (20G8) 

Item D 000176 
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. Exhibit--f-Page~ 

SCHEDULEE 
{Form 1640} 

Name(s) shown on ret.irn 

Supplemental Income and L.oss 
(From rentql real estate, royalties, partnerships, 

S corporations, e.statest trusts,. REMICs1 etc) 
>- Attac:li to Form 104U, 1il40NR, or Form 1041. 
~ See Instructions for Schedt.ile E (f'orm 1il4Q). 

oMB No. 1545·0074 

2008 

PHILLIP D. AND BR!GITTE R. MORSMAN 540-38-5402 
1a1iffl ~W~ 1nc:ome or Loss From Rental Real Estate and Royalties Note, If you are ln \he bYsiness nf renting perStJnal property, use 

St:hedu!e C or C·El (see 1ns.tructions), If you are an Individual, report farm ·rental Income or loss from Filnn 48l5 on page 2, Hile 40. 
1 List the tvoe and address of each rental reoil es:tate 1:1rooe-•: 2. Foreii~h r,anlal real. sslale. 

A T_Q~S _ _'fM_I.¥§1!.R~---------------------~------· ~~0~m~w:~~e11r~~~dl~~ll x 
23 NW DEPOT RD_. MADRAS OR 97741 . taxyearlorparsonal purposes l-'-A'--1---1--'=-

.Yes No 

B ~----------------~-------~---------------· 

c ~---------------------------------~------

lar more. than Um grea1er of: 
• 14 da~s, ar 
• 10% of l.he total cla}'!l 

rented at lair. rental value? 
(See i1tstruet!ans.) 

B 

c 
Totals 

Income: c A 'Add columns A, B and C.) 
3 Rents received . ........... 1--"s-+----"l"'B 9""'"'3"'6"-7~. 1-------+-------l-"-a-l---"'18""'9'-''-"3-"6-'--'-7 . 
4 · Rovalties received , · · . 4 4 

Er;~::::~~~i (~~~· ;~;1rucuo~~i:::::: t' ~~~j~======~7~,:o~~o~o~.t=============1==============fulfJ 
7 Cleaning and mainlenance......... 7 l, 412. ~I! 

1~ ~~~:~~::~~·P;;;,";,io~~;;;;~:: :·: 1~ 1~'.~~~: tli 
~~ ~:::!::~~t~:=-~~i~.t~ ~~~~~.·~~~. 11 ll~ 

(see ins1ructions)................. 12 51. 015. 12 

13 other interest............ >-'1143'--lf---~1"19~, ''-25~27~10~·.+, -------f-------1~•.l,.-f,~.~ 
14 Repairs .... ,, ..... ,..,..... !iL,<.:..: 
15 Su"plles,.. ·, , . . . . . . . . f-1"5'--1----~=~l-------+--------l~!i~',}I 
16 Taxes. .............. , ... , ...... ,... 1& 4, 609. ~%%1 

-~-~~~~~:========~~=·=-
17 

Stat!L~~~i Ii 
1--~~~~:..-~~~--+~~~~-1'111 ------------------------------------------------------------------

-~--------------------
---------------------- 18 
----------------------
------------------~~--
----------------------
- --- -----~--- -- ----~--

19 Add lines S t/1rough 18 .. 19 

e---~---1-~--~--l--------l!~ifJli\ 
1--------+--------f--------I~!~ 

~:>'"t~-1--------+--------f--------ll~ 

f-------+--------1---~----t~~ 
175 599. 19 

20 Depreciatlon expense or depletion 
(see insttuctloris) ............. "..... 20 3. 714. 2G 

21 Tolalexpsnses,_Addlines 19and20 .. , 21 179 313. ;:Ji~:};"!!, 

22 Income or (loss) f;om renfal real estate or ilJ.:.~· .. 
royalty pro~erties, Sub~aGt Llne, 2! from _!ina 3 ~~' 
(rents;)"or line 4 (royalties). If the result !Sa ~4-:-· 
(loss), see lnl>trucl1ons to find .oul if you musl ~~-"'···~_-.:.~j%~, 
file Farm 6l9&. ......... , ... , , . , . , • , •... i-=22"--1----=l"O'-" ,0,,5"4-".+-------f-------< •m 

23 Deductible rental real &ta!.a loss. t.1.·.:.~~ ..• ·. 
C:urtio.n. Your rentar teal estate loss on fine .22 ,,.,,r 
may be Jfmited. See instructions lo find 011t it yn11 If 
nmst fl!e Fnrm 85$2. Real esrata professionals -l"l:I!: 

51,015. 

175,599. 

3.714. 

mustccmplate !ine:43 on pageZ. .••. , . , . . •. . 23 ,~"?.:!it)'.: 

24 income. Add positive. amounts .shown on Hne 22. Do not Include any losses, , . . . • . ... , • , .. , , •.....• , ..• , . , µi24~~---l,,_o,,_,'-" .Oo'5c;4c,_. 
25- Losses. Add royalty losses from line :22. and rental real estate losses from llne 23, Enter total losses here., . 25 
26 Tot.ii rental real estale <ind royatly inoome or Onss). Combine lines 24 and 25. Enter Ure 

result here, lf Parl:s II, Ill, JV, and line 40 on page 2 d~ not apply to you, also enter this 

!-='--!-~~~~~~ 

amount on Form 104D, fin~ 17, or Form Jo4CNR, llna 18". otherwise, include !hit amaunt 
in lhi: rota! on line 41 on oag~ 2 .....• , . , , . , , , , . , • , , , , ....•.••• , , , ••.. , . . . .. , . , , ....... , .. , . , . , . . . • . • . . . 26. 10,054, 

BM For Paperwork Reduction Act Noti~e, see lnstruct.iQns. !"D!Z2301L ( 1roa10a Schedule E (Form 1040) 2008 
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Exhibit..::i:-. Page __ 

2008 Federal Statements 

PHILLIP 0. AND BRIG!lTE R. MORSMAN 

Statement l 
Schedule E, Line.1S ·TOPS TRAILER PARK 
Other Rental and Royalty Expenses 

Amortization ............................ , .... .,, ............... , .......... ,, ................ ., ., $ 
Association Dues ................ , .................................. ·-- ... , ......... , ........ ,, 
BANK CHARGES ................. .-............ , ..................... , ........... , .................. .. 

~i6~i!~'.J and··permits:: :: : ::: : ~:::: ::: : ::::: :: :: : :: ::: : : : : : : :::::: ::~'.:: ::::::. ::: : ::::: ···- ·· 
MOWER & EQUIPMENT FUEL........................ . ....................... , ., ......... .. 
Painting and De;cora~ing .. : ........... ·: .................................................. . 
'Plum1'ing an(! Electrical ................................................................. .. 
POSTAGE: ................ , ............................ , ..................... ., .. ,,.,,.,,,,,,, ..... ,, 
SCH E PORTION TAX PREP................... .. ......................................... . 
SECURITY ............................................................... , . , ........ , .. , .. , , ...... .. 
SEPTIC SYS PUMPING .......... :..... .. ...................................... . 
Telephone.......... . .. . .. .. ... ...... . .. .. .... . ........... . 

Page 1 

540-38-5402 

625. 
30. 

180, 
. 350' 

1,159; 
2,920. 
6,315. 
7,589. 

242. 
365. 
556, 

4,000. 
4,133. 

Total '°'$===2~8,g,-47~4~. 

Item D 000178 



. Attachment H 
August 20-21, 2009 EQC meel.ing 

agUregon 
Theodore R Kulongoski, Governor 

May 12,2009 

Judge Dove Gu1man 
Ot'fice of Administrative Hearings 
2510 Oakmont Way 
Eugene, OR97401 

RE: .Morsman: Motion for Su=ary Determination 
OAH Case No. 900963 
DEQ Case No. WQ/D-ER-07-186 

Dear Administrative Law Judge Gutman: 

Department of Environmental Quality 
Headquarters 

811 SW Sixfu Avenue · 
Portland, OR 97204-1390 

(503) 229-5696 
FAX (503) 229·6124 

TTY 1-800-735-2900 

Please find enclosed the Depar1ment' s Motion for Su=ary Determination in the above-
referenced case: An exact copy has been sent to Mr. Sheehan. · 

Please let me know if you have any questions. 

Sincerely, 

Leah Koss 
Office of Compliance and Enforcement 

Enclosures 

Item D 0.00179@ 

I 
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-Oregon 
Theodore R. Kulongoski, Governor 

May 12, 2009 

Michael Sheehan 
Attorney at Law 
33126 SW Callahan Rd 
Scappoose, OR 97056 

RE: Morsman: Motion for Summary Determination 
OAH Case No. 900963 · 
DEQ Case No. WQ!D-ER-07-186 

Dear Mr. Sheehan: 

. Department of Environmental Quality 
Headquarters 

811 SW Sixth Avenue 
Portland, OR 97204-1390 

(503) 229-5696 
FAX (503) 229'6124 

TIY 1-800-735-2900 

·Please find enclosed 1he Department's Motion for Summary Determination, which was 
sent to ALJ Gutman today. This is an exact copy .. 

Please let me know if you have any questions . 

. Sincerely,. 

Leah Koss· 
Office of Compliance and Enforcement 

Enclosures 

Item D 000180 
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BEFORE THE ENVIRONMENTAL QUALITY COMMISSION 

OF THE STATE OF OREGON 

3 IN THE MATTER OF: ) 
) 
) 
) 
) 
) 
) 
) 

DEPARTMENT OF 
ENVIRONMENTAL QUALITY'S 
MOTION FOR SUMMARY 
DETERMINATION 

PHILLIP AND BRlGITITE MORSMAN, 
4 Doing business as Tops Trailer Park, 

OAR Case No. 900963 
5 

6 Respondents. DEQ Case No. WQ!D-ER-07-186 

7 

. 8 I. MOTION FOR SUMMARY DETERMINATION 

9 The Department ofEnviro=ental Quality" (the Department), via this Motion for Summary 

10 Determination :6Jed p~suant to OAR B7-003-0580, moves that the Adm:i:nlstrative Law Judge rule 

11 in the Department's favor upholding the Director's denial of waiver under OAR 340-044~ 

12 0015(3)(b )(B). This Motion is supported by the attached documents and eXhibits which establish 

13 that there are no genuine issues as to any material facts in this case (as explained in the attached 

14 Affidavit of Leah Koss, Exhibit No. A6); the matter can.be decided on the law; and the · 

15 Department is entitled to a favorable ruling as a matter oflaw. 

16 

17 · Il. MEMORANDUM IN SUPPORT FOR MOTION FOR SUMMARY DETERMINATION 

18 A. Background 

19 ·On December 19, 2007, the Department issued to Respondents Notice of Violation, 

20 Department Order, and Civil Penalty Assessment No. WQ!D-ER-07-186 which alleged four 

21 -0.olations and included a Department Order. Regarding the violation at issue in this motion,· the . 

22 Department alleged that Respondents failed to de.commission the waste disposal well at property 

23 they own located at 23 NW Depot Road in Madras, Oregon and failed to connect to the City of 
. . . . . 

24 Madras available sewer system, in violation of their Water Pollution Control Facilities General 

25 Permit No. 4400, ORS 468B.025(2) and OAR 340-044-0015(3)(b). The Department Order 

26 required Respondents to decommission the waste disposal well at their property and to connect the 
. . . . 

27 facilityto the City of Madras sewer system. 

Page I - DEPAR'IMENT'S MOTION FOR SUMMARY DETERMINATION 
CASE)'.fO. WQID-ER-07-186 ·Item D 000181 
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1 On January 8, 2008, Respondents requested a contested case.hearing on the Notice and 

2 Order. A hearing was heid on July 25 and July 30, 2008 before Administrative Law Judge James 

3 Han. On October 21, 2008, ALJ Han issued a Proposed Order that included .findings of fact and 

4 conclusions oflaw on each of the violations and the Department Order.· On November 20, 2008, 

5 Respondents petitioned the Enviromnental Quality Commission for review of the Proposed.Order. 

6 The appeal is scheduled to be heard by the Commission on June 18, 2009. 

7 on August 8, 2008, Respondents petitioned the Department's Director for a waiver from the 

8 requirement that they decommission their waste. disposal well and connect to municipal sewer. On 

9 October 6, 2008, the Directorresponded, denying the request for a waiver from the requirement. 

10 On October 16, 2008, Respondents again petitioned the Director for a reconsideration of the waiver 

11 ·request On October 21, 2008, the Director responded, again denying the request for a waiver 

12 notwithstanding Respondents' additional info1matiori and argument On October 28, 2008, 

13 Respondents requested a contested case hearing on the matter. 

"4 R. Applicable Law and Policy 

15 OAR 340C044-0010(1) provides: "It is the policy of fue Environmental Quality: 

16 Commission fuat the injection of wastes to fue subsurface shall be limited and controlled in a 

17 manner that protects existing groundwater quality for current or potential beneficial uses 

18 including use as an underground source of drinking water." 

19 OAR 340-044-0010(2) provides: "The mjection of untreated or inadequately treated 

20 sewage or wastes to waste disposal wells and particularly to waste disposal wells in fue lava 

21 terrain of Central Oregon constitutes a threat of serious, detrimental and irreversible pollution of 

22 valuable groundwater resources and a threat to public health. The policy of the Enviromnental 

23 Quality Co=ission is to restrict, regulate or prohibit fue further constmction and use of waste 

24 disposal wells in Oregon and to phase out completely the use of waste disposal wells as a means 

25 of disposing of untreated or inadequately treated sewage or wastes as rapidly as possible in an 

26 orderly and planned manner." 

!Ill 

Page2-. DEPARTMENT'SMOTIONPORSUMNIARYDETERMINATION 
CASE NO. WQ/D-ER-07-186 Item D 000182 
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1 Oregon law prohibits the new construction, maintenance, or use of waste disposal wells 

2 where any other means of sewage disposal is available.1 OAR 340-044-0015(3) provides, in 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

relevant part: 

No person shall cause or allow Class V injection systems injecting 
sanitary waste, sewage, or industrial or commercial waste into 
sewage drain holes or sewage drill holes, except as allowed under 
OAR 340-044-0015(3)(b), 340-044-0017, or 340-044-0018(3). 
(b) After January I, 1983, use ofexisting sewage drain holes or 
sewage drill holes is prohibited unless municipal sanitary sewer 
service is not available to the property. Except for single family 
residences, use of an existing sewage drain hole.must be authorized 
by apennit. 
(B) Within 90 days after sanitary sewer service is available to a 
property, the owner of that property shall make connection to the 
sewer lllld shall abandon and decommission the sewage drain hole 
in accordance with OAR 340-044-0040. On a case-by-case basis, 
the Director may waive the requirement to connect to sewer if the 
Director determines that connection to the sewer is impracticable or 
unreasonably burdensome. 

C. Standard for Contested Case Review of the Director's Waiver DeniaF 

The Morsmans liave requested a contested case on the Director's denial of their request 

for a waiver of the requirement to connect to municipal sewer pursuant to OAR 340-044-

0015(3)(b)(B), which states'in relevant part: "On a case-by-case basis, the Director may waive 

the requirement to connect to sewer if the Director determines that connection to the sewer is 

impracticable or unreasonably burdensome." 

The regulation in question is one that confers discretionary authority on the Director. 

Use of the word ''.may'' in statute or regulation indicates that the relevant entity has discretion 

whether to take the action described therein. In Defense of Animals, 199 OR App 160, 190, 112 

P.3d336(2005); Statev. Larson, 325 Or. 15, 26, 933 P.2d 958 (1997). 

1 OAR 340-044-0012(2) Permits shall not be issued for construction, maintenance or use of an un<lerground 
injection system where any other treatment or disposal method that affords better protection o.fpublic health or 
Water resources is reasonably available or possible. 
2 The proper standard and scope of review for the Director's discretionai-y decision is a· question of law. The · 
Department sought and obtained advice from its counsel at the Oregon Department of Justice in this regard and DOJ 
counsel concurs with this legal analysis. · 

Page 3 - DEPAR1MEN'.f'SMOTION FOR SUMMARY DETERMINATION 
CASENO.·•WQID-ER-07-186 Item D 000183 
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1 Thus, the Director cannot be compelled to grant a waiver pursuant to OAR 340-044-

2 0015(3)(b)(B). The proper standard for revieyr in a contested case of the Director's exercise of 

3 his discretion is whether he abused that discretion (the standard of review used by Oregon 

4 appellate courts in reviewing discretionary actions). 

5 Under a review for abuse of discretion, the Director's decision must be found to have 

6 been within the range oflawful options available to him under the relevant law. See State v. 

7 Rogers, 330 Or. 282, 310-1.2, 4 P.3d 1261 (2000) (discreticinmeansthe aufuority of the decision-

8 making body to choose among legally correct outcomes); McCarthy v. Oregon Freeze-Dry, Inc., 

9 · 327 Or. 185, 188, 957 P 2d 1200 Cl.998) (court must exercise its discretion according to relevant 

10 statutory criteria). And fue decision must be found not to have been clearly against reason and 

11 evidence. In the Matter ofKJB. v S.P. V. 218 Or.App 97, 178 P.3d 307. 

12 Where,. as here, fue regulation provides general narrative criteria to inform a discretionary 

13 . decision (a waiver may be granted where connection to fue sewer is "impracticable" or 

"4 . "unreasonably burdensome"), the question .on review for abuse of discretion is whether the 

15 Director properly interpreted the criteria in the rule (whether he reasonably construed the temis 

16 "i.nTpracticable" and "unreasonably burdensome"), and, if so, whether his resulting decision was 

17 · within the range of his lawful optioni- i.e., to approve fue waiver or deny the waiver-inlight 

18 of the policy underlying the law. 

· 19 Because there are no prior agency interpretations or applications of the waiver provision 

20 in OAR 340-044-0015(3)(b)(B), fue Director, in considering the Morsman's waiver request, 

21 applied co=on dictionary definitions of the terms "impracticable" and "unreasonably 

22 burdensome." (See Exhibit Nos. A2 and A4, the Director's responses) Where operative te~ of 

23 a rule are not ofuerwise defined, reference to the dictionary is proper. See e.g., McCollum v. 

24 KMART CORPORATION, 2009 VIL 1140164 (OR.App.) In this case, the Director c.oncluded 

25 that connection to the sewer, though possibly very costly to the Morsmans, was neither 

26 i.nTpracticable nor unreasonably burdensome as those teims are co=only defined, given the 

policy decisions of the Commission and the potential impacts to public groundwater resources. 
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1 On review, deference is due to the Director's reasonable interpretation of the rule. OAR 340-

2 011-0545(3); Don't Waste Oregon Com. v. Energy Facility Siting, 320 Or. 132, 142, 881 P.2d 

3 119 (1994). 

4 D. Evidence in Support of Department's Motion 

5 Exhibit Al -Morsmans' request for a waiver and attached exhibits, dated August 8, 2008 

6 . Exhibit A2 - The Director's response, dated October.6, 2008 

7 Exhibit A3 - Morsmans' request for reconsideration of the waiver denial and attached 

8 exhibits, dated October 16, 2008 . 

9 ExhibitA4 _.:.The Director's response, dated October 21, 2008 

10 ExhibitA5 - Morsmans' petition for a contested case hearing, dated October 28, 2008 

11 ExhibitA6-Affidavit of Leah Koss, dated May 12, 2009 

12 E. Conclusions 

13 The regulation at issue confers discretionary authority on the Director and therefore, the 

14 Director cannot be compelled to grant a waiver pursuantto OAR 340-044-0015(3)(1 )(B)absent an 

15 abuse of that discretion. The Director considered Respondents'. requests and exhibits attached 

16 thereto, and not disputed herein (see Exhibit Nos. Al and A3), in detenniningwhetherto grant a 

17 waiver request in this case. The Director's decision was within the range oflawful options available. 

18 to him under the relevant law. He reasonably interpreted the criteria for considering a waiver 

19 request and properly applied those criteria. The Director also properly considered the applicable 

20 law and policy of the Environmental Quality Connnission in balancing the competing interests at 

21 hand. Finally, neither the Department nor the Director takes issue with any of the evidence 

22 submitted by the Mmsmans to support their request for a waiver. The factual record is complete 

23 and undisputed. 

24 In conclusion, the Department moves that the Administrative Law Judge find, as a matter of 

25 law, that there is no genuine issue as to any material fact that is relevantto resolution of the legal 

26 issues in this matter. 

27 /Ill 
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1 Based on such a ruling, fue Department requests fuat fue Administrative Law Judge issue a 

2 Proposed Order fuat finds fuat the Director did not abuse his discretion in denying Respondents 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

i4 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

waiver request. 

5. 1;;2.. V'] 
Date 

___.d,, ;t' •/ n W 
~-~ ru,u 

LeahKoss ' 
Enviro=ental Law Specialist 
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1 

2 

3 

4 

5 

6 

7 

BEFORE Tiffi ENVIRONJvlENTAL QUALITY COMMISSION 

. OFTHESTATEOFOREGON 

IN THE MATTER OF: 
PHILLIP AND BRIGIDTE MORSMAN, 

Doing business as Tops Trailer Park, 

Respondents. 

) 
) 
) 
) 
) 
) 
) 
) 

8 Leah Koss, being duly sworn, deposes and states as follows: 

AFFIDAVIT OF LEAH KOSS 

OAR Case No. 900963 
DEQ Case No. WQ/D-ER-07-186 

MULTNOMAH COUNTY 

9 1. I am an Environmental Law Specialist (ELS) with the Department of Environmental 

10 Quality's (the Department) Office of Compliance and Enforcement. 

11 2. I am the ELS assigned to and familiar with this matter and there are no material facts in 

12 dispute. 

13 3. The undisputed facts are: 

14 a. The Morsmans own and operate the facility known as the Tops Trailer Park located 

15 at23 NWDepotRoadinMadras, Oregon. 

16 b. The Morsmans discharge wastewater to a wastewater disposal well on that property. 

17 c. The Morsmans requested a waiver from fue Director of ihe Department from the 

18 · requirement in OAR 340-044-0015(3)(b )(B) ihat fuey decommission their waste 

19 disposal well and connect to municipal sewer. 

20 d. The Director considered both the Morsmans' lliitial request and accompanying 

21 exbibits of August 8, 2008 as well as the requestforreconsideration and 

22 accompanying exbibits of October 16, 2008. 

23 e. The Director denied both the request for waiver and the request for reconsideration. 

24 4. A complete copy of the Morsmans' requests for waiver and all exbibits, as well as the ·. 

25 Director's responses, are attached to this affidavit and are incorporated herein by this 

26 

27 Ill! 

reforence, 
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2 5.12.0'i 

3 Date ·Leah Koss, Enviro=ental Law Specialist 

4 

5 

OFFIOIALSEAL 
DEBORAti K NESBIT 

NOTARY PUBUO-OREGON 
COMMISSION NO, 40984B 

6 Swo~ to and subscribed before me this J.2.1: day of May 2009. 
MY COMMISSION EXPIRES SEPT. 12, 2010 

7 

8 

9 

10 

11 

12 

13 

A 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24. 

25 

i6 

Notary Public for Oregon.· 

My Commission expires: 0 5 [ I ?- / '.)._ 0 \ 6 
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ATTORNEY AT LAW 
33126 S.W. CA1LAHANROAD 
SCAPPOOSE, O:REGON 97056 

503-543-7172 FAX:: 503-543-7172 

October 28, 2008 

FAX COVER SHEET 

TO: Dick Pedersen, Director DEQ 

FR: Mike Sheehan 

' 
RE: Request for a Contested Case 

I 
I 

Enclosed is our request for a contested hearlliig on the issue of our 
I 

request for request for a waiver. This request is also being mailed. 

Pages(including this cover sheet): 9 

I 
Confidentiality Notice: The information contained in this ~ax transmittal may be 
privileged and is confidential. This information is intended only for the use of the 
individual or entity named above. If you are not the inten~ed recipient, you are hereby 
notified that reading, disseminating, copying, distributing 9r taking any action in reliance 
on the contents of this information is strictly prohibited. r~you have received this 
transmittal in error, please notify me immediately by telephone (503-543-7172) to arrange 
for the return of the documents. Thank you. I 
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Dick Pedersen 
Director, DEQ 
811 SW Sixth Ave 
Portland, OR 972.04 

ATTORNEY AT LAW 
33126 S.W. CALLAHAN ROAD 
SCAPPOOSE, OREGON 97056 

503-543-7172 FAX 503-543-7172 

October 28, 2008 
****BY FAX AND MAIL**** 

RE: Request for a Contested Case 
Hearing on Denial of Waiver 
Morsmans & TOPs Traikr Park 
No. WQ/D-ER-07-186 

Dear Mr. Pedersen: 

Please consider this a request for a contested case hearing pursuant to the last 
paragraph of your letter of October 6, 2008. We would also be happy to participate in an 
infonnal discussion of these matters if your office would be willing. 

I. Context 

As you know I represent the Morsmans who own and operate a 60 unit low
income manufactured home park just north of Madras along Highway 26. Mr. Morsman 
is a retired Madras police officer and he and his wife Brigitte both live in the park and do 
most of the maintenance work in the park. We are currently involved in a contested case 
proceeding with the DEQ office in Bend. The issue involves a proposed order that would · 
require that the Morsmans pay to build a city sewer from the collection point of their in
park sewer system approximately 2,000 feet through hard rock down to a Madras City 
sewer on the other side of the neighborhood just to south of the park. 

The problem is that the estimates that we have gotten for the construction of such a 
line along with various city permits would run in the neighborhood of $430,000. We 
.have presented evidence in the current proceeding that given the $700,00o+ mortgage on 
the park and the current state of the mortgage lending market, it is impossible to finance 
any such additional mortgage debt given the cash flow generated by the park. · 

The proposed order arises out of a Department policy that drywells for sewage 
disposal should be phased out. The system on the Morsmans' property collects the 
sewage in a large septic tank which is pumped regularly, with the liquid effluent which 

PAGE .I 
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would otherwise go to a drainfield were the bedrock not so close to the surface, going 
instead to a drywell. This drywell has been in operation since about 1954. In 2006 
someone broke the head offthe_drywell and stuffed a sweatshirt, trashbags and what 
appeared to be a wig down the drywell. This produced an overflow of liquid sewage 
which couldn't get down the drywell. Local DEQ officials.refused to allow these 
materials to be removed from the drywell shaft for 8 days and required instead that the 
septic tank be pumped on an ongoing basis. The cost to the Morsmans for doing this for 
these eight days was well over $20,000. As soon as the local DEQ officials allowed the 
well shaft to be cleared of the materials described above, the well was back in perfect 
operation and there have been no problems in the roughly two years from then to now. 

Local DEQ officials claim, however, that since the depth of the drywell is 
approximately 327 feet that this could pose a public health threat to city water wells. It is 
significant to note first that the TOPs drywell has been in operation for approximately 54 
years. Secondly, the nearest city well is across Highway 26 approximately a third of a · 
mile from TOPS (1,682 feet away). This well is not used by the city since this entire area 
of the city (and almost all of the city) is served by the Deschutes Valley Water District 
from the District's supply at Opal Springs, more than 20 miles away from TOPS. 
Moreover, I have checked the state well testing data on this well and there is no record 
whatsoever of any contamination by sewage-related matter at all before, during, or since 
the sabotage of the drywell in 2006. 

The city does have another well more than a mile away (5,315 feet) in the 
downtown area which it used as a backup supply for fire protection. This well is more 
than a mile away and no evidence at all has been brought forward by DEQ of any 
contamination of this well either. In suin, the TOPs drywell has been in operation for 
about 54 years and there is no indication of any sewage related contamination of either 
well and certainly none in the nearest one. 

Local DEQ;staffhave issued their proposed order citing OAR 340-044-0015(3)(b), 
which says that drywells may not be used unless municipal sanitary sewer service is not 
available to the property. (Emphasis added). OAR 340"044-0015(3)(b)(A)(i) defines 

·. "available" in this case as being within the number of units in the park (60) X 200 feet. 
This equals 12,000 feet or well over two miles. This has never been enforced since the 
cost of building such a sewer line would have been financially impossible. 

The dty, as an adjunct to having provided sewer service to a new hotel 
approximately half a mile downhill from TOPs, has now extended a sewer line to 
approximately 2,000 feet of the Morsmans' drywell location. Local DEQ staff have now 
said that at this point the sewer is "available" and the Morsmans must pay to build the 
sewer from that point through the intervening neighborhood up to the Morsmans 
collection point. 

PAGE 2 
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The difficulty, as noted above, is that the cost of building this 2,000 feet of sewer 
line, according to the estimates we have gotten, is approximately (the contractors say+/-. 
20%) $400,000 plus city SDC fees and other charges which would add at least another 
$30,000. Given the cash flow of the park-again almost all the units in the park are older 
singlewides owned by low income elderly and working families-there isn't enough cash 
flow to support another $430,000 second mortgage, and the bank has said so. (R36, 
attached). 

This brings us to the crux of the matter. Given the impossibility of financing the 
$430,000+ for the sewer line associated costs, the choice presented by the local DEQ is 
come up with the money or close the park. 

"Connect the facility to the City of Madras sewerage system; 
or disconnect all plumbing fixtures from the waste disposal 

. system." Notice of Violation, p.4, lines 19-22. 

I have asked Eric Nigg about whether there were alternatives that he might 
approve instead of building the sewer line for the $430,000 and he said he knew of none. 

IT. Our Waiver Request 

The city has annexed up to the southern property line of TOPs. The city has also 
anriexed most of the airport area property to the north of TOPs. At some point the city 
will probably fmd it either necessary or convenient to extend sewer north to or beyond 
TOPs, or south from the airport area to the industries around TOPs currently not served 
by sewer. 

Given the risk of eliminating 55 units oflow income housing, with the loss to 
those families living in TOPs of their homes (virtually all unmovable singlewides), and 
the Morsmans' business we respectfully request a waiver pursuant to OAR 340-044-
0015(3)(b )(B): 

"On a case-by-case basis, the Director may waive the 
requirement t.o connect to sewer if the Director detennines 
that connection to the sewer is impracticable or unreasonably 
burdensome." 

After your denial of our request we took the opportunity to provide additional 
infonnation on several issues and asked for your reconsideration based on that new 
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infonnation. 

The first of these issues related to p.2 ~ 2 of your letter of October 6, 2008. There 
you say that "the depth (of the drywell) has reached approld.mately 326 feet after the last 
drilling was done to stop the discharge of the sewage from the drain hoie." The 
suggestion being that the dzywell was significantly deeper after the "drilling" than before. 
This was not the case. The well was "drilled out" to clear the existing shaft. The shaft 
was not deepened. ·Attached is the affidavit of the driller submitted in the hearing as 
Exhibit R24. Note that it says that: 

"After a few feet of drilling the obstruction downward it gave way and 
pushed down to approximately 320 feet. At this point it was drilled on to 
327 feet. With the action of the drill rig it was determined that the original 
depth had been reached." 

Note that 1he standard for "avai.lable" was 200 feet per housing unit. This would 
make the standard for availability 12,000 feet for a manufactured home park of this size 
(approlt:imately 60 units). This is well over two miles. There has been a city sewer line 
within two miles for a number of years and the Department has always implicitly agreed 
that enforcement of the connection requirement at 1hat distance would be unreasonably 
burdensome~ 

Here the suggestion is that since the well shaft was "deepened" that it is now more 
of a threat than it was and so justifies a refusal of the requested waiver. However, as the 
affidavit says, the shaft was not deepened, and based on this we respectfully request that 
your decision be reconsidered. 

Secondly, it is suggested that the Morsmans have not supplied enough · 
documentation of their financial co~dition to justify a hardship waiver. We have supplied 
a copy of the letter from their bank refusing a loan $300,000 for this purpose. We also 
provided information on the $700,000+ existing mortgage on the park. In addition we 
provided bid information from three entities, :Knife River at $400,000 not counting 
engineering; Tye Engineering estimating around $50,000 +I- 20% for engineering; and 
Hooker Creek Asphalt and Paving with a roughly $400,000 estimate. These estimates do 
not include city fees including SDCs and others. 

You suggest that without documentation of income and assets that a determination 
of whe1her 1he requirement would be unreasonably burdensome could not be made. We 
provided a copy of the Jefferson County Assessor's sheet for the TOPs property and also 
a copy of the Morsmans' income tax.return fo:rta:x year 2007. 

Note that on the Assessor's sheet shows real market value ("RMV") of the 
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property is listed as $606,233. (2007 Assessor Sheet). Now consider the Morsmans' 2007 
form 1040, Schedule E, and their Oregon Income Tax Summary page (Tax 1-4). Note 
that the Morsmans' net income was less than $20,000 in 2007 and less than $15,000 in 
2006 (see Tax-4). 

Now it may be that the property could be sold and then converted to anofuer use. 
It should be kept in mind, howeve.r, that 1he park is occupied by 55 to 60 low income 
families and that the sale of the land would result in the loss of ~60 units of 
housing-almost all of which is older singlewide :manufactured homes owned by these 
families. The Morsmans proffered an expert wi1ness at the hearing who would have 
testified that alternative hoUlling was not available in the area for these families, nor are 
there vacancies in other nearby parks for these singlewides should the park close. The 
ALJ refused to allow this testimony because he said the impact of a park closure on these 
residents was irrelevant. 

The Morsmans net income is very modest and the park generates little by way of 
net income. There is a large mortgage on the park and service on that mortgage takes up a 
substantial part of the revenue. finally, this application for a hardship waiver should be 
considered within the current financial climate with respect to mortgage lending, as well 
as the deteriorating employment situation in central Oregon for residents of the park and 
their ability to pay rent. 

m. Issues 

1. The argument that thei:e is a significant threat to public health from this well, 
yet then'l is no evidence that this well has ever had any adverse impact on any 
city well in the roughly 50 odd years of its existence. 

In Mr. Pedersen's letter of October 21, 2008 he suggested that the central 
issue in denying the request for the waiver was the EQC' s policy on the 
phasing our of these dryweDs, the depth of this drywell (regardless of when 
it was drilled to its depth)_ Mr. Pedersen also says that the fact that "past 
tests of the well water show no cpntamination is not relevant in considering 
the future threat . . . " '" * * 

Mr. Pedersen nevertheless concludes that "a waiver in this case would come at 
great threat to human health and the environment ... " 

There is no evidence presented that this well is, has been, or will be any significant 
threat to the city's wells in this area. And we are only talking about the tiw.e 
involved in getting the Cityto finish its line from where it is now to the 
Morsmans' property. 
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2. Mr. l'edersen claims that the evidence showing that the Morsmans are 
retired working class people, the County Assessor's sheets showing the 
assessed value of the park, and the Morsmans' income tax filing showing 
income levels of $20,000 and $15,000 respectively for the last two years "do 
not present a complete picture of your assets and total financial portfolio." 

It is not clear what the DEQ's standmd for the demonstration of financial hardship 
is and why given the facts presented the Morsmans given their situation wouldn't 
qualify. 

3, Evidence was presented showing the Morsmans had made a loan request to 
their bank for $300,000 (before they found that construction cost estimates 
were in the $400,00o+ range) and were refused given their financial 
circumstances. 

l\1r. Pedersen response was that: 

"(T)he fact 1hat you were tumed down in one attempt for a loan does not evidence 
the impossibility of getting a loan, especially considering the more than $100,000 
gain in real market value of the Park just between 2006 and 2007. Further, your 
financial status is only one element in the totality of circ=tances which must be 
considered in granting a waiver from the EDC's mandat.e that your disposal well 
be decommissioned." 

Yet the loan request refused by the Morsmans' own bank was only-as noted-for 
$300,000 and not the $400,000 to $500,000 of the actual estimates. Moreover, 
though fhe real market value on the Assessor's sheet may have increased between 
2006 and 2007, given the burgeoning financial crisis the it is even. less likely that a 
loan of this magnitude would be forthcoming given the deteriorating financial 
situation in central Oregon 

4, Notwithstanding the Morsmans limited income-as manU'ested by their 
income tax return information-along with the $400,000+ cost estimates to 
construct the sewer line, and the refusal of their bank to fund even a 
substantially smaller loan, was rejected as evidence that the DEQ's demand 
that they· build the sewer line now was "unreasonably burdensome." · 
"Unreasonable" in this conte~t was used in relation to the cost estimates 
relative to the work to be performed, and not relative to the :financial 
situation of the Morsmans. 
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''While I understand that any cost may be a burden, that in itself does not 
mean that the burden is an unreasonable one based on finances, as well as 
all of the other competing interests. First, there is nothing that suggests that 
these estimates are unreasonable. None of the infonnat:ion provided 
suggests that these estimates, compared to others, are greatly inflated or 
unreasonable for the work to be performed." 

5. The DEQ's order requires the Morsmans to either comply with the order or 
disconnect all the connections to the sewage disposal system, thereby 
effectively forcing a closure of the park. l'he park-given the income situation 
of the residents-produces a limited income stream. The Director suggests 
that this is irrelevant since a different owner-were the park sold-might 
somehow be able to keep the existing tenants while at the same time having 
the cash flow of the park be sufficient to cover the cost of servicing the 
existing mortgage on the park, a second mortgage for the loan amount for 
sewer construction, and care and maintenance for the park, leaving a 
reasonable return on the investment for the new owner. 

"There is also no evidence that requirement to cormect to municipal sewer would 
necessarily lead to closing the Park, nor would sale of the Park necessitate 
changing the current use of the Park for the current tenants." 

The Morsmans' have testified to the contrary and have presented evidence on the 
inadequacy of the cash flow from the park. It is not clear why tlris testimony 
backed by the income tax data is not seen as evidence. 

6. The Director has taken the position that "impracticable" in the phrase 
"impracticable or unreasonably burdensome" means that the i:equired 
improvement is not feasible in some engineering sense regardless of cost. 
This use of the term makes "impracticable" synonymous with impossible. A 
more reasonable definition of "impracticable" is something that is infeasible 

· given the e:lpense. 

"The fact that two cost estimates of the work to connect have been provided, show 
that connection to the City sewer is clearly not impracticable, as the work is 
capable of being petfor.med." p.2. 

7. The standard used by the Department for when a city sewer is deemed 
"available" seems to vary with the situation. 
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8. Thus the grant or denial of waivers punuant to OAR 340w044-0015(3)(b) as 
indicated in this situation does not seem to be pursuant to any clear 
standards or criteria set forth in rule or written policy. 

IV. Request for a Stay 

Given this appeal we respectfully request that the Department's Order in this 
matter be stayed pending the outcome of the appeal of this denial of a waiver. The 
operation of the Order rendered by Judge Han would be unduly burdensome, might cause 
the financial ruin of the Morsmans given their financial condition as described above 
before the hearing in this matter is completed, and might well cause the closure of the 
park. 

If you have any questions please do give roe a call. 

~~ 
Michael F. Sheehan 
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0 Uregon 
Theodore R Kulongoski1 Governor 

October 21, 2008 

CERTIFIED MAIL NO. 7006 3450 0000 7001 9082 

Phillip and Brigitte Morsman 
cfo Michael Sheehan 
Attorney at Law 
33126 S.W. Callahan Road 
Scappoose, OR 97056 

Department of Environmental Quality 
· 811 SW Sixth Avenue 

Portland, OR 97204-1390 
503-229-5696 

TTY: 503-229-6993 

Re: Addendum to Request for a Waiver pursuant to OAR 340-044-0015(3)(b) 

Dear Mr. and Mrs. Morsman, 

This letter is in response to your letter of October 16, 2008, in which you ask for 
reconsideration of your request for a waiver from the requirement that you connect the 
Tops Trailer Park (the Park) to the City of Madras sewer system. 

In asking for this reconsideration, you state that my decision was largely based on the 
depth of the well and the Morsmans' financial status. The primary basis for my denial of 
your request for waiver is my intent to support the Environmental Quality Commission's 
(EQC) policy and purpose in promulgating the rules for waste disposal wells in OAR 
340, Division 44. As I discussed, the EQC has been concerned with the antiquated nature 
of these wells since 1969 and since that time, 95% have indeed been decommissioned. 
As the Department is charged with carrying out the EQC' s rules and policies, I give great 
weight to their determination that disposal wells pose a threat to groundwater, drinking 
water and human health, and that they should therefore be phased out as soon as possible. 

Regarding the well depth, there seems to be some disagreement as to how the well 
reached its current depth of approximately 326 feet. However, the manner in or date on 
which the.well became 326 feet is not material in my decision. Rather, it is the fact the 
well is 326 feet deep that is concerning and poses a significant threat to the groundwater 
and well water of Madras. OAR 340, Division 44 states that while all disposal wells are 
to be phased out as soon as municipal sewer is available, those still existing should not be 
deeper than I 00 feet. Your well is a greater risk than those which are only I 00 feet deep. 
The fact that past tests of the well water show no contamination is not relevant in 
considering the foturc threat that exists because of waste disposal wells. The EQC had 
future risks to water in mind in promulgating the rules, and the Department is charged 
with preventing the realization of those risks. 

Regarding your finances, you have provided a tax statement and a property assessment 
which I have carefully reviewed. While these documents provide some insight about 
your finances, they do not present a complete picture of your assets and total financial 
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portfolio. Additionally, the fact that you were turned down in one attempt for a loan does 
not evidence the impossibility of getting a loan, especially considering the more than 
$100,000 gain in real market value of the Park just between 2006 and 2007. Further, 
your financial status is only one element in the totality of the circumstances which must 
be considered in granting a waiver from the EQC's mandate that your disposal well be 
decommissioned. 

As I discussed in my October 6, 2008 response, my decision must be based on a 
balancing of the competing interests at hand. This balancing must take into consideration 
the terms in the waiver provision: "impracticable" and ''unreasonably burdensome." 
Without recapping the definitions of these terms, I have again contemplated their 
meaning and their applicability to the information you recently provided. The fact that 
two cost estimates of the work to connect have been provided, show that connection to 
City sewer is clearly not impracticable, as the work is capable of being performed. 

While I understand that any cost may be a burden, that in itself does not mean that the 
burden is an unreasonable one based on finances, as well as all of the other competing 
interests. First, there is nothing that suggests that these estimates are unreasonable. None 
of the information provided suggests that these estimates, compared to others, are greatly 
inflated or unreasonable for the work to be performed. There is also no evidence that the 
requirement to connect to municipal sewer would necessarily lead to closing the Park, nor 
. would sale of the Park necessitate changing the current use of the Park for the current 
tenants. Finally, an ''unreasonable" burden suggests that there are not competing interests 
which hold greater weight. This is not the case in this circumstance. A waiver in this 
case would come at great threat to human hea.lth and the environment, without sound 
reason as to its impracticability or unreasonable burden. 

In weighing the burden to you of connecting to municipal sewer against the potential 
threat to human health and the environment, and after considering the addendum of 
October 16, 2008, I fmd that the burden to you is not unreasonable or impracticable such 
as to warrant a waiver from the rule. Based on the waiver request and supporting 
documents submitted, the request for a waiver pursuant to OAR 340-044-0015(3)(b) is 
denied. 

Dick Pedersen 
Director 

2 
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Dick Pedersen 
Director, DEQ 
811 SW Sixth Ave 
Portland, OR 97204 

MICHAELF. SHEEHAN 
ATTORNEY AT LAW 

33!26S.W.CALLAHANROAD. 
SCAPPOOSE, OREGON 97056 

503-543-7172 FAX 503-543-7172 

October 16, 2008 
****BY FAX AND MAIL**** 

RE: Request for a Waiver 
Morsmans & TOPs Trailer Park 
No. WQ/D-ER-07-186 

Dear Mr. Pedersen; 

Thank you for your letter of October 6, 2008. In the hopes of avoiding the mutual 
costs of a lengthy appeal hearing I wonder if you would allow me to make three points 
relating to your response to the Morsmans' request for a hardship waiver in this matter. 

The first of relates to p.2 ~ 2 of your letter. There you say that "the depth (of the 
drywell) has reached approximately 326 feet after the last drilling was done to stop the 
discharge of the sewage from the drain hole." The suggestion being that the drywell was 
significantly deeper after the "drilling" than before. This was not the case. The well was 
"drilled out" to clear the existing shaft. The shaft was not deepened. Attached is the 
affidavit of the dtiJ!er submitted in the hearing as Exhibit R24. Note that it says that: 

"After a few feet of drilling the obstruction downward it gave way and 
pushed down to approximately 320 feet. At this point it was drilled on to 
327 (eet. With the action of the drill rig it was detennined that the original 
depth had been reached." 

Note that the standard for "available" was 200 feet per housing unit. This would 
make the standard for availability 12,000 feet for a manufactured home park of this size 
(approximately 60 units). This is well over two miles. There has been a city sewer line 
within two miles for a number of years and the Department has always implicitly agreed 
that enforcement of the connection requirement at that distance would be unreasonably 
burdensome. 

Here the suggestion is that since the well shaft was "deepened" that it is now more 
of a threat than it was and so justifies a refusal of the ·requested waiver. However, as the 
affidavit says, the shaft was not deepened, and bas.ed on this we respectfully request that 
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your decision be reconsidered. j 

Secondly, it is suggested that\the Morsmans have not supplied enough 
documentation of their financial coni:lition to justify a hardship waiver.(R36). We had 
supplied a copy of the Jetter from th~ir bank refusing a loan $300,000 for this purpose. 
We also provided infoi:mation on the $700,000+ existing mortgage on the park. (R35). In 
addition we provided bid infom1atioh from three entities, Knife River at $400,000 not 
counting engineering (R30); Tye En~neering estimating around $50,000 +/- 20% for 
engineering (R3 l); and Hooker Cre~k Asphalt and Paving with a roughly $400,000 
estimate. (R32). These estimates do!not include city fees including SDCs and others. 

i 
You suggest that without doctmentation of income and assets that a detennination 

of whether the requi:rement would be unreasonably burdensome could not be made. 
' Please allow me to provide this infonmation. I enclose a copy of the Jefferson County 
' Assessor's sheet for the TOPs prope:(ty and also a copy of the Morsmans' income tax 

return for tax 1ear 2007. I. · . 
' . 
i 

Note that on the Assessor's slieet shows real market value ("R11V") of the 
property is listed as .$606,233. (2007 k\ssessor Sheet). Now consider the Morsmans' 2007 
fonn 1040, Schedule E, and their Or~gon Income Tax Summary page (Tax 1-4). Note 
that the Morsmans' net income was Iess than $20,000 in 2007 and less than .$15,000 in 
2006 (see Tax-4, attached). j 

{ 

Now it ~ay be that the propertJ. could be sold and then converted to another use. 
' It should be kept in mind, however, that the park is occupied by 55 to 60 low income 

families and that the sale of the land }vould result in the loss of -60 units of · 
housing-almost all of which is older singlewide manufactured homes owned by these 

' families. The Morsmans proffered ail expert witness at the hearing who would have 
testified that. altemative housing was lnot available in the area for these families, nor are 
there vacancies in ot]).er nearby parkslfor these singlewides should the park close. The 
ALJ refused to allow this testimony Because he said the impact of a park closure on these 
residents was irrelevant. 

Summary 

The request for a waiver appears to have been denied because of two major 
factors: The thought that the drywell had been drilled deeper and therefore was a greater 
risk than it had been since 1954. The affidavit of Abbas Well Drilling's Mr. Peck shows 
that the well was not drilled any deeper when the shaft was cleaned out to remove the 
materials forced down it. Therefore there is no reason to believe that the well is any more 
of a threat than it had been in all the years from 1954. The Morsmans also presented the 
testing data for the nearest of the City's wells showing that there is no evide11ce in the 
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nearest of the city's wells of any contamination. DEQ staff didn't argue to the contrary. 

The Morsmans net income is very modest and the park generates little by way of 
net h1come. There is a large mortgage on 1he park and service on that mortgage takes up a 
substantial part of the revenue. Finally, this application for a hardship waiver should be 
considered within the current financial climate with respect to mortgage lending, as well 
as the deteriorating. employment situation in central Oregon for residents of t11e park and 
.their ability to pay rent. 

In sum, with this letter we have sought to address the issues you raised as the basis 
for your decision to refuse the hardship waiver. Presented here is straightforward 
evidence on the issue you cited as central to your decision. We respectfully request that 
you reconsider your decision given the infonnation pro"V"ided with this letter in light of the 
welfare of the older couple that own and live in the park and the 60 families that live 
there also . 

.Thank you for your consideration. 

Attachments 

PAGE 3 

Michael F. Sheehan 
Attomey for the Morsmans 
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P,age 4 of 9 Abbas Well Drilli09. 
213'.JAkle. 
P.O. ibc 2130'. 
TEMbOin:i,~ ~ 
541~ 

December19, 2006 

· Phil Moniton 

Tops Trailer Park 
23 NW Depot Rd 
Madras, Or 977 41 

,Dear Mr. Mo!Tisao, 

On Octobef ?.13, 2000 Abbas Well Dn11ing set a drill rig on a sepllc drain hole at Tops Trailer Park Jn 
Madras Oregon, First obstruction was measured approximately at 250 feet. This Was drilled on to 
make sure that !his was the bottom of well bore. A representative from !he DEQ had also asked lhatwe 
drill on this obstruction. Mer a few feel of drilling the obstruction dO\'ll"fW:3l'd it gave way Md pushed 
down to approximately 320 feet. N. this point it was drilled on to ':>:27 feet Willi the action Of the drill rig It 
was detennined that the origtnal depth had been readied. At the request of !he rspresenk."live Of the 
DEQ, a belier was nJn into the wall bqe to !he bottom to remOYe any sludg!Hrom 1he bottom of Iha well 
. .9£1J!. This was done twjc;,, ,,£>-<: 6 .I' R ~ anst.>f •' 7 " f-' f'k ~1'·.c )oc~~, Of'f' ... ,.,,.1 tto 
· {) i' ow lt; q ,..J) _$/very~ ~ "f . 
After the blocksge was removed the well bore was able to drain fiuid into surrounding formation. 

Thomas R Ped< 
Driller 

sim: or f[AgGDN 
coiu.'TI or ::Sefr:--;;;n.scrJ 

I :).;. - ~ D :... <:> l. . (!l A""""') :SY ; . 
..-1:~~~~~~;::...._{IDhr.\ OF PEESON(S)) 
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OCT 07 2008 10:48 

NtOPERTY l:lBSCJUl'l'lOJ\'. 
CODE: 0060 . 
MM': !OJ336COJOSO-O 
CLASS' 207 
mus: 23 NW l::>EPOT l!D MADRAS 

MOJ<Sl.iAN, l'lULL!J' D & ERlGJ"ITe 
1) mi DEPOT~OAI> 
MADRAS, OR mu USA 

VAL\JES: 
REAL MARKE'r (1lMV) 
UND 

c;;;JW( 
Sl'.RUCTl'.!R:tS 
rorAL l.ThfV 

TDTALASSESSl>;l:l VAL"llE 

llXEMPUONS 
Nll'l' TA:i<ABLll:: 

TOT,;L l'ROl'~R'IY TAX; 

m,'.14) 
i~6Mb 

09&,203 

!78,9110 

:nusYE:R') 
277,!&3 
J.28,240 

184,UO 

Thi: fJ }lbl/1 ~P>' l!D.d ~ 1. hl!t 1f)till~~ etlmpll'I)' j5; ~JUW!e.fu ~pll,Ylilg 

)'ll!.1rh1:rci. Thie~onait \qS SCl!til:ii Fin:! AJc1'.'i~~U11'l1!3d&l R»l E:liatl! ~i~ 
~R~o.::1J;9~f07'69U 

AS~MJ:Nt'QU<sTJONG 
TAX Q'O~'tlON.'!i 

<?'-11) '15.144• 
(SU\ 4-15-i~SS. 

cote 

f ACCO\JNT ;.?O; 
l0B83 

314 . .Jl. 
.JtET C6 t1l!> 4~. l.9 

p. l 

p. 1 

S.tl~Stl3.J)11;.D!U}S t~S.12 

~-
\mff'U.S.Ol.t Cl.'.l!Jrn'\: GR~ 
V1i"t:t. U:11' 

GS7.11 
;t.Ht, (2 

ftr, VJ'.t:l l!M'.eI!r7;L -!lG.Zl 
.J'EP'Fl!P.$Wf CO l\VPO Ll::W (!9. ?9 
MA ORAS li.Qlf~'.!lIC CCN-l'Bf\ 4tLV1 
<$t'-E'13:RSmr COl1m'i Lt~ Ct£1< e.o.13 

l"ii!llilli!mlii&Wli(.\1H!it"f'~@iQ!i\\ilfu 

-COumt 1Al:.. l!~ro 

za VI.Elf 1r.:SP a:inD 
CCcc ll6UD 

l.(9,36 
2D, l\' 
l'J. °'l 

~)».S AQCl.i\'l'.It: c:rJll'EI\ 1l.O"::D sis. 3."e 
so~SO!IJ aA.tltrJ\G. PeltroS ' G2~-4G 

M'i®1""6@@&t, 1df!lf!.Wl~ 

3,143.52 

t 
2001-2008 P.l\Ol'En!Y TAXES ~l'!COIJN'rY!!,~L h.CCOtlNl' NO, lil883 

- PA YM~ll'T OJ'T!ONS ))ts~tit :DatcDut:i 
l\tll 'rn-lt10lf E~Jokd ~"' or'Z/J Payrn.;tf enc.loood 2% OSM/08 

or ill ?&~~ EN:Jrot::d 0% OS/JS/08 

MOru>MAf!, PllJLLD? D & l!R!Cil'!'iE 
23 NWDEl'OT ROAD 
2'!ADRAS, OR 97741 USA 

~.J\\OIU.t 

l,ll47.S4 
1,1)47.84 

Date Due AmQttnt Dat.eDuu Alnouut 
l11lM7 3,ll49.1.l 

" Jl/lS/07 1,0Sl.77 
k 02/lS/08 l,M?.ii.I & llf!S/07 l ,c.!7 .ll4 

M!JGI, PaYMEN'I' ro. 
.lEir.tIB«SON' COUNTY TAX omce "S.Jl. p SX'R.P:~Tf strrrB E 
).(Al)RAS, Oll. 9774l 
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Form 1040 
Labe1 
~_,IMlru~f!llli~,) 

lJ.se: the 
I.RS label. 
Olhernts.s, 
ple~:se- print 
O,f' t)'pa. 

Preddahti<1f 
Elacton 

Filing Status 

!:)(emptions 

If moie than 
fov( dap<:ndents 
see lnslrue11ons. 

Income 

AlU~h form(s) 
W·l bett, Alt!) 
alt!'h Forms 
W~2G:sn~ 1099·!t 
If Ux W3:$. witiib~ld. 

11 y:ii1 dktJ1ol 
')ct a 1.V·Z 
SOO in~ltUtliO(JS. 

Adjus1ed 
Gross 
Income 

I'. l 

tl~pt.tw.«i! ht fill• 'l'ri;o.),gly - l:il«Ml p.,..,a/)U~ S..l'lft\t 

2007 ! u.s. Individual Income Tax Return J{IJ, \J..r. (/J!j.,, - b,~11;1) 'MJl11 !,J( fllt.CJ~ i.'1 t'i)~ l<l.~~l;. 

fat lhe war Jan I • tlt1; 31, 21..lJl or .nt~il:lt l~x '>ear ~in11i1~ , lCo(l] •. -EHc'lllG , (I} ct/a t.lfl. l&S.OQ7d. 

Y"'"' ilr:;1mm~ "' 1~Jli<'f~~ 'Vnur ::ocl~t '-.ev/ily f\U'!lkt 

PHILLIP D. MORSMAN 540-38-5402 
U :.j-;mc 1uti:r.n, ';.pi;4w':J fli'!ll ll.'li'l\<1 "' -~.i:.~ 1~~1111' t;p.Qu!OO'(t '.)~j\l tKU~ljf\'l/llbl::I 

BRIG!T!ll R, MORSMAN 5~1-60-57).7 
H.)m'1 b:Sd/!tU (S'l~!Jlllor ~!& !ilt+FJ). IJ~u h:,..~ -1:1 r'.O. ~""'' ~~ IJ1"l;r<1~llJ!l!'\\,. -'lhllllh<'iJI t~I, Yov 1m..1s-i enlot yo1Jr 

23 NW DEPOT RD. gcci<il security· 
A ..:!. oumber(tj >bOve. 

C'Uy, 1cv,n er p,ost cf/JN, JJ ;1c.u h:iv11 :.·kfllJ~t1 ~.1d1"~""'- i;w .. i:',,:/111c.1~~1ri. S!'~" 21:· r..11\u 

MADRAS. OR 97741 
Chttkm~ J l>ol bt/&Wwill not 
~~11~0' r~ur 1~); 0( retu11if. 

P, Cllccit h~t if JOU, ilr'J(Jllf ~p~11u )I lilf~!J ICtnJly, l'r.llltS1 fo go to !hls.fuAfi? {~c ln::ln1<:l<OMJ .••.• , •.•.••••• ...,. /JY.oQ ...... Qspou>e 

Sa X Your~lf. If :::;omeoM c~n oJaim ~·ou as a depandtm!, do not>:heek box {i<:i ••• , , , • }- ~~~~J,-'~ei:&d 2 
b XS us.e •• , ,, •• ,,, ••••• , ••••••• ,, ••••• , ••• ,,.... ., ll'o.01dl).1<1fer, 

(2) Dependent's (3) Oe-petldl:ri!'s {4J ~ mGc\l<hO: 
c Oap€ndom~~ so<:l<JJ sectJd\y t~loilio1l:d1i;i >f>l~'>-111~ • 1;~~11 

/lUmb-er lo y111 , d1*1 &,1 o:!~l!I 'll ycu. ·.,, ---
'" 'fir< I na-me Last name: 1:,_;; !l1 ~·ld • did rwl ~ _ ~•r1'1.llt) ltv~l'f/O\~ 

duQ 16 -'1111•~~• 

----------------t------r--------t--'.::'1---(r~d~!~~~. ----
----------------1-------r--------t--:=~-g~~n::i· 
---------------~------~-------~-~~-<1ntor1d~b~11ll 

-----------------'-------J'----------'--'--'---'.Addri111llt(/S ) 
d Total numb~r of axeml">tions cl::ilmed . . .. . . . • • .. . .. . . . . ,, .. . . , ... , . .. ..... , .. . • . ~~·~"~ ... >-j 21 

7 Waoes. salaries, lips, sic, AU<llch For1n(s) 'fl·2 .. , . , , . . . . • . . .. . . ... ., , ......•.. 
Ba Taxable lnt~res-t. Atlecl1 Schedule 8 Jf ttqllirecf, ..... . 

h rax·l))(tlrnpt intere.1:t. Do not lncJwde on !ins Sa...... . : , : . 'f' ~bi .......... , . ' . · 1--6""-i----~2~, ~61~4~. .. · . 
• ..:t-

9:i. Or.dintif)' divlder'lr.ls. AUa.cJt S.:ha-dule B if requ!re4 •.. _ .. ', .•• · •· 
1
. · .9 ~1 .. , ., · 

h Ou<ilifled .;lj\'idend~ ~se::ilmlr1}, _ , , .... , ....... , ....... , • ul 
10 f ,~G:ble reft;nds, (Ttdilt ~rt,f/,'.l;l!s ot s!M:). ."ll\!i l.Je~J in-:.~rnft t;"i\:~s. {s~ i11~lftJ~~liM:). , , ...• , •...•. , , . r710o--li--------
11 Alimony receiVed, •.. , ••••• , ..•••.•.. , .•.•......• , ..... ,, .• , • , .•. , , ••. , , , .•.•.. l-'11'--li--------
12. Business incom.s tJr (loss). Attach Schedule C eir C-1!2,... . • • • . . •.•. r,;-140-+----.c-=.-
13 Capi!al g~in or (f~t). All Sch I) if r.e:qd, 11 notu4d, ~k Mt~, . .. . • .. . .......... : .· .. ;.."[]' 13 9 • 2 f;;l • 
14 Other 9e\m ~r Ooss;es). Aliach form 4797. ....... ,.. . .. , • .. . . . . . , . , , . . . . .. ,_,14~..----~1~~·~~2~8-, 
15:i !AA disirlbut:ons, ....... , •.• ·l 1:5::tl l.b Tr.:tl:!bfA omc.unt (see r11::.frs) l!;ib 
1ba Pensions ~nd .annuities .•. ., ._ lGa_ . P \ axabl(' amo1Jnl (de.a inslr-.:;). 16.b 
17 Renl.!ll teal estate, royaJuas, parmarshi'ps., S ct..rrpor;:iiit1M.1 trus.\;;, ele. Atts~:h Sthedl.lf~ f .. ~'-'_,_ ____ -_7~·~4~0~1-, 
is Farm incon'e <ir (toss). Ailatn Schaduls F. .. ,, .. • • . .. . .. • , , •.• , ......... l-'18~1---------
19 Unemployment cosnpenstifi.on .. ,., ... ,, .. ,,., ....• ,,.,, ...... , . , , . . . . . . , ...... , ... ,..~1~9-r-------~ 
2p:a SociJI u;i::wily benefi!~ ........ , ... { 2.0<1J 18, 168. f b T~>:t.ble i!!l1fiunl (:see int~lr:>) •• f-"2J'.l"b+---=-,,.~0~, 
21 Oll•r ;nt0m• §~.!&ll.. !!llJ!l.!D.\l:.S ________ ----____________ ~ZJ.,,;--t---"'""1"3~, 5"°6,,o,,_._ 
22 Add tha amorm~ m the f<'lr rie1ht i;aJumn for linas 7 U1rounh·~i. This is \lOUf total it1co•'l'l6. It- t2 1.9, 3-62. 
23 Educator i;;-xpans.es (see inst,.Uctions}. , . , • , , . . . . • , , , . . , 23 .~~,'.~~.~ 
24 Oulail'I ~1Hine:u eI()en.Hs of r.-sarvls~1 put.:irtn!ng ;i:li!IS', ~~d lee·ba!i~ · 

qaViUnment affld;JI~. Alla:h form 2!C£ dr 2)0S.£Z ..• , , , •. , •..•.•. , 2A ·'":"' 
:25 ' Health :;::wings dCc:Ount ded'uctlon. Attach fcr'(t) s~.e9 .••..•. - 25 \~·~ .. 
2Ei M~viflfl e:.tpeno;.es. Attach Fo1m 390:.\ ... , .. , , . . . . , .... ~2"5'-1-----~---t 
l7 Ooe·haf( of self·em~Joymenl la~. Attach sc:r.edu:e SE..... ~7 . ;.: 
2a Seff-t!mployed SCP. SIMPLC'. 1 a11d .qu.illifieci rifans. . . • • •. 28 l~,l ,;· 

29 SelJ.etn11!Qya<j h~Uh i11~urant::! dcCix:lrtio (see in~(~ctlan$),,.... , • . 2.9 ~.'•;.~.·.:;.:.~.~.·,~: 
~ Pt1n<1Hy on early wilhdrawar ofsa .... lng!. .... , •••.•• , . , • . . • . aa- ... 
31 ~ Ali!n11r:y ~Id b ~cipls.1n SSN .• ' . .. . . . 1-=,,~.+-~-----.; .~ ·;·.~ 
~ lfl'A tiedµcli.oo {see fnsUucfiol13}.... . .•...•.....• , • . . • • 32 ~~Xt' 
33 Stud~rtf 16.C:fl inlere.~~ ~dUCIJM (s

1
·se lns!r1.1cil!ln'S),; . . ~ :;,~1·~,~~.: 

~ Tuillon ind fees deduclion. Altac, Fort:'I SS17.,,. . ... , , . ,.,_34_, _______ --; 
!IS Dame? lie prcd~ction &i.:llv1!i~s dc.1J1i:li~. Aft4cfl F4tm .sriu. . . • . . 35 ~ ti;~1 
3.$ /lddli~t12.3·lfoand32-.3:5 •..•...•••.. ,. , .••.....•••...•• ,., .•...••.....••• , .. o. 
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Farm 1<J40 (2007) 
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SCHEDULE'.E 
(~orm 1040) 

54 ! -·n5-3l 55 

Supplell!e,ntal Jncome and Loss 
(From r~ntsl,Ye<il ast:a!:a, rb,),raltie~~ltnllrships, 

S corpor.i11ons1 estate-::. trusts, R"EMIC:s, etc) 
~ Att<ic;:h W f"onn 1D40, 1<MONR:1 orFonn 1041. 
1- Sr:q lnstn1ctton:s. for Sc:heclule £ <P.orm 1040), 

p.3 

2007 
rl!:iniO{t) *"'.n. .ot1 n.:lulf\ • 'tc.1Jri;~ebl J:C'Ctifi\y /'l'flllbtr 

PRILL:tP D, AND BRIGU'.tE: R. MORSMAU 540-38-5402 
?a·- .ff.~,' I ncame: or.loss From Rental Re-al Estate and Roy.aJ-ties N<i!e. !f you lite in ff't-b1.1?i11en of tefllm9 personm propuiy1 vw 

sclrndule C ~1 t-EZ (ua l/l!trudioris) Jf you :ars 3n i11t1iuiii11JI r~~rL f:irm re rib.I i~t:ernti 11-r loi lt'31l\ fomt '1.B3S6~ ~r> 2, line 40. .. , 
1 Li$1 ltle lvne and IOC~tlon or each r~nr..al re;;il -cstate arooanu; z F~r ~h rai\1.'if f~I t~Ola y., No 
A ~~~~1~i~¥11-J~RJisoR-9174r-----------------· 

pJ~ly !isled ~n liM I. o:rd ~ou 
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2007 

Siatement 1 . 

f'ederal Statements 

/"HJl.,l.lP O. AND BRJGITit:: fl. MORSMAN 

Schedule E,Llne 1 B ·TOPS TRAIL ER PARK 
01her Rental and Royalty Expenses 

p.4 

Page 1 

!540-3:8·5402 

1!Jnorti2ation, ........ , ..................................... , ........................ , ........... s 625. 
·Association Dues............................................................................. 162. 

'lll\NK CHl\l\GES .................. , ............................. , ;, .... ,, ... .. .... . . .. . .. . ... .. ... . . 180. 
Gai:dening ................................. , .. . ......... ... ... .. ... ....... ... .. . ... .. . . . .. . . . ... .. 189. 
Licen$es and Permits......................................................................... 250, 
MOWER & EQOIPMEl>tX FUI\L ............... ,, .................. ·............ .......... ........... 2, 721. 
Painting and l)ecorating................................................... . .. ..... .. . .. . 7, 702. 
?est Control................................................................. .................. 1,200. 
PlUJl'Jbing and ElsctricaL.................................................................... 4,309, 
POS'l'AG.E .. ,, ................... : .. ...... "".............. ... .. . . ..... ... .. .. .. . . • .. .. . .. • . . . .. • .... 103. 
SECURIT)( ........................................................... ·....... ... .......... .... ... 523. 
SJ::l'T!C SYS l'UMHNG.............................................. ............. ............... 3,396, 
Tele-phone ................. · .............................. ·· ....... ·· .... · ... · ... ··· · · .. · · ··r;i:ai ~§-~·~2~t"'..;:.~~~~;..:.: 
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541--475·3155 

2007 Oregon Income Tax Summary 

PHILLIP D. AND BRfGfTTE R. MQRSMAN 

FEDERAL ADJUSTED GROSS INCOME 
Federal AGI .... , .................. :, ,.. , "" ......... . 

ADDITIONS TO AGI 
Total additions. , .... , .............. .' .............. . 
Incnme after additions ........................ ,., 

SUBTRACTIONS FROM AGI 
Tot.al subtractions. .... ,,, ........ , .......... ,., .. . 
Income after addi tionsi/ subtract.ions.., .. ,,. 

DE:DUCTIONS 
!cem1zed deduct: fr<im Sch. A, line 26. .. .. 
Speci.al Oregon medical dec\uctions. ......... : 
'total O~egon itemized deduct1ons ......... .. 
State tax claimed as itemized deduct .... . 
Net OregoJ? i tem~zed deductions ............. . 
Standart\ aeduct~on, ... ,, ......................... . 
Total itemized/standard deduction ........ .. 
Oregon taxable income ...................... : .... . 

OREGON TAX CALCULATION 
Oregon income tax ............ , ....... ,.,,,,,,, .... . 
Total Oragon tax .................................. . 

NONREFUNDABLE CREDITS 
Exemption credit,.,, ... ,,. ........... , ............ . 
Total credits, ..................................... . 
Tax after credJ. ts ................................. . 

TAX PAYMENTS 
Estimated tax paYJllents ........................ .. 
Total payments ................... , .......... , .... , .. 

REl'UNO OR AMOUNT DUE 
overpayment .. "''""' .. " .. "' .................... ". 
Net. refund ................. , ....................... , .. 

TAX RATES 
Margina.1 tax rate ... ,,,'" .... ,,, ... , .. , ... .,, ... .. 
B.ffect:ive tax rate .............................. .. 

2007 

l9,362 

0 
19,362 

15,640 
1,452 

17' 092 
0 

17,092 
5,650 

l 7' 092 
2,270 

113 
113 

330 
330 

a· 

0 
0 

0 
0 

·200G 

14,757 

0 
14, 757 

{) 

14. 751 

H,SH 
1, 107 

15,6S8 
4, 401 

H,237 
S,6BS 

1:\,237 
3,520 

178 
l7B 

318 
318 

a 

2,400 
2,400 

2,400 
2,~00 

s.o~ 
S,H 

Page 1 

Dil< 

~.sos 

i, 60~ 

0 
4, 605 

;t,049 
345 

1,394 
-4, 4 61 
5,855 

-35 
S,BSS 

-1,250 

-65 
-65 

12 
12 

0 

-2,400 
-2,400 

-2,400 
-2, 400 

0. 01; 
-Cl.1% 
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0 Uregon 
Theodore. R Kulongoski, Govemor 

October 6, 2008 

Certified Mail No. 7006 3450 0000 7001 9068 

Phillip and Brigitte Morsman · 
c/o Michael Sheehan 
Attorney at Law 
33126 S.W. Callahan Road 
Scappoose, OR 97056 

Department of Environmental Quality 
811 SW Sixth Avenue 

Portland, OR 97204-1390 
503-229-5696 

ITY: 503-229--6993 

Re: Request for a Waiver pursuant to OAR 340-044-00 I 5(3)(b) 

Dear Mr. and Mrs. Morsman, 

This letter is in response to your letter of July 29, 2008 requesting a waiver from the 
requirement that you connect The Tops Trailer Park to the City of Madras sewer system 
according to OAR 340-044-0015(b), which states in relevant part: 

"After January 1, 1983, use of existing sewage drain boles or sewage drill 
holes is prohibited unless municipal sanitary sewer service is not available 
to the property. Except for single family residences, use of an existing 
sewage drain hole must be authorized by a permit. Within 90 days after 
sanitary sewer service is available to a property, the owner of that property 
shall make connection to the sewer and shall abandon and decommission 
the sewage drain hole in .accordance with OAR 340-044-0040. On a case
by-case basis, the Director may waive the requirement to connect to sewer 
if the Director determines that connection to the sewer is impracticable or 
unreasonably burdensome." 

Thank you for taking the time to explain your position and the status of the sewage drain 
bole at Tops Trailer Park. 

As you are aware, Oregon law requires that all sewage drain holes in existence after 1983 
be decommissioned if municipal sewer is available to the property. In 1969, the 
Enviromnental Quality Commission (EQC) first required that sewage drain holes be 
decommissioned, noting that they were an environmental threat and an antiquated means 
of sewage disposal.1 The EQC, in an effort to make this transition Jess burdensome on 

1 OAR340-044-0010(1) These rules set forth requireme~ts forlhe State of Oregon Underground Injection 
Control (UIC} program adopted in conformance with Part C ofihe federal Safe Drinking Water Act 
(SDWA) in effect on the date oflhis rule adoption.It is the policy of the Environmental Quiility 
Commission that the ~jection of wastes to the subsurface shall be limited and controlled in a manner that 
protects existing groundwater quality for current or potential beneficial uses incluq.ing use as an 
u:Oderground source of drinking water. 
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Morsman Waiver Request, Page 2 

property owners with sewage drain holes, made the requirement iess stringent by 
·allowing the property owners to use the drain holes. until municipal sewer b.ecame 
available to the property. Since 1969, approximately 95% of the waste disposal wells in 
Oregon have been decommissioned. 

The Department, through the EQC, is charged with protecting water quality as mandated 
by the Clean Water Act and the Safe Drinking Water Act. In order to meet this charge, 
the EQC felt it necessary and prudent to promulgate rules for the phasing-out of sewage 
drain holes because of the risk that they pose to groundwater and drinking water of the 
State. As you know, the City of Madras in particular has underground reserves of well 
water, the quality of which is affected by the quality and condition of groundwater. 
Therefore, maintaining the quality of the groundwater in and around Madras is of 
particular importance for the protection of human heaith and the e.nvironment. 

Another point of significance is the depth of the sewage drain hole at the Tops Trailer 
Park. I understand that the depth has reached approximately 326 feet after the last 
drilling was done to stop the discharge of sewage from the drain hole. As you may be 
aware, Department policy states that sewage drain holes should be no deeper than 100 
feet in order to protect groundwater. The groundwater tables in and around Madras are 
particularly shallow, and the significant depth of your drain hole increases the risk of 
impact to water wells there. 

In determining whether a waiver from the rule requiring connection to municipal sewer 
should be granted, the Director must weigh the interests at issue in light of the terms 
"impracticable" and "unreasonably burdensome" from the waiver provision. I have 
reviewed with great care the letter and exhibits that you submitted with your request for a 
waiver. According to the dictionary, "impracticable" means "incapable of being 
perfonned or accomplished by the means employed or at command."2 Based on the 
documents you submitted, it does not appear that connection to the City of Madras sewer 
is impracticable. The two estimates of the cost to do the work evidence the fact that the 
work is capable of being accomplished and that there are contractors in the area that will 
in fact perfonn this work. 

You state in your waiver request that the financial hardship of connecting to City sewer is 
"unreasonably burdensome." I l!nderstand your concern that the cost of connecting to 
municipal sewer is a significant one. Assuming that any cost is a burden of sorts, I refer 
to the dictionary definition of "unreasonable" and "reasonable." These definitions are as 
follows: "Unreasonable" means "not governed by or acting according to reason; not 
conformable to reason; absurd; exceeding the bounds of reason or moderation" and 
"reasonable" means "being in accordance with reason; not extreme or excessive; 
moderate, fair, possessing sound judgment.';i 

2 http://www.merriam-webster.com/dictionary 
3 http://www.merriatn-webster.com/dictionary 
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After reviewing the evidence that you submitted, I am unconvinced that your compliance 
with the law would be unreasonably burdensome to you. The only document relating to 
your fmances is Exhibit R3 5, which shows payments you have made on your mortgage 
for approximately fifteen months. The·documents submitted show no evidence oftlie 
real market value of the Tops Trailer Park property, your assets, your income from the 
Park, expenses for the Park, taxes, investments or any other information that provides a 
complete or accurate picture of your financial situation. 

fu addition, there is no evidence that the cost of connection is an unreasonable one. 
There are no cost comparisons of the same work being performed somewhere else where 
tlie cost was much less, for example, which would suggest that these estimates are 
extreme or excessive. · There is also no evidence that the requirement to connect to 
municipal sewer would necessarily lead to closing the Park and the loss of homes to tlie 
tenants. 

fu weighing the burden to you of connecting to municipal sewer against the potential 
threat to human health and the environment, I find that the burden to you is not 
unreasonable such as to warrant a waiver from the rule. Based on the waiver request and 
supporting documents submitted, the request for a waiver pursuant to OAR 340-044-
00 l 5(3)(b) is denied. If you wish to appeal this action, you must submit a written request 
to the Department for a contested case hearing that states the grounds for the request 
within 21 days ofreceiving tliis letter pursuant to ORS 183 .310(2)(a)(D). 

Dick Pedersen, Director 
Department of Environmental Quality 

Item D OOOl11 . 
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Dick Pedersen 
Director, DEQ 
811 SW Sixth Ave 
Portland, OR 97204. 

MICHAEL F. SHEEHAN 
AITORNEY AT LAW 

3Jt26 S.W. CALLAHAN ROAD 
SCAPPOOSE, OREGON 97056 

503-543-7172 FAX 503-543-7172 

J~ly 29, 2008 

RE: Request for a Waiver 
Morsmans & TOPs Trailer Park 
No. WQ/D-ER-07-186 

Dear Sir; 

cc: 
k-e~f<Oss 

I~ -t--vt._ . tt..t!.. 0 v" d a r) 

8/s/oB 

I represent the Morsmans who own and operate a 60 unit low-income 
manufactured home park just north of Madras along Highway 26. Mr. Morsman is a 
retired Madras police officer and he and his wife Brigitte both live in the park and do 
niost of the maintenance work in the park. We are currently involved in a contested case 
proceeding with the DEQ office in Bend. The issue involves a proposed order that would 
require that the Morsmans pay to build a city sewer from the collection point of their in
park sewer system approximately 2,000 feet through hard rock down to a Madras City 
sewer on the other side of the neighborhood just to south of the park. 

The problem is that the estimates that we have gotten for the construction of such a 
line along with various city permits would run in the neighborhood of $430,000, (See 
R30, R31, and R32 attached). We have presented evidence in the current proceeding that 
given the $700,000+ mortgage on the park and the current state of the mortgage lending 
market, it is impossible to finance any such additional mortgage debt given the cash flow 
generated by the park. (See R35 and R36 attached). 

The proposed order arises out of a Department policy that drywells for sewage 
disposal should be phased out. The system on the Morsmans' property collects the 
sewage in a large septic tank which is pumped regularly, with the liquid effluent which 
would otherwise go to a drainfield were the bedrock not so close to the surface, going 
instead to a drywell. This drywell has been in operation since about 1954. In 2006 
someone broke the head off the drywell and stuffed a sweatshirt, trashbags and what 
appeared to be a wig down the drywell. This produced an overflow of liquid sewage 
which couldn't get down the drywell. Local DEQ officials refused to allow these 
materials to be removed from the drywe!I shaft for 8 days and required instead that the 
septic tank be pumped on an ongoing basis. The cost to the Morsmans for doing this for 
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these eight days was well over $20,000. As soon as the local DEQ officials allowed the 
well shaft to be cleared of the materials described above, the well was back in perfect 
operation and there have been no problems in the roughly two years from then to now. 

Local DEQ officials claim, however, that since the depth of the drywell is 
approximately 327 feet that this could pose a public health threat to city water wells. It is 
significant to note first that the TOPs drywell has been in operation for approximately 54 
years. Secondly, the nearest city well is across Highway 26 approximately a third of a 
mile from TOPS (1,682 feet away). This well is not used by the city since this entire area 
of the city (and almost all of the city) is served by the Deschutes Va!Iey Water District 
from the District's supply at Opal Springs, more than 20 miles away from TOPS. 
Moreover, I have checked the state well testing data on this we!I and there is no record 

·· ·"'"Whatsoevei'of any co1itami11ation by sewage-related matter at all before, during, or since 
the sabotage of the drywell in 2006. 

The city does have another well more than a mile away ( 5 ,315 feet) in the 
downtown area which it used as a backup supply for fire protection. This well is more 
than a mile away and no evidence at all has been brought forward by DEQ of any 
contamination of this well either. In sum, the TOPs drywe11 has been in operation for 
about 54 years and there is no indication of any sewage related contamination of either 
well and certainly none in the nearest one. 

Local DEQ staff have issued their proposed order citing OAR 340-044-0015(3)(b), 
which says that drywells may not be used unless municipal sanitary sewer service is not 
available to the property. (Emphasis added). OAR 340-044-0015(3 )(b )(A)(i) defines 
"available" in this case as being within the number of units in the park (60) X 200 feet. 
This equals 12,000 feet or well over two miles. This has never been enforced since the 
cost of building snch a sewer line would have been financially impossible. 

The city, as an adjunct to havi11g provided sewer service to a new hotel 
approximately half a mile downhill from TOPs, has now extended a sewer line to 

· approximately 2,000 feet of the Morsmans' drywell location. Local DEQ staff have now 
said that at this point the sewer is "available" and the Morsmans must pay to build the 
sewer from that point through the intervening neighborhood up to the Morsmans 
collection point. 

The difficulty, as noted above, is that the cost of building this 2,000 feet of sewer 
line, according to the estimates we have gotten, is approximately (the contractors say+/-
20%) $400,000 plus city SDC fees and other charges which would add at least another 
$30,000, Given the cash flow of the park-again almost all the units in the park are older 
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singlewides owned by low income elderly and working families-there isn't enough cash 
flow to support another $430,000 second mortgage, and the bank has said so. (R36, 
attached). 

This brings us to the crux of the matter. Given the impossibility of financing the 
$430,000+ for the sewer line associated costs, the choice presented by the local DEQ is 
come up with the money or close the park. 

"Connect the facility to the City of Madras sewerage system; 
or disconnect all plumbing fixtures from the waste disposal 
system." Notice of Violation, p.4, lines 19-22. 

I have asked Eric Nigg about whether there were-alternatives that he might 
approve instead of building the sewer line for the $430,000 and he said he knew of none. 

OUR REQUEST 

This brings us to the purpose of this letter. The city has annexed up to the southern 
property line of TOPs. The city has also annexed most of the airport area property to the 
north ofTOPs. At some point the city will probably find it either necessary or convenient 
to extend sewer north to or beyond TOPs, or south from the airp01t area to the industries 
around TOPs currently not served by sewer. 

Given the risk of eliminating 55 units of low income housing, with the loss to 
those families living in TOPs of their homes (virtually all unmovable singlewides), and 
the Morsmans' business we respectfully request that pursuant to OAR 340-044-
0015(3)(b)(B), 

\\\\ 

\\\\ 

\\\\ 

\\\\ 

PAGE 3 

"On a case-by-case basis, the Director may waive the 
requirement to connect to sewer if the Director determines 
that connection to the sewer is impracticable or unreasonably 
burdensome." 
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that you waive the requirement at this time and distance in favor of a requirement that 
connection only be required when the city has extended the sewer up to the TOPs 
property.1 

Thank you for your consideration. 

Attachments 

Michael F. Sheehan 
Attorney for the Morsmans 

The question may arise as to why we have waited so long to make such a 
direct request to you. The answer is that I thought-apparently mistakenly-given several 
meetings with the local DEQ staff, our repeated explanation of the problem, and our 
formal "answer" to the Notice of Violation, that the staff would be the ones to grant our 
request or not. We were disabused of this view last week <luting the hearing when we 
were told by a DEQ enforcement official that if we wanted the DEQ to respond to such a 
request we would have to send in a separate and specific written request. 
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li!JOOl/001 
1()81! 

ExhlbitM.~age~ 
>U0<1l 
Boo\OR'711ll 
(!11)3'Ulil 
(ill) 311-113l fl.l April 22, 2008 

. Mi. Phil Mersman 
:·rop0 Trailer Park · 
.. 23 "!'NV Depot Road . 

Madra$, Oregon 97741 

· Re: Sanitary Sewer Cost Eatlmat& 

Dear Mr. Mersman: 

I appreciated your call am! the opportunity to provide cost Information on lh!! 
prop_osed sanitary sewer main exten$lon to serve your property: · · · 

Wkhout plans it is impossible to provldt!! an aC<:urate esllmate of the oost of this 
project. I ciin provide a 'ball park" cost based on similar projects, Cilsts vary 
dramatii;allywith the depth of the excavatlon, soil I rock c:OndltiOns; surface 
restoration required and access to the work. . . 

Based on the information you provided, here are some rough costs: 

100,0 lineal feet of .10-inch sewer at 6' -10' depth @ $1 C!O /If = $ 100,000 
1000 llneal feet of 10-lnch sewer at clepths of 10' to 20' .@ $200 Ill = $ 200,000 
Manholes, surface restoration, testing, etc · = S 100.000 

.T.otal . $400,000 

Onell you have englneet!ld plan~ avaliable'; we will be pleased to provi_cie a firm 
quote for thi~ project. · · 

Sincerely, 

.·.·.·. ' ,/SA-~ c:t:: Baker .· . . 
. Prcyec;t Manager I Estimator 
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Apr. 22 200a 11:1SAM Pa 

ExhibitE.2.JPagej_ 

TYE ENGINEERING & SURVEYING, INC. 

ns "w Ffiil. ~•nd, Oregan 97701 • (541) J89.6959 • Fax(54J) 385-J.141 
· email: t)'ticngr@berulcable.cmn w~hpaff"' f.YeenglneerinR.com 

Aprll 22, WOK 

Phil MW8mw1. · 
Tops Trniler l'i<rk 
2:) NW JJepot Rd. · 

· Madras, Orcgiin 97741 

RR: Ruwneerinc SCJvicc.• l3udi.icta1-y Prloo E.ltimate - Tops Trailor Pll<k Sewer Llne 

near Mr. Morsma11, 

'J'ye Engineering & Surveying, Inc. i~ plo~sed tn pl'e$ont the following budgetary price 
e~hu.ate for pr1,)f¢Ssional ~ngittt\..>tlilg 'and $urveying ~~rvices ~<) des,ig1\ and Qvt!1-see . 
e¢n~tructiuo of a.gravity sewer Jjne ftQJ.ll TQps 'J'rllller Pork, to the City of Madras' sewer ·. 
main tie-in at the intersection of SW Lee Street end SW 411

' Street. · · . 

J1rom 01tr phone conwrsation. on.Aprll 21, 200~, 1 unde~.Utd the prcllniiniU-y alignment 
of tho proposed .gravity sewer line· tll start nl lhe exi>tiilg Tvp.1 Trailer Pork septic tnu.k,. 
Lravsl south !(1 the il1tetsectirul of NW l3ircb Lano n11d NW 3rd Street, cros$ .Oirch ru1d 
lhlk>w.:l'" s~uthensl to.its intersection with SW Lee $.troct The.sewer lin• will. follow 
Lee east to the existing Clty ofMadrns sewer main located M the inlersulitm 11fSW 4th 
Street and Lee. The pmpnsed sewor line nllgnment is 11pproximatcly 2,000 Jeat lung 1md 
"!'Pears to bo within existins public right of woys illlo)Ying con,truction without the iieed 
for easements. Prelhninnry C~nstruetlon cost estlmatC.• ~1touJd be b11.<ed on ii. nominal 

· )ipe diamoicr o~ 8 i110hcs. · · ·· · · 

Please co~Jdcr the following hudgctory Jiriee e.~tii;uue fot engineering, ilrofting·ind ' . 
surveying.scrvice>i for the pro,l0ct, as I l\nderntu~d it. · · 

. 'l'llASE l -.Pre!imlriarv._(jesi<ro and }'Jgaf Design 

1. l'relimillary Work: 
IL Sito v'lsit nnd ProjeL1 Review with Ownor 
b.. Pmjeet Co"rdinatjwwitb Agencies 

(City nflylat11as & DEQ)° 
2. )'.>evelop Base Mnp: 

IL Topogn1phic Survey 
b. Ljraftin~ ... Map Cmatinn 

3. Preli1:11inary D~ign: 

-~'750 
$2,500 

$3,600 
$3,\iOI) 
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Exhlblt~3 / PageA 
"· Engiueol'ing D•%i1;11 
b. Draftin& - Pl•n and Pmf\Je 
c. Agonoy D•slgn Review Coordlnuti<•n 

4. Fin•l l)esl2n: 
u, Ilngirtcel"ins De&ign 
b .. TlrnftJns.:. Jlln~l Ci\11•tt-uction Plans 
c.· Technical Specificntions Mutel"i<1I• · 
d, ABeney Approval .C(lordinntion 

:s. Phase 1 Totftl Eatimntod lludg~t•l')' l'ricei 

j1IASE 1-Conuructinn SueyleM· 

i. Ccnstructton Bid Conrdinuti1111: 
2. CCnstrtiCt.ion Survey Stskingi 
~. Inspectlo11 Servf~el! During Cnns~11ctio11: 
4. As-built .l'IRns.: · 
5. Agency A•cept~nee CourdinatlQn: 

f\. l'hn•• 2 Tut•l E•tlmHtcd Budgetary Piice: 

TOTAL ESTIMATF:ll RUJ)GETARV P!UCI<:i 

$5,000 
$.5,000 
$2;500. 

.$2,500 
$5,000 
$2,~00 
$2,500 . 

S3S,450 · 

.~,500 
$4,320 
M,SOO · 
$1,200 
$2~i(l0 

~50,470 (,I, 20%) 

'rhis is an ·cslimate only. The final price collld ·b~ 20% higher, oi· lowel', dependln11 on th• 
final scope or work •. 

Thank you for yo\ir consideration. Ir you hnve •my que~tloi1s or eonccms rogarding 1hi$ 
hu\lgetruy price estimate, please .contact 1110 o\ 3119-6959. . 

Sinoo~y, . 1 
~i,c.w:R.B. 

l'YE ENGINEERING & SU~VEYING, INC. . . 
ns NW Hll.I, B•nd, Or~!>"" 97701 • (541) :lR9·1i9:l9: t''1K(54 I) 3~~-l '.\41 «yocne;r@boodoohle.com 
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TO> ro!I Mo"'""" 
Topo 'froiler Park 

HOOKER CREEK 

Kris Karpsl~h 

(541) 322·.!!.1<lo 

(S4ft41~·G77< 

PRMOT: Topi> Tr«l(orPark 5-•rltne !ludgat 

.... -- ·-

4123/21)1)8 

(541) 476-a161> . 

(~41) 470·397• 

Haokcr Ct"OQ!\.Aap.he.re A l"-Avf11c1 LLO i:!l p1e1:1:;1:d: lo ~uhn1i1 fhl\o f111k~1111J propo1;ar en" 
fllA ;.ihowi tt;f~~d project. ~ tortoYM9 sh~K '9rv& $t" a tlret.ik~OWn~ 

_ __:.............. ··----.. ··' 
i»tn No. lh:oi1i1lll11cm 

10" .$GWM ~o·tJ.&PTH' 
JO"eEWEn~Dtf"ttl 

..waiOl~S · 

.. _ . ...:... .. ,_, 

1.00A 

'·""" $255,0QQ,t'Q 

~2,!{10.00 

- ····-1 
.l.1'~.l'~Pr~1 $:1.ta,1~.DQ.J 

Jfl·,1tM7 --·· .. ____ ... __ ----· --· -- . ·----· 
I 

I : 

I 
! I . 

... · 
I 

I • 
L. 
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April 22,2008. 

Phil d Morsman 
Brigitte Mor8man 
Tops Trailer Park 
23 N W Depot Rd 
Madras, Oregon .97741 

Dear lvfr.& Mrs. Morsman, 

BANKi'iiiWEST 

Tharlk yo:u for your request for a $300,000.00 loan to uprade you~ sewer 
system. However Bank of The West is declining your request due·to . 

. insufficient reported income to existing debt servicing requirementS. 

If you have any questions please feel free to contact me 475-3817. 

Sincerely, 

~ 
·Manager 

M1ul1o;u: OffirJ: 
Mmll'ui.. !li·1~11nl)71.11 Ul41):f.'i5-3llli (!i·ll)•l75-19117 (no; 
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' 

1il' 
3 
0 
0 
0 

~ 

--~------ ·-·---:::::::..·--.~ - '..,..,..,, ·--......-:--~ .---.~ 

, MICHAELE SHEEHAN· 

;. 

ATTORNEY AT LAW 
33126 S.W. CALLAHAN ROAD 
SCAPPOOSE, OREGON !!7056 

Dick Pedersen 
Director, DEQ 
811 SW Sixth Ave 
Portland., OR 97204 

--··- ---- ·- ---·. .·----,:-.-.-- ·-,,,~ 

., .. ~,-.• 
~-·-: . :· 
' ·-...... ' ' 

l~~' ·._.-.' : 

~ -,..,~ __ ._ . ·~ - . 
--...._ . .....,,.,.,.,.- ----- -- -···· 

97204:3:: i 33;::}" ;::023 I J, I,, I,,, J, ,J, I JI,, ,,J,, J, ,,JJ, ,I!,,, JI,,],, l!,J., j,J.,),j ,.1 

... 

"U )> )> 
Ol c :=:: 
''"" lll <D c: " 
~ "' ::r w ;::; 3 
0 0 <D 
- '::> "' ~ ~-~I 

"' "' 0 
0 

"' m 
0 
0 
3 
<D 

m: 
::> 

"' 



Agenda Item D, Morsman waiver contested case 
Corrected alternatives for EQC action -Aug. 20, 2009 

Please substitute the following corrected alternatives for EQC action for the ones 
presented on page six of the staff report for Item 0, Morsmatl waiver contested case. 

Alternatives TheEQCmay: 

1. Affirm Judge Gutman' s decision. 

2. Remand the issue back to Judge Gutman with instructions, if Judge Gutman 
made a mistake that can be corrected and does not require further action from 
Director Pedersen 

3. Remand the issue back to Judge Gutman with instructions to remand the 
issue to Director Pedersen, ifthe EQC concludes that there is a mistake that 
the director must fix. 
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State of Oregon 

Department of Environmental Quality Memorandum 

Date: 

To: 

From: 

Subject: 

Why is this 
Important 

July 28, 2009 

Environmental Quality CoJ11jn issi()~ 

Dick Pedersen, Director ~1)1 {·{ 
Agenda Item E, Temporary Rule Adoption: Oregon Title V Operating Permit CPI 
Fee Increase 
August 20-21, 2009 EQC Meeting 

Oregon's Title V operating permit program contributes to the prevention of air 
pollution and helps reduce the number of unhealthy air days and risks from air 
toxics. State and federal laws require the program to be entirely funded by 
permit fees. Failure to maintain sufficient funding could affect the Department 
ofEnviromnental Quality's ability to maintain federal approval of the program. 
DEQ needs the proposed increases to Oregon's Title V permit fees tp cover all 
costs to implement the program. ' 

Department 
Recommendation 

DEQ recommends that the Enviromnental Quality Commission: 

(1) Determine that increasing the Title V fees by the change in the consumer 
price index, pursuant to the proposed rules presented in Attachment A, is 
necessary to cover the reasonable indirect and direct costs of implementing 
Oregon's Title V operating permit program; 

Background and 
Need for 
Rulemaking 

(2) Adopt the rules as amended in Attachment A to increase Oregon's Title V 
operating permit fees by the change in the CPI and implement Senate Bill 
104 (2009), pursuant to ORS 468A.3 l 5; and 

(3) Adopt the justification for temporary rules as provided in Attachment B. 

Federal law requires major industrial sources of air pollution to have operating 
permits under Title V of the Clean Air Act. Oregon's Title V program, which 
was approved by the EPA in 1994, is an important part ofDEQ's strategy to 
maintain clean air. The purpose of the program is to ensure that Title V permit 
holders comply with regulations to protect air quality. 

Federal and state laws require that Title V permit fees be set at levels sufficient 
to cover all costs of the Title V program. Title V fees pay for permitting, 
technical assistance, inspections, enforcement, rule and policy development, 
data management and reporting to EPA. The fees also support a portion of air 
quality monitoring, planning and program management costs. To help meet the 
funding requirement, federal and state laws authorize annual increases to the 
fees based on the change in the consumer price index. 

Item E 000001 
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Effect of Rule 

DEQ needs 35 full-time equivalent positions to administer an effective 
program. The agency cut program staff in previous years due to inadequate 
revenue. Based on fee increase legislation in 2007, DEQ made a commitment 
to the Oregon Legislature and stakeholders to use the fees collected in 2009, 
with the consumer price index fee increase, to restore the final Title V position 
required to return full staff levels to the program. 

The revenue from the proposed fees would fund the program through 2010. A 
fully staffed program benefits Oregonians and the environment by helping DEQ: 

• Issue and renew Title V permits in a timely manner; 
• Complete required Title V inspections; 
• Monitor and enforce compliance with air quality regulations; 
• Comply with requirements to maintain a federally approved and delegated 

Title V program; and 
• Issue public notices and information about the program. 

Temporary rules are needed to maintain a single Title V billing in 2009. DEQ 
was unable to propose the fee increase through a regular, permanent 
rulemaking in time for billing in 2009 because the statute that authorizes the 
fees (ORS 468A.315) required a technical correction. This correction became 
effective upon passage of Senate Bill 104 on June 16, 2009. Without temporary 
rules, DEQ would issue invoices in August 2009 as scheduled and issue a 
second billing for the increase after adoption of the permanent rulemaking. 
With or without the temporary rules, permittees would owe the same amount of 
fees because the statute has a retroactive clause for fee collection. 

Title V Fee lucreases 

The proposed rule amendments increase fees for all 122 Title V sources in the 
program. Title V permit holders are generally the largest stationary emission 
sources, including power generation, wood and paper products and fiberglass 
manufacturing facilities. The EPA bases the Title V permit requirements on the 
quantity of emissions from a source rather than size of the business. Smaller 
sources such as wood refinishing and fiberglass reinforced plastic facilities are 
also subject to the Title V program if they have the potential to emit at or 
above major source emission thresholds. 

DEQ rules establish Title V permit fees in three categories: 

• Annual base fee, assessed to all Title V sources regardless of emission 
quantities; 

• Emission fee, assessed on emissions from the individual sources per 
calendar year; and 

• Specific activity fee, assessed when a source owner or operator modifies a 
permit or installs ambient monitoring networks requiring DEQ's review. 

Item E 000002 
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Commission 
Anthority 

Stakeholder 
Involvement 

Public Comment 

Key Issnes 

This proposal would increase the Title V fees by 4.6 percent based on the 2008 
consumer price index. The table below illustrates the proposed fees. 

Annual Base Fee $5,183 $5,421 $238 

Emission Fee (per ton) $51.83 $54.21 $2.38 

S ecifzc Activity Fees: 
Administrative $418 $437 $19 

Simple $1,672 $1,748 $76 

Moderate $12,540 $13,115 $575 

Complex $25,081 $26,231 $1,149 

Ambient Review $3,344 $3;497 $153 

Correction to Consumer Price Index Period Used in Fee Calculations 

This proposal implements a technical correction required by Senate Bill 104. 
The bill aligned the consumer price index period in statute with the federal 
definition. While the Clean Air Act defines the consumer price index calendar 
year as the twelve-month period ending Aug. 31, the statute simply provided 
"calendar year," commonly understood as the twelve-month period ending Dec. 
31. The correction shifts the period used in fee calculations back several 
months. 

The commission has authority to talce this action under ORS 468.020, 468.065, 
468A.025, 468A.040, 468A.310 and 468A.3 l 5 

DEQ worked with stakeholders and received their support for the legislation 
that corrected the consumer price index period. DEQ mailed letters to Title V 
sources in July 2009 to describe how this rulemaking proposal would affect 
invoices. DEQ did not convene an advisory panel to develop this proposal 
because the legislature authorized the fees and the technical correction in statute. 

No public comment period is required for adoption of temporary rules. DEQ 
will proceed with the required public notice and comment process when it 
performs the permanent rulemaking. 

DEQ must issue invoices to Title V permit holders as scheduled in August 2009 
to prevent a shortfall in program funding. If the commission did not 
immediately revise the rules, but required DEQ to proceed with a permanent 
rulemaking, the rulemaking would not be complete before DEQ issues the 
invoices. DEQ would be required to invoice the 2009 Title V permit fees twice: 
the invoice in August, and a supplemental invoice at the conclusion of 

Item E 000003 
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Next Steps 

Attachments 

Available Upon 
Request 

Approved: 

pennanent rulemaking. The supplemental invoice would cause additional cost 
and budgeting difficulties for DEQ and Title V pennit holders. 

If the commission adopts the temporary rules, the fee increases would become 
effective upon filing with the Secretary of State. The fees would be reflected in 
invoices that DEQ will issue to Title V permittees in August 2009, with 
payment due in October 2009. Because this is a continuation of an existing 
program, DEQ does not need additional resources or training to implement the 
rule amendments. DEQ will propose a permanent rnlemaking in February 2010 
to make the fee increases pennanent. The permanent rnlemaking proposal will 
also include the Title V fees authorized in statute for next year's billing. 
Because Senate Bill 104 corrected the statute, the commission is now able to 
establish Title V fees on a two-year schedule, reducing the frequency of future 
consumer price index fee increase rnlemakings from once per year to once per 
biennium. 

A. Proposed Rule Changes 
B. Statement ofNeed and Justification 
C. Senate Bill 104 

I. ORS 468A.315 
2. 2009-2011 Legislatively Approved Budget 
3. Fiscal Year 2010 Title V Revenue Forecast 

Report Prepared By: Andrea Curtis 
Phone: (503) 229-6866 

Item E 000004 
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Oregon Department of Environmental Quality 

Proposed Rule Changes 

DIVISION 220 

OREGON TITLE V OPERATING PERMIT FEES 

340-220-0030 

Annual Base Fee 

(1) The Department will assess an annual base fee of$ 4,390 for each source subject to the 
Oregon Title V Operating Permit program for the period of November 15, 2007 to November 14, 
2008. 

(2) The Department will assess an annual base fee of$ 4,849 for each source subject to the 
Oregon Title V Operating Permit program for the period of November 15, 2008 to November 14, 
2009. 

(3) The Department will assess an annual base fee of$ ~5,421 for each source subject to the 
Oregon Title V Operating Permit program for the period of November 15, 2009 to November 14, 
2010, and for each annual period thereafter. 

Stat. Auth.: ORS 468 & 468A 
Stats. Implemented: ORS 468 & 468A 

340-220-0040 

Emission Fee 

(1) The Department will assess an emission fee of$ 43.90 per ton of each regulated pollutant 
emitted during calendar year 2006 to each source subject to the Oregon Title V Operating Permit 
Program. 

(2) The Department will assess an emission fee of$ 48.49 per ton of each regulated pollutant 
emitted during calendar year 2007 to each source subject to the Oregon Title V Operating Permit 
Program. 

(3) The Department will assess an emission fee of$ ~54.21 per ton of each regulated 
pollutant emitted during calendar year 2008 and for each calendar year thereafter to each source 
subject to the Oregon Title V Operating Permit Program. 

Item E 000005 
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( 4) The emission fee will be applied to emissions based on the elections made according to OAR 
340-220-0090. 

Stat. Auth.: ORS 468.020 
Stats. Implemented: ORS 468A.035 

340-220-0050 

Specific Activity Fees 

(1) The Department will assess specific activity fees for an Oregon Title V Operating Permit 
program source for the period of August 21, 2007 to August 25, 2008 as follows: 

(a) Existing Source Permit Revisions: 

(A) Administrative* -- $ 406; 

(B) Simple -- $ 1,626; 

(C) Moderate -- $ 12, 194; 

(D) Complex -- $ 24,387. 

(b) Ambient Air Monitoring Review -- $ 3,252. 

(2) The Department will assess specific activity fees for an Oregon Title V Operating Permit 
program source as-Bf August 26, 2QG8for the period of August 26, 2008 to August 25, 2009 as 
follows: 

(a) Existing Source Permit Revisions: 

(A) Administrative* -- $ 418; 

(B) Simple -- $ 1,672; 

(C) Moderate -- $ 12,540; 

(D) Complex -- $ 25,081. 

(b) Ambient Air Monitoring Review -- $ 3,344. 

(3) The Department will assess specific activity fees for an Oregon Title V Operating Permit 
program source as of August 26, 2009 as follows: 

(a) Existing Source Penni! Revisions: 

(Al Administrative* -- $ 437; 

Item E 000006 
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(B) Simple -- $ 1.748; 

CC) Moderate -- $ 13.115; 

(D) Complex -- $ 26,231. 

(b) Ambient Air Monitoring Review -- $ 3,497. 

*Includes revisions specified in OAR 340-218-0150(1 )(a) through (g). Other revisions specified 
in 340-218-0150 are subject to simple, moderate or complex revision fees. 

Stat. Auth.: ORS 468 & 468A 
Stats. Implemented: ORS 468 & 468A 

Item E 000007 
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DEPARTMENT OF ENVIRONMENTAL QUALITY 
STATEMENT OF NEED AND JUSTIFICATION 
A Certificate and Order for Filing Temporary Administrative Rules accompanies this fonn. 

Department of Environmental Qnality OAR Chapter 340 
Agency and Division Administrative Rules Chapter Number 

Rule Caption: Oregon Title V Operating Permit CPI Fee Increase 

In the Matter of: Oregon Title V Operating Permit Fees, Division 220 

Statutory Authority: ORS 468.020, ORS 468.065, ORS 468A.025, ORS 468A.040, ORS 
468A.3 l 0 and ORS 468A.3 l 5 

Other Authority: NIA 

Statute Implemented: ORS 468A.3 l 5 

Need for the Temporary Rules: Temporary rules are needed to maintain a single Title V billing 
in 2009. State and federal laws authorize annual increases to Oregon's Title V operating permit 
fees based on the change in the consumer price index. A temporary rulemaking to adopt the 
consumer price index fee increase is required for the Department of Environmental Quality to 
meet its customary schedule for assessing and invoicing Title V fees. Without temporary rules, 
DEQ would need to invoice Title V sources in August 2009 for fees currently specified in OAR 
340-220-0030 through 0050, and after adoption of a permanent rulemaking, send a supplemental 
invoice for the difference between the current fees and the newly-increased fees. Two invoices 
for permit fees could cause confusion, potential budgeting difficulties for fee payers and 
additional work for DEQ and the regulated co=unity. With or without the temporary rules, 
permittees would owe the same amount because the statute has a retroactive clause for fee 
collection. 

Background: 
Federal and state laws require that Title V permit fees be set at levels sufficient to cover all 
program costs. The fees pay for permitting, technical assistance, inspections, enforcement, rule 
and policy development, data management and reporting to EPA. The fees also support a portion 
of air quality monitoring, planning and program management costs. 

DEQ needs to increase the Title V fees in 2009 by the change in the consumer price index to 
operate the program at full staff levels. While DEQ needs 35 FTE to administer an effective 
program, it cut program staff in previous years due to inadequate revenue. Based on fee increase 
legislation in 2007, DEQ made a commitment to the Oregon Legislature and stakeholders to use 
the fees authorized for 2009, with the consumer price index increase, to restore the final Title V 
position required to return full staff levels to the program. 

DEQ was unable to propose the increase through regular, permanent rulemaking in time for 
billing in 2009 because the statute that authorizes the fees (ORS 468A.315) required a technical 

Item E 000008 
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correction, which only recently became effective with the passage of Senate Bill 104 on June 16, 
2009. 

Documents Relied Upon: Documents relied upon are available by contacting DEQ or online as 
follows: 

• Senate Bill 104 (a Public Law number is not yet available): 
http://www.leg.state.or.us/09reg/measpdJ7sbO 100.dir/sbO 104.en.pdf 

• ORS 468A.315: http://www.leg.state.or.us/ors/468a.html 
• Consumer Price Index history for all urban consumers (U.S. Department of Labor, Bureau 

ofLabor Statistics): http://www.bls.gov/cpi/ 
• DEQ Fiscal Year 2010 Title V revenue forecast 

Justification of Temporary Rules: The commission finds that failure to adopt the temporary 
rules will result in serious prejudice to the public interest and the interest of DEQ and Title V 
permit holders because it will have the following consequences: 

Without these rule changes, Oregon rules concerning the dates for consumer price index fee 
increases would conflict with state statute and the federal Clean Air Act, which would potentially 

jeopardize federal delegation of the Title V operating permit program. Failure to adopt the rules 
could also jeopardize federal delegation because the state program must be entirely funded by 
permit fees; the rules are necessary to generate revenue to cover program costs. DEQ must issue 
invoices to Title V permit holders as scheduled in August 2009 to prevent a shortfall in program 
funding. If the commission did not immediately revise the rules, but required DEQ to proceed 
with a permanent rulemaking, the rulemaking would not be complete before DEQ issues the 
invoices. DEQ would be required to invoice the 2009 Title V permit fees twice: the invoice in 
August, and a supplemental invoice at the conclusion of permanent rulemaking. The 
supplemental invoice would cause additional costs for DEQ and Title V permit holders. 

Housing Cost Impacts: 
DEQ has determined that this proposed rulemaking may have a negative impact on the cost of 
development of a 6,000 square foot parcel and the construction of a 1,200 square foot detached 
single family dwelling on that parcel because increased permit fees could be passed along in the 
form of slightly higher costs for development and construction (such as building products and 
utilities). DEQ is not able to quantify the impact of the proposed rulemaking due to a lack of 
available information, but expects any impact to be minimal. 

Dick Pedersen, Director Date Signed 
On Behalf of the Environmental Quality Commission 
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75th OREGON LEGISLATIVE ASSEMBLY--2009 Regular Session 

Enrolled 

Senate Bill 104 
Printed pursuant to Senate Interim Rule 213.28 by order of the President of the Senate in conform

ance with presession filing rules, indicating neither advocacy nor opposition on the part of the 
President (at the request of Governor Theodore R. Kulongoski for Department of Environmental 
Quality) 

CHAPTER ................................... .. 

AN ACT 

Relating to fee schedule for federal operating permit program; amending ORS 468A.315; and declar
ing an emergency. 

Be It Enacted by the People of the State of Oregon: 

SECTION 1. ORS 468A315 is amended to read: 
468A315. (1) The fee schedule required under ORS 468.065 (2) for a source subject to the federal 

operating permit program shall be based on a schedule established [every two years] by rule by the 
Environmental Quality Commission in accordance with this section. Except for the additional fee 
under subsection (2)(e) of this section, this fee schedule shall be in lieu of any other fee for a permit 
issued under ORS 468A.040, 468A.045 or 468A.155, The fee schedule shall cover all reasonable direct 
and indirect costs of implementing the federal operating permit program and shall consist of: 

(a) An emission fee per ton of each regulated pollutant emitted during the prior calendar year 
as determined under subsection (2) of this section, subject to annual fee increases as set forth in 
paragraph (d) of this subsection. The following emission fees apply: 

(A) $27 per ton emitted during the 2006 calendar year. 
(B) $29 per ton emitted during the 2007 calendar year. 
(C) $31 per ton emitted during the 2008 calendar year and each calendar year thereafter. 
(b) Fees for the following specific elements of the federal operating permit program: 
(A) Reviewing and acting upon applications for modifications to federal operating permits. 
(B) Any activity related to permits required under ORS 468A.040 other than the federal operat

ing permit program. 
(C) Department of Environmental Quality activities for sources not subject to the federal oper

ating permit program. 
(D) Department review of ambient monitoring networks installed by a source. 
(E) Other distinct department activities created by a source or a group of sources if the com

mission finds that the activities are unique and specific and that additional rulemaking is necessary 
and will impose costs upon the department that are not otherwise covered by federal operating 
permit program fees. 

(c) A base fee for a source subject to the federal operating permit program. This base fee shall 
be no more than the fees set forth in subparagraphs (A) to (D) of this paragraph; subject to increases 
as set forth in paragraph (d) of this subsection: 

(A) $2,700 for the period of November 15, 2007, through November 14, 2008. 

Enrolled Senate Bi11 104 (SB 104-INTRO) Page 1 
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(B) $2,900 for the period of November 15, 2008, through November 14, 2009. 
(C) $3,100 for the period of November 15, 2009, through November 14, 2010. 
(D) $4,100 for the period of November 15, 2010, through November 14, 2011, and for each annual 

period thereafter. 
(d) An annual increase in the fees set forth in paragraphs (a) to (c) of this subsection by the 

percentage, if any, by which the Consumer Price Index exceeds the Consumer Price Index [for the 
calendar year] as of the close of the 12-month period ending on August 31, 1989, if the com
mission determines by rule that the increased fees are necessary to cover all reasonable direct and 
indirect costs of implementing the federal operating permit program. 

(2)(a) The fee on emissions of regulated pollutants required under this section shall be based on 
the amount of each regulated pollutant emitted during the prior calendar year as documented by 
information provided by the source in accordance with criteria adopted by the commission or, if the 
source elects to pay the fee based on permitted emissions, the fee shall be based on the emission 
limit for the plant site of the major source. 

(b) The fee required by subsection (l)(a) of this section does not apply to any emissions in excess 
of 4,000 tons per year of any regulated pollutant through calendar year 2010 and in excess of 7,000 
tons per year of all regulated pollutants for each calendar year thereafter. The department may not 
revise a major source's plant site emission limit due solely to payment of the fee on the basis of 
documented emissions. 

(c) The commission shall establish by rule criteria for the acceptability and verifiability of in-
formation related to emissions as documented, including but not limited to the use of: 

(A) Emission monitoring; 
(B) Material balances; 
(C) Emission factors; 
(D) Fuel use; 
(E) Production data; or 
(F) Other calculations. 
(d) The department shall accept reasonably accurate information that complies with the criteria 

established by the commission as documentation of emissions. 
(e) The rules adopted under this section shall require an additional fee for failure to pay, sub

stantial underpayment of or late payment of emission fees. 
(3) The commission shall establish by rule the size fraction of total particulates subject to 

emission fees as particulates under this section. 
(4) As used in this section: 
(a) "Regulated pollutant" means particulates, volatile organic compounds, oxides of nitrogen, 

and sulfur dioxide; and· 
(b) "Consumer Price Index" has the meaning given in 42 U.S.C. 7661a(b), as in effect on June 

20, 2007. 
SECTION 2. This 2009 Act being necessary for the immediate preservation of the public 

peace, health and safety, an emergency is declared to exist, and this 2009 Act takes effect 
on its passage. 

Enrolled Senate Bill 104 (SB 104-INTRO) Page 2 
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Passed by Senate March 3, 2009 

Secretary of Senate 

President of Senate 

Passed by House May 22, 2009 

Speaker of House 

Enrolled Senate Bill 104 (SB 104-INTRO) 

Received by Governor: 

........................ M., ........................ , 2009 

Approved: 

........................ M.,.............. . .................................... , 2009 

Governor 

Filed in Office of Secretary of State: 

........................ M., ...................................................... , 2009 

Secretary of State 
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Blue Heron Paper Company 
419 [V:[ain Street, Oregon City, Oregon 97045 

August 19, 2009 

Commissioners 
Oregon Environmental Quality Commission 
c/o Departrnel)t of Environmental Quality 
811 SW 6th Avenue 
Portland, Oregon, 97204-1390 
Via Email 

Subject: August 20, 2009 Agenda Item E., Title V Permitting Fees 

Dear Commissioners: 

Thank you for considering the following. 

I am the Chief Operating Officer for Blue Heron Paper Company, an employee-owned, union
operated business in Oregon City. We offer family wage jobs in a very difficulteconomy. 

You have been asked by the Department ofEnvironmental Quality (DEQ) to consider Agenda 
Item E., Action Item, Title V Air permitting fees temporary rulemaking, at your August 20, 2009 
meeting. We feel it is inappropriate to address this matter which has significant economic 
impact on our business in a temporary rule without public hearing. 

Since 2005 actual assessed Title V fees have been increased I 07 .32% while the cumulative 
Consumer Price Index (CPI) for all urban consumers published by the Federal Bureau of Labor 
Statistics has increased 10.3%. DEQ has already been granted increases in excess of the 
cumulative CPI since 2005. DEQ is requesting an additional increase over this already excessive 
107.32% increase. A detailed breakdown of per year increases is presented on the attached table 
and briefly outlined below. 

The 2007 Oregon Legislature approved a twenty four percent (24%) increase to annual per ton 
emitted fees and the annual base fee over a three year period (2006, 2007, 2008). This 
legislation changed the nominal annual emission fees per ton emitted per calendar year in 
Oregon Revised Statute (ORS) 468A.315 from$25 per ton in 2005 to. $31. per ton in 2008 and 
the nominal base fee per period from $2,500 (11115/06through11/14/07) fo $4,100(11115/20 
through 11/14/2011 ). 



EQC- Title V Fees 
081909 

Page 2 of2 

!he ORS fees cited above are not the actual fees. These amounts were further increased over the 
same time period by rules. The actual per ton fees over this period including 2005 through 2008 
ranged from $39.38 (2005) to $51.83 (previously approved 2008) or $54.83 (proposed by DEQ); 
and actual base fees were $3,268 (11/15/05-11114/06) to $5,183 (previously approved 2008) or 
$5,483 (proposed by DEQ). 

This matter will still require a full public rulemaking. Following full public rulemaking if the 
matter is not approved will DEQ issue credits for overpayments? Our experience is that DEQ 
has not issued credits in the past when documented requests have been made, but DEQ has 
issued supplemental billings for previous years. 

Rather than granting an increase without public input, please postpone action on this item 
(Agenda Item E) until you can fully consider all the relevant information and hear from the 
public. 

Thank you for your time and consideration. 

Sincerely, 
Blue Heron Paper Company 

~~~ 
George R. Lowe 
Chief Operating Officer 

Enclosures: As noted 

cc: Andy Ginsburg,. Oregon Department of Environmental Quality - Air Quality Division 

S:_\Office\Bnviromn:ental\AIR\Misc\Fees\Ltr to. EQC DEQ fee increase 081909.doc 



Comparison. of Statutory to Actual Assessed Title V Fees 2005 to 2008 

Assessment Period % Increase Over_PriorYear o/o Increase over Statutorv % Increase 2005 to 2008 
Base Emission Fees Annroved by Statute Fees Actually Assessed Statutory Actual Actual CPI 
Year Year Base $$$/ton Base $$$/ton Base $$$$/ton Base $$$$/ton Base $$$$/ton Annual Increase**"' 

. 11/15/06'11/14/07 2005 $2,500 $25.00 $3,379 $39.38 -- .- 35.16% 57.52% -- -- 2005 3.4% 
11/15/07-11/14/08 2006 $2.700 $27.00 $4,390 $43.90 8.00% 8.00% 62.59% 62.59% -- -- 2006 3.2% 
11/15/08-11/14/09 2007 $2,900 $29.00 $4,849 $48.49 7.41% 7.41% 67.21% 67.21% -- - 2007 2.8% 
11/15/09-11/14/10 2008 $3,100 $31.00 $5,183 $51 .83. 6.90% 6.90% 67.19% 67.19% 107.32% 107.32% 2008 3.8% 
11/15/09-11/14/10 2008 $3,100 $31.00 $5,421 $54.21 .. -- 74.87% 74.87% 116.84% 116.84o/o 09/07-08/08 4.8%1 

"' currently_ approved by Statute and Rule 
** Additional ·increase Proposed by. DEQ under August20, 2009 Temporary Rulemaking 

*** Cumulative Annual CPI (AH Urban Consumers) 2005 {195.3)'to 2008 (215.303) increased 10.3% (ftp:/lftp.b\s.gov/pub/special.requests/Cpi/cpiaLtxt) 

Eac ·Title V Fees 081909 



State ofOregon 

Department of Environmental Quality Memorandum 

Date: 

To: 

From: 

Subject: 

July 28, 2009 

Environmental Quality Cq~issi\'p i /' 
\ j !) \I', dJJA-"'~/ 

Dick Pedersen, Director )j, ,Jl .r 

Agenda Item F, Informational Item: 2009 Budget and Legislative Agenda Update 
August 20-21, 2009 EQC Meeting 

Purpose of Item The purpose of this agenda item is to provide an update to the 
Environmental Quality Commission on the Department of Environmental 
Quality's 2009-11 Legislatively Adopted Budget and to review key 
budget implementation issues for 2009-11. This presentation will include 
an overview of agency bills and other bills affecting DEQ. It will also 
include an overview oflegislative commitments made during the 
Legislative Session such as upcoming rulemakings and special reviews 
that will come before the EQC. 

Background DEQ staff presented an update on the DEQ budget policy packages and 
bills of interest for the 2009 legislative agenda at the June EQC meeting. 
At that meeting, an update was provided regarding the budget status and 
key legislation as the end of Legislative Session was approaching. 

EQC 
Involvement 

Approved: 

2009 Legislative Session 

The 2009 Legislative Session started Jan. 12 and adjourned June 29. Later 
this summer, interim legislative committee hearings will begin and will 
be held periodically until the end of 2010. A supplemental Legislative 
Session is anticipated in February 2010. The Legislature held a 
supplemental session in 2008 as an experiment, and might eventually 
hold annual Legislative Sessions in Oregon. 

DEQ presented updates on the status of the 2009 bills and budget 
request at each of the EQC meetings during the 2009 Legislative 
Session. 

Report Prepared By: Gregory K Aldrich 
Phone: (503) 229-6345 



DEQ Budget Bills 

DEQ Legislative Upi:tate 
August 2009 

DEQ Appropriations Bill- Senate Bill 5521 is the main DEQ budget bill that includes the base 
budget as well as all the budget policy packages that are not supported by fee bills. This bill passed 
the Senate 19-11 and the House 38-21. 

State Omnibus Budget Bill- House Bill 5054 was the final budget adjustment bill of the 2009 Session that 
reduced funding for virtually all state agencies. Over $5.3 million dollars were disappropriated from the DEQ 
budget via this bill, including a reduction of $718, 130 in General Fund and $130,227 in Lottery Funds. 
Federal Fund reductions were over $600,000 and Other Fund reductions were nearly $3.9 million. 
Implementation of these reductions will not reduce staffing levels but will reduce the cost of individual 
positions and reduce statewide service charges to DEQ. · 

Bills Related to the Air Quality Program 

Greenhouse Gas (GHG) Reduction Measures- HB 2186 allows the Environmental Quality 
Commission to adopt targeted measures to reduce greenhouse gas emissions from the transportation 
sector, which accounts for approximately 33 percent of the greenhouse gas emissions in Oregon. 
Measures include a low carbon fuel standard, tire pressure checks for maximum fuel efficiency, 
standards for vehicle emission system replacement parts and reduced idling of commercial ships in 
port. The bill calls for a DEQ study of measures to improve truck fuel efficiency by retrofitting heavy 
and medium duty trucks to reduce air drag and rolling resistance. The bill also requires an evaluation 
by a special Metropolitan Planning Organization Task Force of land use and transportation scenarios 
and planning processes that accommodate growth while reducing GHG emissions. 

DEQ Work: Study of truck aerodynamics and idling and submit report and recommendation for 
legislation to an interim committee on or before October 1, 2010. 
Also, develop rules to implement the following authorities: 

a) adopt a low carbon fuel standard; 
b) prevent changes to motor vehicle pollution control systems; 
c) require motor vehicle service providers to check and inflate tires; 
d) restrict idling by commercial ships in port and provide alternatives to engine use. 

Report on implementation to interim legislative committees on or before December 31, 2010 
and the 2011, 2013 and 2015 Legislative Assemblies. Recommend adoption of rules for 
the low carbon fuel standard this biennium; rules for vehicle pollution control systems will 
be combined with the rule update to the Oregon Low Emission Vehicle Program, also this 
biennium; rules for the remaining authorities will be developed next biennium. 

Greenhouse Gas Reporting - Senate Bill 38 fills gaps in the Environmental Quality Commission's 
authority to require greenhouse gas reporting from imported power and distributed fuel, both major 
sources of greenhouse gas emissions. 

DEQ Work: Develop rules identifying the specifics of GHG reporting for these sources. Also, 
Evaluate funding mechanism for GHG reporting including a schedule of fees for electricity and 
fuel reporters. Report to the 2011 Legislature or any special session during the 2009-2011 
biennium. 

Item F 000002 



Heat Smart- Senate Bill 102 is an important measure to protect public health by speeding 
conversion from old polluting wood stoves to new certified wood stoves that are much cleaner. The 
bill accelerates the turnover of older uncertified woodstoves by requiring their removal upon sale of 
home; authorizes the Environmental Quality Commission to set emission standards for new 
woodstoves; and clarifies that materials banned from being burned outdoors may not be burned in 
woodstoves and fireplaces. This bill is a cornerstone of Air Quality's plan to meet the federal fine 
particulate standard. 

DEQ Work: Develop rules for removal of uncertified woodstoves upon sale of home, etc. 

Registration Fees (Alternative to Permitting) - Senate Bill 103 is a streamlining measure that will 
enable DEQ to implement new federal air quality regulations for hazardous air pollutants without 
requiring many small businesses to obtain permits. DEQ may allow a business to register with DEQ 
and pay a registration fee rather than obtain a permit and pay a permit fee. Registration is only 
available to small businesses that voluntarily participate in an environmental performance certification 
program where businesses perform pollution prevention and sustainable practices to not only meet all 
federal environmental regulations but go beyond compliance. The bill was requested by auto body 
shops, and has the enthusiastic support of the Northwest Automotive Trades Association. The bill 
also allows the Commission to set fees for greenhouse gas reporting. 

DEQ Work: Develop rules to establish a fee schedule for new area sources who want to avoid a 
permit and go beyond compliance. 

Title V Technical Correction - Senate Bill 104 corrects a technical problem with the Commission's 
authority to set Title V permit fees that would have resulted in a loss of revenue. 

DEQ Work: Develop rules to increase fees by the 2009 Consumer Price Index. 

Field Burning - Senate Bill 528 reduces field burning in the Willamette Valley by 2010 and a phase 
out of stack burning and propane flaming by 2013. The bill establishes 15,000 acres as the maximum 
amount of steep terrain burning. The bill also gives the EQC authority to cease all burning, allow up 
to 2,000 acres for emergency burning and establish critical non-burn areas. 

DEQ Work: Develop rules to reduce annual field burning acreage, provide exception provisions 
and increase fees. Rules must be adopted by June 2010, prior to the 2010 field burning season. 

Vehicle Inspection Hours of Operation - House Bill 2564 streamlines operation of Vehicle 
Inspection Stations by allowing DEQ to set evening hours based on demand, rather than staying 
open until 9 p.m. every Wednesday. This was an efficiency and organization health issue initiated by 
the inspectors themselves, and they are to be commended for pointing this out. 

DEQ Work: Vehicle Inspection Program will have to do outreach to inform the public about new 
station hours. 

Small Scale Local Energy Projects - House Bill 2952 lessens some of the technical requirements 
for air quality permitting of small scale local energy projects unless DEQ determines the source will 
pose a material threat to a nonattainment or maintenance area's ability to maintain compliance with 
air quality standards. The net effect will be reductions in methane emissions from landfills and a 
positive impact on air quality. DEQ worked with Associated Oregon Industries to make sure 
provisions in the bill retain DEQ's authority to impose the requirements if DEQ determines that the 
project will pose a threat to air quality. 

DEQ Work: DEQ is researching the need for rules. 

Oregon Jobs and Transportation Bill - House Bill 2001 funds multiple components of the state 
transportation system. 

DEQ Work: Requires DEQ to develop information and projections for GHG reduction goals for 
metropolitan service districts and submit to Land Conservation and Development Commission on 
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or before March 1, 2011. DEQ's Vehicle Inspection Program will have to make system changes 
for higher vehicle registration fees collected at VIP stations 

Reports to Interim Committees 
HB 2186 requires DEQ to submit a report and recommendation for legislation on truck aerodynamics 
and idling to an interim committee on or before October 1, 201 O; Report on general progress of HB 
2186 implementation to an interim legislative committees on or before December 31, 2010. 

Air Quality Reports to 2011 Legislature 
• HB 2186 - Report on general progress of HB 2186 implementation to the 2011, 2013 and 

2015 Legislative Assemblies 

• SB 38 - Evaluate funding mechanism for GHG reporting including a schedule of fees for 
electricity and fuel reporters. Report to the 2011 Legislature or any special session during the 
2009-2011 biennium. 

Bills Related to the Land Quality Program 

Invasive Species Council- House Bill 2213 expands the membership of the Oregon Invasive Species 
Council to include DEQ. 

DEQ Work: DEQ Director must formally appoint someone to serve as the DEQ representative on the 
council. Land Quality staff will participate in council proceedings and activities as appropriate. 

Ballast Water Task Force (Discharge Standards and Emergency Procedures) - House Bill 2714 continues 
the Shipping Transport of Aquatic Invasive Species Task Force (aka, the Ballast Water Task Force) until Jan. 
2, 2012 and requires the submittal of their report to the Legislature by June 1, 2010. In addition to making 
recommendations regarding the transport of aquatic invasive species, the task force also serves in an 
advisory capacity for any related administrative rulemaking efforts undertaken by DEQ. 

In addition, the bill authorizes the EQC to adopt new ballast water management requirements by rule 
for vessels discharging into state waters (that where practical and feasible are consistent with 
adjacent states). The current management practice required, mid-ocean ballast exchange, is a stop
gap measure that reduces the risk of transporting non-native species but does not provide sufficient 
environmental protection. Furthermore, this bill would authorize the EQC to define appropriate 
emergency procedures for managing high-risk ballast water (i.e., previously unmanaged ballast with a 
high probability of invasive species) when such ballast must be discharged into state waters. 

DEQ Work: Recommended names sent to Director Pedersen for appointment of task force members. 
Work with task force to identify, discuss and develop possible ·rulemakings for discharge standards and 
emergency procedures. Work with the task force to identify, discuss and develop recommendations for 
legislative report due, June 1, 2010. 

Paint Product Stewardship (Pilot Program) - House Bill 3037 creates a paint stewardship pilot program to 
reduce the generation of postconsumer paint by promoting its reuse and developing a process of collecting, 
transporting and processing it in an environmentally sound fashion. The bill requires the creation of a 
stewardship organization made up of paint manufacturers to implement and fund the program, including 
development of educational materials for consumers. It prohibits the sale of paint unless a producer is 
participating in a stewardship pilot program and retailers must provide information to consumers on collection 
I recycling I disposal options at time of sale. 

The bill also grants the pilot program protection from federal and state antitrust laws and requires the 
Department of Environmental Quality (DEQ) to supervise program. The law sunsets on June 30, 
2014. 
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DEQ Work: Review and approve-any plans submitted by a stewardship organization for the collection, 
transportation, recycling and safe disposal of paint." ryJe expect to review only one plan submitted by the 
entire industry.) Review and approve the financing identified in the plan to fund the stewardship 
organization's activities. Develop and maintain a website of participating paint producers. Work with 
retailers and paint industry to develop appropriate educational materials for consumers. Review annual 
reports from a stewardship organization on the performance of the pilot program. Monitor compliance 
and take necessary enforcement actions as appropriate. Prepare a legislative report by October 1 , 
2011 that describes the results of the pilot program and recommends whether the program should be 
made permanent. 

Land Quality Reports to 2010 Legislature 
Shipping Transport of Aquatic Invasive Species Task Force report is due by June 1, 2010 (HB 2714). 

Land Quality Reports to 2011 Legislature 
• Report by DEQ that describes the results of the paint stewardship pilot program and recommends 

whether the program should be made permanent is due by October 1, 2011 (HB 3037). 
• Report by DEQ regarding the discharges of sewage, gray water and hazardous materials from cruise 

ships is due by January 2011 (HB 3132). 
• Report by DEQ regarding additional programs and authority for managing wastes using a product 

stewardship approach is due prior to the 2011 session. 

Bills related to the Water Quality Program 

Water Quality 401 Certification Fees - House Bill 2185 removes existing exemptions regarding 
which types of projects can be charged fees for 401 certifications. This means that all 401 
certification applicants will need to pay a fee once rulemaking is done to change the fees. 

DEQ Work: Convene Advisory Committee to alter proposed fee table, develop timeline for new 
fees/positions, and begin rulemaking. 

Ecosystem Marketplaces Bill - Senate Bill 513 establishes a policy on ecosystem services and 
directs the Sustainability Board to convene an ecosystem services markets working group. If passed, 
DEQ expects to participate on the work group. 

DEQ Work: Participate in working group, provide updates to the EQC. 

Gray Water Bill - House Bill 2080 legalizes the use of gray water outside homes that are connected 
to a community sewer system. It establishes that a person may not construct, install or operate a 
gray water system without a permit from DEQ and directs the EQC to adopt rules for gray water 
permitting. 

DEQ Work: Convene and staff Advisory Committee, execute rulemaking plan. 

Phosphorous in Cleaning Agents Bill - Senate Bill 631 changes the limit for the amount of 
phosphorous allowed in non-commercial automatic dishwater detergents from 8.7 percent to 0.5 
percent 

DEQ Work: Develop and send letters to retailers, sellers and distributers of dishwasher 
detergents notifying them of the new requirements and then respond to any complaints or reports 
by the public of product being sold that does not meet the limit. Add information to DEQ's 
website. 
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Cruise Ship Bill- House Bill 3123 directs DEQ to study the impacts of sewage, gray water and 
hazardous material discharged from passenger vessels, the availability of facilities to remove and 
treat sewage from passenger vessels, and to report to the Legislature by January 2011. 

DEQ Work: Attend Cruise Ship tour in Astoria on September 22"'; review existing studies 
regarding cruise ship discharges from AK, WA, and CA; develop legislative report. This bill 
affects both the Water Quality and Land Quality Program; Water Quality is the lead. 

Sand and Gravel Mining Bill - House Bill 2929 requires the Department of State Lands to work with 
DEQ and the Department of Geology and Mineral Industries to study the feasibility of creating one 
state permit for in-water sand and gravel projects. 

DEQ Work: Participate in discussion regarding the feasibility of one state permit, assist in 
legislative report and updates as needed. 

Integrated Water Resources Strategy- House Bill 3369, among other items, requires the Water 
Resources Departmentto work with DEQ to develop an integrated water resources strategy for 
Oregon. 

DEQ Work: Assist WRD in developing a plan for implementing this section of the bill; provide 
regular updates to the EQC; work with the Water Resources Commission as needed; participate 
in the town hall meetings; provide water quality information and policy direction. 

Water Quality Reports to 2010 Legislature 
Wastewater Permitting Program Improvements and Measures; final report is due to Legislature and EQC 
Jan. 31, 2010. 

Water Quality Reports to 2011 Legislature 

• Wastewater Permitting Program Improvements and Measures; final due Jan. 7, 2011. 
• Groundwater -required by statue to report to each Legislature; final due Jan. 7, 2011. 
• Operator Certification--statute requires joint report with OHS to each new Legislative Session; final 

due Jan. 7, 2011. 

Bills related to Enforcement 

Maximum Enforcement Penalties - Senate Bill 105 increased the maximum possible statutory penalties 
for most violations of laws administered by DEQ from $10,000 to $25,000. The bill did not disturb the 
penalty rules that the EQC has already adopted in Division 340-012. Under existing penalty rules and 
formulas, few penalties will exceed $10,000. Modification of those rules would be necessary to 
implement the additional authority given by the bill. 

DEQ Work: To more fully implement the new ma~imum enforcement penalties, a rulemaking will 
be needed to revise the existing enforcement penalty matrix. 
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Figure 4 

2007-2009 Approved vs 2009-2011 Legislative Approved Budget 
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Figure 5 

2009-2011 Legislative Approved Budget 
Operating Budget - $206, 763,581 
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Fact Sheet 

DEQ 2009-11 Budget 
Background 
The Legislature approved $402 million for 
DEQ's 2009-11 budget, of which $195 million, 
or 49 percent, is funding for loans to Oregon 
communities for clean water projects and debt 
service on bonds. The substantial grovvth in new 
funding for these loans and grants from the 
federal stimulus package and the president's 
proposed 2010 budget, is coupled with increased 
demand from communities. These projects 
improve the quality of Oregon's vvater and have 
a positive impact on local jobs and the Oregon 
economy. 

While this increase in loans and grants is directly 
responsible for a 20 percent increase in DEQ's 
total budget relative to the 2007-09 biennium, 
these loan funds are pass-through only and 
cannot be used to provide any ofDEQ's other 
environmental services. DEQ's operating budget 
for its core services consists of the remaining 
$206 million. 

In addition to the budget approved through 
Senate Bill 5521, House Bill 5054 further 
reduced DEQ's 2009-11 budget by more than $5 
million. The bill reduced general fund by an 
additional $718,000 and lottery funds by 
$130,000. These reductions affect DEQ's 
compensation package, but not air, land or \.Yater 
program work or number of full-time employees. 

For DEQ's ongoing operations, the budget 
approves: 
• $33.3 million in general fund, a 14 percent 

reduction and 18.4 fewer flill-time positions 
compared to DEQ's 2007-09 Legislatively 
Approved Budget. 

• $5.4 million in lottery funds, maintaining the 
same level of services as 2007-09. 

• $36 million federal funds, a $5.3 million 
increase driven mainly by federal stimulus 
money for leaking underground storage tank 
cleanups ($2. 7 million) and diesel upgrade 
grants ($1.7 million), as well as a grant for 
maintaining the McConnick and Baxter 
cleanup site ($1.3 million). Most of the 
increase will be used directly in Oregon 
communities rather than funding DEQ 
services. 

• $138 million in other funds, mostly fl·om fees. 
The increase is driven by a $5.3 million 
increase in E-waste recycling budget to fund a 
contractor recycling program. 

In the 2009-11 operating budget, general funds 
make up 14 percent of the budget, lottery funds 
contribute 3 percent, federal funds provide 17 
percent, and fees and other revenues provide the 
majority - 66 percent. 

2009-2011 Total Legislative Approved 
Operating Budget 

(Excludes Non-Lim~_M.Ql!el>!§~ce) • $206,763,581 

/~ 

Other 
136,664,376 

66% 

Federal 
35,930,314 

17% 

The budget funds 790 staff (full time 
equivalents), a net decrease of 7 .18 staff from 
2007-09 levels. While general fund reductions 
reduced 18.4 positions, the budget also approved 
10.34 new positions for continuing and new 
work. 

Air Quality Program budget 
The Air Quality Program's $53 .7 million budget 
includes a $2.1 million general fund decrease 
since 2007-09, to a 2009-11 level of $7.8 
million. The budget also includes $38.5 million 
in fee funding and a $7 .4 million in federal 
funding, including $1.lmillion from a one-time 
federal stimulus grant. The budget supports 
236.27 full-time employees, compared to 230.44 
for 2007-09. 

}Reductions. Air quality had a general fund 
reduction of $2.2 million which resulted in the 
following effect on program activities: 
• Reduced Clean Diesel grants ($1 million) and 

staffing for diesel reduction outreach and grant 
administration (2 FTE). 

• Reduced air quality technical assistance to 
small businesses (0.5 FTE). 

•· Eliminated one air toxics monitoring site in 
Medford (1 FTE). 

• Reduced enforcement work on open burning 
violations (0.5 FTE). 

• Reduced general fund support for Lane 
Regional Air Protection Agency ($74 K). 

-~ 

~ 
I •l :(•1 
State o1 Oregon 
Department of 
Environmental 
Quality 

Office of the Director 
811 SW61}..Avenue 
Portland, OR 97204 
Phone: (503) 229-5696 

(800) 452-4011 
Fa.."C: (503) 229-6762 
www.oregon.gov/DEQ 

DEQ is a leader in 
restoring, mai11taining and 
enhancing the quality of 
Oregon's air, land and 
water. 

Contacts: 

Dick Pedersen 
Director 
(503) 229-5300 

Greg Aldrich 
Government Relations 
Manager 
(503) 229-6345 

Last Updated: 08/11/09 
By: M.Aerne 
DEQ 09-MSD-005 
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• Eliminated support for multi-state air quality 
modeling center, which provides technical data 
for air pollution reduction work ($206 K). 

Highlights. The Air Quality Program received 
authority for the following new and continuing 
work: 
• Permitting, enforcement and technical 

assistance for new sources subject to 
recently adopted federal regulation for 
hazardous air pollutants. 

• Developing and implementing a new 
greenhouse gas reporting program for 
Oregon, supported by fees on program 
participants. 

• Restoring an engineering position for Title 
V permitting and compliance work. No new 
fees. 

• Restoring a diesel grant administration 
position and some of the diesel grants using 
one-time federal stimulus funding. 

Water Quality Program budget 
The Water Quality Progran1's $58 million budget 
includes a $870,000 general fund decrease from 
2007-09, to a 2009-11 level of $19.3 million. 
The budget also includes $5.4 million in lottery 
funds, $12 million in federal funds, and $21.2 
million in fees. The budget funds 239.01 full
time employees, compared to 241.45 for 2007-
09. 

Reductions. A $1.7mi11ion general fund 
reduction, eliminating 8 fu11-time employees 
from the program, will af!ect water quality 
activities as follo\.vs: 
• Eliminated the Oregon Plan biomonitoring 

program ( 4 FIE). 
• Reduced communications and outreach (1 

FTE). 
• Reduced program support (1 FTE). 
• Reduced stonnwater program (2 FTE). 

Highlights. Although the program had general 
fund reductions, DEQ also received authority for 

) the following new and continuing work: 
• Supporting ongoing implementation of 

Senate Bill 737, including providing 
technical assistance to municipal wastewater 
treatment plants that need to develop toxic 
reduction plans, developing guidance 
documents, reviewing the persistent 
pollutant plans submitting and incorporating 
those plans into permits. 

• Assisting municipalities on water and 
wastewater infrastructure and opportunities 
for reducing their carbon footprints; 
conducting work associated with the 
required EPA Clean Watersheds Needs 
Survey; and conduct additional outreach and 

marketing for the program, which EPA has 
requested. 

• Restoring 2.5 positions in the Onsite Septic 
System Program that are unaffordable in the 
2009-11 biennium. 

• Continuing federal funds to protect drinking 
water in Oregon. 

• Continuing federal funds to monitor bacteria 
levels at Oregon's coastal beaches. 

Land Quality Program budget 
The Land Quality Program's $72 million budget 
includes a general fund reduction of $1.4 million 
from 2007-09, to a 2009-11 level of$1.0 million. 
The budget also includes $55.6 million in other 
funds and $15.4 million in federal funds. The 
budget funds 229.12 FTE,just short of the 
229.92 FTE approved for 2007-09. 

Reductions. The Land Quality Program had a 
$1.4 million general fund reduction, which 
affects program activities as follows: 
• Reduced hazardous waste compliance 

inspections (1 FTE). 
• Reduced hazardous waste program 

management (1 FTE). 
• Reduced hazardous waste technical assistance 

(lFTE). The program saved additional general 
funds by shifting FTE to other funding 
sources, making program work, primarily in 
the hazardous waste program, more reliant on 
fee funding. 

In addition, $957,000 of orphan site cleanup 
program funds will be used to pay a portion of 
general fund debt service, reducing the amount 
available to clean up contaminated sites. 

Highlights. The budget authorizes development 
of product ste\vardship policies and programs, 
funded with existing fees. 

Cross Program 
Cross program is not a program, but a budget 
structure for funding activities crossing more 
than one media (air, land or water). 

Reductions. The Cross Media Program's general 
fund budget was reduced by $169,000, which 
affects program activities as follows: 
• Reduced Economic Revitalization Team 

support of Oregon communities (.60 FTE). 
The FTE will be redirected to environmental 
work in other DEQ programs. 

Highlights. DEQ received continued federal 
funding for positions working on the National 
Environmental Exchange Network. (J 

IJE0-lKJ 
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Agency Management 
Reductions. The Agency Management Program 
is funded by a surcharge on the air, water and 
land quality budgets. Due to program budget 
reductions, the Agency Management Program's 
budget is reduced by $1 million and 5.5 full-time 
employees. The reductions affected activities as 
follows: 
• Eliminated senior policy support for high 

priority environmental issues (1 FTE). 

• Eliminated policy support for performance 
measure coordination (1 FTE). 

• Eliminated support for Communication and 
Outreach and Human Resources (1.5 FTE). 

• Elin1inated grant coordination (1 FTE). 
• Eliminated an Accounting position (I FTE). 

Alternative formats 
Alternative formats (Braille, large type) of this 
document can be made available. Contact DEQ's 
Office of Communications & Outreach, 
Portland, at (503) 229-5696, or toll-free in 
Oregon at 1-800-452-4011, ext. 5696. 

~ 
m:c•·1ic1 
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DEQ's 2009-11 Legislative Agenda 
August 20, 2009 EQC Talking Points 

Brief Presentation Outline 
• Purpose: 

o Legislative Update 
• Review of key bills 
• Work efforts for this biennium 

o 2009-11 Budget Status 
• Review of Legislative Approved Budget 

o 2010 Special Session 
o Preparing for 2011 Session 

Legislative Update: 
• Review of key bills affecting DEQ 
• DEQ work efforts for the 2009-11 biennium 
• See pages "Item F 2-6" 

2009-11 Budget Status 
• Review of Legislative Approved Budget 
• See pages "Item F 7-13" for budget charts 

• 2007-09 vs. 2009-11 Legislative Approved Budget: 
o Full budget: $298M vs. $402M 
o Operating budget: $194M vs. $207M 
o FTE: 797 vs. 790 

• 2009-11 Legislative Approved Budget 
o See pages "Item F 14-16" for budget fact sheet 

o New policy packages 
o Reduction Options taken by Ways and Means 
o Additional reductions taken by HB 5054 - to reduce cost of an employee: 

• 12 furlough days in draft union contract - 2.5% pay reduction -
ratification is needed 

• Number of manager furlough days have not been announced 
• Rollback of top salary step implemented 7 /1 /08 for managers and 

discussion of rollback of new top salary step (scheduled 6/30/09) 
for represented staff. 

• Freeze merit (annual salary step) increases. 



2010 Special Session: 
• Details are being worked out 
• No Executive Branch bills 
• Tentative dates 

Preparing for the 2011 Session: 
• Initial planning to start in fall 2009 
• Budget development 
• Legislative concept development 

Next Steps: 

Next EQC meeting - October 2009 
• Update on 2010 Special Session 
• Initial thought and ideas for budget and legislative concepts for 2011 Session 
• Review of proposed 2011 Session preparation process and schedule 

Questions? 



State of Oregon 

Department of Environmental Quality Memorandum 

Date: 

To: 

From: 

Subject: 

Reason for 
EQC Action 

Background 

EQCAction 
Alternatives 

July 28, 2009 
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) 
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Dick Pedersen, Director f ,;Jr! ' ) 
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Agenda Item G, Action Item: Issuance ofDEQ Pollution Control Bonds 
August 20-21, 2009 EQC Meeting 

Under ORS 286A.025, a state agency must request the State Treasurer to 
issue bonds for the agency. The proposed Environmental Quality 
Commission resolution will give the Department of Environmental 
Quality the authority to request the issuance of bonds under ORS 
468.195 to 468.260. 

DEQ has used bonding for several decades to finance solid waste 
disposal facilities, municipal sewage treatment facilities, water pollution 
control facilities and cleanup of contaminated orphan sites. DEQ works 
with financial advisors, bond counsel, and the State Treasurer in issuing 
and selling bonds. For a more detailed explanation of the uses and 
history of Pollution Control Bonds, see Attachment B. 

Approval of this bond sale will provide DEQ with $10 million in 
matching funds for up to $50 million of federal Clean Water State 
Revolving Fund grants in the 2009-2011 biennium. DEQ will be able to 
accept additional CWSRF grants only if the EQC adopts the resolution,. 

DEQ 
Recommendation 

DEQ recommends that the commission adopt the resolution in attachment 
A authorizing DEQ and the State Treasurer to sell $10 million in bonds 
for Clean Water State Revolving Fund matching funds during the 2009-
2011 biennium. 

Attachments A. Resolution Authorizing and Requesting Issuance of Bonds . 

B. Pollution Control Fund and State Pollution Control Bonds 
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Agenda Item G, Action Item: Issuance of DEQ Pollution Control Bonds 
August 20-21, 2009 EQC Meeting 
Page 2 of2 
Approved: 

Section: 

Division: 

Prepared By: Jim Roys and Jim Harris 
Phone: (503) 229-6817 
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Attachment A 
August 20-21, 2009 EQC Meeting 

RESOLUTION AUTHORIZING 
AND REQUESTING ISSUANCE OF BONDS 

Section 1. Findings. 
The Environmental Quality Commission of the State of Oregon finds: 

A. ORS 286A.025 allows the Oregon State Treasurer to issue bonds for a state agency if 
requested by the state agency. 

B. The Department of Environmental Quality recommends that the Environmental Quality 
Commission adopt this resolution authorizing DEQ to request the state treasurer to issue $10 
million of General Obligation Pollution Control Bonds for Clean Water State Revolving Fund 
match. · 

Section 2. Resolutions. 
The Environmental Quality Commission of the State of Oregon hereby resolves: 

A. The Oregon State Treasurer is authorized and requested to issue State of Oregon General 
Obligation Pollution Control Bonds in amounts that the state treasurer determines, after 
consultation with the DEQ director or the director's designee, sufficient to provide funding for 
Clean Water State Revolving Fund match and to pay costs associated with issuing the bonds. The 
state treasurer may issue the bonds in one or more series at any time during the 2009-11 
bienninm; allow the bonds to mature, bear interest and be subject to redemption; or sell the bonds 
according to terms established by the state treasurer after consultation with the DEQ director or 
director's designee. 

B. DEQ must comply with all provisions of the Internal Revenue Code of 1986, 
as amended, that are required to exclude interest on tax-exempt General Obligation Pollution 
Control Bonds from gross income. DEQ must pay any rebates or penalties that may be due to the 
United States under Section 148 of the code in connection with the bonds. The DEQ director or 
the director's designee may, on behalf ofDEQ, enter into covenants for the benefit of the owners 
of the bonds to maintain the tax-exempt status of the bonds. 

Section 3. Other Action. 
The DEQ director or the director's designee may, on behalf ofDEQ, execute any agreements or 
certificates, and take any other action that is desirable, to issue and sell the bonds and to provide 
funding for the purposes described in this resolution. 

Item G 000003 



Attachment B 
August 20-21, 2009 EQC Meeting 

Pollution Control Fund and State Pollution Control Bonds 

ORS 468.215 authorizes the Pollution 'control Fund to separately account for the receipt and 
expenditure of State Pollution Control Bonds. 

Article XI-Hof the Oregon Constitution authorizes State Pollution Control Bonds, The article 
empowers the state "to lend credit for financing pollution control facilities or related activities, to 
provide funds "for the purpose of planning, acquisition, construction, alteration or improvement 
of facilities for or activities related to, the collection, treatment, dilution and disposal of all forms 
of waste in or upon the air, water and lands of this state." The article also allows funds to be 
advanced "by contract, grant, loan, or otherwise" to state agencies and local units of govermnent, 
and the state to purchase fmancial instruments issued by units of local government, to talce 
advantage of the state's credit rating in financing pollution control facilities. Article XI-H was 
adopted in 1970 and amended in 1990. 

Authorized Uses of the Pollution Control Fund: The Department of Environmental Quality is 
responsible for the administration of the Pollution Control Fund. ORS 468.220 authorizes its use 
for several purposes, including: 
• Financing municipal sewage treatment facilities or sewerage systems (as defined in ORS 

468B.005), and related planning 
• Financing local government solid waste disposal facilities and related planning 
• Funding the Orphan Site Account for the cleanup of contaminated sites where the responsible 

party is either unknown, unwilling, or unable to pay for necessary cleanup 
• Funding the Sewer Assessment Deferral Loan Program Revolving Fund, which funds local 

govermnent financial assistance programs associated with water pollution control projects, 
typically to homeowners who can't afford increased assessments 

• Providing matching funds for federal grants made available to capitalize the Water Pollution 
Control Revolving Fund, commonly called the Clean Water State Revolving Loan Fund or 
CWSRF. 

Historical and Current Uses of the Pollution Control Fund: DEQ used the fund in the 1970s 
and 1980s to finance solid waste disposal facilities and municipal sewage treatment facilities. 
Those debts have been retired. In the early 1990s, State Pollution Control Bonds were issued to 
provide funds to purchase debt issued by the cities of Portland and Gresham to finance water 
pollution control facilities, and to establish a Sewer Assessment Deferral Loan Program. As of 
2004 all these bonds had been fully paid. 

Bonds have been issued since the early 1990s primarily to provide funding for the Clean Water 
State Revolving Loan Fund, and the Orphan Site Account. The attached "Pollution Control 
Bonds History and Status" chart shows the amounts issued and outstanding for each of these 
programs. 

Repayment of Bonds Issued: The Oregon Constitution, Article XI-H, allows for repayment of 
Pollution Control Bonds through an ad valorem tax to be levied on all taxable property in the 

Item G 000004 



Attachment B 
August 20-21, 2009 EQC Meeting 
Page2 of2 

state. The tax has never been levied, and bond debt has been serviced with diverse funding 
through repayments ofloans from the Water Pollution Control Fund, Assessment Deferral Loan 
Revolving Fund and the Clean Water State Revolving Fund; general and lottery fund 
appropriations; fees levied specifically to repay orphan site debt; payments of interest and 
principal from municipalities whose bonds were purchased by the state; and user fees on 
borrowers. Funds used for debt service, except general and lottery funds, are deposited to and 
expended from the Pollution Control Sinking Fund, as directed by ORS 468.230. 

Accounting for Bonds and Debt Service: Proceeds from the sale of pollution control bonds are 
deposited to the Pollution Control Fund. Each bond issue is tracked separately. Similarly, funds 
received for repayment of bond issues (except general fund and lottery) are deposited to the 
Pollution Control Sinking Fund, and tracked by bond issue. Maintaining separate funds for bond 
proceeds and debt payments (sinking fund) is standard goverrnnent accounting practice. Some 
additional accounting practices are mandated by statute for the Orphan Site Account, at least in 
part to ensure that no cost recoveries from responsible parties are used for debt service. This 
additional control was established to ensure that bond administration meets IRS tests for tax-free 
bonds. 

Original "Pollution Grants and loans for solid waste 
Control Bonds" disposal & municipal sewage 187,500,000 

treatment facilities 

Special Assessment To purchase debt issued by the cities 
Improvement Bonds of Portland and Gresham to finance 95,640,000 

water pollution control facilities 
Sewer Assessment Local goverrnnent financial assistance 
Deferral Loan Program programs associated with water 5,500,000 

pollution control projects 
Orphan Site Cleanup Cleanup of contaminated sites where 

0 

0 

0 

the responsible party is either 
62,735,000 24,872,419 

unknown, or unwilling or unable, to 
pay for necessary cleanup 

Clean Water State Matching funds for federal grants 
Revolving Fund Loan made available to capitalize the Clean 43,780,000 14,997,581 
Program Water State Revolving Fund 

Total, excluding original "Pollution Control Bonds" $207,655,000 $39,870,000 
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CERTIFICATE REGARDING APPROVAL OF RESOLUTION 

On behalf of the State of Oregon Department of Envirornnental Quality I hereby 
certify as follows with respect to the "Resolution Authorizing and Requesting Issuance of 
Bonds" that was presented as "Agenda Item G Action Item: Issuance ofDEQ Pollution Control 
Bonds" at the August 20-21, 2009 Envirornnental Quality Commission Meeting 

1. I am the Director of the Department of Environmental Quality and authorized by 
Section 3 of the resolution to take all action that is desirable to provide funding for the purposes 
described in the resolution. 

2. At its regular meeting on August 20, the Envirornnental Quality Commission 
approved the resolution. 

3. All five members of the Envirornnental Quality Commission were present at that 
meeting; they constituted a quorum and unanimously approved the resolution. 

Dated as of this l _<(day of August, 2009. 

State of ~'ion Department of Environmental Quality 

/f/~~L_. . 
Dick Pedersen, Director 



State of Oregon 

Department of Environmental Quality Memorandum 

Date: July 28, 2009 

To: 

From: 

Environmental Quality CompiJssionf 

Dick Pedersen, Director LVu) ! 

Subject: Agenda Item H, Rule Adoption: Composting Facility Rulemaking 
August 20-21, 2009, EQC Meeting 

Why this is 
Important 

DEQ 
Recommendation 

Background and 
Need for 
Rulemaking 

Composting facilities provide numerous environmental and waste reduction 
benefits. However, if not conducted in the proper manner or at a proper location, 
composting has the potential to cause envi[onrnental problems including surface 
water and groundwater contamination. Th;;° proposed rules will provide more 
streamlined, risk-based permitting and greater environmental benefits, ensuring 
protection of public health and the environment while allowing Oregon's 
composting industry to grow. The rules focus DEQ resources on sites with the 
greatest risk to human health or the environment. 

The Department of Environmental Quality recommends that the Environmental 
Quality Commission amend the existing rules to regulate composting facilities as 
presented in Attachment A. 

Composting facilities are operations that process various organic feedstocks into a 
finished product called compost. The most commonly used feedstocks for 
composting are yard debris, wood waste, manure and food waste. Under Oregon's 
solid waste laws and rules, these feedstocks are solid waste and composting facilities 
that process these wastes are disposal sites. DEQ is responsible for regulating 
disposal sites, including composting facilities, to ensure protection of human health 
and the environment. 

DEQ first began regulating composting facilities under rules designed for the 
regulation of solid waste landfills. It became clear that those rules were not 
appropriate for regulation of composting facilities. In July 1997, the commission 
adopted the existing rules for regulation of composting facilities. The existing 
rules were drafted in response to citizen concerns about odor and water quality 
problems, and to composting industry concerns that application of the landfill 
rules would discourage composting. 

The existing rules include a complex scheme of three different types of solid 
waste permits with exemptions from permitting for smaller facilities, institutional 
composters and some agricultural composters. The permit types and exemptions 
are based on the types, amounts and sources of feedstocks used by the composting 
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Agenda Item H, Rule Adoption: Composting Facility Rulemaking 
August 20-21 EQC Meeting 
Page 2 of 7 

Effect of Rule 

operation. Stakeholders have stated that the existing rules are unclear and overly 
restrictive and do not create a level playing field for all composters. The rules also 
need updating to address unresolved stormwater permit and groundwater 
protection issues, and to require human pathogen reduction. In response, DEQ and 
stakeholders decided to revise the 1997 rules. 

DEQ initially proposed amendments to the composting facility rules in January 
2008. Public comments on the proposed amendments revealed a number of 
unresolved and contentious issues, primarily centered on the agricultural and other 
permit exemptions and groundwater protection requirements. The solid waste 
program conducted extensive discussions internally and with interested persons to 
resolve those issues. These proposed rules address those concerns, in a structure 
dramatically different from the existing rules. 

These proposed rules resolve problems with the existing rules by creating a new 
and integrated approach to composting facility rulemaking. This approach 
provides for: (1) enviromnental performance standards that must be met by all 
composting facilities; (2) ail initial, site-specific environmental risk assessment for 
each facility; (3) a simplified registration permit for low risk facilities; ( 4) a 
flexible, site-specific plan approval and permit process for facilities that present 
more enviromnental risk; and (5) specific rules and a process for evaluating and 
addressing potential groundwater contamination. 

Specifically: 

• The proposed rules create clear environmental performance standards that all 
composting facilities, regardless of size, location or types of feedstocks, must 
meet. Composting facilities will be allowed to decide for themselves how they 
will meet those standards. Composting operators will select and implement 
measures that will meet environmental performance goals, subject to DEQ 
review and approval. 

• Under the previous proposal, all composting facilities would have been 
required to conduct all operations on impermeable surfaces, unless DEQ 
granted a variance. Many composters, especially smaller operators, believed 
that requirement was unnecessary and could be fmancially burdensome. The 
proposed rules address this issue by providing an initial environmental risk 
screening of all new and existing composting facilities. DEQ will evaluate all 
facilities for risks to surface water and groundwater, and for the potential to 
create offsite odor problems. The screening process will be based on facility 
size and operational characteristics, and on site-specific physical 
characteristics such as the amount of rainfall, distance to surface water, depth 
to groundwater, distance to residences and other factors. 
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Agenda Item H, Rule Adoption: Composting Facility Rulemaking 
August 20-21 EQC Meeting 
Page 3 of 7 

Commission 
Authority 

Stakeholder 
Involvement 

• The proposed rules create a two-tiered permitting structure to align with the 
risk screening described above. This two-tiered system will make the 
composting program more efficient and focused because the level ofDEQ 
involvement will be proportional to the potential environmental risk presented 
by the facility. 

o Composting facilities that DEQ determines are low risk operations 
will operate under a low-cost registration permit. For these low risk 
facilities, DEQ oversight will be based primarily on complaints and 
other information received. 

o Composting facilities that DEQ determines present more 
environmental risk must submit a facility operations plan for DEQ 
approval. The plan must describe how the facility will be designed, 
constructed, and operated to address the identified environmental 
risks. These facilities will operate under a compost permit and 
receive more traditional regulatory oversight. 

• The previous rule package included a new general stormwater permit, 
designated 1200-CP, designed specifically for composting facilities. This 
proposed permit was similar to the 1200-Z, the general industrial stormwater 
permit composting facilities currently use, but included some additional 
compost-specific benchmarks for biological oxygen demand and other 
constituents. DEQ reviewed the status of the proposed 1200-CP permit after 
litigation involving the 1200-Z. Based on that review and advice from the 
Department of Justice, DEQ has decided not to move forward with the 1200-
CP at this time. We will evaluate the status of the 1200-CPand next steps as 
we work on revision to the 1200-Z. In the meantime, composting facilities 
may continue to register and operate under the 1200-Z. DEQ is also 
encouraging composting facilities to consider opportunities to beneficially 
reuse stormwater and facility process water. For example, facilities could use 
this water to water compost piles during dry months or to irrigate crops as 
alternatives to discharging into surface water. 

The commission has authority to take this action under ORS 459.045, 459.205, 
459.215, 459.225, 459.235, and 459A.025. 

A composting facility rulemaking work group of composting facility operators, 
local and regional governments, Compost Council of Oregon representative, 
agricultural composters and other interested parties met more than fifteen times 
between February 2004 and October 2007 to develop the proposed rules. In 
addition, DEQ also conducted a survey of composting facility operators in 
October 2005, contacting 75 percent of the permittees. Of those surveyed, only 
two were unaware that DEQ was conducting this rulemaking process. Twenty-
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seven facilities reported that they were involved in the process and attended 
meetings or followed the process by viewing the minutes on DEQ's website. 

In the fall of2008, DEQ met with representatives of commercial composting 
operations and local govermnents to discuss the proposed rules, and held a 
workshop for farm-based composting facilities on the proposed rules. In February 
2009, just before the proposed rules were offered for public comment, DEQ 
provided the external workgroup with copies of the rulemaking documents for 
their review and comment, and met with the group to discuss the rules. 

The advisory committee membership list is set out in Attachment C. 

Public Comment A public comment period extended from April I, 2009, to April 30, 2009, and 
included public hearings in Bend, Eugene, and Portland. Twenty-four persons 
submitted comments on the proposed rules. Most of the comments supported the 
proposed rules and offered minor suggestions and technical edits. The major 
comments are reflected in the Key Issues below. Please see the summary of all 
comments and DEQ's responses in Attachment B. A copy of the full comments is 
available upon request. 

Key Issues The key issues raised during the public comment period were: 

I. What is the appropriate composting facility size below which a facility should 
not be required to go through the screening and registration or permitting 
process? 

Discussion: The existing rules allow composting facilities processing fewer than 
20 tons of feedstocks per year to operate without a DEQ permit or significant 
regulatory involvement by DEQ. DEQ and some stakeholders considered that 
limit too low. In the rules proposed in 2008, DEQ proposed raising that limit to 
25 0 tons per year of most feedstocks, which was viewed as too high by many 
stakeholders, who argued that smaller facilities that were improperly constructed 
or operated could cause environmental problems. After reconsideration and 
discussion with stakeholders, these proposed rules allow a limit of I 00 tons per 
year for most feedstocks, with a limit of 20 tons per year of dead animals or food 
wastes, without significant DEQ involvement. Materials depicting composting 
operations of various sizes are available upon request. 

A number of individuals argued that the proposed I 00 tons per year limit was too 
high and could lead to environmental damage or a proliferation of smaller 
composting operations designed to avoid the requirements of the rules. Other 
comm enters argued that the 100-ton limit was too small and would restrict the 
development of new composting operations. 
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Recommendation: DEQ recommends adopting the proposed 100 tons per year 
exemption limit. To address potential risks from smaller facilities, all composting 
operations, including facilities smaller than I 00 tons, must meet the environmental 
performance measures described above. In addition, the rules allow DEQ to bring 
smaller facilities into the screening and permitting process if necessary to protect 
public health or the environment. To address the possibility that larger facilities 
might not cause environmental problems, DEQ has proposed the environmental 
risk screening and simplified registration for low-risk facilities. 

2. Do the proposed rules provide an unnecessary burden, in favor of 
environmental protection, that will restrict the growth of composting in Oregon? 

Discussion: DEQ has statutory responsibilities to regulate composting operations 
to protect human health and the environment. At the same time, DEQ recognizes 
that composting can produce significant environmental and solid waste reduction 
benefits. The proposed rules create a regulatory system that provides a low level 
of regulatory involvement and burden for facilities that present little 
environmental risk. The proposed rules also provide a streamlined, operator
driven process for addressing issues at facilities that may present environmental 
problems. 

Recommendation: DEQ recommends the commission adopt the rules as proposed. 
DEQ believes the proposed rules provide for a reasonable, efficient, and 
streamlined regulatory process that will protect the environment while allowing 
the growth of composting in Oregon. 

3. Does the site-specific approach and flexibility in the proposed rules create the 
likelihood that implementation of the rules will be based on the subjective 
judgment of individual DEQ staff, leading to inconsistent application of the rules? 

Discussion: DEQ intends to conduct the screening using a panel that includes a 
hydrologist and a solid waste program staff person from each regional office. This 
panel will screen all facilities statewide to insure consistent application of the 
screening section of the proposed rules. DEQ has prepared an internal 
management directive to guide staff through the screening process. DEQ made 
this document available to stakeholders and can provide it to the commission upon 
request. 

At the conclusion of the screening process, DEQ will make a determination about 
current and potential environmental risks at each facility. DEQ intends to work 
with each facility operator through the screening process and will provide an 
opportunity for operators to meet with DEQ concerning any disputed screening 
decisions. To create a baseline for future screening decisions, provide 
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Next Steps 

transparency in decision-making, and allow interested persons to evaluate the 
screening decisions, DEQ will make all screening decisions publicly available. 

As discussed previously, low risk facilities will exit the process and operate under 
a simplified registration. For sites that present environmental risk, DEQ will 
identify the risks, after which it will be the responsibility of each facility to decide 
how it will address its particular environmental issues. The facility will work with 
DEQ on solutions to those issues. After final DEQ approval, the facilities will 
incorporate those measures into their facility operations plan. Facilities with 
different environmental issues will adopt different measures. Facilities with 
similar environmental issues may arrive at different solutions to those problems 
based on facility-specific factors such as location, geography, land base, water 
reuse opportunities, feedstocks, methods of operation, and others . 

. The Department will identify facilities with similar issues that might be expected 
to propose similar measures. Solid Waste staff responsible for each facility will 
coordinate with staff assigned to other facilities with similar issues during the 
development and approval of facility operating plans. This coordination will 
provide consistency and will also allow Department staff and operators the 
opportunity to compare proposed solutions to various problems. 

Recommendation: DEQ recommends the commission adopt the rules as proposed. 
DEQ agrees that similarly situated facilities should receive the same regulatory 
response. DEQ will implement a number of measures to ensure consistent 
application of the rules in similar circumstances. At the same time, DEQ 
understands that consistent application of the rules does not necessarily mean that 
all facilities should be treated the same, regardless of facility-specific differences. 
The proposed rules and implementation plan will provide consistency while 
allowing individual operators the flexibility to develop and implement measures 
appropriate for that facility. 

If adopted by the commission, the proposed rules would become effective upon 
filing by the Secretary of State, 

DEQ will implement the rule as described in the Rules hnplementation Plan. The 
plan is available upon request. hnplementation tasks include: 

• Work with stakeholders and, as appropriate, the external advisory 
committee to develop new registration and composting facility permits. 

• Revise enforcement guidance consistent with the new rules. 
• Create and distribute a packet of information describing the new rules, 

time line for implementation, and schedule for transition from existing 
permits to new registration and permits, and how the rules will affect 
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Attachments 

Available Upon 
Request 

A. 

B. 
C. 
D. 
E. 
F. 
G. 

1. 
2. 
3. 
4. 
5. 

existing and proposed composting facilities. 
• Develop new application packets. 
• Conduct training for DEQ staff in implementation of the new rules. 
• Meet with Oregon Department of Agriculture to discuss coordination with 

ODA as the rules are implemented. 
• Meet with individual composting facility operators and conduct 

informational meetings as necessary or upon request to discuss and explain 
the new rules to composting operators. 

Proposed Rule Revisions 
1. Summary of Rule Revisions 
2. Proposed Rule Revisions - Division 12 
3. Proposed Rule Revisions -Division 93 
4. Proposed Rule Revisions - Division 96 
5. Proposed Rule Revisions - Division 97 
Summary of Public Comments and Agency Responses 
Work Group Membership 
Presiding Officer's Report on Public Hearings 
Relationship to Federal Requirements Questions 
Statement of Need and Fiscal and Economic Impact 
Land Use Evaluation Statement 

Legal Notice of Hearing 
Cover Memorandum from Public Notice 
Written Comments Received 
Rule Implementation Plan 
Screening Guidance Internal Management Directive 

Approved By: 

Section:_..h'l:Z'.!'l/JJ_JL.!£1.l:ijffijl[_~.-.,--
Solid Waste Manager 

Division: _ _./u,_..,_'M.,.t~~+__.:':'.::I~~ 
Land Quality 

Report Prepared By: Charlie Landman 
Phone: (503) 229-6461 
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State of Oregon 
DEPARTMENT OF ENVIRONMENTAL QUALITY 

Rulemaking Proposal 
for 

Composting Facilities 
Amend solid waste composting facility rules. Clarify financial assurance requirements 
for solid waste disposal facilities and public notice requirements for renewal of several 
solid waste permits. 

SUMMARY OF RULE REVISIONS 

This proposed rulemaking amends four rule divisions: OAR Chapter 340, Division 12, 
93, 96 and 97 .. Following is a summary of the proposed amendments. 

Division 12 Amendments 

These rules propose to amend OAR 340 Division 12, the rule that describes DEQ 
Enforcement Procedures and Civil Penalties, as follows: 

(1) 340-012-0065 is amended to identify specific violations for composting facilities 

Division 93 Amendments 

OAR 340 Division 93 provides definitions and general procedures for most solid waste 
facilities and for the permits issued to those facilities. The proposed rules make several 
substantive changes and numerous non-substantive stylistic and grammatical changes, as 
follows: 

(1) 340-093-0030 Definitions, is amended to: 
• Revise the definition of "agricultural waste" and "agricultural 

composting" 
• Create a new definition of "composted material" and revise defmition of 

"composting" and "composting facility" 
• Create new definitions of"feedstock" types and delete existing definition 

of "green" and "non-green" feedstocks 
• Delete the definition of"institutional composting" and supplemental 

feedstocks", and 
• Create new definition to address "vermicomposting." 

(2) 340-093-0050 is amended to delete existing exemptions and permit requirements 
for composting facilities. New exemptions and permit requirements are found in 
OAR 340 division 96. 
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(3) 340-093-0070 is amended to delete the composting general permit. Composting 
permits are now provided for in OAR 340 Division 96. 

( 4) 340-0105 is amended to clarify public notice categories for various permit 
actions. 

(5) The remainder of the changes to Division 93, in 93-0100, 0130, 0140, and 0150, 
are non-substantive changes to update the style of the rule to meet current 
standards. 

Division 96 Amendments 

OAR 340 Division 96 provides rules for certain types of solid waste disposal sites. The 
proposed rules make certain technical and stylistic changes, but are amended primarily to 
create anew set of rules, 340-096-0060 through 0150, specifically to address composting 
facilities. 

(1) 340-096-0001 is amended to make clear existing requirements that all facilities 
address in Division 96, including all composting facilities, are subject to financial 
assurance requirements. The proposed amendment would allow DEQ to waive 
financial assurance requirements for low risk facilities. 

(2) 340-096-0050 is amended to make non-substantive changes to update the style of 
the rule to meet current standards. 

(3) 340-096-0060 Special Rules Pertaining to Composting: Applicability is a new 
rule. 

• Highest level organizer, applies the exemptions that moved over from Div 93, 
directs composting facilities to the rules that apply to each facility 

• Raises the exemption size limit from 20 to 100 tons. All non-exempt facilities 
over that amount, including commercial, agricultural, and institutional facilities, 
must go through Screening (0080) 

• Requires that all facilities, including exempt facilities, must comply with 
Performance Standards (0070) 

(4) 340-097-0070 Special Rules Pertaining to Composting: Performance Standards is 
a new rule. 

• Describes the performance standards that must be met by all compost facilities, 
including those exempt from screening, registration, and permitting. 

( 5) 340-096-0080 Special Rules Pertaining to Composting: Screening is a new rule. 

• Describes submission requirements and screening process for all non-exempt 
facilities. DEQ will provide a template that will assist both operators and DEQ in 
gathering and organizing this information. 

• Describes general screening criteria and decisions DEQ will make. Screening is 
supplemented by the internal guidance document on screening. 
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• Facilities that DEQ determines are low risk go directly to Registration (0100) 
• Facilities that DEQ determines pose risk go to Operations Plan Approval (0090) 

and then to Compost Permit (0110) with a department-approved plan. 

( 6) 340-096-0090 Special Rules Relating to Composting: Operations Plan Approval I 
a new rule. 

• Sections (1) -(4) are general process provisions 
• Section (5) describes elements that must be in every operations plan 
• Allows each facility to decide how that facility will meet the performance 

standards. 
• Provides links to special rules related to Groundwater Protection, Leachate 

Collection and Design, Pathogen Reduction, and Odors for facilities that DEQ 
determines must address those matters 

• Section ( 6) includes material that was in various parts of the revised Div 96 and 
SW permits. Functions as a menu; allows DEQ to require additions to and 
modification of an Operations Plan as necessary for an individual facility. 

(7) 340-096-0100 Special Rules Relating to Composting: Registration is a new rule. 

• Describes registration process, reporting requirement, etc. 
• Allows DEQ to attach Approval Conditions for facilities that need conditions that 

don't require a full composting plan 

(8) 340-096-0110 Special Rules Pertaining to Composting: Compost Permit is a new 
rule 

• Describes issuance of a Compost Permit, reporting requirements, etc. 

(9) 340-096-0120 Special Rules Pertaining to Composting: Groundwater Protection is 
anew rule. 

• Describes generally department standards for groundwater protection, conditions 
for approval of infiltration; department authority to condition or prohibit 
infiltration. 

(10) 340-096-0130 Special Rules Pertaining to Composting: Leachate 
Collection Design Requirements 

• Collects in one place the provisions related to leachate management structures and 
operation that were in existing Division 96 and solid waste permits. 
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(11) 340-096-0140 Special Rules Pertaining to Composting: Pathogen 
Reduction is a new rule. 

• Collects in one place the pathogen reduction provisions that were in existing 96-
0026 and 96-0027 

• Required for all composting facilities, except exempt farm composters. 
• Allows DEQ to approve alternative methods. 

(12) 340-096-0150 Special Rules Pertaining to Composting: Odors is a new 
rules 

• Collects in one place requirements for addressing odor that were scattered in rules 
and permits. 

• Describes process DEQ will use to evaluate and take action on odor concerns. 

Division 97 Amendments 

OAR 340 Division 97 provides the fee schedules for solid waste permits, including 
permits issued for composting facilities. Division 97 is amended to adopt new fee 
schedules for composting permits. 

340-097-0110 is amended to make an addition to the schedule of weight to volume 
conversions in section (7). 

340- 097- 0120 is amended: 
• to provide a screening fee for all composting facilities 
• to provide a plan review fee for composting facilities that require plan review and 

approval, 
• to provide an engineering review fee for composting facilities that require DEQ 

engineering review, and 
• to amend existing permit compliance fees for compositing facilities that will 

operate under a Composting Permit. 
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The Oregon Administrative Rules contain OARs filed through May 15, 
2009 

DEPARTMENT OF ENVIRONMENTAL QUALITY 

DIVISION 12 

ENFORCEMENT PROCEDURE AND CIVIL PENALTIES 

340-012-0065 

Solid Waste Management Classification of Violations 

(I) Class I: 

(a) Establishing or operating a disposal site without first obtaining a registration or 
permit; 

(b) Accepting solid waste for disposal in a permitted solid waste unit or facility that has 
been expanded in area or capacity without first submitting plans to the department and 
obtaining department approval; 

( c) Disposing of or authorizing the disposal of a solid waste at a location not permitted by 
the department to receive that solid waste; 

( d) Violating a lagoon free board limit that results in the overflow of a sewage sludge or 
leachate lagoon; 

( e) Accepting for treatment, storage, or disposal at a solid waste disposal site, without 
approval from the department, waste defined as hazardous waste, waste from another 
state which is hazardous under the laws of that state, or wastes prohibited from disposal 
by statute, rule, permit, or order; 

(f) Failing to properly construct, maintain, or operate in good functional condition, 
groundwater, surface water, gas or leachate collection, containment, treatment, disposal 
or monitoring facilities in accordance with the facility permit, department approved 
plans, or department rules; 
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(g) Failing to collect, analyze or report groundwater, surface water or leachate quality 
data in accordance with the facility permit, the facility environmental monitoring plan, or 
department rules; 

(h) Mixing for disposal or disposing of recyclable material that has been properly 
prepared and source separated for recycling; 

(i) Failing to establish or maintain financial assurance as required by statute, rule, permit 
or order; & 

U) Failing to comply with the terms of a permit terminated due to a failure to submit a 
timely application for renewal; or 

(k) Operating a composting facility in a manner that causes a discharge to surface water 
of pollutants, leachate or stormwater when that discharge is not authorized bv a NPDES 
permit. 

(2) Class II: 

(a) Failing to accurately report the amount of solid waste disposed, by a permitted 
disposal site or a metropolitan service district; 

(b) Failing to timely or accurately report the weight and type of material recovered or 
processed from the solid waste stream; 

( c) Failing to comply with landfill cover requirements, including but not limited to daily, 
intermediate, and final covers, or limitation of working face size; 

( d) Operating a Household Hazardous Waste (HHW) collection event or temporary site 
without first obtaining department approval or without complying with an approved plan 
for a HHW collection event; or 

( e) Receiving or managing waste in violation of or without a department approved 
Special Waste Management Plan;_9r 

( O Unless otherwise specificaUv classified, QQ_erating a composting facilitv in a manner 
th[J,t fails to comply with the facilitv's registration. permit, department-approved plans_Q!: 

dep_m:tm.s:HLmL~$, 

(3) Class III: 

(a) Failing to post required signs; 
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(b) Failing to control litter; 

(c) Failing to notify the department of any name or address change; or 

( d) Violating any labeling requirement under ORS 459A.675-.685. 

Stat. Auth.: ORS 459.045 & 468.020 
Stats. Implemented: ORS 459.205, 459.376, 459.995 & 468.090 - 468.140 
Hist.: DEQ 78, f. 9-6-74, ef. 9-25-74; DEQ 1-1982, f. & ef. 1-28-82; DEQ 22-1984, f. & 
ef.11-8-84; DEQ 22-1988, f. & cert. ef. 9-14-88; DEQ4-1989, f. & cert. ef. 3-14-89; 
DEQ 15-1990, f. & cert. ef. 3-30-90; DEQ 21-1992, f. & cert. ef. 8-11-92; DEQ 4-1994, 
f. & cert. ef. 3-14-94; DEQ 26-1994, f. & cert. ef. 11-2-94; DEQ 9-1996, f. & cert. ef. 7-
10-96; DEQ 19-1998, f. & cert. ef. 10-12-98; DEQ 6-2001, f. 6-18-01, cert. ef. 7-1-01; 
DEQ 4-2005, f. 5-13-05, cert. ef. 6-1-05; DEQ 4-2006, f. 3-29-06, cert. ef. 3-31-06 
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DEPARTMENT OF ENVIRONMENTAL QUALITY 

DIVISION93 

SOLID WASTE: GENERAL PROVISIONS 

340-093-0030 

Definitions 

As used in OAR chapter 340, divisions 93, 94, 95, 96 and 97 unless otherwise specified: 

(1) "Access Road" means any road owned or controlled by the disposal site owner that 
terminates at the disposal site and that provides access for users between the disposal site 
entrance and a public road. 

(2) "Agricultural Waste" g1eans waste on farms resul_tin&.ITQ!lJ._jhe raifilng or growing of plants 
filld anirrm!§jncluding but not limited to crop residue, manure. animal bedding,_~J1.:!_£1\I(;_~$.$~_§_Qf 
dead animals.mearw residues from agrice1mrttl-prodncts generated by the raising or harvesting of 
5lteh-prodll€t&-ffit.furms or ranches. 

(3) "Agricultural Composting" means composting conducted ofagric11ltural waste by an 
agricultural operation (as defined in ORS 467.l20(2)(a)) as an integral eemsorient ofa system 
Elesi@eEl to iffi:j'lrnve soil hea1th and reeyele agri6111l:1m! "vastes. Agriealt1o1ral eem!lestirig is 
eend:ieted on lands used for farming (as defined in ORS 215.203). eem13estffig as an agrie·.tlrural 
013eratioH (as defiHed iH ORS 4 67. :2G(2)(a)) eoHEl1o1eted eH la11Els em13loyeEl for farm 1o1se (as 
ElefiHee i0 ORS 215.2G3). Agrieullt!ral eempostiHg e13eratiens may iriel11ee s1o1pplemeRtal 
feeElsteeks to aid iH oompesting foedsteeks geHerated ori the farm 

( 4) "Agronomic Application Rate" means land application of no more than the optimum quantity 
per acre of compost, sludge or other materials. In no case ffital-lmay such application adversely 
impact the waters of the state. Such application ffital-lmust be designed to: 

(a) Provide the amount of nutrient, usually nitrogen, needed by crops or other plantings, to 
prevent controllable loss of nutrients to the environment; 

(b) Condition and improve the soil comparable to that attained by commonly used soil 
amendments; or 

( c) Adjust soil pH to desired levels. 
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(5) "Airport" means any area recognized by the Oregon Department of Transportation, 
Aeronautics Division, for the landing and taking-off of aircraft which is normally open to the 
public for such use without prior permission. 

(6) "Aquifer" means a geologic formation, group of formations or portion of a formation capable 
of yielding usable quantities of grmmdwater to wells or springs. 

(7) "Asphalt paving" means asphalt which has been applied to the land to form a street, road, 
path, parking lot, highway, or similar paved surface and that is weathered, consolidated, and does 
not contain visual evidence of fresh oil. 

(8) "Assets" means all existing and probable future economic benefits obtained or controlled by a 
particular entity. 

(9) "Baling" means a volume reduction technique whereby solid waste is compressed into bales 
for fmal disposal. 

(10) "Base Flood" means a flood that has a one percent or greater chance ofrecurring in any year 
or a flood of a magnitude equaled or exceeded once in 100 years on the average of a significantly 
long period. 

(11) "Biological Waste" means blood and blood products, excretions, exudates, secretions, 
suctionings and other body fluids that cannot be directly discarded into a municipal sewer 
system, and waste materials saturated with blood or body fluids, but does not include diapers 
soiled with urine or feces. 

(12) "Biosolids" means solids derived from primary, secondary or advanced treatment of 
domestic wastewater which have been treated through one or more controlled processes that 
significantly reduce pathogens and reduce volatile solids or chemically stabilize solids to the 
extent that they do not attract vectors. 

(13) "Clean Fill" means material consisting of soil, rock, concrete, brick, building block, tile or 
asphalt paving, which do not contain contaminants which could adversely impact the waters of 
the State or public health. This term does not include putrescible wastes, construction and 
demolition wastes and industrial solid wastes. 

(14) "Cleanup Materials Contaminated by Hazardous Substances" means contaminated materials 
from the cleanup ofreleases of hazardous substances into the environment, and which are not 
hazardous wastes as defined by ORS 466.005. 

(15) "Closure Permit" means a document issued by the tleflaFltmmt-department bearing the 
signature of the Director or his/her authorized representative which by its conditions authorizes 
the permittee to complete active operations and requires the permittee to properly close a land 
disposal site and maintain and monitor the site after closure for a period of time specified by the 
Dej*'ftlnentdepartn1ent. 
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(16) "Commercial Solid Waste" means solid waste generated by stores, offices, including 
manufacturing and industry offices, restaurants, warehouses, schools, colleges, universities, 
hospitals, and other non:manufacturing entities, but does not include solid waste from 
manufacturing activities. Solid waste from business, manufacturing or processing activities in 
residential dwellings is also not included. 

( 17) "Commission" means the Environmental Quality Commission or the Commission's 
authorized designee. 

(18) "Composted material" is the product resulting from the compostinll' process. 

(+ll.19) "Composting" means the managed process of controlled biological decomposition of 
organie or miirna selia wastefeedstocks. A managed process includes_but is not limited to 
r£Qll9il.lg particle size, adding moisture,rna\llP\!foJjng piles, and pcrforming12rugedures to 
.'l~hieYg .. bJiJmm pathogen reduction. Coffi1Josti11g !Ba)' inelade amendments benefieial to the 
eornposting proeess. lt does not iRclHcfo composting fur !he pm13osen of soil remediation. 
Compo.it is the product resulting from the eomposting procens. 

(.J.92.Q) "Composting Facility" means a site or facility whielt-atHia:-B-gQffiposting feedstocks 
organic solid waste or mixed solid waste to produce a useful product through a managed process 
of controlled biological decomposition. Composting l'JlaY-lm4u4Htmondmerns beneficial 4e>-tlltl 
eomposting proeess. Sites and facilities that.l!2.\'.Jll<:e1h9Q'i. such as ¥,yermiculture, 
vermicomposting and agricultural composting to produce a us9fllLPro.d.\!.Ct arc also operations are 
considered composting facilities. 

(2-021) "Construction and Demolition Waste" means solid waste resulting from the construction, 
repair, or demolition of buildings, roads and other structures, and debris from the clearing of 
land, but does not include clean fill when separated from other construction and demolition 
wastes and used as fill materials or otherwise land disposed. Such waste typically consists of 
materials including concrete, bricks, bituminous concrete, asphalt paving, untreated or 
chemically treated wood, glass, masonry, roofing, siding, plaster; and soils, rock, stumps, 
boulders, brush and other similar material. This term does not include industrial solid waste and 
municipal solid waste generated in residential or commercial activities associated with 
construction and demolition activities. 

(±122) "Construction and Demolition Landfill" means a landfill that rece.ives only construction 
and demolition waste. 

(~£}) "Corrective Action" means action required by the Department fi£Jlartment to remediate a 
release of constituents above the levels specified in 40 CFR §258.56 or OAR chapter 340 
division 40, whichever is more stringent. 

(;i,;>24) "Cover Material" means soil OJ\ other suitable material approved by the f~aF!mt'Ht 
department that is placed over the top and side slopes of solid wastes in a landfill. 
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(±4:;;5) "Cultures and Stocks" means etiologic agents and associated biologicals, including 
specimen cultures and dishes and devices used to transfer, inoculate and mix cultures, wastes 
from production of biologicals, and serums and discarded live and attenuated vaccines. "Culture" 
does not include tbroat and urine cultures. 

('2~76) "Current Assets" means cash or other assets or resources commonly identified as those 
that are reasonably expected to be realized in cash or sold or consumed during the normal 
operating cycle of the business. 

(±427) "Current Liabilities" means obligations whose liquidation is reasonably expected to 
require the use of existing resources properly classifiable as current assets or the creation of other 
current liabilities. 

(;l'i'28) "Department" means the Department of Environmental Quality. 

(::l-&29) "Digested Sewage Sludge" means the concentrated sewage sludge that has decomposed 
under controlled conditions of pH, temperature and mixing in a digester tank. 

(1930) "Director" means the Director of the Department of Environmental Quality or the 
Director's authorized designee. 

(3l+ill "Disposal Site" means land and facilities used for the disposal, handling, treatment or 
transfer of or energy recovery, material recovery and recycling from solid wastes, including but 
not limited to dumps, landfills, sludge lagoons, sludge treatment facilities, disposal sites for 
septic tank pumping or cesspool cleaning service, land application units (except as exempted by 
subsection (~!l_Li1')(b) of this rule), transfer stations, energy recovery facilities, incinerators for 
solid waste delivered by the public or by a collection service, composting ~faciliti<Oll_and 
land and facilities previously used for solid waste disposal at a land disposal site; but the term 
does not include a facility authorized by a permit issued under ORS 466.005 to 466.385 to store, 
treat or dispose of both hazardous waste and solid waste; a facility subject to the permit 
requirements of ORS 468B.050; a site that is used by the owner or person in control of the 
premises to dispose of soil, rock, concrete or other similar non-decomposable material, unless the 
site is used by the public either directly or through a collection service; or a site operated by a 
wrecker issued a certificate under ORS 822.110. 

(;.J-32) "Domestic Solid Waste" includes, but is not limited to, residential(including single and 
multiple residences), commercial and institutional wastes, as defined in ORS 459A.100; but the 
term does not include: 

(a) Sewage sludge or septic tank and cesspool pumpings; 

(b) Building demolition or construction wastes and land clearing debris, if delivered to a disposal 
site that is limited to those purposes and does not receive other domestic or industrial solid 
wastes; 
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( c) Industrial waste going to an industrial waste facility; or 

(d) Waste received at an ash monofill from an energy recovery facility. 

(;;;?,33) "Endangered or Threatened Species" means any species listed as such pursuant to Section 
4 of the federal Endangered Species Act and any other species so listed by the Oregon 
Department offish and Wildlife. 

(,h),34) "Energy Recovery" means recovery in which all or a part of the solid waste materials are 
processed to use the heat content, or other forms of energy, of or from the material. 

(35) "Feedstock" means organic and other solid wastes used in a composting process to produce 
composted material: 

(a) Type 1 feedstocks include source-separated yard and garden wastes, wood wastes, 
agricultural crop residues, wax-coated cardboard, vegetative food wastes including department 
approved industrially produced vegetative food waste, and other materials the department 
determines pose a low level of risk from hazardous substances, physical contaminants and 
human pathogens. 

(bl Type 2 feedstocks include manyre and bedding and other materials the department 
!l.~.termines pose a low level of risk frol]] hazardous substances and physical contaminants and a 
higher level of risk from human oathogens compared to tvpe 1 feedstock. 

(c) Type 3 focdstocks include dead animals, meat and source-separated mixed food waste and 
industrially produced non-vegetative food waste. They also include other materials the 
department determines pose a low level of risk from hazardous substances and a higher level of 
risk from phvslcal contaminants and human pathogens compared to t\'.Pe 1 and 2 feedstocks. 

(Ml§) "Financial Assurance" means a plan for setting aside fmancial resources or otherwise 
assuring that adequate funds are available to properly close and to maintain and monitor a laf!4 
disposal site after the site is closed according to the requirements of a permit issued by the 
Dojlartmic'fltdepa:ttment. 

~ (37) "Floodplain" means the lowland and relatively flat areas adjoining inland and coastal 
waters that are inundated by the base flood. 

f-\B1ill) "Gravel Pit" means an excavation in an alluvial area from which sand or gravel has been 
or is being mined. 

_(37) "Groen Feodslocks" are nuHerials 1wed to prod+tw-a-compost. Green feedstocks a1'e low in 
a) sttbstance:; that pose a preseffi or fotm·c h!Eard to human health or the environment mid b) low 
in and :mli!;ely to rnpport human·i~"lls. Grne11 feedstocks inell!tle.Jrut are not limited to: 
yard debris, animal manures, wood waste (as defined in OAR 3·10 093 0030(91)), vegetative 
food V.'aste, produce waste, vegetative restaurant V\'aste. vogetati7e food processor by produe-ts 
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and ernp residue. Gnoen foedstock.i may al,;o include other materials tbat can be shovm to DEQ 
by the eomponter to be low in a1b&fanses that pose a present or foturc hazard to human health or 
the enviromncat and low in and tmlikcly to support human pathogens. This term is not inteAdcd 
to inelude materials fad to animalG <md not used for composting. 

f.'-81(39) "Groundwater" means water that occurs beneath the land surface in the zone(s) of 
saturation. 

f:W}(40) "Hazardous Substance" means any substance defined as a hazardous substance pursuant 
to Section 101(14) of the federal Comprehensive Environmental Response, Compensation and 
Liability Act, as amended, 42 U.S.C. 9601 et seq.; oil, as defined in ORS 465.200; and any 
substance designated by the Commission under ORS 465.400. 

t40}(1l) "Hazardous Waste" means discarded, useless or unwanted materials or residues and 
other wastes that are defined as hazardous waste pursuant to ORS 466.005. 

f4+-)( 42) "Heat-Treated" means a process of drying or treating sewage sludge where there is an 
exposure of all portions of the sludge to high temperatures for a sufficient time to kill all 
pathogenic organisms. 

M(43) "Horne composting" means composting operated and controlled by the owner or person 
in control of a single or multiple family dwelling unit and used to dispose ofcompost residential 
food waste produced within the dwelling unit and yard debris produced on the property. 

(43-)[41:.J. "Incinerator" means any device used for the reduction of combustible solid wastes by 
burning under conditions of controlled airflow and temperature. 

{44)( 45) "Industrial Solid Waste" means solid waste generated by manufacturing or industrial 
processes that is not a hazardous waste regulated under ORS chapters 465 and 466 or under 
Subtitle C of the federal Resource Conservation and Recovery Act. Such waste may include, but 
is not limited to, waste resulting from the following processes: Electric power generation; 
fertilizer/agricultural chemicals; food and related products/by-products; inorganic chemicals; 
iron and steel manufacturing; leather and leather products; nonferrous metals 
manufacturing/foundries; organic chemicals; plastics and resins manufacturing; pulp and paper 
industry; rubber and miscellaneous plastic products; stone, glass, clay and concrete products; 
textile manufacturing; transportation equipment; water treatment; and timber products 
manufacturing. This term does not include construction/demolition waste; municipal solid waste 
from manufacturing or industrial facilities such as office or "lunch room" waste; or packaging 
material for products delivered to the generator. 

j'.'&)(46) "Industrial Waste Landfill" means a landfill that receives only a specific type or 
combination of industrial waste. 
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f4Bt('±ll "Inert" means containing only constituents that are biologically and chemically inactive 
and that, when exposed to biodegradation and/or leaching, will not adversely impact the waters 
of the state or public health. 

{47l0!fil "Infectious Waste" means biological waste, cultures and stocks, pathological waste, and 
sharps; as defined in ORS 459.386. 

f48)f12} "Instituticmd Composcing" means thc-eemposting of greell _feed:;too!es~ 
HB!'ll tho Q..faeility':; owll aetivities. It ma:/ also include supplerncE!al fecdstoektt<.c>edr;tocks mHs-C 
be-oomj'lOstod<Jn-sito,-thtHoHntpe.;t produced m Hst oo-utilizecl-within the oontiguous-boun<larics 
ofilrn inctilcltion and not-B-ffil!'ed .. fur..sa.le or mm off site. InsticHtionad eomposting ~-~elmlcs bat is 
i~ot limited tegomposting at facilities :;uffi as: parks, apartments, universities, sohools, hospitals, 
golf coHrses and industrial parks. 

( 49) "Land Application Unit" means a disposal site where sludges or other solid wastes are 
applied onto or incorporated into the soil surface for agricultural purposes or for treatment and 
disposal. 

(50) "Land Disposal Site" means a disposal site in which the method of disposing of solid waste 
is by landfill, dump, waste pile, pit, pond, lagoon or land application. 

(51) "Landfill" means a facility for the disposal of solid waste involving the placement of solid 
waste on or beneath the land surface. 

(52) "Leachate" means liquid that has come into direct contact with solid waste and contains 
dissolved, miscible and/or suspended contaminants as a result of such contact. 

(53) "Liabilities" means probable future sacrifices of economic benefits arising from present 
obligations to transfer assets or provide services to other entities in the future as a result of past 
transactions or events. 

(54) "Local Government Unit" means a city, county, Metropolitan Service District formed under 
ORS chapter 268, sanitary district or sanitary authority formed under ORS chapter 450, county 
service district formed under ORS chapter 451, regional air quality control authority formed 
under ORS 468A.l 00 to 468A.130 and 468A. l 40 to 468A. l 75 or any other local government 
unit responsible for solid waste management. 

(55) "Low-Risk Disposal Site" means a disposal site which, based upon its size, site location, and 
·waste characteristics, the Department f!~nm:t!ll~Jltdetermines to be unlikely to adversely impact 
the waters of the State or public health. 

(56) "Material Recovery" means any process of obtaining from solid waste, by pre-segregation 
or otherwise, materials which still have useful physical or chemical properties and can be reused, 
recycled or composted for some purpose. 
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(57) "Material Recovery Facility'.' means a solid waste management facility that separates 
materials for the purposes of recycling from an incoming mixed solid waste stream by using 
manual and/or mechanical methods, or a facility at which previously separated recyclables are 
collected. 

(58) "Medical Waste" means solid waste that is generated as a result of patient diagnosis, 
treatment, or immunization of human beings or animals. 

(59) "Monofill" means a landfill or landfill cell into which only one type of waste may be placed. 

(60) "Municipal Solid Waste Landfill" means a discrete area ofland or an excavation that 
receives domestic solid waste, and that is not a land application unit, surface impoundment, 
injection well, or waste pile, as those terms are defined under §257.2 of 40 CFR, Part 257. It 
may also receive other types of wastes such as nonhazardous sludge, hazardous waste from 
conditionally exempt small quantity generators, construction and demolition waste and industrial 
solid waste. 

(61) "Net Working Capital" means current assets minus current liabilities. 

(62) "Net Worth" means total assets minus total liabilities and is equivalent to owner's equity. 

_ (63) "N cm groefl .F eed:;tocks" are-+nale,rials-Bsed-tupr*'4H(,'<J-a-eompo:;t. Ncm grt,~-€dstGGks 
are-itigh-icl'. 

(a) StJb:JtaRees thc;t pme a pr0B€±11-Gt'4ffittre hazard to hulllfffl health or the eAvironm""*'-ffnd 

(b) !ligh in 0nd likely tO·ffi!ppol'!..ffiffi1tffi-f)athogens. ]'fon green feedstocks inc~-are--oo{ 
limited to: animal parts and by products, mirrnd materials eontainhig irnimal parts or by product:;, 
dead animal:i aRd municipal solid waste. This term is not inteRdod to inelude materials fod to 
animals and !'lot i.;sed for componting. 

(614) "Pathological Waste" means biopsy materials and all human tissues, anatomical parts that 
emanate from surgery, obstetrical procedures, autopsy and laboratory procedures and animal 
carcasses exposed to pathogens in research and the bedding and other waste from such animals. 
"Pathological waste" does not include teeth or formaldehyde or other preservative agents. 

( 61"') "Permit" means a document issued hy the Department department which by its conditions 
may authorize the permittee to construct, install, modify, operate or close a disposal site in 
accordance with specified limitations. 

( 6,26) "Permit Action" means the issuance, modification, renewal or revocation by the 
Department s.l.cP§I\mrntof a permit. 
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(62'.f) "Person" means the United States, the state or a public or private corporation, local 
government unit, public agency, individual, partnership, association, firm, trust, estate or any 
other legal entity. 

(61&) "Processing of Wastes" means any technology designed to change the physical form or 
chemical content of solid waste including, but not limited to, baling, composting, classifying, 
hydropulping, incinerating and shredding. 

(6Jl.9) "Public Waters" or "Waters of the State" include lakes, bays, ponds, impounding 
reservoirs, springs, wells, rivers, streams, creeks, estuaries, marshes, inlets, canals, the Pacific 
Ocean within the territorial limits of the State of Oregon and all other bodies of surface or 
underground waters, natural or artificial, inland or coastal, fresh or salt, public or private (except 
those private waters which do not combine or effect a junction with natural surface or 
undergrom1d waters), which are wholly or partially within or bordering the state or within its 
jurisdiction. 

(2214) "Putrescible Waste" means solid waste containing organic material that can be rapidly 
decomposed by microorganisms, and which may give rise to foul smelling, offensive products 
during such decomposition or which is capable of attracting or providing food for birds and 
potential disease vectors such as rodents and flies. 

(7Q+) "Recycling" means any process by which solid waste materials are transformed into new 
products in such a manner that the original products may lose their identity. 

(712') "Regional Disposal Site" means a disposal site that receives, or a proposed disposal site 
that is designed to receive more than 75,000 tons of solid waste a year from outside the 
immediate service area in which the disposal site is located. As used in this section, "immediate 
service area" means the connty boundary of all counties except a county that is within the 
boundary of the Metropolitan Service District. For a county within the Metropolitan Service 
District, "immediate service area" means that Metropolitan Service District boundary. 

(7;?,_e>) "Release" has the meaning given in ORS 465.200(14). 

(714) "Resource Recovery" means the process of obtaining useful material or energy from solid 
waste and includes energy recovery, material recovery and recycling. 

(7'1:~) "Reuse" means the return of a commodity into the economic stream for use in the same 
kind of application as before without change in its identity. 

(726) "Salvage" means the controlled removal of reusable, recyclable or otherwise recoverable 
materials from solid wastes at a solid waste disposal site. 

(7§_'.f) "Sensitive Aquifer" means any unconfined or semiconfined aquifer that is hydraulically 
connected to a water table aquifer, and where flow could occur between the aquifers due to either 
natural gradients or induced gradients resulting from pumpage. 
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(71&) "Septage" means the pumpings from septic tanks, cesspools, holding tanks, chemical 
toilets and other sewage sludges not derived at sewage treatment plants. 

(7Jl-9) "Sharps" means needles, IV tubing with needles attached, scalpel blades, lancets, glass 
tubes that could be broken during handling and syringes that have been removed from their 
original sterile containers. 

(79W) "Sludge" means any solid or semi-solid waste and associated supernatant generated from 
a municipal, commercial, or industrial wastewater treatment plant, water supply treatment plant 
or air pollution control facility or any other such waste having similar characteristics and effects. 

(SQ+) "Sole Source Aquifer" means the only available aquifer, in any given geographic area, 
containing potable groundwater with sufficient yields to supply domestic or municipal water 
wells. 

(81:6) "Solid Waste" means all useless or discarded putrescible and non-putrescible materials, 
including but not limited to garbage, rubbish, refuse, ashes, paper and cardboard, sewage sludge, 
septic tank and cesspool pumpings or other sludge, useless or discarded commercial, industrial, 
demolition and construction materials, discarded or abandoned vehicles or parts thereof, 
discarded home and industrial appliances, manure, vegetable or animal solid and semi-solid 
materials, dead animals and infectious waste. The term does not include: 

(a) Hazardous waste as defmed in ORS 466.005; 

(b) Materials used for fertilizer, soil conditioning, humus restoration, or for other productive 
purposes or which are salvageable for these purposes and are used on land in agricultural 
operations and the growing or harvesting of crops and the raising of fowls or animals, provided 
the materials are used at or below agronomic application rates. 

(8;?,J-) "Solid Waste Boundary" means the outermost perimeter (on the horizontal plane) of the 
solid waste at a landfill as it would exist at completion of the disposal activity. 

(814) "Source Separate" means that the person who last uses recyclable materials separates the 
recyclable material from solid waste. 

f.&5) "Supplemeutal f'eedstoek" are g~n feedstoeks from off farm or off site twed to !Ji'Odtiee a 
eempost--aHiRagFioultt!ral or institutional O!Jeration,·are the miuimmn amount ne-oe-sSAfy-to-alffiw 
composting of on farm and on site feedstoeks, and eaR be shown by the eomposter to DEQ to lie 
neecssary to maintain porosity, moisture level or carbon to Ritrogen ratio in the farm or 
institution's composting operation. The goal of tllese teedstoeks is to supplemeAt tho;;e 
fuedstoe!rn generated 011 the form or at the institutioH so that sompm1ting may oeeur. 

(816) "Tangible Net Worth" means the tangible assets that remain after deducting liabilities; such 
assets would not include intangibles such as goodwill and rights to patents or royalties. 
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(82_+) "Third Party Costs" mean the costs of hiring a third party to conduct required closure, post
closure or corrective action activities. 

(8§_&) "Transfer Station" means a fixed or mobile facility other than a collection vehicle where 
solid waste is taken from a smaller collection vehicle and placed in a larger transportation unit 
for transport to a final disposal location. 

(81-9) "Treatment" or "Treatment Facility" means any method, teclmique, or process designed to 
change the physical, chemical, or biological character or composition of any solid waste. It 
includes but is not limited to soil remediation facilities.)t does not include "composting" as 
defined in section (18) of this rule, "material recovery" as defined in section (56) of this rule, nor 
does it apply to a "material recovery facility" as defined in section (57) of this rule. 

(889-0) "Underground Drinking Water Source" means an aquifer supplying or likely to supply 
drinking water for human consumption. 

(899+) "Vector" means any insect, rodent or other animal capable of transmitting, directly or 
indirectly, infectious diseases to humans or from one person or animal to another. 

(9Q2') "Vegetative" means feedstocks used for composting that are derived from plants including 
but not limited to: fruit and vegetable peelings or parts, grains, coffee grounds, crop residue, 
waxed cardboard and uncoated paper products. Vegetative material does not include oil, grease, 
or dairy products such as milk, mayonnaise or ice cream. 

(9 lJ.) "V "rn;iico.!llQostil_lg"_me!),m_tl.K_control!ed anclm!m!:\R~.Q_g95ess by .1v_h_i_<;h liy~_)yor111§ 
convert solid waste into dark. fe1tile. granular excrement. 

(924) "Vermiculture" means the raising of earth worms for the purpose of collecting castings for 
composting or enhancement of a growing medium. 

(93) "Water Table Aquifer" means an unconfined aquifer in which the water table forms the 
upper boundary of the aquifer. The water table is typically below the upper boundary of the 
geologic strata containing the water, the pressure head in the aquifer is zero and elevation head 
equals the total head. 

(94) "Wellhead protection area" means the surface and subsurface area surrounding a water well, 
spring or wellfield, supplying a public water system, through which contaminants are reasonably 
likely to move toward and reach that water well, spring, or wellfield. A public water system is a 
system supplying water for human consumption that has four or more service connections or 
supplies water to a public or commercial establishment which operates a total of at least 60 days 
per year, and which is used by 10 or more individuals per day. 

(95) "Wood waste" means chemically untreated wood pieces or particles generated from 
processes commonly used in the timber products industry. Such materials include but are not 
limited to sawdust, chips, shavings, stumps, bark, hog-fuel and log sort yard waste, but do not 
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include wood pieces or particles containing or treated with.chemical additives, glue resin, & 

chemical preservatives. 

(96) "Wood waste Landfill" means a landfill that receives primarily wood waste. 

(97) "Zone of Saturation" means a three-dimensional section of the soil or rock in which all open 
spaces are filled with groundwater. The thickness and extent of a saturated zone may vary 
seasonally or periodically in response to changes in the rate or amount of groundwater recharge, 
discharge or withdrawal. 

NOTE: Defmition updated to be consistent with current Hazardous Waste statute. 

[Publications: The publications referenced in this rule are available from the agency.] 

Stat. Auth.: ORS 459.045 & ORS 468.020 
Stats. Implemented: ORS 459 & ORS 459A 
Hist.: DEQ 41, f. 4-5-72, ef. 4-15-72; DEQ 26-1981, f. & ef. 9-8-81; DEQ 2-1984, f. & ef. 1-16-
84; DEQ 18-1988, f. & cert. ef. 7-13-88 (and corrected 2-3-89); DEQ 14-1990, f. & cert. ef. 3-
22-90; DEQ 24-1990, f. & cert. ef. 7-6-90; DEQ 5-1993, f. & cert. ef. 3-10-93; Renumbered 
from 340-061-0010; DEQ 10-1994, f. & cert. ef. 5-4-94; DEQ 9-1996, f. & cert. ef. 7-10-96; 
DEQ 17-1997, f. & cert. ef. 8-14-97; DEQ 27-1998, f. & cert. ef. 11-13-98; DEQ 15-2000, f. & 
cert. ef. 10-11-00 

340-093-0050 

Permit Required 

(!)Except as provided by section (3) of this rule, no person sflaltmav establish, operate, maintain 
or substantially alter, expand, improve or close a disposal site, and no person sflaltmay change 
the method or type of disposal at a disposal site, until the person owning or controlling the 
disposal site obtains a permit therefor£ from the Dcpartmentdepartment. 

(2) Persons owning or controlling the following classes of disposal sites ~hull·must comply 
withabide by the requirements in the following rules: 

(a) Municipal solid waste landfills Ehffi+.rnust comply withabide by OAR 340, Division 94 
"Municipal Solid Waste Landfills"; 

(b) Industrial Solid Waste Landfills, Construction and Demolition Landfills, Wood Waste 
Landfills and other facilities not listed in OAR 340, Division 96 sflaltmust comply with abide by 
OAR 340, Division 95 "Land Disposal Sites Other Than Municipal Solid Waste Landfills"; 

( c) Energy recovery facilities and incinerators receiving domestic solid waste sflaltmust comply 
withabide by OAR 340, Division 96 "Special Rules Pertaining to Incineration"; 
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(d) Composting facilities exeepl a.> oxchided in_O,\R 340 093 0050(3)(d) shall must comply 
withabide by OAR 340-096-0060:W through OAR 340:_Q9.\i:9150: 310 096 002'1 aad YIO 096 
OOl&_"Special Rules Pertaining to Composting," 

( e) Land used for deposit, spreading, lagooning or disposal of sewage sludge, septage and other 
sludges shaUmust comply with abise by OAR 340-096-0030 "Special Rules Pertaining to Sludge 
and Land Application Disposal Sites"; 

(f) Transfer stations and Material Recovery Facilities sflal.lnmst comp Iv withabide by OAR 340-
096-0040 "Transfer Stations and Material Recovery Facilities"; 

(g) Petroleum contaminated soil remediation facilities and all other solid waste treatment 
facilities shaUmust comply withabiae by OAR 340-096-0050 "Solid Waste Treatment Facilities." 

(3) Persons owning or controlling the following classes of disposal sites are specifically 
exempted from the above requirements to obtain a permit under OAR Chapter 340, Divisions 93 
through 97, but sflal.lmu5! comply with all other provisions of OAR Chapter 340, Divisions 93 
through 97 and other applicable laws, rules, and regulations regarding solid waste disposal: 

(a) A facility authorized by a permit issued under ORS 466.005 to 466.385 to store, treat or 
dispose of both hazardous waste and solid waste; 

(b) Disposal sites, facilities or disposal operations operated pursuant to a permit issued under 
ORS 468B.050 if all applicable requirements in OAR chapter 340: divisions 93 through 97 have 
been met; 

( c) A land disposal site used exclusively for the disposal of clean fill, unless the materials have 
been contaminated such that the I:i.,partmenHiepartment determines that their nature, amount or 
location may create an adverse impact on groundwater, surface water or public health or safety; 

NOTE: Such a landfill may require a permit from the Oregon Division of State Lands. A person 
wishing to obtain a permit exemption for an inert waste not specifically mentioned in this 
subsection may submit a request to the l:}ejlflflmc.'!H-department with such information as the 
f:l~department may require to evaluate the request for exemption, pursuant to OAR 
340-093-0080. 

_(d) Composting facilities. The fol!owtng-areexe1Hj3ted from the ab on require-llWllts-te ontaia a 
· perrait, 

{A}Si!e&;·fotcilities·or.agri<ml+Ufat-eemposting opeffitioa&·.[ltiJ.i;;;ing-m<·amHunt of green OF-mm
green fuoostoeks-Iess·thall·or-eqaal-ffi-±0-toas lli a ea!Cllltl~ 

(B) Agricult-uFa'"oon1pe>stffig operati011s that am 
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(i) Corqiosting green feedstoelrn gCHcrated am1 composted at the same agricH!tumJ operation; 
ilfl4 

(l) .A.I! the COffiJ*l&lfrOOHGB4-i-&-llB€ltkl!-Htt,~saim,'-ilgl'i0sltural operati en at all agron&V-kH!i±te-or 
-!e&5'-el' 

(II) Iftmy of the compost prodm,cd is ::;cm off farm, the operation is described iB a eomposting 
managomei:{ plan on file a! the Oregcm Department of Agrieultur~ 
management plan must be approved by the Oregmi Department of Agriculture attd implemCHtcd 
hy+ho-eomposlor-+ili-this-ex-ek;si<>n--tfr-appfr. 

(Il) Tlrn opcrntioa L1 described in a eompostingmanagement plaA on file at tho Oregon 
Dcpartm0At of :\grien1!t1re. The eornposting management phm must be appro';cd by the Oregon 
Department of ,A,griculttire and implemented by tbe compoJter in order for tbir; exeh;sion to 
app-fr 

(C) Production of ;:;ilage on a farm fur-animal feed; 

(DJ Home com13ostiag, <mless tbe Departmeffi determines there is an adYerse impact OH to 
ground water, surfuce water or pHblie health or safety; 

(E) lnstlt:itional composting, provided there is no adverse impact on ground water, sm-face water 
or pablie health or safoty; 

:(!4-A--siK'--Of--fusi-!ity~'eepts and reloadr; oRly yiml debris am1-w-oo4-~ 
GAA-M0--99-3--0il-341:94)}-or tmnsportn those material:; to imother location,-11r-oviding no 
composting oernrs at c1rn sia" 

(ge) A Site or facility utilizing any amount of sewage sludge or biosolids under a valid water 
quality permit, pursuant to ORS 468B.050; 

(§_f) Facilities which receive only source separated materials for purposes of material recovery, 
except when the ~~'ftHlepattment determines that the nature, amount or location of the 
materials is such that they constitute a potential threat of adverse impact on the waters of the 
state or public health,~ 

(j:g) A site used to transfer a container, including but not limited to a shipping container, or other 
vehicle holding solid waste from one mode of transportation to another (such as barge to truck); 
if: 

(A) The container or vehicle is not available for direct use by the general public; 
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(B) The waste is not removed from the original container or vehicle; and 

(C) The original container or vehicle does not stay in one location longer than 72 hours, unless 
otherwise authorized by the Departmentdepartment. 

( 4) The Departmcnc d_cpar[m\'.Dtmay, in accordance with a specific permit containing a 
compliance schedule, grant reasonable time for solid waste disposal sites or facilities to comply 
with OAR Chapter 340, Divisions 93 through 97. 

( 5) If it is determined by the flepariffi€flt-department that a proposed or existing disposal site is 
not likely to create a public nuisance, health hazard, air or water pollution or other environmental 
problem, the l=lepaFimeiit-department may waive any or all requirements of OAR 340-093ll-OQ70, 
340-093-0130, 340-093-0140, 340-093-0150, 340-094-0060(2) and 340-095-0030(2) and issue a 
letter authorization in accordance with OAR 340-093-0060. 

(6) Each person who is required by sections (1) and (5) of this rule to obtain a permit &lJal.lmu;>!: 

(a) Make prompt application to the Department de01rtmcnttherefor!<; 

(b) Fulfill each and every term and condition of any permit issued by the £l€fll\Hffklnt-departmcnt 
to such person; 

(c) Comply with OAR Chapter 340, Divisions 93 through 97; 

( d) Comply with the fiepartment'n·depaitment's requirements for recording, reporting, 
monitoring, entry, inspection, and sainpling, and make no false statements, representations, or 
certifications in any form, notice, report, or document required thereby; 

( e) Allow the bit'fJffrtlmooi'·department or an authorized governmental agency to enter the 
property under permit at reasonable times to inspect and monitor the site and records as 
authorized by ORS 459.385 and 459.272. 

(7) Failure to conduct solid waste disposal according to the conditions, limitations, or terms of a 
permit or OAR Chapter 340, Divisions 93 through 97, or failure to obtain a permit is a violation 
of OAR Chapter 340, Divisions 93 through 97 and ~mav be cause for the assessment of civil 
penalties for each violation as provided in OAR Chapter 340, Division 12 or for any other 
enforcement action provided by law. Each and every day that a violation occurs is considered a 
separate violation and may be the subject of separate penalties. 

Stat. Auth.: ORS 459A.025, ORS 459.045 & ORS 468.020 
Stats. Implemented: ORS 459.205, ORS 459.215 & ORS 459.225 
Hist.: DEQ 41, f. 4-5-72, ef. 4-15-72; DEQ 26-1981, f. & ef. 9-8-81; DEQ 2-1984, f. & ef. 1-16-
84; DEQ 14-1984, f. & ef. 8-8-84; DEQ 5-1993, f. & cert. ef. 3-10-93; Renumbered from 340-
61-020; DEQ 10-1994, f. & cert. ef. 5-4-94;DEQ 2-1995, f. & cert. ef. 1-10-95; DEQ 17-1997, f. 
& cert. ef. 8-14-97; DEQ 27-1998, f. & cert. ef. 11-13-98 
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340-093-0070 

Applications for Permits 

(1) Any person wishing to obtain a new, modified, or renewal permit from the Department 
depattmeni_must submit a written application on a form provided by the Departmrntdcparl1119nt. 
The Department department must receive renewal applications at least 180 days before a permit 
is needed. All other applications must be received 60 days before a permit is needed. All 
application forms must be completed in full, signed by the applicant or the applicant's legally 
authorized representative, and accompanied by the specified number of copies of all required 
exhibits. The name of the applicant must be the legal name of the owner of the facility or the 
owner's agent or the lessee responsible for the operation and maintenance of the facility. 

(2) The Department departm~ntwill accept applications for a permit. iAehiding tho.ie required-fur 
a composting fueiHty gcaeral permit, only when complete, as detailed in section (3) aHd ('I) of 
this rule. Within 45 days after receipt of an application, the Departmeat department will conduct 
IL preliminartl:fy review of the application to determine the adequacy of the information 
submitted. Failure to complete this review within 45 days does not preclude the Dcpartmei:t 
department from later requesting further information from the applicant as provided in this 
section. 

(a) If the Departme1it-department determines that additional information is needed it will 
promptly request the needed information from the applicant. The application will be considered 
to be withdrawn if the applicant fails to submit the requested information within 90 days of the 
request or such other time as the Departffient department establishes in writing. 

(b) If additional measures are necessary to gather facts regarding the application, the De~t 
Q<'JJJi\_rtment will notify the applicant that such measures will be instituted, and the timetable and 
procedures to be followed. The application will be considered to be withdrawn if the applicant 
fails to comply with these additional measures. 

(3) General permit: Composting facilities as ds+1ned in OAR 310 096 0021 (2faF~ 
oo "lm;·er risk diJposal sitcr;'' and thus su~cct IE> gcooral permits. Geiieral permits are permitG 
fl!ld permiltces shall-eomply with all 1™4ine11t rn!eG except subseetionG (1)(o) a11d{f) of this rnle, 
fH14-thef€lquiromet:ts of-()AR 310 093 013-0;~3'10 093 02l-O;-el40 09'1 0060f2) ai1d 340-{JJB--
003-0(2),In-oroer to 60tnfll)'-wil~ents;-p~applyiw,;: for a gene-ml permit-must 
Stlbmit to DEQ items listed in ('l)(a), (8), (0), and (d) ofd1is rule-prim te receiving a permit. To 
wmply ;vith the rnmaioder ofa!l pertffient rnles, tlJese composting faeilitier; mLwt l1frTtl 
preBe-<lmes ifl plaec a11d-dooumentation at-the composting--sile available fur review arui 
acceptance by DEQ tl1at shows all requirements have been met. A eoffiposting facility fur which 
a general permit has been issued, but DEQ determines has inadeEpatc or incomplete plans, 
specifications, operatlOiqs <md mainteflaflce manuals, operational procodHrns, or ofher 
requirefficnts, ffiay be roq:iirccl to revise doo'c1ment1 or operatio1ml proeedmcs to comply viitlJ 
cuJTcnt tcolmological practises a£d pertinent rules of the Department. 
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f4}) Applications for a registration or permit ffi&Hwill be complete only if they: 

(a) Are submitted in triplicate on forms provided by the ~department, are accompanied 
by all required exhibits using paper with recycled content with copy printed on both sides of the 
paper whenever possible, follow the organizational format and include the level of informational 
detail required by the DepartmeHtg~nartmen!, and are signed by the property owner or person in 
control of the premises; 

(b) Include written recommendations of the local government unit or units having jurisdiction 
with respect to new or existing disposal sites, or alterations, expansions, improvements or 
changes in method or type of disposal at new or existing disposal sites. Such recommendations 
ffi&Hmust include, but not be limited to, a statement of compatibility with the acknowledged 
local comprehensive plan and zoning requirements or the Land Conservation and Development 
Commission's Statewide Planning Goals; 

(c) Identify any other known or anticipated permits from the Departffieat department or other 
governmental agencies. If previously applied for, include a copy of such permit application and 
if granted, a copy of such permit; 

( d) Include payment of application fees as required by OAR 340-097-0110 and 340-097-0120; 

(e) Include a site characterization report(s) prepared in accordance with OAR 340-093-0130, to 
establish a new disposal site or to substantially alter, expand or improve a disposal site or to 
make a change in the method or type of disposal at a disposal site, unless the requirements of 
said site characterization report(s) have been met by other prior submittals; 

(J) Include detailed plans and specifications as required by OAR 340-093-0140; 

(g) For a new land disposal site: 

(A) Include a written closure plan that describes the steps necessary to close all land disposal 
units at any point during their active life pursuant to OAR 340-094-0110 to 340-094-0120 or 
OAR 340-095-0050 to 340-095-0060; and 

(B) Provide evidence of financial assurance for the costs ofclosure of the land disposal site and 
for post-closure maintenance, of the land disposal site, pursuant to OAR 340-094-0140 or OAR 
340-095-0090, unless the Pei*fftnent·departmentexempts a non-municipal land disposal site 
from this requirement pursuant to OAR 340-095-0050(3). 

(h) Include any other information the DefKfftn1oot·department may deem necessary to determine 
whether the proposed disposal site and the operation thereof will comply with all applicable rules 
of the DepaFfffleffidepartmeJJ1. 

(~)If the Department department.determines that a disposal site is a "low-risk disposal site" or 
is not likely to adversely impact the waters of the State or public health, the Departfnent 
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QS'P.<lrtmentmay waive any of the requirements of subsections (4;l)( e) and (f) of this rule, OAR 
340-093-0150, 340-094-0060(2) and 340-095-0030(2). In making this judgment, the Department 
department may consider the size and location of the disposal site, the volume and types of waste 
received and any other relevant factor. The applicant must submit any information the 
Def)artmeffi department deems necessary to determine that the proposed disposal site and site 
operation will comply with all pertinent rules of the Departmentdepartment. 

(0;?,) If a local public hearing regarding a proposed disposal site has not been held and if, in the 
judgment of the J.:kpartmemdepartmen!, there is sufficient public concern regarding the proposed 
disposal site, the J.:kpartmerit departme1J.! .. may, as a condition of receiving and acting upon an 
application, require that such a hearing be held by the county board of commissioners or county 
court or other local government agency responsible for solid waste management, for the purpose 
of informing and receiving information from the public. 

(+§) Permit Of registration modifications and renewals: 

(a) Permit Modification: An application for a permit modification is required for: 

(I-A) The sale or exchange of the activity or facility; or 

(ii m Any change in the nature of the activities or operations from those of the last application 
including modification or expansion of the disposal site or a change in the method or type of 
disposal. Any application that would substantially change the scope or operations of the disposal 
site must include written recommendations from the local government unit as required in 
subsection (4.l)(b) of this rule. 

(b) Permit Renewal: An application for a permit renewal is required if a permittee intends to 
continue operation beyond the permitted period. A complete renewal application must be filed at 
least 180 days before the existing permit expires. 

(t £\)A complete application for renewal must be made in the form required by the Dejlrrffiru;nt 
depmtme11tand include the information required by this Division and any other information 
required by the Depa1tment<ii,;partment. 

(iill) Any application for renewal which would substantially change the scope of operations of 
the disposal site must include written recommendations from the local government unit as 
required in subsection ( 4;J)(b) of this rule. 

(ill Q) If a completed application for renewal of a permit is filed with the Departmeffi .c:li,;Ji.f}rtment 
in a timely manner before the expiration date of the permit, the permit does not expire until the 
Department QePartmrnttakes fmal action on the renewal application. 

(w D) If a completed application for renewal of a permit is not filed with.the f.:l<>rartmetl± 
department in a timely manner before the expiration date of the permit, the DefH*l4!!lem 
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>kPm:!rnPntmay require the permittee to close the site and apply for a closure permit, pursuant to 
OAR 340-094-0100 or 340-095-0050. 

(152) Permits extended under subsection (+fl) of this rule remain fully effective and enforceable 
until the effective date of the new permit. 

Stat. Auth.: ORS 459 
Stats. Implemented: ORS 459.235 
Hist.: DEQ 41, f. 4-5-72, ef. 4-15-72; DEQ 26-1981, f. & ef. 9-8-81; DEQ 2-1984, f. & ef. 1-16-
84; DEQ 5-1993, f. & cert. ef. 3-10-93; Renumbered from 340-061-0025; DEQ 10-1994, f. & 
cert. ef. 5-4-94; DEQ 17-1997, f. & cert. ef. 8-14-97; DEQ 15-2000, f. & cert. ef. 10-11-00 

340-093-0100 

Public Notice and Participation Requirements Regarding Permit Actions 

(!)The Departmeat department has categorized permit actions according to environmental and 
public health significance. Category Jl represents permit actions with low environmental and 
public health significance and less public notice and opportunity for public participation. 
Category ±¥:!: represents permit actions with potentially high environmental and public health 
significance, and the greatest level of public notice and opportunity for participation. 

(2) OAR 340-093-0105 classifieds permits as Category U through Category lV:J:. If a permit 
action is uncategorized, the permit action will be processed under Category Ul2_. The following 
describes the public notice and participation requirements for each category: 

(a) Category Il -- No public notice or opportunity for public participation; 

(b) Category II;?_ -- The Departmeat department will provide public notice of the proposed permit 
action and a minimum of 30 days to submit written comments. 

( c) Category m2 H The PepartmcHJ·department will provide public notice of the proposed 
permit action and a minimum of35 days to submit written comments. The Department 
depmtment will provide a minimum of30 days notice for a hearing if one is scheduled. The 
Deparlmem-depaitment will schedule a hearing to allow interested persons to submit oral or 
written comments if: 

(i A) Within 14 days of the mailing of the notice, the DepartmBt1t-department receives written 
requests from ten persons, or from an organization representing at least ten persons, for a 
hearing, or 

(ii-P.) The DeparHBeHt {l_gpm1rn.£D1.determines that a hearing is necessary. 

( d) Category +¥1-- Once an application is considered complete under OAR 340-093-0070, the 
~department will: 
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(i A) Provide public notice of the receipt of a completed application and requested permitting 
action; and 

(H-)1) Schedule an informational meeting within the community where the facility will be or is 
located and provide public notice of the meeting. The f}ef*lt'tltwnt·department will consider any 
information gathered in this process when it drafts the proposed permit. 

(ill h) Once a draft permit is completed, provide public notice of the proposed permit and a 
minimum of 40 days to submit written comments. 

(W-Q) Schedule a public hearing to allow interested persons to submit oral or written comments 
and a minimum of 30 days notice for the hearing. 

(3) The ~department may move a permit action to a higher category under (2) of this 
rule, based on, but not limited to, the following factors: 

(a) Anticipated public interest in the facility; 

(b) Compliance and enforcement history of the facility or owner; 

( c) Potential for significant environmental or public harm due to location or type of facility; or 

(d) A change in the nature of the facility or the quantity or types of solid waste received, 
processed or disposed of at the facility. 

(4) The public notice required under (2)(b), (;Zj(c) and ffi(d)(~ffi) of this rule will contain at least 
the following information: 

(a) Name of the applicant and location of the facility; 

(b) Type of facility including a description of the facility'~s process subject to the permit; 

( c) Description of permitted substances stored, disposed of, discharged or emitted, including 
whether there has been an increase or decrease in the substance since the last permit action for 
the facility; 

(d) Location and description of documents relied upon in preparing the draft permit action; 

( e) Other permits required by the Departrnent.tlQP~I\!l1Q!I!; 

(f) Date of previous permit action; 

(g) Opportunity for public comment, whether in writing or in person; 

(h) Compliance, enforcement and complaint history along with resolution of the same; and 
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(i) A summary of the discretionary decisions made by the Departmentdepartment in drafting the 
permit. 

(5) The DBpartment department will provide the notice, as required under section (2) of this rule, 
to the applicant, those requesting notice of the permitting action, local news media, and other 
interested persons as identified by the Departmentdepartment. 

Stat. Auth.: ORS 459.005 - ORS 459.418, ORS 459A.100-0RS 459A.120 
Stats. Implemented: ORS 459.245 
Hist.: DEQ 34-1990, f. 8-20-90, cert. ef. 9-1-90; DEQ 5-1993, f. & cert. ef. 3-10-93; 
Renumbered from 340-061-0024; DEQ 15-2000, f. & cert. ef. 10-11-00 

340-093-0105 

Categories for Permit Actions 

(1) Category 1: 

(a) Composting facility registration under 340 096 002'1(1). 

Jb) Assignmeflt to a eomposting faeility general permit m1der 340 096 0021(2). 

(eQ) Waste Tire Carrier Permit under 340-064-0055. 

(<l.I;>) Letter Authorization under 340-093-0060. 

(es;) Modification to a permit that is administrative in nature or does not alter permit conditions. 

(2) Category 2: 

(a) Ren.t;.wal of a c(mstrnction and demolition debris landfill permit under 340-093-0070. 

£1;>) Renewal of an industrial waste landfill pcnnit under 340-093-0070. 

W (9JJ~~n<:;Y§L9[Glo&ure-a 9\Q§!!t!':.Permit under 340-094-0100 and 340-095-0500. 

(b!D Renewal of_!! transfer station permit under 340-096-0040. 

(esD Renewal of .11cmaterial recovery facility permit under 340-096-0040. 

(!) Renewal of a solid waste treatment facility permit under 340-093-0070. 

(Jg) Renewal of .1L waste tire storage site permit under 340-064-0015. 

(h) Renewal of a solid waste compostin>Z -permit under 340-093-0070. 
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(i) New composting registration issued under OAR 340-096-0100. 

(j) Renewal of a composting facility registration under 340-096-0100. 

(Bk) All other modifications not listed under category 1. 

(3) Category 3: 

(a) New captive industrial facility permit as defined in 340-097-0120(1)(c). 

(b) New transfer station or material recovery facility 12ermit under 340-096-0040. 

(c) New Gfomposting facility permit issued under 340-096-0110.oo;:H 

(d) New Gflosure permit under 340-094-0100 and 340-095-0500. 

(e) IssuaRce of-EM.'OffijlO!iting facility general petnit under 3•10 0% 0024. 

(f~- New construction and demolition landfill permit under 340-095-0001. 

(gf) New solid waste treatment facility permit under 340-096-0050. 

(hg) New off-site industrial facility permit under 340-097-0120(2)(a). 

(th) New sludge disposal facility rurrmitunder 340-096-0030. 

(il New waste tire storage facility permit under 340-064-00151. 

(l;oj) Renewal of a municipal landfill permit under 340-093-00701., 

ilkl Renewal of an inci11s:rntQLQL~n~1:gy1~£QY~tY-facilitv permit under 340:Q.2}:9Q]Q,. 

( 4) Category 4: 

(a) New municipal solid waste landfill facility J.~l!!l!!_under 340-094-0001. 

_(b) New wasts tire sterage site 1mder 3 4 Q 064 00 l 5. 

(el;,) New incinerator QITQJj.t.under 340-096-0010. 

(ti.£) New energy recovery facility permit under 340-097-0120(2)(a). 

Stat.Auth.: ORS 459A.025, ORS 459.045 & ORS 468.020 
Stats. hnplemented: ORS 459.245 
Hist.: DEQ 15-2000, f. & cert. ef. 10-11-00 
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340-093-0130 

Site Characterization Report(s) 

The purpose of the site characterization report(s) required by OAR 340-093-0070(4}.)(e) is to 
demonstrate that the proposed facility will be located in a suitable site and will use appropriate 
technology in design, construction and operation. The site characterization report(s) sflfrilmusl 
describe existing site conditions and a conceptual engineering proposal in sufficient detail to 
determine whether the facility is feasible and protects the environment. Except as provided in 
OAR 340-093-0070(4), +the site characterization report(s) shallmust include, but not be limited 
to, the following: 

(1) fuformation on site location and existing site conditions, including: 

(a) A site location description, including a location map and list of adjacent landowners; 

(b) An Existing Conditions Map of the area showing land use and zoning within 1/4 mile of the 
disposal site; and 

( c) Identification of any siting limitations and how those limitations will be addressed. 

(2) A description of the scope, magnitude, type, and purpose of the proposed facility, including 
but not limited to the following: 

(a) Estimated capacity and projected life of the site; 

(b) Identification of the communities, industries and/or markets to be served; 

( c) Anticipated types and quantities of solid wastes to be received, disposed of and/or processed 
by the facility; 

( d) Summary of general design criteria and submittal of conceptual engineering plans; 

( e) Description of how the proposed technology coin pares to current technological practices, or 
to similar proven technology, including references to where similar technology has been 
effectively implemented; 

(f) Demonstration that the proposed facility is compatible with the local solid waste management 
plan and the state solid waste management plan; 

(g) Planned future use of the disposal site after closure; 

(h) Key assumptions used to calculate the economic viability of the proposed facility; and 

(i) The public involvement process that has been and will be implemented. 

Item H 000037 



Attachment A3 
August 20-21, 2009 EQC Meeting 
Page 24 of 26 

(3) A proposal for protection and conservation of the air, water and land environment 
surrounding the disposal site, including control and/or treatment of leachate, methane gas, litter 
and vectors, and control of other discharges, emissions and activities which may result in a 
public health hazard, a public nuisance or environmental degradation. 

( 4) For a landfill, the following sAB+!mJI~J be included: 

(a) A detailed soils, geologic, and groundwater report of the site prepared and stamped by a 
professional Engineer, Geologist or Engineering Geologist with current Oregon registration, Tue 
report s!mHmust include consideration of surface features, geologic formations, soil boring data, 
water table profile, direction of groundwater flow, background quality of water resources in the 
anticipated zone of influence of the landfill, need and availability of cover material, climate, 
average rates of precipitation, evapotranspiration, runoff, and infiltration (preliminary water 
balance calculations); 

(b) fuformation on soil borings to a minimum depth of 20 feet below the deepest proposed 
excavation and lowest elevation of the site or to the permanent groundwater table if encountered 
within 20 feet. A minimum of one boring per representative landform at the site and an overall 
minimum of one boring per each ten acres sl!at!must be provided. Soil boring data sfmllmust 
include the location, depth, surface elevation and water level measurements of all borings, the 
textural classification (Unified Soil Classification System), permeability and cation exchange 
capacity of the subsurface materials and a preliminary soil balance; 

( c) For all water wells located within the anticipated zone of influence of the disposal site, the 
depth, static level and current use sfmllmust be identified; 

(d) Background groundwater quality shullmust be determined by laboratory analysis and 
s!mHmusl include at least each of the constituents specified by the Departmerit.dEP!lXlm.ent. 

(5) Any other information the Department department may deem necessary to determine whether 
the proposed disposal site is feasible and will comply with all applicable rules of the 
Departme+n<lepaitment. 

Stat. Auth.: ORS 459 
Stats. Implemented; ORS 459.015 & ORS 459.205(1) 
Hist.: DEQ 41, f. 4-5-72, ef. 4-15-72; DEQ 26-1981, f. & ef. 9-8-81; DEQ 5-1993, f. & cert. ef. 
3-10-93; Renumbered from 340-061-0030; DEQ 10-1994, f. & cert. ef. 5-4-94; DEQ 17-1997, f. 
& cert. ef. 8-14-97 

340-093-0140 

Detailed Plans and Specifications Required 

Except as provided in OAR 340-093-0070~(1}: 
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(1) Any person applying for a Solid Waste Disposal Permit sflal.lmust submit plans and 
specifications conforming with current technological practices, and sufficiently detailed and 
complete so that the Department department may evaluate all relevant criteria before issuing a 
permit. The plans and specifications sflal.lmust follow the organizational format, and include the 
level of information detail, as required by the DepartmeRtdcpartment. The Department 
department may refuse to accept plans and specifications that are incomplete and may request 
such additional information as it deems necessary to determine that the proposed disposal site 

· and site operation will comply with all pertinent rules of the Departmer<tdepartment. 

(2) Engineering plans and specifications submitted to the Department c.lrnail!lJentsflal.lmust be 
prepared and stamped by a professional engineer with current Oregon registration. 

(3) If in the course of facility construction any person desires to deviate significantly from the 
approved plans, the permittee sflal.l;p_tI$1 submit a detailed description of the proposed change to 
the Department department for review and approval prior to implementation. If the Department 
pepartment deems it necessary, a permit modification sflal.lm\!~ be initiated to incorporate the 
proposed change. 

Stat. Auth.: ORS 459 
Stats. Implemented: ORS 459.015 & ORS 459.205(1) 
Hist.: DEQ 41, f. 4-5-72, ef. 4-15-72; DEQ 26-1981, f. & ef. 9-8-81;; DEQ 5-1993, f. & cert. ef. 
3-10-93; Renumbered from 340-061-0035; DEQ 10-1994, f. & cert. ef. 5-4-94; DEQ 17-1997, f. 
& cert. ef. 8-14-97 

340-093-0150 

Construction Certification 

Except as provided in OAR 340-093-0070(04): 

(I) The I~'jhlffil'l£fll-department may require, upon completion of major or critical construction at 
a disposal site, that the permittee submit to the Deparic1ROOt-depm!m~J:JJ_a final project report 
signed by the project engineer or manager as appropriate. The report sflal.lmJJ§l certify that 
construction has been completed in accordance with the approved plans including any approved 
amendments thereto. 

(2) If any major or critical construction has been scheduled in the plans for phase development 
subsequent to the initial operation, the Ilepartmenl-department may require that the permittee 
submit additional certification for each phase when construction of that phase is completed. 

(3) Solid waste sflal.lmay not be disposed of in any new waste management unit (such as a 
landfill cell) of a land disposal site unless/until the permittee has received prior written approval 
from the Department department of the required engineering design, construction, Construction 
Quality Assurance, operations, and monitoring plans. Only after the Department department has 
accepted a construction certification report prepared by an independent party, certifying to the 
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Department d,Qp@r1rnSD1Jhat the unit was constructed in accordance with the approved plans, may 
waste be placed in the unit. If the Departmen(ggpgJ!DJc111_does not respond to a certified 
construction certification report within 30 days of its receipt, the permittee may proceed to use 
the unit for disposal of the intended solid waste. 

Stat. Auth.: ORS 459.045, ORS 459A.025 & ORS 468.020 
Stats. Implemented: ORS 459.015 & ORS 459.205 -ORS 459.245 
Hist.: DEQ 26-1981, f. & ef. 9-8-81; DEQ 5-1993, f. & cert. ef. 3-10-93; Renumbered from 340-
061-0036; DEQ 10-1994, f. & cert. ef. 5-4-94; DEQ 17-1997, f. & cert. ef. 8-14-97; DEQ 27-
1998, f. & cert. ef. 11-13-98 
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The Oregon Administrative Rules contain OARs filed through May 15, 
2009 

DEPARTMENT OF ENVIRONMENTAL QUALITY 

340-096-0001 

Applicability 

DIVISION96 

SOLID WASTE: SPECIAL RULES FOR 
SELECTED SOLID WASTE DISPOSAL SITES 

OAR Chapter 340, Division 96 applies to energy recovery facilities and incinerators 
receiving solid waste delivered by the public or by a solid waste collection service, 
composting facilities, sludge disposal sites, land application disposal sites, transfer 
stations, material recovery facilities and solid waste treatment facilities. Such facilities 
are disposal sites as defined by ORS Chapjer 459, and are also subject to the 
requirements of OAR Chapter 340. Division 93, finat;tfil\L<!S5.Q[tl\l£~.Le.C!\lic"'-ITI.,nts as set 
fo.11!1 in_Pi"..ision (Ji_;it_QAR 340-095-0090 and OAR 340-095-0095 imd Divisio;1 97. 
The department may tailor the fina!]<;iat'i8ll!nll1Ce requirements to the nature of the 
i.ill:_ilijy ag!l_trnl.Y3}~'.~)\P_U5!.W.Ii!L~Jh<:iljti_~-~-·~f.rn:J?.\!1!29Ses of these Division 96 mle_~c]\ low 
risk facility is one the department determines is not likelY.!9£;£1l~.rntQ __ $igni.tk@t amounts 
Qf re.§!dui!L\vaste rnaJ.\'!:l?ls or contamination from the operation of the facility that_ will 
remain at clos1ire. 

Stat. Auth.: ORS 459.005 - ORS 459.418 & ORS 459A.100 - ORS 459A.120 
Stats. Implemented: ORS 459.015 & ORS 459.045 
Hist.: DEQ 5-1993, f. & cert. ef. 3-10-93 

340-096-0010 

Special Rules Pertaining to Incineration 

(1) Applicability. This rule applies to all energy recovery facilities and incinerators 
receiving solid waste delivered by the public or by a solid waste collection service. &u£.fl 
fu€iHtics are dir;po~;al sites a~oo<t~S Chapter 159, aBd are P.lso Jubjcet to too 
requircmeBl.1 of OAR Chapter 3'10, Divisionilc:l-·imd applicable provbion.; i11 OAR 
Cl*lf">!Cr 3·l0, Division3 ')5 and 97. 

(2) Detailed Plans and Specifications: 
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(a) All incineration equipment and air pollution control appurtenances thereto sftal.tmust 
comply with air pollution control rules and regulations and emission standards of this 
Department department or the regional air pollution control authority having jurisdiction; 

(b) Detailed plans and specifications for incinerator disposal sites sftal.tmust include, but 
not be limited to, the location and physical features of the site, such as contours, drainage 
control, landscaping, fencing, access and on-site roads, solid waste handling facilities, 
truck washing facilities, ash and residue disposal and design and performance 
specifications of incineration equipment and provisions for testing emissions therefrom. 

(3) Incinerator Design and Construction: 

(a) Ash and Residue Disposal. Incinerator ash and residues sftal.tmust be disposed in an 
approved landfill unless handled otherwise in accordance with a plan approved in writing 
by the Deptwt1nentdepartment; 

(b) Waste Water Discharges. There sltallmust be no discharge of waste water to public 
waters except in accordance with a permit from the Departmentdepm1mcnt, issued under 
ORS 468B.050; 

( c) Access Roads. All weather roads sltallmust be provided from the public highways or 
roads, to and within the disposal site and sftal.tmust be designed and maintained to 
prevent traffic congestion, traffic hazards and dust and noise pollution; 

( d) Drainage. An incinerator site sltallmust be designed such that surface drainage will be 
diverted around or away from the operational area of the site; 

( e) Fire Protection. Fire protection sltallmust be provided in accordance with plans 
approved in writing by the Department department and in compliance with pertinent state 
and local fire regulations; 

(f) Fences. Access to the incinerator site sftal.tmust be controlled by means of a complete 
perimeter fence and gates which may be locked; 

(g) Sewage Disposal. Sanitary waste disposal sftal.tmust be accomplished in a manner 
approved by the Department department or state or local health agency having 
jurisdiction; 

(h) Truck Washing Facilities. Truck washing areas, if provided, sftal.tmust be hard 
surfaced and all wash waters sftal.tmust be conveyed to a catch basin, drainage and 
disposal system approved by the Department or state or local health agency having 
jurisdiction. 

( 4) Incinerator Operations: 

(a) Storage: 
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(A) All solid waste deposited at the site ffiattmust be confined to the designated dumping 
area; 

(B) Accumulation of solid wastes and undisposed ash residues ffiattmust be kept to 
minimum practical quantities. 

(b) Salvage: 

(A) A permittee may conduct or allow the recovery of materials such as metal, paper and 
glass from the disposal site only when such recovery is conducted in a planned and 
controlled manner approved by the Department department in the facility's operations 
plan; 

(B) Salvaging ffiattmust be controlled so as not to interfere with optimum disposal 
operation and to not create unsightly conditions or vector harborage; 

(C) All salvaged material shal±must be stored in a building or enclosure until it is 
removed from the disposal site in accordance with a recycling program authorized in the 
operations plan. 

( c) Nuisance Conditions: 

(A) Blowing debris ffiattmust be controlled such that the entire disposal site is maintained 
free of litter; 

(B) Dust, malodors and noise ffiattmust be controlled to prevent air pollution or excessive 
noise as defined by ORS Chapters 467 and 468 and rules and regulations adopted 
pursuant thereto. 

( d) Health Hazards. Rodent and insect control measures shal±must be provided, sufficient 
to prevent vector production and sustenance. Any other conditions which may result in 
transmission of disease to man and animals ffiattmust be controlled; 

(e) Air Quality. The incinerator ffiattmust be operated in compliance with applicable air 
quality rules (OAR 340-025-0850 through 340-025-0905); 

(f) Records. The Department fls1rn1:!J!1eg!_may require such records and reports as it 
considers are reasonably necessary to ensure compliance with conditions of a permit or 
OAR Chapter 340, Divisions 93 through 97. All records must be kept for a minimum of 
five years. In the case of a change in ownership of the permitted facility, the new 
permittee is responsible for ensuring that the records are transferred from the previous 
owner and maintained for the required five years. 

Stat. Auth.: ORS 459.045, ORS 459A.025 & ORS 468.020 
Stats. hnplemented: ORS 459.015 & ORS 459.205 
Hist.: DEQ 41, f. 4-5-72, ef. 4-15-72; DEQ 5-1993, f. & cert. ef. 3-10-93; Renumbered 
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from 340-061-0045; DEQ 10-1994, f. & cert. ef. 5-4-94; DEQ 27-1998, f. & cert. ef. 11-
13-98 

<140 0% (l(l2(l 

Speeial Rules Pertaining te C0m1rnsting: Applieability 

Appliealiility. This rnle applies to all eomposting faeilities, eirnSjlt as eirnmpted in OAR 
340 093 0050(3)(d) at1d (e). Composting faeilities are disposal sites as defined by ORS 
Chapter 459, at1d are also sab:jeet to the requirements of OAR Chapter 340, Divisions 93, 
95 and 97 as applieallle. Composting facilities eommeneing operation prior to Jat1ttary 31, 
1999 shall s11bmit an applieati011 to the Departmeat fur a eomposting faeility registratioa 
or permit within 18 months of the effuetive date of these rnles. Pollo'Ning that date, 
composting faeiHties must apply fur and reeeive a permi'. or registration jlrior to 
eomrneneement of OJleration. 

[NOTE: Portioos of340 096 0020 have moyed to 340 096 0024 and 340 096 0028.] 

Stat. Auth.: ORS 459.045, ORS 459A.025 & ORS 468.020 
Stats. Implemented: ORS 459.005, ORS 459.015 & ORS 459.205 
Hist.: DBQ 41, f. 4 5 72, ef. 11 15 72; DBQ 5 1993, f. & eert. ef. 3 19 93; Ren:tmeernd 
from 340 061 0050; DBQ 10 1994, f. & eort. ef. 5 'I 94; DBQ 9 1996, f. & eert. ef. 7 10 
%; DEQ 27 I 998,f. & cert. ef. 11 l3 98 

Speeial Rules Pertaining ts Cempesting: Types ef Cempesting Faeilities 

Compostirig faeilities are categorized by the fullowmg eritcria ans shall meet the portions 
of this rule as listed iri (l)(e), (2)(e), or (3) below: 

(l) Comjlosting faeility registratiori: Per faeilities Htilizmg as fcedstocks fur eornpostiog: 

(a) More that1 20 tons anEI less that! or GE!Hal to 2,0QQ tons of green feeElstoeks in a 
ealendar year; or 

(b) l'lfore than 20 tons and less than or eq11al to 5,000 tons offcedsloeks whieh are 
eirnffisively yarEl debris aHd 'Need waste in a ealendar year; 

(e) Composting faeilities reeeiYing a registration shall comply with only the fullowing 
items of OAR 340 096 0028: (l)(d), (2)(e), (3)(a), (3)(b), (3)(e), at1d (4) and are not 
sab:jeet to the nm:aining reqt1iremerits of OAR 340 096 OQ28; 

(d) Persons applying fur a cornjlosting facility registration shall sa!Jrnit to DEQ items 
listed ill OAR 3 40 093 Q070(4)(a), (b), (e), and (d) prior to receiving their registratioH. 
Tl:ese facilities are subjeet to the proeedurns and requirerneots of OAR 3 4 0 093 0070 (1), 
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(8), ood (7), (Elflplieatioa preeessffig, pHelie hearffigs, registratioa reBe>Nal), Int are 
eirnmpted from the remaiaiflg recpiremeats of Ch'.R 3 4 0 093 0070; 

(e) ,A, eompostiag facility registratioa '.vi!! be trsated as a permit oai)· for pmposes of 
OAR 3'10 018 0030 and e<o! for other purposes; 

(t) Up81i detenninatioa by the Departmeot that a registered facility is adversely affuetiog 
human health or the envirenmeat, a registered facility may be reqi;ired to apply for ood 
meet the reEJaireineots ofa eoinposti11g facility ge11eral permit. 

(2) Coinposting facility general permit: For faeilit:es utilizi11g as feedstocks for 
composting: 

(a) More thoo 2,000 tm1s of green feedstoeks in a calendar year; or 

(6) More than 5,00Q tolls ofgreca feeElstoeks whiell are rnehisively yard debris a11d wood 
·.vasts iii a ealeaElar year; 

(e) Persons reeeiviag a eomposting facility geHeral pem1it shall comply witll all items of 
OAR 340 096 0028 except (2)(b), (3)(g), aad (3)(i). In order to meet these requireineats, 
composters shall have procedures ia plaee ood writtca doCH!l1eotatioH at tlle eompostiag 
site available for revie'.v aad acoeptance by DEQ that shows all requireraoots have beef! 
ll'le¥, 

(d) Persons applying for a compostffig faeility geaeral permit shall comply with the 
requiremeots of "Geaeral Penni!," pursuaot to OAR 310 093 0070(3); 

(e) Upon detenninatioa by the Departmoot t!iat a faeility with a eompostiHg faeility 
geHeral pennit is adversely affecting llun1an health or tile eavirmnnent, that facility may 
be required to appi)' for and meet the requiremoots ofa eompostiAg faeility full permit. 

(3) Composting faeility foll permit: For facilities utiliziHg as feedstoeks for eomposting 
more thafl 20 teas of feedstocks during a calendar year that iacludes aay amouot of HOB 

greea feedstoeks. Persons Elflplying for a eompostiHg facility foll peffi1it shall eomply 
witll all iteins of OAR 340 098 0028. In order to meet these reqHirements, these persoas 
must submit written documeHts to the DepartmeAt for revie\Y and Elflproval prior to 
reeeiviag '.lleir perinit, as desoribed in OAR 340 093 005Q aRd OAR 340 093 0070. 

('I) Compestiag faoilities eirnmpted frem rnqi;iremeats to obtaiH a peffi1it are listed io 
OAR 340 093 0050(3)(d). 

(5) The Director may issue a differeat level ofcompostirig regulatieR to a facility upoA 
receipt ofa request aHdjustifieation regardiAg special conditieHs based ori the amo<:Rt 
and type of ::n:que fuedstocks which do not jastif)' scrutiny of a higher Je;'el of 
regulatioa. Justification in:ist be sLtbsta1-:tiated by results from testiAg, doeumeotatioa of 
operatieHal preeeckircs or other methoEls. ,'\]3plicatiens sllall be prneessed ia aeeordanee 
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wit£ the PrneeElares for Isst1anee, Denial, Modifieation anEl Reveeation ef Pennits as set 
fort£ in Oir.'<. 3 4 0, Elivision 093. 

£tat. Auth.: ORS 459.0'15, ORS 459A.025 & ORS 468.020 
Stats. lmplementeEI: ORS 459.005, ORS 459.015 & ORS 459.205 
Hist.: DEQ 17 1997, f. & eert. ef. 8 14 97; DEQ 27 1998, f. & cert. ef. 11 13 98; DEQ 
15 2000, f & cert. ef. l 0 11 00 

:140 0% 0028 

Speeial Rules Pertaining te Cempestieg: Cemlitiens 

(1) Feasihility £tw1y Repert shall ineluEle irnt Hot ee limited to: 

(a) Location anc: design of the physieal fuatures of the site anEI eompesting plant, surfaee 
Eiraittage eefllrel, wastewater facilities, fu!lees, resiaae Eiisrosal, eofllrels to prevent 
aEiverse health aHEI eHvirenmefllal impaets, anti Elesign anEl perfoHnanee speeifieatioHs for 
major eomposting equirment anEI Eletailea seseriptioHs of metl10Els to ee uses. 
Ag£ieukmal eomposting operations HeeEI enly provise iHformatiO!l regaraing sHrfaee 
Elrainage eontrol anEl 'Naste'Nater faeilities as reEtuires by ORS 4€i8B.050(l)(e), 
administeres ey fue Oregon Department of Agriettltme; 

(e) A proposes plal1 for utilization of the rroeesseEI compost or other eviseHce of assures 
utilization of compostes fuesstoeks; 

(e) f, prnposed faeility clestire plan ofa conceptual "worst ease" seenario to dispose of 
uHuses feed stocks, partially processed resisues ans finisheEI compost, ',m!ess etrnmptes 
from this reqHiremeHt by the Department rursuoot to OAR 340 095 0090(2). The plan 
'.vill ineluse a methos for sisposal of rrosesses eompost that, sHe to coHeentratioHs of 
contaminants, cannot ee marketed or used for beHefieial purposes. The faeility elosure 
rlan shall also iAcluEle evidence of financial assmance, pursuoot to OAR 3 4 0 095 
0090(!), for all GOIBflOStiHg facility full flGHnits; 

(a) f, mass lialanee calculatioH showil1g all feeEistoeks aHEl amenameflls ans all presuets 
rrodueeEl. For faeilities ap13l)•ing for a composting faeility full peHllit, the mass ealance 
eab1lation shall be setailes ans utilize a unit 'Neigh! throughout. 

(2) Composting Faeility Plan Design and Constrnetien shall inclase eut not ee limites to: 

(a) £cale srawings ofthe facility, inelusing the location alls size offeedstoek ans 
finished storage area(s), eomposting proeessing areas, fixes equirment, oos appurtenafll 
faeilities (scales, surfaec •.vater control systems, wells, offiees anEI ofuers). Upon 
deteHniHatien hy the Department that engineered drav"ings are neeessary, Elrawings will 
be proEluees under tlie supervisieR of a lieeRses eRgineer with eurrent registration; 
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(b) LiRiAg sys-lem ElesigA: Ifleaohate is preseRt, oompos-ler must proviso a preteotive 
layer bef!eatb oompos-l J3f0oessing ans fcesstook areas, lsaehate sumps aRs storage basins 
to J3fe':eRt release of leaellate to surface water or grouAEl water, The lining system 
requires •Nou!El be sopenEleRt on leaehate eharaeteristios, olimatie oonditions and size of 
faeility and shall be eapable of resisting damage from mevemeRt of mobile operating 
eq::ipmeRt and weight of stored piles, facility operaters shall moRiter all water releases 
aAd EloeumeAt no release to t-,"found water, f, eonstruetion quality ass1mffiee plan shall be 
iaolHEles Eletailiag monitsriRg ana testing to assure effuetiveness sf liner system; 

(o) \!later Quality: CompostiHg faeilities shall have HO disoharge ofleaehate, wast&water, 
er wash water (frem vehisle and G'!~tipmeflt washi11g) to the grnund or to s:irfaee waters, 
eirnept ia aeeon!aRee "'ith permit(s) from the \\Tater Quality Program of the Depar'.moot 
issueEl unEler ORS 488B.050, Agrieukcral eomposters must meet water EjUality 
requiremefl!s pHrsuant to ORS 4 88B.050 (l)(b), administered by the OregeH DepartmeRt 
sf Agriealture; 

(d) Assess Roads: WheH neeessary to provide publie aceess, all '.Yeather reads shall be 
provided from the publie highway or roads to and within the emnpest operatien ans shall 
be desigsed aHd maintained to pre•10Rt traffio e0Hgestio11, traffie hazards and sust ood 
noise pellutien; 

(e) fire Protection: Fire proteetion shall be provided iR eompliaHee with perti11e11t state 
and !seal fire regulations; 

(f) CoHtrol of assess ts the site: Effuetive barriers ts unantherized ootry ood dumpiHg 
shall be provisos (sueh as fcHees, gates and lsek(s)); 

(g) CoHtrol of noise, yeetors, Elust aHd litter: Effuetive methods to red:1ee er aveid Heise, 
veO'\ors, SH&! and litter saall be previded. 

(3) Compsstffig Faeility OperatieHs Plan shall inelHEle: 

(a) Operations and MaiRtenanee ManHal whieh deseribes Hormal faeility operations and 
iRebdes preeedures ts address upsO'\ eonditioHs ans eperating problems. The mmmal 
shall :nelude moRitoring ofeompest proeessing parameters ineluding: fceElstoeks (C:l'I 
ratio), mois-lme eo11tcHt, aeratioH, pH aHEl temperatHre; 

(b) Odor MiRimization Plan shall be Eleveloped ts aEldress sdor \vithin the ooafiaes of the 
cempestiHg site and inelt1de metheds ts address: 

(1\) A mooagG1Hent plaH for malotloreHs loo:Els; 

(B) Proeedmes for receiving ans recording seer eemplaiHts, immediately ilwes-ligatiHg 
any odor eomplaints to detennine the eause of oder emissioRS, and remedying promptly 
any odor problems at the facility; 
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(C) f,dditional oder minimizing measrn·es, whicH may iRelade tl1e following: 

(i) Avoidanee of anaerobie eonditions in the eomposting material; 

(ii) Use of mixing for favorable eemposting eonditiens; 

(iii) Penttation of windrow or other piles into a size and shape favorable to minimizing 
odors; and 

(iv) Use of end produet eeffi]3ost as eover to aet as a filter during early stages of 
60ffi]30Sting, 

(D) Speeifioation of a readily available supply of bulking agen:s, additives or odor 
eoatrol agents; 

(E) Proeedures for avoiding delay in proeessing aRd maRagiRg fuedstoeks during all 
weather eoRditions; 

(f) Methods for taking into consideratioR tl1e follov1ing faetors prior to turniRg or moving 
eomposted material: 

(i) Time of day; 

(ii) WinEl direction; 

(iii) Pereent moisture; 

(iv) Estimated oElor potential; and 

(v) Degree of maturity. 

(e) Methods for measrn·iag a1c:d keeping records ofineoming fuedstoeks; 

(d) Removal of Compost: Oilier than for eompost used en site at an agrm10mie rate, 
compost shall be removed from the composting faeility as frequently as possible, but not 
later tl1an two years after proeessing is eompleted; 

(e) Ineorporation offeedstoek(s): Feedstoeks shall be ineorpora-ted into aetive eompost 
piles witl1in a reasonable time; 

(f) Use of Composted Solid Waste: Composted solid 'Naste offered for Hse by the p11blie 
shall be relatively odor free and shall not endanger publie heal#i or safety; 

(g) Pathogen reduetion: Composting facilities aecepting any amo'dnt ef ROR green 
:feedstocks shall dernment aad implement a pathogen reduetion plan that addresses 
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reEjuiremeHts of the Code of Federal Regulations, 40 CFR Part §OJ. The Jllall shall 
inehule a Preeess te FartHer ReEluee PatHogeR (PFRP), JllH'suaHt to 40 CFR Part §QJ 
AJlJlendix B, item (B)(l), Elated Fel3mary 19, l 993, !Hat sHall inelade: 

(A) Using either !He within vessel eompostffig metfiod or the statie aerated pile 
cornJlosting rnethoa, the ternJlerature of the active compost Jlile shall be maintained at 55 
degrees Celsius or fligher for tflree days; 

(BJ 'Jsffig the wffiEiro·.v eorn13ostffig rnethee, the tern!Jeratme efthe active compost pile 
shall be maintained at 55 degrees Celsius or higher for 15 days or longer. During the 
period "'"'e" the compost is mairuaiHed at 55 degrees Celsius or higher, there shall be a 
minimum of five tumiHgs of the wiHdrow; or 

(C) An alternative methoe tliat caH 13e demonstrated by permittee to aefiieve an OEJaivaleHt 
reclHetien ofh:iman !Jathogens. 

(ll) Storage: 

(,_A,) All fueEistoeks Elepesitee at the site shall ae eonfineEI to the designated Eiu!Hj3ffig area; 

(B) AcoHmulatien of feedstoeks shall not exceed one montH's prodl!etion capacity and 
undisposeEI residues shall be keflt to minimum praotieal quaruities; 

(C) Faeilities aHEi proeeEiures shall ee pre<ided for hanElling, reoyeliHg er disposffig of 
feedstoeks tHat are non biodegrada!Jle ey composting: 

(i) Salvage: 

(A) J', permittee may eondact or allow the recovery of materials suoh as metal, paper alld 
glass from the CO!HflOSting facility only when Slleft reeovery is eonEltieted in a planned 
ans controlled mallRSf approved by the Department in tHe facility's operations plaH; 

(B) Salvagffig shall as controlled so as Hot to iHterfere with optimum eompostffig 
operatioR ancl net ereate Hnsightly eenditions or veetor harlJorage. 

Ul Methods to mi0imize veetor attraction (si;efi as rats, birds, flies) shall ee aseEl iR order 
to prevent nuisance eonditioRs er flFOpagation ofhumaH JlathegeHs in the aetive or 
finished compost. 

(4) Reeords: Annaal reportffig of the weight offeedsteeks t1tilizea for eompostiag is 
reqHired oa a form Jlrovidecl by the Department. The Department may also req1o1irn si;ch 
records and reports as it eensiders are reasena13ly aecessary to ensure com!Jlianee with 
coRditions of a registration or 13ennit or 01',R Chapter 34G, DivisioHs 93 through 97. /ul 
recorcls must ee kept for a mffiimum of five years. ln tHe case ef a ehaage in owRership of 
the flermitted facility, the new permittee is responsible for ensurffig tHat the records are 
transferred from the !Jrevious pennittee and maintained for the reEJuired five years. 
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Stat. Auth.: ORS 459.045, ORS 459A.025 & ORS 4G8.020 
Stats. ImJ3lemeHteEl: ORS 459.005, ORS 459.015 & ORS 459.205 
Hist.: DEQ l 7 1997, f. & eert ef. 8 14 97; DBQ 27 1998, f. & eert. ef. 11 13 98 

340-096-0050 

Solid Waste Treatment Facilities 

(1) Applicability. This rule applies to all solid waste treatment facilities. Such facilities 
are disposal sites as defined by ORS Chapter 459, and are also subject to the 
requirements of OAR Chapter 340, Divisions 93, 95, and 97 as applicable. 

(2) Plans and Specifications. Plans and specifications for a solid waste treatment facility 
shallmust include, but not be limited to, the location and physical features of the facility 
such as contours, surface drainage control, access and on-site roads, traffic routing, 
landscaping, weigh stations, fences and specifications for solid waste handling 
equipment, truck and area washing facilities and wash water disposal, and water supply 
and sanitary waste disposal. 

(3) Air Quality. A permittee Bhallmust ensure that all solid waste treatment facilities 
comply with air pollution control rules and regulations and emission standards of this 
Department or the regional air pollution control authority having jurisdiction. 

(4) Bioremediation Facilities. Facilities that propose to biologically treat petroleum 
contaminated soil must design the operation to prevent contamination of the area and 
minimize the possibility of contaminants leaching to groundwater. Such facilities 
Bhallmust in general comply with regulations in OAR Chapter 340, Division 95, "Land 
Disposal Sites Other Than Municipal Solid Waste Landfills," for location restrictions, 
operating criteria and design criteria. The following requirements also apply: 

(a) To prevent leaching, design criteria must include either: 

(A) A landfill-type liner with a leachate removal system. A concrete slab is not 
considered a liner. An applicant must demonstrate that the proposed liner is compatible 
with the waste; or 

(B) A vadose zone monitoring system, pursuant to 40 CFR 264, Subpart M. 

(b) Groundwater. The_-_Q.Qepartment may require groundwater monitoring depending on 
the facility's cover, run-on controls and irrigation; 

( c) Operating criteria: 

(A) Each permittee sltallmust ensure that surface runoff and leachate seeps are controlled 
so as to minimize discharges of pollutants into public waters; 
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(B) The permittee must ensure that the facility is operated in a manner such that the liner 
is not damaged; 

(C) The permittee must provide a monitoring plan to demonstrate completion of the 
biodegradation process. 

( d) Financial assurance. An application for a bioremediation solid waste treatment facility 
sltatlmust include a financial assurance plan sufficient to cover costs for a third party to 
remove the waste to a thermal desorption facility if it is deemed necessary by the 
f}_Qepartrnent. 

( 5) Records. The f>_Qepartment may require such records and reports as it considers are 
reasonably necessary to ensure compliance with conditions of a permit or OAR Chapter 
340, Divisions 93 through 97. All records must be kept for a minimum of five years. In 
the case of a change in ownership of the permitted facility, the new permittee is 
responsible for ensuring that the records are transferred from the previous permittee and 
maintained for the required five years. · 

[Publications: The publication( s) referred to or incorporated by reference in this rule are 
available from the agency.] 

Stat. Auth.:ORS 459.045, ORS 459A.025 & ORS 468.020 
Stats. Implemented: ORS 459.005, ORS 459.015 & ORS 459.205 
Hist.: DEQ 5-1993, f. & cert. ef. 3-10-93; DEQ 10-1994, f. & cert. ef. 5-4-94; DEQ 27-
1998, f. & cert. ef. 11-13-98 

340-096-0060 

Special Rules Pertaining to Composting: Applicabilitv 

(1) No person may construct or operate a composting facility except as provided in this 
rule. 

(2) All composting facilities must comply with 340-096-0070: Performance Stcmdards. 

(3) All composting facilities, except those composting facilities exempt under (3)(a) of 
this rule, must comply with OAR 340-096-0080: Screening. 

(a) The following composting facilities are exempt from the requirements of OAR 340-
096-0080: Screening, OAR 340-096-100: Registration, and OAR 340-096-0110 
Composting Permit unless the department determines the composting facility may 
adversely affect human health or the environment: 

CA) Any composting facility composting less than 100 tons of Type 1 feedstock, Type 2 
feedstock, or both during any calendar year; 
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CB) Any composting facility composting less than 20 tons of Type 3 feedstock during any 
calendar year: 

(C) Any composting facility composting less than 40 tons of Type 3 feedstock in any 
calendar year when conducting in-vessel composting in containers designed to prohibit 
vector attraction and prevent nuisance and odor generation; 

(D) Any composting facilitv that produces silage on a farm for animal feed; and 

CE) Any home composting facility. 

Cfl Any Confined Animal Feeding Operation operating under a Confined Animal 
Feeding Operation permit issued by the Oregon Department of Agriculture and operating 
a composting facility, in conjunction with the Confined Animal Feeding Operation, in 
compliance with a composting facility management plan approved by the Oregon 
Department of Agriculture that meets the requirements of OAR 340-096-0090 and for 
which the Oregon Department of Agriculture is providing oversight under an agreement 
with the department. The Oregon Department of Agriculhlfe may require that a facility 
subject to this section (3)(a)(F) complv with OAR 340-096-0080: Screening. 

( 4) All composting facilities that are dete1mined bv the department to present a risk to 
human health or the environment under OAR 340-096-0080(3)(b): Screening. or under 
(3)(a) of this rule, must comply with OAR 340-096-0090: Operations Plan Approval and 
OAR 340-096-0110: Composting Permit. 

(5) All composting facilities that are not exempt under this rule, including but not limited 
to all facilities operating under a solid waste composting facility individual pennit, 
general permit, or registration issued by the department prior to the effective date of this 
rule, must submit the materials required by OAR 340-096-0080: Screening within 180 
days after the effective date of this rule. Anv composting facility in operation before the 
effective date of these rules may continue in operation pending a determination by the 
department under OAR 340-096-0080: Screening and issuance by the department of a 
Registration under OAR 340-096-0 I 00: Registration or a Composting Permit under OAR 
340-096-0110: CompostingPermir. 

(6) Any person proposing to begin operation of a new composting facility or to 
substantially modify an existing facility, where such a facility is not exempt under section 
(3) of this rule. must comply with OAR 340-096-0080: Screening and provide to the 
depmtment the information required by OAR 340-096-0080(1) at least 180 days before 
the facility is proposed to begin operation. 

Stat. Auth.: ORS 459.045. ORS 459A.025 & ORS 468.020 
Stats. Implemented: ORS 459.005, ORS 459.015 & ORS 459.205 
Hist.: DEQ 41, f. 4-5-72, ef. 4-15-72; DEQ 5-1993, f. & cert. ef. 3-10-93: Renumbered 
from 340-061-0050; DEQ 10-1994, f. & cert. ef. 5-4-94: DEQ 9-1996, f. & cert. ef. 7-10-
96; DEQ 27-1998, f. & cert. ef. 11-13-98 
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340-096-0070 Special Rules Pertaining to Composting: Performance Standards 

(])All composting facilities must be designed, constructed, and operated in a manner that 
does not cause a discharge of leachate or stonnwater from the facility to surface water, 
except: 

(a) Leachate from a composting facility may be discharged to surface water only in 
compliance with a discharge permit issued by the department. 

(b) Stonnwater from a composting facility may be discharged to surface water only in 
compliance with a discharge permit issued by the department. 

(2) All composting facilities that collect and dispose ofleachate or stormwater in 
engineered structures must comply with the applicable requirements of OAR 340-096-
0130: Leachate Collection Design and Operating Requirements. 

(3) All composting facilities must be designed, constructed, and operated in a manner that 
does not cause a likely adverse impact to groundwater under OAR 340 Division 40. All 
composting facilities proposing to use infiltration in soil as a method for managing 
leachate or stonnwater must comply with OAR 340-096-0120: Groundwater Protection. 

( 4) All composting facilities must be designed, constructed, and operated in a manner 
that, to the greatest extent practicable, consistent with proper facility design and 
operation, controls and minimizes odors that are likely to cause adverse impacts outside 
the boundaries of the facilitv. 

(5) All composting facilities must be designed, constrncted, and operated in a manner that 
achieves human pathogen reduction as required by OAR 340-096-0140: Pathogen 
Reduction. 

(6) All composting facilities must be designed, constructed, and operated in a manner that 
controls or prevents propagation, harborage, or attraction of vectors, including but not 
limited to rats, birds, and flies. 

(7) All composting facilities must comply with all other applicable laws and regnlations. 

340-096-0080 Special Rules Pertaining to Composting: Screening 

(])All composting facilities not exempted by OAR 340-96-0060(3)(a) will be screened 
by the department under this rule to determine whether the facility poses a risk to human 
health or the environment, All facilities subject to this rule must provide to the 
department the infonnation described below. The department may require any additional 
information the department considers necessary to evaluate the potential environmental 
risks posed by a facility. All information must be submitted on application forms 
provided by the department and include the screening fee required by OAR 340-097-
0120(3). The application must be accompanied by all required exhibits using paper with 
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recycled content with copy printed on both sides of the paper whenever possible, follow 
the organizational format and include the level of informational detail required by the 
department, and be signed by the property owner or person in control of the premises. 

(a) Physical information, including: 

(Al The location and site schematic, including areas for management of leachate and 
stormwater, of the existing or proposed composting facility by latitude and longitude, 
identified on a map; 

(B) The location of the facility on a tax lot map; 

(Cl The location of and distance to surface water in the drainage area of the composting 
facility, and all drainage channels, ditches and any other water conveyances leading from 
the composting facilitv to surface water, identified on a map; 

(DJ Distance to the uppermost groundwater aquifer and other known aquifers at the 
location of the composting facility and in any areas proposed for infiltration of!eachate 
or stormwater from the composting facility: 

(El Soil type or tvpes, and permeability if known or available, at the location of the 
composting facility and in any areas proposed for infiltration ofleachate or stormwater: 

(FJ The location and well logs of all wells on the property where the composting facility 
is located; the location and well logs of any wells within 1/4 mile of the composting 
facility; and, ifknown, the location of any proposed wells within 1!. mile of the 
composting facility; 

(GJ The locations of all commercial and residential structures within a one mile radius of 
the composting facility, identified on a map or photograph; 

(H) The prevailing wind direction, by season, identified on a map, and any other 
climactic information related to wind and air movement; 

(bJ Operational information, including: 

(AJA description of the composting operation including feedstock types, volumes and 
sources, any grinding or other preparation offeedstocks, composting methods, and uses 
of composted material; 

(BJ A description of any leachate and storm water produced at the facility, including 
information about the chemical composition of leachate: 

CC) A description of all existing or planned structures and features for managing leachate 
and stormwater, including but not limited to information about anv detention or 
infiltration basins, and any infiltration structures such as filter strips and bioswales; 
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(D) If the facility is subject to the pathogen reduction requirements of OAR 340-096-
0070(5), a description of the methods the facility will use to achieve such pathogen 
reduction; 

(E) A description of the methods the facility will use to achieve vector control; 

(Fl Anv seasonal variances in the operation of the facility; 

(G) Contact information including the composting facility operator. composting facility 
owner, and property owner; and 

(H) Operational and compliance history of the facility. 

(c) Information regarding other permits, including any other known or anticipated permits 
from the department or other governmental agencies. If previously applied for, include a 
copy of such permit application and, if granted, a copy of such permit. 

(d) A Land Use Compatibilitv Statement pursuant to OAR 340 Division 18 and a 
statement that the facility is compatible with the solid waste management plan for the 
jurisdiction. 

(2) To conduct the evaluation under section (3) of this rnle, the department mav require a 
composting facility to conduct groundwater sampling or monitoring and provide 
analytical results to the department. 

(3) Based on information provided by the composting operator, and any other 
information available to the depaiiment, the department will evaluate the current and 
likely future impact of the composting facility to human health and the environment. The 
department will evaluate the degree to which a composting facility may present a risk of 
adverse effects to surface water and groundwater, and the likelihood the facility will 
create unacceptable odor problems. 

(a) All composting facilities the department determines present a low environmental risk 
must comply with OAR 340-096-0100: Registration. Any regnirements the department 
determines are necessary for a facility to operate in compliance with OAR 340-096-0070: 
Performance Standards will be incorporated into the registration Approval Conditions 
under OAR 340-096-0100. Approval Conditions may include any of the matters 
addressed in OAR 340-096-0090: Operations Plan Approval. The department will 
consider a composting facility a "low risk" facility if, based on the infonnation provided 
under (l) and (2) of this rule, the specific location of the facility. the feedstocks used, and 
the operational and compliance history of the facility, the depaiiment detennines: 

(A) The facility is not likely to cause discharge ofleachate or leachate-contaminated 
stonnwater to surface water; 
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(B) Infiltration of leachate or storm water from the facility will not cause a likely adverse 
impact to soiL groundwater quality, or indirectly to surface water quality; and 

(C) The facility is not likely to cause odor problems beyond the boundaries of the facility. 

(b) All composting facilities the department determines present a risk of potential adverse 
effects to surface water, groundwater, or soil, or may create odor problems beyond the 
boundaries of the facility, must comply with OAR 340-096-0090: Operations Plan 
Approval. The department will consider a composting facility to present a" risk of 
potential adverse effects" if, based on the information provided under(]) and (2) of this 
rule, including but not limited to the location of the facility; the design, structures, and 
operational requirements necessary to meet the requirements of OAR 340-096-0070; the 
feedstocks used, and the operational and compliance history of the facilitv, the 
department determines: 

(A) The composting facility presents a risk of unpermitted releases of leachate or 
stormwater to surface water; 

(Bl The facility presents a risk of causing a likely adverse impact to surface water or 
groundwater; 

(C) The facility presents a risk of causing an unacceptable adverse impact to soil; or 

CD) The facility presents a risk of causing odor problems beyond the boundaries of the 
facility. 

(4) The department may at any time reevaluate a composting facility under this rule and 
may assign a facility to a different category under section (3) of this rule. 

340-096-0090 Special Rules Relating to Composting: Operations Plan Approval 

(])All composting facilities subject to this rule must prepare a composting facility 
operations plan for review and approval bv the department that describes how the 
composting facility will be designed and operated to meet the performance standards set 
out in OAR 340-096-0070. The Operations Plan Approval fee required by OAR 340-
097-0120( 4) and. if applicable, the Engineering review fee required by OAR 340-097-
0120(5), must be submitted to the department with the proposed plan. 

(2) Except as provided in OAR 340-096-0060(5). a composting facility subject to this 
rule may not begin or continue operation until the department approves the facility 
Operations Plan. All composting facilities subject to this rule must operate in compliance 
with the Operations Plan approved by the department. Any significant changes in the 
Operations Plan must be approved by the department. 

(3) lfthe department dete1mines that an approved Operations Plan is incomplete, 
inadequate, or otherwise fails to provide the necessary information and assurances that 
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the composting facility will comply with OAR 340-096-0070: Performance Measures or 
with section (6) of this rule, the depmtment may require the composting facility to revise 
the Operations Plan. 

(4) After receiving a proposed Operations Plan, the department will provide the 
composting facilitv operator with an opportunity to meet with the department and discuss 
the composting facility, the proposed Operations Plan, and any department concerns or 
issues related to the facility and the plan. Upon final department approval of an 
Operations Plan, the composting facility must comply with OAR 340-096-0110: 
Composting Permit, 

(5) All Operations Plans subject to this rule must address the elements set out in sections 
(5)(a) through (f) of this rule. 

(a) Feedstocks. The Operations Plan must describe the types and volumes offeedstocks 
the facility will accept, the methods the facility will use to produce compost, and the 
proposed uses of the compost. 

(bl Protection of Surface Water. The Operations Plan must describe how the facility will 
be designed and operated to comply with OAR 340-096-0070(1) and (2) by describing 
the operational procedures and any structures the facilitv will use to manage any leachate 
and any stormwater generated at the facility. Any facility that manages leachate or 
storm water in an engineered structure must submit detailed plans and specifications for 
any such structures and comply with OAR 340-096-0130: Leachate and Stormwater 
Collection Design and Management Requirements. 

(c) Protection of groundwater. The Operations Plan must describe how the facility will 
be designed and operated to comply with OAR 340-096-0070(3). Any facility that 
manages leachate or stormwater through infiltration into soil must comply with OAR 
340-096-0120: Groundwater. 

(d) Odor control, The Operations Plan must describe the methods and procedures the 
facility will use to comply with OAR 340-096-0070( 4) and with OAR 340-096-0150: 
Odors. 

(e) Pathogen reduction. Unless the facility is exempt from pathogen reduction under 
OAR 340-096-0140(1), the Operations Plan must describe methods the facility will use to 
comply with OAR 340-096-0140: Pathogen Reduction, including: 

(A) Methods the facility will,use to comply with OAR 340-096-0070(5) to achieve the 
pathogen reduction standards set out in OAR 340-096-0140(2); 

CB) Methods the facility will use for sampling and testing of composted material to assure 
that the required human pathogen reduction is being achieved; and 
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(C) Procedures the facility will use for handling composted material that does not meet 
pathogen reduction standards. 

(f) Vector attraction. The Operations Plan must describe methods the composting 
operation will use to complv with OAR 340-096-0070(6) to minimize the attraction of 
vectors such as rats, birds. flies. 

(gl Closure. The Operations Plan must include a Closure Plan that must address: 

(Al Removal of equipment and materials used to operate and maintain the facility; 

(B) Disposal of unused feedstocks, partiallv processed residues and finished compost; 

(C) Disposal of processed compost that, due to concentrations of contaminants. cannot be 
marketed or used for beneficial purposes; and 

CD) Abandoument of treatment facilities, including ponds and lagoons, and removal of 
residues, including a preliminary evaluation of potential impacts to soil and groundwater 
below ponds and treatment facilities. 

Chl Post Closure. The Operations Plan must include a Post-Closure Plan to address 
groundwater and surface water issues after the facility is closed. 

(i) Recordkeeping. The Operations Plan must describe the methods the facility will use 
for keeping records of: 

(A) Weight and volumes of incoming feedstocks; 

(Bl Pathogen testing conducted under 5(e) of this rule; 

(Cl Complaints and actions taken to address complaints: and 

(D) Any upsets or violations of the Operations Plan. 

(61 As part of the Operations Plan approval process, the department will review with the 
composting facility the matters in (6l(al through (1) of this rule. The department may 
require, either in its initial Operations Plan review or under section (3) of this rule, that an 
Operations Plan include anv of the matters in sections (6)Cal through (I) of this rule if the 
department determines that such measures are necessary for the facility to meet the 
requirements of OAR 340-096-0070: Performance Standards, to comply with any other 
laws or regulations, or when required to correct other unacceptable conditions at a 
facility. 

(a) Process controls. When required by the depaitment, an Operations Plan must: 
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(A) Describe how the facility will monitor and record compost processing parameters 
including nutrient balance (C:N ratio). moisture content. aeration, pH and temperature 
and compost retention time; and 

!B) Include a mass balance calculation showing all feedstocks and amendments and all 
products produced. The mass balance calculation must be detailed and use a standard unit 
of measurement throughout. 

(b) Material management. When required by the department. an Operations Plan must: 

(A) Describe how the facility will handle feedstocks and composted material to prevent 
pathogen regrowth and cross contamination of piles. 

(B) Describe how the facility will manage and dispose of composted material that due to 
concentrations of contaminants cannot be marketed or used for beneficial purposes. 

(c) Removal of composted material. When required by the department, an Operations 
Plan must provide for removal of composted material from the facility as freguently as 
possible. but not later than two years after processing is completed. 

(d) Incorporation offeedstocks. When required by the department, the Operations Plan 
must include a schedule for incorporating feedstocks into active compost piles. 

( e) Storage of feedstocks. When required by the department, the Operations Plan must: 

(A) Identify designated areas where all feedstocks deposited at the site will be confined; 

(Bl Provide that accumulation of feedstocks does not create odor or vector problems, or 
create other nuisance conditions; 

(C) Provide that undisposed residues must be kept to minimum practical quantities; and 

(D) Provide for facilities and procedures for handling, recycling or disposing of 
feedstocks that are non-biodegradable by composting. 

Cf) Salvage. When required by the department, the Operations Plan must provide 
procedures for recovery of materials such as metal. paper and glass so that recovery does 
not interfere with composting operations, or create unsightly conditions or vector 
harborage. 

(g) Access Roads. When required bv the department. the Operations Plan must: 

(A) Provide for all-weather roads from the public highway or roads to and within the 
compost operation that are designed and maintained to prevent traffic congestion, trnffic 
hazards and dust and noise pollution. 
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(B) Provide for effective barriers to unauthorized entry and dumping, such as fonces, 
gates and locks. 

lhl Fire Protection. When required by the department, the Operations Plan must provide 
for fire protection in compliance with applicable state and local fire regLtlations. 

(i) Noise, dust and litter .. When required by the department, the plan must provide for 
effective methods to reduce or avoid noise, dust, and litter, and to prevent tracking of 
mud or other materials off the facility; 

(j) Containers. When reguired by the department, the operations plan must describe how 
the facility will clean and manage all containers at the facilitv. 

lkl Vehicles. When required by the department, the Operations Plan must describe how 
all vehicles and devices operated by facilitv will be maintained and operated to prevent 
leaking, or spilling offeedstocks or finished compost while in transit. 

(])Truck Covers. When required by the department, the Operations Plan must describe 
how the facilitv will notify all incoming feedstock haulers that trucks must be covered or 
suitably cross-tied to prevent any load loss during shipment. 

Stat. Auth.: ORS 459.045, ORS 459A.025 & ORS 468.020 
Stats. Implemented: ORS 459.005, ORS 459.015 & ORS 459.205 

340-096-0100 

Special Rules Relating to Composting: Registration 

(1) All composting facilities required to register with the department by OAR 340-096-
0080(3)(a) must comply with this rule. Except as provided in OAR 340-096-0060(5), all 
facilities subject to this rule must complete registration before a facilitv may operate. 

(2) After a facility has completed the requirements of OAR 340-093-0100 with respect to 
public notice and comment, if the department determines that the facility has met all of 
the reguirements of OAR Divisions 93, 96, 97, and all other applicable statutes and 
regulations, the depaitment will register the facility. Theregistration is a permit for 
purposes of OAR Chapter 340, Division 18 and OAR Chapter 340 Divisions 93, 96, and 
97, except the following: OAR 340-093-0070 (3); OAR 340-093-0130; and OAR 340-
093-0140. 

(3) All composting facilities registered under this rule must comply with the following: 

(a) For facilities with department Conditions of Approval for operation of the facility, 
comply with all conditions; 
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Cb) If required by the depattment, submit an annual report of the weight of feedstocks 
. used for composting on a form provided by the department; 

(c) If a composting facilitv discharges leachate or stormwater under a permit issued by 
the department, submit an annual report to the department with the sampling data 
required by the permit or permits; 

(d) Immediately notify the department of any violation of the facility Conditions of 
Approval or OAR 340-096-0070: Performance Standards: 

(el Immediatelv notify the department of any significant change of status of the 
composting facility, including any change in the ownership or operation of the facility, 
the location of the composting operation, the type or volume offeedstocks used, and the 
composting process used by the facility; 

(f) Keep all reqnired records. If reguired hy the depaitment, maintain records for a 
minimum often years. In the case of a change in ovvnership of the composing facility. the 
owner is responsible for ensuring that the records are transferred from the previous owner 
and maintained for the required ten years; 

(g) At the request of the department, submit any records or reports the department may 
require to ensure compliance with conditions of OAR chapter 340, divisions 93. 96, and 
97;and 

Chl If reguired by the department, demonstrate financial assurance as provided in OAR 
340-096-0001. The department may tailor the financial assurance requirements to the 
nature of the facility and may exempt a facility if. based on the information submitted 
under OAR 340-096-0070, at1 Operations Plan approved under OAR 340-0096-0090, and 
any other information available to the department, the department determines that the 
facility is not likely to generate significat1t atnounts of residual waste materials or 
contamination from the operation of the facility that will remain at closure; and 

(i) If required, pay the Engineering Review fee under OAR 340-097-0120(5). 

340-096-0110 

Special Rules Pertaining to Composting: Composting Permit 

(1) All composting facilities required by OAR 340-096-0060 to operate under a 
Composting Permit must comply with this rule. Except as provided in OAR 340-096-
0060(5), all facilities subject to this rule must receive a Composting Permit before a 
facilitv may operate. 

(2) After a facility has completed OAR 340-096-0090: Operations Plan Approval and the 
depattment has approved the facility Operations Plan, to receive a Composting Pe1mit, 
the facility must: 
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(a) Pay the plan approval fee reguired by OAR 340-097-0120(4); and 

(b) Ifreguired, pay the Engineering Review fee under OAR 340-097-0120(5). 

(3) After a facility has completed the requirements of section (2) of this rule, and after 
completing the requirements of OAR 340-093-0100 with respect to public notice and 
comment if the department determines that the facility has met all of the requirements of 
OAR Divisions 93, 96, 97, and all other applicable statutes and regulations. the 
department will issue a Compost Permit for the facility. The Compost Permit is a permit 
for purposes of OAR Chapter 340, Division 18 and OAR Chapter 340 Divisions 93, 96, 
and 97, except the following: OAR 340-093-0070 (3); OAR 340-093-0130; and OAR 
340-093-0140. 

( 4) All composting facilities permitted under this rule must comply with the following: 

(a) Comply with OAR 340-096-0700: PerfiJrmance Standards; 

Cb) Comply with all requirements of the facility Operations Plan; 

Cc) If required by the department, submit an annual report of the weight offeedstocks 
used for composting on a form provided by the department; 

(dl If a composting facility discharges leachate or storm water under a permit issued by 
the department, submit an annual report to the department with the sampling data 
required by the permit or permits; 

(e) Immediately notify the department of any violation of the facilitv Operations Plan, 
Conditions of Approval, or OAR 340-096-0070: Performance Standards; 

(f) Immediately notify the department of any significant change of status of the compost 
operation, including any change in the ownership or operation of the facility, the location 
of the facilitv, type or volume offeedstocks used, and the composting process used by the 
facility; 

(g) Keep all required records. If required by the department, maintain records for a 
minimum of five years. In the case ofa change in ownership of the composing facility, 
the owner is responsible for ensuring that the records are transferred from the previous 
owner and maintained for the required five years; 

Ch) Comply with OAR 340-097-0120(6)Cc) with respect to fees; 

Ci) At the request of the department, submit anv records or reports the department may 
require to ensure compliance with conditions ot: OAR chapter 340, divisions 93. 96, and 
97;and 
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(j) If required by the department, demonstrate financial assurance as provided in OAR 
340-096-0001. The department may tailor the financial assurance requirements to the 
nature of the facility and may exempt a facility if the department determines, based on the 
information submitted under OAR 340-096-0070, an Operations Plan approved under 
OAR 340-0096-0090, and any other information available to the department, the facility 
is not likely to generate significant amounts of residual waste materials or contamination 
from the operation of the facility that will remain at closure. 

340-096-0120 Special Rules Pertaining to Composting: Groundwater Protection 

(1) All composting facilities using or proposing to use infiltration in soil as a method for 
managing leachate or stormwater must comply with this rule. 

(2) Methods of soil infiltration that are subject to this rule include, but are not limited to: 

(a) Conducting any composting operations, including grinding, chipping, storing 
foedstocks, or composting foedstocks on surfaces that do not meet the requirements of 
OAR 340-096-0130: Leachate Collection Design and Management Requirements; 

(b) Discharging any liquids from the composting facility, including leachate, leacbate 
contaminated stormwater, or stormwater. to filter strips, bioswales, or other similar 
features; and 

(c) Discharging any liquids from the composting facility, including leachate, leachate 
contaminated stormwater, or stormwater, to fields, pastures, cropland, or ditches. 

(3) All composting facilities subject to this rule must provide to the department the 
information described in OAR 340-096-0080(1) and (2), and any other information 
required by the department to evaluate to proposed use of infiltration in soil. 

(4) The department will evaluate the proposed infiltration methods to determine whether 
the proposed infiltration may cause likely adverse impacts to groundwater under OAR 
340 Division 40. 

(5) The department may approve, disapprove, restrict, require modifications to, and 
attach conditions to proposed infiltration methods and procedures. When approved by 
the department, the proposed infiltration methods and procedures, and any limitations, 
restrictions, and conditions required by the department as part of its approval, must be 
incorporated into the facility Operations Plan under OAR 340-096-0090. For "low risk" 
facilities exempt from OAR 340-096-0090 under OAR 340-096-0080(3)(a), any 
limitations, restrictions, and conditions required by the department will be incorporated 
into the facility Conditions of Approval under OAR 340-096-0100. 

(6) As part of its approval under this rule, the department may require the facility to 
conduct groundwater sampling and monitoring. and submit analytical results to the 
department. 
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(7) The department may prohibit the use of infiltration to soil as a method for managing 
leachate or storm water, for some or all actions, in some or all areas of a composting 
facility. if based on the factors in OAR 340-096-0080 and any other information available 
to the department. the department determines that infiltration at a facility is likely to 
cause an adverse impact to groundwater under OAR 340 Division 40. The department 
may reguire the facility to conduct operations on protective surfaces to prevent such 
impacts. Any such protective surface must complv with OAR 340-096-0130(8). 

(8) Any infiltration method that is an Underground Injection Control, as defined in OAR 
Chapter 340, Division 44. must comply with that Division. 

340-096-0130 Special Rules Pertaining to Composting: Leachate Collection Design 
and Management Requirements 

(1) All composting facilities that collect leachate or stonnwater in engineered structures 
must comply with this rule. 

(2) If required by the department, a person proposing to construct a new composting 
facilitv that is subject to this rule must prepare and submit to the department a Facility 
Design and Construction Plan, stamped by a registered professional engineer. as part of 
the Operations Plan approval under OAR 340-096-0090. The Plan must include site 
layout, lining and leachate collection/management system, and st01mwater and process 
water collection and treatment facilities. 

(3) If required by the department, any person subject to this rule must submit site design 
and engineering plans for any new facility construction such as site modifications. 
compost liners/pads, closure of existing composting areas/systems, and/or other ancillarv 
facilities. 

( 4) All construction subject to this rule must be performed in accordance with the 
approved plans and specifications, including all conditions of approval. Any amendments 
to those plans and specifications must be approved in writing by the department. 

(5) If required by the depmtment, prior to initiating construction, a facility subject to this 
rule must submit and receive written department approval of complete construction 
documents for the project to be constructed. The construction documents submitted must: 

(a) Define the construction project temn; 

Cb) Jnclude construction contract documents specifying material and worlananship. and 
requirements to guide how the Constructor is to furnish products and execute work; and 

(c) Include a Construction Quality Assurance CCOA) plan describing the measures that 
will be taken to monitor and ensure that the quality of materials and the work performed 
by the Constructor complies with project specifications and contract reguirements. 
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(6) If required by the department, within 90 days of completing construction, a facility 
subject to this rule must submit to the department a Construction Certification Report, 
prepared by a qualified independent party, to document and cettify that all required 
components and structures have been constructed in compliance with the permit 
requirements and approved design specifications. This submittal shall include "as 
constructed" facility plans which note any changes from the original approved plans. 

(7) For a facility subject to section (6) of this rule, the facility must not accept fecdstocks 
for storage, processing or composting in newly constructed facilities or areas until the 
department has accepted the Construction Certification Repo1t. If the department does 
not respond in writing to the Construction Ce1tification Report within 30 days of its 
receipt, the facility may accept feedstock at the facilitv in the newly constructed facilities 
or areas. 

(8) Protective surface requirements. If a protective surface is required by the department 
under OAR 340-096-0 I 20 for feedstock storing, mixing, grinding, or active processing 
areas, the surfaces must be designed to prevent release ofleachate to surface water or 
groundwater from such areas. The surface must: 

(a) Consist of at least two (2) feet of compacted soil with a hydraulic conductivity of no 
more than lxl 0'6 cm/sec or an equivalent protection of groundwater; 

(b) Be capable ofresisting damage from movement of mobile operating equipment and 
weight of stored piles; 

(c) Prevent ponding; and 

(d) Direct all collected leachate and stonnwater to collection devices. 

(9) Leachate storage design must assure collection of any leachate generated from areas 
of feedstock collection and preparation and active composting areas and convey the 
leachate to a storage basin, tank or other containment structure that has: 

(a) Adequate capacity to collect and convey the amount of leachate generated. Volume 
calculations must be based on facility design, monthly water balance and precipitation 
data; 

(b) A geomembrane liner or alternative design approved by the department that is 
equivalent to at least two (2) feet of compacted soil with a hydraulic conductivity of no 
more than Ix! 0'6 cm/sec; 

(c) Secondary containment for tanks used to store leachate; and 

(d) Underground tanks must have a monitoring svstem to identify releases. 
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(e) Jfpmt of the site design, dikes or slopes designed to maintain their structural integritv 
under conditions ofa leaking liner and capable of withstanding erosion from wave action, 
overfilling or precipitation. 

Cl 0) Any leachate collection system subject to this rule must describe the methods the 
facility will use to beneficially reuse or properly dispose of all collected leachate. 

(11) The department may approve alternative methods of compliance with this rule if the 
department determines that the proposed alternative methods will achieve the smne level 
of protection. Proposed design altematives to subsections (2) and (3) of this rule must be 
accompanied by engineered specifications for department review and approval. 

Stat. Auth.: ORS 459.045, ORS 459A.025 & ORS 468.020 
Stats. Implemented: ORS 459.005, ORS 459.015 & ORS 459.205 
Hist.: DEQ 17-1997, f. & cert. ef. 8-14-97: DEQ 27-1998, f. & cert. ef. 11-13-98 

340-096-0140 

Special Rules Pertaining to Composting: Pathogen Reduction: 

(1) All composting facilities must comply with this rule, except that agricultural 
operations as defined by ORS 467.120(2)(a) producing composted material for on-farm 
use are not subject to the requirements of this rule. The depaitment may require that an 
agricultural operation comply with this rule if the depm-tment determines that such 
compliance is necessary to protect human health or the environment. 

(2) All composted material must meet the following limits: 

(a) For composted material produced from Type I or Type 3 feedstock, or a mix of Type 
1 and 3 feedstocks, analysis must be performed for salmonella or fecal coliform and meet 
the following limits: 

(A) Salmonella analysis must result in less than 3 Most Probable Number per 4 grams of 
total solids (dry weight). 
(B) Fecal colifo1m analysis must result in less than 1,000 Most Probable Number per 
gram of total solids (dry weight). 

(b) For composted material produced from Type 1 or Type 3 feedstock with less than 
50% by volume of Type 2 feedstock. analysis must be performed for salmonella or fecal 
coliform and meet the following limits: 

(A) Salmonella analysis must result in less than 3 Most Probable Number per 4 grams of 
total solids (dry weight). 

(B) Fecal colifonn analysis must result in less than 1,000 Most Probable Number per 
gram of total solids (dry weight). 
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(c) For composted material produced from feedstock containing more than 50% volume 
of Type 2 feedstock in the initial pile. analysis must be performed for fecal coliform and 
meet the following limits: 

(A) Analysis must result in less than LOOO Most Probable Number per gram of total 
solids (dry weight). 

(3) Methods of Pathogen Reduction. All composting facilities subject to this rule must 
document and implement a pathogen reduction plan that addresses requirements of the 
Code of Federal Regulations. 40 CFR Part 503. The plan must include a Process to 
Further Reduce Pathogen (PFRP). pursuant to 40 CFR Part 503 Appendix B, item 
CB)Ol. dated February 19. 1993. that must include one of the following elements: 

(a) Using either the within-vessel composting method or the static aerated pile 
composting method, the temperature of the active compost pile must be maintained at 55 
degrees Celsius or higher for three days; 

(b) Using the windrow composting method, the temperature of the active compost pile 
must be maintained at 55 degrees Celsius or higher for 15 days or longer. During the 
period when the compost is maintained at 55 degrees Celsius or higher. there must be a 
minimum of five turnings of the windrow; or 

(c) An alternative method that petmittee can demonstrate achieves an equivalent 
reduction of human pathogens. 

( 4) Testing compost for pathogen reduction. All composting facilities subject to this rnle 
must test composted material with the following frequency: 

(a) lfless than 2,500 tons of composted material from Type I and 2 feedstocks are 
produced per year. testing must be conducted once a year. 

Cb) If more than 2,500 tons of composted material from Type 1 and 2 feedstock are 
produced per year, testing must be conducted every 5,000 tons of feedstock used or a 
maximum of once every three months. 

(c) If less than 2,500 tons of composted material from Type 3 feedstocks are produced 
per year, testing must be conducted once every four months. 

(d) lfmore than 2,500 tons of composted material from Type 3 are produced per year, 
testing must be conducted everv 5,000 tons of feedstock used or monthlv. 

Stat. Auth.: ORS 459.045 ORS 459A.025 & ORS & ORS 468.020 
Stats. Implemented: ORS Stats. Implemented: ORS 459.005, ORS 459.015 & ORS 
459.205 
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340-096-0150 
Special Rules Pertaining to Composting: Unacceptable Odors 

(1) The department recognizes that the microbial metabolic activity in compost piles 
causes odors. and that composting facilities cannot completely eliminate all odors. All 
composting facilities must be designed, constructed, and operated in manner that, to the 
greatest extent practicable consistent with proper facility design and operation, controls 
and minimizes odors that are likely to cause adverse impacts 0L1tside the boundaries of 
the facility. 

(2) The department may require a facility to prepare an Odor Minimization Plan under 
section (5) of this rule, and may further require the facilitv to modify operations and 
otherwise implement all reasonable and practicable measures determined necessary by 
the department to control and minimize adverse impacts of odors outside the boundaries 
of the facility. In deciding whether to require an Odor Management Plan, the department 
will consider the frequency, duration. strength and intensity of odors; the number and 
frequency of complaints; and the number of people impacted. 

(3) When a composting facilitv receives a complaint about odor. the facility must: 

(a) Contact the complainant within 24 hours to discuss the complaint 

(b) Keep a record of the complaint; the name and telephone number of the complainant, 
when available: the date the complaint was received; and 

(c) Immediatelv initiate procedures at the facility as appropriate to reduce or eliminate the 
odor identified by the complainant; and 

(d) Initiate procedures as appropriate to prevent the release of odors in the future. 

( 4) A facility must notify the department : 

(a) If a facility receives complaints from five or more individuals ahout a given event, or 

(bl If an odor event lasts for more than 24 hours without resolution or mitigation of the 
problem creating the odor event. 

(5) Odor Minimization Plan. If required by the department under OAR 340-096-0090 or 
this rule, the compost facility must develop an Odor Minimization Plan to minimize 
odors. The plan must include: 

(a) A management plan for malodorous loads; 

(b) Procedures for receiving and recording odor complaints, immediately investigating 
any odor complaints to determine the cause of odor emissions, and remedying promptly 
any odor problems at the facilitv; 
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(c) Additional odor-minimizing measures, which may include the following: 

(A) Avoidance of anaerobic conditions in the composting material; 

(B) Use of mixing for favorable composting conditions; 

CC) Formation of windrow or other piles into a size and shape favorable to minimizing 
odors; 

(D) Use of end-product compost as cover to act as a filter during early stages of 
composting; 

CE) Specification of a readily available supply of bulking agents, additives or odor control 
agents; 

(F) Procedures for avoiding delay in processing and managing feedstocks during all 
weather conditions; and 

(G) Methods for taking into consideration the following factors prior to turning or 
moving composted material: 

(i) Time of day: 

(ii) Wind direction; 

(iii) Percent moisture; 

(iv) Estimated odor potential; and 

(v) Degree of maturity. 

Stat. Auth.: ORS 468, ORS 468A.010 & ORS 468A.025Stats. Implemented: ORS 
468A.010 & ORS 468A.025 
Hist.: DEQ 2-2001, f. & cert. ef. 2-5-01 
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The Oregon Administrative Rules contain OARs filed through May 15, 
2009 

DEPARTMENT OF ENVIRONMENTAL QUALITY 

DIVISION 97 

SOLID WASTE: PERMIT FEES 

340-097-0110 

Solid Waste Permit and Disposal Fees 

(I) Each person required to have a Solid Waste Disposal Permit ;;l;atlj~ be subject to the 
following fees: 

(a) An application processing fee for new facilities which shal+must be submitted with the 
application for a new permit er registratien as specified in OAR 340-097-0120(2); 

(b) A solid waste permit or registratien compliance fee as listed in OAR 340-097-
0120(3); and 

(c) The 1991 Recycling Act permit fee as listed in OAR 340-097-0120(4). 

(2) Each disposal site receiving domestic solid waste slilltlwill be subject to the per-ton 
solid waste disposal fees on domestic solid waste as specified in OAR 340-097-0120(5). 

(3) Out-of-state solid waste. Each disposal site or regional disposal site receiving solid 
waste generated out-of-state ffintl.linust pay a per-ton solid waste disposal fee as specified 
in OAR 340-097-0120(5). 

( 4) Oregon waste disposed of out-of-state. A person who transports solid waste that is 
generated in Oregon to a disposal site located outside of Oregon that receives domestic 
solid waste shall pay the per-ton solid waste disposal fees as specified in OAR 340-097-
0120(5): 

(a) For purposes of this rule and OAR 340-097-0120(5), a person is the transporter ifthe 
person transports or arranges for the transport of solid waste out of Oregon for final 
disposal at a disposal site that receives domestic solid waste, and is: 
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(A) A solid waste collection service or any other person who hauls, under an agreement, 
solid waste out of Oregon; 

(B) A person who hauls his or her own industrial, commercial or institutional waste or 
other waste such as cleanup materials contaminated with hazardous substances; 

(C) An operator of a transfer station, when Oregon waste is delivered to a transfer station 
located in Oregon and from there is transported out of Oregon for disposal; 

(D) A person who authorizes or retains the services of another person for disposal of 
cleanup materials contaminated with hazardous substances; or 

(E) A person who transports infectious waste. 

(b) Notification requirement: 

(A) Before transporting or arranging for transport of solid waste out of the State of 
Oregon to a disposal site that receives domestic solid waste, a person shalfmust notify the 
D.\!epartment in writing on a form provided by the f:l.\!epartment. The persons identified in 
subsection ( 4)(a) of this rule are subject to this notification requirement; 

(B) The notification shffilmust include a statement of whether the person will transport 
the waste on an on-going basis. If the transport is on-going, the person BlIB±lfill!5! re-notify 
the J;)Qepartment by January 1 of each year of his or her intention to continue to transport 
waste out-of-state for disposal. 

(c) As used in this section, "person" does not include an individual transporting the 
individual's own residential solid waste to a disposal site located out of the state. 

(5) Fees. The solid waste permit er rngistration compliance fee must be paid for each year 
a disposal site is in operation or under permit. The 1991 Recycling Act permit fee, if 
applicable, must be paid for each year the disposal site is in active operation. The fee 
period shall be prospective and is as follows: 

(a) New sites: 

(A) Any new disposal site Bl!ft!twill owe a solid waste permit or registration compliance 
fee and 1991 Recycling Act permit fee, if applicable, 30 days after the end of the calendar 
quarter in which solid waste is received at the facility, except as specified in paragraph 
(5)(a)(B), (C) or (D)ofthis rule; 

(B) For a new disposal site receiving less than 1,000 tons of solid waste a year. For the 
first year's operation, the entire permit compliance fee ffifillwill apply if the facility is 
placed into operation on or before September 1. Any new facility placed into operation 
after September 1 illli:illwill not owe a permit compliance fee until the following January 
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31. An application for a new disposal site receiving less than 1,000 tons of solid waste a 
year ;;!Jfil!must include the applicable permit compliance fee for the first year of 
operation; 

(C) For a new industrial solid waste disposal site, sludge or land application disposal site 
or solid waste treatment facility receiving more than 1,000 but less than 20,000 tons of 
solid waste a year. These facilities ;;!Jfil!will owe a solid waste permit compliance fee and 
1991 Recycling Act permit fee, if applicable, on January 31 following the calendar year 
in which the facility is placed into operation; 

(D) For a new transfer station, material recovery facility or composting facility. For the 
first fiscal year's operation, the entire permit compliance fee snffihl'.Ul apply if the facility 
is placed into operation on or before April I. Any new facility placed into operation after 
April 1 sflffi!will not owe a permit compliance fee until the Pgepartment's annual billing 
for the next fiscal year. An application for a new transfer station, material recovery 
facility or composting facility sflffilmust include the applicable permit or registration 
compliance fee for the first year of operation. 

(b) Existing permitted sites. Any existing disposal site that is in operation, is permitted to 
receive or receives solid waste in a calendar year must pay the solid waste permit er 
registration compliance fee and 1991 Recycling Act permit fee, if applicable, for that 
year as specified in OAR 340-097-0120(3)(a), (b ), ( c) and ( 4). A facility ;;!Jfil!.'Yill be 
deemed to be an "existing permitted site" from the time of permit issuance; 

( c) Closed sites. If a land disposal site stops receiving waste before April 1 of the fiscal 
year in which the site permanently ceases active operations, the permittee ;;!Jfil!mmt pay 
the solid waste permit or registration compliance fee for the "year of closure" as specified 
in OAR 340-097-0120(3)(d)(A) as well as the permit compliance fee paid quarterly by 
the permittee based on the waste received in the previous calendar quarters. If a land 
disposal site has permanently ceased receiving waste and the site is closed, a solid waste 
permittee sflffilmust pay the solid waste permit compliance fee for closed sites as 
specified in OAR 340-097-0120(3)(d); 

( d) The Director may alter the due date for the solid waste permit or registration 
compliance fee and, if applicable, the 1991 Recycling Act permit fee upon receipt of a 
justifiable request from a permittee. 

(6) Tonnage reporting. The permit or registratioA compliance fee, 1991 Recycling Act 
permit fee if applicable, and per-ton solid waste disposal fees, if applicable, sftai.lmust be 
submitted together with a form approved by the Dgepartment. Information reported 
sflffilmust include the amount and type of solid waste and any other information required 
by the D>jepartment to substantiate the tonnage or to calculate the state material recovery 
rate. 
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(7) Calculation of tonnage. Pertnittees and registrants are responsible for accurate 
calculation of solid waste tonnage. For purposes of determining appropriate fees under 
OAR 340-097-0120(3) through (5), annual tonnage of solid waste received &fmUmust be 
calculated as follows: 

(a) Municipal solid waste facilities. Annual tonnage of solid waste received at municipal 
solid waste facilities, including construction and demolition sites and municipal solid 
waste composting facilities, receiving 50,000 or more tons annually sha!lmust be based 
on weight from certified scales. When certified scales are required, all solid waste 
received at the facility for disposal shallmust be weighed at the facility's scales, except as 
otherwise approved by the +:lgepartment in writing. If certified scales are required but are 
temporarily not functioning, all solid waste received at the facility shaUmust either use 
other certified scales in the area or estimate tonnage as specified in this section. If 
certified scales are not required, estimated annual tonnage for municipal solid waste, 
including that at municipal solid waste composting facilities will be based upon 300 
pounds per cubic yard ofuncompacted waste received, and 700 pounds per cubic yard of 
compacted waste received. If yardage is not known, the solid waste facility may use one 
ton per resident in the service area of the disposal site, unless the permittee demonstrates 
a more accurate estimate. For other types of wastes received at municipal solid waste 
sites and where certified scales are not required or not available, the conversions and 
provisions in subsection (b) of this section shallmust be used; 

(b) Industrial facilities. Annual tonnage of solid waste received at industrial facilities 
receiving 50,000 or more tons annually shallmust be based on weight from certified 
scales. When certified scales are required, all solid waste received at the facility 
shal!Qrn,;;1 be weighed at the facility's scales, except as otherwise approved by the 
ffgepartment in writing. If certified scales are required but are temporarily not 
functioning, all solid waste received at the facility shal-!must either use other ce1tified 
scales in the area or estimate tonnage as specified in this section. If certified scales are 
not required, industrial sites shallmust use the following conversion factors to determine 
tonnage of solid waste disposed. Composting facilities shallmust use the following 
conversion factors for those materials appropriate for composting: 

(A) Asbestos: 500 pounds per cubic yard; 

(B) Pulp and paper waste other than sludge: 1,000 pounds per cubic yard; 

(C) Construction, demolition and landclearing wastes: 1, 100 pounds per cubic yard; 

(D) Wood waste: 

(i) Wood waste, mixed, including Jog sort waste (as defined in OAR 340-093-0030(94)): 
1,200 pounds per cubic yard; 
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(ii) Wood waste including scrap lumber, pallets. wood from construction and demolition 
activities: 250 pounds per cubic yard; 

(iii) Wood chips, green: 473 pounds per cubic yard; 

(iliiv) Wood chips, dry: 243 pounds per cubic yard; 

(+v) Sawdust, wet: 530 pounds per cubic yard; 

(vi) Sawdust, bone dry: 275 pounds per cubic yard. 

(E) Yard debris: 

(i) Grass clippings: 950 pounds per cubic yard; 

(ii) Leaves: 375 pounds per cubic yard; 

(iii) Compacted yard debris: 640 pounds per cubic yard; and 

(iv) Uncompacted yard debris: 250 pounds per cubic yard, 

(F) Food waste, manure, sludge, septage, grits, screenings and other wet wastes: 1,600 
pounds per cubic yard; 

(G) Food waste: 700 pounds per cubic yard 

(GH) Ash and slag: 2,000 pounds per cubic yard; 

(HI) Contaminated soils: 2,400 pounds per cubic yard; 

(!1) Asphalt, mining and milling wastes, foundry sand, silica: 2,500 pounds per cubic 
yard; 

(JK) For wastes other than the above, the permittee or registrant £11.aHmust determine the 
density of the wastes subject to approval by the l)Qepartment in writing; 

(KcIJ As an alternative to the above conversion factors, the permittee or registrant may 
determine the density of their own waste, subject to approval by the I)Qepartment in 
writing, 

(8) The application processing fee may be refonded in whole or in part, after taking into 
consideration any costs the Gf!epartment may have incurred in processing the application, 
when submitted with an application if either of the following conditions exists: 
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(a) The Ugepartment determines that no permit er rsgistmlilm will be required; 

(b) The applicant withdraws the application before the ±)gepartment has granted or 
denied preliminary approval or, if no preliminary approval has been granted or denied, 
the DQepartment has approved or denied the application. 

(9) Exemptions: 

(a) Persons treating petroleum contaminated soils sfil!HJYiti be exempt from the 
application processing and renewal fees for a Letter Authorization ifthe following 
conditions are met: 

(A) The soil is being treated as part of a site cleanup authorized under ORS Chapters 465 
or 466; and 

(B) The D.\!epartment and the applicant for the Letter Authorization have entered into a 
written agreement under which costs incurred by the U£[epartment for oversight of the 
cleanup and for processing of the Letter Authorization must be paid by the applicant. 

(b) Persons to whom a Letter Authorization has been issued are not subject to the solid 
waste permit compliance fee or the 1991 Recycling Act permit fee. 

(10) All fees shall be made payable to the Department of Environmental Quality. 

(11) Submittal schedule: 

(a) Tbe solid waste permit or registration compliance fee s-hal±1yil! be billed by the 
fl.\!epartment to the holder of the following permits: transfer station, material recovery 
facility, composting facility and closed solid waste disposal site. The fee period sfillH be 
the state's fiscal year (July 1 through June 30), and the fee is due armually by the date 
indicated on the invoice. Any "year of closure" pro-rated fee slralf}vill be billed to the 
permittee of a closed site together with the site's first regular billing as a closed site; 

(b) For holders of solid waste disposal site permits other than those in subsection (119-)(a) 
of this rule, the solid waste permit or registrntien compliance fee and the 1991 Recycling 
Act permit fee, if applicable, are not billed to the permittee by the D£[epartment. These 
fees ~El\l'i\ be self-reported by the perrnittee to the DQepartment, pursuant to sections 
(5) and (6) of this rule. The fee period s-lrallwill be either the calendar quarter or the 
calendar year, and the fees are due to the f}.Q.epartment as follows: 

(A) For municipal solid waste disposal sites (including incinerators and energy recovery 
facilities) and construction and demolition landfills: on the same schedule as specified in 
subsection (ll)(c) of this rule; 
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(B) For industrial solid waste disposal sites, sludge or land application disposal sites and 
solid waste treatment facilities: 

(i) Foi sites receiving over 20,000 tons of waste a year: quarterly, on the 30th day of the 
month following the end of the calendar quarter; or 

(ii) For sites receiving less than 20,000 tons of waste a year: annually, on the 31st day of 
January beginning on January 31, 1995; 

(iii) A site which has received less than 20,000 tons of waste in past years but exceeds 
that amount in a given year, will in general be granted a one-year delay from the 
Df[epartment before the site is required to begin submitting permit fees on a quarterly 
basis. If the site appears likely to continue to exceed the 20,000 annual ton limit, then the 
tlgepartrnent will require the site to report tonnage and submit applicable permit fees on a 
quarterly basis. 

(c) The per-ton solid waste disposal fees on domestic solid waste and the Orphan Site 
Account fee are not.billed by the Dgepartment. They are due on the following schedule: 

(A) Quarterly, on the 30th day of the month following the end of the calendar quarter; or 

(B) Annually, on the 31st day of January beginning in 1995, for holders of solid waste 
disposal site permits for sites receiving less than 1,000 tons of solid waste a year. 

( d) The fees on Oregon solid waste disposed of out of state are due to the tl.<!epartment 
quarterly on the 30th day of the month following the end of the calendar quarter, or on 
the schedule specified in OAR 340-097-0120(5)(e)(C). The fees shaJ.!musi be submitted 
together with a form approved by the DQepartment, which shaJ.!1ml§1 include the amount 
of solid waste, type, county of origin of the solid waste, and state to which the solid waste 
is being transported for final disposal. 

Stat. Auth.: ORS 459.045, ORS 459.235, ORS 459.236, ORS 459A.025, ORS 459A.l 10, 
ORS 459A.115 & ORS 468.065 
Stats. Implemented: ORS 459.235, ORS 459.236, ORS 459A.110 & ORS 459A.115 
Hist.: DEQ 3-1984, f. & ef. 3-7-84; DEQ 45-1990, f. & cert. ef. 12-26-90; DEQ 12-
1991(Temp), f. & cert. ef. 8-2-91; DEQ 28-1991, f. & cert. ef. 12-18-91; DEQ 8-1992, f. 
& cert. ef. 4-30-92; DEQ 5-1993, f. & cert. ef. 3-10-93; Renumbered from 340-061-0115; 
DEQ 23-1993, f. 12-16-93, cert. ef. 1-1-94; DEQ 10-1994, f. & cert. ef. 5-4-94;DEQ 9-
1996, f. & cert. ef. 7-10-96; DEQ 17-1997, f. & cert. ef. 8-14-97; DEQ 27-1998, f. & 
cert. ef. 11-13-98 

340-097-0120 

Permit/Registration Categories and Fee Schedule 
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(1) For purposes of OAR Chapter 340, Division 97: 

(a) A "new facility" means a facility at a location not previously used or permitted, and 
does not include an expansion to an existing permitted site; 

(b) An "off-site industrial facility" means all industrial solid waste disposal sites other 
than a "captive industrial facility"; 

(c) A "captive industrial facility" means an industrial solid waste disposal site where the 
permittee is the owner and operator of the site and is the generator of all the solid waste 
received at the site. 

(2) Application Processing Fee. Except as_J.lli1vic!e<Un s'-ctions_Q},J't!}, and (5) Q[tl\i~ 
ml."-llith respect to comp_Q§lj_1_1g_fi19jJ_\\iQ;;,A!ln application processing fee fih.atl!n.\tsJ. be 
submitted with each application for a new facility, including application for preliminary 
approval pursuant to OAR 340-093-0090. The amount of the fee &hal+will depend on the 
type of facility and the required action as follows: 

(a) A new municipal solid waste landfill facility, construction and demolition landfill, 
incinerator, energy recovery facility, solid waste treatment facility, off-site industrial 
facility or sludge disposal facility: 

(A) Designed to receive over 7,500 tons of solid waste per year: $10,000; 

(B) Designed to receive less than 7,500 tons of solid waste per year: $5,000. 

(b) A new captive industrial facility (other than a transfer station or material recovery 
facility): $1,000; 

( c) A new transfer station or material recovery facility: 

(A) Receiving over 50,000 tons of solid waste per year: $500; 

(B) Receiving between 10,000 and 50,000 tons of solid waste per year: $200; 

(C) Receiving less than 10,000 tons of solid waste per year: $ l 00. 

( d) Letter Authorization (pursuant to OAR 340-093-0060): 

(A) New site: $500; 

(B) Renewal: $500. 
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fA}{~mg faeilily registration: S; I 00; 

_(13) Composting faeility general pennit: $500; 

(i) Over 20 tons and less than or equal to 7 . .500 tons flGl' year: $1,000; 

({£)Permit Exemption Determination (pursuant to OAR 340-093-0080(2)): $500. 

(3) Composting_Facilitv Screening Fee. Everv composting facilitv that is r~\lired to 
~QmPJYlYil1L9_f:\K}4Q.:Q2g_,QQ~():_,Si:J:€01li.'1g_must pav a screening foe of$150.__Jl1e.f~.te 
must be submitted with the appligition fQL_;l_9Lte'-'J1lng,_£~P!.9Yided in OAR 340-096-
0080(] ). 

( 4) Composting Facilitv Plan Review and Approval Fee. Everv composting facility thfft 
is required to compiv with OAR 340-096-0090: Operations Plan Approval must pav a 
fee as provided below. Thejl;_e mv,sl be submitted witb the proposed Operations Plan. as 
provided in OAR 340-096-0090(1 ). £'lgricuJ.turij] composting facilities for which the 
Oregon Department of Agriculture is providing facilitv plm1 revite'\V and approval are not 
r.e.m1ix~l!Jp_pgyJJli2 fee" 

(a) for facilities composting over 100 tons and Jess than or equal to 3.500 tons of 
j:eedstocks p_er vear: $500; 

(i?).fQLtl\~Uit_i_~·?.\'\lffillQ~t.in,gQ.y\OL;l,iOO tons and less than or equal to 7,500_pff~.\'.Q~tQ_~-~.~ 
tons_m;r_yfrrr: $750: 

(c) For facilities composting over 7,500 tons and less than or equal to 10,()00 tons per 
vear: $ 1000: 

Jij}__for facilities composting_g_veLl_O.OQ_QJpn~_m:!~U\','i,~. thjll1 or _ffillal to 50.000 ton_s J2."1 
year: $2.000; 

(e) For facilities composting over 50.000 tons per vear: $5.000. 

(5) Composting Faeilltv Engineering Review Fee. Everv composting facilityJl!at 
I£f!uires depjlrtment review of engineering plans and specifications under OAR 3.40-096-
0130 must pay a fee of$500. This foe is in addition to the foe required bv (4) of this rule" 
Agricultma1 composting facilities for which the Oregon Department of Agriculture 
provides review of engineering plans and specifications are not required to pav this fee. 
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{ill Solid Waste Pennit and Rcgistfatien-Compliance Fee. The Commission establishes 
the following fee schedule including base per-ton rates to be used to detennine the solid 
waste permit compliance fee beginning with fiscal year 1993. The per-ton rates are based 
on the estimated solid waste to be received at all permitted solid waste disposal sites and 
on the ±:Jg.epartment's Legislatively Approved Budget. The Qgepartment will review 
annually the amount of revenue generated by this fee schedule. To determine the solid 
waste pennit compliance fee, the Gi;!epartment may use the base per-ton ~rates or any 
lower rates if the rates would generate more revenue than provided in the .Qg.epartment's 
Legislatively Approved Budget. Any increase in the base rates must be fixed by rule by 
the Commission. (In any case where a facility fits into more than one category, the 
permittee &MJ.lmust pay only the highest fee): 

(a) All facilities accepting or pennitted to accept solid waste except transfer stations, 
material recovery facilities and composting facilities: 

(A) $200, ifthe facility receives less than 1,000 tons of solid waste a year; or 

(B) A solid waste pennit compliance fee based on the total amount of solid waste 
received at the facility in the previous calendar quarter or year, as applicable, at the 
following rate: 

(i) All municipal landfills, construction and demolition landfills, off-site industrial 
facilities, sludge disposal facilities, incinerators and solid waste treatment facilities: $.21 
per ton; 

(ii) Captive industrial facilities: $.21 per ton; 

(iii) Energy recovery facilities. $.13 per ton. 

(C) If a disposal site (other than a municipal solid waste facility) is not required by the 
f)gepartment to monitor and report volumes of solid waste collected, the solid waste 
permit compliance fee may be based on the estimated tonnage received in the previous 
quarter or year. 

(b) Transfer stations and material recovery facilities: 

(A) Facilities accepting over 50,000 tons of solid waste per year: $1,000; 

(B) Facilities accepting between 10,000 and 50,000 tons of solid waste per year: $500; 

(C) Facilities accepting less than 10,000 tons of solid waste per year: $50. 

( c) Composting facilities_}Y.ith.<Joi~9m.lli)sting Permit. except agricultural con_)JJ0.stil.1g 
fac.illti~.§ for which the Oregon Dffiilrlme11LQf 1\gr.[culture is wviding facility oversight: 
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(A) Fadlffie-s--with a regic:tratim1: $100; 

_(B) Facilities v:ith a general pem1it: 

(i) lJtilizi11g over 50,000 teas offeeElstoeks fur composting per year: $5,000; 

(ii) Utiliziag over 7,500 anEl less than or ecr:1al to 50,000 tons offcedstoeks fur 
composting per year: $1,000; 

(iii) Utilizing less than er CEJHal to 7,500 tons offeedsteeks fur composting per year: 
~ 

ti)(A) Utilizing over 50,000 tons offeedstocks for composting per year: $5,000; 

fii)(B) Utilizing over 7,500 and less than or equal to 50,000 tons offeedstocks for 
composting per year: $b'i-O-O $1,000 

fi*)(C) Utilizing over 3,500 and less than or equal to 7,500 tons offeedstocks for 
composting per year: $500. 

CD) Utilizing over I 00 tons and less than or equal to 3.500 tons of feedstocks for 
composting per year: $100. 

( d) Closed Disposal Sites: 

(A) Year of closure. If a land disposal site stops receiving waste before April I of the 
fiscal year in which the site permanently ceases active operations, the ,l)Qepartment 
sllalJwill determine a pro-rated permit compliance fee for those quarters of the fiscal year 
not covered by the permit compliance fee paid on solid waste received at the site. The 
pro-rated fee for the quarters the site was closed shall be based on the calculation in 
paragraph (B) of this subsection; 

(B) Each land disposal site which closes after July 1, 1984: $150; or the average tonnage 
of solid waste received in the three most active years of site operation multiplied by $.025 
per ton, whichever is greater; but the maximum permit compliance fee shall not exceed 
$2,500. 

ffi 1991 Recycling Act permit fee: 

(a) A 1991 Recycling Act permit fee sllalJmust be submitted by each solid waste 
permittee which received solid waste in the previous calendar quarter or year, as 
applicable, except transfer stations, material recovery facilities, composting facilities and 
captive industrial facilities. The Commission establishes the 1991 Recycling Act permit 
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fee as $.09 per ton for each ton of solid waste received in the subject calendar quarter or 
year; 

(b) The $.09 per-ton rate is based on the estimated solid waste received at all permitted 
solid waste disposal sites subject to this fee and on the Dgepartment's Legislatively 
Approved Budget. The l:fgepartment will review annually the amount of revenue 
generated by this rate. To determine the 1991 Recycling Act permit fee, the Dgepartment 
may use this rate.rate or any lower rate if the rate would generate more revenue than 
provided in the f:lgepartment's Legislatively Approved Budget. Any increase in the rate· 
must be fixed by rule by the Commission; 

( c) This fee is in addition to any other permit fee and per-ton fee which may be assessed 
by the Dgepartment. 

@Per-ton solid waste disposal fees on domestic solid waste. Each solid waste disposal 
site that receives domestic solid waste (except transfer stations, material recovery 
facilities, solid waste treatment facilities and composting facilities), and each person 
transporting solid waste out of Oregon for disposal at a disposal site that receives 
domestic solid waste except as excluded under OAR 340-097-0l 10(4)(c), shallmust 
submit to the DQepartment of-Environmental Quality the following fees for each ton of 
domestic solid waste received at the disposal site: 

(a) A per-ton fee of 50 cents; 

(b) An additional per-ton fee of 31 cents; 

(c) Beginning January 1, 1993, an additional per-ton fee of 13 cents for the Orphan Site 
Account; 

( d) Submittal schedule: 

(A) These per-ton fees stial±rnust be submitted to the Dgepartment quarterly. Quarterly 
remittals shall be due on the 30th day of the month following the end of the calendar 
quarter; 

(B) Disposal sites receiving less than 1,000 tons of solid waste per year sl!altmust submit 
the fees annually on January 31. If the disposal site is not required by the Dgepartment to 
monitor and report volumes of solid waste collected, the fees shaltmust be accompanied 
by an estimate of the popuiation served by the disposal site; 

(C) For solid waste transported out of state for disposal, the per-ton fees &tallmust be 
paid to the J:fgepartment quarterly. Quarterly remittals shail beare due on the 30th day of 
the month following the end of the calendar quarter in which the disposal occurred. If the 
transportation is not on-going, the fee sl!altmust be paid to the G;;[epartment within 60 
days after the disposal occurs. 
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( e) As used in this rule and in OAR 340-097-0110, the term "domestic solid waste" does 
not include source separated recyclable material, or material recovered at the disposal 
site; 

(f) Solid waste that is used as daily cover at a landfill in place of virgin soil shatlwill not 
be subject to the per-ton solid waste fees in this section, provided that: 

(A) The amount of solid waste used as daily cover does not exceed the amount needed to 
provide the equivalent of six inches of soil used as daily cover; 

(B) If disposed of in Oregon, the solid waste is not being used on a trial basis, but instead 
has received final approval from the Dgepartment for use as daily cover; and 

(C) If disposed of in a landfill outside of Oregon, the solid waste has received final 
approval from the appropriate state or local regulatory agency that regulates the landfill. 

(g) For solid waste delivered to disposal facilities owned or operated by a Metropolitan 
Service District, the fees established in this section ffilal.ly,'[IJ be levied on the district, not 
on the disposal site. 

Stat. Auth.: ORS 459.045, ORS 459.235 & ORS 468.065 
Stats. Implemented: ORS 459.235, ORS 459.236, ORS 459A.110 & ORS 459A.l 15 
Hist.: DEQ 3-1984, f. & ef. 3-7-84; DEQ 12-1988, f. & cert. ef. 6-14-88; DEQ 14-1990, 
f. & cert. ef. 3-22-90; DEQ 45-1990, f. & cert. ef. 12-26-90; DEQ 12-199l(Temp), f. & 
cert. ef. 8-2-91; DEQ 28-1991, f. & cert. ef. 12-18-91; DEQ 8-1992, f. & cert. ef. 4-30-
92; DEQ 5-1993, f. & cert. ef. 3-10-93; Renumbered from 340-061-0120; DEQ 23-1993, 
f. 12-16-93, cert. ef. 1-1-94; DEQ 10-1994, f. & cert. ef. 5-4-94; DEQ 9-1996, f. & cert. 
ef. 7-10-96; DEQ 17-1997, f. & cert. ef. 8-14-97; DEQ 27-1998, f. & cert. ef. 11-13-98 
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Summary of Public Comment and Agency Response 

Title of Rulemaking: Composting Facility Rulemaking 

Prepared by: Charles Landman Date: June 30, 2009 

Comment 
period 

Organization 
of comments 
and responses 

Comment I 

Response 

Comment2 

Response 

Comment3 

Response 

The public comment period opened April l, 2009 and closed April 30, 2009. 
DEQ held public hearings April 23 in Eugene, where eleven people attended 
and no one testified; April 28 in Bend, where nine people attended and two 
testified; and April 281

h in Portland where five people attended and three 
people testified. Nineteen people submitted written comments for a total of 
twenty-four commenters. 

Summaries of individual comments and DEQ's responses are provided below. 
The persons who provided each comment are referenced by number. A list of 
commenters and their reference numbers follows the summary of comments 
and responses. 

Summary of Comments and Af;!encv Responses 
Support proposed 100 ton exemption, important for small farms. Would 
prefer that it be larger, perhaps 200 tons. (1) 
The proposed I 00 ton exemption is based on DEQ 's determination that 
composting operations below that size are unlikely to cause significant 
environmental problems. Many composting facilities above that size may not 
cause environmental problems, in which case the screening provided for in 
the rules will allow those facilities an easy path through the regulatory 
process. 

Allow farms that have multiple composting facilities to count them as 
separate facilities.(!) 
Individual composting facilities are regulated independently as separate 
facilities, whether or not they are owned and operated by the same person or 
entity. DEQ will consider the degree of physical separation and possibility of 
additive or cumulative impacts in determining whether multiple composting 
sites on the same farm are separate facilities for purposes of the proposed 
rules. 

Small farm operations want to do the right thing environmentally. DEQ's 
regulatory efforts would be better spent on larger composting operations. (1) 
The proposed rules are designed so that DEQ can easily identify facilities 
that are not causing or likely to cause environmental problems. Once that 
initial screening has been completed, DEQ will focus its efforts on facilities 
that are likely to cause environmental problems, whether they are 
agricultural or commercial operations. . 
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Comment4 

Response 

Comment 5 
Response 

Comment6 
Res onse 

Comment 7 

Response 

Comment8 

Response 

Comment9 

Response 

Comment JO 

Response 

Comment 11 

Response 

Unfair to those farmers who are composting; they come under the rules but 
those who let piles of manure sit are not subject to the rules. These manure 
piles are a greater threat to the environment than composting operations.(1)(2) 
The proposed rules, as with the existing rules, address facilities that are 
actively composting. Other facilities that store solid waste but do not produce 
compost are not covered by the rules. Such facilities are subject to DEQ 's 
general solid waste authorities and, if they are agricultural, may be subject to 
the water quality authorities of the Oregon Department of Agriculture). 

Support the case-by-case approach of the rules. (3) 
No res onse required 

Support $150 screening fee because is good for 10 years. (3) 
No response required. 

Fees and fear of regulation my cause many farmers to "fly under the radar." 
(3) 
DEQ appreciates the concern of farmers and will work with ODA and OSU 
Extension service to provide outreach to agricultural composters. 

Need a compost facility near Portland where all residents and business can 
compost food scraps, etc. with ease. Make it easier for composters to start up. 
(4) 
DEQ supports composting and has been discussing this matter with the city of 
Portland and Metro. It appears that the most significant roadblocks to siting 
a food waste compostingfacility near Portland are land use issues, not DEQ 
regulatory issues. 

Will require significant frnancial investment to meet the 1200 CP 
requirements. (5) 
The proposed rules do not include the 1200 CF permit that was proposed in 
an earlier version. 

Requiring an impervious surface may have negative impacts on nursery 
operators. (5) 
The proposed rules do not require that all composting be conducted on an 
impervious surface. Some facilities may have such a requirement, to protect 
groundwater, but the decisions will be made on a site-specific basis. 

Would like to offer grinding services to nurseries, but it may not be affordable 
for some nurseries. (5) 
The proposed rules don't address this issue, other than that any grinding at a 
compostingfacility must not cause dust, noise, or other problems. Please note 
that grinding a large enough volume of wood or other waste may trigger the 
need for anAQpermit. 
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Comment 12 

Response 

Comment 13 
Response 

Comment 14 

Response 

Comment 15 

Response 

Comment 16 

Response 

Comment 17 

Response 

Comment18 

Response 

Would like to offer drop box services to nurseries, but Clackamas County 
code requires hauling at no cost for the service. (5) 
The proposed rules will not qjfect local government regulations. Suggest this 
to the county. 

Provide low cost loans to assist with compliance developments. (5) 
DEQ does not have financial resources available or a program in place for 
such loans. The Oregon Economic and Community Development Department 
may be able to assist with loans for qualifYing facilities. 

Assist composters that help nursery industry in getting environmental tax 
credits. (5) 
The pollution control tax credit program sunset in 2007. DEQ ceased 
accepting tax credit applications December 31, 2008. DEQ is not mvare of 
other environmental tax programs that may apply to composting facilities. 

Glad rules are being implemented. Believe they are necessary to ensure the 
health of our environment, rivers, water table. (6) 
No response necessary. 

ODA will use DEQ criteria to review plans from CAFOs. Believe CAFO 
program will meet the goals of the rules. (7) 
DEQ looks forward to continued collaboration with ODA on ODA-regulated 
facilities that include composting operations. 

ODA has authority to regulate water pollution from agricultural activities. 
May in the future enter into an agreement for implementation of composting 
rules for agricultural operations. (7) 
DEQ looks forward to opportunities to work with ODA in the future to 
implement the compostinR rules. 

093-0030(31) definition of"disposal site" exempts facilities subject to the 
permit requirements of ORS 468B.050. 093-0050 has a similar exemption. 
Are permitted CAFO sites disposal sites? (7) 
Similar comment and question with respect to wastewater treatment plants 
and biosolids. (15) 
All facilities that meet the definition of "disposal site" are disposal sites, and 
disposal sites that discharge stormwater under a DEQ-issued permit continue 
to be disposal sites. Whether such facilities also require a solid waste permit, 
such as a composting permit, depends upon the particular circumstances at 
each facility. To the extent a facility's operations are included in and 
regulated by a stormwater permit, that portion of the facility operations 
would not require a solid waste permit, although such operations must meet 
all substantive requirements of the relevant solid waste rules. To the extent a 
facility's operations are not covered by the stormwater permit, the facility 
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Comment 19 
Res onse 

Comment 20 

Response 

Comment21 
Resvonse 

Comment 22 

Response 

Comment23 

Response 

must have the appropriate solid waste permit for that portion of its 
operations. Stormwater permits do not address many aspects of a composting 
operation, including management and discharge of leachate, protection of 
groundwater, prevention of odors, pathogen reduction and others. Those 
aspects of the facility would require a composting permit under the proposed 
rules. 

Technical and stylistic comments (7) 
DE will review and make changes as appro riate. 

Delete 340-096-0140(5). ODA does not have requirements for composting 
animal mortality. (7) 
Agreed. 

Need to reduce organic component of waste to meet recovery goals. (8) 
Agreed. 

Establish a better balance between soil quality and water quality in the rules. 
Rules protect water but increase costs for composters, which may cause less 
composting, hurting soil quality. (8) 
DEQ designed the proposed rules to focus on composting facilities that are 
now, or have the likelihood of, causing environmental problems, particularly 
water quality problems. Only those facilities that are or might cause problems 
will be required to make changes. All others will continue to operate as they 
do now. Jn addition, the rules provide flexibility for operators to implement 
the most cost-effective solutions for each facility. DEQ designed the rules 
with features to provide opportunities to address current problems and avoid 
fi1ture environmental problems while allowing the composting industry to 
grow. DEQ understands that responsible environmental management and 
good business practices go hand in hand. DEQ cannot avoid responding to 
facilities that are or likely to cause significant water quality or other 
environmental problems. 

Concern about cost of compliance. Make adoption of rules contingent on 
DEQ or Metro grants to cover cost of upgrades for composters. DEQ should 
designate waste reduction grants for composters. (8) 
The costs of compliance for any particular facility will depend upon the 
nature of the environmental problems, if any that are currently being caused 
or are likely to be caused in the fi1ture, by the facility. These will likely vary 
widely depending upon the location of the facility, the current condition of the 
facility, its nature of operation, etc. DEQ will work with all facilities to find 
reasonable and cost effective solutions for any environmental problems. 
However, DEQ cannot delay responding to facilities that are or likely to 
cause significant environmental problems. 

I 

I 
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Comment24 

Resoonse 

Comment25 

Response 

Comment26 

Response 

Comment27 

Response 

Comment28 
Response 

. 

Comment29 
Response 

Comment 30 

Response 

Upgrade costs may be eligible for a DEQ Solid Waste Recycling grant but 
must be applied for through a partnership with a local government or non
profit eligible to receive the fends. Grants are awarded on a competitive basis 
and the DEQ 's grant funding is limited. Note that Solid Waste Recycling 
grants cannot be used to bring a facility into compliance with a permit or rule 
requirements. 

Raise the tonnage figure for screening from proposed 100 tons to 250 tons. 
Small composters under 250 tons should be exempt because land use 
regulations can be a hurdle that many potential composters have not been able 
to overcome. (8) 
See response to Comment I. 

Sponsor research on low-cost ways to compost without having runoff that 
could damage water quality. Based on the research, select some standard 
designs that could be used to screen out composters. (8) 
This is a good idea, but in many cases, a design that is good for one facility 
might not necessarily be a good match for a different operation, in a different 
location, with different feedstocks, using different methods. DEQ will review 
the results of the initial risk screenings to see if there are some commonly 
used composting facility designs that we could highlight for existing or 
proposed operators. 

Change wording of 096-0080(1 )(F) to require more research into future water 
use, such as wells proposed but not yet constructed. (9) 
Good suggestion. DEQ will consider how to implement this idea through 
changes to the rules or the Screening Internal Management Directive. 

Wind is local and variable. Amend 096-0080(1 )(H) to require more research 
on the wind history at the specific site. (9) 
Good suggestion. DEQ will consider how to implement this idea through 
changes to the rules or the Screening Internal Management Directive. 

Commenter's odor problems with PRC facility. (9) 
DEQ regional stqff will follow up on this problem. 

Look at more than just prevailing wind. (9) 
Good suggestion. DEQ will consider how to implement this idea through 
changes to the rules or the Screening Internal Management Directiv_e, 

096-0150(3)(a) requirement of a 24 hour response: if a complaint is made at 5 
p.m. Saturday, must the response call be by 5 p.m. Sunday? (9) 
Yes. However, if a complaint is received on a day the facility is not operating 
and no personnel are on-site, the facility operator must contact the 
complainant as quickly as possible on the first day back in overation. 
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096-0150 (3)(c): how quick is immediately? (9) 
Immediately means as soon as possible to identify if an odor problem is 
occurring and to take steps to reduce or eliminate the problem. Normally 
problem identification should be initiated as soon as the complaint is 
received. This is the first step. If an odor problem is identified, then the 
facility should formulate a plan and implement it to minimize the odor. DEQ 
expects actions to be taken once the permittee is aware of the complaint and 
have formulated a plan to correct it. 

096-015 0(3)( d): supports this rule, requires a response to problems. (9) 
No response required. 

096-0150( 4): what if significant odor events but there are fewer than five 
people complaining? Would prefer some scientific or quantitative 
measurement, perhaps two odor events lasting more than four hours would 
need to be reported to DEQ. (9) 
DEQ agrees that a more realistic and quantifiable approach would be to 
focus on the length of time of the event and length of time for resolution and 
not on the number of complainants. DEQ will consider changing this section 
to address these concerns. 

096-0150(5): does "load" refer to a load on a truck or a stockpile? (9) 
Load refers to malodorous incoming vehicle loads, such as springtime 
deliveries of ripe grass clippings or loads of days-old, vegetative waste. These 
loads can be a significant source of facility odor, which, can appropriately 
managed to control the odor. 

Do the rules provide any recourse for noise that begins at 4 a.m. and goes on 
all day long? (9) 
Noise issues are generally not addressed as part of a solid waste permit, 
including a composting facility permit. Noise issues are generally addressed 
by local government ordinances, and many local governments have 
requirements for hours of operation. DEQ suggests checking with the local 
government code enforcement officer for noise concerns about a specific 
facility. 

Not sure where a proposed surface water pond would fit in the rules. (9) 
Where a proposed surface water pond fits in the rules or in the screening 
process would depend on the answer to the following questions, among 
others: 

I) Is the proposed pond intended to be part of the composting facility? 
That is, will the proposed pond be receiving clean water, stormwater, 
or wastewater (i.e., leachate)? 

2) Does the pond have a discharge point? 
3) If there is no discharge point and the vroposed pond will receive 
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leachate, will the pond pose a potentially significant impact on 
groundwater beneficial uses in the vicinity of the pond? 

Ponds containing clean water only (e.g., a stream feeds the pond and no 
leachate mixes with the pond water) and has a discharge point, DEQ will 
evaluate the potential for leachate to reach the pond and/or surface water 
resources receiving water from the pond Stormwater detention ponds 
receiving no leachate will be evaluated similarly, but if there is a discharge 
point, it may require a separate DEQ stormwater permit. ff there is no 
discharge point and the proposed pond will receive leachate, DEQ will 
evaluate whether the pond could pose a potentially significant impact on 
groundwater beneficial uses in the vicinity of the pond 

A proposed surface water pond may require an NP DES or water pollution 
control permit and/or Oregon Division of State Lands and US Army Corps of 
Engineers permits. DEQ solid waste staff may be able to advise an applicant 
on options available and regulatory requirements that may apply to a surface 
water pond 

Two typos. (10) 
Agreed, they will be corrected in the final rules. 

Support general approach of rules providing flexible, case by case approach 
with same standards for agricultural and commercial composters. (I I) 
No response required. 

Does DEQ have resources to implement the rules? If not, consider entering 
into agreements with agencies like Metro that already conduct frequent 
inspections. (11) 
The proposed rules are designed to provide a more efficient and focused 
regulatory program for DEQ and composting facilities. After the initial risk 
screening and plan approval steps, DEQ anticipates that a good portion of 
facilities will need much less regulatory oversight, allowing DEQ to assist the 
other facilities with measures necessary to meet their environmental 
responsibilities. DEQ agrees that coordination with local governments is 
needed to best utilize limited resources. DEQ inspectors often are able to 
best address environmental impacts that affect water, air or land in ways that 
a local government may not be able to. DEQ inspectors do work closely with 
Metro staff or other local government code officers where jurisdictions 
overlap. 

There are no enforcement mechanisms or penalties associated with the rules. 
How will DEQ ensure compliance? (11) 
DEQ will rely on a combination of technical assistance, informal 
enforcement, and, if necessary, civil penalties to assure that composting 
facilities meet their environmental obligations. DEQ 's Division 12 civil 

Item H 000089 



Attachment B 
Page 8 of 26 

Comment41 

Response 

Comment42 

Response 

Comment43 

Response 

Comment44 

Response 

Comment45 

Response 

Comment46 

Response 

penalty rules apply to composting facilities and DEQ revised those rules as 
part of this rule making to specifically address composting facilities. 

093-0030(19) uses the terms "organic material" but the term is not defined. 
(ll) 
The proposed rules will be revised to use the term "feedstocks" rather than 
"orf<anic material." See also the response to Comment 61. 

96-0060 exempts certain facilities from screening and permitting. How will 
DEQ know those facilities are meeting the performance standards? (11) 
The facilities exempt under OAR 340-096-0060(3)(a)are facilities that DEQ 
believes have a low potential to cause environmental harm. DEQ will rely on 
information gathered from other sources (e.g. ODA visits) and complaints to 
assess these facilities. lf DEQ determines an otherwise exempt facility might 
adversely affect human health and the environment, DEQ may require the 
facility go through screening and permitting. 

The mention of home composting in the exemptions is confusing. It makes it 
seem as though home composters must also meet performance standards. (11) 
Home composting facilities are exempt from screening and permitting, unless 
DEQ determines the site may cause environmental problem. However, home 
composting facilities must meet the same environmental protection standards 
as all other composting facilities. 

How will DEQ ensure access to sites for inspections? Doesn't seem to be 
provided for in the rules. How will DEQ access sites that do not have 
permits? (11) 
Providing access to DEQfor inspections will be a condition of all 
registrations and permits. For the composting operations that are exempt 
from registration and permit requirements, DEQ will use its general statutory 
access authority in ORS 465. 385. 

96-0080(1 )(b )(D) should refer directly to the actual pathogen reduction 
requirements in 096-0140. (11) 
The purpose of this requirement in the screening section is for the operator of 
a facility that is subject to those requirements, and not all facilities are, to tell 
DEQ how that operator will meet the pathogen reduction requirements. The 
performance standards for facilities subject to the requirement point directly 
to the pathogen reduction rule, 096-0140. 

096-0080(3)(a) is confusing. Will DEQ determine which performance 
standards a facility must meet? (11) 
All composting facilities, including al/facilities determined to be low risk, 
must meet all of the performance standards. 096-0080(3)(a) is intended to 
refer to any measures the facility may propose (e.g., only seasonal 
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composting; moving the location every year) to meet the performance 
standards. These approval conditions would become part of the registration. 
DEQ will consider revising this section to make the meaning clear. 

In 096-0090, recommend that DEQ add requirements to report the source of 
feedstocks. (11) 
At this time, DEQ does not see any reason to require this iriformation. 

Has DEQ considered some degree of end product testing or standards in 
addition to pathogen reduction? High levels of nutrients, salts, etc. could 
affect soil and water quality where the finished compost is used. (11) 
DEQ's advisory group considered the issue of standards and decided that 
DEQ should not require that finished compost be required to meet any 
particular standards, in part because there is such a variety of compost 
products being produced. However, nothing in the proposed rules would 
prevent operators from testing their products and making that information 
available to consumers. 

096-0140: why are agricultural operators exempt from pathogen reduction 
rules? Does not seem to create a level playing field. Agricultural operations 
compost manure and materials that produce fecal coliform and sahnonella 
that can easily be transmitted to humans. Pathogen reduction should be 
required for all composting operators. (11) 
The rule provides that only agricultural operations producing compost for 
on-farm use are exempt from the pathogen reduction requirements. The use of 
finished compost on farmland does not expose the public to potential human 
pathogens, and DEQ understands that such pathogens rather quickly expire 
after compost is applied into the environment. 

096-0140: why test for fecal coliform or salmonella and not both? (11) 
Pathogens are disease causing organisms including, bacteria, viruses, fungi, 
helminths, and protozoa that may be present in raw wastes or by-products. 
Plant, animal and human pathogens are found in living organisms and are 
present at some background levels in the environment. Therefore, the 
composting process must eliminate or reduce pathogens to a level that is 
below the threshold where the danger of transmitting diseases will occur. 
Testing finished compost for the presence of an indicator pathogen, such as 
fecal coliform or salmonella, is an effective means to demonstrate pathogen 
reduction. The presence of either fecal coliform or salmonella is a good 
indication of pathogen destruction and it is not necessary to test for both. 
Laboratory analytical capabilities may be the limiting factor in the type of 
test conducted. 

096-0140: why must facilities that accept more than 50 percent manure as 
initial feedstock only test for fecal coliform not salmonella as well? (11) 
Fecal coliform occurs in large numbers in animal manures and salmonella to 
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a much lesser degree. Testing for the presence of fecal coliform in compost 
produced from animal manures is a good indicator of the level of pathogen 
reduction. 

096-0140 (5) seems arbitrary. Why don't these facilities have to meet the 
same requirements as others? And what are the ODA requirements? (11) 
This section was unclear, but was intended to require that such facilities meet 
ODA animal mortality requirements in addition to all other requirements of 
the pathogen reduction rule. However, because ODA has no animal mortality 
requirements (see Comment 20), DEQ is proposing to delete this section from 
the final rule. 

096-0150(1 ): revise paragraph, does not make sense as written. (11 )(12) 
Agree the sentence is confusing. It will be rewritten in the final rules. TDEQ 
recognizes that compost piles will always produce odor due to the metabolic 
activity of compost microorganisms. While odor cannot be eliminated, the 
amount of odor can be controlled through proper facility design and 
operation. Therefore, all compostingfacilities must be designed, constructed, 
and operated in a manner that minimizes odors that are likely to cause 
adverse impacts outside the boundaries of the facility. 

State should discuss whether it makes sense to continue categorizing 
composting facilities as solid waste disposal sites. Important for how we view 
composting and in light of state's climate change initiatives. (11) 
DEQ agrees that composting reuses valuable resources and that the 
terminology "solid waste disposal site" is not a good fit. However, our 
existing statutory structure and authority are all tied to that definition. 
Changing those would require a change in the underlying statutes. 

In pathogen reduction rule, in the federal rule, Class A biosolids must meet 
only one of the requirements, so why must composters meet both? (12) 
Assuming this comment refers to 096-0140(3) Methods of Pathogen 
Reduction, the last sentence of this section should read: "The plan must 
include a Process to Further Reduce Pathogen (PFRP), pursuant to 40 CFR 
Part 503 Appendix B, item(B)(l), dated February 19, 1993, that must 
include, at minimum one of the following element. Composters must meet one 
or the other unless they take> 50 percent Type 2, in which case they must 
meetfecal coliform criteria. DEQ will make the change in the proposed rules. 

Suggest adding more detail on windrow turning to meet pathogen reduction 
from White House Document dealing with biosolids. (12) 
DEQ staff will provide operational technical assistance to permittees. The 
guidance document referenced can be made available. 

Strongly object to proposed change to not regulate facilities composting less 
than 20 tons/year of meat waste or animal carcasses. Creates numerous 
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environmental problems. DEQ should protect everybody. ODA will not 
control tbe piles of dead carcasses. (13) 
All facilities that are Confined Animal Feeding Operations, including the 
facility referred to in the comment, are permitted and regulated by ODA. 
DEQ has referred this matter to ODA. Facilities that compost animal 
mortality that are not regulated by ODA will be regulated by DEQ. All 
facilities that compost over I 00 tons of feedstock (and 20 tons of animal 
mortality and other Type Jllfeedstocks) per year will go through the 
screening and permitting processes. Smaller facilities must still meet all of the 
environmental performance measures, and may be inspected and regulated by 
DEQ if DEQ receives complaints or learns through other sources that a 
facility may not be meeting its environmental obligations. 

096-0140( 4)( c) is not practical. Testing should occur prior to application 
and/or removal from the site. Multiple testing of the same product would be 
redundant. Once pathogen reduction is accomplished and verified thorough 
testing, subsequent testing should not be necessary. (14) 
DEQ expects new, finished compost to be tested. The four month standard is 
for new composted material, not for material already tested. If no new 
comvosted material is produced, then no tests are necessary. 

The exemption from the defmition of solid waste in 093-0030(8l)(b) should 
clearly reflect existing DEQ policy that materials are exempt when they are 
applied, but not during collection and processing, as was proposed in the 
earlier version of the rules. (15) (16) 
DEQ will continue to interpret and apply this rule and the underlying statute 
as we have in the past. However, we are not proposing to amend the rule at 
this time. 

Definitions of"solid waste", "feedstock", "composting" and "disposal site" 
need to be consistent with each other and with 093-0050. Use of"organic 
material" in the definition of composting is problematic. (15) 
The definition of "disposal site" in the proposed rules includes composting 
facilities. The rules assume that composting facilities compost solid wastes; 
however, we recognize the rules aren't specific on that issue. We will adjust 
the definitions of ''feedstock", "composting", and "composting facility" to 
make that clear, and to be consistent with each other. 

How would the proposed rules address leaves that are stored until spring and 
then applied as a soil amendment? How does DEQ policy on storage and 
speculative accumulation fit with the proposed rules? Suggest creating an 
additional section of Div 96 that addresses storage offeedstocks. (15) 
The proposed rules, as with the existing rules, address facilities that are 
actively composting. Other facilities that store solid waste but do not produce 
compost are not covered by the rules. Such facilities are subject to DEQ's 
general solid waste authorities, including DEQ 's volicy on storage and 
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speculative accumulation. lf such facilities are agricultural, they also may be 
subject to the water quality authorities of the Oregon Department of 
Agriculture. At this time, DEQ is not proposing to adopt additional rules 
related to facilities that store but do not compost solid wastes. 

See site-specific flexibility as both an advantage and a potential problem. 
Industry is used to standards and measurable goals that are the same wherever 
a facility is built. Could result in uneven regulation of similar facilities, 
creating competitive disadvantages. (16) 
The goal of these rules is to require that a particular facility implement 
measures or take other actions only as required to address the environmental 
conditions at that particular facility. The rules require that al/facilities meet 
the same environmental protection standards, regardless of where a facility 
may be located. All similarly situated facilities will be treated the same. So 
for example, facilities that pose similar threats to surface water based on 
factors such as annual rainfall, proximity to streams, etc. will be required to 
address those concerns. But the rules specifically acknowledge that not all 
applicants are the same. A facility in a different location, for example one 
with much less rainfall, or located much farther from a water body, will 
present a different set of environmental conditions. DEQ sees no reason to 
require measures or actions at facilities that do not present environmental 
risks, or to require the same measures from facilities that present different 
risks, or that may be able to adopt different solutions. See also response to 
comments 67, 71, and 72. 

Terms used in Div 96 such as "likely to discharge", "potential adverse 
impact", etc. are vague and make it hard for business to make investment 
decisions. Concerned that regulations will be based on subjective judgment of 
DEQ staff reviewing the site, which could create inconsistencies. How will 
DEQ insure consistency in the screening process? (16) 
The proposed rules are designed with the expectation that a person proposing 
to construct a new composting facility or make significant changes to an 
existing composting facility will meet with DEQ before making any significant 
investment decisions. For new facilities, DEQ will use its screening tools to 
evaluate a proposed location or locations, discuss potential environmental 
concerns with the facility developer, and review and approve a proposed 
facility plan. This can all occur before any significant investment decisions 
are made and, if the developer engages DEQ early on, can even occur before 
a developer selects a final location for the facility. This is not very different 
from DEQ 's current procedure, and will provide certainty to the developer 
that the design, construction, and operation of the facility will meet the 
operator's environmental responsibilities. 

DEQ would expect that any significant modifications to an existing facility 
would go through the same process: the facility operator would meet with 
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DEQ to discuss the proposed changes, and work with DEQ staff on design 
and any plan and/or permit modifications before the operator made any 
significant investment decisions. 

Facility A is currently operating a composting facility. How would the rules 
affect that facility today? Will Facility A be screened and by whom? At what 
point will Facility A know what it needs to do to comply with the rule, in 
particular surface water, ground water and odor issues? (16) 
The proposed rules provide that all existing facilities must submit screening 
information to DEQ within 180 days of the effective date of the rules. 
Assuming the rules are effective about September 1, 2009, screening 
information would be due to DEQ March 1, 2010. DEQ will then screen the 
facilities. DEQ intends to conduct the screening using a panel that includes a 
hydro geologist and a solid waste staff person from each DEQ regional office. 
This panel will screen all facilities statewide to insure consistency. At the 
conclusion of the screening process, DEQ will make a determination about 
current and potential environmental risks at a facility. It will then be the 
responsibility of the facility to decide how that facility will address those 
issues. The facility will work with DEQ on solutions, which, after final DEQ 
approval, will be included in a facility plan and permit. 

Facility B is sited three years after the rules take effect. How will that facility 
be reviewed and permitted in three years? When facility B is screened, will 
the same group that reviewed Facility A also review Facility B? (16) 
Future composting facilities will be screened, evaluated, and permitted in the 
same manner as existing facilities. After the initial screenings of existing 
facilities, screening of new facilities will be done by regional solid waste staff 
relying in part on earlier screening decisions. The proposed rules (096-
0060(6)) require that new facilities coordinate with DEQ at least 180 days 
before the facility is proposed to begin operation. This will allow DEQ and 
the facility to discuss potential environmental issues related to the specific 
location and work to resolve those issues in a timely manner at the facility 
planning and design staf!,e. See also response to comment 81. 

What happens in the Metro region, where Metro has taken over some of 
DEQ's enforcement responsibilities? Will DEQ or Metro have the screening 
and review authority? (16) 
DEQ will screen all composting facilities statewide, including those in the 
Portland Metro region. DEQ and Metro had an intergovernmental agreement 
that expired December 31, 2007 where Metro issued some of the permits and 
conducted inspections at composters. However, Metro has never carried out 
DEQ enforcement actions. For any facilities that require plan review and 
approval, DEQ will provide that review and approval. See also response to 
comment87. 
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What are the timelines for implementing the screening results? Will the 
department show flexibility in its expectations of when and how facilities will 
meet these new requirements? (16) 
The schedule for addressing any environmental issues identified in a 
screening decision will depend upon the nature of the problem and the 
proposed response. Some problems reasonably may be addressed quickly; 
other may take longer. DEQ will work with each existing facility operator to 
identify a schedule for implementing any necessary improvements. 

Strongly disagree with raising the tonnage exemption from 20 to 100. Not a 
good approach to regulate the smaller sites only on a complaint basis. The 
other exemptions create additional unfairness in the compost system. (16) 
The proposed I 00 ton exemption is based on DEQ 's determination that 
composting operations below that size using specific feedstocks are unlikely 
to cause significant environmental problems. However, the proposed rules 
give DEQ the authority to require a facility of any size to go through the 
screening process, and through plan approval and permitting if· necessary to 
address environmental problems caused by smaller facilities. DEQ will rely 
on information gathered from other sources (e.g. ODA visits) and complaints 
to identify any smaller facilities that may be causing problems that need DEQ 
attention. 

Does 096-0060(5) refer to the screening requirements at 096-0080 or the 
performance standards at 096-0070? (16) 
The proposed rules will be effective upon adoption by the Environmental 
Quality Commission and filing by the Secretary of State. 096-0060(5) 
provides timing for screening (180 days to provide screening information to 
DEQ) and also allows facilities to continue to operate under existing permits 
until screening decisions have been made, any plans approved, and 
registrations or permits issued. The performance standards in 0070 will be 
effective when the rules are adopted. However, except in situations where 
there are continuing and significant environmental problems, DEQ expects 
that any environmental problems will be addressed through implementation 
of plans after the plans have been approved and permits issued. See also 
response to comment 67. 

Concerned that performance standards seem to require a subjective decision 
about what is "likely" or "not likely." What does "adverse" mean? How can 
DEQ institute practices that will insure consistency in this process? (16) 
The two performance standards in question, those relating to groundwater 
and odor (096-0070(3) and (4)), are designed with the understanding that 
many composting facilities may operate with minimal, environmentally 
acceptable impacts to groundwater or cause minimal ojfsite odor impacts. 
The two performance standards acknowledge that there may be minimal 
impacts and at the same time prevent more significant impacts. Contrast this 
with the standard for surface water, which is no discharge, unless in 
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compliance with a permit. The NP DES discharge permits allow discharge of 
a minimal, acceptable amount of pollution. The levels in those permits are 
based on a judgment by DEQ that releases of pollutants at those levels are 
not likely to cause adverse impacts to beneficial uses in the receiving water 
body. 

In the two performance standards in question, those relating to groundwater 
and odor (096-0070(3) and (4)), whether an occurrence is "likely" or "not 
likely" is not a subjective decision, but is instead a conclusion based on an 
evaluation of a variety of objective criteria. Those factors are identified in 
096-0080 and the Screening Internal Management Directive guidance 
document. DEQ believes that the factors will place many facilities firmly into 
one category or the other. For facilities where there is some question,, e.g. 
concerning possible groundwater impacts, DEQ may require - or the facility 
may choose to conduct - groundwater sampling or monitoring for some 
period of time to determine whether the facility is impacting groundwater. 

In 096-0070(3), relating to groundwater, "adverse impact" means an impact 
to groundwater that interferes with a beneficial use such as human 
consumption. In 096-0070(4), relating to odor, "adverse impact" is an 
impact to business or residences outside the boundaries of the facilities. DEQ 
understands that composting unavoidably produces some odors. The rules 
require composting facilities to perform in a manner that minimizes such 
impacts. 

The discretion left to DEQ in the operations plan section could lead to 
inconsistent enforcement. If an operations plan is required, the elements 
should be consistent. (16) 
As described in the response to comment 67, the goal of these rules is to 
require that a particular facility implement measures or take other actions 
only as required to address the environmental conditions at that particular 
facility. All similarly situated facilities will be treated the same, but the rules 
specifically acknowledge that not all facilities are the same. 

In 096-0090, Operations Plan Approval, all facilities will be required to have 
certain elements in an operations plan. Those elements are described in 
section (5), and are closely related to the environmental performance 
measures in 096-0070 that all facilities must meet. 

The items described in section (6) may not be present at all facilities or 
present problems at all facilities. DEQ sees no reason for DEQ rules to 
address issues such as material management and storage of feedstocks if 
those do not create potential environmental problems at a facility. Similarly, 
not all composting operations are open to the public. In that case, issues such 
as access roads, fences, gates, salvage, etc. may not be problems at those 
facilities. Not all facilities may have incoming feedstock haulers and may not 
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haul finished compost away, in which case vehicles and truck covers may not 
be issues. 

In this context, as in others identified in the proposed rules, treating all 
applicants the same would in fact result in unfairness to applicants whose 
sites are very different from those of other apvlicants. 

In 096-0100 and 0110, delete "if required by the department" and treat all 
applicants the same. (16) 
As described in the responses to comments 67 and 71, the goal of these rules 
is to require that a particular facility implement measures or take other 
actions only as required to address the environmental conditions at that 
particular facility. All similarly situated applications will be treated the 
same, but the rules specifically acknowledge that not all applicants are the 
same. 

Under 096-0100(3)(h) and 096-0110(4)0), only those facilities that DEQ 
determines meet the criteria of096-000I will be required to provide financial 
assurance. DEQ sees no reason to require financial assurance from facilities 
that would present no significant environmental risks if they unexpectedly 
closed down. In this context, as in others identified in the proposed rules, 
treating all applicants the same would in fact result in unfairness to 
applicants whose sites are very different from those of other applicants. 

In 096-0120, concerned there are no standards to judge the operator's 
compliance and reduce risk to the operator. (16) 
Similar to the response to comment 63, DEQ expects that a facility proposing 
to use infiltration to soil to manage leachate or stormwater will consult with 
DEQ before designing and constructing any new facilities or modifications to 
an existing facility. DEQ's approval will identifj; the compliance points and 
standards for the proposed groundwater infiltration actions at that facility, so 
the operator will have a clear statement from DEQ with which to judge 
comvliance. 

In 096-0130, how will a facility know if its decisions about a leachate 
treatment system will meet the standard? In addition, delete "if required by 
the department" and treat all applicants the same. (16) 
Assuming a facility intends to discharge treated leachate, the treatment 
system must provide treatment to a level that will meet the standard' set in the 
discharge pemiit. In addition, the rule identifies standard' that must he met 
for leachate storage (see 096-0130(9)). Similar to the response to Comment 
73, DEQ expects that a facility proposing to construct a leachate treatment 
system will consult with DEQ before designing and constructing any new 
facilities or modifications to an existingfacility. 

The rules are drafted to take into account the many different leachate and 
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stormwater storage and treatment systems that may be proposed. These may 
range from very simple ponds to very elaborate engineered facilities. These 
different levels 4 complexity should receive different levels of attention from 
DEQ. In this context, as in others identified in the proposed rules, treating all 
applicants the same would in fact result in unfairness to applicants whose 
sites and proposed facilities are very different from those of other applicants. 

Clarify 096-0150(3)(a): if the operator speaks to the complainant on the 
original call, is the operator required to call the complainant again within 24 
hours? (16) 
No. This section is intended to ensure attentiveness and responsiveness to 
neighbor complaints by compost operators. If the operator has contacted the 
complainant, the 24 hour timeframe has been satisfied. DEQ would expect 
that at a minimum, the facility operator would follow-up with the complainant 
after action has been taken to summarize activities and close out the 
complaint. 

Suggest revising definition of"composting facility" in 093-0030(20) to 
include the "storing" of feedstocks. Facilities that store feedstocks should also 
be subject to regulation. (16) 
See response to comment 61. 

Concerned about possible inconsistent application of definition of"feedstock" 
in 093-0030(35) in determination of risk. (16) 
The determination of the relative risk of a feedstock from hazardous 
substances, physical contaminants and human pathogens will be based on an 
evaluation of the presence and amounts of those substances in the proposed 
feedstocks, the harm such substances could cause, the ability of the 
composting process to eliminate or reduce the effectiveness of those 
substances, and the pathways for such substances to cause human or 
ecological effects. 

Concerns about compostable containers, possibility of contamination of 
feedstocks, possible labeling requirements. ( 16) 
See comments 82-85. 

The definition of"lowrisk disposal site" in 093-0030(55) is circular and does 
not refer to a standard. (I 6) 
The standard referred to in the rule is "unlikely to adversely impact the 
waters of the State or public health." DEQ will determine whether a 
particular facility meets that standard based on an evaluation of the specific 
factors at a specific facility. See response to comment 70. 

In 093-0105, why are permit categories unrelated to composting being revised 
and have affected parties been given sufficient notice? How does DEQ 
determine new versus existing facilities? If an existing facility takes a new 
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Response 

Comment SJ 

feedstock type, does that make it a new facility for permit purposes? (16) 
This was primarily a housekeeping rule change. DEQ was trying to better list 
all possible permit actions in each permit category as some are not listed in 
the rule currently. Most renewals are category 2 permit actions and most new 
permits are category 3. These proposed changes are consistent with how 
DEQ actually implements this section of the rules so there was no stakeholder 
involvement other than the normal public comment period including three 
hearings. 

The only policy change proposed here is that DEQ is proposing that the 
issuance of a new waste tire storage permit be reduced from a category 4 to a 
category 3 permit action. Based on the most recent waste tire storage permit 
applications, DEQ does not feel that this type of permit warrants an initial 
public hearing prior to drafting the permit and a second hearing once the 
permit is drafted. Recent waste tire storage permit applications have 
proposed environmentally sound practices, such as storing the tires in trailers 
and not in the open, which reduce the risk of fire and vector harborage 
dramatically. OAR 340 -093-0100(3) allows DEQ to move a permit action to 
a higher category based on considerations such as anticipated public interest 
and potential for significant environmental or public harm due to location or 
type of facility. This discretion would be exercised ifDEQjelt it was 
warranted. 

DEQ issues new permits to facilities that have not previously held a permit 
for a specific activity. Jn some cases, a facility may hold multiple permits such 
as a transfer station and compost permit. Each is considered a new permit 
when it is issued. A change in feedstock type at a compost facility will usually 
require a modification of the operations plan. Under the proposed rules, 
DEQ will evaluate the addition of that feedstock for any increased risk to the 
environment or public health from the composting operation. That evaluation 
could require a modification to the registration or the compost permit. it 
could also, in some cases, move a facility from a registration to a compost 
permit. Jn that case, the existing compost facility that is registered would have 
to zeta new compost permit. 

Request DEQ implement procedures to provide uniformity and consistency in 
screening and review of facilities, including: 

1. Establish a permanent DEQ screening group; 
2. Establish an appeal process for screening decisions; 
3. Review and add more FAQ to the internal management directive using 

existing composting facilities, with detail so facilities will know what 
"likely adverse impact" etc. might mean; 

4. Perform an annual internal evaluation of the rules. Use as a way to 
build a set of standard operating procedures that DEQ can use 
regardless of changes in staff. Share this with interested parties and 
allow them to comment as well. ( 16) 
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Comment82 

Response 

DEQ believes these are all good suggestions and we intend to implement 
these - and other similar measures - in some form, as staffing and resources 
allow. 
For (1), to ensure consistency, we will screen all existing sites using the same 
group ofDEQ staff At the end of that round of screening, we will have 
developed a "bank" of screening decisions that future screening decisions 
can look to and rely on. Whether we will bring together the original screening 
group will depend in part on resources and in part on our coefzdence that we 
have developed a procedzrre that will provide consistent decisions without 
needing a group involved. 
For (2), DEQ expects that there will be communication between DEQ and the 
facility owner before DEQ makes a final screening decision. For facilities 
that disagree with a screening decision, DEQ will provide an opportunity for 
the facility to meet informally with DEQ staff and the regional solid waste 
manager to discuss the facility and the decision. Because screening decisions 
will result in plan and permit requirements, those decisions would be 
appealable as provided in OAR 340-093-0110. 
For (3), DEQ expects to make its screening decisions publicly available, to 
provide guidance and information to other facilities and developers 
considering locations for new facilities. 
For (4), this seems like a good suggestion, but may depend zrpon staffing and 
budget resources. We would like to explore this with stakeholders after 
adoption of the rules. 

Rules contain ambiguity regarding compostable products. Successful 
composting programs require independently verifiable and scientifically 
based standards, and labeling of compostable products by a third party 
certifier. (17) (3H) 
The issues raised by compostable products were not considered by DEQ and 
its advisory group during development of the proposed rules. These are 
important issues and will require thorough discussion with all interested 
parties, including composters, composting product producers, and local 
governments, before DEQ would be prepared to propose rules addressing 
these matters. 

DEQ does support the use of independently verifiable, science-based 
standards to determine the compostability of products, and appropriate 
labeling of products that meet such standards. One such standard is the 
Biodegradable Products Institute compostable standard, which references 
ASTM D6400 and ASTM D6868 specifications for compostable plastics and 
biodegradable plastic coatings on paper and other compostable substrates, 
respectively. However, it is our understanding from conversations with the 
city of Portland that not all products meeting the BPI standard are 
successfitlly composted under the Portland Composts! program. This 
particular standard appears to be creating, rather than reducing, confusion 
in the marketplace. Until DEQ has better confidence that the BP I standard 
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Comment83 

Resvonse 

Comment84 

Resvonse 

Comment85 

Resvonse 

Comment86 

Response 

Comment87 

Response 

(and/or ASTM specifications) adequately protects the compost industry from 
physical contaminants infeedstocks, or a better standard is developed, we 're 
not prepared to incorporate a specific standard into rule. Regardless, the 
proposed rules allow the use compostable products as feedstocks provided 
DEQ and a composting facility determine the products are acceptable 
feedstocks. 

Suggest adding a rule that commercial composting facilities only accept 
compostable products that meet ASTM standards. (l 7)(3H) 
See comment 82. 

Suggest requiring labeling by a third party certifier such as BPI. This is 
required by some municipalities in California and Canada. (17)(3H) 
See comment 82. 

Suggest expanding the definition of feedstock to include compostable 
products. (17)(3H) 
See comment 82. 

DEQ should delay implementation of the proposed rules until the earlier-
proposed 1200 CP stormwater permit is ready for adoption. (18) 
The proposed rules are separate from and do not rely on the earlier-proposed 
1200 CP stormwater permit. The proposed rules address many issues in 
addition to stormwater, including groundwater, odor, and pathogen 
reduction. Facilities that operate under the existing 1200 Z stormwater 
permit may continue to do so. When the new 1200 z is adopted, tentatively 
planned for two years from now, those operators may register and operate 
under that permit. At that time, DEQ in consultation with stakeholders will 
decide whether to propose adoption of a stormwater permit specifically for 
composting facilities. Jn any case, operators should understand that the 
discharge benchmarks in the 1200 Zand any proposed 1200 CP likely will be 
more stringent than existing benchmarks, and may be adopted as permit 
limits. Operators should begin planning now for that likelihood 

Overlapping regulatory agencies is a problem (DEQ, Metro, Clean Water 
Services). All regulation should be done by one agency. (18) 
DEQ authorized Metro to implement DEQ composting regulations through 
an intergovernmental agreement from 1998 through December 2007. In 
September 2007, DEQ and Metro sent letters to permitted compost facilities 
within Afetro 's jurisdiction providing notification that the agreement was set 
to expire on December 31, 2007 and an explanation about the impending 
changes. 

Compost facilities are now regulated by both DEQ and Metro in a similar 
manner as other solid waste facilities (such as transfer stations and material 
recovery facilities) located within Metro's jurisdiction. DEQfrequently 
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Comment SS 

Response 

Comment89 

Response 

Comment 90 

communicates with Metro in an effort to provide consistent regulatory 
oversight to solid waste facilities. DEQ corresponds with Metro about plan 
reviews, permits, eriforcements actions and inspections. Based upon the 
current overlapping regulation of solid waste facilities within Metro 's 
jurisdiction, DEQ does not anticipate that the overlapping regulation of 
compost facilities will generate problems. 

DEQ agrees that coordination with local governments including Metro is 
needed DEQ inspectors often are able to best address environmental 
impacts that affect water, air or land in ways that a local government may not 
be able to. DEQ inspectors do work closely with Metro staff or other local 
government code officers where jurisdictions overlap. 

The proposed rules were developed without adequate input from industry. 
(18) 
DEQ engaged industry stakeholders throughout the rulemaking process. 
Industry representatives were part of the external advisory group that 
formulated the earlier proposed rules. And beginning last summer, DEQ met 
several times with industry representatives, including the director of ORRA 
and individual composting facility operators, to discuss proposed changes to 
the rules. In February, before offering the currently proposed rules for public 
comment, DEQ again convened the external workgroup, which included 
industry representatives. 

Proposed rules may require significant capital expenditures. DEQ should 
grandfather in existing facilities with good records, provide grant money to 
assist with compliance, or postpone implementation of the regulations. 
Forcing composters out of business is not good for the composting industry or 
the environment. (18) 
The proposed rules are designed so that only facilities currently causing 
environmental problems, or likely to cause such problems in the fi1ture, will 
need to make changes to their facilities or operations. Facilities that are not 
causing problems or not likely to in the fi1ture will not be required to make 
changes. In addition, for facilities that do have environmental problems, the 
rules are designed to give each operator the flexibility to select measures to 
address environmental problems that are the best for each facility. This will 
allow operators the ability to select the most cost-effective solutions to 
environmental problems. DEQ heard from many operators and local 
governments that the proposed rules should be finalized to give current and 
fi1ture operators clear guidance on requirements for facility construction and 
expansion. See response to comment 23 regarding grant funding. 

The proposed regulations place composting industry at a competitive 
disadvantage with respect to other industries, such as co-generation facilities, 
which handle the same material. This creates an uneven playing field and 
discourages composting. (18) 
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Comment 91 

Response 

Comment 92 

Response 

Comment 93 

Response 

Comment 94 

Response 

The proposed rules are intended to address only facilities that compost. 
Because co-generation plants and other hogged fi1el processing facilities do 
not compost, they are not addressed by the changes in this rulemaking. Such 
facilities may be subject to solid waste, air quality and water quality permit 
requirements. 

DEQ needs to enforce existing regulations with respect to illegal dumping 
and non-permitted facilities before undertaking anything new. (18) 
DEQfrequently works with a local government code enforcement officer to 
respond to complaints about illegal dumping as the local government often 
has codes that can be used to clean up illegal dumping. DEQ prioritizes 
complaints depending on the perceived environmental concerns associated 
with the complaint. Where DEQ identifies a facility that is operating as a 
disposal site without a permit, DEQ gives the facility the option to stop its 
operations that would require a permit or requires that the facility apply for a 
solid waste permit within a specific timeframe. If the facility does neither, 
DEQ refers the violations to our enforcement staff in the Office of 
Compliance and Enforcement for penalty determinations. 

Existing rules do not classify composting facilities as disposal sites and do not 
require financial assurance. Imposing financial assurance requirements on 
composting facilities is not justified, will increase costs, and is not based on 
any particular problems or need. (19) 
Under existing rules, compost facilities are considered disposal sites as 
defined in OAR 340-093-0030(30). They can be subject to financial assurance 
requirements outlined in OAR 340-095-0090 although few ever have been. 
DEQ added proposed language to OAR 340-096-0001 to clearly state that. 

Unclear how DEQ will apply the exemptions in the proposed financial 
assurance rule. Vagueness creates uncertainty, uneven application, unfair 
regulations. Lack of objective criteria invite decisions that are political not 
scientific. DEQ has few staff with skills or time to make these decisions. (19) 
OAR 340-096-0001 states that DEQ may exempt low risk facilities from 
financial assurance requirements. The rule fi1rther defines low risk facilities. 
In addition, OAR 340-095-0090(2) includes other exemptions. All of the 
exemption criteria can be addressed during the financial assurance risk 
screening. 

Concern about how proposed rules will affect vermicomposting, in particular 
you can't heat worms to accomplish pathogen reduction. (4H) 
Heating is one but not the only pathogen reduction measure allowed by the 
proposed rules. The proposed rules allow a composting facility to achieve 
pathogen reduction by alternative means that accomplish the pathogen 
reduction standards. 
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Comment 96 

Response 

Comment 97 

Response 

Comment 98 

Response 

Concerned regulations will require concrete containment when any runoff sits 
on the ground and evaporates. (4H) 
The rules evaluate the risk of impacts to surface water and groundwater 
based on the specific conditions of each facility and location. A facility that 
has a low potential to cause environmental problems would not be required to 
implement significant protective measures such as concrete containment. 

Suggest a standard for compost tea, it's very advantageous and the quality of 
the tea is very important. (5H) 
DEQ appreciates the efforts of operators in developing high quality compost 
products, including compost tea. DEQ 's advisory group considered the issue 
of standards and decided that DEQ should not require that finished compost 
be required to meet any particular standards, in part because there is such a 
variety of compost products being produced However, nothing in the 
proposed rules would prevent operators from testing their products and 
making that information available to consumers. 

Concerned about groundwater at his property near a proposed composting 
facility. Suggest the regulations require protection up front rather than waiting 
until a problem occurs. (lH) 
The goal of these rules is to require that a particular facility implement 
measures or take other actions only as required to address the environmental 
conditions at that particular facility. The rules require that all facilities meet 
the same environmental protection standards, regardless of where afacility 
may be located See response to comment 62 

Support composting but want DEQ to make sure that quality ofliving is 
protected, groundwater, and quality and beauty of surrounding area. (2H) 
The proposed rules are intended to meet DEQ 's statutory obligations to 
protect human health and the environment, in a manner that supports and 
encourages composting. 
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Inventory of Public Commenters and Comment Format 
on Compost Rule Amendments, 

Closed on April 30, 2009 

Part 1: Written Public Commenters 

Name Organization Address, Contact Info Comment Date 
Format Received 

Wali Via Winter Green Farm Nati, OR Email, one 3/30/2009 
541-935-7676 page 
walivia@wintergreenfar1n.co111 comments 

and qnestions 
Wali Via Winter Green Farm Nati, OR Email, one 3/30/2009 

541-935-7676 page 
walivia@,wintergreenfarm.com comment, 

addendum 
Wali Via Winter Green Farm Nati, OR Email, one 4/3/2009 

541-935-7676 page 
walivia@wintergreenfarm.com comments 

Amaranth People, Planet, 306-906-4426 Email, one 4/20/2009 
Wilson Profit Initiatives amaranthw@burgerville.com page 
Kathleen McFarlanes Bark 13345 SE Johnson Rd. Emailed two 4/23/2009 
Mcfarlane Milwaukie, OR 97222 page letter -

KMcFarlane@mcfarlanesbark.c from Feb. 25 
om 2008 
503-659-4240 comments 

Laura 8770 SW Birchwood Road, Emailed two- 4/29/2009 
Baldschun Portland, OR 97225 sentence 

971-255-9159 comment 
Laurab830laol.com 

Ray Jaindl Oregon Dept. of ODA, Natural Resources Emailed two 4/29/2009 
Agriculture Division, pages of 

rj aindl@oda.state.or.us, comments 
503-986-4713 

Jeanne Roy Center for Earth 2420 SW Boundary St., Mailed two 4/29/2009 
Leadership Portland, OR 97239 page letter 

John Dinnis Red Barn Farm 30129 Camp Adair Road, Mailed three 4/29/2009 
Monmouth, OR 97361 page letter 
idinnisliil2farmconnect.net 

Raghu Comments sent through Bob Email, one 4/29/2009 
Namburi Barrows page 

Jennifer METRO 600 NE Grand Ave. Emailed 4/29/2009 
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Erickson 

Larry 
Brown 

Jeff & 
Cheryl 
Hollabaugh 

Ross& 
Kelly 
McGarva 
Roger Dilts 

Kristan 
Mitchell 

Jessica Repa 

Jeff Grimm 

MarkP. 
Reeve 

DEQ 

. 

Lakeview Lockers, 
LLC 

Clean Water 
Services 
Oregon Refuse & 
Recycling 
Association 
Blue Tree 
Strategies 

Grimm's Fuel Co. 

Reeve Kearns PC 

Portland, OR 97232-2736 three page 
Jennifer.Erickson@oregonmetr letter 
a.gov 
Eastern Region DEQ, Emailed two 4/29/2009 
The Dalles pages 
Brown.la~dmdea.state.or.us 

POBox336 Emailed one 4/30/2009 
St. Paul, OR 97137 page letter 
holabah@hotmail.com and20 

photographs, 
posted online 

lakeviewlockers@centurvtel.net Emailed one 4/30/2009 
, 541-947-3789 page letter 

DiltsR@Clean W aterServi ces .or Emailed five 4/30/2009 
g; 503-681-4467 page letter 
PO Box2186 Emailed 4/30/2009 
Salem, Or 97308 seven page 
kristanm@ona.net letter 
Jessica@bluetreestrategies.com Emailed two 4/30/2009 
415-465-0415 page letter, 

19 page 
position 
paper, two 
page 
Organics 
Recycling 
letter to 
retailers 

18850 SW Cipole Rd., Mailed two 4/30/2009 
Tualatin, OR 97062 page letter 
610 SW Alder St., Ste 910 Faxed and 4/30/2009 
Portland, OR 97205 emailed a 

three page 
letter 
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Name 

Richard 
Porter 

Michael 
Goss 

Jessica Repa 

Dave Bergin 

Rick 
Trumbull 

Part 2: Oral Public Commenters 

Organization Address, Contact Info Comment Date 
Format Received 

NO ORAL Eugene 4/23/2009 
COMMENTS Public 
RECEIVED Hearing 

3525 NE Dogwood Ln. Bend Public 4/28/2009 
Madras, OR 97741 Hearing 
541-475-4233 
dick12orter@hughes.net 

PO Box 1020 Bend Public 4/28/2009 
Madras, OR 97741 Hearing 
541-475-3864 
m d goss@hotmail.com 

Blue Tree jessica(@.bluetreestrategies.com Portland 4/28/2009 
Strategies 415-465-0415 Public 

www.bluetreestrategies.com Hearing 

Columbia Gorge herifs@otcb.com Portland 4/28/2009 
Organics & Pest Bugman-munk@yahoo.com Public 
Management Hearing 
Systems 
Quality Compost 53377 Robin Lane Portland 4/28/2009 

Milton-Freewater, OR 97865 Public 
Hearing 

*H = oral public hearing 
comment 
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Compost Rule Work Group Members 

Nick Andrews 
Metro Area Small Farms Extension Agent 
Oregon State University - OSU Extension Service 
North Willamette Research and Extension Center 

Roy Brower 
Regulatory Affairs Administrator, Metro Regulatory Affairs Program 

Keith Emerson 
Director of East Valley Orchards, Environmental Programs 

Lee Fortier 
Operations Manager, Dry Creek Landfill 
Rogue Waste Systems 

Russ Halvorsen 
Operations Manager, Compost, fuc. 

Del McGill 
Organ ix 

Matt Stern 
Recycling Manager, Western Oregon Waste, NW Greenlands Composting 

Rick Winterhalter 
Waste Reduction Coordinator, Clackamas County 

Glenn Zinunerman 
Pacific Land Clearing, Inc./Wood Waste, fuc. 

Bob Barrows 
Project Manager/Waste Reduction Analyst, DEQ - Regional Environmental Solutions 

Stephanie Rawson 
Solid Waste Compliance Specialist, DEQ 

Charles Landman 
Legal Policy Advisor, DEQ 

Pat Vernon 
Compost Projects Coordinator, DEQ - Solid Waste Policy and Program Develop Section 

Duane Altig 
Solid Waste Technical Assistant, DEQ 
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State of Oregon 
Department of Environmental Quality 

To: 

From: 

Subject: 

Presiding Officer's Report 

Solid Waste - Composting Facility 

Proposed Rulemaking Public Hearing File 

Julie M. Berndt; Solid Waste Analyst 

Presiding Officer's Report for Public Hearing 

Hearing Date and Time: April 23, 2009, 7:10 p.m. 

Memorandum 

Date: April 24, 2009 

Hearing Location: DEQ Office Conference Room - Eugene, Oregon 

Proposals: Proposed Compost Facility Rulemaking 

The public hearing on the above proposal was convened at 7: 10 p.m. after the conclusion of an 

informational presentation from about 6 to 7 pm. on Apr. 23, 2009. Bob Barrows of the DEQ 

presented information on the proposed compost facility rule changes. He explained the specific 
proposals, the reason for the proposed rule changes, and responded to questions from the 

audience. 

Julie Berndt ofDEQ was the presiding officer. Ms. Berndtasked those attending the hearing to 
sign the attendance sheet and to sign witness registration forms if they wished to present 
testimony. Ms.Berndt informed the audience about the purpose of the hearing and explained that 

the hearing would be being recorded. 

Eleven people attended the hearing. No one signed up to give testimony. 

Summary of Questions During DEQ Presentation 

The concerns and questions included, but were not limited to the following: 

• Concern that new rules won't address piled yard debris, under 100 tons, that isn't being 
"composted," such as landscapers storing waste on the "back-40." They won't pay fees 
and are not managing the waste. Want to make sure they are addressed. 

• Jeff Grimm wondered how DEQ and Metro regulation will work in the future. 
• Lots of discussion about the screening process. We walked through a number of 

scenarios, mostly farm-related and some commercial composter related. 
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• One question about how the screening process deals with flood plain designations 
• Questions about the permitting process - such as "Do the permits go out for public 

notice?"and "Will we have to get a new LUCS if we already have one?" 
• Pathogen reduction questions - "What are the criteria for pathogen testing?"and "What's 

the frequency of testing?" 
• "How will farm folks know whether they fall into the category of being regulated if they 

do not currently have a permit?" 
• Several people wanted us to know (the permitted composters) that it's time to frnalize the 

rules so that investments can be made into composting sites and they can move forward 
with site improvements. They need to know the ground rules before they can proceed. 
They are in complete support of these rules sticking to the proposed timeline ofEQC 
adoption in August. They do not want any more delays. 

Written Testimony 

Bob Barrows provided information about how to submit written comments via e-mail, postal 

mail, fax and a blog. No written comments were received at the hearing. 

There was no testimony and the hearing was closed at 7:12 p.m. 
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State of Oregon 
Department of Environmental Quality 

To: 

From: 

Subject: 

Presiding Officer's Report 

Solid Waste- Composting Facility 
Proposed Rulemaking Public Hearing File 

Lawrence Brown; Solid Waste Technical Assistant 

Presiding Officer's Report for Rulemaking Hearing 
Hearing Date and Time: April 28, 2009; 6:55 p.m. 

Memorandum 

Date: May 5, 2009 

Hearing Location: DEQ Office Conference Room - Bend, Oregon 

After the conclusion of an informational presentation provided by Lissa Dru back of the DEQ the 
public hearing on the proposed compost facility rulemaking started at 6:55 p.m. and closed at 
7:01 p.m. During the informational presentation Lissa presented information on the proposed 
compost facility rule changes and explained the specific proposals, the reason for the proposed 
rule changes and responded to questions from the audience. 

Lawrence Brown ofDEQ was the presiding officer of the hearing. He requested that those who 
attended the hearing sign the attendance sheet, and to sign witness registration forms if they 
wished to present testimony, and explained that the hearing was being recorded. 

Seven people attended the hearing, two of them by by phone. Two persons were present but did 
not sign the attendance sheet. Kelly McGarva was on the phone representing Lakeview Lockers, 
Lake County, and Bruce Lumper from DEQ attended by phone from The Dalles. 

Two provided verbal testimony. One was concerned with why impermeable surfaces were not 
pursued as part of the rule package. This person mentioned that the area has fractured basalt 
soils, which are highly permeable, and he had concerns about a compost facility that might be 
located uphill from him. He wanted to be assured that groundwater would be protected. The 
other person who testified was concerned about how DEQ approves siting of compost facilities 
and that he wanted DEQ to be protective of their quality oflife. 

Summary of Questions During Lissa's Presentation: 

The major issue of those attending dealt with a proposed compost facility to be located in 
Jefferson County, near Madras. They raised environmental issues, wanting DEQ to be proactive 
rather than reactive regarding groundwater protection, air pollution and pathogen reduction. 
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Another person questioned how DEQ was going to get the rule change information out to the 
agricultural community. 

Written Testimony: 

Lissa Druback provided information about how to submit written comments. Lawrence Brown 

also provided this information during the hearing. No written comments were received at the 

hearing. 
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State of Oregon 
Department of Environmental Quality Memorandum 

Presiding Officer's Report 

Date: Juue 10, 2009 

To: Environmental Quality Commission 

From: Loretta Pickerell, Solid Waste Manager 

Subject: Presiding Officer's Report for Rulemaking Hearing 
Title of Proposal: Amending Composting Facility Rules 
Hearing Date and Time: April 28, 2009, 6 p.m 
Hearing Location: DEQ Headquarters Office, Room EQC A, 
811 SW 61

h Ave., Portland, OR 

DEQ convened an information session followed by a rulemaking hearing to accept comments on 
proposed amendments to the state's composting facility rules on Apr. 28, 2009, at 6 p.m. at the 
DEQ's headquarters in downtown Portland. During the information session, Charlie Landman, 
DEQ's project lead for this rulemaking, explained the rulemaking proposal and answered 
questions from those attending. 

The hearing opened to accept comments at 7 p.m. and closed at 7:35 p.m. Hearing organizers 
advised attendees of hearing procedures, including the recording of the hearing, and asked them 
to sign a registration form if they wished to present comments. 

Five people attended the infmmation session and hearing; no one participated via a 
teleconference line. Three testified and no one submitted written comments at the hearing. 

The following is a summary of the comments received at the hearing. DEQ will include these 
comments in the summary of comments and agency responses for this rulemaking. 

• Jessica Repa, representing Blue Tree Strategies and Stalk Market Products in Portland, 
asked that the rules address compostable products such as beverage containers and 
packaging, including specific reference as a feedstock and a requirement that 
compostable products be third party certified as meeting specific ASTM performance 
standards. 

• Dave Bergin, a consultant in the organics industry, requested the proposed rules address 
vermicomposting more specifically, including the lower temperatures requirements and 
tolerances for worm composting. He also noted a concern that the proposed rules would 
force him to install concrete containment for runoff that poses little environmental risk. 

• Rick Trumbull, representing Quality Compost in Milton-Freewater, asked DEQ to 
consider setting a standard for compost tea. 
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State of Oregon 
DEPARTMENT OF ENVIRONMENTAL QUALITY 

Relationship to Federal Requirements 

COMPOSTING FACILITY RULEMAKING 

Amends Oregon's Solid Waste Composting facility rnles to provide greater environmental 
protection, flexibility and efficiency. 

Answers to the following questions identify how the proposed rulemaking relates to federal 
requirements and potential justification for differing from, or adding to, federal requirements. 
This statement is required by OAR 340-011-0029(1). 

1. Is the proposed rnlemaking different from, or in addition to, applicable federal 
reqnirements? If so, what are the differences or additions? 

There are no applicable federal requirements for the regulation of solid waste composting 
facilities. This is a state-only regulatory program. 

Composting is a managed biological process through which organic materials such as manure, 
leaves, yard debris, and food wastes are converted into a more homogeneous, fine-particle 
material called compost. Composting can be an efficient method for recycling organic materials 
that might otherwise be disposed of in a landfill, and by avoiding anaerobic decomposition, it 
prevents the release of methane, a significant component of greenhouse gas. The use of compost 
offers numerous benefits: when incorporated into soil, it can improve soil tilth and fertility; it can 
provide a more stable form of nitrogen less susceptible to leaching into water supplies; on heavy 
soils, compost helps reduce compaction and increases infiltration. 

DEQ supports and encourages composting. At the same time, DEQ is aware that, if not 
conducted in the proper manner, or if conducted at an improper location, composting presents 
potential environmental problems, most notably to surface water and groundwater. The pr0posed 
rules include performance standards that all composting facilities must meet. These standards 
protect surface water and groundwater, require control of offensive odors and vectors, and 
require testing of finished compost to make sure human pathogens have been reduced to safe 
levels. 

Individual composting facilities may need to make changes to their facilities or operations to 
meet these standards. However, the proposed rules do not mandate any particular changes. 
Instead, the rules recognize that each facility will have unique problems depending upon the 
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location and nature of the facility, and so each facility will need a different solution to those 
problems. The proposed rules give each operator the flexibility and responsibility to address 
facility issues in a manner that best suits that facility. 

2. If the proposal differs from, or is in addition to, applicable federal reqnirements, explain 
the reasons for the difference or addition (inclnding as appropriate, the public health, 
environmental, scientific, economic, technological, administrative or other reasons). 

If not conducted in the proper manner, or if conducted at an improper location, composting 
presents potential environmental problems, including potential pollution of surface water or 
groundwater, release of offensive odors, harboring of vectors, and production ofhmnan 
pathogens. The proposed rules are designed to address those potential environmental and public 
health problems. 

3. If the proposal differs from, or is in addition to, applicable federal requirements, did 
DEQ consider alternatives to the difference or addition? If so, describe the alternatives and 
the reason(s) they were not pursued. 

DEQ considered several alternatives during the course of this rulemaking to address the 
environmental threats listed above. For surface water, DEQ developed a compost-specific 
storm water discharge permit. That alternative was not pursued because DEQ' s storm water 
permitting program is currently in litigation on the validity of its permits. For groundwater, DEQ 
considered requiring all composting facilities to operate only on impermeable surfaces. That 
alternative was not pursued because it was determined not to be necessary at all facilities, it would 
have imposed significant costs on some operators, and it could have created unintended 
environmental problems by requiring capture, storage and disposal of large volumes of process 
water. For odor, DEQ considered using a nuisance-based regulatory approach. That alternative was 
not pursued because it was determined to be impractical and would have involved DEQ in land use 
issues outside our purview. 
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DEPARTMENT OF ENVIRONMENTAL QUALITY 
Chapter 340 

Proposed Rulemaking 
STATEMENT OF NEED AND FISCAL AND ECONOMIC IMPACT 

Amend solid waste composting facility rules for composting facilities. Clarify financial 
assurance requirements for solid waste disposal facilities and public notice requirements for 
renewal of several solid waste permits. 

Title of 
Proposed 

Composting Facility Solid Waste Regulations 

Rulemaking 
Stat. Authority ORS 459.045, 459.205, 459.215, 459.225, 459.235, 459A.025, 
or Legal 
Authority 
Stat. ORS 459.005, 459.015, 459.205, 459.215, 459.245, 459.248, 459.272-273, 459A, 
Implemented 
Need for the The rule changes are needed to amend, update, and clarify requirements for composting 
Rule(s) facilities to promote composting and ensure protection of public health, groundwater, 

and surface water. 
Documents I. CH2MHill. "Commercial Composting Water Quality Permit Development." April 
Relied Upon for 2004. Evaluates best management practices for composting facilities and their 
Rulemaking 

estimated costs. 
2. Tetra Tech. "DEQ Commercial Food Waste Composting Study." October 2002. 

Examines the reliability oflow technological compost methods to meet regulatory 
requirements when composting mixed food waste, animal parts and yard debris. 

3. DEQ Water Quality. "DEQ Leachate and Stormwater Sampling Study." March 2006. 
Identifies pollutants in leachate and runoff from composting facilities. 

4. DEQ Solid Waste. "DEQ Compost Survey." May 2004. Assesses best management 
practices currently in use for water quality protection. 

5. Bartlett, Jerry. "Stormwater Treatment Options at Composting Facilities." BioCycle 
February 2006, 23-29. Reviews potential costs for implementing best management 
practices in Oregon. 

6. Allen and Bakz. "Increasing Feedstock Throughput on a Smaller Footprint." BioCycle 
September 2006, 32-37. Analyzes composting capacity of aerated piles at various 
depths. 

7. Kennedy/Jenks. "Literature Review of Compost Leachate." October 2007. Reviews 
studies evaluating the impact of compost leachate on groundwater. 

These documents are available on line at 
httQ://www.deq.state.or.us/lg/sw/compost/rulemaking.htm, or in hard copy by request. 

Request for Pursuant to ORS 183.335(2)(b)(G), DEQ requests public comment on whether 
Other Options other options should be considered for achieving the rules' substantive goals while 

reducing the negative economic impact of the rules on business. 
Overview Composting facilities are operations that process certain organic feedstocks into a 

finished product called compost. The tnost commonly used feedstocks for composting 
are yard debris, wood waste, manure, and food waste. Composting can be an efficient 
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method for recycling organic materials that might otherwise be disposed of in a landfill, 
and by avoiding anaerobic decomposition, it prevents the release of methane, a· 
significant component of greenhouse gas. The use of compost offers numerous benefits: 
when incorporated into soil, it can improve soil tilth and fertility; it can provide a more 
stable form of nitrogen less susceptible to leaching into water supplies; and on heavy 
soils, compost helps reduce compaction and increases infiltration. 

Composting also contributes to achieving the state's solid waste recovery goal of 50% by 
2009. In 2006, 41 permitted composting facilities in the state composted over 591,000 tons 
of feedstock, which accounted for 15% of all solid waste diverted from landfills. 

DEQ supports and encourages composting. At the same time, we are aware that, if not 
conducted in the proper manner, or if conducted at an improper location, composting 
presents potential environmental problems, most notably to surface water and 
groundwater. For this reason, composting facilities require a solid waste facility permit 
unless specifically exempt from permit requirements. 

DEQ has determined that the existing solid waste rules for composting facilities need to 
be revised to ensure protection of public health and the environment while allowing 
Oregon's composting industry to grow. 

The proposed rules include a number of significant new features: 
(!) The proposed rules establish clear, objective performance standards that all 

composting facilities must meet. 
(2) Under the proposed rules, the level ofDEQ involvement with a composting 

facility will be proportional to the environmental risk presented by the facility. 
DEQ will assess the level ofrisk through a screening process, with an 
accompanying screening fee. 

(3) The proposed rules provide clear requirements for operations plans for facilities 
that must have one. 

(4) The proposed rules provide for a Plan Review and Approval Fee. 
(5) The proposed rules provide for a special engineering review fee for facilities with 

complex engineered water management systems. 
( 6) The proposed rules eliminate existing application fees 
(7) The proposed rules modify permit types and compliance fees. 
(8) The proposed rules adjust the existing size exemption to exempt more small 

facilities. 
(9) The proposed rules eliminate the agricultural exemptions and limitations. 
(I 0) The proposed rules eliminate the current exemption for institutional composting 

facilities. 
(11) The proposed rules provide clear requirements for groundwater protection 
(12) The proposed rules clarify the requirement for financial assurance to ensure 

environmentally safe closure of a composting facility and other solid waste disposal 
facilities. 

. 
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Summary of 
Rule Changes 

The combined fiscal impact of these changes on any particular composting facility will 
depend upon facility-specific factors, most importantly: the size of the facility, location 
of the facility, whether the facility presents environmental risks that are not currently 
being addressed, and, especially, the measures necessary to address those risks. 

Solid Waste Rules Changes 

1. Performance Standards. The proposed rules require that all composting facilities, 
regardless of size, location, permit category, etc, must operate in a manner that meets 
DEQ's environmental goals for protection of surface water and groundwater, prevention 
of unacceptable odors and vectors, and reduction of pathogens in finished compost. 
These are not new requirements; rather, in the proposed rules they are gathered in one 
place and stated clearly. Because these are not new requirements, except for the 
groundwater protection standard, this rule change will not have a fiscal impact. The fiscal 
impact of the proposed groundwater protection standard is discussed below. 

2. Environmental Risk Screening. The proposed rules require that all existing 
composting facilities that process over I 00 tons of feedstocks per year, and any new 
facilities over I 00 tons, must provide DEQ basic information that will allow DEQ to 
evaluate the environmental risk presented by the facility. This is a new requirement. 
However, many facilities already have this information, and much of it is readily 
accessible on-line. Based on information provided by compost operators, DEQ estimates 
that it will cost between $1000 and $5000 for an average facility to gather this 
information and submit it to DEQ. Every facility will also pay a one-time screening fee 
of$150. There are currently 42 commercial composting facilities and an estimated 30 
farm-based composting facilities that will pay this fee. The estimated fiscal impact of 
this proposed change is between $1150 and $5150 per facility. 

3. Operations Plans. The proposed rules require that every facility that DEQ determines 
presents an environmental risk must submit an operations plan, for DEQ approval, that 
describes how the facility will operate to meet its environmental responsibilities. This is 
a new requirement that will apply to the composting facilities that DEQ determines 
present environmental risk. DEQ estimates that 50 percent, 21 of the existing 42 
commercial composting operations, will be determined to present environmental risk and 
will be required to provide an operations plan to DEQ. All currently operating 
commercial composting operations have operations plans. DEQ estimates that 50 percent 
of the 21 facilities that will be required to get plan approval from DEQ have plans that 
comply with the proposed rules. DEQ estimates that 11 facilities will be required to 
update their plans to describe how the facility will be operated with respect to the 
environmental risk or risk identified by DEQ. DEQ estimates that the cost for 
updating a plan will cost between $5000 and $10,000 per facility. 

Farm based composting facilities will submit a plan for approval by the Oregon Department 
of Agriculture (ODA). DEQ, ODA, the Oregon State University Extension Service will 
work together to provide a basic composting plan template for farm-based composting 
operations, and ODA and OSU will provide assistance to these operators in completing 
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their plans. DEQ estimates that, with ODA and OSU assistance, it will cost an average 
farm based composting facility between $1000 and $5000 to prepare a basic 
composting plan. 

4. Plan Review and Approval Fee. Each of the estimated 21 facilities that require plan 
review and approval will pay a one-time Plan Review and Approval fee to DEQ. The 
amount of the fee will depend upon the size of the facility. Farm-based composting 
facilities will be working with ODA and OSU, and therefore will not be required to pay 
this fee. The fee schedule is set out in Table I below. 

TABLE 1: Plan Review and Approval Fees 

Tons One Time Plan Estimated 
Processed Review and Nnmberof 
per Year Annroval Fee Facilities 
>100 and $500 10 
<3,500 
> 3,500 $750 2 
<:: 7,500 
> 7,500 $1,000 0 
and 
<:: 10,000 
> 10,000 $2,000 6 
and 
<50,000 
> 50,000 $5,000 2 

5. Engineering Review Fee. The proposed rules provide for a one-time fee of $500 for 
facilities that have or propose more complex water management systems that will require 
review by a DEQ engineer. DEQ estimates that 5 of the larger facilities might require 
such review and would incur the $500 fee. 

6. Elimination of Application Fees. The proposed rules will eliminate the existing 
permit application fees for new composting facilities. Jn their place, all new composting 
facilities will pay the screening fee, as discussed above; facilities that require a 
composting plan will play the Plan Review and Approval Fee, also discussed above. The 
existing application fees that will be eliminated are: the $100 fee for registration permits; 
the $500 fee for general permits; and the tonnage-based fees of$1000 (up to 7,500 
tons/year) and $5,000 (over 7,500 tons/year) for individual permits. This will be cost 
neutral for facilities that would have applied for a registration and will provide a 
one-time savings of $400 for facilities that wonld have applied for a general permit 
under existing mies. For facilities that would have applied for an individual permit, the 
financial impact will depend upon the size of the facility, as present in Table 2 below. 
The proposed fees will provide a cost savings for new facilities that go through the 
ulan review and auuroval urocess. 
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TABLE 2: Financial Impact From Elimination oflndividual Permit Application Fees 
for New Facilities That will Pay The Plan Review And Approval Fee 

Tons Eliminated Proposed Plan One Time Fiscal 
Processed Application Review and Impact for New 
per Year Fee Annroval Fee Facilities 
>100 and $1,000 $500 ($500) 
<3,500 
3,500 $1,000 $750 ($250) 
~ 7,500 
> 7,500 $5,000 $1,000 ($4,000) 
and 
~ 10,000 
> 10,000 $5,000 $2,000 ($2,000) 
and 
<50,000 
> 50,000 $5,000 $5,000 $0 

7. Modify Permit Types and Compliance Fees. Existing rules provide three permit types: 
registration permits, general permits, and individual permits. The general permit has expired 
and will not be readopted by the new rules. The registration permits will continue, as will 
the individual permits, although under the name "composting permit." As discussed above, 
facilities that DEQ determines present a low environmental risk will be issued a registration 
permit and pay a one time screening fee. Facilities that DEQ determines present 
environmental risk will prepare an operations plan, receive a composting permit, and pay an 
annual compliance fee. 

The fee impacts from this shift for existing facilities will depend upon the kind of permit the 
facility is currently operating under and the kind of permit the facility will receive under the 
proposed mies. As described below, DEQ estimates these changes will either have no 
fiscal impact or will result in reduced compliance fees for existing composting 
facilities. 

The proposed rules modify the existing compliance fees for both registration permits and 
individual permits (renamed compost permits.). The existing annual compliance fee for 
registration permits is $100. There will be no compliance fee for registration permits 
under the new rules. The existing general permit compliance fees that will be eliminated 
are shown in Table 3. 
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Table 3: Existing Compliance Fees for 
General Permits (to be eliminated) 

Permit Tons Annnal 
Type Processed Compliance 

per Year Fee 
General >20 $500 
Permit s; 7,500 

> 7,500 $1,000 
and 
s; 50,000 
> 50,000 $5,000 

Proposed annual compliance fee changes for individual permits (to be renamed 
composting permits) are shown in Table 5. 

Table 4: Existing Fees for Individual Permits 

Tons Annual 
Processed per Compliance Fee 
Year 
s;7,500 $500 
> 7,500 and $1,500 
s; 50,000 
> 50,000 $5,000 

Table 5: Proposed Fees for Composting Permits 

Tons Annual 
Processed per Year Compliance 

Fee 
s; 100 $0 
> 100 ands; 3,500 $100 
> 3,500 and $500 
s; 7,500 
> 7,500 ands; 50,000 $1,000 
> 50,000 $5,000 

The fiscal impact of these changes on existing composting operations will depend upon 
the current permit the facility operates under, the permit the facility will move to, and the 
size of the facility. 

Of the 41 composting facilities currently permitted, 39 have registration or general permits. 
DEQ assumes that half of those will move to registration pennits and half to compost 
permits. The two facilities with individual permits are not currently in operation. 

Item H 000122 



Attachment F 
Page 7of15 

Table 6: Estimated Fiscal Impacts of Registration, General Permit, and Compost 
Permit Fee Changes 

Tons Annual Fiscal Annual Fiscal Annual Annual 
Processed per impact - impact- Fiscal Impact Fiscal Impact 
Year Registration Registration to -General - General 

to Compost Permit to Permit to 
Registration Permit Registration Compost 

Permit 
>lOOand::o; ($50) $0 ($500) ($400) 
3,500 
> 3,500 and NA* NA ($500) $0 
:::; 7,500 
> 7,500 and:::; NA NA ($1000) $0 
50,000 
> 50,000 NA NA ($5000) $0 
* No existing facilities meet these criteria. 

8. Adjust Size Exemptions. The proposed rules increase from 20 to 100 tons the amount 
of Type 1 and Type 2 feedstocks that a facility may compost annually without a permit. 
They add a new exemption allowing 40 tons of Type 3 feedstock to be composted 
annually without a permit if composting takes place in a vessel designed to prohibit 
vector attraction and odor. These changes in permit exemptions will allow more small 
facilities to compost without a solid waste registration or composting permit. As described 
above, all composting facilities regardless of size will be required to meet performance 
standards in the new rules. Currently there are no commercial composting operations under 
I 00 tons. Therefore, DEQ estimates this change will have no fiscal impact on existing 
commercial composting facilities. This change may exempt many smaller farm based 
and institutional composting facilities. 

9. Eliminate Agricultural Exemptions and Limitations. Agricultnral composters are 
generally subject to some existing solid waste composting facility rules, but are not 
required to apply for and receive a permit from DEQ. Current rules limit the amount of 
off-site feedstocks composted without a permit to the amounts needed to supplement 
(enable) composting of feedstocks generated on site. Agricultnral composting facilities 
that took extra "supplemental" feedstocks from off the farm, and facilities that sent 
finished compost off the farm, were required to operate under an Agricultural Compost 
Management Plan (ACMP) administered by the Oregon Department of Agriculture. 

The proposed rules eliminate all restrictions on the amount or sources of feedstocks that 
may be used by a farm based composting facilities. These facilities will go through the 
same screening process as all other composting facilities and pay the one-time screening 
fee of$150. This will be anew fee for the estimated 30 farm based compost facilities. 
Farm based composting facilities that are determined to be low risk facilities will register 
with DEQ. As discussed above, there is no separate registration fee under the proposed 
rules. For farm based facilities, the fiscal impact of the proposed rules will be $150. 
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As discussed above, ODA will address farm based facilities that DEQ and ODA 
determine will need an operations plan and composting permit. Because ODA will 
provide this oversight, those facilities will not pay the DEQ plan review and approval fee 
or annual compliance fees for a composting permit. Therefore, this proposed change will 
have no other fiscal impact on farm based facilities. 

10. Eliminate Exemption for Institutional Composting Facilities. The proposed rules 
eliminate the existing exemption for institutional composting facilities. Institutional 
facilities that are larger than 100 tons will go through the same screening process as all 
other composting facilities and pay the one-time screening fee of $150. Facilities that are 
determined to be low risk facilities will register with DEQ. As discussed above, there is 
no separate registration fee under the proposed rules. Institutional facilities that are 
determined to present environmental risk will go through the plan approval process and 
receive a compost permit as will all other composting facilities. Facilities no longer 
exempt from permit requirements will incur costs including plan review and annual 
compliance fees and may incur additional costs to comply with permit requirements. 
DEQ estimates there are approximately 25 institutional composting facilities that are 
larger than 100 tons, DEQ estimates that almost all of those facilities will be determined 
to be low risk facilities, and that the average fiscal impact of this proposed change will 
be $150. 

11. Groundwater protection standard. The proposed rules include a specific 
performance standard requiring all composting facilities to protect groundwater. 
However, the groundwater protection requirement will not be a new requirement. The 
existing composting rules prohibit all composting facilities from discharging leachate or 
other wastewater to groundwater or surface water without a water quality permit. 
Similarly, DEQ's Groundwater Protection rules (OAR 340 Division 40) prohibit causing 
an unacceptable adverse impact to groundwater. 

DEQ will detennine during the screening process (discussed above) whether each existing 
composting facility is operating in a manner that protects groundwater, and whether the 
proposed operations of a new facility will protect groundwater. Many composting facilities 
already have some management practices in place to provide such protection. For facilities 
that DEQ determines pose a risk to groundwater, the proposed rules provide the operators 
with the flexibility and responsibility to select the methods, practices, or improvements that 
will provide groundwater protection for their facility. DEQ will review the proposed 
approach as part of the facility operations plan review. 

Several factors affect the groundwater protection measures any particular facility may 
choose including: the types of composting methods used, the amounts and types of 
feedstock composted, the amounts ofleachate and stormwater generated, and the 
methods used to manage those waste streams. Climate, site conditions, existing 
measures, and other factors will further affect the measures selected and the costs to 
construct and implement them. For example, composting facilities in areas with heavy 
rainfall are more likely to need measures to protect groundwater than facilities in drier 
areas. 
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Such measures may range from simple measures such as covering a pile during the wet 
months, to creating filter strips, bioswales, or other passive features to manage water from 
the composting operation. Some facilities may find it advisable to move the composting 
operation to a different part of the property. Facilities that are in areas DEQ considers 
especially vulnerable for groundwater contamination may need to provide a protective 
surface beneath the composting processing and feedstock areas, and manage any water 
collected from those areas. 

The measures and costs will depend upon factors specific to each facility and will be 
selected by the facility operator (with DEQ approval.) DEQ estimates that half of all 
existing facilities will be determined not to pose a threat to groundwater. DEQ 
further estimates that most of the remaining facilities will be able to provide the 
necessary groundwater protection through measures such as filter strips and 
hioswales, at a cost ofless than $5,000 per facility. For facilities that may choose to, 
or are required to, implement much more complex and extensive measures, the 
estimated costs for two such measures are provided iu Appendix A. DEQ cannot 
estimate whether any facility will be required to or will in fact implement those 
measures. 

12. Clarify Financial Assnrance Requirements. Financial assurance requires planning 
for a composting facility's closure, post-closure maintenance and any corrective action 
that may be needed and assurances that the amount of financial resources necessary to 
carry out those plans will be available when needed. The proposed rules clarify those 
requirements for composting facilities, and allow DEQ to require financial assurance if 
DEQ determines.that such assurance is necessary. The rules provide that DEQ may 
exempt low risk facilities from the financial assurance requirements, and DEQ estimates 
that most facilities will be exempted from the requirement. 

For facilities that will be required to provide financial assurance, the costs would vary 
considerably depending on a number of variables such as the costs to load and transport 
material off-site; the costs of disposal at another composing facility, farm or disposal 
site; and the fmancial assurance mechanisms used (e.g., trust, insurance, letter of credit 
or another DEQ-approved alternative.) One composting facility that was operating under 
an individual permit (no longer in operation), estimated the costs to close the facility at 
$2/ton x the maximum amount of feedstock and composted material on-site at any time 
and established a trust fund to cover the $213,200 in estimated closure costs. Note this 
was a very large facility with more than 100,000 tons of feedstocks and composted· 
material on site at one time. There are fewer than five such facilities currently operating 
in, Oregon. 

The proposed rules also clarify that all solid waste facilities permitted under OAR 340, 
Division 96 (transfer stations and material recovery facilities, incinerators, sludge and 
land application disposal sites and solid waste treatment facilities) are subject to financial 
assurance requirements, and that these facilities may be exempt from the requirements if 
the department determines they are low risk. This proposed clarification reflects standard 
practice and will not pose new fiscal or economic impacts on facilities. 
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Summary of 1. Tip Fees. Composting facilities charge a tip fee (disposal fee) for incoming 
Other Potential feedstocks, and may increase the tip fees to recoup all or part of the costs of 
Fiscal Impacts implementing the proposed rules. DEQ estimates tip fees would be increased, if at all, 

only for facilities that need to implement the more expensive groundwater protection 
measures discussed in Appendix A. Composting facility tip fees across Oregon for 
uncompacted yard debris range from $10 per ton to $26 per ton. These tip fees could 
increase between an estimated $1.61 and $9 .10 per ton for yard debris or other organic 
feedstocks if composting facility operators recover all or most of their costs to implement 
the most expensive groundwater protection measures by increasing tip fees. 

2. Sale price of compost product. As an alternative to passing costs on through higher 
tip fees, a facility operator may choose to pass the costs of compliance to the consumer 
through the sale price of finished product. The price of finished compost may increase by 
an estimated $1.53 - $6.50 per ton if facilities implemented the most expensive measures 
described in Appendix A and passed those costs on in the form of increased prices. 

3. Collection rates: Many local governments provide yard debris (and potentially other 
organics) pick up at residences and commercial businesses by franchising solid waste 
hauling and recycling services. Local governments approve collection rates after 
consideration of costs to provide the service, an allowable profit margin, and third party 
auditor review. Information from the City of Portland, Clackamas County and Marion 
County residential yard debris collection programs was used to estimate the potential 
increase in collection rates given the estimated range of tip fee increases in# 1 above. 
Some jurisdictions do not anticipate changing collection rates specifically for tip fee 
increases resulting from this rulemaking. If collection rates are changed to address tip fee 
increases resulting from this rulemaking, monthly residential collection rates may 
increase between $.01 and $.45. 

Small All but two of the existing composting facilities are small businesses. The fiscal impact of 
Businesses the proposed rules on these facilities includes, potentially, all of those described above. The 

exact impact on any particular facility will depend upon whether DEQ determines the 
facility presents and environmental risk and, if so, the measures necessary for the facility to 
properly manage those risks. 

Large Business Currently, two composting facilities are large businesses with over 50 employees. 
Depending upon site-specific factors, composting facilities that are large businesses will 
incur the same fiscal and economic impacts as those that are small businesses. 

Haulers that are large businesses face the same tip fee and other fiscal and economic 
impacts as the general public, described above. 

General Public The general public may be indirectly affected by increased costs of compliance with the 
proposed rule changes that are passed on through tip fees or the price of finished compost, 
as discussed above 
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Businesses Three commercial composting businesses and three agricultural composting facilities 
Involved in the represented their respective businesses on DEQ's Composting Facility Rulemaking Work 
Rulemaking 

Group. These and several other composting facilities participated in the rulemaking 
process by attending meetings or staying current with the process via DEQ's website. A 
group of composting facility operators provided assistance in developing the BMP cost 
estimates in Tables 7 and 8. 

Local and Many municipalities (mostly in metropolitan areas) and counties throughout the state that 
Regional serve rural populations have yard debris collection programs. Local governments franchise 
Government with haulers to collect compostable wastes at the curbside. If composting facilities choose to 

pass increased costs onto the tip fee, haulers may request local governments to increase the 
collection rate to cover the tip fee increase. Local government may have provisions to 
increase collection rates without a rate review in such cases, or may need to perform a rate 
review. 

Potential collection rate increases are estimated to range between $.01 and $.45 per month, 
as described in # 1 above. 

lf a composting facility closes, cities or counties could be faced with redirecting feedstocks 
to other facilities, which might increase the tip fee to cover increases in transportation or 
disposal costs 

Metro licenses composting facilities to regulate operations and ensure proper waste 
management. There is no fiscal or economic impact for Metro. 

State Agencies Oregon Department of Agriculture (ODA) staff provides oversight of agricultural 
composting operations. ODA does not expect to require additional FTE to implement the 
proposed rules. 

State institutions such as the universities and prisons that compost may incur the same 
fiscal and economic impacts to comply with the proposed rules as other composting 
facilities, described for small businesses above. 

DEQ Existing FTE are sufficient to manage the solid waste composting facility workload in 
the long term. 

Other Agencies Other agencies that compost or generate feedstocks or purchase finished product may 
incur the same fiscal and economic impacts described above for small businesses and the 
general public. 

Housing Costs The department has determined that this proposed rulemaking will have no measurable 
effect on the cost of development of a 6,000 square foot parcel and the construction of a 
1,200 square foot detached single-family dwelling on that parcel. 

Administrative A Composting Facility Rulemaking Work Group consisting of composting facility 
Rule Advisory operators, local and regional governments, Compost Council of Oregon representative, 
Committee agricultural composters and other interested parties met more than fifteen times between 

February 2004 and October 2007 to develop the proposed rules. In addition, DEQ 
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conducted a survey of composting facility operators in October 2005, contacting 75% of 
the permittees. Of those surveyed, only two were unaware that DEQ was conducting this 
rulemaking process. Twenty-seven reported that they were involved in the process and 
attended meetings or followed the process by viewing tbe minutes on DEQ's website. 

In the fall of2008, DEQ met with representatives of commercial composters and local 
government to discuss the proposed rules, and held a workshop for farm based 
composting facilities on the proposed rules. In February 2009, DEQ provided the 
external workgroup with copies of the rulemaking documents for their review and 
comment, and met with the group to discuss the rules. 
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Analysis of 
Costs to 
Implement Best 
Management 
Practices 

APPENDIX A 
Potential costs to construct and operate certain BMPs to Protect groundwater 

This section evaluates potential costs to construct and operate best management practices (BMPs) to 
protect groundwater. As noted above, DEQ will determine through its screening process whether a 
facility will need to implement groundwater protection measures, or other or additional measures, to 
meet the groundwater protection performance standard. The facility will then include measures in its 
operations plan that it believes will meet the performance standard. DEQ will review the proposed 
measures and will approve them if it determines the measures will be protective. 

The BMPs discussed below would be necessary only at facilities that are unable to demonstrate to 
DEQ that alternative methods will protect groundwater and surface water. It is uncertain whether any 
facilities would be required to or would implement these measures. 

This analysis uses two hypothetical composting operations to illustrate potential costs to implement 
BMPs at a facility. Both hypothetical operations use an aerated windrow method of composting, but one 
manages leachate and stormwater on site and the other discharges them to a sewer. The suite of BMPs 
selected for each varies accordingly. Other assumptions needed to evaluate the costs for implementing 
the selected BMPs are the same for both facilities and are described below. Table 4 summarizes the 
costs for implementing BMPs at the facility treating leachate and stormwater on site. Table 5 
summarizes those costs for the facility discharging to a sewer. 

Other assumptions for hypothetical composting facilities: 
• The facilities are located in Western Oregon with high average rainfall.* 
• The sites receive up to one million gallons of rainwater per acre annually. 
• The facilities are 5 acres and process 18,000 to 41,000 tons of feedstock annually. 
• The 5 acre site needs an additional 2% acres of protective surface. ** 
• The facilities using a negative or positive forced air method will produce much less leachate than a 

turner or excavator. 

*The average annual rainfall for facilities located in Western Oregon is 38 inches. 
** DEQ surveyed 75% of the permitted composting facilities. The survey showed that 42% have a 
protective surface on 50-100% of the site, while 21 % have a protective surface on 25-49% of the site. 
However, this analysis assumed that a facility would pave an additional 2% acres. 
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Table 7: BMP Costs - New Construction to Manage Leachate On-site. 

areas 
Paving $381,000 $38, 100 $38, 100 

Sediment $26,000 $2,600 $800 $3,400 
basins 
solid se arator 
Bio-swale or $7,000 $700 $700 $1,400 
grassy areas 

Oil and water $20,000 $2,000 $2,000 $4,000 
separator 

Leachate pump $4,000 $400 $1,000 $1,400 

Holding pond $146,000 $14,600 $9,000 $23,600 
or detention 
facilit 
Wet pond $20,000 $2,000 $1,000 $3,000 

Sweeper truck $31,000 $31,000 

~62j600 
- "'.,, - $'51,500. $114,100 

-------

May not be needed if 
site alread aved 
Based on $3.50/sq. ft. 
for 2.5 acres. Includes 
compacted rock base 
and paving. Not needed 
if site alread aved. 

Estimated for 
construction and 
o eration cost. 
Includes purchase, site 
preparation and 
installation. 
Based on 15 
horsepower 
at 1,230 hrs er ear. 
Includes lined ponds, 
excavation, aerators, 
and leachate um 
Based on unlined pond. 
200,000 allon 
Based on $600 bi-
week I rental. 
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Table 8: BMP Costs - New Construction for Disposing Leachate to Sewer. 

(1~y_ea_r __ 
amOrtizatkin,:,n·o-

- - Interest -- -

$2,200 

$381,000 $38,100 $38,100 

Sediment Basins $26,000 $2,600 $800 $3,400 
Solid Se arator 
Oil and Water $20,000 $2,000 $2,000 $4,000 
Separator 

Holding pond or $146,000 $14,600 $9,000 $23,600 
detention facility 

System $36,ooo $3,600 $3,600 
Devel a ment Fee 
Direct connect to $7,000 $7,000 
sanitary sewer 

. Totalfixed cost $63Q,65Q ~63,,065 . .$24,80.0 ·~· $87;900 ·~· 

Based on $3.50 sq. ft. 
for 2.5 acres. Includes 
compacted rock base 
and avin 

Includes purchase, site 
preparation and 
installation. 

Includes lined ponds, 
excavation, aerators, 
and leachate um 
Estimates varied from 
$11,000 to $61,000. 
Estimate was based on 
2 additional acres or 2 
million gallons on a five-
acre site. 

Note: Assuming a composting facility that chooses to haul leachate to a sewer treatment facility travels 20 
miles round trip, estimated average annual hauling costs would be $95,000 (using the average of a wide 
range of estimated hauling costs.) 
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State of Oregon 
DEPARTMENT OF ENVIRONMENTAL QUALITY 

Land Use Evaluation Statement 

Rulemaking Proposal 
for 

Composting Facilities 
Amend solid waste composting facility rules. Clarify financial assurance requirements for solid 
waste disposal facilities and public notice requirements for renewal of several solid waste 
permits. 

1. Explain the purpose of the proposed rules. 
This rulemaking modifies permit exemptions for composting facilities; creates performance 
requirements for all composting facilities to protect surface water, groundwater, prevent 
odors and vectors, and ensure pathogen reduction; creates an environmental risk screening 
process; describes registration and permit requirements; clarifies operating and maintenance 
requirements; and modifies the compost facility registration, application, and compliance fee 
schedules. 

2. Do the proposed rules affect existing rules, programs or activities that are considered land 
nse programs in the DEQ State Agency Coordination (SAC) Program? 

Yes~ No 

a. If yes, identify existing program/rule/activity 
Issuance of Solid Waste permit. 

b. If yes, do the existing statewide goal compliance and local plan compatibility 
procedures adeqnately cover the proposed rules? 

Yes~ No __ (if no, explain): 

c. If no, apply the following criteria to the proposed rules. 

In the space below, state if the proposed rules are considered programs affecting land use. 
State the criteria and reasons for the determination. 

3. If the proposed rules have been determined a land nse program nnder 2 above, bnt are 
not subject to existing land nse compliance and compatibility procedures, explain the new 
procednres the Department will use to ensure compliance and compatibility. 
NIA 
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State of Oregon 

Department of Environmental Quality Memorandum 

Date: 

To: 

From: 

Subject: 

July 28, 2009 

E~vironmental Q~mlity Coff i:si~ 
Dick Pedersen, DITector (;/;c1) j .i 

Agenda Item I, Discussion Item: Climate Change Symposium 
August 20-21, 2009 EQC Meeting 

Purpose ofltem The purpose of this agenda item is to discuss a proposed DEQ climate 
change symposium, and gather feedback on issues and topics of interest 
to the Environmental Quality Commission. 

Background DEQ is committed to protecting, enhancing and maintaining Oregon's 

EQC 
Involvement 

Attachments 

Approved: 

air, land and water. Part of this commitment is staying informed of new or 
innovative solutions to environmental problems. Recognizing the 
experience and diverse interests of the commission, DEQ would like to 
hold a climate change symposium this fall or early winter with the EQC 
presiding. 

The symposium would cover a variety of topics related to climate change, 
including the national context shaping state action, recent state legislation, 
current DEQ projects, aiid promising directions in research and policy. · 
DEQ staff would be available along with expert guest presenters on 
specific topics. The symposium would last one day, with opportunities for 
formal and informal conversation with presenters, staff and invited 
guests. 

The EQC will host the climate change symposium as a special meeting, 
and incorporate the information presented into future rulemakings and 
policy decisions. A draft agenda of the symposium will be presented at 
the August 20-21, 2009 EQC meeting for review and discussion. 

None 

Division: 

Report Prepared By: endy Simons 
Phone: (503) 229-5388 



Agenda Item I, Discussion Item: Climate Change Symposium 
August 20-21, 2009 EQC Meeting 

Questions for Discussion by EQC members: 

1. What are EQC members' objectives for a special meeting or informational session on climate 
change? What do members hope to get out of such a meeting? 

2. What specific topics would EQC members like to hear about? 

• 
• 
• 
• 
• 

• 

• 
• 
• 

• 
• 
• 
• 
• 

Current state of science on global warming and impacts, Oregon ecology & impacts 

Public health i~pacts 

Agriculture and forestry in Oregon: impacts, oppmtunities 

Adaptation issues: water quality and quantity, infrastructure 

What has Oregon already done, what is already on the books (special focus on authority 
oftheEQC) 

What's happening in Washington, DC with cap and trade & energy bills -what will it 
mean for Oregon and the states in general 

California's Global Warming Solutions Act of2006 (AB 32)- impacts on other states 

What's happening in international negotiations leading up to Copenhagen meeting 

Current status of Western Climate Initiative: current work in progress, future prospects; 

cap and trade, complementary policies 

Results of 2009 regular Legislative session: HB 2186, Transportation bills 

Possibilities for 2009 special session and February 2010 session 

State and federal roles, e.g. auto emissions standards, renewable fuels 

Cutting edge research in Oregon University System 

How will climate change affect DEQ's traditional work: e.g. impact of snowpack losses 

on water quality, implementation of new water storage programs to compensate, impacts 
on existing wastewater treatment facilities 

• Recent lifecycle analysis on emissions from Oregon's consumption 

3. Who would you like to hear from? 
Possible presenters: 

• Region 10 EPA 

• Governor's office 

• Oregon Environmental Council, environmental groups 

• Pew Center for Climate Change (experts on federal legislation) 

• David Allaway on lifecycle analysis 

• Renewable energy experts - ODOE, PUC 

• Ken Williamson & OUS technology/science experts 

• Dr. Phil Mote, Oregon Climate Change Research Institute 



• Tribal representatives 

• Ecological/habitat expert 

• California ARB (James Goldstene, Mary Nichols, Eileen Tutt) 

• Bill Bradbury 

• Jeremiah Baumann or someone from Sen. Wyden's office 

• State legislators 

4. Given those objectives, what is the best format? 

• Individual presentations 

• Panel presentations 

• EQC as host or audience 
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Agenda Item J: Town Hall 
August 20-21, 2009 EQC Meeting 

Background Information for the EQC Meeting in Newport 
August 20 - 21, 2009 

• Georgia-Pacific Toledo NPDES Permit 
DEQ issued the permit on July 14, 2006. On September 8, 2006, DEQ received a petition for 
reconsideration. The petitioners included Northwest Environmental Defense Center, Surfrider 
Foundation, Oregon Shores Conservation Coalition, Friends ofYaquina Bay and Lincoln County 
Citizens for Clean Water. Petitioners requested the reconsideration based on assertions that the 
permit was inconsistent with state and federal regulations designed to protect water quality and 
beneficial uses. DEQ made the following changes to the GP Toledo Permit in response to the 
petition: 

I. Additional monitoring required to update information on the impact of their discharge on 
the marine environment; and 
2. Specific prohibition included to prevent GP from accepting and discharging any waste 
stream other than their own, such as the leachate from Marion County Landfill. 

The permit was re-issued on March 9, 2009. A public meeting will be held in fall to discuss 
the changes to the permit. 

The city ofNewport and GP Toledo are evaluating GP's easement to use the Newport's 
right-of-way for the discharge pipe to the ocean outfall. The Newport city council recently 
adopted an agreement and presented it to GP. One of the sticking points for GP is the section 
that allows the city to collect a fine any time GP violates their permit. GP could decide to 
stop using the pipeline because it has another discharge pipe travelling through the city that 
has a permanent easement. 

• GP Toledo Air Quality Permit 
The GP plant has complied with the two air toxics rules and standards applicable to them. 
Compliance has reduced emissions of air toxics from the pulping and chemical recovery 
operations by approximately 50 percent from 1995 estimated levels. Future air toxics rules 
will also likely reduce emissions from the hog fuel boiler at the facility. 

Concerned Citizens for Clean Air - Maxine Centala belongs to a community group called 
Concerned Citizens for Glean Air. Ms. Centala and the community group have expressed 
concern regarding various emissions from the facility for a number of years. One of their 
concerns involves the facility's practice of burning plastic in the hog fuel boiler. The plastic 
comes from reject material associated with recycling old cardboard containers. The old 
cardboard containers are pulped up and the plastics are separated from the "good" pulp that is 
reused in the manufacturing process. The "bad" pulp contains considerable cardboard pulp 
along with the plastics; this material is known as ace rejects. The ace rejects have fuel 
value and are sent to the hog fuel boiler where they are mixed with regular wood waste and 
bark. 
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Concerns were raised during air quality permitting actions in 2008 regarding potential dioxin 
emissions resulting from burning OCC rejects in the hog fuel boiler. In order to address these 
concerns, Georgia-Pacific's Title V permit requires that they sample the boiler's feed stream 
to determine the percentage of plastics it contains and the chloride content of the 
plastics. The permit also requires them to test for dioxins if the plastics are more than one 
percent of the feed stream. The first four months of plastics/chloride sampling indicate that 
the waste stream is approximately 9.5 percent plastics, which is 16.4 tons per day, and 
triggers the permit condition requiring a source test. Coincidentally, the facility received a 
letter from the US EPA requiring them to conduct dioxin testing as part of the Boiler/CISWI 
MACT promulgation process. We will have actual dioxin emission information within the 
next three to four months. 

Ms. Centala, on behalf of the citizens group, has requested a meeting with DEQ staff to 
discuss the Lincoln County NAT A data. We believe that they are concerned about air 
emissions from open burning and woodstoves. The meeting is scheduled for August 12'h in 
the Salem DEQ office. 

• NyeBeach 
DEQ has received complaints from citizen about sewage discharges at Nye Beach in 2008. 
The high bacteria counts found at Nye Beach are attributable to the drain that discharges 
from the seawall, and to sewage spills. The storm drain is actually the outlet for Nye Creek, 
and an overflow for spills. 

Jennifer Ketterman, from the DHS Beach Program, and DEQ met with the Newport city 
manager to discuss the situation. The city did some smoke tests and found seven direct raw 
sewage connections to the creek in a triangular area that was overlooked in earlier 
improvements. They plan to do additional investigative work, and have permanent warning 
signs on the seawall. 

There have also been several sewage discharges that resulted from pump failures at a lift 
station at Nye Beach. Newport's old sewage treatment plant was located at Nye Beach. The 
new plant is south of Y aquina Bay, but the effluent travels through a pipe back to the original 
Nye Beach ocean outfall. 

• Port of Newport International Terminal 
The Port of Newport's International Terminal is located along the northern coast ofYaquina, 
Bay in Newport. The terminal is used for both cargo and fishing operations. The existing 
terminal was constructed by a private corporation in 1948 by scuttling two former US Navy 
l 940s-era concrete ships. The two ships, the Pasley and the Hennebique were sunk bow to 
bow and a dock was built on top them. In November 2006, the Port of Newport secured a $15 
million bond to remove hazardous substances (bunker Coil, metals, and asbestos) and build a 
new dock facility. The port also received $3.3 million from ODOT's Connect Oregon fund. 

The Port of Newport submitted an application for the proposed project of building a new 
dock by encapsulating the two vessels in October 2008. The application was deemed 
incomplete and revised by the port in January 2009. The revised application was not 
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submitted because there was an opportunity to apply for National NOAA Restoration grant to 
remove the ships. The port received notice in June that they did not receive grant funding. 

Due to the lack of funding the port must scale back the project. They are currently evaluating 
removal of the Pasley and replacing the dock facility. The port is planning on submitting a 
new application as soon as possible. 

DEQ's Cleanup Program has provided technical support on the evaluating the extent of 
residual contamination on the Pasley and Hennebique. The environmental work is being 
conducted with OBDD Brownfield State Revolving Funds. DEQ's 401 Water Quality 
Certification Program submitted comments on the October 2008 application. 

• Port of Newport NOAA Pacific Fleet Proposal 
The Port ofNewport has put in a proposal to become the home ofNOAA's Pacific Fleet. The 
Port of Newport is currently a finalist and should hear about the award in August. DEQ's 401 
program will be working with state and federal agency to permit the construction of Pacific 
Fleet facility in Yaquina Bay next to OSU's Hatfield Marine Science Center. 

• EPA Air Quality Monitoring in Toledo 
As part of an initiative to understand whether outdoor toxic air pollution poses health 
concerns to schoolchildren, the US EPA has decided to perform short term monitoring for air 
toxics at 62 schools nationwide, including the Toledo Elementary. Air monitoring is planned 
for the end of July and first part of August. 

• King Salvage in Toledo 
EPA conducted a Time Critical Removal at King Salvage May 7 through May 12, using Oil 
Pollution Act funds. EPA removed approximately 500 tons of petroleum-contaminated soil 
from the site as well as 5 0 drums of used oil, which was threatening Beaver Creek. 
Approximately 10,000 tires remain on the site. About 230 light ballasts remain on site, which 
likely do not contain PCBs but because of poor labeling, EPA placed them in a secure area 
for later disposal. Several piles of debris, mostly solid waste associated with automobiles and 
motor homes, remain on site and may contain small amounts of hazardous substances 
associated with auto recycling. 

DEQ's Solid Waste, Hazardous Waste and Cleanup Programs, as well as the Water Quality 
Division have beeq involved with the site since 2000. Before the removal, the Cleanup 
Program and EPA coordinated with the other programs in an attempt to provide a multi
jurisdictional approach to the removal and to try to provide a solution to the other program's 
interests. Because of the funding mechanism, work was limited to removing petroleum
related contaminants. 

• The U.S. Highway 20: Pioneer Mountain 
An Eddyville construction project will replace the existing highway with a new section built 
to modern safety and design standards. Several public agencies, including the Oregon 
Department of Transportation, are covered by a 1200-CA Construction Stormwater Permit 
for their construction activities that will have storm water discharges. DEQ is responsible for 
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issuing permit coverage and assuring ODOT maintains compliance with the permit 
conditions. Specifically, the permit requires that an erosion and sediment control plan be 
developed and implemented to prevent the discharge of significant amounts of sediment to 
surface waters of the state. 

Current Compliance Status - During the previous fiscal year, DEQ conducted site visits on 
five occasions to assure that the project has adequately installed and maintained the erosion 
and sediment control measures. The project complied with permit conditions on all five 
occasions. DEQ will do additional site visits throughout the rainy season during the cunent 
fiscal year, including a September 22, 2009 tour through the site. 

Historical Compliance Status - DEQ issued a $240,000 state penalty against Califomia
based Granite Construction Co. for numerous water quality violations that occurred during 
the company's work on the project in 2006 and 2007. DEQ issued a $90,000 penalty against 
ODOT for violations of its stormwater discharge permit during the same timefrarne. DEQ 
noted lack of erosion controls to prevent the discharge of sediment to waters of the state and 
a total of 61 individual water quality violations. The penalties were not contested by either 
party, and a mutual agreement and order was signed. The money from the penalties was 
dedicated to supplemental environmental projects for stream and habitat restoration projects 
in Lincoln County. 

• Mid-Coast TMDL Status 
DEQ is working with local water quality monitoring groups to gather the data needed for the 
TMDLs. The Yachats Water Quality Monitoring Group, the Salmon-Drift Watershed 
Council water quality monitoring team, the Siuslaw Watershed Council, the Surfrider 
Foundation, the Oregon Coast Aquarium, the Ports of Toledo and Alsea, Confederated Tribes 
of the Siletz Indians, and the Devils Lake Water Improvement District are all participating. 
Efforts were coordinated by the Lincoln SWCD. DEQ, with advice from a local technical 
team, is preparing the watershed management plans for the Mid-Coast Basin. After public 
review, the plans will become final in 2010. Once fmal, the area plan and rules will be 
reviewed to add any provisions needed to make sure that the plans will be achieved on 
agricultural lands. Currently there have been extensive discussions on sediment assessment 
methodology and how to address the sediment management plans in the Mid-Coast with 
disagreements between the timber industry and DEQ. 

• Former Valsetz Clean-up Site Proposed for Water Supply Reservoir Project , 
In 2008, Polk County received a $112,664 Water Conservation, Reuse and Storage Grant 
from Oregon Water Resources Department. The grant is for a feasibility study for a storage 
reservoir at the former Boise Cascade mill site in Valsetz, which is intended to meet water 
needs through 2050 for municipal water providers and agricultural users in Lincoln and Polk 
counties. The proposed project could have potential environmental impacts in both the Siletz 
and Luckiamute watersheds. Polk County's study must address a number of key elements 
outlined in Senate Bill 1069, including analysis of environmental harm and impact, 
evaluation of flows and project impacts to flows and a comparative analysis of alternative 
means of supplying water. The next quarterly project report was due to the Water Resources 
Department on July 30, 2009. 
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The proposed reservoir site is located at a former DEQ Cleanup Program site (ESCI #15). 
DEQ's investigations of the site in the late 1980s and early 1990s found low levels of 
pentachlorophenol. Site documentation does not mention sampling for dioxins, which wasn't 
routinely done in the early 1990s. As documented in a recent letter to a concerned resident, 
Western Region Cleanup Manager Max Rosenberg states that dioxins "are often present as 
an impurity in pentachlorophenol, and it is possible that dioxins may be present in soil or 
sediment at the site. Should dioxins be present, they could potentially pose an environmental 
problem if the site were redeveloped, or if a reservoir were built over the area." 

Project Contacts for Further Information: 
o Bob Rice (Oregon Water Resources Department): (503) 986-0927 
o Austin McGuigan (Polk County Planning Director): (503) 623-9237 

Other entities known to have an interest in project outcome: 
o Confederated Tribes of Siletz 
o Midcoast Watershed Council 
o Friends of Polk County 
o WaterWatch 

• Lincoln Connty Ongoing Solid Waste Complaints 
There have been several complaints from Lincoln County regarding the mismanagement of 
contractor waste. Some of the local haulers have been concerned about contractors disposing 
of construction and demolition materials and landscaping debris illegally. DEQ has sent out 
several letters to local contractors about what is considered to be solid waste and how to 
manage these materials properly. In addition, the DEQ Solid Waste Program has sent letters 
to the county, city, sheriff department, police department and frre department describing what 
type of materials are considered to be solid waste, where to dispose of them and proper 
collection of evidence if they suspected illegal dumping. DEQ will probably provide training 
for these departments. 

Example of ongoing complaint - A local hauler has complained numerous times about 
James Drayton Trucking and Excavation. This site has had many complaints and a few minor 
violations in the past. At least half of the complaints have turned out to be not valid. James 
Drayton is a contractor that is approved to take clean wood waste to his property and chip it 
up and use it for hog fuel or mulch. These ipaterials come most from demolition jobs in the 
county. He also has large piles of clean fill (dirt, rock, concrete and old asphalt) on his 
property that DEQ doesn't regulate. 

The two main complaints we received are that Mr. Drayton is taking materials to his site that 
he should not and is illegally disposing of them. The other complaint is that site is too small 
for the amount of material he has on site and on a few occasions materials (mostly wood 
waste and chips) have slid down into a wetlands area. His property is small and on a high 
ledge. In the past when materials have slid down the hill, DEQ has made him remove the 
material. 
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The most recent incident happened in January 2009 when a very large landslide took out a 
huge portion of his property and slid into the wetland below. The sheriffs office and 
Department of State Lands were involved with this case. Since the landslide was a natural 
act, the material involved was clean fill, and it was not intentional, DEQ and the Department 
of State Lands have not taken action on this issue. The sheriffs office is arguing that there 
was solid waste in the slide material and DEQ should be involved. DEQ has asked the 
sheriffs office for photos and evidence, but we have not received the evidence to date. 



News Release 
For release: March 9, 2009 

Contact: 
Steve Schnurbusch, Water Quality Division, Salem, 503-378-8306 

DEQ Re-Issues GP Toledo Water Quality Permit 

The permit is re-issued after responding to a reconsideration request; DEQ will 
invite interested public to meeting that is being arranged 

The Oregon Department of Environmental Quality (DEQ) has issued the water 
quality permit for Georgia Pacific's facility in Toledo. The permit was signed on 
March 9, 2009. DEQ initially issued the water quality permit renewal for the pulp 
and paper facility on July 14, 2006. After the permit was issued, DEQ received a 
petition to reconsider the permit on September 8, 2006. 

The petitioners included Northwest Environmental Defense Center, Surfrider 
Foundation, Oregon Shores Conservation Coalition, Friends of Yaquina Bay, and 
Lincoln County Citizens for Clean Water. Petitioners requested the reconsideration 
based on assertions that the permit was inconsistent with state and federal regulations 
designed to protect water quality and beneficial uses. 

DEQ considered all the comments made by the petitioners, and responded to each. 
The DEQ response can be found at: 
http://www. deg. state .or. us/wr/perm its/GPToledoResponseReconsideration. pdf 
The permit can be found at: 
http: f/www .deg .state. or. us/wr/perm its/G PToledoPermit2009Reissue. pdf 

After completing the evaluation, DEQ made two changes to the pennit in response to 
the petition. 

1. GP Toledo will be required to conduct an ocean monitoring study to assess any 
potential impacts from their discharge on hun1an health and aquatic life. 

2. In the past, leachate from the Marion County Landfill was accepted and sent 
through GP's wastewater treatment system. The permit now contains specific 
prohibitions to prevent GP from accepting and discharging any waste stream other 
than their own. 

DEQ is confident the permit complies with all water quality standards and is 
protective ofhnman health and the environment. 

The public will be invited to attend a meeting to discuss the results of the 

~ 

~ 
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State of Oregon 
Department of 
Environmental 
Quality 

C01nmunications 
& Outreach 
811 SW6iliAve. 
Portland, OR 97204 
Phone: (503) 229-5696 

Toll free in OR 
(800) 452-4011 

Fax: (503) 229-6762 



reconsideration. DEQ is currently working with parties involved in the reconsideration to arrange the 
meeting. When the details of the meeting are set, that information will be publicized. 

### 





The Oregon Beach Monitoring Program (OBMP) 

Overview: 

In October 2000 Congress passed the Beaches Environmental Assessment and Coastal Health 

Act (BEACH Act). Under the act eligible states are provided funding to monitor beaches and 

implement programs to inform the public about the risk of exposure for bacterial 

contamination disease-causing microorganisms in the waters at the nation's beaches. The 

Beach monitoring program is mandatory, if the state chooses not to implement it EPA must. 

Oregon's beach monitoring program is implemented through a cooperative agreement 

between the Oregon Department of Human Services (DHS), the Oregon Department of 

Environmental Quality (DEQ), and State Parks. DEQ monitors beaches along the coast and 

provides DHS with the information they need to post advisories. DHS notifies stakeholders of 

advisories, conducts public outreach, maintains web-based information on the program and 

submits data to the EPA. The State Parks help to post advisories when bacteria counts exceed 

the criteria for human contact. 

1. Monitoring Overview: 

o During the summers of 2008-09 we are monitoring 72 locations at 22 different 

beaches along the Oregon Coast. 

o Sites are sampled weekly or twice monthly depending on the location. 

o Winter sampling occurs at fewer locations (n=13) with less frequency because of 

relatively less beach use during winter months. 

o The five beach locations with the most bacteria exceedances in 2008-09 are as 

follows: 

• Nye Beach 

• Cannon Beach 

• Harris Beach 

• Mill Beach 

• Sunset Bay 

o There have been no marine water exceedances at Nye, Cannon and Mill beach 

so far in 2009. However, high bacteria counts tend to be highly variable in 

occurrence. 

2. Follow up activities: 

o Nye Beach- In 2007 the City began conducting smoke and dye testing to 

investigate the storm water basin and discovered several misconnections. Seven 

properties were discharging directly to the storm water system instead of the 

city sewer. These cross-col)nections have since been rectified. There have been 



fewer exceedances from the marine samples taken at the mixing zone but the 

samples from the pipe still show high results. 

o Cannon Beach -The pipe at Ecola Court has had high sample resu lts in 2009. 

OBMP has been sampling this site since October 2007. People use the pipe 

runoff to wash off sand when leaving the beach. A few high results over 

SOOMPN and one over 1500MPN have pushed the average up. There were 

higher results more often in 2008. DHS has been in contact with stakeholders to 

find the source of the pollution. The runoff to the beach is not connected at the 

surface at low flow in the summer. So the high results do not always affect the 

marine results and do not usually initiate advisories 

o Harris Beach -In 2008 the OBMP took samples upstream, in, and downstream of 

the bird pool. The sample results from the pool were usually higher than the 

surrounding sample results and all but one was over the standard in 2008. One 

sample was taken from the pool during the summer 2009 season and it was over 

the standard. Frank Burris at the OSU extension in Gold Beach has done some 

research on the watershed. The outflow of Eiler Creek just south of Harris creek 

has also had exceedances during the 2009 season. 

o Mill Beach - In November 2008 a contractor found cross connections from sewer 

lines coming from Kalmiopsis Elementary School that eventually drained in to 

Macklyn Creek. The OBMP had been reporting results over the standard and 

some of the results were very high. The cross connection were repaired and the 

number of exceedances did drop off. But Macklyn Creek still gets occasional 

high results. 

o Sunset Bay -Work by Steve Rumrill and others at the South Slough National 

Estuarine Research Reserve in Charleston suggests that Big Creek is a likely 

source of pollution that leads to elevated results at the south monitoring site 

and water contact advisories. 

,.._ Take home message: 

o Most advisories appear to be associated with runoff via a creek or storm water 

outfall pipe from developed areas discharging on to the beach. 

o Most advisories are associated with rainfall events. 

o Some monitoring locations may have naturally high bacteria levels due to wi ldlife 

(Harris Beach) . . 



Port of Newport International Terminal 
The Port of Newport ' s International Terminal is located along the 
northern coast of Yaquina Bay in Newpo1t. The terminal was used 
for both cargo and fi shin g operations. The exi sting termina l was 
constructed by a private corporation in 1948 by scuttling t\;vo 
former US Navy I 940s-era concrete ships. The two ships, the 
Pasley and the Hennebique were sunk bow to bow and a dock was 
l,rn ilt on top them. In November 2006, the Po1t of Newport secured 
a $15 mill ion bond to remove hazardous substances (bunker C oil, 
metals, and asbestos) and build a new dock facility. The Port also 
received $3 .3 mi llion from ODOT's Connect Oregon fund . 

In October 2008 the Pott of Newport submitted DSL/ACOE j oint 
application (JP A) for the proposed project of building a new dock by encapsulating the two vessels and 
removing the original dock, dock pilings, and offi ce bui lding. The applicat ion was deemed incomplete 
and revised by the Port in January 2009. The revised JP A was not submitted because there was an 
oppo1t unity to apply for National Oceanic and Atmospheric Administration (NOAA) Restoration grant to 
remove the ships. The Port received notice in J{me that they did not receive grant fu nding. 

Due to the lack of fun ding drn Port must sca le back the project. They are current ly evaluating removal of 
the Pas ley and replacing the dock facility. The Port is planning on submitting a new JPA in tbe fa lJ of 
2009. 

Several DEQ programs are working witb the Port. The Cleanup Program is working with the Oregon 
Business Development Department (OBDD) and EPA on potential grant or loan assistance through the 
federal brownfie ld program. The Cleanup Program has provided technical assistance to the Port since 
October 2006 by reviewing work plans and summary reports . The Water Quality Program wi ll be 
reviewing the joint permit application for the in-water construction work. The Air Q uality Program will 
provide oversight for asbestos removal. The P01t is responsible for completing an Asbestos Survey and 
notifying DEQ prior to asbestos removal by ce1tified asbestos contractor. The Solid Waste Program will 
review a solid waste letter of authorization pem1it application if the Po1t decides to remove the sediment
fill materia l inside the ships and dispose of material upland. The Spill Program requested that the Port to 
develop a Spil l Response Plan in October 2006. 



Port of Newport NOAA Marine Operations Center-Pacific Fleet 
On August 4, 2009 the National Oceanic and Atmospheric Administration (NOAA) selected the Port of 
Newport as the new home of NOAA's Marine Operations Center-Pacific beginning in 20 11. NOAA 
signed a 20 year lease with the Po1t of Newpo1i. A new facility wil l be built across the Yaquina Bay from 
the International Te1111inal. Port of Newport will be meeting with State agencies discuss project needs at 
the end of August. 

Architectural rendering of the proposed NOAA site 
pmvided by gLAS Architects, LLC. of Eugene. OR 
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Newport is Successful in its Bid for NOAA MOC-P 
The Port of Newport received word from the National 

Oceanic and Atmospheric Administration on August 4, 2009, 
that it was successful in its bid to bring NOAA's Marine 
Operations Center-Pacific to Yaquina Bay beginning in 2011. 

"This is stunning news," said Port Commission President 
Ginny Goblirsch. "We knew we had a strong proposal and that 
Newport was the perfect location. Our success is the result of 
a tremendous community effort. Having NOAA MOC-P based 
in Newport will be pivotal in our history as we continue to 
evolve as the major center for marine research and education 
and one of the top US fishing ports. One of our unique 
strengths is the leadership our fleet has shown as research 
partners with scientists. This is a gift beyond measure to our 
community and the State of Oregon." 

In its offer, the Port touted the collaborative work among 
scientific agencies at the Hatfield Marine Science Center, 
commercial fishermen, vessel owners, state and federal 
regulatory agencies, and the Oregon Coast Aquarium. It also 
emphasized that Yaquina Bay offers central, close-up access 
to high value marine environments, which would reduce fuel 
consumption and carbon footprints from NOAA's research 
vessels. 

"NOAA is committed to providing the highest level of 
science, service, and value to the nation," said Rear Adm. 
Jonathan W. Bailey, director of the NO AAA Office of Marine 
and Aviation Operations and the NOAA Corps. "We look 
forward to reuniting NOAA's West Coast research ships and 
support personnel at one facility and being an active part of the 
community." 

Home porting NOAA's Pacific fleet in Newport enjoys 
widespread community support, the support of the state 
legislature, US Congressman Kurt Schrader, and US Senators 
Ron Wyden and Jeff Merkley. 

The Port of Newport commission met in special session on 
August 5, 2009, to act on the 20-year lease with NOAA. 

International Terminal Project Update 
The Port is working with its consulting engineers on a 

budget, plan, and timeline for removing the Pasley and moving 
the dock face closer to shore to create mitigation. The 
Hennebique would be remediated and left in place for later 
removal as funds become available. The revised renovation 
plan includes the removal of the top layer of the bow and stern 
of the Hennebique in order to level out the final dock elevation. 
The Port will work closely with ODFW and its environmental 
consultants on the Joint Permit Application and will schedule 
an all-agency meeting after the budget is finalized and the 
engineers have completed a more complex, refined, and 
detailed construction plan, probably by mid-September. For 
more information, contact General Manager Don Mann at 541-
265-7758. 
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SCHEDULE OF EVENTS 

08/05-"Fishing for Energy" Media Event, 
International Terminal, 11 :00 a.m. 
08/05-Special Meeting, 12:00 p.m., Port 
office 
08/05-Full Moon 
08/8-9-Bridge-to-Bridge (Astoria
Newport) Sail Boat Race 
08/12-Fishermen's Forum 8:30-
9:30 a.m., Port Office 
08/15-16-Wooden Boat Show, Port of 
Toledo 
08/25-Regular Port Commission Meeting, 
6:00 p.m. YBYC Club House 
08/28-SDAO Board Training, Best 
Western Agate Beach Inn, 8:30 a.m.-
5:00 p.m. 
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Commissioner JoAnn Barton 
reading Resolution 5-2009 authorizing 

signing the NOAA lease 

Report From The Shipping Terminal 

There were 108 fishing vessels at the terminal during the month of July. Some of the distant 
water fleet has gone north for a season that opened last month. J. Lamb Marine Electric has been 
working on the boats that did not go north, and Northern Refrigeration has been working on FN 
Patricia Lee, an Alaska crab boat. Foulweather Trawl is repairing bottom nets and building new 

FN Progress and FN Patricia Lee at the terminal dock 
(Photo by Patty Benjamin) 

F/V Noah's Ark and F/V 
Miss Julie were chartered for a 
National Marine Fisheries 
Service research project. The 
project will start again in mid
August and FN Raven and F/V 
Excalibur will participate. 

As part of the "Fishing for 
Energy" partnership, a 
collection bin has been placed 
at the terminal to provide a 
cost-free solution for fishermen 
to dispose of old, derelict, 
unusable fishing gear. The 
gear will subsequently be 
converted into clean, 
renewable energy at the 
Covanta Marion Energy-From
Waste facility in Brooks, OR. 
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The South Side 
The Fourth of July weekend came and went 

with no real problems. The wind was out of the 
south so most of the fireworks went off over the 
bay and not in the parking lot. 

The H-dock project is ongoing, though it is a 
challenge for the crew to find time to work on it 
during the busy season. The Port had budgeted 
loan revenue for the dock renovation but has 
been able to fund the repairs from working 
capital without using the loan capacity for this 
project. 

The Oregon Tuna Classic Fishing 
Tournament went well. The event brought 
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approximately 400 people into town. Sixty boats 
were registered and the sixty 4-man teams 
caught 210 tuna, resulting in a donation of 4,200 
pounds of fresh albacore to Food Share. South 
Beach Harbormaster Chris Urbach and his crew 
worked hard to get the old boat ramp and docks 
ready to go, and Walter Chuck did a great job of 
coordinating the local event. The tournament is 
gaining momentum and there is talk of filming 
parts of it for outdoor shows. 

(Photo by Marylou Moore) 

The Astoria to Newport Bridge-to-Bridge race 
is scheduled for August 8, so there will likely be 
8-10 sail boats arriving in port on August 9. 

The North Side 
The whiting season went well and the commercial docks were not overcrowded with boats; then tuna 

season got underway and the wind piped up, and there was no room at the docks. The hoist dock is busy 
as the local fleet offloads tuna to the fish buyers, and many boats are selling their catch directly from their 
vessels. Port of Newport General Manager Don Mann attended the city council meeting on July 6 and 
requested an amendment to the city's sign ordinance to expand the Bay Boulevard boundary to include 
the Port dock 7 area, which it does not at this time. The council was receptive to the request and 
forwarded the recommended change on to staff and the planning commission. The planning commission 
met on July 13. The request is considered a land use regulation and the city is obligated to prove 45-
days notice to the state prior to the first hearing, which will occur on August 24, followed by city council 
action in September. In the meantime, the fishermen can legally place their signs on Port easements or 
rights of way over the next couple of months. 

Election of Officers 
At the regular monthly meeting on July 28, 2009, Commission President Ginny Goblirsch administered 

Oaths of Office for Commissioner Don Mathews, Position 4, and Commissibner David Jincks, Position 2. 
Mathews and Jincks won seats on the Port of Newport Board of Commissioner in the May 19, 2009 
Special Election. On a motion approved unanimously, the Port Commission will retain the same slate of 
officers for the next year. 

Ginny Goblirsch, President 
Dean Fleck, Vice-President 
JoAnn Barton, Secretary 
Don Mathews, Treasurer 
David Jincks, Assistant Secretary-Treasurer 
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THE PORT OF NEWPORT 
600 S.E. Bay Blvd. 

Newport, OR 97365 
www.portofnewport.com 

The Port's new website is live!) 

Dredge Yaquina 
(Photo by Patty Benjamin) 

Wooden Boat Show 
Port of Toledo 

The Port of Toledo will host the Fifth Annual Wooden Boat 
Show August 15-16, 2009. The weekend event will feature 
new and vintage wooden boats on display, the Yaquina Run
Off (choose between a 3 or 9 mile course), a 6-mile Poker 
Paddle, and a family boat building event. There will be food 
and craft vendors and Rogue Ales will offer a beer garden. 
Live music on Saturday will range from folk to jazz to rock & 
roll, along with the Mamidou Thioud African Drum Troupe, 
and swamp music by Kelly Thibodeaux of Etouffee. The 
Wooden Boat Show is located just a block away from 
Toledo's main street. For registration forms and more 
information, visit www.portoftoledo.org. Admission to the 
Wooden Boat Show is free. 
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Total Maximum Daily Loads (TMDLs) in Oregon 

Background 
Oregon's rivers, streams, lakes and wetlands are a invaluable resource for our State. Not only do 
they provide great natural beauty but they also supply drinking water, aquatic life habitat, 
recreational opportunities, and industrial and agricultural services. With these demands in mind, 
the Oregon Department of Environmental Quality (DEQ) uses a comprehensive approach to 
maintaining and improving water quality. 

Using a comprehensive approach 
Water quality problems in Oregon's waterways are nothing new. In 1938, the State Sanitary 
Authority (now !mown as the DEQ) was created to clean up pollution in the Willamette River 
with a focus on regulating end-of-pipe or "point source" discharges from cities and industry. 
This focus continued with passage of the federal Clean Water Act in 1972. Over the last 37 
years, as point source discharges have come under stricter regulations, monitoring data suggests 
that there are pollution sources other than pipes. These "nonpoint" sources come from diffuse 
runoff and habitat destruction, and originate both in urban and rural areas. 

When water quality problems are identified, DEQ collects data on the cunrnlative effect of all 
pollution sources in a watershed and detennine their impact on overall water quality. To solve 
water quality problems in a stream, river, !alee or estuary, DEQ under a comprehensive strategy 
considers upstream sources of pollution, as well as input from wetlands and groundwater. 

Total Maximum Daily Loads (TMDLs) 
Under this comprehensive strategy to address water quality problems, DEQ looks at the water 
quality of the entire river and watershed rather than an individual point source. DEQ calculates 
pollution load liinits, known as Total Maximum Daily Loads, or TMDLs, for each pollutant 
entering a body of water. TMDLs describe the amount of each pollutant a wateiway can receive 
and still meet water quality standaids. TMDLs take into account the pollution from all sources, 
including discharges from industry and sewage treatment facilities; runoff from fanus, forests 
and urban areas; and natural sources. TMDLs also include a safety margin for uncertainty and 
reserve capacity for growth that allows for future discharges to a river or stream without 
exceeding water quality standards. 

The process for establishing a TMDL to improve water quality begins when the waterbody 
appears on DEQ's 303(d) list, which identifies waterbodies that do not meet water quality 
standards. 

Developing TMDLs 
Federal law requires that streams, rivers, lakes and estuaries that appear on the 303( d) list be 
managed to meet state water quality standards. The list is compiled using data collected by DEQ 
monitoring staff, Watershed Councils and ot11er state agencies. In most cases, rivers and streams 
receive discharges from both point and nonpoint sources of pollution. 

DEQ's comprehensive watershed approach for protecting water quality includes developing 
TMDLs for both point and nonpoint sources. DEQ is committed to having federally approved 



TMDLs for waterbodies listed on the 303(d) list. This planning effort incorporates the urgent 
need to save declining salmon runs, the need oflandowners to begin working on restoration 
efforts, and the desire of commnnities to safeguard their drinking water and recreation sources. 

Sediment from eroding banks is carried downstream and can impact fish habitat, water 
conveyance systems, and source water for drinking water. 

When developing a TMDL, DEQ: 
• Reviews existing data and collects additional data as needed to determine what pollutant 

is causing water quality problems and is the quantity entering the water. The review and 
monitoring also attempts to determine how much of the pollution comes from point 
sources, nonpoint pollution, such as surface runoff, and how much occurs naturally. 

• Uses mathematical models to determine what effect pollution has on the stream or river, 
and how much of the pollutant can be discharged without exceeding water quality criteria 
throughout the watershed. 

• Uses this information to establish pemnt limits on the amount of pollutant each point 
source can discharge and limits on nonpoint sources that are controlled through various 
water quality management programs. 

• Develop a Water Quality Management Plan (WQMP) to describe strategies to achieve 
allocations identified in the TMDL to attain water quality standards. 

• DEQ submits the TMDL and WQMP to the U.S. Enviromnental Protection Agency 
(EPA). 

Once TMDLs and WQMPs are submitted, EPA has the responsibility for approving the TMDLs. 
This comprehensive approach focuses on watershed plans developed locally. 

Not all basins will have TMDLs developed at once. DEQ is developing TMDLs in Oregon 
according to a schedule established in a consent decree resulting from settlement of a lawsuit 
(NEDC v USEP A, 2000). To meet this schedule, DEQ has prioritized the order in which 
TMDLs will be developed in watersheds around the state through the year 2010. 

Implementing TMDLs 
DEQ works with point sources such as wastewater treatment facilities and to ensure permit linnts 
and waste load allocations are met. DEQ also works with Designated Management Agencies 
(DMAs) that are federal, state and local governments and agencies, including cities, counties, 
and special districts because they have authority to manage and regulate sources of pollutants. 



In order to restore streams and rivers to achieve pollution targets identified in the TMDL and 
attain water quality standards, plans and programs will be developed and implemented by DMAs 
in cooperation with landowners. 

• Oregon Department of Agriculture works with Soil and Water Conservation Districts and 
landowners in the watershed to revise and implement Agricultural Water Quality 
Management Area plans and rules. 

• For commercial forest activities on non-federal lands, Oregon Department of Forestry 
revises and implements the Forest Practices Act. 

• Federal agencies (such the U.S. Forest Service or the Bureau of Land Management) 
develop and implement Water Quality Restoration Plans. 

• In urban and rural areas not covered by other state or federal agencies, cities and counties 
develop and implement TMDL implementation plans, working closely with local 
watershed councils. 

DEQ coordinates and tracks implementation efforts by these DMAs and others persons named in 
the TMDL to ensure that progress is made toward attaining waste load allocations and load 
allocations. 

Protecting our future 
Through continued monitoring and through such approaches as the Total Maximum Daily Load, 
we can address pollution today to restore and maintain the quality of Oregon's waterways for the 
future. 



Lincoln County 
OREGON 

ESTABLISHED \B93 

August 18, 2009 

Oregon Environmental Quality Commission 
811 Sixth Ave. 
Portland, OR 97204-1390 

Board of Commissioners 
Courthouse, Room 110 

225 W. Olive Street 
Newport, Oregon 97365 

(541) 265-4100 
FAX (541) 2§5-4176 

Subject: Request.for Ambient Air Monitoring in Lincoln County 

Dear Environmental Quality Commissioners: 

The Lincoln County Board of Commissioners appreciates the work of the Department of Environmental 
Quality (DEQ) in preserving and enhancing Oregon's air quality and supporting healthy, clean air for all 
Oregonians. 

Our population and motor vehicle traffic have grown significantly and is concentrated especially along a 
nairnw coastal strip. Yet our residents and visitors do not receive the benefit of DEQ Air Pollution 
Advisories nor can we refer to an Air Quality Index as the majority of people in the U.S. can. 

The reason: DEQ is not monitoring the ambient air anywhere on the Oregon Coast, so there is no data for 
air pollution advisories or an index. 

While we sometimes have the clean sea breezes people associate with the Coast, we also have many calm 
days, temperature inversions, smoke from slash burning and home heating, industrial pollution and diesel 
exhaust that can affect the health of our residents. 

• Lincoln County has some of the highest cancer rates in the state, according to the Oregon Cancer 
Registry. 

• DEQ has received testimony at public hearings over a period of years that residents have 
experienced adverse health effects from air pollution. 

• One of our schools was rated in only the 91
h percentile nationally in USA Today's study of toxic 

air near schools. The same school was one of only 62 schools around the conntry selected by the 
EPA for special air testing for toxic pollutants. 

• Smoke from slash burns in industrial forestlands is often directed toward the coast and away from 
higher population centers in the Willamette Valley. 

• Knowledge has grown tremendously about the link between fine particulate pollution and 
premature deaths, in addition to heart attacks and other serious health problems. 

I believe that residents on the Coast deserve the benefit of the same air quality advisories and indices as 
most other people in the nation already have. Please consider providing ambient air monitoring in 
Lincoln County. I would be happy to participate in a discussion of the types of monitoring available. 

J;Ii!J~~ 
Bill Hall 
Lincoln County Commissioner 
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HUMAN RIGHTS 
ADVISORY 

To Environmental Quality Commission 

Commissioners: 

PO Box 927 Yachats, OR 97498 
www.environmentand human rig hts.org 

eh ra@environmentand human rig hts.org 

August 21, 2009 

I'm Dr Tom Kerns, board member of Concerned Citizens for Clean Air, board 
member of Oregon Toxics Alliance and executive director of Environment and 
Human Rights Advisory, an NGO which provides information and analysis 
services to government agencies, private firms and environmental organizations 
about the human rights dimensions of their work. 

Human rights norms lay down basic minimum standards for what citizens can 
expect from their governments, and the fundamental moral obligations that 
governments owe to their citizens. These universal standards, articulated in 
international treaties and conventions - such as the UDHR, CRC, CESCR -
have been agreed to and signed by most nations in the world, including the US. 
The rights to security of person, of women and children to special protections, the 
right to not be discriminated against, and the right to informed consent are all 
articulated in these instruments. 

According to one of these treaties, the Aarhus Convention, "Every person has the 
right to live in an environment adequate to his or her health and well•being ... " 

What a human right is, is a justified claim to the most basic requirements for 
human dignity, and the right to clean, nontoxic air is one of the most fundamental 
of those rights. 

Air is unique. Individuals cannot control their air. They can often choose their 
foods, they can usually avoid toxic household and personal care products, they 
can sometimes even filter their water, but when it comes to breathing, they have 
to breathe the air that's there. 

It is sometimes assumed that the air here on the coast is clean, but we have 
large industrial forests immediately adjacent to our east, with their large-scale 
aerial herbicide sprays and heavily particulated smoke from slash burns; we have 
a rural culture of heating with wood stoves and of poorly regulated trash burning; 
we have herbicide sprays on our state and county roads, an asphalt plant right in 
Newport and a paper mill that emits ten million pounds of pollutants into the 
public airspace every year. And, as you'll hear a little later, we learned from DEQ 
a few months ago that this mill burns, as fuel, 18.9 tons of plastics every single 

ENVIRONMENT AND HUMAN RIGHTS ADVISORY 
PO Box 927 Yachats, OR 97496 I www.environmentandhumanrights.org I ehra@environmentandhumanrights.org 



day. It is illegal for an individual to burn a plastic bag, but Georgia Pacific burns 
37,000 lbs of plastics every day, 1,500 lbs every hour, of every day, of every 
year. And the toxicants from that burning go out into the public airspace where 
everyone - male and female, adults, children, elderly, young, pregnant, awake, 
asleep, sick, well, mill worker or not- is forced to breathe them. 

DEQ does not currently know what kinds of plastics are being burned or what the 
combustion byproducts are, and, because they don't monitor the ambient air on 
the coast, have no idea what toxic byproducts people here on the coast are 
actually breathing. 

I teach courses in Bioethics, and have written books on public health ethics, 
including the ethics of environmentally induced illnesses, where the most 
fundamental human rights standard is the right to informed consent. This is the 
right to not have things done to, or put into, your body without being fully 
informed about it and then being asked if you wish to give or withhold consent. 

Governments have the moral obligation to protect that right. Private corporations 
certainly won't protect it. Individuals don't have the power to protect it. The state 
does have both the power and the moral obligation to protect it. 

So what we're asking, urging, is that you would please direct DEQ to establish a 
station here on the central coast to monitor the actual air that's there that people 
have to breathe, whether they want to or not, whether they know what's in it or 
not, so that their right to informed consent can begin to be respected. 

Thank you. 

ENVIRONMENT AND HUMAN RIGHTS ADVISORY 
PO Box 92.7 Yachats, OR 97498 1 www.environmentandhumanrights.org I ehra@environmentandhumanrights.org 
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-Draft Declaration of Hurn.an Rights and the Envlrorunent 

• Right to life, liberty and security of person 

• Right to privacy and home 

lie family's right to protection 

• Right to property 

• Right to work 

• Right to safe and healthy working conditions 

• Motherhood and childhood's right to special care 

•Right of the child to the highest standard of health 

• Right to a healthy environment 

• Right to know 

• Right to participate in decision-making in 
environmental issues 

• Right to freedom from discrimination 

• Right to informed consent 
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Maxine Centala 

Thank you for the opportunity to make comments this morning. I also thank 
the Commission and Director for holding the Town Hall Meeting last night. 

Ambient air monitoring is one of the most important things that DEQ can do 
for the people in this area, for all the reasons already stated. Relying on 
modeled estimates that were never verified under local conditions is simply 
not adequate to protect our health. The burning of plastics at the Georgia 
Pacific pulp mill in Toledo is a compelling reason for the air to be 
monitored. 

Several years ago, our group, Concerned Citizens for Clean Air, began 
asking what happens to the tape on cardboard boxes being recycled at the 
mill. Eventually DEQ heard us and required the mill to quantify the amount 
of plastics in the recycling waste. 

The result was higher than expected: over 10% of the material going into the 
boiler consisted of plastics of unknown types, containing varying amounts of 
chloride. 

When we asked the DEQ office in Salem how many tons of plastic were 
being burned each day, they originally said 16.4 tons, based on 4 months of 
sampling. 

Yesterday they informed us that the amount is even higher: 18.9 tons of 
plastic being burned every day, based on a full 6 months of sampling. The 
chloride content of the monthly samples nµ1ged from 436 to 2,920 mg/kg. 
We were told that waste from recycling cardboard makes up about 39 % of 
the material burned in the hog fuel boiler. 

This is a huge amount of plastic. Can all of it come from tape on cardboard 
boxes or is there an additional source? We'd like to !mow. 

We asked DEQ if they had sampled the plastics before the cardboard was 
recycled, to see what kinds of plastics were included and where they 
originated. They hadn't. 

The permit writer said there were no rules covering plastics burned at pulp 
mills. We know that it's illegal for residents to bum plastic in their bum 



barrels or wood stoves. But there's no rule about 18.9 tons of plastic per day 
being burned in the town of Toledo. Oregon needs a rule. 

Our group had suggested some time ago that the mill be required to test the 
air for dioxins. DEQ considered this but made the testing optional as long as 
certain levels of plastic content weren't exceeded, after managers at the mill 
objected to testing. 

There was a positive aspect to the plastic incident. To their credit DEQ 
eventually listened on this question and found a way to respond. We need 
more response of this sort. Right now we need action on testing the air we 
breathe and on quickly reducing or eliminating the burning of plastic. 

I'd like to mention a few additional observations from seven years of asking 
DEQ to improve the local air quality. 

First, DEQ lost some of the public trust in this area in the past because it 
wasn't responsive enough to the complaints of adverse health effects from 
air pollution, both atthe mill and at Newport's asphalt plant, where we are 
told the businesses are in compliance yet people still report adverse health 
effects and some actually move away because of them. We appreciate the 
Commission's willingness to hear about the issues last night. 

It was mentioned that sometimes DEQ can do nothing to change a problem 
and that there are always budget constraints, but acknowledging situations 
and helping residents find alternate ways to address the problems will help 
DEQ regain trust. A shift from licensing businesses to pollute to protecting 
public health and human rights will also help. And, of course, providing 
ambient air monitoring, so people know what's in the air they're breathing. 

We've also noticed that even when DEQ has some flexibility in the way 
permits are written, DEQ personnel sometimes said they didn't have 
authority, or were extremely reluctant to use it. As an organization DEQ 
appears to protect businesses instead of people. I observed DEQ personnel 
minimize complaints and try to attribute them to sources other than the 
polluting industry, though I think this type of response is not as true now as 
it was several years ago. Still, when discussing health complaints, DEQ 
personnel like to shift attention to automobile pollution. When a person is 
being sickened by mill emissions or asphalt fumes, this is not at all helpful. 



We need DEQ to address complaints and help find solutions, not defend the 
polluting industries. 

My last point is that Federal air quality regulations always seem to lag 
behind research that relates air pollution levels to health effects. In other 
words, the regulations are not sufficient to protect public health. People are 
aware of this. The State of Oregon could recognize this and implement 
stricter rules for air quality than the Federal rules. Other states such as 
California do. But Oregon doesn't. 

I encourage the Commission to implement rules and policies to the utmost of 
your legal authority to keep our air clean so that it will truly protect public 
health. The cost of reducing pollution is far less than the costs that result 
from air pollution. 



( 
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Oregon Department of Environmental Quality 
811 SW 6th Avenue 
Portland 97204-1390 

Respectful Members of the Commission 

Charlie Plybon 
Surfrider Foundation 

PO Box 719 
South Beach, OR 07366 

August 21, 2009 

My name is Charlie Plybon and I'm the Oregon Field Coordinator for Surfrider 
Foundation. The Surfrider Foundation is a 50l(c)3 non-profit environmental organization 
dedicated to the protection of the world's oceans, waves and beaches for all people, 
through conservation, activism, research and education. As a grassroots organization, we 
depend upon our over 50,000 members nationwide and many more volunteers across the 
country through our community-based chapter network. 

On behalf of our over 600 members in Oregon, I thank you for the opportunity to provide 
public comments during your Newport meeting and visit. Our members and volunteers 
are particularly appreciative that you have selected Newport as one of your destinations 
for meeting as one of our greatest efforts to improve our nearshore water quality for the 
benefit of the public and local ocean users lies right here in our backyard. The Georgia
Pacific mill releases an average of 11 million gallons a day of treated wastewater through 
an outfall located 3,800 feet off Nye Beach in Newport, one of the largest industrial 
ocean outfalls on the coast of North America. 

The area surrounding the outfall provides a number of 'beneficial uses' to local residents 
and visitors including ocean recreation,. commercial and recreational fishing, and beach
going. In addition, the historic Nye Beach area is an important tourist destination that can 
significantly benefit from a healthy and clean nearshore environment. Yet in all of our 
constructive and community based efforts since 2006, the Department has allowed the 
black plume of uncertainty to linger on, aesthetically displeasing and with potential 
detriment to the public's health and the environment. 

The work of Surfrider Foundation volunteers and the concerned citizens of Newport on 
this issue has a long history dating back to the permit renewal in 2006. Attached to these 
comments is a one page time line reviewing of the details that have occurred along the 
way. In September of that year, the Newport Chapter of Surfrider Foundation along with 
other groups filed a petition to reconsider the permit on 7 primary principles of concern 
with NPDES regulation. After 2 years of no response from the Department, the chapter 
convened an environmental issues team, including some of the top research scientists 
from here in Oregon. On April l st, 2008, the Newport Chapter of Surfrider Foundation 



submitted a report to the Oregon Department ofEnviromnental Quality (DEQ) with 
formal recommendations for strengthening the wastewater permit of the Georgia Pacific 
Pulp Mill in Toledo. The report intended to support DEQ's ongoing reconsideration of 
the Georgia Pacific permit, and bring the agency closer to compliance with state and 
federal laws that protect water quality. In March of2009, DEQ reissued the permit in 
response to the reconsideration. The Newport Chapter was excited for some of the 
Schedule D changes. that occurred through the reconsideration process. Changes in the 
permit included an ocean survey and the determination that Marion County leachate and 
other outside waste streams were inappropriate. On the other hand, Surfrider members 
were very disappointed in the lack of scientific findings and poor science used in 
evaluating discharge compliance and addressing the regulatory mixing zone, particularly 
the snapshot ocean survey rather than an ongoing monitoring program. 

A concurrent process to address these local concerns began when Georgia Pacific's 
license agreement with the city of Newport for the effluent lines right of way expired. 
Public hearings prompted the Mayor to appoint a task force which ultimately made 
recommendations for a license agreement document conditioning an ongoing nearshore 
monitoring plan to be put in place with license agreement fees. In an interview with the 
Newport Times on July 31st 2009, City Attorney Penelope McCarthy stated: "The 
pipelines we believe are currently occupied by GP (the 'north' and 'south' pipelines) are 
used without appropriate governmental protections and authorizations in place. This is 
not an acceptable situation to the council." 

In the best interest of this community and our members concerns, we must now face 
another permit renewal cycle, scheduled to expire in 2010 to address these local 
concerns. We'll be following this permit renewal closely and we respectfully request 
your support for strengthening the NPDES wastewater permit of the Georgia-Pacific Pulp 
Mill in Toledo to better address the concerns we outlined in our report and petition. We 
understand the budget and resource shortfalls DEQ often faces, and we've constructively 
provided resources, reports and recommendations to genuinely support many of these 
burdens throughout the process. We would also respectfully request the timely effort to 
notify the public and begin the 2010 NPDES permitting process with an eye toward 
improving the evaluation and monitoring of the nearshore mixing zone. 

As a group of business owners, scientists, ocean stakeholders, and community leaders, we 
respectfully submit these comments in the interest of promoting public health, sustainable 
fisheries, and tourism-based economies. 

Sincerely, 

Charlie Plybon 
Oregon Field Coordinator 
Surfrider Foundation 



Prepared by: Surfrider Foundation 

~ 
SUJ:ftider 

Foutidation. 

Fact Sheet 

August 18, 2009 

NPDES Wastewater Permit #101409 
Georgia Pacific Pulp Mill: Toledo, OR 

The Georgia Pacific Pulp and Paper Mill, Toledo, OR 

The Georgia-Pacific pulp and paper mill in Toledo, Oregon was constructed in the mid-
1950's. The mill is located along Yaquina Bay at about river mile 12.3. Treated effluent is 
pumped via two pipelines from the mill through the City of Newport to a single pipeline at 
Nye Beach. The primary outfall pipe runs 3800 feet offshore from Nye Beach, 
discharging an average of 11 million gallons of effluent (wastewater) per day into the 
Pacific Ocean. A second outfall discharges storm overflow into the Yaquina River during 
extreme storm events. 

Georgia Pacific's NPDES Permit Renewal Caused Public Concern 

Georgia Pacific's water quality permit (NPDES permit) expired on July 31, 2001. 
Although the company timely applied for renewal, DEQ did not issue the renewed permit 
until July 14, 2006, During the renewal process, many individuals and organizations 
expressed concerns with the proposed renewal during the public comment process. 
Nonetheless, DEQ issued the permit without adequately addressing public concerns. 
Several organizations, including Surfrider Foundation, subsequently filed a Petition for 
Reconsideration, requesting that the agency reconsider a variety of issues in Georgia 
Pacific's renewed NPDES permit. DEQ accepted the Petition and is currently in the 
reconsideration process. After meeting with DEQ in January 2008 to discuss next steps, 
Surfrider produced this report to address remaining concerns. 

The "Petition for Reconsideration" - Filed September 9, 2006 

A Petition for Reconsideration is not a lawsuit, but is a formal administrative request by 
the groups that Oregon DEQ revise the permit to ensure it is consistent with state and 
federal legal requirements. Within the past two years, citizens and groups have filed 
comments and attended a public hearing. While DEQ provided a response to public 
comments, the permit itself completely fails to address and correct many of the 
significant questions and problems raised during this public comment period. The 
Petition was filed on September 9, 2006 and can be requested by emailing 

-pstauffer@surfrider.org. 

The Report: Recommendations to Meet State and Federal Requirements 

On April 1st, 2008, the Newport Chapter of Surfrider Foundation submitted a report to 
the Oregon Department of Environmental Quality (DEQ) with formal recommendations 
for strengthening the wastewater permit of the Georgia Pacific Pulp Mill in Toledo. The 
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report was intended to support DE Q's ongoing reconsideration of the Georgia Pacific 
permit, and bring the agency closer to compliance with state and federal laws that 
protect water quality. 

The report includes recommendations for enhanced monitoring and improved scientific 
assessment related to turbidity, bacteria, dissolved oxygen, and mixing zones. Surfrider 
provides information on additional science-based resources, recommends that DEQ 
consider other sources of monitoring and background data for the Pacific Ocean near 
the outfall site, and advocates for specific monitoring and evaluative studies. In total, 11 
specific recommendations were developed and provided to DEQ. Some of these 
recommendations address: 

Addressing inappropriate waste streams (Marion County Leachate) 

Establishing a monitoring program for water, sediments, and organisms adjacent to 
the ocean discharge to evaluate pollution impacts and compliance with the Clean Water 
Act. 

Describing recreational uses in the vicinity of the ocean discharge and assessing the 
extent to which these may be impacted by degraded water quality. 

Establishing discharge limits on bacteria without a mixing zone allowance to protect 
human health and ensure compliance with water quality standards. 

Using available data on turbidity and low-oxygen hypoxic waters for (i) the permit's 
water quality evaluations and limits and (ii) determining additional monitoring needs. 

Verifying the ocean 'mixing zone' boundaries through in situ measurements and 
additional analyses that consider the full range of ocean conditions. 

Conducting Antidegradation Reviews for the new mixing zones at outfalls 001 and 
003 to ensure protection of all existing 'beneficial uses'. 

Surfrider Foundation remains committed to providing constructive input to support the 
reconsideration process. Providing for an NPDES permit that is based on the best 
science and consistent with state and federal law is in the best interests of public health, 
sustainable fisheries, and tourism-related economies. 

December 2008 - City of Newport Mayor's Task Force for Georgia Pacific License 
Agreement Renewal 
Throughout the course of 2009, several hearings were held through Newport City 
Council to address the License Agreement for Georgia Pacific's right-of-way for the 
effluent line which had expired by some 5 years. Because of the many economic, health 
and environmental safety concerns raised in the reissuing of the license agreement, 
which allows for GP to run their effluent lines from Toledo through the City of Newport, 
the Newport City Council founded the task force, appointing members from Georgia 
Pacific's engineers to environmental, scientific, economic and local business 
stakeholders. The task force concluded in the spring of 2009 with 2 formal 
recommendations for the City Council, a draft license agreement which includes an 
ongoing nearshore monitoring program, and allocation of license fee dollars to support 
the future monitoring task force and program. The City Council unanimously supported 
two motions in support of the task force recommendations. 

March 2009 - DEQ releases response to petition 
The Newport Chapter was excited for some of the Schedule D changes that occurred via 
the petition. Changes in the permit included an ocean monitoring study and the 
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determination that Marion County leachate and other outside waste streams were 
inappropriate. On the other hand, Surfrider members were very disappointed in the lack 
of scientific findings and poor science used in evaluating discharge compliance and 
addressing the regulatory mixing zone. Particularly, drawing such conclusions about 
nearshore impacts from only 2 survey events verses and ongoing monitoring program is 
inadequate and is not grounded in good science. Surfrider Foundation and our members 
are not alone in these concerns that affect the general welfare of ocean users, 
beachgoers, tourists and the citizens of Newport. In an interview with the Newport Times 
on July 31'1 2009, City Attorney Penelope McCarthy stated: "The pipelines we believe 
are currently occupied by GP (the 'north' and 'south' pipelines) are used without 
appropriate governmental protections and authorizations in place. This is not an 
acceptable situation to the council." 

Who should I contact for more information? 

For any documents referenced in the above document such as the Scientific 
Recommendations Report, feel free to contact: 

Charlie Plybon 
Oregon Field Coordinator 
Surfrider Foundation 
(541) 961-8143 
cplybon@surfrider.org 
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David S. Rouse 
Director 

Transportation & Development 
Services Division 

John Dorst 
Deputy Director 

Office of Community Relations 

Tam Driscoll 
Manager 

Parks & Recreation 
Division 

Randy Shannon 
Interim Manager 

Watershed Management 
Division 

3teve Fancher 
Manager 

Wastewater Setvices Division 

Paul Eckley 
Manager 

Water Division 

Brian Stahl 
Manager 

Recycling & Solid Waste 
Program 

Dan Blue 
Manager 

CITY OF GRESHAM 

Department of Environmental Services 
1333 N.W. Eastman Parkway 
Gresham, OR 97030-3813 
(503) 618-2525 
FAX (503) 661-5927 
Gresham Oregon.gov 

To: Environmental Quality Commission 
Care of: DEQ Director's Office 

August 18, 2009 

Dear Chairman Blosser and Members of the EQC: 

The City of Gresham supports the Department's proposed temporary rule 
revision, put forth as Action Item P on the EQC agenda for Friday, August 21. 

This item requests adoption of a temporary rule related to use of the 201 O State 
Revolving Loan Funds. Through use of zero-interest loans, the Department's 
proposal will stimulate the Oregon economy while facilitating a number of capital 
improvement projects that were judged to best enhance the quality of Oregon's 
surface and ground waters. 

The City believes that the creative approach proposed by the Department to 
reach communities in addition to those who benefited from the federal stimulus 
(ARRA) funds is laudable and urges you to adopt the proposed temporary rule 
revisions. 

Sincerely, 

Steve Fancher 
Watershed Division Manager 

.:) Printed on recycled paper 
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537 SE Ash, Suite 12 
Portland, Oregon 97214 

19 August 09 

(503) 236-6722 Fax (503) 236-6719 
www oracwa. org 

Environmental Quality Commission 

Chair Bill Blosser 

811 SW Sixth Avenue 

Portland, OR 97204 

Re: Public Comment 

Temporary Rule Adoption - Clean Water State Revolving Fund Rules, OAR 340-54 

Dear Chairman Blosser: 

The Oregon Association of Clean Water Agencies (ACWA) supports the temporary rule revisions to the 
Clean Water State Revolving Fund rules before the Commission at its meeting August 21, 2009. The 
need for investment in Oregon's wastewater treatment infrastructure is high. Many ACWA members 
worked quickly to apply for federal American Recovery and Reinvestment Act funding when it became 
available. That need is illustrated by the 160 applications requesting about $718 million in water 
quality project improvements that DEQ received in the last opening of the fund. Unfortunately, funding 
was available for only 13 projects. 

ACWA supports the temporary rule to fund a 2010 Special Reserve of $24.25 million to continue to 
invest in high priority water quality projects proposed by local communities. 

We look forward to continuing to work with the Commission and the DEQ to improve the State · 
Revolving Fund program and its accessibility by all communities in the state that are interested in 
utilizing it. 

Please let me know if you have any questions - - I can be reached by phone at 503 236 6722 or by e-mail 
at gillaspie@oracwa.org. 

Very Truly Yours, 

Janet A. Gillrspie 

Executive Director 

Charlie Logue, Chair 

Cf'. 

Ron Bittier, Vice Chair Peter Rulfier, Secretary!Treasurer 

recyc!ed paper 
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Cc: Dick Pedersen, DEQ Director 

Neil Mullane/Judy Johndohl, DEQ Water Quality Division 

ACWA Board 

ACWA Finance Committee 
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Dick Pedersen, Director t:J·if 
Agenda Item M, Informational Item: Developing Oregon's Integrated Water 
Resources Strategy 
August 20-21, 2009 EQC Meeting 

Purpose ofltem The purpose of this agenda item is to provide the EQC with an overview 
of the plans and ideas for developing an integrated water resources 
strategy for Oregon. 

Background Oregon is currently one of two western states without a formal water 
supply strategy. It, like many other states, also lacks an integrated 
strategy that takes into account water quantity, water quality and 
ecosystem needs. Oregon needs an integrated water resources strategy 
to ensure livability and economic viability for future generations 
supported by adequate quality water supplies. 

The Water Resources Commission has been working on the foundation 
for an integrated water resources strategy for the past several years, and 
the 2009 Legislature passed HB 3369 that, among other items, requires 
the Water Resources Department to work with DEQ and the 
Department of Fish and Wildlife to develop an integrated water 
resources strategy for Oregon. The bill requires the Water Resource 
Department to submit a report to the Legislature by Feb. 1, 2011 that 
includes an update on whether the agency expects to complete the 
strategy by December 2012. 

The Water Resources Commission has begun to develop a series of 
white papers and has established the following goals: 

• To include stakeholders at all levels of decision making; 
• To use the best available scientific data; 
• To focus on long-lasting common agreements; and 
• To complete Oregon's first integrated water resources strategy 

by December 2012. 

One of the white papers will be about water quality and DEQ will help 
develop it. 

Item M 000001 



Agenda Item M, Informational Item: Integrated Water Resources Strategy 
August 20-21, 2009 EQC Meeting 
Page 2 of 2 

Key Issues 

Next Steps 

EQC 
Involvemeut 

Attachments 

Approved: 

There is a high level of interest in this work from tribal nations, 
stakeholders, other agencies and the public. It is imperative that the 
process used to develop the integrated water resources strategy is 
transparent and allows for opportunities for input by those interested. 
Developing the process and ensuring a high level of communication 
throughout implementation of the strategy will take time. 

Since the progress report is due to the Legislature in approximatelyl8 
months, work on the strategy and the public participation elements 
needs to begin right away. The Water Quality Division expects to 
prioritize this planning process and strategy development, which will 
delay some other work in the program. 

The Water Resource Commission plans to build on the water 
roundtables that Senator Dingfelder organized at the end of2008 and 
host Town Hall-style meetings around the state beginning fall 2009. 
These meetings will provide an opportunity for those interested to 
provide feedback to Water Resource Commission, the Water Resources 
Department and DEQ on the topics and issues that should be included 
in the strategy. It is important to ensure the Town Hall meetings are 
held in various locations around the state at times to encourage the 
maximum public participation possible. Other mechanisms such as 
opportunities to provide feedback via the Internet, email and hard copy 
will need to be included in the process to develop the strategy. 

DEQ will work closely with the Water Resources Department and the 
Water Resource Commission to develop the process work plan for 
development of the strategy. 

The Water Resource Commission will invite members of the EQC and 
DEQ to the next commission meeting on September 10, 2009 from 1 to 3 
p.m. The Water Resource Commission will also request EQC 
commissioners to co-host the Town Hall meetings that occur in each 
commissioner's region. 

None 

Division: 

Report Prepared By: Christine Svetkovich 
Phone: (503) 229-5046 
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Issue Statement for 

WRC Integrated Water Resource Strategy 

"A problem well stated is a problem half solved." 

Charles F. Kettering 

Issue #1. The need for an integrated water resources strategy. 

Oregon is currently one of two western states without a formal water 

management strategy. And, it is one of many without an integrated strategy that takes 

into account water quantity, water quality, and ecosystem needs. An integrated water 

resources strategy is needed, as we develop a vision of what Oregon's livability and 

economic viability will look like for future generations based upon adequate high quality 

water supplies. While no two basins are identical, they all have similar hydrologic 

elements, such as river systems, aquifers, springs, ecosystems and human settlement 

patterns. They have other similarities too, including a need to coordinate with 

neighbors, a need for local solutions to local challenges, and a need for funding. An 

integrated strategy should provide relevant and consistent guidance to each of the 

basins, despite their differing characteristics. Implementation of such a strategy should 

consistently move Oregon toward the preservation, restoration, and development that is 

necessary to achieve the desired vision of healthy water supplies from all available 

sources. 

A Limited Supply of Clean and Abundant Water. While water supply is 

renewable, it is also limited, and should be managed on a sustainable-use basis. The 

water cycle is scientifically accepted and verifies that no additional or "new" water can 

be found or produced. Water is a finite resource, much like gold, coal, oil and natural 

gas, and pundits have begun to characterize water as the "new oil." There are many 

gripping examples of water scarcity throughout the United States and around the world. 

Draft (dated June 9, 2009) 1 



Although the state of Oregon, in general, is not in a state of immediate water crisis, it 

does not have an endless amount of water to serve all demands as they increase. 

There are gaps between water availability and water demand, resulting in water 

shortages in some areas of the state. Many Oregon communities and economies, along 

with Oregon's fish and wildlife, face water scarcity today. Most of the state's surface 

waters are fully allocated during summer months, and there are several areas that have 

been designated as "critical groundwater areas," or "ground water limited areas." These 

pressures will likely be intensified, given the projected increase in Oregon's population 

growth, and change in the form and timing of precipitation forecast by climate change 

researchers. 

The degradation of ground water and surface water quality also decreases the 

volume of fresh water available to consumers, and to replenish streams and aquifers. 

Freshwater bodies have limited capacity to process the pollutant load from expanding 

urban, industrial, and agricultural uses. Water quality degradation can be a 

contributing cause of water scarcity. 

Without planning our future use of water in balanced and judicious ways, 

Oregonians will likely cross a water scarcity boundary without even lmowing it. 

The Value of a Strategy. An integrated strategy would provide a blueprint for 

the state to follow as it prepares to meet Oregon's water needs: instream and out-of

stream; above ground and below ground; now and in the future. 

An integrated water resources strategy will need to recognize the inextricable link 

between water quantity and water quality by addressing economic and environmental 

needs. Water is the backbone of a healthy economy, and Oregon's economy is closely 

tied to its water resources and its economic needs come from industry and commerce, 

agriculture, recreation, tourism, electric power, and residential development. Oregon's 

ecological needs come from the fish and wildlife that depend on clean and abundant 
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water and healthy habitat found in watersheds (drainage basins), rivers and their 

tributaries, wetlands, floodplains, aquifers, lakes, estuaries, and the ocean. 

An integrated plan or strategy serves several purposes: 

• Encourages planning and management on a natural water systems basis; gains a 

higher level of commitment through a dynamic process that adapts to changing 

conditions; 

Balances competing uses of water through efficient allocation that addresses 

social values, cost effectiveness, and environmental benefits and costs; 

• Promotes water conservation, reuse, source protection, and supply development 

to enhance water quality and quantity; 

• Encourages participation of all units of government and stakeholders in decision

making through a process of coordination and conflict resolution; 

• Fosters public health, safety, and community goodwill; and 

• Addresses the institutional barriers that exist which reduce the ability to 

effectively manage water resources. 

Building on a Foundation of Data. The public and private sectors in Oregon 

have produced a plethora of plans and studies focused on water quantity, water quality, 

and other water-related issues from environmental, business, socio-economic, 

hydrological, and geological perspectives. The Water Resources Department has 

begun to pull this collection of data into a centralized, usable format, through its on-line 

inventory of potential storage sites, potential conservation programs, and its 50-year 

water demand forecast. An integrated water resources strategy would continue to build 

upon this collection of existing studies, along with new information as the basis for 

developing "what if' scenarios, partnerships, and tools that help state and local 

policymakers determine how to meet Oregon's long-term water needs. 

Developing a Strategy through Collaboration. The Water Resources 

Commission has the statutory authority to develop an integrated water resources 

strategy, with the Department as the implementing agency. But another essential part 
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of an integrated water resources strategy is the collaborative process of building the 

plan. Water is a subject in which everyone is a stakeholder and must be given an 

opportunity to participate in and shape the process. A participatory approach is an 

effective means for achieving consensus and long-lasting agreement. Real collaboration 

takes place only when stakeholders and the interested public are part of the decision

making process. Incorporating the views of a wide variety of governmental agencies, 

special interest groups, and the public will be a challenge, but is key to the success of 

such a strategy. 

Conclusion. A successful integrated water resources strategy would result in a 

persuasive visualization of what Oregon's water and landscape should look like and be 

like for future generations. Such a strategy should have as a starting point, clear and 

compelling goals and a vision. It should develop tools with statewide relevance, and 

options for local implementation. 
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The EQC adopted temporary rules for Oregon's Clean Water State 
Revolving Fund loan program in April 2009 to ensure effective and 
timely implementation of requirements under the American Recovery 
and Reinvestment Act of2009. ln June 2009, DEQ received a petition 
from the city of Coburg requesting the EQC to amend two of the 
temporary rules. The EQC must either initiate rulemaking as requested 
in the petition or deny the petition no later than Sept. 2, 2009. 

DEQ 
Recommendation 

The Department ofEnvironmental Quality recommends that EQC deny 
the petition and authorize the DEQ director to issue an order 
documenting the decision on EQC's behalf DEQ also recommends that 
EQC provide an opportunity for the public to provide oral comments on 
the petition during the public forum at the EQC meeting in Newport, 
Oregon on Aug. 21, 2009. 

Petition Milo Mecham, attorney for the city of Coburg, submitted a petition 
on June 2, 2009. A copy of the full petition is provided as attachment 
A. The petitioner is requesting the EQC to amend Oregon's Clean 
Water State Revolving Fund rules OAR 340-054-0102 and OAR 340-
054-0104 in three ways: 

I. Include "and as provided in OAR 340-054-0104" under project 
eligibility in OAR 340-054-0102(1). 

2. Include "portion of the" project as not being eligible under use of 
funds for an existing loan agreement in OAR 340-054-0104(3). 

3. Include "For projects in which the total project cost exceeds the 
amount of the loan agreement executed prior to October 1, 2008, 
a borrower that is otherwise qualified may receive a separate loan 
agreement for funding under the Act, provided that no funds 
received under the Act may be used to refinance, reconstruct or 
repay the loan executed prior to October 1, 2008, and that the 
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Background 

Key Issues 

separate loans be accounted for separately" under use of funds for 
an existing loan agreement in OAR 340-054-0104(3). 

DEQ executed two Clean Water State Revolving Fund loan 
agreements with the city of Coburg on March 29, 2002, and Aug. 31, 
2005, in the amounts of$3,500,000 and $2,710,690, respectively. 
The August 2005 loan was increased by about $4 million on Oct. 9, 
2008. The loans are for planning, design and construction of a new 
collection, treatment, and effluent disposal system for the un-served 
community. The total estimated cost of the project is approximately 
$24 million. DEQ disbursements of the first loan to Coburg began in 
December 2002, and disbursements of the second loan began in 
October 2005. These disbursements were made principally for design 
work and, to date, total about $2.4 million. Construction work on the 
collection system has started although disbursements for this work 
have not been made. Coburg has secured other fmancing from the 
United States Department of Agriculture Rural Development and the 
Oregon Business Development Department totaling approximately 
$16 million. 

After the Act was signed on Feb. 17, 2009, DEQ proceeded with a 
temporary rulemaking to amend specific requirements within 
Oregon's Clean Water State Revolving Fund loan program rules to 
ensure effective and timely implementation of the Act. DEQ made 
policy decisions in developing the temporary rules to meet the intent 
of the Act. These temporary rules were adopted by the EQC at the 
Apr. 17, 2009 EQC meeting. 

DEQ's temporary rules state that a borrower with a loan agreement 
executed prior to Oct. 1, 2008 is not eligible for Act funding for the 
project funded with that existing loan. U.S. EPA legal counsel for the 
Clean Water State Revolving Fund program has advised DEQ that it 
is within the state's discretion to provide Act funding to projects that 
did not initially receive funding prior to Oct.I, 2008. EPA also 
clarified to DEQ that the Act's purpose was not to provide a better 
deal to communities for existing projects, but rather to fund new 
projects and provide and create new jobs. Since the city of Coburg is 
a borrower and has two loan agreements signed prior to Oct. 1, 2008, 
Coburg is not eligible for Act funding. 

The petitioner proposes that EQC amend two rules so the petitioner 
can be considered eligible to apply for Act funding. DEQ determined 
if EQC amended the rules, 18 other borrowers with existing Clean 
Water State Revolving Fund loans would also be eligible for 
additional funding under the Act. DEQ would have to ensure that 
DEQ gives these borrowers an opportunity to apply for Act funding. 

Item N 000002 
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Additional applications received by DEQ would have to be scored 
and ranked, and included in the Clean Water State Revolving Fund 
Intended Use Plan. DEQ would then have to amend the plan and 
provide opportunity for public comment. These actions would delay 
DEQ's ability to allocate the $44.3 million capitalization grant 
awarded to DEQ under the Act, and would put borrowers at risk to 
comply with the Act requirements in a timely manner. If a borrower's 
project is not under contract or construction by February 17, 2010, 
DEQ is obligated to return the loan amount back to EPA. The 
temporary rules as adopted by the EQC allowed DEQ to receive the 
grant and meet the requirements of the Act. 

Public comments On July 20, 2009, DEQ issued a request for public comment on the 
proposed petition. Interested parties could submit comments until 
Aug. 3, 2009, and DEQ would like to provide the opportunity for 
public comment on this issue at the August 2009 EQC meeting. DEQ 
will provide a summary of written public comments at the August 
2009 EQC meeting. 

EQC Action The city of Coburg submitted the petition under ORS 183.390 and 
Alternatives OAR 137-001-0070, which requires the EQC to initiate rulemaking 

or deny the petition within 90 days ofsubmittal, no later than Sept. 2, 
2009. OAR 137-001-0070 provides the EQC two alternatives for 
responding to the rulemaking petition: deny the petition or initiate 
rulemaking proceedings as proposed in the petition. 

Attachments 

Available Upon 
Request 

The Department of Justice has also advised that the EQC may either 
grant the petition in part and deny it in part, or deny the petition and 
direct DEQ to consider other rulemaking approaches. 

A. Petition to Amend Temporary Rules OAR 340-054-0102 and 
OAR 340-054-0104, submitted June 2, 2009, by Milo Mecham, 
attorney for the city of Coburg. 

B. Copy ofDEQ notice requesting public comment on "Petition for 
Amendment of Oregon Rules Related to the Clean Water State 
Revolving Fund Loan Program" issued July 20, 2009. 

1. EPA Guidance document on awarding capitalization grants under 
the Act. 

2. EQC staff report: Temporary Rule Adoption: Amend the Clean 
Water State Revolving Fund Rules, OAR Chapter 340, Division 
54, Agenda Item F, April 17, 2009 EQC meeting. 
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Approved: 

Section: 

Division: 

Report Prepared By: Judy Johndohl 
Phone: (503) 229-6896 
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June 2, 2009 

Oregon DEQ, 
Rick Watters 
Judy.Johndohl 
811 SW Sixth Ave. 
Portland, OR 97204-1390 

Dear Rick or Judy: 

LCOG 
LANE Co UN CI!. oF GovER.NMENTS 

Enclosed please find a petition to amend two of the temporary rules concerning the development 
of the Intended Use Plan for distribution of the Act funds. I was not sure to. whom this petition 
should be addressed, and I was concerned that, if it were not addressed to a specific person, it 
would be lost. 

Therefore please route this petition to the appropriate person or persons. The city of Coburg . 
requests that this matter be put on the Cominission's agenda as soon as practical. The city of 
Coburg feels confident that the sanie rationale that supported adoption of the original temporary 
rules can be use to expedite consideration of this proposed amendment. 

Thank you for your consideration in this matter. 

;t2dL 
Milo Mecham 

Received 
JUN • 4 zaa9 

DEQ-Accounting 

859 WILLAMETTE STREET, SUITE 500, EUGENE, OREGON 97401-2910 

w\vw.lcog.org 54r,682.4283 Item N 000005 
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Department of Environmental Quality 

In the Matter of ) 
) 

The Arneridment of Temporary Rule ) PETITION TO AMEND 
OAR 340-054·0104 and OAR ) 
340-054-0 !02 ) 

) 
) 
) 

Temporary Rule OAR 340-054-0104 
(Use of Funds, Intended Use Plan 
under the Act) .and 
Temporary Rule OAR 340C054-01Q2 
(Project Eligibility under the Act) 

1. Petitioner's name is the City of Coburg, P.O. Box 8316, Coburg, Oregon 97408. 

2, Petitioner was an applicant for an award of project funds under the American Recovery 
and Reinveitment Act of2009 allocation of funds (ACT funds) to the Department of 
Environmentaj Quality's Clean Water State Revolving Fund (CWSRF). 

3. Underthetenns ofthetemporaryrule OAR 340-054-0104 as interpreted and applied by 
the Department, Petitioner is not eligible for an award ofCWSRF Act funds because Petitioner 
has a l.oan agreement with the Department executed prior to October 1, 2008. 

4. Petitioner asserts that the temporary rule as adopted by the Department is inappropriate, 
in that, for the reasons set forth in the supporting argument, the temporary rule does not 
accurately reflect tlie Congressional intent of the Act, nor does it accurately reflect the 
understanding or expectations of the Environmental Protection Agency, and it wrongfully 

· excludes applicants such as Petitioner who would otherwise be eligible for Act funding. 

5. Petitioner proposes that temporary rule OAR 340-054-0 I 04 be amended to add additional 
wording to one paragraph that would bring the rule more closely in line with the EPA guidelines, 
and make Petitioner an eligible applicant, and that Temporary Rule OAR 340-054-0102 be 
amended to make it consistent with DEQ intent. 

6. Temporary Rules OAR 340-054-0102 and OAR340-054-0104 should be amended as 
indicated by the underlined section to read as follows: 

34Il-D54-lll02 Project Eliglbillty under the Ant 
(I) Eligibility for hmding under the Ac! is the same as in OAR 340·054·DDl5(1) except !nr planniny as 

· defined in OAR 34D·D54-DOl0(3B). and lis provided in OAR 340-054-D104. 
34D-D54-DID4 Use of Funds, Intended Use l'len under the Ant 
{I) funding purpose. Notwithstanding DAR 340·054.[l[]2D. funding provided under the Act may 
be used only for the following CWSRF purposes: 
(a) Ta make loans. ar purchase bonds. 
(bl Ta pay CWSRF program administration casts to the extent annwed by federal law. 
(c) Ta ~arn interest on fund accounts. 
(2) Loan Increases. Notwithstanding DAR 340-D54-0D25(6)(c). funds from the Act may not be 
usad to increase a lnan executarl prior tn February 17. 2008. 
(3) Existing loan agreement A borrower with a loan agreement executed prior to October I. 

City of Coburg Petition for a Rule Amendmt>nt Pa&e 1 
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2DDB is nat eligible ta receil'll funding under the Act for the parifun of the project funded with that existing 
loan. For projects in which the total project cast exceeds the amount of the loan aqrearnanl executed 
prior to October l 2008. a borrower that is otherwise qualified may receive a separate laan agreement 
for funding under Iha Act provided that no funds received under the Act may be used to refinance. 
reconstruct or rep av the loan 8Xllcured prior la October I. 2008. and that the seaarate loans be accounted 
for separately. · 
(4) Loan reserve. Notwithstanding DAR 34D-054-0DB5(2)(c)(8). the required reserve of any 
individual loan cannot be funded with CWSRF loan proceeds provided !ram the Ai:t. 

· (5) Intended Use Plan (IUP): 
(a) A project must be listed in the Intended Use Plan to be eligible for funding under the 
Act 
(b) Notwithstanding DAR 340-054-DD25(5)(d). the department must provide at least 14 
rlays for public comments an the draft Intended Use Plan. 

7. Peti#onerhas no knowledge of any person other than Petitioner who may have a . 
particular interest in the proposed amendment of OAR 340-054-0104 or OAR 340-054-0102. 

8. Tue~easons for the adoption of the proposed aml;'ndment are more fully set forth in the 
attached Statement of Facts and Arguments in support of the Petition. The existing Temporary 
Rule 

• . Improperly deviates from the intent of the Act; 
• Incorrectly interprets the EPA guidelines on the use of Actfunds; 
• Was not adopted in accordance with the requirements of ORS 183.335(5); and 
• ··Is internillly inconsistent and contradictory. · 

Adoption of the proposed amendment to temporary rule OAR 340-054-0104 will only have the 
effect of bringing the Department in alignment with the intent of the Act and of the EPA, by 
making applicants such as Petitioner eligible for Act funding. 

9. Adoption of the proposed amendment will further the overall intent of the existing 
temporary rule. The existing rule improperly excludes otherwise eligible applicants in 
contravention of the purpose of the Act. The existing rule arid the proposed amendment have no 
direct effect on businesses, in that they concern the provision of funds to public entities. Because 
the proposed temporary rule will make more applicants eligible for Act funding, thus helping 
assure compliance with the Act's goal of economic stimulus, adoption of the proposed 
amendment will have a positive effect on businesses. The existing rule is not overly complex, 
but it conflicts with the EPA guidelines on the use of CWSRF funds as a part of the Act funding. 
No factors have changed since the Agency adoption of the temporary rule except that the · 
Petitioner has been improperly deemed to not eligible for Act funding.. · 

10. The proposed amendment to the temporary rule OAR 340-054-0104 and OAR 340-054-
0102 can and should be adopted by the Department without additional notice. The Department 
made the necessary determinations for adoption of the temporary rule. As set forth in the 
Statement of Facts and Arguments, the Department erred in its decision to provide no hearing, 
because that prevented parties from placing in the record the accurate representation of the EPA 
intent with regard to existing Joans. Consideration of and adoption of the proposed amendment 
will correct the error in the Departments adoption of the temporary rule. For all other reasons 

City of Coburg Petition for a Rule Amendment 1te~~'Ueooo1 
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related to the need for prompt adoption of the rule, the Department should adopt the proposed 
amendment as a temporary rule with the same guidelines for final action as adopted for the 
original temporary rules. · 

11. The proposed amendment should be adopted as a temporary rule with limited prior notice 
to interi:sted parties because there will be serious prejudice to the public interest without 
adoption of the proposed temporary rule. Without adoption of an appropriately worded 
temporary rule the Department will not be able to comply with the Act's goal of expeditiously 
funding eligible projects that will preserve and create jobs and promote economic recovery. The 
proposed amendment addresses the Act's goal by defining what projects are eligible more 
accurately than the existing temporary rule, by indicating how funds under the act are to be 
accounted for by project and what financial terms will be established. It is necessary for DEQ to 
adopt the proposed amendment to the temporary rule without further public comment to make 
sure that Oregon's eligibility for the additional capitalization grant under the Act is maintained. 
The proposed amendment is based on all the determinations of need and stati;:ments of statutory 
and other legal authority cited by the DEQ in its April 17, 2009 adoption oftheterriporary rules, 
with the additional authority of the EPA publication "ARRA and SRF Questions and Answers, 
volume 1" and other authorities cited and quoted in the attached Statement of Pacts and 
Arguments . 

. _ Wherefi:>~e, petitioner requests the Department of Enviro~ental Quality adopt .the propqsed 
amendment to OAR 340-.054-0.104and OAR 340-054-0102 as a temporary rule.·· .. : ; .. 

.. " . l . · .. ". .. . . . ' ' .·· . , 

. <', .. · __ /,;l / . ··.· . 
;:./,,-, ~&.~ 

Milo Mecb , 
Attorney for the City of Coburg 

City of Cobur~ Petition for a Rule Amendment Page3 
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Department of Environmental Quality 

In the Matter of ) 
) 

The Amendment of Temporary Rule ) 
OAR340-054-0104 and Temporary ) 
Rule OAR 340-054-0102 ) 

) 

STATEMENT OF FACTS AND ARGUMENTS IN SUPPORT OF PETITION 

Petitioner the City of Coburg seeks an amendment to DEQ Temporary RUie OAR 340-054-0104 
and OAR 340-054-0102 to correctthe error made in the adoption of the original Temporary 
Rule. The original Temporary Rule was improperly adopted, and departed from the legal 
standards applicable to the Temporary Rule. 

1. Temporary Rule OAR 340-054-0104 was Adopted in Violation of ORS 183.335(5) 

Oregon Revised Statute 183.335(5) provides that an agency may adopt "without priorrtotice or 
hearing·or upon any abbreviated notice and hearing that it finds practicable" a temporary rule. · 
The law requires that the agency provide a statement of its findings concerning the need for · -. 
prompt actiort; · In the Cl!Se Of the original TemponirY Rule OAR 340-054-0104 the DEQ-cited 
the reasons for prompt adoption of the Temporary Rule, but did not give consideration:to the· 
possibility of an abbreviated'notice and hearing. · · · , . 

The DEQ was able to give some advanced notice, and did receive some public statements in 
support of the rule. The city of Coburg also appeared and proposed an amendment to the 
proposed Temporary Rule OAR 340-054-0104. Because, however, the DEQ had not allowed for 
an abbreviated hearing, the City of Coburg was not able to offer its proposed amendment as a 
part of the rule making process .. For that reason the DEQ was able to ignore the City's petition 
rather than providing the formal consideration of the proposed amendment that would have been 
appropriate in an abbreviated hearing .. This failure to provide an abbreviated hearing 
substantially prejudiced the city of Coburg and resulted in an error on the part of the DEQ. 

None of the reasons provided by the DEQ to justify the adoption of the original Temporary Rule 
· OAR 340-054-0104, show any reason why an abbreviated notice and hearing could not have 
been provided. The notice that was provided was sufficient to inform C9burg of the importance 
of the hearing. An abbreviated hearing restricted to the Commission's time given to 
consideration of the Rule would have allowed the interested parties-who had received notice to 
appear. Properly structured, the Commission would have been able to hold a hearing, hear from 
interested parties, and still adopt an appropriate temporary rule within the time constraints that 
the DEQ had set for itself. 

Coburg - Statement to Support Petition to Amend Rules 
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The DEQ should adopt the proposed amended Temporary Rule OAR 340-054-0104 
immediately, subject to the same findings and justification that were used to justify the adoption 
of the original temporary rule. Adopting the proposed amendment as a temporary rule with 
limited duration will not prejudice any party or deprive any party of an opportunity to participate 
in the development of the Intended Use Plan adopted by the DEQ. Any party, including the City 
of Coburg that has applied for CWSRF monies and who, like the City of Coburg, has had its 
application remo.ved from the IUP because of the improperly adopted Temporary Ruie OAR 
340-054-0104 will have its application reinstated. Further, any other applicant who may in the 
future seek inclusion on the IUP will have a better understanding of eligibility for inclusion. 

2. Adopted Temporary Rule OAR 340-054-0104 Departs from the Intent of the ARRA 

The DEQ promulgated Temporary Rule OAR 340-054-0104 and the associated other temporary 
rules ostensibly to comply with the provisions of the American Recovery and Reinvestment Act 
(ARRA) which, in Title VII, provided funds to capitalize the Clean Water State Revolving 
Funds. The ARRA made funds available to the DEQ for certain purposes and subject to certain 
restrictions. · 

The ARRA made funds available with the proviso that priority be given to projects on a State 
priority list that are ready to proceed to construction within 12 months of the date of enactment 
of the ARRA. The relevant portions of the ARRA also provided that "notwithstanding section 
60~(d)(2) of the Federal Water Pollution Control Act and' sectiort 1452(f)(2) of the Safe Drinking 
W~ter Ac~ funds may. be tised to bµy, refillarice or restrµcture the debt obligations of eligible 

· ... reclpients'only where such deb~ wa5 incurred ol:'. or after .octobei: 1, 2008." .. · 
.. 

. The DEQ incorrectly interpreted this lasfprovisioil of the ARM to mean that no municipality . 
that had a loan agreement for CWSRF funds that predated October l, 2008, could be eligible to 
receive additional ARRA funds. This is directly contradictory to the language and the intent of 
the ARRA. The ARRA does not say that prior recipients of funds cannot receive more funds. It 
says that funds cannot be used to buy, refinance or restructure a preexisting debt obligation. The 
ARRA funds are designed to be used to assist construction of projects that are ready to go. To 
allow the funds to be used to refinance or restructure existing debt would not direct the funds to 
projects that are ready to go. 

The DEQ suggested that, because a project that had an existing obligation could seek additional 
CWSRF funds, seeking ARRA funds would be the equivalent of buying, restructuring or 
refinancing existing debt This is too great an assumption. First, no existing borrower is 
guaranteed access to future funds. OAR 340-054-0025(6) does allow for applicants on the 
project priority list to receive a portion of funds as reported in the initial IUP for the year. But if 
there are no funds, then there will be no additional allocation to a project, and a project is not 
guaranteed a place on the IUP forever. An applicant that is awarded a loan under the DEQ's 
usual CWSRF process is not awarded an unlimited debt. The obligation is quite .specific as to 
amount, and contains no automatic upward adjustment provision. While the rules allow for the 
possibility of an annual increase, the debt obligation does not provide any such guarantee. 

Coburg - Statement to Support Petition to Amend Rules Page 2 
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In regarding the award of ARRA funds as being a continuation of the standard IUP process, the 
DEQ overlooked the unique aspects of ARRA funds. The ARRA specifically provides that these 
funds are to be treated differently than prior allocations of funds. 

The DEQ should have analyzed the ARRA language the way it was intended; the DEQ should 
have applied commonly understood terms as they are commonly understood when setting up its 

· proposed Temporary Rule OAR 340-054-0 I 04. When the ARRA says that its funds cannot be 
used to buy a debt obligation if the debt was incurred prior to October 1, 2008, it means that a 
recipient cannot apply for funds from the ARRA to purchase an existing debt, Similarly the 
restriction on refinancing means that an applicant would could not seek to use ARRA funds to 
substitute for an existing obligation. The restriction on restructuring means that an applicant 
cannot seek to use an award of ARRA funds to change the interest rate or the repayment 
schedule of an existing agreement. 

The ARRA does not say that an applicant cannot i.lse ARRA funs instead of a possible future 
award of CWSRF funds because, of course, that is what the ARRA intended. The fullds were 
put into the CWSRF so that applicants who received the money for which they were otherwise 
qualified w~uld not have to seek CWSRF funds at a later time. · 

The error of interpretation can be seen in the DEQ's erroneous decision that applicants such as 
the City of Coburg are not eligible for ARRA funds., Coburg has a wastewater project that is 
rea'dy to start construction. It has an existing design Jl!ld construction loan from the DEQ 
CWSRF that will finance a portion ofthe project. The project is projected to cost $24 million. 
Even with the allowed increases in the amount ofthe,,loan, the CWSRF funds will not be 
adequate to fmance the construction of the project. Coburg has an existing obligation of 

'. approximately $7 million in CWSRF .funds .. ]f Coburg were to receive an award of ARRA funds 
it would not alter the obligation that Coburg has with the DEQ. An award of ARRA funds 
would necessarily be a separate loan agreement between the DEQ and the City of Coburg. Such 
an award would further the purpose of the ARRA, in that it would be providing support to a 
project that can be started within a year of the award of funds. 

By excluding a potential applicant for ARRA funds such as the City of Coburg from eligibility 
because a different applicant is precluded by .the express language of the ARRA, the DEQ has 
thwarted the purpose of the ARRA and is acting contrary to' the express language of the ARRA. 
Adoption of the proposed amendment to Temporary Rule OAR 340-054-0104 will resolve this 
violation of the ARRA .. 

3. Temporary Rule OAR 340-054-0104 is contrary to the directions of the EPA 

The DEQ offered the explanation that Temporary Rule OAR 340-054-0104 was being 
promulgated to comply with the requirements of the Environmental Protection Agency 
concerning the ARRA. The DEQ did not cite or direct the public's attention to any particular 

· ·EPA rule or statement that could support their development of the Temporary Rule OAR 340-
054-0104. The truncated rulemaking process prevented the City of Coburg from providing the 
DEQ with proof that the EPA actually interprets the ARRA in a manner similar to the 
interpretation offered here. 

Coburg - Statement t? Support Petition to Amend Rules 
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The EPA has released a number of documents concerning the ARRA. These documents can be 
found by reference to the EPA website, http:/lwww.epa.gov/water/eparecoverv/ . Located at that 
site is a document with the title "ARRA and SRF Questions and Anilwers volume 1. 
http://www.epa.gov/water/eparecovery/docs/04-23-2009 _ARRA _and_ SRF _ Q&As _Vol. l .pdf 
This document, presented in the form of a series of questions and answers, is the EPA' s position 
on answers to questions about the ARRA posed by States and other parties. It is dated March 17, 
2009, suggesting that it was available to the DEQ prior to the adoption of the temporary rule. 

Located towards the end of the document (page 17) are two questions and answers which speak 
directly to the DEQ's error in excluding applicants such as Coburg who have existing loans but 
who also need additional funding without regard to alteration of existing loans. 

• Can projects be split funded between the base SRF and the ARRA program? 
Yes, as long as the fimdingfrom each source is separately tracked and reported according to 
the requirements applicable to each source. 
• How can we have a loan with ARRA & regular SRF money? Would it have two · 
loan agreements? 
Some states may make loans now that include federal and non.federal fending. The 
agreement would have to lay out the requirements associated with the assistance. A state 
may want to do two separate agreements if the work could be easily broken up in order to 
apply different requirements to each segment, but this is noti:equired. However, the fending 
from each source must be separately tracked and reported according to the requirements 
applicable to each source. This is crmsistent wiJh OMB 's February 18, 2009 guidance, which 
statesfhe following, "Federalagencies must iriStruct recfpien(S covered by these reporting 

·requirements that Rf!coyery Act fands can be used.in conjunction with other fending as . 
,'necessary to ciJmplete'projects, but tracking and,repbrting must be separate to meetthe . 
reporting requirements of the Recovery Act and this Guidance. " 

Earlier, on page 16 of the document the EPA explained that, while ARRA funds are limited to 
obligations created after October 1, 2008, other SRF funds can be used for obligations incurred 
prior to October 1. 2008. 

• The refinancing limitation is for projects initiated after 101112008. Does that 
mean that projects that begin construction after that date may be refinanced or 
does it include design and engineering expenses as well? 
EPA is reading the provision as applying to any costs under debt incurred on or after that 
date. Costs incurred prior to that date could be refinanced using normal SRF loans. 

The proposed amendment to Temporary Rule OAR 340-054-0104 captures the EPA analysis of 
how ARRA funds can be used. Adoption of the proposed amendment will bring the DEQ rules 
into alignment with the governing directives of the EPA 

4. The current Temporary Rule is internally inconsistent and contradictory 

Temporary Rule 340-054-0102(1) states that "ellgibility for funding under the Act is the same as 
prescribed in OAR 340-054-0015(1) • * *." But the Temporary Rule OAR 340-054-0104(3) 
imposes a new, restrictive eligibility requirement inconsistent with the prescriptions of OAR 

Coburg - Statement to Support Petition to Amend Rules Page4 
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340-054-0015(1). This internal contradiction makes all decisions about eligibility for ARRA 
funds questionable, and certainly calls into question any eligibility decision regarding the 
implementation of Temporary Rule OAR 340-054-0104. 

For all of the above reasons, the city of Coburg petitions the DEQ for an immediate decision t6 
amend the Temporary Rules adopted April 17, 2009 by adopting the proposed amended 
temporary rules as set forth in the Petition to Amend. 

Dated June 2, 2009 
~ ,42,'J/)/ 
~@;;[,,_,,_____. 
Milo Mecham, 
Attorney for the City of Co burg 

Coburg - Statement to Support Petition to Amend Rules Page5 
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Request for Comments 

Petition for Amendment of Oregon Rules 
Related to the Clean Water State Revolving 
Fund Loan Program 
The purpose of this notice is to invite you to 
provide written comments on a petition 
submitted to the Oregon Department of 
Envirorunental Quality (DEQ) from the City of 
Coburg. The petition requests the Environmental 
Quality Commission (EQC) to amend two 
temporary rules related to the Clean Water State 
Revolving Fund loan program. 

DEQ's Role: 
DEQ is responsible for protecting and enhancing 
Oregon's water and air quality, for cleaning up 
spills and releases of hazardous materials, and 
for managing the proper disposal of hazardous 
and solid wastes. The EQC is a five-member 
citizen panel appointed by the governor to serve 
as DEQ's policy and rulemaking board. The 
EQC adopts rules, establishes policies) issues 
orders, and judges appeals of fines and other 
DEQ actions. 

Comments due: 
Written comments due: 5 p.m., August 4, 2009. 

Opportunity for oral comments: 
An opportunity to present oral comments will be 
provided to members of the public during the 
public forum at the August 21, 2009 EQC 
meeting in Newport, Oregon at the Best Western 
Agate Beach Inn, 3019 North Coast Highway. 
The public forum will begin at approximately. 
11:30 am. 

Where can I send my comments? 
Judy Johndohl 
811 S.W. Sixth Ave. 
Portland, OR 97204-1390 
(503) 229-6896 or toll free at (800) 452-4011 
Fax: (503) 229-6037 
EQCpetition@deq.state.or.us 

Where can 1 get technical information? 
Judy Johndohl 
(503) 229-6896 or toll free at (800) 452-4011 
811 S.W. Sixth Ave. 
Portland, OR 97204-1390 
Fax: (503) 229-6037 
johndohl.judy@deq.state.or.us 

Who is the petitioner? 
A full copy of the rule amendment petition and 
the statement to support the petition submitted 
by Milo Mecham, Attorney for the City of 
Coburg is available at: 
http://\Y'\Yw.deg.state.or.us/wg/loans/loans.htm 
or by contacting Judy Johndohl as listed above. 

Who is the petitioner? 
This petition for proposed rule amendments was 
submitted on June 2, 2009, by Milo Mecham, 
Attorney for the City of Coburg. 

What rule amendments are requested? 
The petitioner is requesting the EQC to amend 
Oregon's CWSRF loan program rules, Oregon 
Administrative Rules (OAR) 340-054-0102 and 
OAR 340-054-0104 as follows (new text is 
underlined and bold): 

1. Include in Project Eligibility under the Act, 
OAR 340-054-0102(1) Eligibility for 
funding under the Act is the same as in OAR 
340-054-0015(1) except for planning as 
defined in OAR 340-054-0010(38), and as 
provided in OAR 340-054-0104. 

2. Include in Use of Funds, Intended Use Plan 
under the Act, OAR 340-054-0104(3) 
Existing Loan Agreement. A borrower with 
a loan agreement executed prior to October 
1, 2008 is not eligible to receive funding 
under the Act for the portion of the project 
funded with that existing loan. For proiects 
in which the total project cost exceeds the 
amount of the loan agreement executed 
prior to October 1, 2008, a borrower that 
is otherwise qualified may receive a 
separate loan agreement for funding 
under the Act, provided that no funds 
received under the Act may be used to 
refinance, reconstruct or repay the loan 
executed prior to October 1. 2008, and 
that the separate loans be accounted for 
separately. 

Who might have an interest? 
Public agencies who are interested in applying 
for a loan under DEQ's CWSRF loan program. 

~ 

N 
i •l 3•1 
State of Oregon 
Department of 
Environmental 
Quality 

Water Quality Division 
Clean Water State 
Revolving Fund Loan 
Program 
811 SWSixthAve. 
Portland, OR 97204-1390 
Phone: (503) 229-6896 

(800) 452-4011 
Fax: (503) 229-6037 
Contact: Judy Johndohl 
E-mail: 
johndohl.judy@deq.state.or.us 

www.oregon.gov/DEQ 

If you received a hard copy of 
this notice in the mail, please 
consider receiving updates via 
e-mail instead. Send your 
request to: 
subscriptions@deq.state.or.us 

Please include your full name, 
e-mail address and mailing 
address so that we can purge 
you from our print mailing list, 
thus saving trees and taxpayer 
dollars. 

Notice Issued: 07/20/09 
By: Judy Johndohl 

Item N 000014 
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What legal requirements apply? 
OAR 137-001-0070 allows any interested person 
to "petition an agency to adopt, amend or repeal 
a rule." OAR 137-001-0070 also identifies the 
information that must be included in the petition 
and dictates that " ... before denying a petition, 
the agency must invite public comment upon the 
rule, including whether options exist for 
achieving the' rule's substantive goals in a way 
that reduces the negative economic impact on 
businesses." Finally, OAR 137-001-0070 dictates 
that the agency "shall, in writing, within 90 days 
after receipt of the petition, either deny the 
petition or initiate rulernaking proceeding." OAR 
340-011-0046 clarifies that the EQC will 
generally serve as the decision maker for 
petitions submitted in accordance with OAR 
137-001-0070. 

What happens next? 
The allowed 90-day window for an EQC 
decision on the petition expires on September 2, 
2009. DEQ will review the petition and prepare a 
staff report to be presented to the EQC at its 
August 21, 2009 meeting in Newport, Oregon. 
The staff report will include discussion of 
potential impacts of the proposed amendments 
and the DEQ)s recommendation to the EQC 
regarding action on the petition. DEQ will also 
provide the EQC a summary and discussion of 
written comments received during the comment 
period. EQC will provide a final opportunity for 
members of the public to provide oral comments 
at their August 21, 2009 meeting before making 
a decision on the petition. 

DEQ's staff report will be made available for 
public review before the August meeting of the 
EQC. The EQC agenda for the August meeting 
and the DEQ's staff report will be posted on the 
DEQ website when it is available: 
http://www.oregon.gov/DEO/EOC/index.shhnl 

Accessibility information 
DEQ is committed to accommodating people 
with disabilities. Please.notify DEQ of any 
special physical or language accommodations or 
if you need information in large print, Braille or 
another format. To make these arrangements, 
contactDEQ Communications & Outreach (503) 
229-5696 or toll free in Oregon at (800) 452-
4011; fax to 503-229-6762; or e-mail to 
deqinfo@deq.state.or.us. 

People with hearing impairments may call 
DEQ's TI'Y number, (503) 229-6993. 

Item N 000015 



State of Oregon 

Department of Environmental Quality Memorandum 

Date: 

To: 

From: 

Subject: 

Why This is 
Important 

Background 

July 28, 2009 

Environmental Quality co1i'j8il~ ()
1 

A 

Dick Pedersen, Director )./ u}I ' 
/,. 

Agenda Item 0, Action Item: Pollution Control Tax Credit Considerations 
August 20-21, 2009 EQC Meeting 

The Environmental Quality Connnission approves or denies the 
certification of a pollution control facility. 

The EQC certification entitles an Oregon taxpayer to subtract up to 3 5 
percent of the certified facility cost from its Oregon tax liability. The 
taxpayer may take the tax credit in equal parts over the remaining useful 
life of the facility, but for no more than ten years. Oregon law permits 
certificate holders to begin using the tax credit in their tax year that 
coincides with the year in which the EQC certified the facility. 

The Pollution Control Facilities Tax Credit regulations direct the EQC 
to "certify a pollution control, solid waste, hazardous waste or used oil 
facility or portion thereof, if the connnission finds that the facility 
qualifies as a pollution control facility." ORS 468.170 (4)(a). 

Department The Department of Environmental Quality recommends the EQC: 
Recommendation 

EQCAction 
Alternatives 

• Approve Pollution Control Facilities Tax Credit applications 
sunnnarized in Attachment A and detailed in Attachment B. 

• Transfer certificates summarized in Attachment A and 
presented in Attachment C. 

The EQC may postpone an application to a future meeting ifthe EQC: 

• 

• 

Requires additional information from DEQ or the applicant; 
or 

Makes a determination different from DEQ that may have an 
adverse effect on the applicant. 
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Attachments 

Available Upon 
Reqnest 

Approved: 

A. 
B. 
C. 
D. 

Summary of Recommendations 
Background and References for Final Certification 
Certificate Administration 
Tax Expenditure Liability Report 

ORS 468.150 to 468.190 and OAR 340-016-0005 to 340-016-0080 

Section: 

Division: 

Report Prepared By: Maggie Vandehey 
Phone: (503) 229-6878 



From Attachment B: Recommended for Approval 

Attachment A 
Summary of Recommendations 

Tab App# Applicant Claimed Certified 
Max 

Difference % Allocable Percent Tax Credit 

i"'.i':_ __ ..... i ~!~~~!La.nz..C:a.bi~.,t.~l1.op.,1n_c:... ________ ~.--S311,.1.9§~--- S242,9241 f6~_2:.2,, 
j"-ir··-· ..... L_.29.ll.CJ.\1"1!l_Corporation and Subsidiarie.s_·-··--·--L .... ...SJ:,~5,2'l!li_ __ Sl,5~5,.239 1 -·------.S.'l.! 
:Air I 7982]0regon Metallurgical Corporation i S27,551' . S32,25ll S4,700i 

~at Re~J __ 7983]su~R.;t;;;;"&ii;~;,~iing ___ =:~==---c=. S449,428=::J:~49,428L ____ soi 
jAir j 7985IRoseburg Forest Products Company · i Sl,021,504• S862,562; (S158,942)1 
~-----T---·--[Ra;----·---·-··-·-·········--····--··---~-------.---·---·- ·. I 

l~~Fs---+-~~~f~~~~:i~g~f~;J:~~~~'.;~;:PaJ1y 
1 

S~~~'.~~~----S~~::~!~i ~61 
-, --~:-------~----r-.-~---.-·--·-~------.. --·--.·--·--~---~~--~~~-------- ·----···:··~----------~----~------.-1 

INPS I 79881Daniel D. & Stephen C Sandau : S39,228' S39,228] SOI 

100% 35% -·--- $85,023 

100% -·---~?!? ____ ,__ $558,~~ 
100% 35% Sll,288 

, 35% ~---$151,300 
r ----35% --,---$-301,897 

I 35% _i ____ s114,191 

: ---35% :-------- $29,416 
... 35%_! ____ $i3,73o 

EQCAction 

,. ____ ,___ - _____________ .. __ ........... __ . .. ... F... ·--7:1 

l~ater -~L __ 79~~ '!:!1-~~E!~~~?-- .. -~-----------~-~z~o: $710 ~---$_01 
j_i:i~ _____ _! __ 799_(l_ ()iamond RB. LLC.. ! __ S}_5,000 S35,000

1 
• _,, ......... So] 

jMat Rec I 7992 Western Oregon Waste-Valley ; S60,329I S67,128j S6,799j ,-----r·-- . -----·---------.. ·---,~ s -----,---.. -s s .... , 
iWater , 7994 Norm Poole Ori, Inc. ! 147,698' 147,698 O; 
iw~t;;;····-r-Jggs Parisa Sepehri -~----;----··--Sl,064! Sl,064 ----· .... So": 

100% 

100% 

100% 

100% 

100% 

100% 

100% 

35% ! S249 

~~~~ .~-il~~:=~-=:!~:-~I I 
;--------- --·-···-·-··--·---~--r-----------
!Mat Rec L 7997 Umpqua Bank Leasing I Sll3,755, Sll3,755 so; 

!~-~~-~-~~·---+-~-· 7998jP;i·d;Dj~p~;;,JC~mpany ----~------L- -$-366:720! S-~~!.?_~---~-~1 
iMat Rec i 79991w_~ste Connections o.f .. Oregon, Inc: ___ + $222,720_i $222,720f ___ ~ _____ SOi 
iNPS I 8001iNash Contracting LLC $110,000! $110,000;: $DI 
1-~ ·- -----~-·-·-·.--~-----· ' ··---1 

17 Applications 

From Attachment C: Certificate Administration 

Action 

Transfer 

Cert# Transaction 

10354 Sold Hillsboro Preprint 

Includes Far West Fibers 
10357 Sold Albany Container Mill 

Includes Albany Paper Mill 

10676 Sold Albany Container Mill 
11315 Sold Company 

Attachment A: 

Sum S 4,914,179 s 4,698,464 

Average $ 289,069 s 276,380 

Minimum s 710 s 710 

Maximum $ 1,595,239 s 1,595,239 

From 

Weyerhaeuser 

PO Box9777 
Federal Way, WA 

Landscape East & West 

8850 SE 76th Drive 

Portland, OR 

100% - 35% _, -·--· S372 
100% i .. _'3?~-i S39,814 
100% i 35% Sl28,352 
100% ! 35% 
100% 

('·-

35% 

To 

International Paper 

6400 Poplar Avenue 
Memphis, TN 

No address change 
Taxpayer ID change 

I 

1 

s 

s 

s 

s 

S77,952 
S38,500 

1,644,462 

96,733 

249 

558,334 

-

I I 

Summary of Recommendations 
Page 1 
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Attachment B 
Background and References for 

Final Certifications 

Recommendation 

The Department of Environmental Quality recommends that the Environmental Quality Commission 
approve $1,644,462 in tax credits to 17 pollution control and material recovery facilities summarized 
in Attachment A and detailed in this attachment. 

To malce its recommendation, DEQ relied on the application records, the Pollution Control Facilities 
Tax Credit regulations, pertinent legal advice, and previous EQC decisions and directions. 

Organization of Application Reviews 

DEQ organized the application reviews in application ascending order behind the tabs for the 
. following categories. 

Tax Credit Type 

1. Air Pollution Controls 
2. Alternatives to Field Burning 
3. Material Recovery 
4. Nonpoint Source Pollution Controls 
5. Water Pollution Controls 

Each tab includes three sections: 

1. Recommendation and Eligibility Criteria 
2. Reviews 
3. References 

Tab 

Air 
Alt FB 
Mat Rec 
NPS 
Water 

Each tab includes the eligibility criteria and the decisions required for certifying a pollution control or 
material recovery facility and for determining the amount of the tax credit. Each tab and the reviews 
behind the tab provide DEQ's analysis regarding the: 

• Facility's qualifications for certification as a pollution control facility 

• Eligible facility cost 

• Percentage of the tax credit attributed to pollution control 

• Maximum allowable tax credit. 

Attachment B: Background and References for Final Certifications 
Page 1 
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DEQ will use the information in this attachment to: 

• Notify the applicants of the EQC's certification 

• Develop the Pollution Control Facility Tax Credit Certificate 

• Develop the taxpayer's Department of Revenue form for claiming the credit on the 
Oregon Tax Return, and 

• Develop reports for the EQC, agency management, the Department of Revenue, the 
Governor's Office, Legislators and other interested parties 

Pollution Control Facility Certification Authority 

ORS 468. l 70(4)(a) provides the EQC its authority to certify pollution control facilities. 

Regulation 

468.1701 (4)(a) The commission shall certify 
a pollution control, solid waste, hazardous waste or 
used oil facility or portion thereof, for which an 
application has been made under ORS 468.165, if 
the commission finds that the facility: 

(A) Was erected, constructed or installed in 
accordance with the requirements of ORS 
468.165 (1); 

(B) Is designed for, and is being operated or 
will operate in accordance with the 
requirements of ORS 468.155; and 

(C) Is necessary to satisfy the intents and 
purposes of ORS 454.010 to 454.040, 454.205 
to 454.255, 454.505 to 454.535, 454.605 to 
454.755, ORS chapters 459, 459A, 466 and 467 
and ORS chapters 468, 468A and 468B and 
rules thereunder. 

Department Interpretation 

The applicant filed a valid 
application. 

The applicant constructed the 
facility after effective date of 
authorizing legislation. 

The facility meets the definition of a 
pollution control facility. 

The facility is necessary to satisfy 
DEQ administered regulations. 

1 ORS 468.170 Action on application; rejection; appeal; issuance of certificate; certification. 

Attachment B: Background and References for Final Certifications 
Page 2 
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ORS 468.170(1) provides EQC with the authority to certify the facility cost and the portion of the 
cost allocable to pollution control. ORS 468.170(10) provides authority to certify the applicable 
percentage (Maximum Allowable Percentage) of the certified cost of the facility eligible for tax 
credit. 

Regulation 

468.170 (I) The Environmental Quality 
Commission shall act on an application for 
certification before the I 20th day after the filing of 
the application under ORS 468.165. The action of 
the commission shall include certification of the 
actual cost of the facility and the portion of the 
actual cost properly allocable to the prevention, 
control or reduction of air, water or noise pollution 
or solid or hazardous waste or to recycling or 
appropriately disposing of used oil. 

The actual cost or portion of the actual cost 
certified may not exceed the taxpayer's own cash 
investment in the facility or portion of the facility. 
Each certificate shall bear a separate serial number 
for each such facility. 

468.170 (I 0) If the construction or installation of 
a facility is commenced after December 31, 2005, 
the facility may be certified only if the facility or 
applicant is described in ORS 468.173 (3). A 
facility described in ORS 468.173 (2) for which 
construction or installation is commenced after 
December 31, 2005, may not be certified under this 
section. 

Department Interpretation 

The certified facility cost represents 
the actual cost. 

The claimed items control 
pollution, solid or hazardous waste, 
or recycle. 

The cost represents the applicant's 
investment. 

The applicant, the facility or the 
location of the facility qualifies for a 
maximum percentage above zero (0) 
percent. 

Attachment B: Background and References for Final Certifications 
Page 3 
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Air Pollution Controls 

Recommendations and Eligibility Criteria 

DEQ recommends the EQC approve $1,083,589 in tax credits to six applicants for air- cleaning 
devices (facilities) used to reduce air pollution. Each facility is eligible for a tax credit because it 
meets the criteria in: 

0 ORS 468.155 (l)(a) and OAR 340-016-0060 (2)(a) - The principal purpose of the facility is to 
reduce air pollution in response to a DEQ, federal EPA or a regional air pollution authority 
imposed condition, or the sole purpose of the facility is to reduce a substantial quantity of air 
pollution. 

0 ORS 468.155 (1 )(b )(B) - The facility accomplishes the prevention, control or reduction by 
disposal or elimination of air pollution, air contaminants or air contamination source and the use 
of an air cleaning device defined in ORS 468A.005. 

0 ORS.468.170 (4)(a) - The facility satisfies the intents and purposes of ORS chapter 468A - Air 
Pollution. 

0 ORS 468.155(3), ORS 468.170(1) and OAR 340-016-0070 - The facility cost recommended for 
certification represents the actual pollution control cost of the installation and does not exceed 
the taxpayer's (applicant) own cash investment in the facility. 

0 ORS 468.190 (3) for facilities that cost less than $50,001, ORS 468.170(1) and ORS 468.190(1) 
for facilities that cost over $50,000 - The applicant accurately determined and DEQ verified the 
percentage of the facility cost allocable to air pollution control. 

0 ORS 468.173(3)(h) - The maximum tax credit is 35 percent because the applicant submitted 
applications between January 1, 2002, and December 31, 2008, inclusively, and the certified 
cost would not exceed $200,000, or the facility is located in an enterprise zone or economically 
distressed area at the time of certification. 

Attachment B: Air Pollution Controls 
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Reviews 

7959 

Lanz Cabinet Shop, Inc. 
S Corp 93-0581543 

Description 

Facility Cost $242,924 
Percentage Allocable X 100% 
Maximum Percentage X 35% 

~~~~~~~~~ 

Tax Credit $85,023 

A Carothers & Sons, LTD baghouse system, serial number 3820 

Lanz Cabinet Shop, Inc manufactures wood cabinets. The manufacturing process includes sawing, 
sanding, gluing, coating and assembling parts prior to shipping the finished cabinets. 

The applicant claims a baghouse system to control particulate matter (PM) emissions from the 
woodworking operations on a new production line. The baghouse system includes one 50,000 cubic 
feet per minute (cfrn) baghouse containing 330 bags and a 30,000 cfm baghouse containing 225 bags. 
The 16 ounce polyester bags are 6 inches by 12 feet. 

The principal purpose of the facility is to prevent approximately 40 tons per year of PM and PMlO 
from being emitted to atmosphere. The baghouse system emits less than one ton per year of PM and 
PMlO. 

The baghouse system purges through a dump system that collects the particulate and dumps it 
through an airlock into trucks. The dump system recovers approximately 2,178 tons of wood fiber 
each year. 

DEQ subtrated $106,882 for interior ductwork and added $38,610 which is the eligible but unclaimed 
engineering cost prorated to the eligible facility cost. The cabinet shop qualifies for the 3 5 percent tax 
credit because it is located in the West Eugene enterprise zone. 

The EQC has issued 8 certificates to the applicant at this location. The previously certified facilities 
are still in operation; therefore, the claimed facility is not a replacement. 

Applicant Address 
3025 West 7th Place 
Eugene, OR 97402 

Attachment B: 

Facility Address 
Same as the applicant's address. 

Air Pollution Controls 
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7980 

Intel Corporation and Subsidiaries 
C Corp 94-1672743 

Description 

Facility Cost $1,595,239 
Percentage Allocable X 100% 
Maximum Percentage X 35% 

~~~~~~~~~ 

Tax Credit $558,334 

One Munters model IZS-DS2900-TH Zeolite Rotor Concentrator 

Intel's Aloha campus uses various chemical and mechanical processes to develop semiconductor 
features on semiconductor wafers initiated at other Intel facilities. Organic chemicals (propylene 
glycol monomethyl ether, cyclohexanone, ethanol, and propylene glycol methyl ether acetate) used in 
the process emit volatile organic compound (VOC) vapors. 

The applicant claims a Munters Corporation unit containing the zeolite concentrator followed by the 
thermal oxidation component to meet DEQ's air contaminant discharge permit (ACDP). The claimed 
facility prevents approximately 20 tons of regulated Hazardous Air Pollutants (HAPs) from release to 
atmosphere each year. 

The state issued 24 certificates to Intel Corporation - 13 to the Aloha campus and 11 to other 
locations. The applicant qualifies for the 35 percent certification because they are ISO 14001 
certified. The applicant constructed the claimed facility to meet increased production; therefore, the 
facility is not a replacement to a previously certified facility. Awarded commercial bid sununaries, 
purchase orders, change orders and project documentation established the actual cost of the claimed 
facility. The applicant accurately excluded project costs unassociated with pollution control including 
interior ductwork according to EQC direction. 

Applicant Address 
2200 Mission College Drive, SC4-26 
Santa Clara, CA 95052 

Attachment B: 

Facility Address 
Intel Aloha Campus 
3585 SW 198th Street 
Aloha, Oregon 97007 

Air Pollution Controls 
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7982 

Oregon Metallurgical Corporation 
C Corp 95-2316679 

Description 

One 48" diameter by 13' 6" tall filter tank 

Facility Cost $32,251 
Percentage Allocable X 100% 
Maximum Percentage X 35% 

~~~~~~~~~ 

Tax Credit $11,288 

The Allvac Albany Facility produces, refines and forms titanium metal and titanium metal alloys. 
The major raw materials are titanium tetrachloride, magnesium metal, and recycled titanium chips. 
To produce ingots, the company uses recycled titanium chips or titanium sponge formed from reacted 
titanium tetrachloride and magnesium metal. The company then fabricates the ingots into billets or 
other stock to meet customer specifications. 

The company uses the Plasma Arc Furnace in titanium processing. The gas in the furnace produces 
particulate. The applicant claims a filter tank that contains water in the' lower part and three-feet of 
glass-filled polypylene packing material in the upper part. Spray nozzles keep the packing moist. The 
sole purpose of the water filter is to capture about 0 .5 ton of particulate emissions each year. The 
plant's wastewater treatment system removes the particulate from the water. 

A project cost summary, an invoice and cancelled check document the claimed cost. Claimed labor 
costs equal the actual employee rate times hours worked on the project as documented by labor 
records. DEQ added the cost of eligible tank modifications. 

The State of Oregon issued 11 Pollution Control Facilities Tax Credits to Oregon Metallurgical 
Corporation and ORMET, both known as Allvac. Additionally, the state issued 141 certificates to 
TDY Industries, Inc and Telydyne Wah Chang Albany. The claimed facility does not replace a 
previously certified facility. 

Applicant Address 
530 34th Avenue SW 
Albany, OR 97321 

Attachment B: 

Facility Address 
Same as the applicant's address. 

Air Pollution Controls 
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7985 

Roseburg Forest Products Company 
C Corp 93-1240670 

Description 

Facility Cost $862,562 
Percentage Allocable X 100% 
Maximum Percentage X 35% 

~~~~~~~~-

Tax Credit $301,897 

One Geoenergy Geocat single regenerative catalytic oxidizer (RCO) , 

Roseburg Forest Products Company in Coquille is a wood products manufacturing complex that 
manufactures finished plywood, 

The plywood manufacturing process begins by steaming the logs prior to cutting the veneer. The 
company dries the veneer prior to assembling it into plywood, Pollutants from the process includes 
particulate matter (PM, PMlO, and volatile organic compounds (VOCs) from the veneer dryers and 
carbon monoxide (CO) and nitrogen oxide (NOx) from the combustion of the natural gas used to fuel 
the dryers, 

The applicant claims an RCO to capture VOCs from the veneer drying process. The principal purpose 
of the RCO is to meet the conditions of the applicant's Title V Operating Permit #06-0010. The RCO 
has a rated control efficiency of 95% for VOCs and emits approximately 68.3 tons per year. The old 
scrubber emitted 123.1 tons per year. 

The state issued 26 Pollution Control Facilities Tax Credits to the applicant and 4 to the Coquille 
Complex. The new RCO replaced three Burley Wet Scrubbers installed on veneer dryer# 5. In 1998, 
the state certified one of the replaced scrubber as a pollution control facility. The applicant claimed 
$1,021,504 in facility cost but did not consider the like-for-like replacement of the previously 
certified facility. Two thirds of the cost ($681,003) is eligible for the full credit and one third is 
eligible for the difference between the cost the new facility and the like-for-like replacement cost of 
the original facility. DEQ calculated inflationary factor shown below using the Consumer Price Index 
(CPI) - All Urban Consumers as published by the Bureau of Labor Statistics consistent with ORS 
468.155(3)(e)(A), OAR 340-016-0010(6) 6) and approved guidelines. 

208.556 =CPI in 2007 when the replacement RCO was placed in service 
110.9 = CPI in 1987 when the replaced scrubber was placed in service 
Inflationary factor= ((208.556-110.9) + 110.9) +1=1.88 

Attachment B: Air Pollution Controls 
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To determine the eligible facility, DEQ used the inflationary factor to calculate the like-for-like 
replacement cost then subtracted one-third the RCO cost. 

Certified replaced scrubber cost (1987) 
Inflationary factor based on CPI 
Like-for-like replacement cost 
One-third RCO cost 
Ineligible replacement cost 

Applicant Address 
PO Box 1088 
Roseburg, OR 97470 

Attachment B: 

$96,574 
x 1.88 

$181,559 
($340,501) 
($158,942) 

Facility Address 
Roseburg Forest Porducts Company 
Cedar Point Road 
Coquille, OR 97423 

Air Pollution Controls 
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7986 

Roseburg Forest Products Company 
C Corp 93-1240670 

Description 

Facility Cost $327,992 
Percentage Allocable X 100% 
Maximum Percentage X 35% 

~~~~~~~~-

Tax Credit $114,797 

Two model RF 484-10 Donaldson baghouses, IDs M-23 BH8 and M-23 BH9 
One model RF 232-10 Donaldson baghouse, ID M-23 BHIO 

Roseburg Forest Products Company in Dillard is a wood products manufacturing complex that 
manufactures lumber, plywood and particleboard from whole logs and furnish. 

The lumber and sawmill operations debark whole logs and cut them to size. The company sells the 
rough-cut material as-is or planes and kiln dries it. The company uses the residual material to fuel 
the mill's steam generators or turbines. 

The applicant claims three baghouses to capture particulate matter (PM) and PM! 0 from the existing 
studline planer, 14' planer, and trim saw and chipper, and the new trim saw. The principal purpose of 
the baghouses is to meet the conditions of the applicant's Title V Operating Permit #I 0-0025. 

The baghouses have a rated control efficiency of99.98%. The emissions from the new baghouses are 
approximately .17 tons of PM per year. The claimed facility prevents approximately 7.3 7 tons of 
additional PM from emission to atmosphere each year. 

The applicant accurately subtracted the present value of the Business Energy Tax Credit ($346,971) 
and the Energy Trust grant ($346,971) from the facility cost. The state issued 26 Pollution Control 
Facilities Tax Credits to the applicant and 17 to the Dillard Complex. The state did not issue 
certificates for the cyclones previously installed on the existing equipment. 

Applicant Address 
PO Box 1088 
Roseburg, OR 97470 

Attachment B: 

Facility Address 
Roseburg Forest Products Compnay 
I 0500 Old 99 South 
Dillard, OR 97432 

Air Pollution Controls 
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7990 

Diamond RB. LLC 
LLC 47-0864020 

Description 

Facility Cost $35,000 
Percentage Allocable X 100% 
Maximum Percentage X 35% 

~~~~~~~~~ 

Tax Credit $12,250 

One Carouthers and Sons, Ltd. HEI Series Baghouse, model CSLl30TR10 

Diamond RB, LLC cleans and packages grass seed for domestic and international sale. 
The seed cleaning process separates dust, chaff and weeds from the grass seed using 
screens and air. During this process, dirt and dust becomes suspended in the air. The 
applicant claims an 18,000-20,000 cfrn (cubic feet per minute) baghouse to capture 
particulate matter. The sole purpose of the baghouse is to prevent approximately 35 tons 
of particulate matter from release to atmosphere each year. 

The applicant accurately excluded the internal ductwork costs from the application. EQC 
has issued three certificates to members of the LLC; two to Richard D Baker and one to 
Richard D Baker and Russell Baker. The claimed facility is not a replacement of any 
previously certified facility. 

Applicant Address 
32351 Diamond Hill 
Harrisburg, OR 97446 

Attachment B: 

Facility Address 
Same as the applicant's address. 

Air Pollution Controls 
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References 

ORS 468.1552 

(l)(a) As used in ORS 468.155 to 468.190 and 468.962, unless the context requires 
otherwise, "pollution control facility" or "facility" means any land, structure, building, 
installation, excavation, machinery, equipment or device, or any addition to, 
reconstruction of or improvement of, land or an existing structure, building, installation, 
excavation, machinery, equipment or device reasonably used, erected, constructed or 
installed by any person if: 

(A) The principal purpose of such use, erection, construction or installation is to 
comply with a requirement imposed by the Department of Environmental Quality, 
the federal Environmental Protection Agency or regional air pollution authority to 
prevent, control or reduce air ... pollution ... ; or 

(B) The sole purpose of such use, erection, construction or installation is to prevent, 
control or reduce a substantial quantity of air ... pollution ... 

(1 )(b) Such prevention, control or reduction required by this subsection shall be 
accomplished by: ... (B) The disposal or elimination of or redesign to eliminate air 
contaminants or air pollution or air contamination sources and the use of air cleaning 
devices as defined in ORS 468A.005; ... 

ORS 468A.005 provides the following definitions. 

Air contamination is dust, fume, gas, mist, odor, smoke, vapor, pollen, soot, carbon, acid 
or particulate matter or any combination thereof. 

Air pollution is the presence in the outdoor atmosphere of one or more air contaminants, 
or any combination thereof, in sufficient quantities and of such characteristics and of a 
duration as are or are likely to be injurious to public welfare, to the health of human, 
plant or animal life or to property or to interfere unreasonably with enjoyment of life and 
property throughout such areas of the state as shall be affected thereby. 

2 Definitions for ORS 468.155 to 468.190 and 468.962 

Attachment B: Air Pollution Controls 
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Air contamination source is any source at, from, or by reason of which there is emitted 
into the atmosphere any air contaminant, regardless of who the person may be who owns 
or operates the building, premises or other property in, at or on which such source is 
located, or the facility, equipment or other property by which the emission is caused or 
from which the emission comes. 

An air cleaning device is any method, process or equipment that removes, reduces or 
renders less noxious air contaminants prior to their discharge in the atmosphere. 

OAR 340-016-00603 

(4) Eligible Activities. The facility shall prevent, reduce, control, or eliminate: ... (a) Air 
contamination by use of air cleaning devices as defined in ORS 468A.005 or through 
equipment designed to prevent, reduce or eliminate air contaminants prior to discharge to 
the outdoor atmosphere; ... 

3 Eligibility 

Attachment B: Air Pollution Controls 
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Alternatives to Open Field Burning 

Recommendations and Eligibility Criteria 

DEQ recommends the Commission approve $29,416 in tax credits to one grass-seed 
grower who invested in alternatives to field burning. The facility is eligible for a tax 
credit because it meets the criteria in: 

0 ORS 468.155 (l)(a)(A) and OAR 340-016-0060 (2)(a)- The principal purpose of 
the facility is to reduce the maximum acreage to be open burned in compliance with 
OAR 340-266-0060 - Acreage Limitations, Allocations. 

0 ORS 468.150 and OAR 340-016-0060 ( 4)(b) - The grower invested in an eligible 
method for reducing the number of grass seed acres requiring open field burning. 

0 ORS.468.170 (4)(a)- The facility satisfies the intents and purposes of ORS chapter 
468A - Air Pollution. 

0 ORS 468.155(3), ORS 468.170(1) and OAR 340-016-0070 - The facility cost 
recommended for certification represents the actual pollution control cost of the 
installation and does not exceed the taxpayer's (applicant) own cash investment in 
the facility. 

0 ORS 468.190 (3) for facilities that cost less than $50,001, ORS 468.170(1) and 
ORS 468.190(1) for facilities that cost over $50,000 - The applicant accurately 
determined and DEQ verified the percentage of the facility cost allocable to air 
pollution control. 

0 ORS 468. l 73(3)(f) - The maximum tax credit is 35 percent because the applicant 
submitted. their applications between January 1, 2002, and December 31, 2008, 
inclusively, and the certified facility cost does not exceed $200,000 or the facility is 
located in an economically distressed area. 

Attachment B: Alternatives to Open Field Burning 
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Reviews 

7987 

Facility Cost $84,045 Daniel D. Sandau (50%) and 
Stephen C. Sandau (50%) 
LLC 20-2396650 Percentage Allocable X 100% 

Maximum Percentage X. ______ _:3:..c5cc0!.c::o_ 
Tax Credit $29,416 

Description 

Drainage tile system: 76,519' of 4" pipe, 1,129' of 6" pipe, 2,260' of 8" pipe, fittings, 1 
catch basin and 1 outlet 

Daniel D. Sandau and Stephen C. Sandau own 862 acres and lease an additional 569 
acres. One thousand two hundred eighty nine acres are under perennial grass seed 
cultivation. The co-applicants open field burned an average 439 of acres from 2005 to 
2007. 

The co-applicants claim drainage tile installed on tax lots R23700, R23705, R21751, 
R21753, R23735, R29147, R29790-93. The principal purpose of the claimed facility is to 
prevent air pollution by removing 115 acres from open field burning to plant alternative 
crops (berry and grape) that do not require burning. 

The EQC issued five certificates to the co-applicants and one to Sandau Ent. Inc. Paid 
invoices and cancelled checks accurately document the facility cost. The facility is not a 
replacement to a previously of any previously certified facility. 

Applicant Address 
775 78th Avenue NE 
Salem, OR 97301 

Attachment B: 

Facility Address 
677 78TH Avenue NE 
Salem, OR 97317 

Alternatives to Open Field Burning 
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References 

ORS 468.1504 

After alternative methods for field sanitation and straw utilization and disposal are 
approved by the Department of Environmental Quality, "pollution control facility," as 
defined in ORS 468.155, shall include such approved alternative methods and persons 
purchasing and utilizing such methods shall be eligible for the benefits allowed by ORS 
468.155 to 468.190 and 468.962. [1975 c.559 §15; 1999 c.59 §136] 

Note: 468.150 was enacted into law by the Legislative Assembly but was not added to or 
made a part of ORS chapter 468 or any series therein by legislative action. See Preface to 
Oregon Revised Statutes for further explanation. 

OAR 340-016-00605 

( 4) Eligible Activities ... (b) Alternatives to Open Field Burning. The facility shall 
reduce or eliminate: 

(A) Open field burning and may include equipment, facilities, and land for gathering, 
densifying, handling, storing, transporting and incorporating grass straw or straw 
based products; 

(B) Air quality impacts from open field burning and may include propane burners or 
mobile field sanitizers; or 

(C) Grass seed acreage that requires open field burning. The facility may include: 
(i) Production of alternative crops that do not require open field burning; 
(ii) Production of rotation crops that support grass seed production without 

open field burning; or 
(iii) Drainage tile installations and new crop processing facilities. 

4 
Field sanitation, and straw utilization and disposal methods as "pollution control facilities" 

5 Eligibility 

Attachment B: Alternatives to Open Field Burning 
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Material Recovery 

Recommendations and Eligibility Criteria 

DEQ recommends that the EQC approve $426,913 in tax credits to 5 applicants who invested in 
recycling containers and truck (facilities) used in a material recovery process. Each facility is eligible 
for a tax credit because it meets the criteria in: 

0 ORS 468.155 (l)(a) and OAR 340-016-0060 (2)(a)- The sole purpose of the facility is to 
prevent, control, or reduce a substantial quantity of solid waste. 

0 ORS 468.155 (l)(b)(D), OAR 340-016-0010(7) and OAR 340-016-0060(4)(e)-The facility 
prevents, controls, or reduces waste material by using a material recovery process. The process 
obtains useful material from material that would otherwise be solid waste. 

0 ORS.468.170 (4)(a) - The facility satisfies the intents and purposes of ORS chapter 459A
Refuse and Recycling. 

0 ORS 468.155(3), ORS 468.170(1) and OAR 340-016-0070-The facility cost recommended for 
certification represents the actual material recovery cost and does not exceed the taxpayer's 
(applicant) own cash investment in the facility. 

0 ORS 468.190 (3) for facilities that cost less than $50,001, ORS 468.170(1) and ORS 468.190(1) 
for facilities that cost over $50,000 - The applicant accurately determined and DEQ verified the 
percentage of the facility cost allocable to material recovery. 

0 ORS 468.173(3)( d) - The maximum tax credit is 35 percent because the applicants submitted 
their applications between January 1, 2002, and December 31, 2008, inclusively, and the 
applicant uses the certified facility in a material recovery process or for recycling. 

Attachment B: Material Recovery 
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Reviews 

7983 

Sunset Refuse & Recycling 
C Corp 93-1131527 

Description 

Facility Cost $449,428 
Percentage Allocable X 100% 
Maximum Percentage X 35% 

~~~~~~~~~ 

Tax Credit $157,300 

9,172 96-gallon roll carts with lids, serial numbers C9206151 through C9215322 

Western Oregon Waste, operating as Sunset Refuse & Recycling in Clatsop County, is a solid waste 
and recycling collection company that serves 13,719 customers. The company claims roll carts 
placed with residential customers to accumulate commingled recyclable materials. The company 
collects and delivers the material to their plant to remove any contaminates. The company then 
delivers the material to a sorting facility where the material is processed for delivery to end markets 
for recycling into new products. 

The sole purpose of the carts is to remove approximately 2,300 tons ofrecyclable materials from 
landfill disposal each year. 

Paid invoices, purchase orders and a check summary documented the claimed facility cost. The 
applicant and DEQ used the standard method in OAR 340-016-0075 (3) for determining the 
percentage of the facility cost allocable to pollution control. The EQC issued nine certificates to 
Western Oregon Waste; three of those to Sunset Refuse & Recycling. The claimed facility provides a 
new commingled recycling program and does not replace previously certified facilities. 

Applicant Address 
PO Box 509 
McMinnville, OR 97128 

Attachment B: 

Facility Address 
Western Oregon Waste - Coast Operations 
2320 SE 12th Place 
Warrenton, OR 97128 

Material Recovery 
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7992 

Western Oregon Waste-Valley 
C Corp 93-0724867 

Description 

Facility Cost $67 ,128 
Percentage Allocable X 100% 
Maximum Percentage X 35% 

~~~~~~~~-

Tax Credit $23,495 

1,272 95-gallon recycling carts, serial numbers C921693 through C9218234 

Western Oregon Waste is a solid waste and recycling collection company serving its 18,399 
customers in Yamhill County. The company claims carts placed with residential and commercial 
customer to accumulate recyclable materials. 

The carts are part of a recovery process that removes approximately 2,769 tons ofrecyclable 
materials from landfill disposal each year. 

DEQ added $4,800 in eligible freight costs and $1,999 to correct a calculation error. Paid invoices, 
purchase orders and a check summary documented the claimed facility cost. The applicant and DEQ 
used the standard method in OAR 340-016-0075 (3) for determining the percentage of the facility 
cost allocable to pollution control. The EQC has issued nine certificates to Western Oregon Waste; 
four were for the Valley Operations. The carts do not replace previously certified facilities. 

Applicant Address 
PO Box 509 
McMinnville, OR 97128 

Attachment B: 

Facility Address 
1850 NE Lafayette A venue 
McMinnville, OR 97128 

Material Recovery 
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7997 

Umpqua Bank Leasing 
C Corp 93-1261319 

Description 

Facility Cost $113,755 
Percentage Allocable X 100% 
Maximum Percentage X 35% 

~~~~~~~~-

Tax Credit $39,814 

2,300 65-gallon recycling roll carts with lids manufactured by Rehrig Pacific Company, serial 
numbers DEIOOlOOO - DEI003299 

Umpqua Bank Leasing (lessor) is a commercial bank that purchased recycling carts leased to Mel 
Deines Sanitary Service, Inc. (lessee). The lessee is a residential (2,320 customers) and commercial 
(51 customers) solid waste and recycling collector in unincorporated Clackamas County and the City 
of Milwaukie. The recycling carts will accumulate recyclable materials from residential customers. 

The sole purpose of the recycling carts is prevent approximately 204 tons ofrecyclable materials 
from disposal in a landfill each year. The lessee delivers the recyclable materials to K.B. Recycling 
in Clackamas, Oregon for additional processing. K.B. Recycling then sells the material to the 
appropriate mills to use in the manufacture of new products. 

Paid invoices documented the claimed facility cost. The applicant and DEQ used the standard 
method in OAR 340-016-0075 (3) for determining the percentage of the facility cost allocable to 
pollution control. The State of Oregon has issued 15 Pollution Control Facilities Tax Credit 
Certificates to Umpqua Bauk, two for facilities leased to the lessor and one issued directly to Mel 
Deines Sanitary Service, Inc. certifying 65-gallon yard debris carts. The carts do not replace a 
previously certified facility; therefore, the claimed facility is not a replacement facility. 

Applicant Address 
6400 SW Corbett A venue 
Portland, OR 97239-3558 

Attachment B: 

Facility Address 
Mel Deines Sanitary Service, Inc. 
9301 SE Stanley Avenue 
Milwaukie, OR 97222 
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7998 

Pride Disposal Company 
C Corp 91-1328599 

Description 

Facility Cost $366,720 
Percentage Allocable X 100% 
Maximum Percentage X 35% 

~~~~~~~~~ 

Tax Credit $128,352 

7,580 95-gallon recycling carts with lids manufactured by Otto Environmental Systems, serial 
numbers T23734 through 731414 

Pride Disposal Company is a refuse and recycling colledtion company in Sherwood, King City, 
Durham, Beaverton, Tigard and parts ofunincoporated Washington County; serving 7,471 residential 
and 7,650 commercial customers. 

The applicant claims carts placed with residential customers in parts of unincorporated Washington 
County to accumulate recyclable materials. The sole purpose of the carts is to prevent approximately 
2,463 tons of recyclable materials from landfill disposal each year. The company collects and 
delivers material from the carts to a third-party processor. After separation, the processor sells the 
materials to mills to use in manufacturing new products. 

The EQC has issued five Pollution Control Facilites certificates to Umpqua Bank Leasing for 
facilities leased to Pride Diposal Company but none to the applicant for placement in unincorporated 
Washington County; therefore, the claimed facility is not a replacement to a previously certified 
facility. Paid invoices and cancelled checks documented the claimed facility cost. The applicant and 
DEQ used the standard method in OAR 340-016-0075 (3) for determining the percentage of the 
facility cost allocable to pollution control. 

Applicant Address 
PO Box 820 
Sherwood, OR 97140 

Attachment B: 

Facility Address 
980 SW Tualatin Sherwood Road 
Sherwood, OR 97140 

Material Recovery 
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7999 

Waste Connections of Oregon, Inc. 
93-0599115 

Description 

Facility Cost $222,720 
Percentage Allocable X 100% 
Maximum Percentage X 35% 

~~~~~~~~-

Tax Credit $77,952 

2008 Peterbilt 320 Truck, vehicle identification number 3BPZLOOX18F718 l l 6, with Labrie Expert a 
29-cubic-yard Side Loader, serial# EX07103IDS 

Waste Connections of Oregon, Inc. provides solid waste collection and disposal services to 
residential, commercial and multi-family dwellings. 

The applicant claims a truck used to collect yard debris from 6,500 residential customers in the City 
of Portland. The company delivers the materials to a third-partly composting facility for additional 
processing and manufacture into new products. 

The sole purpose of the truck is to remove approximately 1,234 tons of yard debris from the waste 
stream and landfill disposal each year. 

The EQC issued 61 certificates to the applicant and 21 certificates to Oregon Paper Fiber; however, 
the truck does not replace a previously certified facility. Paid invoices, purchase orders and a check 
summary documented the claimed facility cost. The applicant and DEQ used the standard method in 
OAR 340-016-0075 (3) for determining the percentage of the facility cost allocable to pollution 
control. 

Applicant Address 
3 5 Iron Point Circle, Suite 200 
Folsom, CA 95630 

Attachment B: 

Facility Address 
Oregon Paper Fiber 
12820 NE Marx 
Portland, OR 95630 

Material Recovery 
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References 

ORS 468.1556 

Such prevention, control or reduction required by this subsection shall be accomplished 
by the use of a material recovery process which obtains useful material from material that 
would otherwise be, hazardous waste as defined in ORS 466.005, or used oil as defined 
in ORS 459A.555. ORS 459.005 provides the following definition of solid waste. 

Solid Waste: All useless or discarded putrescible and non-putrescible materials, including 
but not limited to garbage, rubbish, refuse, ashes, paper and cardboard, sewage sludge, 
septic tank and cesspool pumpings or other sludge, useless or discarded commercial, 
industrial, demolition and construction materials, discarded or abandoned vehicles or 
parts thereof, discarded home and industrial appliances, manure, vegetable or animal 
solid and semisolid materials, dead animals and infectious waste as defined in ORS 
459.386. ORS 459.005(24). 

OAR 340-016-00607 

( 4) Eligible Activities. The facility shall prevent, reduce, control, or eliminate hazardous 
waste, solid waste and used oil. The facility shall eliminate or obtain useful material from 
material that would otherwise be solid waste as defined in ORS 459.005, hazardous waste 
as defined in ORS 466.005, or used oil as defined in ORS 468.850. The facility shall 
produce an end product of utilization that is an item of real economic value and is 
competitive with an end product produced in another state. The facility shall produce the 
end product by mechanical processing, chemical processing; or through the production, 
processing, pre-segregation, or use of materials which: 

(A) Have useful chemical or physical properties which may be used for the same or 
other purposes; or 

(B) May be used in the same kind of application as its prior use without change in 
identity. 

6 Definitions for ORS 468.155 to 468.190 and 468.962 
7 Eligibility 
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Nonpoint Source Pollution Controls 

Recommendations and Eligibility Criteria 

DEQ recommends the Commission approve $52,230 in tax credits to two applicants who claim 
nonpoint source (NPS) pollution control facilities. The facilities are eligible for a tax credit because 
they meet the criteria in: 

0 ORS 468.155 (l)(a)(B), OAR 340-016-0060 (2)(a) and OAR 340-041-0006(17) - The sole 
purpose of the facility is to reduce a substantial quantity ofNPS. 

0 ORS 468.155 (2)(b), OAR 340-016-0060 (4)(h)(B)(i) - The applicant invested in a method the 
EQC determined to reduce significant amounts of nonpoint source pollution supported by DEQ, 
or United States Department of Agriculture or Oregon State University research. 

0 ORS.468.170 (4)(a)-The facility satisfies the intents and purposes of ORS chapters 468A and 
468B -Air and Water Pollution. 

0 ORS 468.155(3), ORS 468.170(1) and OAR 340-016-0070-The facility cost recommended for 
certification represents the actual pollution control cost of the installation and does not exceed 
the taxpayer's (applicant) own cash investment in the facility. 

0 ORS 468.190 (3) for facilities that cost less than $50,001, ORS 468.170(1) and ORS 468.190(1) 
for facilities that cost over $50,000 - The applicant accurately determined and DEQ verified the 
percentage of the facility cost allocable to NPS pollution control. 

0 ORS 468 .173(3 )( c) - The maximum tax credit is 3 5 percent because the applicant submitted the 
application between January 1, 2002, and December 31, 2008, inclusively, and the certified 
facility is a NPS pollution control. 

Attachment B: Material Recovery 
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Reviews 

7988 

Daniel D. Sandan (50%) and 
Stephen C. Sandau (50%) 
LLC 20-2396650 

Description 

Facility Cost $39,228 
Percentage Allocable X 100% 
Maximum Percentage X 35% 

~~~~~~~~~ 

Tax Credit $13,730 

One John
0
Deere model l 590N No-Till Drill, serial number l 590X725513 

Daniel D. Sandau and Stephen C. Sandau farm on 1,289 acres. They own 862 acres and lease an 
additional 569 acres. 

The co-applicants claim a no-till drill to benefit water quality as described in the attached letter from 
the United States Department of Agriculture, Natural Resource Conservation Service. Oregon State 
University, OSU Extension Service, states this type of equipment reduces the potential for nonpoint 
source pollution. 

The EQC issued five certificates to the co-applicants and one to Sandau Ent. Inc. A purchase order 
and a cancelled check accurately document the facility cost. The facility is not a replacement to a 
previously certified facility. 

Applicant Address 
775 78th Avenue NE 
Salem, OR 97301 

Attachment B: 

Facility Address 
677 78th Avenue NE 
Salem, OR 97317 

Material Recovery 
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United States Department of Agriculture 

'°"NRCS 
Natural Resources Conservation Service 
650 Hawthorne Ave SE Ste 130 
Salem, OR 97301-5894 
503-399-57 46 

1/14/08 

Re: Dan Sandau and Residue Management, No-till practices 

Ms. Vandehey, 

As a Conservation Planner for the Natural Resources Conservation Service working with l\tfr. 
Sandau, he asked that I get a letter to you discussing the benefits of No-till management of crops 
and the many ways this management practice benefits water quality. 

No-till practices have proven to reduce the movement of soil particles in wet winter months 
which reduces the negative effects of sheet and rill erosion. As chemicals bond readily to soil 
particles, erosion control becomes an important factor in maintaining water quality. 

No-till practices help maintain soil structure by not breaking "peds" (clod of soil of a given size) 
apart like conventional tillage, nor does it invert the soil. Reducing the depth (1-3 inches), and 
frequency, at which deep tillage occurs keeps peds intact. Maintaining soil structure reduces 
compaction. This reduction preserves the porosity which inturn improves water infiltration rates. 

No till practices improve soil organic matter content by retaining vegetative matter in the soil. 
High organic matter content benefits water holding capacity, nutrient availability and overall soil 
tilth and health. 

Jeremy Baker 

Soil Conservation Technician 
Natural Resource Conservation Service 
503-399-5741 ext.117 
503-399-5799 (fax) 
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8001 

Nash Contracting LLC 
LLC 93-1252331 

Description 

Facility Cost $110,000 
Percentage Allocable X 100% 
Maximum Percentage X 35% 

~~~~~~~~~ 

Tax Credit $38,500 

One Morebark model 23 flail wood chipper, serial number 3027 

Nash Contracting LLC, operates a poplar logging company in Eastern Oregon. The applicant claims a 
wood chipper to reduce openly burned woody debris. 

A Bill-of-Sale and a cancelled check accurately document the facility cost. DEQ used the standard 
method in OAR 340-016-0075 (3) for determining the percentage of the facility cost allocable to 
pollution control. The EQC has not issued any certificates to the applicant or for the wood chipper. 
The facility is not a replacement to a previously certified facility. 

Applicant Address 
33358 Stage Gulch Road 
Stanfield, OR 97875 

Attachment B: 

Facility Address 
73967 Homestead Lane 
Boardman, OR 97818 

Nonpoint Source Pollution Control 
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References 

ORS 468.1558 

(2)(a) As used in ORS 468.155 to 468.190, "pollution control facility" or "facility" includes a 
nonpoint source pollution control facility. 

(b) As used in this subsection, "nonpoint source pollution control facility" means a facility that 
the Environmental Quality Commission has identified by rule as reducing or controlling 
significant amounts of nonpoint source pollution. 

OAR 340-016-00109 

Nonpoint Source Pollution means pollution that comes from numerous, diverse, or widely 
scattered sources of pollution that together have an adverse effect on the environment. The 
meaning includes: · 

(a) The definition provided in OAR 340-041-0006(17); or 

(b) Any sources of air pollution that are: 

(A) Mobile sources that can move on or off roads; or 

(B) Area sources. 

8 Definitions for ORS 468.155 to 468.190 and 468.962 
9 Definitions 

Attachment B: Nonpoint Source Pollution Control 
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Action Item: Pollution Control Tax Credit Consideration 
August 20-21, 2009 EQC Meeting 

OAR 340-016-006010 

(4) Eligible Activities. The facility shall prevent, reduce, control, or eliminate: ... (h) Nonpoint 
Source Pollution. Pursuant to ORS 468.155(2)(b), the EQC has determined that the following 
facilities reduce or control significant amounts of nonpoint source pollution: 

(A) Any facility that implements a plan, project, or strategy to reduce or control nonpoint 
source pollution as documented: 

(i) By one or more partners listed in the Oregon Nonpoint Source Control Program 
Plan; or 

(ii) In a federal Clean Air Act State Implementation Plan for Oregon; or 

(B) Any facility effective in reducing nonpoint source pollution as documented in 
supporting research by: 

(i) Oregon State University, Agricultural Experiment Station; or 

(ii) The United States Department of Agriculture, Agriculture Research Service; or 

(iii) The Oregon Department of Agriculture; or 

(C) Wood chippers used to reduce openly burned woody debris; or 

(D) The retrofit of diesel engines with a diesel emission control device, certified by the U.S. 
Enviromnental Protection Agency. 

IO Eligibility 

Attachment B: Nonpoint Source Pollution Control 
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Action Item: Pollution Control Tax Credit Consideration 
August 20-21, 2009 EQC Meeting 

Water Pollution Controls 

Recommendations and Eligibility Criteria 

DEQ recommends the EQC approve $52,314 in tax credits to 3 applicants that claim amalgam 
separators, and wastewater or storm water controls. Each facility is eligible for a tax credit because it 
meets the criteria in: 

0 ORS 468.155 (l)(a) and OAR 340-016-0060 (2)(a)-The principal purpose of the facility is to 
reduce water pollution in response to a DEQ or federal EPA imposed condition or the sole 
purpose of the facility is to reduce a substantial quantity of water pollution. 

0 ORS 468.155 (l)(b)(B)- The facility accomplishes the prevention, control or reduction by 
disposal or elimination of industrial wastewater and the use of a treatment works for industrial 
waste defined in ORS 468B.005. 

0 ORS.468.170 (4)(a) - The facility satisfies the intents and purposes of ORS chapter 468B -
Water Pollution. 

0 ORS 468.155(3), ORS 468.170(1) and OAR 340-016-0070- The facility cost recommended for 
certification represents the actual pollution control cost of the installation and does not exceed 
the taxpayer's (applicant) own cash investment in the facility. 

0 ORS 468.190 (3) for facilities that cost less than $50,001, ORS 468.170(1) and ORS 468.190(1) 
for facilities that cost over $50,000 - The applicant accurately determined and DEQ verified the 
percentage of the facility cost allocable to water pollution control. 

0 ORS 468. l 73(3)(h) - The maximum tax credit is 35 percent because the applicant submitted 
applications between January 1, 2002, and December 31, 2008, inclusively, and the certified 
.cost would not exceed $200,000, or the facility is located in an enterprise zone or economically 
distressed area at the time of certification. 

Attachment B: Nonpoint Source Pollution Control· 
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Action Item: Pollution Control Tax Credit Consideration 
August 20-21, 2009 EQC Meeting 

Reviews 

7989 

Thomas D Pollard Facility Cost $ 710 
Percentage Allocable X 100% 
Maximum Percentage X 35% 

~~~~~~~~~ 

Tax Credit $ 249 

Description 

One Ramvac HGS Amalgam Separator, serial number RVK-18415 

Thomas D Pollard, DMD, operates a dental practice that generate amalgam waste particles. The 
applicant installed a separator to remove the particles. 

The sole purpose of the separator is to control a substantial quantity of water pollution from discharge 
to sanitary sewer. Amalgam contains mercury, an alloy of silver, tin and copper. If the separator did 
not remove amalgam waste, it could contaminate rivers and streams where fish absorb it. The 
primary enviromnental route of human exposure to mercury is from eating contaminated fish. 

The EQC has not issued any tax credits to the applicant; therefore, the facility is not a replacement 
facility. 

Applicant Address 
419 NW 23rd Avenue #201 
Portland, OR 97210 . 

Attachment B: 

Facility Address 
Same as the applicant's address. 

Nonpoint Source Pollution Control 
Page 2 



Action Item: Pollution Control Tax Credit Consideration 
August 20-21, 2009 EQC Meeting 

7994 

Norm Poole Oil, Inc. 
S Corp 93-0771574 

Description 

EPA underground storage tank upgrades 

Facility Cost $147,698 
Percentage Allocable X 100% 
Maximum Percentage X 35% 

~~~~~~~~~ 

Tax Credit $51,694 

The applicant operates a new cardlock fueling facility that dipenses petroleum products to 
commercial customers. The applicant claims the components of the installation that protect the 
environment. The applicant installed three double-wall fibergla~s tanks with interstital monitoring. 
A Veeder-Root automatic tank monitoring system continuously monitors the tanks and fuel lines. 
The 400 feet of fuel lines are double-wall flexible piping with no fittings between sumps located at 
the tanks and sumps at each island fuel dispenser. The tanks have stage I vapor recovery equipment 
installed on the filling and venting components. The site has an oil/water separator to collect and 
pretreat runoff from the fuel islands and surrounding concrete drive slabs to remove any petroleum 
prior to discharge to the City of Ontario sanitary sewer system. 

The principal purpose of the claimed components is to meet EPA standard to detect, deter and prevent 
spills or unauthorized releases of petroleum and petroleum vapors. 

The EQC has issued three certificates to the applicant but none to this location; therefore, the claimed 
facility is not a replacement facility. 

Applicant Address 
PO Box 309 
Ontario, OR 97914 

Attachment B: 

Facility Address 
Same as the applicant's address. 

Nonpoint Source Pollution Control 
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Action Item: Pollution Control Tax Credit Consideration 
August 20-21, 2009 EQC Meeting 

7995 

Parisa Sepehri Facility Cost $1,064 
S Corp 93-1326151 Percentage Allocable X 100% 

Maximum Percentage X 35% 
~~~~~~~~~ 

Tax Credit $ 3 72 

Description 

One Reach In-line amalgam separator, serial number 2669 

Parisa Sepehri, DMD, operates a dental practice that generate amalgam waste particles. The applicant 
installed a separator to remove the particles. 

The sole purpose of the separator is to control a substantial quantity of water pollution from discharge 
to sanitary sewer. Amalgam contains mercury, an alloy of silver, tin and copper. If the separator did 
not remove amalgam waste, it could contaminate rivers and streams where fish absorb it. The 
primary environmental route of human exposure to mercury is from eating contaminated fish. 

The EQC has not issued any tax credits to the applicant; therefore, the facility is not a replacement 
facility. 

Applicant Address 
8930 SW Hall Boulevard 
Portland, OR 97223 

Attachment B: 

Facility Address 
Same as the applicant's address. 

Nonpoint Source Pollution Control 
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Action Item: Pollution Control Tax Credit Consideration 
August 20-21, 2009 EQC Meeting 

References 

ORS 468.155II 

(l)(a) As used in ORS 468.155 to 468.190 and 468.962, unless the context requires 
otherwise, "pollution control facility" or "facility" means any land, structure, 
building, installation, excavation, machinery, equipment or device, or any addition to, 
reconstruction of or improvement of, land or an existing structure, building, 
installation, excavation, machinery, equipment or device reasonably used, erected, 
constructed or installed by any person if: 

(A) The principal purpose of such use, erection, construction or installation is 
to comply with a requirement imposed by the Department of 
Environmental Quality, the federal Environmental Protection Agency or 
regional air pollution authority to prevent, control or reduce ... water 
... pollution ... ; or 

(B) The sole purpose of such use, erection, construction or installation is to 
prevent, control or reduce a substantial quantity of. .. water. .. pollution ... 

(1 )(b) Such prevention, control or reduction required by this subsection shall be 
accomplished by: ... (B) The disposal or elimination of or redesign to eliminate 
industrial waste and the use of treatment works for industrial waste as defined in ORS 
468B.005 ... 

ORS 468B.005 provides the following pertinent definitions. 

Industrial waste means any liquid, gaseous, radioactive or solid waste substance 
or a combination thereof resulting from any process of industry, manufacturing, 
trade or business, or from the development or recovery of any natural resources. 

Treatment works means any plant or other works used for the purpose of treating, 
stabilizing or holding wastes. 

Wastes means sewage, industrial wastes, and all other liquid, gaseous, solid, 
radioactive or other substances that will or may cause pollution or tend to cause 
pollution of any waters of the state. 

II Definitions for ORS 468.155 to 468.190 and 468.962 

Attachment B: Water Pollution Controls 
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Action Item: Pollution Control Tax Credit Consideration 
August 20-21, 2009 EQC Meeting 

Water pollution means such alteration of the physical, chemical or biological 
properties of any waters of the state, including change in temperature, taste, color, 
turbidity, silt or odor of the waters, or such discharge of any liquid, gaseous, solid, 
radioactive or other substance into any waters of the state, which will or tends to, 
either by itself or in connection with any other substance, create a public nuisance 
or which will or tends to render such waters harmful, detrimental or injurious to 
public health, safety or welfare, or to domestic, commercial, industrial, 
agricultural, recreational or other legitimate beneficial uses or to livestock, 
wildlife, fish or other aquatic life or the habitat thereof. 

OAR 340-016-0060(4)12 

Eligible Activities. The facility shall prevent, reduce, control, or eliminate industrial 
waste. The facility shall dispose of, eliminate or be redesigned to eliminate industrial 
waste and the use of treatment works for industrial wastewater as defined in ORS 
468B.005. 

For underground storage tank systems, 

(g) Spills or Unauthorized Releases. The facility shall be used to detect, defer or prevent 
spills or unauthorized releases. This does not include any facility installed, constructed or 
used for cleanup after a spill or unauthorized release has occurred ... 

12 Eligibility 

Attachment B: Water Pollution Controls 
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Attachment C 
Certificate Administration 

Weyerhaeuser requested transfer of the attached certificates numbered 10354, 10357 and 10676 to 
International Paper. The transferred certificates will reflect the new owner's name, address and 
Taxpayer ID. The new owner will continue to operate the claimed facility as certified. 

The owner of Landscape East & West requested the transfer of the attached certificate number 
11315 to the new business owner. The transferred certificate will reflect the same business name 
and address with the new owner's Taxpayer ID. The new owner will continue to operate the 
claimed facility as certified. 

Attachment C: Certificate Administration 
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Action Item: Pollution Control Tax Credit Consideration 
August 20-21, 2009 EQC Meeting 

Certificate Administration References 

315.304 Pollution control facilities. 

(8) Upon any sale, exchange or other disposition of a facility, notice thereof shall be given to the 
Environmental Quality Commission who shall revoke the certification covering such facility as of 
the date of such disposition. Notwithstanding ORS 468.170 (4)(c), the transferee may apply for a 
new certificate under ORS 468.170, but the tax credit available to such transferee shall be limited 
to the amount of credit not claimed by the transferor. The sale, exchange or other disposition of 
shares in an S corporation as defined in section 1361 of the Internal Revenue Code or of a 
partner's interest in a partnership shall not be deemed a sale, exchange or other disposition of a 
facility for purposes of this subsection. 

ORS 468.155 (e)(B) 
( e) Replacement or reconstruction of all or a part of any facility for which a pollution control 

facility certificate has previously been issued under ORS 468.170, except: 

(B) If a facility is replaced or reconstructed before the end of its useful life then the facility 
may be eligible for the remainder of the tax credit certified to the original facility; 

468.185 Procedure to revoke certification; reinstatement. 

(1) Pursuant to the procedures for a contested case under ORS chapter 183, the Environmental 
Quality Commission may order the revocation of the certification issued under ORS 468.170 
of any pollution control or solid waste, hazardous wastes or used oil facility, if it finds that: 

(a) The certification was obtained by fraud or misrepresentation; or 

(b) The holder of the certificate has failed substantially to operate the facility for the purpose of, 
and to the extent necessary for, preventing, controlling or reducing air, water or noise pollution 
or solid waste, hazardous wastes or used oil as specified in such certificate. 

(2) As soon as the order of revocation under this section has become final, the commission shall 
notify the Department of Revenue and the county assessor of the county in which the facility is 
located pf such order. 

(3) If the certification of a pollution control or solid waste, hazardous wastes or used oil facility is 
ordered revoked pursuant to subsection (l)(a) of this section, all prior tax relief provided to the 
holder of such certificate by virtue of such certificate shall be forfeited and the Department of 
Revenue or the proper county officers shall proceed to collect those taxes not paid by the 
certificate holder as a result of the tax relief provided to the holder under any provision of ORS 
307.405 and 315.304. 

Attachment C: Certificate Administration 
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Action Item: Pollution Control Tax Credit Consideration 
August 20-21, 2009 EQC Meeting 

(4) Except as provided in subsection (5) of this section, ifthe certification ofa pollution control or 
solid waste, hazardous wastes or used oil facility is ordered revoked pursuant to subsection 
(l)(b) of this section, the certificate holder shall be denied any further relief provided under 
ORS 307.405 or 315.304 in connection with such facility, as the case may be, from and after 
the date that the order of revocation becomes final. 

(5) The commission may reinstate a tax credit certification revoked under subsection (1 )(b) of this 
section if the commission finds the facility has been brought into compliance. If the 
commission reinstates certification under this subsection, the commission shall notify the 
Department of Revenue or the county assessor of the county in which the facility is located that 
the tax credit certification is reinstated for the remaining period of the tax credit, less the period 
ofrevocation as determined by the commission. [Formerly 449.645; 1975 c.496 §7; 1977 c.795 
§7; 1979 c.802 §7; 1987 c.596 §6] 

Attachment C: Certificate Administration 
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Pollution Control Facility Certificate No. 1O35 4 

State of Oregon 
Department of 
Environmental 
Quality 

811 SW Sixth Ave. 
Portland, OR 97204 
1 (800) 452-4011 

wvv\v .deg.state.or .us 

Facility Location 

Far West Fibers 
6440 SE Alexander Street 
Hillsboro, OR 97123 

Facility Description 

Certificate 
Holder 

-
Willametfe Industries, Inc. 
W eyerhaueser Company 
Tax Department CH 1 C28/PO Box 9777 
Federal Way, WA 98063 

Operating as: C Corp 

Taxpayer ID No: 

Certified Cost & 
Percentages 

Facility Cost $2,883,819 
Percentage Allocable X 100% 
Maximum Percentage X 50% 

~~~~~~~~~~ 

Tax Credit $1,441,910 

Material Recovery Building and Land 

The EnvironmentarQuality Commission (EQC) certifies the facility described herein based upon information 
contained in application number 5781. 

The EQC certifies that: 
) • The facility was erected, constructed or installed in accordance with the requirements of subsection (I) of 

ORS 468.165; and 
• The facility was designed for, and is being operated or will operate to a substantial extent for the purpose of 

preventing, controlling or reducing Material Recovery pollution; and 
• The facility is necessary to satisfy the intents and purposes of ORS Chapters 454, 459, 467 and 468 and rules 

adopted thereunder.. 

Therefore, the EQC issues this Pollution Control F·acility Certificate on this date subject to compliance with the 
statutes of the State of Oregon, the regulations of the Department of Environmental Quality, and the following special 
conditions. 

1. The certificate holder shall: 
• Continuously operate the facility at maximum efficiency for the designed purpose cif preventing, 

coritrolling, and reducing the type of pollution as indicated above; 
• Immediately notify the Department of Environmental Quality of any proposed change in use or method of 

operation of the facility and if, for any reason, the facility ceases to operate for its intended pollution 
contro!purpose; and 

• Promptly provide any reports or monitoring data that the Department of Environmental Quality may . 
request. 

2. Any portion of the facility described herein is not eligible to receive tax credit certification as an energy 
conservation facility or a reclaimed plastic facility. [ORS 31 .32.(U 1,)Cl ORS 315.356(3) and (4)] 

F ,/.i • 

Issued on 5/9/2003 

Please use the worksheet on the reverse side to calculate your yearly allowable credit 



~ IJREGON 
\.,.._ DEl'ARTMENT 

.......... OF REVENUE 

State of Oregon 
Department of Revenue 
1-800-356-4'22 
www.dor.state.or.us 

Taxpayer's Annual Worksheet/or 

Pollution Control Facility Tax Credit 

Willamette Industries, Inc. may claim the credit beginning in the 2003 tax year. The applicant placed the facility into service on 1999, 
claiming the facility has a 10-year useful life. 

2003 2004 2005 2006 2007 2008 2009 2010 2011 2012 

1. Annual credit - Tax Credit shown on $240,318 $240,318 $240,318 $240,318 $240,318 $240,320 $ 0 $ 0 $ 0 $ 0 

certificate face divided by the ' 

remaining useful life at time of 
certifii:::ate issuance according to 
ORS 315.304(2) ' 

2. Credit carryover from prior years 

The certificate holder may carry-forward any unused credit in any one tax-year for up to three years. The taxpayer should carry-forward the oldest credit 
first. Prepare and attach a schedule to show how you computed the credit carryover amount entered on line 2. 

3. Total credit available - line 1 plus 
line 2 

4. Net tax after other credits 

You may choose the order in which tax credits will reduce the current year tax. Prepare and attach a schedule to show which credits you want to apply to 
your tax liability before the pollution control credit. Enter the net tax from your schedule on line 4. 

5. Pollution control facility tax credit 
for this year - lesser of line 3 or line 4 

' 

Carry the amount on line 5 to the applicable tax credit line on your Oregon corporation, fiduciary, or individual tax return. 

• See ORS 315.304(4) and OAR 150-315.304(4) for instructions regarding who may claim the credit. 
• 
• 

"''<, • 
/',, 
,,...,., 

• 

Shareholders in an S corporation can find information on claiming the credit in ORS 314.752 . 
Partners in a partnership may claim a credit on their individual return based on the partner's share of the certified facility cost. 
All taxpayers should keep the original certification/worksheet in their files for audit verification. If you are a corporation, attach a copy to your 
Oregon corporation tax return if you claim a credit. 

You can deduct depreciation on a facility even though you claim the credit. [OAR 15Q·315-304(10)] Any credits you claim do not reduce your 
basis in the facility. 
You must notify the Department of Environmental Quality (DEQ) if you sell or otherwise dispose of the facility. DEQ will revise the certific~te . 
The new owner may claiin only the remaining credits not used by the first owner. [OAR 150.315-304(8)] 

o:i~ ....: c.£ 2!lilffillikt>-X™'"*·'"'~·· ----- ------
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~ 1.JREGON 
\.._ D£PAATMENT 
........ OF REVENUE 

State of Oregon 
Department of Revenue 
1-800-356-4222 
www.dor.state.or.us 

Ta:x,yayer's Annual Worksheet for 1 

Pollution Control Facility Tax Credit 

Willamette Industries, Inc. may claim the credit beginning in the 2003 tax year. The applicant placed the facility into service on 1999, 
claiming the facility has a 10-year useful life. 

2003 2004 2005 2006 2007 2008 2009 2010 2011 

1. Annual credit - Tax Credit shown on $240,318 $240,318 $240,318 $240,318 $240,318 $240,320 $ 0 $ 0 $ 0 

certificate face divided by the ' 

remaining useful life at time of 
certifii:ate issuance according to 
ORS 315.304(2) 

2. Credit carryover from prior years 
. 

2012 

$ 0 

The certificate holder may carry-forward any unused credit in any one tax-year for up to three years. The taxpayer should carry-forward the oldest credit 
first. Prepare a'nd attach a schedule to show how you computed the credit carryover amount entered on line 2. 

3. Total credit available - line 1 plus 
line 2 

4. Net tax after other credits ' 

You may choose the order in which tax credits will reduce the current year tax. Prepare and attach a schedule to show which credits you want to apply to 
your tax liability before the pollution control credit. Enter the net tax from your schedule on line 4. 

5. Pollution control facility tax er.edit 
for this year - lesser of line 3 or line 4 

-

Carry the amount on line 5 to the applicable tax credit line on your Oregon corporation, fiduciary, or individualtax return. 

.~-~: 

-··-. 
p 
..;...:,.,.. 

• 

See ORS 315.304(4) and OAR 150-315.304(4) for instructions regarding who may claim the credit. 
Shareholders in an S corporation can find information on claiming the credit in ORS 314.752. 

Pa!tne:rs in a partnership n1ay clain1 a credit on th€ir·individual return based on the partner's share of the certified facility cost. 

All taxpayers should keep the original certification/worksheet in their files for audit verification. If you are a corporation, attach a copy to your 
Oregon co.rporation tax return if you clain1 a credit. ., 

You can deduct depreciation on a facility even though you claim the credit. [OAR 15Q-315-304(10)] Any credits you claim do not reduce your 
basis in the facility . 
You must notify the Department of Environmental Quality (DEQ) if you sell or otherwise dispose of the facility. DEQ will revise the certific~te . 
The new owner may claim only the remaining credits not used by the first owner. [OAR 150.315-304(8)] 

ll 
.~ ~ 
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Pollution Control Facility Certificaie No. 10357 

I •l !•1 
State of Oregon 
Department of 
Environmental 
Quality 

811 SVV SL'<th Ave. 
Portland, OR 97204 
1 (800) 452-4011 

1vww .deq.state_or. us 

Facility Location 
Albany Paper Mill 
3251 Old Salem Road 
Albany, OR 97321 

Facility Description 

Recovery Boiler Spill Containment 

Certificate 
Holder 

Willamette Industries, Inc. 
Weyerhaeuser Company 
Tax Department CH 1 C28/PO Box 9777 
Federal Way, WA 98063 

Operating as: C Corp 
Taxpayer ID No: 

Certified Cost & 
Percentages 

Facility Cost $369,984 
Percentage Allocable X 100% 
Ma,'l:imum Percentage X 50% 

~~~~~~~~~~ 

Tax Credit $184,992 

The Environmental Quality Commission (EQC) certifies the facility described herein based upon information 
contained in application number 5856. 

:rhe EQC certifies that: 
) • -The facility was erected, constructed or installed in accordance with the requirements of subsection (l) of 

ORS 468cl65; and 
• The facility was designed for, and is being operated or will operate to a substantial extent for the purpose of 

preventing, controlling or reducing Water pollution; and 

•' The facility is necessary to satisfy the intents and purposes of ORS Chapters 454, 459, 467 and 468 and rules 
adopted thereunder. 

Therefore, the EQC issues this Pollution Control-· Facility Certificate on this date subject to compliance with the 
statutes of the State of Oregon, the regulations of the Department of Environmental Quality, and the following special 
conditions. 

1. The certificate holder shall: 
• Continuously ' operate the facility at maximum efficiency for the designed purpose of preventing, 

controlling, and reducing the type of pollution as indicated above; 
• Immediately notify the Department of Environmental Quality of any proposed change in use or method of 

-~peration of the facility and if, for any reason, the facility ceases to operate for its intended pollution 
control purpose; and 

• Promptly provide any reports or monitoring data that the Department of Environmental Quality may 
request. 

2. Any portion of the facility described herein is not eligible to receive tax credit certification as an energy 
conservation facility or a reclaimed plastic facility. [ORS 3) 5.3 )2 -ailcl ORS 315.356(3) and (4)] 

/f ~/ 
/ 

~rk eeve, · air Issued on 5/9/2003 
Environmental Quality Commission 

Please use the worksheet on the reverse side ta calculate your yearly allowable fr.edit. 



~OREGON 
\.__ DEPAfl;TMENT 

.......... OF REVENUE 

State of Oregon 
Department of Revenue 
1-800-356-4222 
www.dor.state,or.us 

Ta:>.,payer's Anr,,ual Worksheet for 

/Pollution Control Facility Tax Credit 

Willamette Industries, Inc. may claim the credit begirming in the 2003 tax year. The applicant placed the facility into service on 2000, 

claiming the facility has a 10-year useful life. 

2003 2004 2005 2006 2007 ' 2008 2009 2010 2011 

1. Annual credit - Tax Credit shown on $26,427 $26,427 $26,427 $26,427 $26,427 $26,427 $26,430 $ 0 $ 0 

certificate face divided by the 
remaining useful life at time of 
certificate issuance according to 
ORS 315.304(2) 

2. Credit carryover from prior years 

2012 

$ 0 

'1 

I 

The certificate holder may carry-forward any unused credit in any one tax-year for up to three years. The taxpayer should carry-forward the oldest credit 
first. Prepare and attach a schedule to show how you compi'.ited the credit carryover amount entered on line 2. 

3. Total credit available - line 1 plus 
line 2 

4. Net tax'after other credits ' 
' 

You may choose the order in which tax credits will reduce the current year tax. Prepare and attach a schedule to show which credits you want to apply to 
your tax liability before the pollution control credit. Enter the net tax from your schedule on line 4 . 

.. 
5. Pollution control facility tax credit ' 

for this year - lesser of line 3 or line 4 

Carry the amount on line S to the applicable tax credit line on your Oregon corporation, fiduciary, or individual tax return. 

• 
• 

"'·f 

_;_;.:·-- • 
I'-

• 

See ORS 315.304(4) and OAR 150-315.304(4) for instruetions regarding who may claim the credit. 
Shareholders in an S corporation can find information on claiming the credit in ORS 314.752. 
Partners in a partnership may claim a credit on their individual return based on the partner's share of the certified facility cost. 
All taxpayers should keep the original certification/worksheet in their files for audit verification. If you are a corporation, attach a copy to your 
Oregon corporatio11 tax return if you claim a credit. 
You can deduct depreciation on a facility even though you claim the credit. [OAR 150-315-304(10)] Any credits you claim do not reduce your 
basis in the facility. 
You must notify the Department of Environmental Quality (DEQ) if you sell or otherwise dispose of the facility. DEQ will revise the certificate, 
The ne\:'f owner may claim only the remaining credits not used by the first owner. [OAR 150.315-304(8)] 

~~....,,;;;;;;;;~;_,;~ ...... ~;;;;;;;;;;;~""""'_,.~~_,.~~~""""""""""~~~.,.,.,~~~~~~~~;;;;;;;;;;;;;;;;;;~~ ...... ~~~d. 



~ uREGON 
\,.__ DEPARTMENT 

.......... OF REVENUE 

State of Oregon 
Department of Revenue 
1-800-356-4222 
www.dor.state.or.us 

Ta~yayer's Anrr-ual Worksheet for 

Pollution Control Facili,ty Tax Credit 

Willamette Industries; Inc. may claim the credit begilmi.ng in the 2003 tax year. The applicant placed the facility into service on 2000, 
claiming the facility has a 10-year useful life. 

.-----

2003 2004 2005 2006 2007 2008 2009 2010 2011 2012 

1. Annual credit - Tax Credit shown on $26,427 $26,427 $26,427 $26,427 $26,427. $26,427 $26,430 $ 0 $ 0 $ 0 

certificate face divided by the 
~emaining useful life at time of I 

certificate issuance according to 
I 

ORS 315.304(2) 
2. Credit carryover from prior years 

The certificate holder may carry-forward any unused credit in any one tax-year for up to three years. The taxpayer should carry-forward the oldest credit 
' ' 

first. Prepare and attach a schedule to show how you computed the credit carryover afi\ount,entered on line 2. 

3. Total credit available - liner' plus 
line 2 

4. Net tax'after other credits ( 

} 

· You may choose the order in which tax credits will reduce the current year tax. Prepare and attach a schedule to show which credits you want to apply to 
your tax liability before the pollution control credit. Enter the net tax from your schedule on line 4 .. 

' 
5. Pollution control facility tax credit ( 

for this year - lesser of line 3 or line 4 
' 

Carry the amount on line 5 to the applicable tax credit line on your Oregon corporation, fiduciary, or individual tax return. 

• See ORS 315.304(4) and OAR 150-315.304(4) for instructions regarding who may claim the credit. 
• Shareholders in an S corporation can find information on claiming the credit in ORS 314.752 . 

• Partners in a partnership may claim a credit on their individual return based on the partner'sshare of the certified facility cost. 
• . (· All taxpayers should keep the original certification/worksheet in their files for audit verification. If you are a corporation, attach a copy to your 

Oregon corporation tax return if you claim a credit. 
.i:,...:_ • You can deduct depreciation on a facility even though you claim the credit. [OAR 150-315-304(10)] Any credits you claim do not reduce your 

basis in the facility. f '-
i 

• You must notify the Department of Environmental Quality (DEQ) if you sell or otherwise dispose of the facility. DEQ will revise the certificate . 
The new owner may claim only the remaining credits not used by the first owner. [OAR 150.315-304(8)] 

1 

~ 
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Pollution Control Facility Certificate No. 10676 

l•l:(•l 
State of Oregon 
Department of 
Environmental 
Quality 

811 SW Sixth Ave. 
Portland, OR 97204 

1 (800) 452-4011 

WWW .deqstate.or.us 

Facility Location 
3251 Old Salem Road 
Albany, OR 97321 

Facility Description 

Certificate 
Holder 

Weyerhaeuser Company 
Tax Department CH1C28 
PO Box 9777 
Federal Way, WA 98063-9777 

Operating as: 
Ta,'<payer ID No: 

C erti:fied Cost & 
Percentages 

Facilify Cost $451,135 
Percentage Allocable X 100% 
Ma,'<i:rnum Percentage X 50% 

~~~~~~~~~~-

Tax Credit $225,568 

ASB Wastewater Effluent Screen Installation: 

One - Suboscreen Model S78/78 manufactured by Andritz-Ruthner rotating screen 
One -Andritz-Ruthner, Model AS-300 conveyor/compactor 
One - ABB Automation pond level monitoring system 

The Environmental Quality Commission (EQC) certifies the facility described herein based upon information 
contained in application number 6643. 

The EQC certifies that: 
• The facility was erected., constructed or installed in accordance with the requirements of subsection (1) of 

ORS 468.165; and . 
• The facility was designed for, and is being operated or will operate to a substantial eXtent for the purpose of 

preventing, controlling or reducing Water pollution; and 
• The facility is necessary to satisfy the intents and purposes of ORS Chapters 454, 459, 467 and 468 and rules 

adopted thereunder. · 

Therefore, the EQC issues this Pollution Control Facility Certificate on this date subject to compliance with the 
statutes of the State of Oregon, the regulations of the Department of Environmental Quality, and the following special 
conditions. 

I. The certificate holder shall: 
• Continuously operate the facility at ma,-Umum efficiency for the designed purpose of preventing, 

controlling, and reducing the type of pollution as indicated above; 
• Immediately notify the Department of Environmental Quality o{any proposed change in use or method of 

operation of the facility and if; for any reason, the facility ceases to operate for its intended pollution 
control purpose; and 

• Promptly provide any reports or monitoring data that the Department of Environmental Quality may 
request 

2. Any portion of the facility described herein is not eligiole to receive tax credit certification as an energy 
conservation facility or a reclaimed plastic facility. [ORS J 15.324(12) and ORS 315.356(3) and ( 4)] 

Stephame Hallock, Director Issued on SnI/2004 
Environmental Quality Commission 

-

Please use the worksheet on the reverse side to calculate your yearly allowable credit 
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~
- State of Oregon 

o R E G o N Departtnent of Revenue 
~ __ D PARTMENT 1~800~356~4222 

~ o F RE v EN U E www.dor.state.or.us 

Taxpayer's Annual Worksheet for 

Pollution Control Facility Tax Credit 

Weyerhaeuser Company may claim the credit begi1ming in the 2004 tax year. The applicant placed the facility into service on 2001, claiming 
the facility has a 10-year useful life. 

2004 2005 2006 2007 2008 2009 2010 ' 2011 2012 2013 

1. Annual credit· Tax Credit shown on $32,224 $32,224 $32,224 $32,224 $32,224 $32,224 $32,224 $ 0 $ 0 $ 0 

certificate face divided by the 
remaining useful life at tin1e ol 
certificste issuance according to ORS 
315.304(2) 

2. Credit carryover from prior years 

The certificate holder may carry-forward any unused credit in any one tax-year for up to three years. The taxpayer should carry-forward the oldest credit 

first. Prepare and attach a schedule to show how you computed the credit carryover amount entered on line 2. 

3. Total credit available· line 1 plus 1, 
. 

line 2 

4. Net tax after other credits 

You may choose the order in which tax credits will reduce the current year tax. Prepare and attach a schedule to show which credits you want to apply to 
your tax liability before the pollution control credit. Enter the net tax from your schedule on line 4. 

5. Pollution control facility tax credit 
for this year - lesser of litie 3 or line 4 

Carry the amount on line 5 to the applicable tax credit line on your Oregon corporation, fiduciary, or individual tax return. 

• See ORS 315.304(4) and OAR 150-315,304(4) for instructions regarding who may claim the credit. 

• Shareholders in an S corporation can find information on claiming the credit in ORS 314.752. 

• Partners in a partnership may claim a credit on their individual return based on the partner's share Of the certified facility cost. 

All taxpayers should keep the original certification/worksheet in their files for audit verification. If you are a corporation, attach a copy to your 
Oregon corporation tax return if you claiJn a credit. 

·'.«. • You can deduct depreciation oh a facility even though you claim the credit. [OAR 150-315-304(10)] Any credits you claim do not reduce your 
I .- -
1 

.- • basis in the facility. 

• You must notify the Department of Environmental Quality (DEQ) if you sell or otherwise dispose of the facility. DEQ will revise the certificate. 
The new owner may claim only the remaining credits not used by the first owner. [OAR 150.315-304(8)] ' 

_,J 

·1 
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~ 
State of Oregon 

o A E G o N Departrnent of Revenue 
..... . 0 PAATMENT 1-800-356-4222 
~ o F RE v EN u E www.dor.state.or.us 

Taxpayer's Annual Worksheet for 

Pollution Control Facility Tax Credit 

Weyerhaeuser Company may claim the credit beginning in the 2004 tax year. The applicant placed the facility into service on 2001, claiming 
the facility has a 10-year useful life .. 

·-
2004 2005 2006 2007 2008 2009 2010 ' 2011 2012 2013 

l. Annual credit - Tax Credit shown on $32,224 $32,224 $32,224 $32,224 $32,224 $32,224 $32,224 $ 0 $ 0 $ 0 

certificate face divided by the 
remaining useful life at tin1e of 
certificate issuance according to ORS 
315.304(2) 

2. Credit carryover from prior years 

The certificate holder may carry-forward any unused credit in any one tax-year for up to three years. The taxpayer should carry-forward the oldest credit 
first. Prepare and attach.a schedule to show how you computed the credit carryover amount entered on line 2. 

3. Total credit available - line 1 plus 
line 2 

4. Net tax after other credits 

-
You may choose the order in which tax credits will reduce the current year tax. Prepare and attach a schedule to show which credits you want to apply to 
your tax liability before the pollution control credit. Enter the net tax from your schedule on line 4. . 

5. Pollution control facility tax credit 
for this year - lesser of line 3 or line 4 

Carry the amount on line 5 to the applicable tax credit line on your Oregon corporation, fiduciary, or individual tax return. 

• 

,. 

See ORS 315.304(4) and OAR 150-315,304(4) for instructions regarding who may claim the credit. 
Shareholders in an S corporation can find information on claiming the credit in ORS 314.752. 
Partners in a partnership may claim a credit on their individual return based on the partner's share of the certified facility cost. 
All taxpayers should keep the original certification/worksheet in their files for audit verification. If you are a corporation, attach a copy to your 
Oregon corporation tax return jf you clain1 a credit. 

.•.. ,. • You can deduct depreciation oh a facility even though you claim the credit. [OAR 150-315-304.(10)] Any credits you claim do not reduce your r basis in the facility. -

You must notify the Department of Environmental Quality (DEQ) if you sell or otherwise dispose of the facility. DEQ will revise the certificate . 
The new owner may claim only the remaining credits not used by the first owner. (OAR 150.315-304(8)] i. 

• 

·')' 
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~ 
Pollution Control Facility Certificate No. 

I •l =<•1 
State of Oregon 
Department oL 
Environmental ' 
Quality 

811 SW Sixth Ave. 
Portland, OR 97204 
1 (800) 452-4011 

\ www.deq.state.or.us 

Facility Location 
Sarne as the applicant's address. 

Certificate 
Holder 

Landscape East & West 
8850 SE 76thDrive 
Portland, OR 97206 

/ Operating as: S Corp 
Taxpayer ID No: 

Certifi~d Cost & 
'Percentages 

113i5 

$29,121 Facility Cost 
Percentage Allocable 
Maximum Percentage 
Tax Credit 

x 100% 
X 35% 
'--~~~~~~~~ 

) 
$10,192 

Facility Description 

One~ Model BI0-25R-1Ml0 Biological Recycling System . 
I I ' · 

I \ -

The Enviromnental Quality.Commission (EQC) certifies the facility described herein based upon information 
contained in application number 7~75. ( 

The EQC certifies that: ', . . 
· • The facility "".as erected, constructed or installed in accordance with the requirement~ (of subsection (1) of 

ORS 468.165; and, \, _, . 
• The facility was designed for, and is being operated or will operate to a substantial extent for the purpose of 

preventing, controlling pr reducing pollution; and '- .. 
• l.Tue facility is necessary to satisfy the intents and purp'Oses of ORS Chapters 454, 459, 467 and 468 and rules 

adopted thereunder\ \ 

Therefore, the EQC issues this Pollution Control Facility Certificate on this date subject to compliance with the 
statutes of the State of Oregon, the regulations of the Department of Enviromnental Quality, and the following special 
2'nditions. 

\. ( 

1. The ce1tificate holder shall: . 1 
• Continuously operate the facility at maximum efficiency for the d~signed purp.ose of preventing, ' . . 

controlling, and reducing the type of pollution as indicated above; 
• Immediately notify the,Del\artment ofEnvir;imnental Quality of any proposed change in use or method of 

operation of the \acility and jf, for any 'l:eason, the facility ceases to operate for its intended pollution 
control pllf!lose; and · , 

• ~romptly provide any reports of monitoring data that the Department of Enviromnental Quality maf 
request. I ( ~ 

2. .Any portion of the facility described ]:ierein is not eligible to receive tax credit: certification as/an energy 
conservation facility or a reclaimed plastic facility. [ORS,315.324(12) and ORS 315.356(3) and (4)] 

! \ -

Issued on 12/14/2006 

I 
Please use the worksheefon the reverse side to calculate yo'ur yearly allowable credit. 
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' ""':'"f ) State of Oreb;Jn 
~ R E G o N Department of Revenue 
\..._~ DE'-'?ARTMENT 1-800-356-4222 

:;e" o F REVEN U E-www.dor.state.or.us 

) 

Taxpayer's Annual Worksheet for 

Pollujion Control Facility Tax Credit 

r, 

' -
Landscape East & West may claim the credit beginning in the 2006 tax year . ..-The applicant placed the facility into service on 2006, claiming 

the facility has a 12-year useful life. 

2006 2007 2008 2009 2010 2011 2012 2013 2014 2015 
~ 

1. I 1. Annual credit - Tax Credit shown on I $1,019 $1,019 $1,019_ $1,019 $1,019 $1,019 $1,019 $1,019 $1,019 $1,021 

certificate fac.e divided by the I 
I I \ 

Ill\. remaining useful life at time.of ~ 

certificate issuance according to ORS 
315.304(2) 

1 2. Credit carryover from prior years 
// 

rC ' The certificate holder may carry-forward any unused credit in any one tax-year for up to tluee years. The taxpayer should carry-forward the oldest credit 
I · first. Prepare and attach a schedule to show how you computed the credit carryover amount entered on line 2. 

-_,~-

I 

,-

I 

I 

31 Total credifavailable - line 1 plus 
line2 

4. Net tax after other credits 
I 

-~ 

·~ 

You may choose the order in which tax credi~s-'("ill reduce tl':e current year tax. Prepare and attach a schedule Jo sho_w which credits you want to apply to 
·._your tax liability before the pollution control credit. Enter the netJ:ax from your schedule m}line4. -, · --' 

5. Pollution control facility tax credit 
for this year - lesser of line 3 or line 4 ( 

~ 

Carry the amount on line 5 to the applicable tax credit line on your Oregon corporation, fiduciary, or individual tax return. 

• See OFS 315.304(4) and OAR 150-315.304(4) for instructions regarding who :may claim the credit.~ 
-,• Shareholders in an S corporation can find information on claiming the credit in ORS 314.752. 

r··-, 

• Partners in a partnership rriay claim a credit on their individual return based oii)he partner's share of the certified facility cost. 

Ir_; 

• All taxpayers should keep the original certification/worksheet ih their files for audit verification. If you are a corporation, attach a copy to your 
Oregon corporation tax return if you claim a credit .. · · ) 

1 • You can deduct depreciation _on a facility even though you claim the credit. [OAR 150-315-304(10)] Any credits you claim do not reduce your 
;:.. basis in the facility. , ~ 

'''1: 1 • You must notify the Department of Environmental Quality (DEQ) if you sell or otherwise dispose of the facility. DEQ will revise the certificate. 
The new owner may claim only the remaining credits not used by the first owner. [OAR 150.315-304(8)] 

I q 
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I ·~, .... ,.r ·istateof0re1g~h 
o R E G o N Department of Revenue 
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l 

Taxpayer's Annual Worksheet for 
~ DEf>ARTMENT 1-800-356-4222 
~a F REVEN u E-www.dor.state.or.us 

Pollution Control Facili~ Tax Credit ( 

..... 
Landscape East & West may drum the credit beginning in the 2006 tax year.-The applicant pl~ced the facility into service on 2006, claiming 

the facility has a 12-year useful life. 

2006 2007 2008 2009 2010 2011 2012 .2013 2014 -. 

1. Annual credit - Tax Credit shown on $1,019 $1,019 $1,019_ $1,019 $1,019 $1,019 $1,019 $1,019 $1,019 

certificate fac.e divided by the ) -

remaining useful life at time.a.£ 
-. \ 

.,- , . . 

certificate issuance according to ORS -
315.304(2) ' 

2. Credit carryover from prior y~ars 
// -. . 

' -- ' 

2015 

$1,021 

The certificate holder may carry-forward any unused credit in any one tax-year for up to three years. The taxpayer should carry-forward the oldest credit 
first. Prepare and attach a schedule to show how you computed the credit carryover amount entered on line 2. 

-· 

3, Total creditavailable - line 1 plus ·< 
'\' line2 

4. Net tax after other credits -I ) ' 
You may choose the order in which tax credi~s~ill reduce tJ::e current year tax. Prepare and attach a schedule _tp sho.1'\' which credits you want to apply to 
_your tax liability before the pollution control credit. Enter the net_tax from your schedule on· line& · -, · ~· -. 

-
5: Pollution control facility tax credit 

-· 

r ./ 
for this year - lesser of line 3 or line 4 .,_. I ,. - . . ~ 

-

Carry the amount on line 5 to the applicable tax credit lin·e on your Oregon corporation, fiduciary, or individual tax return. _; 

• See ORS 315.304(4) and OAR 150-315.304(4)for instructions regarding who may claim the credit.~ 
· ·,• Shareholders in an S corporation can find information on claiming the credit in ORS 314.752. 

• Partners in a partnership may claim a credit on their individu.al return based onJhe partner's share of the certified facility cost .. 
• All taxpayers should keep the original certification/worksheet fo their files for audit verification. If you are a corporation, attach a copy to your 

Oregon corporation tax return if youclaim a credit. · · l · 
·: ·· · • You can deduct depreciation.on a facility even though you claim the credit. [OAR 150-315-304(10)] Any credits you claim do not reduce your > . basis in the facility. ..._ ...._ · 
,.::,:. • You must notify the Department of Environmental Quality (DEQ) if you sell or otherwise dispose of the facility. DEQ will revise the certificate. 

The new owner may claim only the remaining credits not used by the first owner. [OAR lSU.315-304(8)] 

.., 



Attachment D 
Tax Expenditure Liability Report 

When the Environmental Quality Commission issues a Pollution Control Facilities Tax 
Credit (PCTC) Certificate, the State of Oregon incurs a tax expen.diture liability. The Tax 
Expenditure Liability Report shows the maximum potential fiscal impact from certifying 
facilities presented in this staff report, 

The amount listed under each year is the maximum potential credit that taxpayers with 
certificates may use to reduce their Oregon taxes in any one year. This annual limitation 
is equal to the tax credit divided by the remaining useful life of the facility but no more 
than ten years. The remaining useful life is the useful life of the facility less the expired 
period between the date the applicant placed the facility into operation and the 
Commission approved certification. 

Attachment D: Tax Expenditure Liability Report 
Page I 



Atta< nentD 
Tax Expenditure Liability Report 

I 

Placed in I Remaining . I 
App# I Tax Credit ! Operation UL UL 2009 2010 2011 2012 I 2013 2014 2015 2016 $ 2,017 $ 2,018 

7959 i $85,023, 2007 10i 8 I s 10,6281 s 10,628i s 10,6281 s 10,628 s 10,6281 s 10,6281 s 10,628 s 10,627! s -i s -
-··-.•-••-•••-._'"\-•----~-----~-~----·---•*-•••••-•••••-••·-••n•--v-~-···--·---·~-~·-••-~--------~-----•"°•--------·-·-·-------'~·--·--•··-·--•-'-·~·-·-·-·-•-•••-'-•••-·-~•---l-----~----i 

7980 1 $558,334! 2007 I 101 8 1 69,7921 69,7921 69,792! 69,792: 69,792! 69,7921 69,792 69,790! or o 
•-------------,--------- I ~---.-.,---------·- ---·--f-----·-·-------.-,------·----·-·-,----------- ----+--·---·--·---·-·----·-----·-·--·---·~:---~------+- - ------~ 

7982 I $11,288i 2007 I 101 8 I 1,411! 1,4111 1,4111 1,411 1,411' 1,411: 1,411 1,411[ o: 0 
-7933 ! --$157;~rno! ___ 2008 ! 71 6 ' f''26,217r -26;211---26,2i7f' 26;217.- 26,217 26,215! 0 or----0----0 -----1-----------c.--- -------'---·----·---------- --------------'.2EJ-·-----·----~- -------------- ---------------··---------- --------- . ---
_29,!l:i_+ _i3-°..1,!J97L __ 2QQ7_j 101 8 __ j ___ _37,73'7_ ___ 37,737i 37,737~-- 37,737 37,737: 37,737J ____ _3-,,:_3?_,_ __ 37,738: a. a 

7986 ! $114,797: 2007 i 101 8 ! 14,350! 14,350! 14,3501 14,350 14,350, 14,350! 14,3501 14,347! 01 o 
~--~---------~-------~·--·----,------------------e-------~-~-~~----.------=--=--t~ ------------.. ~-- -- ---------:--------------·,-------~~---r-------,-------r--------·--
_}987 __j_ _ ___$~;41_6_i-- 2007 l 20! ---~_() ____ _1 ____ _2,_9_42~ _____ 2,9 __ 4~------_3,9~ _______ 2,942. 2,942] 2,9~-- 2,942L__ _____ _2,!J42l_-~42[---~~~ 

7988 I $13,730: 2008 I 51 4 i 3,4321 3,4321 3,4321 3,434 o! o! a: 01 o o ' ' ~-----,.-----------.------------·----J~----,·----------- ' ,-----------. 
7989 'L $249' 2007 1: 1 : 249i al oi o. a: 01 01 o, o~ o ---··--- ----~------'"-- ----~---- '---------------· ~. ' -----~--------r-----------·--f-----·---· ·----~-1 
7990 I s12,250, 2007 10! 8 1 1,531: 1,5311 1,531! 1,531 1,5311 1,5311 1,531! 1,533. o o ------·-,---------.--- ~--------------.-------·'--------- ------ ,----- I 
7992 I .. $23,495' 2007 I ]! 5 - 4,699[ 4,699[ 4,699! 4,699 4,699: 01 o, 0 0 0 

=~~9~~_c:_:::3sL_6_!l4-- ip-07 j 20: __ · _____ 1_() ____ :__ __ 5,_16!J! ___ ,. __ .. ___ 5,.!_69) __ . ____ 2,1~ ______ .s.,~~~=:-s,169i--s:169[--- --5:169~ ___ 5,_1_6_~------- 5,1691 5-:173 
[ 7995 : __ _?_3_?_2_ __ __2_(]9,! ____ -2:; 1 ---' __ 372i _________ oj oi-----_()~----Cl.l _______ o_, _____ __cij o .gj------ 0

1 

___$_3!),ll_1:~---2o_ff7 __ f--~----5 ___ ,,1 ___ 7,96~--7,96-3.(_ ______ ?,963j__ __7,,'l_6_3~------7,962 l--.--_ _______oj o I o o 1 o 

., }128,352 ______20,ll?____ _____ .5.i--------3 ___ __, ___ 4:,2,?84; ____ _4:~,'7_84.f ____ 42c78.4.!_ ------- ... o,. __________ ___()1-------~ Cl,! ___ ___()_______ o ! __ o 
_ _7_9,99 ______ Jz?,952 __ --2~1- :ij 3 ·- 25,984,_ 25,984[ - 25,984: __ Cl,l,_ ________ (],j. ____________ --'?-:.---------- oj ____ - 0 01 ___ (] 

8001 $38,500 2007 I 31 1 · 38,5001 o[ 01 01 01 01 or o al o 

July '09i 1,644,464 --------i-----·---- 293,760 254,639 254,639 185,873 182,438 169,775 I 143,560 143,557 8,111 8,111 

Attachment D: Tax Expenditure Liability Report 
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State of Oregon 

Department of Environmental Quality Memorandum 

Date: 

To: 

From: 

Subject: 

Why this is 
Important 

August 5, 2009 ~ 

Environmental Quality Co~ 
Dick Pedersen, nVe~ . 
Agenda Item P, Tem~y Rule Adoption: Amend the Clean Water State 
Revolving Fund Rules, OAR Chapter 340, Division 54 
August 20-21, 2009 EQC Meeting 

In February, the U.S. Congress passed the Americau Recovery and 
Reinvestment Act of2009. The act provided about $44.3 million in 
stimulus funding to Oregon's Clean Water State Revolving Fund loan 
program. DEQ solicited projects for the stimulus funding and received 
160 applications. To ensure effective and timely implementation of 
requirements under the act, DEQ expedited the allocation of the funding 
to 13 applicants. Consequently, several priority projects did not receive 
funding. DEQ wauts to supplement the stimulus funding by making a 
portion of the state fiscal year 2010 program funds available for these 
projects. To accomplish this, a temporary rulemaking is needed to allow 
the use of state fiscal year 2010 program funds for new priority projects. 

DEQ 
Recommendation 

The Department of Environmental Quality recommends that EQC 
adopt the proposed temporary rule revisions to OAR Chapter 340, 
Division 54, as presented in Attachment A aud the findings in 
Attachment B. 

Background and 
Need for 
Rulemaking 

DEQ administers Oregon's Clean Water State Revolving Fund loan 
program through support of an annual capitalization grant from the 
U.S. Environmental Protection Agency aud from loan repayments 
through the program's general fund. DEQ recognized the objective of 
ARRA to expeditiously fund eligible projects during the current 
nationwide recession and allocated stimulus funding on July 10, 
2009, when EPA approved DEQ's Intended Use Plau. Due to DEQ's 
expedited process for allocating stimulus funding and the amount of 
funding available, several priority projects were not funded. 

The proposed rule revisions will allow DEQ to set aside a portion of 
the state fiscal year 2010 funds available under the CWSRF program 
fund for a special reserve. This reserve will provide funding for new 
projects that have completed all CWSRF loan application 
requirements and also provide a financial incentive during the 
economic downturn. The current rules direct DEQ to provide 

Item P 000001 



Agenda Item P, Temporary Rule Adoption: Amend the Clean Water State Revolving Fund Rules 
August 20 - 21, 2009 EQC Meeting 
Page 2 of 3 

Effect of Rule 

Commission 
Authority 

Stakeholder 
Involvement 

Public comment 

Key Issues 

increases to existing loans before funding new projects. Typically, 
funds available during a fiscal year are adequate to fund only a few 
new projects as there is a continual demand for loan increases to 
existing projects. 

DEQ proposes the creation of a special reserve only for the current 
state fiscal year, July 1, 2009 to June 30, 2010. To ensure the 
program's financial integrity, DEQ proposes to set aside 50 percent 
of the program funds, excluding EPA capitalization grants, for the 
2010 special reserve. The amount of program funds available is about 
$48.5 million. Therefore, $24.25 million would be moved to the 2010 
special reserve. The reserve will address the CWSRF program short
term goals by continuing to provide financial assistance to 
communities and making the program more accessible to a wider 
range of water quality improvement projects. 

The temporary rulemaking will establish rules in OAR 340-054-0110 
through OAR 340-054-0118 (Attachment A). These rules will govern 
the use of funds under a special reserve with the Clean Water State 
Revolving Fund loan program for the current state fiscal year 2010, 
and will define the use of the special reserve, allocation of funds, 
financial terms, and the Intended Use Plan. 

The EQC has authority to take this action under Oregon Revised 
Statutes 468.020 and 468.423 -468.440. 

Beginning in December 2008, DEQ has worked closely with project 
applicants and various organizations including the Oregon Association 
of Clean Water Agencies, the League of Oregon Cities, Oregon Water 
Resources Congress, Association of Oregon Counties, Special Districts 
Association of Oregon and the Oregon Association of Conservation 
Districts to provide information on stimulus funding. 

Public comment is not required for a temporary rulemaking and did not 
occur for this rulemaking. It was necessary for DEQ to proceed with 
temporary rulemaking without public comment to ensure timely use of 
the program funds available for state fiscal year 2010. 

DEQ received 160 application requests, totaling about $718 million, for 
stimulus funding under the American Recovery and Reinvestment Act 
of2009. From the $44.3 million received under ARRA, DEQ was able 
to only fund 13 applicants based on the amount of funding allowed in 
the program rules that could be allocated to an eligible applicant. There 
are currently 13 additional priority projects that did not receive stimulus 
funding due to the need to expedite the allocation of the act funds. 

Item P 000002 



Agenda Item P, Temporary Rule Adoption: Amend the Clean Water State Revolving Fund Rules 
August 20 - 21, 2009 EQC Meeting 
Page 3 of 3 

Next Steps 

Attachments 

Approved: 

DEQ reviewed the financial status of the CWSRF program for state 
fiscal year 2010 and determined there is about $48.5 million available 
under the program fund, excluding EPA capitalization grants. To 
provide economic stimulus for communities that may not be able to 
afford necessary water quality infrastructure improvements, DEQ 
determined that providing a financial incentive of zero percent interest 
would not impact the financial integrity of the program. In an effort to 
provide new loans to several communities, a $5 million limit is set for 
each borrower. The reserve will not be used to provide loan increases. 

The $44.3 million capitalization grant DEQ received under the Act will 
provide about $19.25 million in additional loan repayments to the 
CWSRF program fund. This additional funding will in tum be available 
for loan increases to existing projects or funding of new projects. 

Offering about $24.25 million in loans at zero percent interest from the 
2010 program fund would result in about $8.6 million less in loan 
repayments to the fund over a 20-year period based on the current 
interest rate of3.07%. Therefore the loan repayments under the Act 
funding would make up the loss in interest payment for the 2010 special 
reserve. 

If adopted at the August 20 - 21, 2009 commission meeting, these 
temporary rules will be filed with the Secretary of State's Office and 
Legislative Council in late August. DEQ will publish and accept public 
comment on its Clean Water State Revolving Fund Intended Use Plan 
that will outline how the 2010 special reserve and general fund will be 
used. After the public comment period, DEQ will address any 
comments and the funds will then be available for new loans. 

A. Redlined Version of Proposed Rule Revisions 
B. Statement of Need and Justification 

Section: 

Division: 

Report Prepared By: Judy Johndohl 
Phone: (503) 229-6896 
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DEPARTMENT OF ENVIRONMENTAL QUALITY 

DIVISION54 

CLEAN WATER STATE REVOLVING FUND PROGRAM 

Funding under the State Fiscal Year 2010 Special Reserve 

340-054-0110 

Purpose and Applicability 

(I) OAR 340-054-0110 through OAR 340-054-0118 govern the use of funds under a special reserve 
through the Clean Water State Revolving Fund CCWSRFl program for the state fiscal year 2010 (July 
l, 2009 to June 30, 2010). 

(2) All requirements for projects fimded under the special reserve not specifically addressed in OAR 340-
054-0110 through OAR340-054-0118 are subject to OAR 340-054-0001 through OAR340-054-
0065. 

Stat. Auth.: ORS 468.020, ORS 468.440 
Stat. Implemented: ORS 468.423 to 468.440 

340-054-0112 
Use of the Special Reserve 

(1) The department will establish a special reserve for the state fiscal year 2010 in an amount equal to 50 
percent of the total funds available for the state fiscal year 2010, excluding any fiscal year 2010 
capitalization grant. This reserve is in addition to the reserves established under OAR 340-054-
0025(6), except as provided in section (5) of this rule. 

(2) Funds available under the special reserve may not be used for planning loans. 

(3) Loans made from the special reserve will only be used for new projects included in the state fiscal 
year 2010 Intended Use Plan. 

( 4) Notwithstanding OAR 340-054-0025( 6)( c), funds from the special reserve will not be used for 
increases to existing CWSRF loans. 

(5) During the time that OAR 340-054-0110 through OAR 340-054-0118 is effective, the expedited 
reserve established under OAR 340-054-0025(6)(c)(A) in the amount of $2 million will be moved to 

the CWSRF general fund. 
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Stat. Auth.: ORS 468.020, ORS 468.440 

Stat. Implemented: ORS 468.423 to 468.440 

340-054-0114 
Allocation of Funds 

(I) The department will determine the amount of funding to be provided to an applicant, but the loan 

amount allocated to any one borrower under the special reserve may not exceed $5 million. 

(2) A borrower who receives funding under the special reserve may also receive funding from the 

CWSRF general fund, subject to the requirement of OAR 340-054-0025(6)(a), or from the CWSRF 
Small Communities reserve established under OAR 340-054-0025(6)(c)(B). 

Stat. Auth.: ORS 468.020, ORS 468.440 

Stat. Implemented: ORS 468.423 to 468.440 

340-054-0116 
Financial Terms 

Notwithstanding OAR 340-054-0065(5). the interest rate on a loan funded from the special reserve will be 
zero percent, regardless of the term of repavment. 

Stat. Auth.: ORS 468.020, ORS 468.440 

Stat. Implemented: ORS 468.423 to 468.440 

340-054-0118 
Intended Use Plan 

Notwithstanding OAR 340-054-0025(5)(d). the department will provide at least 14 days for public 

comment on the proposed Intended Use Plan. 

Stat. Auth.: ORS 468.020. ORS 468.440 

Stat. Implemented: ORS 468.423 to 468.440 
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Subject: 

To: 

Through: 

From: 

Environmental Quality Commission 

Neil Mullane, Administrator ~ VV\~ 
Water Quality Division 

Judy Jolmdohl, Manager A~ P
Water Quality Community apd Program Assistance 

Summary of Public Comments and DEQ Responses to the Petition for Amendment of 
Oregon Rules Related to the Clean Water State Revolving Fund Loan Program 

DEQ received and reviewed the comments submitted during the public comment period on the City of 
Coburg' s petition that requests the EQC to amend two temporary rules related to the Clean Water State 
Revolving Fund (CWSRF) loan program. The rules were adopted in April 2009 by the EQC to ensure 
effective and timely implementation of requirements under the American Recovery and Reinvestment Act 
of2009. 

The public comment period for written comments opened on July 20, 2009, and closed at 5:00 p.m. on 
August 5, 2009. An opportunity to present oral comments will be provided to members of the public during 
the public forum at the EQC meeting in Newport, Oregon on August 21, 2009. 

The following summarizes the three comments received and DEQ's response to those comments. The 
individual providing the comments is also listed. 

Comment #1 (Scott Olson, P.E., Branch Engineering, Inc.) 
Loan eligibility - Support' s the City of Coburg' s petition for the rule amendment that would allow loan 
eligibility for the unfunded portions of projects that have been previously partially loan funded. 

Project priority - The City of Coburg should be EQC 's highest priority for ARRA funding. With the 
economic downturn and impacts to the Coburg community and the viability of the desired wastewater 
system, it would be a disappointment to see Coburg losing out on the opportunity to move forward. 

Department Response 
Loan eligibility - DEQ made policy decisions in developing temporary rules to meet the intent of ARRA. 
Many Oregon communities are impacted by the economic downturn and to address this, DEQ determined 
to provide ARRA funding to new projects that did not initially receive funding prior to October 1, 2008, 
and thus new job opportunities would be created. 

Project priority - All CWSRF funding awarded by DEQ to applicants is based on a project priority list in 
DEQ's Intended Use Plan. This plan lists projects eligible for funding and how funds will be used for those 
projects. DEQ detennined that the City of Co burg's initial project application submitted August 2001 was a 
priority project and subsequently the City received two CWSRF loans from DEQ in March 2002 and 
August 2005. The City of Coburg has also secured financing from the U.S. Department of Agriculture 
Rural Development and the Oregon Business Development Department that will substantially fund the new 
collection, treatment, and effluent disposal system. 
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Comment #2 (Jim Hongh, City Manager, City of Banks) 
Funding for existing projects -The City of Coburg identified a clear weakness in the two rules and 
postulated an appropriate change to the temporary rules regarding the intended and actual use for the 
CWSRF loan program. Allowing ARRA funds to be added to the overall cost of an infrastructure project, 
without heing used as a financing tool, hastens the use of the funds while maintaining the integrity of the 
intent of ARRA. 

ClarifY the intended use of ARRA funding - The temporary rules were created to rapidly implement the 
intent of Congress to stimulate the economy, and therefore the rules should be proactively revised in order 
to clarify the intended use of the funds in connection with the CWSRF program. The stimulus funding 
should be made available to complete projects as well as to quickly begin projects. Adjusting the temporary 
rules will permit cities like Coburg to do both. The City of Banks strongly supports the City of Coburg' s 
petition and recommends the EQC amend the two temporary rules. 

Department Response 
Funding for existing projects - DEQ made policy decisions in developing temporary rules to meet the intent 
of ARRA, and therefore DEQ strongly believes the intent of ARRA funding was to start new projects and 
provide inunediate job opportunities. Under the current CWSRF program rules, existing projects are given 
priority for loan increases so these projects have continual access to funding as needed to complete the 
project. 

ClarifY the intended use of ARRA funding - The temporary rules were adopted in April 2009 by the EQC to 
ensure effective and timely-implementation of requirements under ARRA. DEQ believes the rules are clear 
with regards to the intended use of ARRA funding including project eligibility, tbe use and allocation of 
ARRA funds, and financial terms. The rules have allowed DEQ to move forward with allocating funds to 
ensure communities can meet the requirements of ARRA. If the rules were to be amended, this would 
seriously impact the CWSRF loan program's ability to administer the funds under ARRA, and would 
jeopardize a borrower's obligation to have a project under contract or construction by February 17, 2010. If 
a borrower does not meet their obligations under ARRA, DEQ must return those funds to EPA. 

Comment #3 (Terrence O'Connor, City Manager, City of Coqnille) 
Intent of ARRA funding - Coquille has been caught in the same "Catch 22" as the City of Coburg with 
respect to how DEQ implemented ARRA funding, and supports the City of Coburg' s petition to amend the 
CWSRF loan program regulations to bring DEQ's regulations and rules in keeping with the intent and spirit 
of current ARRA funding and potential future federal grant funds. The proposed amendments would 
equitably address the loop-hole of current regulations and rules with respect to EPA requirements under 
ARRA and other EPA programs. 

Department Response 
Intent of ARRA fending - DEQ made policy decisions in developing temporary rules to meet the intent of 
ARRA and believes these rules effectively address the requirements of ARRA as stated in the response 
above to Comment #2. 



Attachment B 
August 20-21, 2009 EQC Meeting 
Page 1 of 2 

DEPARTMENT OF ENVIRONMENTAL QUALITY 
STATEMENT OF NEED AND JUSTIFICATION 

A Certificate and Order for Filing Temporary Administrative Rules accompanies this form. 

Department of Environmental Quality, Water Quality Division OAR Chapter 340 
Agency and Division Administrative Rules Chapter Number 

Rule Caption: Amend the Clean Water State Revolving Fund Rules 

In the Matter of: Clean Water State Revolving Fund program, Chapter 340, Division 54 

Statutory Authority: ORS 468.020, ORS 468.440 

Other Authority: Not applicable 

Statutes Implemented: ORS 468.423 to 468.440 

Need for the Temporary Rule(s): 
DEQ received 160 application requests for stimulus funding under the American Recovery and Reinvestment 
Act of 2009. The application requests for funding of water quality improvement projects totaled about $718 
million. DEQ was able to only fund 13 of those applicants. The federal capitalization grant provided by the act 
will result in an additional $19 million in loan repayments to DEQ's Clean Water State Revolving Fund. At the 
same time, several priority projects currently remain unfunded. 

The proposed rule revisions will allow DEQ to set aside a portion of the state fiscal year 2010 funds available 
under the CWSRF program fund for a special reserve. This reserve will provide funding for new projects and 
also provide a fmancial incentive during the economic downturn. The current rules direct DEQ to provide 
increases to existing loans first. Typically, funds available during a fiscal year are adequate to fund only a few 
new projects as there is a continual demand for loan increases to existing projects. The proposed rules will 
ensure funding from the proposed special reserve is also available to new projects, rather than exclusively 
funding increases to existing projects. 

A temporary rule is necessary to allow DEQ to use this proposed funding immediately for new projects in state 
fiscal year 2010. 

Documents Relied Upon: 
The following doctunents are available from the DEQ Water Quality Division, 811 SW Sixth Avenue, Portland 
Oregon. To make arrangements to review these documents call (503) 229-6412. These documents are also 
available online at http://www.deq.state.or.us/wq/loans/loans.htm 

• Oregon Administrative Rules, Chapter 340, Division 54 
• Amended Final Intended Use Plan - Update #3 State Fiscal Year 2009 and Final Intended Use Plan -

State Fiscal Year 2010 (PDF) 
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Justification of Temporary Rule{s): 
The Commission finds that failure to adopt the temporary rule will result in serious prejudice to the public 
interest because it will have the following consequences: 

To ensure effective and timely implementation of requirements under the act, DEQ expedited the allocation of 
funding, which resulted in several priority projects not being funded. DEQ reviewed the fmancial status of the 
CWSRF program for state fiscal year 2010 and determined there is about $48.5 million available under the 
program fund, excluding EPA capitalization grants. To provide economic stimulus for communities that may 
not be able to afford necessary water quality infrastructure improvements, DEQ determined that providing a 
financial incentive of zero percent interest for one half of the state fiscal year 20 I 0 funds would not impact the 
financial integrity of the program and would substantially serve the public interest. A temporary rulemaking is 
needed to fund new priority projects and modify the financial terms for the special reserve fund. 

Housing Cost Impacts: 
DEQ has determined that this proposed rulemaking will have no measurable impact on the cost of development 
of a 6,000 square foot parcel and the construction of a 1,200 square foot detached single family dwelling on that 
parcel. 

Dick Pedersen, Director Date Signed 
(On Behalf of the Commission) 

Item P 000007 



1 



2 



3 



4 



Issue Statement for 

WRC Integrated Water Resource Strategy 

"A problem well stated is a problem half solved." 

Charles F. Kettering 

The need for an integrated water resources strategy. 

Oregon is currently one of two western states without a formal water 

management strategy. And, it is one of many without an integrated strategy that takes 

into account water quantity, water quality, and ecosystem needs. An integrated water 

resources strategy is needed, as we develop a vision of what Oregon's livability and 

economic viability will look like for future generations based upon adequate high quality 

water supplies. While no two basins are identical, they all have similar hydrologic 

elements, such as river systems, aquifers, springs, ecosystems and human settlement 

patterns. They have other similarities too, including a need to coordinate with 

neighbors, a need for local solutions to local challenges, and a need for funding. An 

integrated strategy should provide relevant and consistent guidance to each of the 

basins, despite their differing characteristics. Implementation of such a strategy should 

consistently move Oregon toward the preservation, restoration, and development that is 

necessary to achieve the desired vision of healthy water supplies from all available 

sources. 

A Limited Supply of Clean and Abundant Water. While water supply is 

renewable, it is also limited, and should be managed on a sustainable-use basis. The 

water cycle is scientifically accepted and verifies that no additional or "new" water can 

be found or produced. Water is a finite resource, much like gold, coal, oil and natural 

gas, and pundits have begun to characterize water as the "new oil." There are many 

gripping examples of water scarcity throughout the United States and around the world. 
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Although the state of Oregon, in general, is not in a state of immediate water crisis, it 

does not have an endless amount of water to serve all demands as they increase. 

There are gaps between water availability and water demand, resulting in water 

shortages in some areas of the state. Many Oregon communities and economies, along 

with Oregon's fish and wildlife, face water scarcity today. Most of the state's surface 

waters are fully allocated during summer months, and there are several areas that have 

been designated as "critical groundwater areas," or "ground water limited areas." These 

pressures will likely be intensified, given the projected increase in Oregon's population 

growth, and change in the form and timing of precipitation forecast by climate change 

researchers. 

The degradation of ground water and surface water quality also decreases the 

volume of fresh water available to consumers, and to replenish streams and aquifers. 

Freshwater bodies have limited capacity to process the pollutant load from expanding 

urban, industrial, and agricultural uses. Water quality degradation can be a 

contributing cause of water scarcity. 

Without planning our future use of water in balanced and judicious ways, 

Oregonians will likely cross a water scarcity boundary without even knowing it. 

The Value of a Strategy. An integrated strategy would provide a blueprint for 

the state to follow as it prepares to meet Oregon's water needs: instream and out-of

stream; above ground and below ground; now and in the future. 

An integrated water resources strategy will need to recognize the inextricable link 

between water quantity and water quality by addressing economic and environmental 

needs. Water is the backbone of a healthy economy, and Oregon's economy is closely 

tied to its water resources and its economic needs come from industry and commerce, 

agriculture, recreation, tourism, electric power, and residential development. Oregon's 

ecological needs come from the fish and wildlife that depend on clean and abundant 
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water and healthy habitat found in watersheds (drainage basins), rivers and their 

tributaries, wetlands, floodplains, aquifers, lakes, estuaries, and the ocean. 

An integrated plan or strategy serves several purposes: 

• Encourages planning and management on a natural water systems basis; gains a 

higher level of commitment through a dynamic process that adapts to changing 

conditions; 

• Balances competing uses of water through efficient allocation that addresses 

social values, cost effectiveness, and environmental benefits and costs; 

• Promotes water conservation, reuse, source protection, and supply development 

to enhance water quality and quantity; 

• Encourages participation of all units of government and stakeholders in decision

making through a process of coordination and conflict resolution; 

• Fosters public health, safety, and community goodwill; and 

• Addresses the institutional barriers that exist which reduce the ability to 

effectively manage water resources. 

Building on a Foundation of Data. The public and private sectors in Oregon 

have produced a plethora of plans and studies focused on water quantity, water quality, 

and other water-related issues from environmental, business, socio-economic, 

hydrological, and geological perspectives. The Water Resources Department has 

begun to pull this collection of data into a centralized, usable format, through its on-line 

inventory of potential storage sites, potential conservation programs, and its 50-year 

water demand forecast. An integrated water resources strategy would continue to build 

upon this collection of existing studies, along with new information as the basis for 

developing "what if' scenarios, partnerships, and tools that help state and local 

policymakers determine how to meet Oregon's long-term water needs. 

Developing a Strategy through Collaboration. The Water Resources 

Commission has the statutory authority to develop an integrated water resources 

strategy, with the Department as the implementing agency. But another essential part 
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of an integrated water resources strategy is the collaborative process of building the 

plan. Water is a subject in which everyone is a stakeholder and must be given an 

opportunity to participate in and shape the process. A participatory approach is an 

effective means for achieving consensus and long-lasting agreement. Real collaboration 

takes place only when stakeholders and the interested public are part of the decision

making process. Incorporating the views of a wide variety of governmental agencies, 

special interest groups, and the public will be a challenge, but is key to the success of 

such a strategy. 

Conclusion. A successful integrated water resources strategy would result in a 

persuasive visualization of what Oregon's water and landscape should look like and be 

like for future generations. Such a strategy should have as a starting point, clear and 

compelling goals and a vision. It should develop tools with statewide relevance, and 

options for local implementation. 
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