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EQC Meeting Agenda 
June 18 and 19, 2009 

DEQ Headquarters, Room EQC-A 
811SW61

" Ave, Portland 

Preliminary Commission Business: Adopt 
minutes of the April 17, 2009, regular 
meetin 
Informational Item: Update on the status of 
the Umatilla Chemical Agent Disposal 
Facilit 
Informational item: Director's Dialogue 

Action Item: Morsman contested case 

Informational Item: City of Coburg petition 

Informational Item: Recycled water internal 
manaaement directive 
Action Item: Total dissolved gas waiver 
reauest 
Recess until Fridav mornin 

Joni Hammond, Rich Duval 

Dick Pedersen 

Jane Hickman, Leah Koss 

Representatives from the city of 
Co bur' 
Neil Mullane, Judy Johndohl and 
Ron Douahten 
Neil Mullane, Gene Foster and 
Aanes Lut 

Possible approval of settlement in NEDC et al v. 
DEQ et al Multnomah Circuit Court case no. 
070303342 and NEDC et al v. DEQ et al, 
Multnomah County Circuit Court case no. 
080100974 

**Note: This item was swapped with Item G 

Contact: Stephanie Clark (503) 229-5301 
613012009 
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Informational item: Composting Rules 

Action Item: Hazardous waste omnibus 
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Action Item: Updates to CAFO 
memorandum of understandin 
Commissioner Reports 

Adiourn 

Wendy Wiles, Charlie Landman 

Wendy Wiles, Scott Latham 

Neil Mullane and Ranei Nomura, 
DEQ, and Wym Matthews, ODA 
EOG members 
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Draft X 
Approved_ 

Appro'ved with Corrections_ 

Minutes are not final until approved by commission. 

Oregon Environmental Quality Commission 
Minutes of the Three Hundred and Forty-ninth Meeting 

April 17, 2009 
The Environmental Quality Commission held a public meeting beginning at 8:32 a.m. on April 
17, 2009, at the Department of Environmental Quality Headquarters in Portland, Oregon. 

The following members of the Environmental Quality Commission were present: 

Bill Blosser, Chair 
Kenneth Williamson, Vice Chair 

Donalda Dodson, Member 
Judy Uherbelau, Member 
Jane O'Keeffe, Member 

Item A: Adoption of the February 26, 2009, EQC meeting minutes 
The commission thanked Stephanie Clark, assistant to the commission, and noted that the 

minutes have been very complete, detailed, easy-to-read with good information. 
Moved: Vice Chair Williamson 
Seconded: Commissioner O'Keeffe 

The February 26, 2009, meeting minutes were adopted unanimously 

Item B: Updates on the Umatilla Munitions Chemical Disposal Facility 
Joni Hammond and Rich Duval, Department of Environmental Quality 

Mr. Duval, DEQ chemical demilitarization program administrator, explained that this update is 

very similar to the February 2009, update, and the Umatilla facility is gathering the materials and 

data necessary to start its mustard agent disposal campaign. The facility has received many 

comments on the proposed campaign, and expects to receive more before the end of the first 
public comment period next week. At the close of the public comment period, DEQ will make a 

tentative decision on the direction of the mustard campaign and submit that information for an 

additional public comment period. Mr. Duval explained that the facility is prepared to start the 
mustard campaign as soon as all public comments are reviewed and addressed and the permit 

process has been finalized. This will likely occur in June 2009. 
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The commissioners asked what some of the most significant issues are in the context of the 
public comment period, and Mr. Duval answered that the concern of mercury emissions and the 

loss of an economic base are the major concerns being submitted at this time. Mr. Duval 

explained that tbe Army has a very good mercury emissions management system and there is not 
a risk for the community, and agreed that with the closure of the facility scheduled as soon as 

June 2010 the loss of an employer in this region is an issue. The Umatilla facility has been a 

major economic generator for the town, and when the facility is closed it will likely require an 
employment transition depending on who might purchase the location. The Army is responsible 

for the buildings on site, but does not intend to remove them after the facility's closure. 

Commissioner Uherbelau noted that Morrow County recently contacted DEQ and the EQC 

regarding the Umatilla facility, and wondered what had happened from that initial 

correspondence. Deputy Director Hammond responded that Morrow County asked for an 
extension on the public comment period, but that it is the permitee's, not DEQ's, 60 day public 

comment period and DEQ will make a decision on how to proceed with the mustard campaign 
and submit that information for an additional 45 day public comment period, consistent with 

prior campaigns at the facility. She noted that DEQ met with Morrow County representatives last 

week who were satisfied with DEQ's response. 

Mr. Duval said that the Morrow County letter also expressed concern that the Amy was not 

planning to test and characterize all agent containers, only the first 60, and that there might be a 

second type of mustard gas present that was a more significant health and exposure risk for the 
community. Mr. Duval explained that DEQ has been guaranteed that there is only one type of 

mustard agent in all of the containers, so the additional tests and characterizations of the agent 

are urmecessary and there is no increased risk to the community. 

Item C: Director's Dialogue 
Dick Pedersen, Department of Environmental Quality 

Director Pedersen gave a verbal update to the commissioners regarding recent items of interest. 

• The Pacific Environmental Advocacy Center has served a number of sources with an 

intent to sue notice regarding a federally-vacated boiler standard. The group states that 
this requires the sources to file individual applications to DEQ, but there is a lack of 

clarity at this time and the EPA is scheduled to release a new federal boiler standard to 

replace the one in question. This situation is not unique to Oregon, and DEQ is working 
with the sources on a best plan of action. 

• The EPA has identified a number of schools across the country at which to conduct air 

toxics monitoring, and two are in Oregon. DEQ, while happy to see EPA focusing on this 

issue, has concerns regarding siting the monitoring locations as well as the short 
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timeframe, 60 days, in which the monitoring will be done. DEQ staff have talked to the 

schools, EPA and other stakeholders and will be helping to coordinate outreach and 

education opportunities as well as data. 

• DEQ continues to work with stakeholders on three liquefied natural gas projects, but little 
has changed since February. The Bradwood landing project has suspended their process 

until a full resolution has been reached on several land use issues. There is a bill before 

the Oregon Legislature that would require a finding of need for natural gas and no 

adverse impacts before any liquefied natural gas projects could be started in Oregon. If 
passed, this bill would require EQC to do some rulemaking and is connected to other 

policy questions at the state level. The Jordan Cove project has not yet applied for any 

permits but is working with DEQ on possible land use issues. 

• The Riverbend landfill has become a local debate in Yamhill County, as many neighbors 

oppose expansion and prefer a waste-to-energy option. The landfill' s owner has presented 
a need for expansion and has demonstrated compliance with DEQ permit in the past, and 

we are working with county commissioners for any necessary permit modifications and 

to maintain good communications between all stakeholders. 

• The port of Astoria has an annual need to dredge contaminated sediment as it flows to 
them from other communities and has previously been in violation of rules of where they 

are allowed to relocate the sediment. A recent decision to use the city ofWarrenton's 

unused wastewater lagoon will convert this location into a regional facility without 
significant associated costs and the opportunity to apply for federal money. This will 

bring the port into compliance and solve their issue of where to locate the dredged 

sediment. 

• The E-Cycles program has been very successful and will likely exceed its target of 12 
million pounds of waste collected in 2009. The ban one-waste going to landfills starts in 

2010, so we are ramping up our outreach and will continue to provide technical 

assistance. There has been a lot oflegislative interest in the program and it has launched 

more discussion around product stewardship bills and programs. 

• DEQ's number one priority is responding to emergency spills, and we get about 2300 

notifications from the Oregon emergency response system every year. Only a small 

percentage of these notifications require a full-scale mobilization, and most require 
smaller follow-up by staff. We recently updated our emergency response contracts and 

are moving toward increased environmental protection with this program. 

• DEQ received a request from the Army Corps of Engineers for a waiver of the total 
dissolved gas standard. Their current waiver expires August 31, 2009, and they would 

like a new waiver to cover the fish passage season on 2009 through 2012. All public 

comments have been reviewed and DEQ water quality staff will submit a report for EQC 

review and decision at the June, 2009, meeting. 

• The DEQ lab received funding in 2007 to monitor for toxics in the Willamette River 
through in-stream and fish tissue sampling. This project greatly expanded the lab's 
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technical abilities and staff were able to monitor for over 250 pollutants. This is a great 

benefit to DEQ and the state of Oregon. 

• The Office of Compliance and Enforcement offers some violators the option to complete 

supplemental enviromnental projects in addition to a reduced fine. These projects are 
only available for lower risk violations and are meant to improve the enviromnent in the 

violator's community. It is also a great way for smaller projects to leverage matching 

funds. Vice Chair Williamson commented that OWEB has a small grants fund that could 
match up to $5000 for stream repair projects. 

• Lehman Hot Springs, a private resort near the Blue Mountains, had an overflow of its 

wastewater lagoon, and is working to pump out the lagoon to prevent total failure. This 
facility has had other wastewater issues in recent years but has not sufficiently responded 

to DEQ' s requests and orders to properly fix the lagoon. The lagoon overflow is not a 
health issue, and much of the effluent is runoff from the snow melting in the area, but it is 

a concern and DEQ is working with local and federal officials to solve the problem. 

• Director Pedersen is the co-chair of the new Oregon Way advisory group, which will 

advise the governor on finding ways to leverage federal stimulus money to create 
innovative, green and sustainable jobs through new projects across Oregon. There are 

over 500 different streams of funding through the federal stimulus package, and so the 

group is working to investigate and implement projects and coordinating state agencies to 

disperse money as soon as it is available and otherwise expedite the process. 

• DEQ is received several pots of money from the federal stimulus package to distribute to 

local communities. The most significant grants came through the Clean Water Act state 

revolving fund. The program has received over $700 million worth of project 
applications for $45 million available. Staff have been in close communication with 

federal congressional staff and local communities and are prepared to disperse the money 

as soon as it is available. Other smaller amounts of federal stimulus money will go 
towards water plarming projects, clean diesel retrofits and leaking underground storage 

tanks. 

• The Office of Communications and Outreach launched a new e-newsletter called 
"Oregon Enviromnent", and this has led to a big jump in visits to our Web site and 

subscribers to our listserv. 

• There are many updates on climate change legislation at the national and state level. 

o EPA plans to announce an endangerment finding for carbon dioxide today, which 

could make C02 a regulated pollutant under the Clean Air Act. 
o The federal Clean Energy and Security Act has generated a lot of interest and 

many states are providing comments. 

o Oregon's cap and trade bill has changed significantly since it was first introduced, 
and has a second hearing scheduled for next week. Various stakeholder groups 

have forwarded many options regarding the cap element of the bill, which 

remains very controversial. 
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o A greenhouse gas reductions bill includes a new low-carbon fuel standard, and 

Andy Ginsburg, Air Quality Division administrator, is working with legislators to 

make sure they understand the full scope of the bill. 

The commission took a recess for approximately 20 minutes. 
Upon returning from their recess, Director Pedersen noted that the EPA just announced its 

endangerment finding for greenhouse gas, and that it will now regulate greenhouse gases under 

the Clean Air Act. 

Item D ~Budget and legislative update 
Greg Aldrich and Jim Roys, Department of Environmental Quality 

Mr. Aldrich, DEQ government relations manager, gave an overview of the Oregon Legislature's 

timeline and presented information on bills and policy option packages of interest to DEQ. He 
noted that the state's budget deficit continues to grow, and that the May 15th budget forecast will 

be the starting point for the Legislature to draft its budget in early June and close the session by 
June 30th. 

Mr. Aldrich also covered the 30 percent reduction options requested by Legislative Fiscal Office. 

The Legislative Fiscal Office asked all state agencies to prepare and present their reduction 

option lists as part of their Ways and Means committee meetings. 

Chair Blosser asked what process and philosophies were applied for the reduction options, and 

Director Pedersen explained that all programs were ranked by their level of effectiveness in 

protecting environmental and public health, whether the program is federally mandated and 
designated, and programs that provide the best outcomes. Then programs were also assessed in 

light of cross-program priorities and implications. Director Pedersen also noted that the reduction 
options only refer to general and lottery funds, and some programs would not be affected since 

they do not use any of these funds. Others, like many water programs, are largely funded by 

general and lottery monies and would appear to be disproportionately affected without a cross

program understanding. 

Commissioner Uherbelau asked ifthe 30 percent reduction options were based on past revenue 

forecasts or were projections. Mr. Aldrich and Mr. Roys explained that the reduction options 
represented a worst case scenario, and that it would be very unlikely for the Legislative Fiscal 

Office to adopt all the proposed reduction options. Director Pedersen added that that office has 
the option to take up to 30 percent but does not have to do so equally across all agencies, so they 

may elect to adopt five percent from one agency and 30 percent from another agency. 
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Commissioner Dodson noted that some reductions would be necessary and it seems like the staff 

will feel the pressure of doing the same work with fewer resources. Director Pedersen agreed that 
this is a major concern, and many reduction options were chosen to make sure that programs are 

sufficiently staffed and able to effectively do their work. 

Mr. Aldrich stated that the Ways and Means presentation was a positive experience, with four 

days of testimony from Director Pedersen and one day of public comment. Nineteen people 
commented, and others sent letters to the committee, with the majority of comments in support 

for some or all ofDEQ's work. Mr. Aldrich explained that the Ways and Means committee 

members will now hold statewide public meetings to gather feedback, and we will notify our 
stakeholders of these dates and locations. A work session will follow these meetings and inform 

the draft budget, expected in June. 

Mr. Aldrich spoke about several House and Senate bills of interest to DEQ, and noted that the 

legislative team is currently tracking over 200 bills that would have some connection to DEQ. He 

also noted that several bills that were introduced by DEQ, like the product stewardship bill, have 
stalled in committee but industry and political representatives are introducing similar bills that 

are likely to pass. This means that DEQ could have new roles and responsibilities or otherwise 

feel the effects of these bills. 

Director Pedersen added that Senate Bill 30 has been signed and is an ethics reform bill that 

would require annual, instead of quarterly, disclosure reports from commissioners and state 

agency directors. 

Mr. Aldrich closed by saying that he would return for the June meeting with a much more 

concrete understanding of what legislation has passed and the status of the state budget. 

Commissioner Dodson noted that the acknowledgement from the Ways and Means committee 
indicate that the presentation was very well-organized and the content of the presentation was 

terrific. Director Pedersen thanked her for this comment, and specifically thanked Greg Aldrich, 

Melissa Aerne, Christine Svethkovich and Margaret Oliphant as representatives of the legislative 
team for their hard work in crafting the Ways and Means presentation documents. 

Mr. Roys, DEQ budget manager, presented the first annual financial report, as requested by the 
commission to assist in meeting key performance measures related to finance. He stated that he 

will present to the commission at least four times in each biennium, and hopes to gather feedback 

to improve the annual financial report. 

Mr. Roys explained that the report has three sections: audits, compliance and key financial 

information. He stated that the audits are generally good, with no programs needing corrective 
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action or reportable conditions. Mr. Roys also stated that a series of audits is planned for 2010 

and beyond, and he will bring information from those processes to commission meetings as they 

occur. 

Mr. Roys said that compliance and monitoring is done by several staff members in the Business 
Services Division, and their day-to-day work makes it possible for DEQ to operate successfully. 

Mr. Roys explained key financial information, as represented by various stoplight charts. A red 
stoplight requires immediate corrective action and reporting every three months to assess the 

success of the corrective actions, yellow is caution and green is good to continue. Director 
Pedersen commented that the Onsite program is a good example of this system working, and it 

has helped DEQ to manage staff resources to avoid a financially precarious situation after a 

downturn in construction in Oregon. 

Commissioners asked specific questions about the report and the meaning of the data, and Mr. 

Roys noted that a number of programs could be ranked as yellow and red in the next few years 
because of larger budget and economic concerns that require careful watching and corrective 

actions. 

Director Pedersen added that he would like to spend time with the commission after the end of 
the legislative session to discuss the future challenges for DEQ and what role the commission 

will play in those conversations and actions. Vice Chair Williamson and Commissioner 

Uherbelau agreed, and noted that future financial reports should reflect the he fundamental shifts 
in thinking and operations that will be required ofDEQ, and all other governmental agencies, in 

order to thrive. 

The commission recessed for lunch and executive session at approximately 12:10 p.m. and 

returned to the public meeting at approximately 1:10 p.m. 

Item E: Public Forum 
The commission announced its intent to hear public comment on the state revolving fund 

temporary rulemaking and Wapato Lake during their respective agenda times, and members of 

the public agreed to comment at those times rather than during public forum. 

• Karyn Jones - representing self, GASP, the Oregon Wildlife Federation, Sierra 
Club and the Government Accountability Project. 

o Ms. Jones presented information regarding the Umatilla disposal facility, noting 

that a consultant evaluated the stockpile of mustard agent ton containers and 
believes that 79 percent of the mustard agent ton containers at Umatilla appear to 

be at risk for mercury contamination. She expressed her concern related to this 
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finding, and also that the Army has submitted requests for proposals to investigate 

alternative disposal technologies at other disposal facilities with similar issues to 
Umatilla but none have been submitted in Oregon. Commissioner Uherbelau 

asked for clarification, and Ms. Jones explained that her main concern is that the 

Umatilla facility will incinerate the mustard agent ton containers that could be 
contaminated with mercury and not evaluate alternative technologies that are 

being used at other disposal facilities. 

• Kathryn VanNatta- representing the Northwest Pulp and Paper Association. 
o Ms. VanNatta provided a written copy of her testimony given during the DEQ 

Ways and Means meetings last week. She highlighted the notes for the committee 
and discussed the Northwest Pulp and Paper Association's positions related to the 

2009-11 budget and DEQ's work, mostly related to their opposition of fees 

related to air quality programs and cap-and-trade or climate change programs. Ms. 
VanNatta stated that the proposed fees should not be charged on biomass created 

from wood waste and DEQ should try to incentivize businesses, organizations and 

people who use non-fossil fuel sources and that forest products are biomass and 
non-fossil fuels. She stated that the pulp and paper industry is ready to engage in 

conversations how the industry will evolve and how the industry will do business 

as the economic conditions in Oregon worsen. 

Item F: Clean Water Action state revolving fund temporary rulemaking 
Neil Mullane, Judy Johndol and Rick Watters, Department of Environmental Quality 

With agreement from the commission, members of the public interested in commenting on the 

temporary rulemaking were invited to be part of the item rather than speak during public forum. 

Janet Gillespie, representing the Oregon Association of Clean Water Agencies, spoke first and 
noted that the Oregon Association of Clean Water Agencies supports the rulemaking. She invited 

Eric Quinn, the public works director for the city of Riddle, to speak. Mr. Riddle explained that 

he was a member of the total maximum daily load standards advisory group for the Umpquaa 
basin four years ago, and used that opportunity to gain knowledge that would help Riddle. The 

t 

city, in an attempt to increase water quality, developed some solutions, but found that they that 

would be prohibitively expensive for their very small community. The federal stimulus package 

offers a 75 percent forgiveness option for small communities, which provides Riddle the 
opportunity to pursue the project and survive economically. Ms. Gillespie stated that the Oregon 

Association of Clean Water Agencies supports sustainable wastewater infrastructure and will 
partner with several organizations for planning and best practices, and urges the commission to 

adopt these temporary rules proposed by DEQ. 
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Milo Mecham, representing the city of Coburg, presented the commission with an amendment to 

the proposed rules that would allow Coburg to access the federal stimulus money through the 

state revolving fund. Mr. Mecham explained that Coburg is believed to be the largest community 
along 15 without sewers, and has about 1000 people all on septic tanks. The city would like to 

create a new system that would reuse water for beneficial use in agricultural applications. The 

system would cost about $24 million for their community of 1000 residents and the city needs 
financial assistance to make this happen. Mr. Mecham explained that the federal act stipulated 

that the stimulus money could not be used for projects that had been started before Oct 1, 2008, 

which would unfortunately exclude Coburg. The city of Coburg was able to secure a loan for a 
small portion of the system's full costs, and would use the additional stimulus money to 

complete the project based on the gap in loan funding. The commissioners asked Mr. Mecham 

questions regarding some technical uses oflanguage within the proposed amendment and 
engaged in a brief discussion regarding the legality and possibility of funding Coburg with 

stimulus money. 

Larry Knudsen, DEQ's legal counsel, suggested that the commission hear from DEQ staff on this 

issue, since they might be able to clarify Coburg's eligibility based on the act's criteria. 

Neil Mullane, DEQ Water Quality Division administrator, gave an overview of the federal Clean 

Water Act and its relation to the state revolving fund, as well as the additional stimulus money 

available through the state revolving fund in 2009. He explained that DEQ traditionally receives 
about $I 0 million annually in capitalization grant from EPA for the state revolving fund, and that 

we will receive approximately $44 million in additional stimulus funds for the state revolving 
fund this year but this additional funding has specific requirements that would preclude Coburg 

from applying. Mr. Mullane explained that Coburg's loans were signed prior to October I, 2008, 

which was the cutoff date established in the federal act that controls the stimulus money. Mr. 

Mullane also explained that water quality staff have been working with communities since the 
announcement of this potential money in December, 2008, and are now preparing the intended 

use plan with a list of prioritized projects that will be sent to the EPA. With their conditional 
approval, loans using stimulus money could be disbursed in June. 

Judy Johndohl, DEQ Water Quality Division community and program assistance manager, 

explained that the proposed temporary rulemaking would also reduce the public comment period 
from 30 to 14 days to expedite the dispersal of stimulus funds. This is a DEQ requirement, not a 

federal requirement, so there is no conflict with EPA regulations. Ms. Johndohl also explained 
that the current state revolving fund program does not allow for grants and principal forgiveness 

provisions outlined in the federal act, so this temporary rulemaking would also establish 

principal forgiveness for either 75 or 50 percent of a loan based on the size of the applicant 

community. Ms. Johndohl stated that a workgroup met to decide the best use of the stimulus 
funds, and determined that small communities of fewer than 5000 residents would be eligible for 
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75 percent principal forgiveness on a zero percent interest loan and all other communities would 

be eligible for 50 percent principal forgiveness on a zero percent interest loan. She noted that the 

act dictates all loans made before September 1, 2009, have a cap of$5 million, but that amount 
could increase if other funds are still available. Ms. J ohndohl also stated that 20 percent, or about 

$8 million, of the stimulus money must be used for green and enviromnentally innovative 

projects. 

Mr. Mullane explained the next steps for the commission, and asked that they approve the staff 
recommendation to adopt the temporary rules for the state revolving fund. He noted that 

temporary rules expire in six months, so he and the staff would return at ~ later meeting to 

inform the commission on the approved projects, pass additional rules if necessary and follow 
through on all state and federal reporting requirements. 

The commissioners discussed the proposed temporary rules and asked for clarification on several 
points. Commissioner Uherbelau expressed hesitancy in adopting the temporary rules as 

proposed due to some inconsistency in rule language and the possibility it contradicts with 
existing rules in division 54. 

Motion: Adopt the proposed temporary rule revisions to OAR Chapter 340, Division 54, as 
presented in attachment A and the findings in attachment B. 

Moved: Vice Chair Williamson 

Seconded: Commissioner O'Keeffe 

Commissioner Uherbelau abstained, with all other commissioners voting to support the motion. 
The motion passed 

Item G: Compost npdate 
With agreement from the presenters, the commission tabled this item to a later meeting. 

The commission recessed for approximately 15 minutes. 

Item J: Informational npdate on Senate Bill 737 
Neil Mullane, Jennifer Wigal and Cheryl Grabham, Department of Environmental Quality 

Cheryl Grabham, DEQ water quality standards and assessment staff, gave an update on the 

progress and content of the project mandated by the 2007 Oregon Senate Bill 737. Ms. Grabham 

explained that the project, known as P3 for persistent priority pollutants, has been developed by a 
collaborative group of stakeholders and extensive public involvement at all steps of the process. 

Ms. Grabham explained that the original draft list had over 1000 pollutants, and the current draft 

list has been narrowed to fewer than 200 and is organized by type. These pollutants will be 

A 000010 



monitored by testing the effluent from the 52 largest municipal wastewater treatment plants in 

Oregon and managed if found in concentrations above a determined level. The commissioners 
discussed some details of the list and DEQ's role in monitoring and treatment with Ms. 

Grab ham. 

Jennifer Wigal, water quality standards and assessment manager, noted that the comments are in 

general support of the project and for toxics reduction and there is some misunderstanding of the 

purpose of the draft list. She said that there is also some criticism of the membership of the 
science and methodology workgroup, mostly from industry representatives commenting on a 

lack of pesticide experts. Ms. Wigal explained that many comments requested the addition or 
deletion of specific pollutants from the draft list and that the draft list and other elements of the 

project will likely be modified after review from the Legislature in June and before the project 

development is completed in June 2011. 

Ms. Grabham and Ms. Wigal stressed that the project is for toxics reduction, and is not a 

complete ban or elimination of the pollutants and products identified in the draft list. 

Commissioner Dodson noted that this project is an opportunity for the commission and DEQ to 

be more proactive regarding human health concerns and evaluate upstream actions that could 
reduce the toxics found in wastewater effluent as well as working closely with the public health 

agencies. Ms. Wigal agreed and commented that with the draft list it gives DEQ the opportunity 

to do outreach on consumer choices that would affect what pollutants are found in wastewater 

effluent. Director Pedersen also stated that the Oregon Department of Human Services and the 
Oregon Environmental Council are working on opposite ends of this issue and DEQ is 

essentially in the middle with policy development and educational opportunities for all 

Oregonians. Mr. Mullane and Director Pedersen both acknowledged the Oregon Association of 
Clean Water Agencies and the 52 affected wastewater treatment plants for their active 

cooperation and role in this project beyond the scope of Senate Bill 737. 

Chair Blosser left the meeting and assigned Chair duties to Vice Chair Williamson at 3:40 p.m. 

Item K: Wapato Lake and blue-green algae blooms update 
Neil Mullane and Gene Foster, Department of Environmental Quality; Ray Jaindl, Department 

of Agriculture; and Gail Shibley, Department of Human Services 

Neil Mullane, DEQ water quality administrator, gave background information on the Wapato 

Improvement District and the blue-green algae bloom observed at Wapato Lake in July 2008. He 

noted that no water quality violations were found, and that low oxygen levels and high 
temperatures as well as high phosphorus levels in the Tualatin River likely caused the bloom. 
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Mr. Mullane also explained the U.S. Geological Survey is analyzing sununer 2008 data from this 

basin and will prepare a report that DEQ will use to assess what happened. 

The commissioners discussed the information presented by Mr. Mullane, and he clarified that 
DEQ does not require the Wapato Improvement District to hold a water quality permit based on 

several exemptions under the federal Clean Water Act. As such, he explained, this was not an 
issue that DEQ was able to respond to with enforcement or other actions. 

Gail Shibley, Oregon Department of Human Services Office of Public Health Systems 
administrator, distributed a handout with additional information related to the algae bloom and 

discussed her department's current and future algae bloom management plans. She explained 

that the Oregon Department of Human Services received a grant from the Center for Disease 
Control and will take the lead on coordination campaigns for algae blooms in the 2009 season. 

Mr. Mullane stated that DEQ also plans to follow up with the Wapato Improvement District and 

is working with them on a management plan which would include strong communications and 

outreach connections in case other unusual algae events are seen. The Joint Water Commission 

has agreed to do some sampling in this basin area and will give the data to DEQ. Mr. Mullane 
added that the district was developed for agricultural use, and farmers have struggled to remain 

viable and successful in the area. The U.S. Fish and Wildlife Service began buying land from 

farmers in 2000 and plans to continue this practice of buying land and reverting it back to 

wetlands. 

Commissioner Uherbelau urged DEQ to be proactive on algae blooms and possibly partner with 
educational facilities for increased monitoring in this, and similar, situations. 

Gene Foster, DEQ watershed manager, explained the science behind algae blooms. He also 
explained that DEQ works to identify where algae blooms are occurring on an annual basis and 

create coordinated responses to manage and reduce the frequency and severity of the blooms 

when possible. Part ofDEQ's responsibility is to take control of water quality management 
issues and violations and it is often unclear what the causes of the blooms are and if there are 

natural or external factors that are causing increased temperatures and nutrient loading that 

produce blooms. 

Ray Jaindl, Oregon Department of Agriculture Natural Resources Division administrator, stated 

that his department is working with DEQ to identify who is the primary authority in evens like 
algae blooms. He explained that the farm-based issues are definitely related to agriculture and 

fall to his authority, but the district is unclear if this is a strictly agricultural issue. A major 

concern is preventing duplication of services, and ensuring cost-effective uses of state agencies 
and their funding. Commissioner Dodson noted that a farmer testified that he saw changes in his 
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crops due to the suspected algae bloom, and asked who would be responsible for the viability 

and. food safety of the crops. Mr. Jaindl responded that it would be the responsibility of the 
farmer and distributor to ensure quality of product, and that the Oregon Department of 

Agriculture does provide crop protection and food safety guidance to farmers through the Food 

Safety Division. 

The commission invited Brian Waganer, representing the Tualatin Riverkeeper organization, to 

provide public comment. Mr. Waganer noted that some bodies of water in Oregon are very well 
managed, but this is not one of them. He stated the question of statutory authority is not 

applicable, and that DEQ has a regulatory obligation to intervene in this type of event based on 
laws that prevent anyone from discharging pollution into any water source in the state. He 

explained that the Tualatin Riverkeepers see the blue-green algae bloom at Wapato Lake in June 

2008 as a failure of the Department of Agriculture to enforce the water quality standard for the 
Tualatin River and would like the commission to state it as such and note the responsibility of 

the Department of Agriculture to protect downstream agricultural interests in this district. 

The commission thanked Mr. Waganer for his comment, and Ms. Shibley noted that the Oregon 

Department of Human Services is working to convene a joint meeting for the involved parties 

and develop better understanding and solutions for similar algae bloom events. Vice Chair 
Williamson noted his support for an inter-agency workgroup on the issue of blue-green algae. 

Item L: Commissioner Reports 
• Commissioner Uherbelau inquired about the coal ash pond at the PGE Boardman plant, 

changes to the Onsite program and the status of the Oregon pharmaceutical take-back 

program. 
o Director Pedersen responded that staff will research and respond to the inquiries 

about the coal ash pond and the Onsite program, and that the drug take-back bill is 

in process with the Oregon Legislature. 
• Commissioner O'Keeffe noted her apologies if anyone received a recent spam email from 

her address, the issue has been fixed. She also thanked Vice Chair Williamson for his 

email forwards of useful articles regarding climate change. 

• Vice Chair Williamson noted that OWEB is facing the same budget issues as the state of 

Oregon, and will likely support fewer watershed councils but do so at a higher monetary 
level and encourage smaller councils to combine into larger collective councils. 

Vice Chair Williamson adjourned the meeting at 4:54 p.m. 
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Agent Processing at the Umatilla Chemical Agent Disposal Facility (UMCDF) 

As of May 19, 2009, 217,969 munitions have been destroyed, which represents 99% of all 
Umatilla munitions and bulk containers and 3 7% percent of the original Umatilla stockpile by 
agent weight, and 100% of the nerve agents. 

HD Operations 

The UMCDF began the VX-to-HD changeover activities for the start of Mustard ton container 
operations on November 6, 2008. There are 2,635 HD ton containers in the UMCD stockpile. 
This represents 1 percent of all UMCD muntions and bulk containers and 63 percent (by agent 
weight) of the original stockpile. 

The permit modifications necessary for HD processing are nearing completion. The agent trial 
bum remains to be completed, and should be issued before the end of May. 

At the April Commission meeting, testimony was received during Open Forum regarding 
alternative treatment technologies being considered for munitions at the Utah and Alabama 
demilitarization facilities due to their high mercury content. Our investigation has confirmed the 
solicitation of alternate technologies for leaking and highly degraded projectiles and mortar 
rounds that the Army has deemed to exhibit an excessive risk to plant personnel and not suitable 
for manual processing. The mercury content of these munitions is not known. Additional 
information will be available during the June Commission meeting. 

GB Operations: 

GB munitions/bulk items processing was completed July 2007. GB munitions/bulk items 
comprised 21.4% of the total Umatilla stockpile (by agent weight). The UMCDF destroyed 
155,539 munitions and bulk containers filled with 2,028,020 pounds of GB nerve agent. This 
represented 70.5% of all Umatilla munitions and bulk containers and 21.4% of the original 
Umatilla stockpile (by agent weight) 

The only remaining GB-related waste is used PFS carbon. All other GB secondary wastes have 
been treated. 
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V:X Operations: 

VX munitions processing was completed November 5, 2008. VX munitions/bulk items 
comprised 9.8% of the total Umatilla stockpile (by agent weight). The UMCDFdestroyed 
14,519 V:X rockets and warheads, 1 V:X ton container, 156 V:X spray tanks, 32,313 155mm VX 
projectiles, 3,752 8" VX projectiles, and 11,685 V:X mines filled with over 720,000 pounds of 
agent. 

Except for carbon, all V:X-related wastes previously stored in J-Block igloos have been treated. 
Secondary wastes produced during changeover are being treated as generated. 

Other UMCDF Chemical Demilitarization Program News 

UMCDF PMR Activity (March 23, 2009, through May 20, 2009): 

Application Clarification for Brine Management 
CDF-08-010-DMIL(3TA) Depressurization Glove Box Miscellaneous Unit 08/19108 04122109 

CDF-08-031-PFS(2) PFS Carbon Filter Media (a/k/a use of SIC in PFS) 11126108 04/16109 
CDF-08-036-W AP(2) Mustard (HD) Waste Analysis Plan (W AP) Update 12117108 04130109 
CDF-09-014-PFS(lR) PFS Operating Condition for SIC (a/k/a Hg Monitoring) 03123109 05114109 

CDF-08-030-DMIL(3TA) Bulle Drain Station Modifications 11/26108 05120109 

Deletion of the DUN and Addition of 
the CMS 

UMCDF-07-006-DFS(3TA) Minimum Temperature Limit Change 01/16107 041251083 TBD 
on theDFS 

UMCDF-07-005-MISC(2) Condition 11.M-Liability Insurance 01130107 04102107 07115109 
Requirement Changes 

UMCDF-08-037-MISC(lN) Annual Procedures Update 05129108 NIA TBD 
UMCDF-08-025-MISC(lN) Redline Annual Update-DMIL/MDBI 09108108 NIA TBD 

Misc Systems 

UMCDF-08-028-MISC(l N) Redline Annual Update for General/ 11126108 NIA TBD 
PAS Systems 
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UMCDF-09-001-MISC(IN) Redline Annual Update-Furnace 01121109 NIA 
System 

UMCDF-09-003-MISC(3) Resubmittal of HD ATBP 02126109 04121109 1 

UMCDF-09-0 l 0-MISC(l N) Redline Annual Update for the BRA, 03117109 NIA 
Tank, and MISC Systems 

UMCDF-09-018-PAS(IN) High-Moisture Automatic Waste Feed 04121109 NIA 
Cut-Off 

1 Initial (permittee) public comment period, 
2 Additional public comment period required/opened due to incompleteness of original PMR submittal 
3 Department (draft permit) public comment period. 

TBD 

05126109 

TBD 

06101109 

UMCD PMR Activity: None for the period January 28, 2009, through March 23, 2009 

Significant Events at Other Demilitarization Facilities 

The CMA marked the fmal destruction of all VX nerve agent to be destroyed by CMA disposal 
sites on December 24, 2008, with the elimination of ANCDF's final land mine. The remaining 
VX at Blue Grass will be destroyed by ACWA. To date, 58.9 percent of the national chemical 
agent stockpile tonnage has been destroyed. 

Anniston Chemical Agent Disposal Facility (ANCDF), Alabama 
The ANCDF has destroyed 56.2 percent of its total stockpile (by agent weight) and is currently 
undergoing agent changeover activities for the HT/HD 4.2-inch mortars. 

A ten-person delegation from Colorado visited May 19 to view a simulated demonstration of a 
linear projectile mortar disassembly machine, a series of robotic arms that unpack explosives 
from live rounds. Collected data and experience from testing and evaluation in Anniston will 
help Pueblo Chemical Depot safely process the mustard-filled munitions there. 

Pine Bluff Chemical Agent Disposal Facility (PBCDF), Arkansas 
The PBCDF has destroyed 27.1 percent of its total stockpile (by agent weight). The PBCDF 
started HD ton container processing December 7, 2008, and had processed 494 ton containers as 
of May 18, 2009. PBCDF was authorized May 15, 2009, to increase its agent feed rates from 50 
to 75 percent of the permitted maximum for each furnace. 
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Tooele Chemical Agent Disposal Facility (TOCDF), Utah 

TOCDF agent disposal is 79.6-percent complete. 

Processing of low-heel, low-mercury (:S 1 ppm of mercury) ton containers resumed August 25, 
2008. High-heel ton container operations utilizing the heel transfer system began October 3, 
2008. As of May 17, 2009, 3,484 ton containers had been treated. 

Three sulfur-impregnated carbon (SIC) filters are being installed as part of an expansion to the 
existing pollution abatement system. The SIC filters will be used to capture mercury that may 
remain after incineration of high-mercury(> 1 ppm mercury) mustard mortars and ton 
containers. Because the PFS has not been completed and the TOCDF has nearly completed its 
low-mercury ton container processing, it is preparing to change over to processing mustard 
mortars. 

Newport Chemical Agent Disposal Facility (NECDF), Indiana 

Newport has completed agent disposal operations. It is the third site to complete operations, 
following JACADS in 2000 and ABCDF in 2006. Closure activities will occur over an 18- to 
24-month period. NECDF is still in Phase 1 closure activities, which includes demolition of the 
chemical agent transfer system glove boxes and flushing hydrolysate tank. In-place 
decontamination of the reactor bay equipment is essentially complete and removal of agent 
piping has started. 

Pueblo Chemical Agent Destruction Pilot Plant (PCAPP), Colorado 
Neutralization followed by biotreatment will be used to destroy the Pueblo 2,611-ton HD 
stockpile (artillery and mortar projectiles). The overall design is complete and some construction 
is under way, but site-specific equipment (e.g., munitions tr~atment unit, projectile mortar 
disassembly machine) is still being designed and fabricated in preparation for testing this fall. 
Target date for startup is 2014. 

Because of continuing schedule delays, the State of Colorado issued a hazardous waste 
compliance order in June 2008 mandating the destruction of chemical weapons at Pueblo by 
2017, which is four years ahead of the Department of Defense's latest schedule for destruction at 
the site, but matches congressional mandates that were put in force less than a year ago. The 
order indicates the Pueblo Chemical Depot has long been out of compliance with state hazardous 
waste regulations that limit the amount of time hazardous waste may be stored. The Army is 
disputing the order. 

The permit issued by the state October 17, 2008, allows the project to build the remainder of the 
plant. 
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Blue Grass Chemical Agent Destruction Pilot Plant (BGCAPP), Kentucky 
Neutralization followed by supercritical water oxidation (SCWO) will be used to destroy the 
Blue Grass 523-ton stockpile or nerve and mustard agents. Chemical agent operations are slated 
to begin 2017 and to be completed by 2023. 

The design work is 93-percent complete and should be final in 2010. 

Blue Grass Chemical Activity has had two leaking mustard projectiles in separate igloo 
magazines. 

Three GB ton containers (Operation Swift Solution), representing 0.2% of the stockpile have 
been neutralized. When completed, the operational facilities will be shut down and the 
temporary structures and equipment will be shipped back to APG. 
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Chemical Weapons Destruction Program 
Glossary of Acronyms and Terms of Art 

ABCDF -Aberdeen Chemical Agent Disposal Facility, located at the Aberdeen Proving 
Grounds in Maryland 

A CAMS -Automatic Continuous Air Monitoring System - the chemical agent 
monitoring instruments used by the Army to provide low-level, near real time analysis of 
chemical agent levels in the air 

ACWA-Assembled Chemical Weapons Alternatives, agency of the Army overseeing 
operations at Pueblo, CO (PCAPP ) and Bluegrass, Kentucky (BGCAPP) 

ANCDF - Anniston Chemical Agent Disposal Facility, located at Anniston Army Depot 
in Alabama 

APO-Aberdeen Proving Grounds, Edgewood, Maryland 

ATB - agent trial burn - test burns on incinerators to demonstrate compliance with 
emission limits and other permit conditions 

AWFCO instrument-Automatic Waste Feed Cutoff- an instrument that monitors key 
operating parameters of a high temperature incinerator and automatically shuts off waste 
feed to the incinerator if prescribed operating limits are exceeded 

BDS - Bulk Drain Station - the used in the Munitions Demilitarization Building to 
weigh, hole punch and drain liquid HD from ton containers 

BGCA- Blue Grass Chemical Activity, located at the Blue Grass Army Depot in 
Kentucky 

BGCAPP - Blue Grass Chemical Agent Destruction Pilot Plant, new designation for 
BGCA. 

BRA - Brine Reduction Area - the hazardous waste treatment unit that uses steam 
evaporators and drum dryers to convert the salt solution (brine) generated from pollution 
abatement systems on the incinerators into a dry salt that is shipped off-site to a 
hazardous waste landfill for disposal 

CAC - Chemical Demilitarization Citizens Advisory Commission - the nine member 
group appointed by the Governor to receive information and briefings and provide input 
and express concerns to the U.S. Army regarding the Army's ongoing program for 
disposal of chemical agents and munitions - each state with a chemical weapons storage 
facility has its own CAC - in Oregon the DEQ' s Chemical Demilitarization Program 
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Administrator and the Oregon CSEPP Manager serve on the CAC as non-voting 
members 

CAMDS - Chemical Agent Munitions Disposal System -the former research and 
development facility for chemical weapons processing, located at the Deseret Chemical 
Depot in Utah 

CDC - Centers for Disease Control and Prevention - a federal agency that provides 
oversight and technical assistance to the U.S. Army related to chemical agent monitoring, 
laboratory operations, and safety issnes at chemical agent disposal facilities (Website: 
http://www.cdc.gov/nceh/ demi!/) 

CMA- U.S. Army's Chemical Materials Agency, the agency responsible for chemical 
weapons destruction (website: http://www.cma.army.mil0 

CMP - comprehensive monitoring program - a program designed to conduct sampling of 
various environmental media (air, water, soil and biota) required by the EQC in 1997 to 
confirm the projections of the Pre-Trial Bum Health and Ecological Risk Assessment. 

CMS - carbon micronization system - a new treatment system that is proposed to be used 
in conjunction with the deactivation furnace system to process spent carbon generated at 
UMCDF during facility operations - the CMS would pulverize the spent carbon and then 
inject the powder into the deactivation furnace system for thermal treatment to destroy 
residual chemical agent adsorbed onto the carbon 

CSEPP - Chemical Stockpile Emergency Preparedness Program - the national program 
that provides resources for local officials (including emergency first responders) to 
provide protection to people living and working in proximity to chemical weapons 
storage facilities and to respond to emergencies in the event of an off-post release of 
chemical warfare agents (Website: http://csepp.net/) 

CWC Treaty - Convention on the Prohibition of the Development, Production, 
Stockpiling and Use of Chemical Weapons and on their Destruction. Ratified by the U.S. 
Senate on April 24, 1997. 

CWWG- Chemical Weapons Working Group, an international organization opposed to 
incineration as a technology for chemical weapons destruction and a proponent of 
alternative technologies, such as chemical neutralization (Website: 
http://www.cwwg.org/) 

DAAMS - Depot Area Air Monitoring System - the system that is utilized for perimeter 
air monitoring at chemical weapons depots and to confirm or refute ACAMS readings at 
chemical agent disposal facilities - samples are collected in tubes of sorbent materials 
and taken to a laboratory for analysis by gas chromatography 
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DAL - discharge airlock - a chamber at the end of MPF used to monitor treated waste 
residues prior to release. 

DCD - Deseret Chemical Depot - the chemical weapons depot located in Utah 

DFS - deactivation furnace system - a high temperature incinerator (rotary kiln with 
afterburner) used to destroy rockets and conventional explosives (e.g., fuses and bursters) 
from chemical weapons 

DPE - demilitarization protective ensemble - the fully-encapsulated personal protective 
suits with supplied air that are worn by workers in areas with high levels of agent 
contamination 

DUN - dunnage incinerator - high temperature incinerator included in the original 
UMCDF design and intended to treat secondary process wastes generated from munitions 
destruction activities - this incinerator was never constructed at UMCDF 

ECR- Explosive Containment Room - UMCDF has two ECRs used to process 
explosively configured munitions. ECRs are designed with reinforced walls, fire 
suppression systems, pressure sensors, and automatic fire dampers to detect and contain 
explosions and/or fire that might occur during munitions processing 

EONC - Enhanced Onsite Container - Specialized vessel used for the transport of 
munitions and bulk items from UNCD to UMCDF and for the interim storage of those 
items in the UMCDF Container Handling Building until they are unpacked for processing 

G.A.S.P. - a Hermiston-based anti-incineration environmental group that has filed 
multiple lawsuits in opposition to the use of incineration technology for the destruction of 
chemical weapons at the Umatilla Chemical Depot - G.A.S.P. is a member of the 
Chemical Weapons Working Group 

GB - the nerve agent sarin 

HD - the blister agent mustard 

HTS - Heel Transfer Station - the part of the HD bulk drain station that contains the 
water and air sprays that used to solubilize solid heels in ton containers for purposes of 
sampling and meeting waste feed limitations 

HV AC - heating, ventilation, and air conditioning 

HW - hazardous waste 

I-Block - the area of storage igloos where ton containers of mustard agent are stored at 
UMCD 

Item B 000008 



June 18-19, 2009 EQC Meeting 
Page4of5 

IOD- integrated operations demonstration -part of the Operational Readiness Review 
process when UMCDF demonstrates the full functionality of equipment and operators 
prior to the start of a new agent or munition campaign. 

JACADS - Johnston Atoll Chemical Agent Disposal System, the prototype chemical 
agent disposal facility located on the Johnston Atoll in the Pacific Ocean (now closed and 
dismantled) 

J-Block-the area of storage igloos where secondary wastes generated from chemical 
weapons destruction are stored at UMCD 

K-Block - the area of storage igloos where chemical weapons are stored at UMCD 

LICl & LIC2 - liquid incinerators #1 & #2 - high temperature incinerators (liquid 
injection with afterburner) used to destroy liquid chemical agents 

MDB - munitions demilitarization building -the building that houses all of the 
incinerators and chemical agent processing systems. The MDB has a cascaded air 
filtration system that keeps the building under a constant negative pressure to prevent the 
escape of agent vapor. All air from inside the MDB travels through a series of carbon 
filters to ensure it is clean before it is released to the atmosphere. 

MPF - metal parts furnace - high temperature incinerator (roller hearth with afterburner) 
used to destroy secondary wastes and for final decontamination of metal parts and 
drained munitions bodies 

NECDF - Newport Chemical Agent Disposal Facility, located at the Newport Chemical 
Depot in Indiana 

NRC - National Research Council 

ORR - operational readiness review - a formal documented review process by internal 
and external agencies to assess the overall readiness ofUMCDF to begin a new agent or 
munitions processing campaign. 

PBCDF - Pine Bluff Chemical Agent Disposal Facility, located at the Pine Bluff Arsenal 
in Arkansas 

PCAPP- Pueblo Chemical Agent Destruction Pilot Plant, new designation for PUCDF. 

PFS - the carbon filter system installed on the pollution abatement systems of the 
incinerators used for chemical agent destruction 

PICs - products of incomplete combustion - by-product emissions generated from 
processing waste materials in an incinerator 
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PMR - permit modification request 

PMN - permit modification notice 

PUCDF - Pueblo Chemical Agent Disposal Facility, located at the Pueblo Chemical 
Depot in Colorado 

SAP- sampling and analysis plan 

SETH- simulated equipment test hardware - "dummy" munitions used by UMCDF to 
test processing systems and train operators before the processing of a new munitions 
type. SETH munitions are often filled with ethylene glycol to simulate the liquid 
chemical agent so that all components of the system, including the agent draining 
process, can be tested. 

TAR - Temporary Authorization Request 

TOCDF - the Tooele Chemical Agent Disposal Facility, located at the Deseret Chemical 
Depot in Utah 

UMCD - Umatilla Chemical Depot 

UMCDF - Umatilla Chemical Agent Disposal Facility 

WAP - waste analysis plan -a plan required for every RCRA permit which describes the 
methodology that will be used to characterize wastes generated and/or managed at the 
facility. 

WDC - Washington Demilitarization Company, LLC - the Systems Contractor for the 
U.S. Army at UMCDF. 

VX - a nerve agent 
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Subject: 

June 17, 2009 
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Dick Pedersen, Director /Y .h' · 

Agenda Item C, Informational Item: Director's Dialogue 
June 18-19, 2009 EQC meeting 

Memorandum 

Grand Opening of the Clean Water Services' Nutrient Recovery Facility 
Last week, I attended the grand opening of a new facility in Tigard that is the first in the nation 
to recycle wastewater into commercial fertilizer. The technology was developed by OST ARA 
Nutrient Recovery Technologies Inc. and is being used at Clean Water Services' Durham 
Advanced Wastewater Treatment Facility to create fertilizer as a value-added product after 
treatment at the facility. Robert F. Kennedy Jr., board member of OST ARA, also attended, and 
the event was a successful demonstration of irmovative technologies being developed and 
implemented here in Oregon. 

Oregon E-Cycles 
Oregon E-Cycles collected 4.94 million pounds of TVs, computers and monitors for recycling 
since January 1, 2009. 55.7 percent were TVs, 33.3 percent monitors and 11 percent computers. 
8,93 8 units were diverted for reuse instead of recycling. Although all three manufacturer-run 
programs and the state contractor program are expected to exceed their respective shares of the 
minimuml2.2 million pounds ofrecycling required statewide in 2009, they all must continue to 
collect and recycle electronics year-round. DEQ is working with manufacturers to ensure 
ongoing service and to address questions about disparities in collections among programs. DEQ 
has established 21.46 million pounds of electronics as the minimum statewide collection required 
for Oregon E-Cycles in 2010, which is an increase to 5.8 pounds per capita instead of2009's 3.3 
pounds per capita. Manufacturer-run programs must submit plans to DEQ for approval by July 1 
of this year. 

DEQ is also working with landfill operators and other stakeholders to implement the ban on 
disposal of TVs, computers and monitors that takes effect January 1, 2010. Permitted transfer 
stations, material recovery facilities and landfills will need to develop programs to prevent 
accepting these electronics for disposal. 

Stimulus Funds 
The Water Quality Division received $45 million in a stimulus-funded conditional grant from 
EPA for the Clean Water Act State Revolving Fund. Neil Mullane and the entire water quality 
staff have been working to complete and submit the intended use plan to EPA, which would then 
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review the plan and give approval for us to disperse funds. With EPA approval, we expect to 
begin granting the money to successful applicants within two weeks. DEQ has also been working 
closely with the applicants and stakeholders to make sure that all administrative conditions have 
been met and that communications with communities and stakeholders are consistent and 
thorough. 

Oregon was awarded $1.7 million through the Clean Diesel Grant Program in April 2009, and 
DEQ began developing grant agreements with sub-recipients for installing verified retrofit 
exhaust emission control technologies on 200 to 280 heavy-duty diesel engines. On April 28, 
2009, DEQ also submitted an application for competitive Diesel Emission Reduction Act 
funds. The application requests an additional $1.3 million to retrofit vehicles of residential and 
commercial refuse haulers in Klamath Falls, Bend, and Salem. As of June 11, 2009, DEQ and 
others are still awaiting a decision from EPA on projects that are to be funded. 

A weekly report of all stimulus funding at DEQ is attached for your reference, and we will be 
sure to inform the commission of any updates at future meetings. 

Lakeside Landfill 
Lakeside Landfill must stop accepting solid waste by June 30. After that date, the landfill may 
accept clean fill only for the purposes of meeting fmal design grades and must complete all 
closure activities by October I, 20 I 0. 

DEQ is currently reviewing Lakeside Landfill's annual financial assurance plan update received 
in February 2009. DEQ requested clarification on cost assumptions and recognition of ongoing 
cleanup activities which will affect the amount of funding needed for closure and post-closure 
costs. We have determined that the post-closure funds are insufficient. 

DEQ is also currently evaluating whether an alternative method is needed to calculate the future 
costs of closing and conducting long-term monitoring for non-municipal solid waste landfills 
such as Lakeside Landfill. We plan to assemble a group of stakeholders during the next few 
weeks and hold at least one public meeting sometime in late July or early August. The 
stakeholder group will likely consist of landfill owners, individuals from the general public, 
environmental groups, a trade association and local government. 

Lakeside Landfill also operates a compost facility which is regulated by a recently-expired 
permit. We expect to bring new compost rules to EQC in August, at which time we will evaluate 
Lakeside Landfill's compost operations against the new compost rules and identify what 
requirements will apply to this facility. 

Lakeside Landfill is required to submit a final work plan to DEQ in July 2009 and is preparing a 
final remedial investigation report for DEQ by August 1, 2009. Once DEQ approves the work 
plan, we will establish a compliance date for implementation. The report incorporates monitoring 
results for Tualatin River sediment samples collected last fall by Lakeside Landfill as part of 
voluntary cleanup activities. 
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DEQ issued Lakeside Landfill a mutual agreement and order on April 20, 2009 that requires 
them to retain all stormwater on site by October 1, 2009. DEQ's approval of the work plan 
requires Lakeside Landfill to obtain all necessary permits for construction, including a NPDES 
1200-C stormwater permit. However, Washington County will not issue a land use compatibility 
statement for the permit so we are requiring Lakeside Landfill to meet the substantive 
requirements of the 1200-C permit through the agreement. 

In addition to constructing stormwater retention facilities, DEQ is requiring Lakeside Landfillto 
meet the substantive requirements of the 1200-Z permit for stormwater during the 2008-2009 
wet season, including collecting stormwater samples and reporting the results to DEQ by July 31, 
2009. 

Desler Asbestos Violations 
On May 11, 2009, Daniel Desler of Linn County was arrested in connection with felony air 
pollution charges. On April 22, 2009, Mr. Desler was indicted on seven counts of air pollution in 
the first degree, three counts of air pollution in the second degree, one count of providing false 
information to an agency and one count of reckless endangerment. The criminal charges were the 
result of extensive asbestos violations on the former Sweet Home Plywood and Sawmill site in 
the town of Sweet Home in Linn County. Mr. Desler, the owner and operator of the site, 
demolished several of the old buildings used in the mill operation without first surveying the 
property for asbestos and without having the asbestos properly removed by a licensed abatement 
contractor. The demolition resulted in over 200,000 square feet of asbestos-containing 
demolition debris accumulating at the property. The inspections and investigation leading to the 
prosecution by Linn County Assistant District Attorney Heidi Stemhagen was a collaborative 
effort by DEQ, Oregon State Police and EPA. Mr. Desler has recently signed an access 
agreement allowing EPA to begin sampling, assessment and removal of the asbestos-containing 
waste material. 

Lehman Hot Springs 
Lehman Hot Springs is a recreational hot springs resort located near Ukiah in Umatilla County. 
The owners and operators, John Patrick Lucas, Lehman Development Corp. and Lehman Hot 
Springs, LLC, have been violating environmental regulations related to water quality for many 
years and the resort does not have the required wastewater permits. In recent weeks, the resort's 
sewage lagoons have illegally discharged wastewater into Warm Spring Creek, a salmon-bearing 
tributary of the North Fork of the John Day River. Through a combined effort by the Oregon 
Departments of Environmental Quality and Justice, the Umatilla County Circuit Court issued a 
temporary restraining order requiring the owners and operators to immediately cease all 
discharges to the creek, to reduce the level of the lagoons, and to cease all operation of the 
lagoons. 

In August 2008, Mr. Lucas, Lehman Development Corp. and Lehman Hot Springs, LLC were 
indicted on four counts of water pollution in the first degree for discharges that occurred in 2005 
and 2006. The trial for these criminal charges was originally to start on June 15, 2009, but it has 
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been postponed until mid July and the parties agreed to extend the temporary restraining order 
until the hearing date. Further agreements were made to allow DEQ to continue to get on the site 
with appropriate notice, and to let Water Resources Department staff on the site for additional 
dam safety inspection. 

Federal Motor Vehicle Greenhouse Gas and Fuel Economy Standards 
EPA, California and automobile manufacturers have reached agreement to establish nationwide 
standards to regulate motor vehicle greenhouse gas emissions and fuel economy. Oregon's 
decision to opt-in to California's standards helped pave the way for this precedent-setting 
agreement. The standards will apply to new cars, light trucks and medium-duty passenger 
vehicles model years 2012 through 2016. The federal standard will be phased in, ramping up by 
2016 to a standard that is equivalent to California's standard that was adopted by the commission 
in late 2005. The national fuel economy standard will also increase to 35.5 miles per gallon in 
2016. 

California has agreed to allow compliance with the less stringent federal standard to serve as 
compliance with California's requirements from 2012 through 2015. Even though the standards 
will be less stringent for four years, they will result in greater total reductions because they will 
apply to all vehicles sold in the country. fu return for the phase-in, the auto makers have agreed 
to drop all lawsuits related to the California standards and EPA has agreed to grant California the 
waiver of federal preemption for its motor vehicle greenhouse gas standards. The waiver will 
allow Oregon and other opt-in states to enforce the standards beginning with the 2009 model 
year. The agreement does not prevent California and Oregon from adopting phase two of the 
vehicle greenhouse gas emission standards scheduled to begin in 2017. 

EPA Mandatory Greenhouse Gas Reporting Rule 
On June 9, EPA closed the comment period on its proposed rule for the reporting of greenhouse 
gases. Many organizations in which DEQ participates, including the Western Climate Initiative 
and the National Association of Clean Air Agencies, submitted comments on the rules. DEQ 
supported those comments and targeted its specific comments on three areas that directly affect 
Oregon. DEQ commented that the federal rule should allow for the delegation of the federal 
reporting program to states, and that EPA should make it explicit that the rule does not preempt 
or curtail state and local reporting efforts. This would ensure that the commission's greenhouse 
gas reporting rule enables DEQ to collect information above that required by the federal rule. 
DEQ also urged EPA to reconsider its recommendation on the proposed 25,000 mtC02e 
reporting threshold. We believe that a reporting threshold of 10,000 mtC02e would better 
support the integrity of future regulatory programs, such as national cap and trade, by gathering 
information on those sources that potentially could move in and out of such a program. Last, 
because Oregon imports a large percentage of it power, DEQ urged EPA to consider how the 
reporting rule can make it easier for states to calculate emissions associated with the electricity 
they consume that is generated in other states. EPA has indicated that it plans to finalize this rule 
sometime this fall. 
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National Climate Legislation: American Clean Energy and Secnrity Act of 2009 
An amended version of The American Climate and Energy Act of2009 bill was approved by the 
House Energy and Commerce Committee on Thursday, May 21. The bill's cap will reduce 
emissions from covered sources to 17 percent below 2005 levels by 2020 and 83 percent below 
2005 levels by 2050. The bill also contains substantial complementary requirements including 
emissions performance standards for uncapped sources and emission reductions from forest 
preservation overseas. The bill will need to pass through several more committees including the 
Natural Resources, Ways and Means, and the Committee on Agriculture before it can reach the 
floor of the House. 

Air Toxics Standards for Boilers 
As noted in the April Director's Dialogue, the Pacific Environmental Advocacy Center filed a 
60-day notice of intent to sue many of the 33 Oregon companies that operate boilers which are 
major sources of hazardous air pollutants. The notices alleged that the companies failed to file 
applications for case-by-case standards for maximum achievable control technology within 18 
months after EPA's boiler rule was vacated. In response to the notice, DEQ has received Part I 
applications from the majority of potentially affected boiler sources and a Part II application 
from one company. DEQ has provided extensions for these applications because EPA is 
expected to reissue the standards within the next year. 

Portland Air Toxics Solutions 
DEQ's Northwest Region and Air Quality Division will shortly begin the next phase of the 
Portland Air Toxics Solutions project by establishing the advisory committee. This project is 
DEQ's first effort to implement the geographic approach outlined in the air toxics rules adopted 
by the commission in 2003. This is significant because it is a new approach to reducing air toxics 
risk. Rather than focusing on individual source categories, the Portland Air Toxics Solutions 
team will consider the cumulative impact of all sources of air toxics in the Portland area. The 
advisory committee will help DEQ develop a ten year plan to reach health benchmarks. The rules 
also call for the reductions in the plan to be roughly commensurate with source contributions. 
While DEQ's work to implement the geographic approach was delayed by past budget 
reductions, the work is now ready to move forward with an initial meeting of the advisory 
committee scheduled in August. 

Representative Mitch Greenlick, Chair of the Legislative Health Care Committee, recently 
announced his intention to convene an air quality work group after the legislative session 
adjourns to address concerns expressed by residents in north Portland. DEQ intends to work 
closely with Representative Greenlick and members of the air quality work group. 

ESCO 
The ESCO foundry's air quality Title V permit is up for renewal in northwest Portland. While 
the permit is set to expire in August of2009, DEQ received a timely application and the current 
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permit conditions will remain in place until a new permit is drafted, which is expected to take six 
to 12 months. There was a public meeting hosted by concerned neighbors at Chapman 
elementary school in May 2009 where DEQ was presented with a petition with over 1,000 
signatures requesting that we take a number of actions in the ESCO permit. We will address the 
concerns expressed in the petitions as part of the Title V permit renewal process, which will 
include multiple public meetings and opportunities to comment. 

We have also met with ESCO representatives to review permit issues and the proposed public 
process. The ESCO issues will likely be a topic considered by the Portland Air Toxics Solutions 
project at their advisory committee meeting in August 2009. 

Wapato Lake and Blue-Green Algae 
The Draft Wapato Management Plan was circulated for comment and questions to interested 
parties in Washington County in early May. We presented a summary of the plan at an open 
forum hosted by the Tualatin Riverkeepers and will have a final plan soon. The Wapato 
Improvement District has been successfully implementing actions from the draft plan this spring. 
The dike did not breach this past winter, so the water quality problems that were experienced last 
year have not been repeated. 

DEQ Issues a 401 for the PGE Clackamas Hydroelectric Project 
Water Quality Division staff have successfully completed a 401 water quality certification permit 
and management plan for a hydroelectric project on the Clackamas River. The project, run by 
POE, will be subject to the conditions of the 401 permit, and an enforceable total maximum daily 
load plan under a TMDL order I signed this month. This new permit is a major success for 
protecting the Oak Grove Fork and Clackamas River downstream of the River Mill Dam and is 
the resolution of settlements dating back over three years. 
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ACTIONS TAKEN, MAJOR PROJECT UPDATES, AND OTHER MILESTONES 

AIR QUALITY - Diesel Emission Reduction Act (DERA) 
• State Clean Diesel Grant Program 

o The State Clean Diesel Grant Program funding was awarded in April 2009, and DEQ began developing grant agreements with 
sub-recipients for installing verified retrofit exhaust emission control technologies on 200-280 heavy-duty diesel engines. 
• DEQ compiled fleet information for three municipal fleets and two privately owned leased construction equipment 

companies, and completed evaluation of cost effectiveness for exhaust control refitting. This information is required to 
develop the grant agreements and to procure exhaust control equipment. 

o DEQ is working with the City of Portland on an open procurement for diesel retrofit exhaust controls which will meet ARRA 
funding procurement requirements. 
• The City of Portland has posted their Request for Proposal for Diesel Emission Retrofit Devices and Installation. The 

evaluation team met on June 8, 2009, to begin review of the 8 proposals submitted. DEQ is providing technical assistance 
for the reviewers, but is not on the evaluation team. 

o Clean Diesel Program staff met with representatives from DEQ's Business Office and the State's Department of Administrative 
Services to review procurement procedures and reporting requirements, as well as other grant award and contracting guidelines. 
Contract forms are being developed and reviewed internally and with the Attorney General's office. In addition, program staff 
are preparing a request to proceed with a direct procurement process on behalf of the sub-recipient private parties, and continue 
to provide advice to Tri-Met on procurement procedures that will meet ARRA requirements. 

• National Clean Diesel Funding Assistance Program 
o On April 28, 2009, DEQ submitted an application for competitive DERA funds. The application requests $1,307,846 to retrofit 

vehicles ofresidential and commercial refuse haulers in Klamath Falls, Bend, and Salem. The EPA will make the funding 
decisions on competitive DERA grants by the end of May 2009. As of June 11, 2009, DEQ and others are awaiting a decision 
on projects that are to be funded. 

LAND QUALITY - Leaking Underground Storage Tank Cleanup (LUST) 
• DEQ continues to do preliminary planning to enable site work to begin as soon as possible after funds are awarded. 

WATER QUALITY -Total Maximum Daily Load (TMDL) 
• Planning efforts 

o No major updates. Continued preparations to start work, including establishing time accounting controls, developing forms to 
collect requisite data reporting elements from grant sub-recipients, and working with contract staff to review and revise drafts of 
sub-recipient agreements. 

o The five selected projects include: 
• "Watershed Project Implementation in Oregon Watersheds" (DEQ) 
• "Mercury Total Maximum Daily Load Assessment: Willamette and Umpqua Basins" (DEQ) 
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• "Regulatory Approach for Industrial Stormwater Discharges to TMDL approved Waterbodies: Project in Support of 
Reconsideration ofNPDES Industrial Storm water General Permits" (DEQ) 

• "Lower Columbia River Habitat Restoration Project Development" (to be implemented by the Lower Columbia River 
Estuary Partnership) 

• "Water Quality Planning Work to Support the Bear Creek and Rogue River Basin TMDLs" (to be implemented by the Rogue 
Valley Council ofGovermnents (RVCOG)) 

• Implementation 
o Began work on the "Regulatory Approach for Industrial Stormwater Discharges to TMDL approved Waterbodies" project. 

WATER QUALITY - State Revolving Fund (SRF) 
• Planning efforts 

o Public Notice for update to current fiscal year Intended Use Plan (IUP) published May 8, 2009 ended June 8, 2009. Department 
will be responding to the public comments received and the IUP will be finalized after reviewing comments. 

o Development of reporting requirements for ARRA fund recipients has been drafted and is now under review by DEQ and EPA 
staff. 

o Coordination with DEQ's Office of Communication and Outreach on opportunities for outreach when stimulus funds become 
available and loans are made. 

• Coordination efforts with the U.S. Environmental Protection Agency 
o Coordination of statewide workshops with OECDD and Inspector General to provide information on ARRA funding abuse and 

fraud for fund recipients and SRF staff. Workshops are expected to be held July 7-9, 2009. 
o Coordinated EPA HQ visit to DEQ on June 16, 2009 for discussion on ARRA implementation activities. 

• ARRA capitalization grant 
o DEQ is expected to receive $44.2 million in a capitalization grant under the ARRA. 20% oftbis grant (about $8.8 million) will 

be used for the Green Project Reserve as required under the ARRA. 
o DEQ has received a conditional award from EPA for the ARRA capitalization grant. Review of the assistance agreement to 

ensure all administrative conditions will be met, specifically those tied to ARRA, is currently underway. 

UPCOMING PLANNED ACTIONS, MAJOR PROJECTS, DEADLINES, AND GRANT OPPORTUNITIES 

AIR QUALITY - Diesel Emission Reduction Act (DERA) 
• State Clean Diesel Grant Program 

o The State Clean Diesel Grant Program agreements will be completed by the end of July 2009, projects will be completed by 
September 2010, and the EPA will receive a final report in October 2010. 

• National Clean Diesel Funding Assistance Program 
o If awarded (grants awarded in June 2009), DEQ will develop grant agreements with sub-recipients in June-July 2009, projects 

will be completed in September 2010 and a final report to EPA in October 2010. 
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LAND QUALITY - Leaking Underground Storage Tank Cleanup (LUST) 
• Submitted application for funding ($2,694,000) to EPA on April 16, 2009. On June 11, 2009, EPA issued their guidance to states. 

EPA Region 10 is now expected to receive normal funding approval from Washington in the near future, enabling application 
review and award processing to begin. The award date is still unknown at this time. 

WATER QUALITY -Total Maximum Daily Load (TMDL) 
• Establish accounting structures to track project expenditures and FTE. 
• Execute pass-through agreements with grant sub-recipients within four to six weeks after the grant award is received. 
• Develop a plan to staff the three internal projects. 

WATER QUALITY - State Revolving Fund (SRF) 
• Update oflntemal Controls Checklist and development of supplemental insert for CWSRF Construction Manual outlining all ARRA 

specific project criteria. 
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State of Oregon 

Department of Environmental Quality Memorandum 

Date: 

To: 

From: 

Subject: 

Background 

May22, 2009 

E~vironmental Q~ality co~is:i°{l ~/ 
Dick Pedersen, DHector /y,,ifi), · 
Agenda Item D, Action Item: Ross Bros. contested case 

The Oregon Department of Environmental Quality implements environmental 
protection laws. Most people voluntarily comply with the laws; however, DEQ 
may assess civil penalties and orders to compel compliance or create deterrence. 
When a person or business does not agree with DEQ's enforcement action, they 
have the right to an appeal and a contested case hearing before an administrative 
law judge. 

On November 30, 2007, DEQ issued Ross Bros. Construction, Inc. a Notice 
of Violation, Department Order and Assessment of Civil Penalty alleging that 
Ross Bros. caused pollution to waters of the state on four days in early 2006 
and assessing civil penalties for each of the four days of violation. On 
December 20, 2007, Ross Bros. appealed the Notice and Order, and a 
contested case hearing was held on June 13, 2008. Administrative Law Judge 
Terrence P. Murphey issued a Proposed Order on November 3, 2008, and on 
November 24, 2008, Ross Bros. petitioned the EQC for review of the 
Proposed Order. 

Background and 
Findings of Fact 

In the Proposed Order, Administrative Law Judge Murphey found the 
following: 

Ross Bros. is a construction company and was the general contractor for 
Oregon Department of Transportation on a road project, known as the Shady 
Bridge Project, in Douglas County where Interstate 5 crosses the South 
Umpqua River and Old Highway 99. 

DEQ issued a National Pollutant Discharge Elimination System Permit 
Number 1200-CA to ODOT for the Shady Bridge Project. The permit requires 
the development and implementation of an erosion and sediment control plan 
to prevent the discharge of significant amounts of sediment to surface waters, 
and turbid flows of water that are not filtered or settled to remove turbidity 
prior to leaving the construction site. The permit also prohibits deposits of 
sediment at the construction site or on public or private streets outside of the 
permitted construction activity when these deposits are in areas that drain to 
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Conclusions of the 
Administrative 
Law Judge 

unprotected storm water inlets or catch basins that discharge to surface waters 
or are likely to discharge to surface waters. The 1200-CA Permit also states 
that "[n]o more than a ten percent cumulative increase in natural stream 
turbidities shall be allowed, as measured relative to a control point 
immediately upstream of the turbidity causing activity." As a result of the 
incidents at issue here, ODOT was cited for violating the permit, and ODOT 
did not contest the violation. 

The South Umpqua River is habitat for sahnon and other aquatic life, and 
turbidity in the water is or can be harmful to this aquatic life. 

Ross Bros. was engaged in excavation and earth moving activity at the Shady 
Bridge Project and had control of the site in February 2006 and March 2006. 
Ross Bros. had no permit covering its activities at the project. 

DEQ observed turbid water discharging from the Shady Bridge into a catch 
basin that empties into the South Umpqua River on February 15, 16, 21 and 
March 10, 2006. At some point between February 21, 2006, and March 10, 
2006, Ross Bros. had installed some erosion and sediment controls at the site 
in response to orders from DEQ, but these controls were overwhelmed by the 
continued flow of turbid water emanating from Ross Bros. activities at the 
Shady Bridge Project. 

Ross Bros. derived an economic benefit, in terms of erosion and sediment 
control costs avoided, in the amount of$373. 

Judge Murphey' s Proposed Order included two conclusions oflaw: 

1. Ross Bros. violated ORS 468B.025(l)(a) by causing pollution to 
waters of the state on February 15, 2006, February 16, 2006, February 
21, 2006, and March 10, 2006. 

2. A penalty of$24,315 is appropriate pursuant to OAR 340-0l2-
0055(l)(a) and OAR>340-012-0045. 

In addition to the above conclusions of law, Judge Murphey wrote an opinion 
section in which he noted that "the facts in this case are largely undisputed." 
All agree that Ross Bros. was the contractor on the Shady Bridge Project, 
doing work on the area where the water originated, that ODOT held the 
permit for the project and that Ross Bros. had no permit of its own. The 
opinion also observed that "no one disputes" DEQ' s observations regarding 
turbid muddy water discharges from the site into the South Umpqua and that 
sediment control measures were not in place on February 15, 16, and 21, 
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2006. Some measures were in place on or before March 10, 2006 but were 
insufficient to stop the turbid water runoff. Judge Murphey also stated that 
there was no exact measurement of how much turbid water actually went into 
the SouthUmpqua River. Judge Murphey's opinion stated that all of the 
above information is enough for a prima facie case that Ross Bros. committed 
the violations alleged by the DEQ. 

Ross Bros. raised two arguments in rebuttal at the hearing. First, that the 
terms of ODOT' s Permit excuse the discharges and DEQ cannot thereto re 
allege a violation of ORS 468B.025(l)(a) for causing pollution without 
proving more than a ten percent cumulative increase turbidity. Second, Ross 
Bros. also argued that DEQ was required to take a measurement of the turbid 
water discharge in order to prove it exceeded the ten percent cumulative 
increase over background levels of turbidity allowed under the permit. This 
second argument is based on the provision of ODOT' s 1200-CA Permit that 
states, "No more than a ten percent cumulative increase in natural stream 
turbidities shall be allowed, as measured relative to a control point 
immediately upstream of the turbidity causing activity." 

The opinion rejects Ross Bros.' rebuttal arguments because Ross Bros. did 
not "establish that its activities were covered by the permit and that its 
activities were not in violation of the terms of the permit." 

Issues On Appeal Ross Bros. raises four issues for EQC review of Judge Murphey's Proposed 
Order. 

1. Whether or not the National Pollutant Discharge Elimination System 
<NPDES) General Permit Number 1200-CA assigned to ODOT for the Shady 
Bridge Project applies to and covers Ross Bros.' activities: 

Ross Bros. ' argument: 
The NPDES 1200-CA Permit states that "sources covered by this permit" 
include "all construction activities including clearing, grading, excavation, and 
stockpiling activities under the authority or jurisdiction of a public agency." 
Ross Bros. argues that because it was ODOT's general contractor engaged in 
construction activities for the Shady Bridge project, they were covered by the 
NPDES 1200-CA Permit issued to ODOT. Since ODOT performs no 
construction activities of its own, Ross Bros. states that the permit must cover 
the activities of the general contractor who performs the work as ODOT's agent. 

ill support of this argument Ross Bros. cites a DEQ rule that states: 
"(l) without frrst obtaining a permit [from DEQ] ... a person may not (d) 
Construct, install, operate, or conduct any industrial, commercial, or other 
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establishment or activity or any extension or modification thereof or additional 
thereto if the operation or conduct would cause an.increase in the. discharge of 
wastes into the waters of the state or would otherwise unlawfully alter the 
physical, chemical, or biological properties or any waters of the state." OAR 
340-045-0015. 

Ross Bros. argues that ifNPDES permits obtained for a bridge project do not 
apply to and cover activities of the general contractor who performs the work, 
then every general contractor violates this rule in every instance that ODOT, not 
the general contractor, obtains the NPDES permit. In further support of this 
argument, Ross Bros. relies on a provision in a biological assessment that 
ODOT commissioned with a private entity to evaluate the potential 
environmental impacts of the Shady bridge project that states, "Be fully 
informed of the conditions of the General Conditions in the NPDES permit, 
which governs operations, and conduct construction operations accordingly." 
Ross Bros. argues that if the permit did not apply to and cover Ross Bros.' 
activities they would have no reason to be informed of its conditions, no reason 
to "conduct construction operations accordingly," and no reason to make the 
permit available "during construction activities." 

Ross Bros. also identifies other aspects of its bridge building activities at the 
Shady Bridge that constituted "in water work" and, according to Ross Bros.1

, 

would have required a permit pursuant to OAR 340-045-0015(1 )(d). 

DEQ's argument: 
The NPDES 1200-CA Permit is a permitDEQ may issue only to public 
agencies. To obtain its coverage a public agency must submit an application, pay 
permit fees, and develop an erosion and sediment control plan. These are all 
prerequisites to obtaining permit coverage. Ross Bros. is not a public agency, so 
DEQ would not have been able to grant it coverage under the permit, even if 
Ross Bros. had submitted the requisite application, fees and erosion and 
sediment control plan. 

Even if Ross Bros. could claim indirect coverage under ODOT's 1200-CA 
Permit, Ross Bros.' discharges that caused pollution to the South Umpqua River 
would not have been lawful, permitted discharges. The1200-CA Permit 
prohibits discharges to the river absent compliance with a multi-page, detailed 
list of requirements regarding mandatory erosion and sediment controls and 
inspections - none of which Ross Bros. followed during February 2006 and 
early March 2006. 

1 DEQ did not address this argument in our briefs as the type of "in water work" described by 
Ross Bros., work that includes dredging and filling riverbanks and bottoms, is not regulated by 
DEQ NPDES permits or subject to OAR 340-045-0015(l)(d). 
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2. Whether DEQ had to prove, by measurement, a ten percent increase in natural 
stream turbidities: 

Ross Bros. ' argument: 
A provision in the 1200-CA Permit states that "no more than a ten percent 
cumulative increase in natural stream turbidities shall be allowed, as measured 
relative to a control point immediately upstream of the turbidity causing 
activity." Based on this provision and its argument that the permit applies to its 
Shady Bridge construction activities, Ross Bros. claims that the permit allows a 
ten percent cumulative increase in turbidity and that DEQ was required to 
measure the turbidity using some kind of a turbidity meter or other device and 
that DEQ failed to prove the discharges caused more than a ten percent 
cumulative increase in natural stream turbidities. 

DEQ's argument: 
The 1200-CA Permit does not apply to Ross Bros.' activities. DEQ issued a 
Notice of Violation and Civil Penalty Assessment to ODOT for violating 
conditions of the 1200-CA that resulted in the discharges to the South 
Umpqua at issue in this case. ODOT did not appeal the violation. 

DEQ alleged that Ross Bros. caused pollution to waters of the state, violations 
of ORS 468B.025(l)(a). To sustain the burden of proof for a causing pollution 
violation, DEQ need not prove the turbidity met any minimum level. The 
definition of pollution requires no measurement of any kind. Any level of 
turbidity "which will or tends to, either by itself or in connection with any 
other substance, create a public nuisance or render such waters harmful, 
detrimental or injurious to ... legitimate beneficial uses or to ... wildlife, fish 
or other aquatic life or habitat" is considered "pollution" under ORS 
468B.005(5). Judge Murphey found that the South Umpqua River is habitat 
for salmon and other aquatic life and turbidity in the water is or can be 
harmful to this aquatic life. Judge Murphey concluded that DEQ met its 
burden of proof to show that the turbid water discharges from the Shady 
Bridge project constituted pollution and were illegal discharges. 

) 

3. Whether DEQ can allege a violation of ORS 468B.025 in this case: 

Ross Bros. ' argument: 
Ross Bros. argues that DEQ cannot allege a violation of"causing pollution" 
and assess penalties under ORS 468B.025(1)(a) because the 1200-CA Permit 
applies to and covers Ross Bros.' activities and that permit allows some 
pollution. Ross Bros. claims that ORS 468B.025(2), which provides that "[n]o 
person shall violate the conditions of any waste discharge permit issued under 
ORS 468B.050," applies and DEQ was therefore required to give notice of, 
and allege, a violation of the 1200-CA Permit. 
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DEQ's argument: 
As discussed above, Ross Bros. did not submit an application for coverage 
under the 1200-CA Permit for the Shady Bridge project. It paid no application 
fees and developed no erosion and sediment control plan. In short, Ross Bros. 
was not a permittee under the 1200-CA Permit or any other stormwater permit 
for the Shady Bridge project. DEQ could not give Notice of a Violation for a 
permit which did not cover Ross Bros. As noted above, DEQ did issue a civil 
penalty assessment to ODOT, the 1200-CA permittee in this case, for 
violating conditions of the permit arising from the same discharges that were 
the subject ofDEQ's causing pollution action against Ross. Bros. 

4. Whether the penalty of $24,315 was correctly calculated pursuant to DEQ's 
Division 12 enforcement rules: 

Ross Bros. ' argument regarding the violation and penalty matrix: 
Ross Bros. claims that it did not commit a causing pollution violation, which 
is a Class I violation under OAR 340-012-055(l)(a). The company states that 
the violation was, instead, "placing wastes such that the wastes are likely to 
enter public waters by any means," which is a Class II violation under OAR 
340-012-055(2)(c). They also argue the $2,500 penalty matrix in OAR 340-
012-0140(4) should apply, instead of the $8,000 penalty matrix (OAR 340-
012-0140(2)) DEQ used to calculate Ross Bros.' penalty. The $2,500 penalty 
matrix applies to a "person that has or should have applied for coverage under 
an NPDES stormwater discharge 1200-C General Permit for a construction 
site that is more than one, but less than five acres." In its reply brief, Ross 
Bros. states that "[i]t is not clear what the significance of the 'A' is in the 
1200-CA Permit" and argues that since the penalty matrix rules do not refer to 
a NPDES 1200-CA Permit, and because the Shady Bridge project was a 
construction project, the $2,500 matrix applies. 

DEQ's argument: 
DEQ's Division 12 enforcement rules state that"[ a]ny violation of ORS 
468B.025(1)(a) by a person without an [NPDES] permit" is a Class I 
violation. The Class II placing wastes classification is applicable in situations 1 

where there was no actual discharge but merely a risk of discharge. Ross 
Bros.' activities and its failure to perform mitigation or corrective action 
resulted in a continuous and actual discharge of pollution to the South 
Umpqua River. 

The $2,500 penalty matrix applies when a person has applied for coverage 
under the NPDES stormwater discharge 1200-C General Permit. The NPDES 
1200-C Permit is a wholly separate permit that is unrelated to the NPDES 
1200-CA permit and this case. The applicable matrix is the $8,000 matrix, 
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which applies to "[a]ny violation of 468B.025(1)(a) ... by a person without a 
National Pollutant Discharge Elimination System (NPDES) permit." Since 
Ross Bros. did not have any NPDES permit, the $8,000 penalty matrix applies 
to its violations. 

Ross Bros. 'argument regarding the applicable mental state: 
Ross Bros. argues that it was not reckless as alleged by DEQ, because there 
was a 100-year flood that caused wet weather and unanticipated flows of 
water from the portion of the Shady Bridge project that flowed into the South 
Umpqua River. Ross Bros. also stated that it was responding to a traffic 
accident on the day DEQ first noticed the discharge to the river, and took 
corrective measures "very shortly" after DEQ brought the discharge to Ross 
Bros.' attention, eventually installing additional erosion and sediment control 
measures when the first measures were not fully effective. Ross Bros argues 
that it was at most negligent, a lesser mental state under DEQ's Division 12 
enforcement rules. 

DEQ 's argument regarding the applicable mental state: 
DEQ alleged that Ross Bros. was reckless because turbid water was easily 
observed discharging from the site and that by failing to install adequate 
erosion and sediment controls, and failing to maintain erosion and sediment 
controls in place, Ross Bros. consciously disregarded a substantial and 
unjustifiable risk that it would cause pollution to waters of the state. This 
conscious disregard for the substantial and unjustifiable risk of water 
pollution was reckless under that definition in DEQ's Division 12 
enforcement rules. 

Ross Bros.' statement that there was a 100-year flood that caused 
unanticipated flows is unsubstantiated by the evidence and testimony 
presented at hearing. Ross Bros. also offered no proof of any automobile 
accident or any proof that any such accident left Ross Bros. unable to act to 
correct the violations DEQ observed. Ross Bros. admitted at hearing that they 
did not place any erosion and sediment controls at the site until February 27, 
2006-well after the discharges Were first observed by DEQ on February 15th 
By March 10, 2006, Ross Bros. had installed some hay bales at the site in an 
attempt to control erosion and sediment but those were in disrepair, 
malfunctioning and ineffective. By failing to install adequate erosion and 
sediment controls until after March 10, 2006, Ross Bros. acted recklessly and 
with a conscious disregard of the risk that it would cause pollution to the 
SouthUmpqua. 
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EQC Authority 

2 ORS 183.635. 

EQC has the authority to hear this appeal under OAR 340-011-0575. 

DEQ' s contested case hearings must be conducted by an administrative law 
judge.2 The Proposed Order was issued under current statutes and rules 
governing the Administrative Law Judge Panel. 3 

Under ORS 183.600 to 183.690, EQC's authority to change or reverse an 
administrative law judge's Proposed Order is limited, as follows: 

1. The EQC may not modify the form of the administrative law judge's 
Proposed Order in any substantial manner without identifying and 
explaining the modifications.4 

2. The EQC may not modify a recommended finding of historical fact unless 
it finds that the recommended finding is not supported by a preponderance 
of the evidence.5 Accordingly, the EQC may not modify any historical 
fact unless it has reviewed the entire record or at least all portions of the 
record that are relevant to the finding. 

3. The EQC may not consider any new or additional evidence, but may only 
remand the matter to the administrative law judge to take the evidence. 6 

The rules implementing these statutes also have more specific provisions 
addressing how commissioners must declare and address any ex parte 
communications and potential or actual conflicts of interest. 7 

In addition, the EQC will not consider matters not raised before the 
administrative law judge unless it is necessary to prevent a manifest injustice. 8 

The EQC will not remand a matter to the administrative law judge to consider 
new or additional facts unless the proponent of the new evidence has properly 
filed a written motion explaining why evidence was not presented to the 
hearing officer.9 

3 ORS 183.600 to 183.690 and OAR 137-003-0501to137-003-0700. 
4 ORS 183.650(2). 
5 ORS 183.650(3). A historical fact is a determination that an event did or did not occur or that a 
circumstance or status did or did not exist either before or at the time of the hearing. 
6 OAR 137-003-0655(5). 
7 OAR 137-003-0655(7), referring to ORS Chapter 244; OAR 137-003-0660. 
8 OAR 340-0l l-0132(3)(a). 
9 Id at (4). 
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Alternatives TheEQCmay: 

1. As requested by DEQ, issue a Final Order adopting Judge Murphey's 
Proposed Order. 

2. Issue a Final Order determining that the findings of fact were not based on· 
a preponderance of the evidence, explain why and amend Judge 
Murphey's Proposed Order accordingly. 

3. Issue a Final Order determining that the civil penalty should be calculated 
as a class II, under the $2,500 penalty matrix, and/or reduce the M factor 
from 6 for reckless to 2 for negligent. Doing all of these would result in a 
reduction of the civil penalty for one violation from $6,000 to $1,875, 
plus one-time economic benefit of $315. The new total civil penalty for 
all four days of violations would be $7,811. 

Attachments A. DEQ's Notice of Violation and Civil Penalty Assessment, dated 
November 30, 2007 

B. Ross Bros.' Answer to DEQ's Notice, dated December 19, 2007 
C. Office of Administrative Hearings, Corrected Proposed and Final 

Order, dated November 3, 2008 
D. Ross Bros.' Petition for Commission Review 
E. NPDES 1200-CA General Permit 
F. Ross Bros. Exceptions and Brief 
G. Ross Bros Reply in Support of its Exceptions 
H. DEQ's Answering Brief 

Approved: 

Report Prepared by: Courtney Brown 
Environmental Law Specialist 

Phone: (503) 229-6839 
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bregon 
Theodore R Kulongoski, Governor 

November 30, 2007 

CERTIFIED MAIL No. 7006 0100 0002 8262 2268 

Robert Coleman 
Stewart Sokol & Gray LLC 
Portland, OR 97201-5047 

Re: Notice of Violation and Civil Penalty Assessment 

Department of Environmental Quality 
811 SW Sixth Avenue 

Portland, OR 97204-1390 
503-229-5696 

TTY: 503-229-6993 

In re: Ross Bros. Construction, Inc. No. WQ/SW-WR-06-257 
Douglas County 

On February 15, 2006, Department of Environmental Quality (Department) staff inspected· 
Oregon Department of Transportation's (ODOT) Shady Bridge project located where Interstate-5 
(I~5) crosses the South UmpquaRiver and Old Highway 99. ODOT contracted with Ross Bros. 
Construction, Inc. (Ross Bros.) to remove and replace a bridge at the site. Ross Bros.' work 
included cut bank excavation and stabilization activities; as well as grading and paving and 
constructing work access to the site. . 

During the Department's inspection, staff observed there were no erosion and sediment controls 
in place on the section of the Shady Bridge project that ran along the eastern side ofI-5 and that 
there were no erosion and sediment controls in the cut bank excavation aiea, In addition, 
construction truck traffic at the site had broken down the soil along an approximately quarter 
mile section along I-5. Staff observed muddy water running off the Shady Bridge site and into a 
storm drain partially covered with mud, which eventually drained into the South Umpqua River. 
There was a visible plume of turbid water discharging from the storm dtain into the South 
Umpqua River extending to a distance of approximately 25 feet. · 

On the morning of February 16, 2006, Department staff came to the project site and informed 
Ross Bros. about the need for erosion and sediment controls at the site. Department staff 
returned to the site that evening and found that there were still no erosion and sediment controls 
in place. On February 21, 2006, Department staff inspected the site and again observed turbid 
water discharging from the ~ite. On Marcl:i 10, 2006, bepartment staff inspected the site and 
found that erosion and sediment controls had been installed, but were not being maintained, 
resulting in turbid water continuing to discharge into the South Umpqua River. Subsequent . 
inspections on April 5, 2006, and April 21; 2006, revealed that installed erosion and sediment 
co:r;itrols still were not being maintained and that the turbid water discharges were on-going. 

Turbidity in the water column and deposition of sediments can degrade water quality and may 
harm aquatic life by covering up food sources, abrading fish gills, and smothering fish eggs and 
invertebrate organisms living in the river. The South Umpqua is habitat for Coho, Spring 
Chinook, and other aquatic life. Turbidity also tends to create a public nuisance and harm other 
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beneficial uses of public waters of the state. Such turbid water discharges are included in the 
definition of pollution under Oregon environmental law. Causing pollution to waters of the state 

· is a Class I violation of Oregon environmental law. 

In the enclosed Notice; the Department has assessed a civil penaltyof$24,315 for causing 
pollution to waters of the state on February 15, February 16, February 21, and March 10, 2006. 
The penalty was determined as set forth in Oregon Administrative Rule (OAR) 340-012-0045. 
The Department's findings and civil penalty determination are attached to the Notice as 
Amended Exhibit No. 1. The Department appreciates the steps Ross Bros. took to correct the . 
violation by eventually installing erosion and sediment controls at the site to control the 
discharges of turbid water to the South Umpqua River. 

The steps Ross Bros. must follow to request a review of the Department's allegations and 
determinations in this matter are set forth in Section IV of the enclosed Notice and in OAR 340-
011-0530 and OAR 137-003-0528 (copy enclosed). Ross Bros. needs to follow the rules to 
ensure it does not lose the opportunity to dispute the Department's findings. 

If Ross Bros. wishes to dispute the Notice, it must file a written request for a hearing, including a 
written response that admits or denies all of the facts alleged in Section II of the enclosed Notice . 

. ·In the request for hearing, Ross Bros. should also allege all affirmative defenses and provide 
reasons why they apply in this matter. Ross Bros. will not .be allowed to raise these issues at a 
later time, unless it can show good cause for that failure. 

If the Department does not receive a reqnest for a hearing and answer within twenty calendar 
days from the date that Ross Bros. receives the enclosed documents, the Department will issue a 
Default Order and the civil penalty assessment will become final and enforceable. Ross Bros. 
can fax its request for hearing to the Department at 503-229-5100 or mail it to the address stated 
in Section VI of the Notice. 

If Ross Bros. wishes to discnss this matter, or believes there are mitigating factors the 
Department might not have considered in assessing the civil penalty, Ross Bros. may include a 
request for an informal discussion in its request for hearing. A request to discuss this matter with 
the Departnient does not waive the right to a contested case hearing. · 

I look forward to Ross Bros.' cooperation in complying with Oregon environmental law in the 
future. If, however, any additional violations occur, Ross Bros. may be assessed additional civil 
penalties. 

Copies ofreferenced rules are enclosed. Also enclosed is a copy of the Department's internal 
management directive regarding civil penalty mitigation for Supplemental Environmental 
Projects (SEPs). If Ross Bros. is interested in having a portion of the civil penalty fund an SEP, 
it should review the enclosed SEP directive. 
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If Ross Bros. has any questions about the Notice, please contact Courtney Brown with the 
Department's Office of Compliance and Enforcement in Portland at 503-229-6839 or toll-free at 
1-800-452-4011, extension 6839. 

Sincerely, 

Dick Pedersen 
Deputy Director 

Enclosures 

cc: Paul Kennedy, Western Region, Roseburg Office, DEQ 
Water Quality, HQ, DEQ 
Larry Knudsen, Department of Justice, Portland Office 
Environmental Protection Agency · 

. Douglas County District Attorney 
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1 

2 

3 

4 

5 

6 

BEFORE THE ENVIRONMENTAL QUALITY COMMISSION 

OF THE STATE OF OREGON 

IN THE MATTER OF: ) 
) 
) 
) 
) 
) 

NOTICE OF VIOLATION AND 
ROSS BROS. CONSTRUCTION, INC., 
an Oregon corporation, 

. CIVIL PENALTY ASSESSMENT 
No. WQISW-WR-06-257 

Respondent. DOUGLAS COUNTY 

7 I. AUTIIORITY 

8 This Notice of Violation and Civil Pen~lty Assessment (Notice) is issued to Respondent, 

9 Ross Bros. Construction, Inc., an Oregon corporation, by the Department ofEnviromnental Quality 

10 (Department) pursuant to Oregon Revised Statutes (ORS) 468. l 00 and 468.126 through 468.140, 

11 ORS Chapter 183 and Oregon Administrative Rules (OAR) Chapter 340, Divisions 011 and 012. 

12 Il. VIOLATIONS 

13 On or about February 15, February 16, February 21, and March 10, 2006, Respondent 

14 violated ORS 468B.025(1 )(a) by causing pollution to waters of the state. Specifically, Respondent 

15 caused muddy water and sediment from the Shady Bridge Project, located where Interstate 5 (I-5) 

16 crosses over the South UmpquaRiver and Old Highway 99, to drain into a catch basin which 

17 discharges to the South Umpqua River, waters of the state. The discharges altered the physical 

18 properties of the South Umpqua River, including its color and turbidity. The South Ump qua River 

19 is habitat for Coho, Spring Chinook and other aquatic life. Turbid and muddy water discharges tend 

20 to render waters harmful, detrimental or injurious to fish or aquatic life or the habitat thereof and to 

21 other legitimate beneficial uses of the waters of the state. According to OAR 340-012-0055(l)(a), 

I 

22 these are Class I violations. 

23 ill. ASSESSMENT OF CIVIL PENALTIES 

24 The Department imposeil a civil penalty of $24,315 for the violations in Section Il, above. 

25 The findings and determination ofRespondenfs civil penalty, pursuant to OAR 340-012-0045, are 

26 · attached and incorporated as Amended Exhibit No. 1. 

27 II/ 

Page 1 NOTICE OF VIOLATION AND CIVJL PENALTY ASSESSMENT 
CASE NO. WQ/SW-WR-06-257 Ross.Bros.NCP.I] .28.07.doc 
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I N. OPPORTIJNITY FOR CONTESTED CASE HEARJNG 

2 Respondent has the right to have a contested case hearing before the Environmental Quality 

3 Commission (Commission) or its hearings officer regarding the matters contained in this Notice, 

4 provided Respondent files a written request for a hearing and au answer within twenty (20) 

5 ·calendar days from the date of service of this Notice. Pursuant to OAR 340-011 -0530(4), if 

6 Respondent fails to file a timely request for a hearing, the late filing will not be allowed unless the 

7 late filing was beyond Respondent's reasonable control. Pursuant to OAR 137-003-0528(1), if 

8 Respondent fails to file a tim.ely answer, the late filing will not be allowed unless Respondent can 

9 show good cause for the late filing. 

l 0 The request for a hearing must either specifically request a hearing or state that Respondent 

11 wishes to appeal tbis Notice. In the written answer, Respondent must admit or deny each allegation 

12 of fact contained in tbis Notice, and must specifically state all affirmative defenses to the assessment 

13 of the civil penalty that Respondent may have and the reasoning in support of any defenses. The 

14 contested case hearing will be limited to those issues raised in this Notice and in the answer. Unless 

15 Respondent is able to show good cause: 

16 

17 

18 

19 

1. 

2. 

Factual matters not denied in a timely manner will be considered admitted; 

Failure to timely raise a defense will waive the ability to raise that defense at 

a later time; 

3. New matters alleged in the answer will be presumed to.be denied by the 

20 Department unless admitted in subsequent pleading or stipulation by the Department 

21 or Commission. 
.I 

22 Send the request for hearing and answer to: Deborah Nesbit, Oregon Department of 

23 Environmental Quality, 811 S.W. 6'h Avenue, Portland, Oregon 97204 or via fax at 503-229-

24 6762. Following the Department's receipt of a request for hearing and an answer, Respondent will 

25 be notified of the date, time and place of the hearing. 

26 Failure to file a timely request for hearing or an answer may result in the entry of a Default 

27 Order for the relief sought in this Notice. 

Page 2 NOTICE OF VIOLATION AND CIVIL PENALTY ASSESSMENT 
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1 Failure to appear at a scheduled hearing may result in an entry of a Default Order. 

2 The Department's case file at the time this Notice was issued may serve as the record for 

3 purposes of entering a Default Order. 

4 V. OPPORTUNITY FOR INFORMAL DISCUSSION 

5 In addition to filing a request for a contested case hearing, Respondent may also request an 

6 informal discussion with the Department by attaching a written request to the hearing request and 

7 answer. 

8 VI. PAYMENTOFCIVILPENALTY 

9 The civil penalty is due and payable ten (10) days after an Order imposing the civil penalty 

10 becomes final by operation oflaw or on appeal. Respondent may pay the penalty before that time. 

11 Respondent's check or money order in the amount of $24,315 should be made payable to "State 

12 Treasurer, State of Oregon" and sent to the Business Office, Department of Environmental 

13 Quality, 811 S.W. Si:Xth Avenue; Portland, Oregon 97204. 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

/(- 30- D7 
Date Dick Pedersen 

Deputy Director 

Poge 3 NOTICE OF VIOLATION AND CIVIL PENALTY ASSESSMENT 
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AMENDED EXHIBIT 1 

FINDJNGS AND DETERMINATION OF RESPONDENT'S CIVIL PENALTY 
PURSUANT TO OREGON ADMINISTRATNE RULE (OAR) 340-012-0045 

VIOLATION 1: 

. CLASSIFICATION: 

MAGN1TUDE: 

Causing pollution to waters of the state, in violation of ORS 468B.025(1 )(a), 
on or about Febrnary 15, 16, and 21, 2006, and March 10,2006 . 

These are Class I violations pursuant to OAR 340-012-0055(1)(a). 

The magnitude of the violation is moderate pursuant to OAR 340-012-
0130(1), as there is no selected magnitude specified in OAR 340-012-0135 for 
this violation, and the information reasonably available to the Department 
does not indicate a minor or niajor magnitude. 

CNIL PENALTY FORMULA: The formula for determining the amo1mt of penalty of each violation 
1s: 
BP+ [(0.1 xBP)x(P+ H + O+ M +C)] +EB 

"BP" is the base penalty, which is $4,000 for a Class I moderate magnitude violation in the matrix listed in 
OAR 340-012-0l 40(2)(b )(A)(ii) and applicable pursuant to OAR 340-012-0140(2)( a)(C). 

"P" is whether Respondent has any prior significant actions, as defined in OAR 340-012-0030(16), in the 
same media as the violation at issue that occurred at a facility owned or operated by the same 
Respondent, and receives a value ofO according to OAR 340-012-0145(2)(a)(A) because Respondent 
has no prior significant actions. 

"H" is Respondent's history of correcting prior significant action(s) and receives a value of 0 according to 
OAR 340-012-0145(3)(a)(C), because there is no prior history. 

"O" is whether the violation was repeated or ongoing and receives a value ofO according to OAR 340-
012-0145(4)(a)(B) because Respondent is being assessed a separate penalty for multiple occurrences 
of the violation. 

"M" is the mental state of the Respondent and receives a value of 6 according to OAR 340-012-
0145(5)(a)(C), because Respondent was reckless. During February of2006 turbid water was easily 
observed discharging from the site. By fulling to install adequate erosion and sediment controls, and 
by failing to maintain erosion and sediment controls in place, Respondent consciously disregarded a 
substantial and unjustifiable risk that it would cause pollution to waters of the state. 

"C" is Respondent's efforts to correct the violation and receives a value of -1 according to OAR 340-012-
0145(6)( a)(C), because Respondent eventually made efforts to correct the violation. Respondent 
eventually installed and maintained erosion and sediment control measures at the site. 

"EB" · is the approximate economic benefit that an entity gained by not complying with the law. It is 
designed to "level the playing field" by taking away any economic advantage the entity gained and to 
deter potential violators from deciding it is cheaper to violate and pay the penalty than to pay the 
costs of compliance. In this case, "EB" receives a value of $315. This is the amount Respondent 

Case No. WQ!SW-WR-06-257 
Amended Exhibit No. 1 · -Page 1 - Ross.Bros.Ex.11.28.07.doc 
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· P.agogfu'lle'd by delaying spe1. .1g approximately $20,450 from May 16. J05, until March 10, 2006, to 
insta:Jl erosion and sediment controls at the Shady Bridge project site. 

PENALTY CALCULATION: 

Penalty= BP+ [(0.1 xBP) x (P+ H + 0+ M +C)] +EB 
= $4,000 + [(0.1 x $4,000) x (0 + 0 + 0 + 6 +-1)] +EB 
= $4,000 + [($400) x (5)] +EB 
= $4,000 + $2,000 +EB 
= $6,000* 

* Pursuant to ORS 468. 140(2) each day of violation constitutes a separate violation. Of the violations cited 
in the Notice of Violation, the Depar1ment elects to assess separate penalties for the violations observed 
during Depar1ment inspections on February 15, February 16, February21, and March 10, 2006 for a total of 4 
penalties. Respondent's .final civil penalty is calculated by multiplying the amount of penalty for a single 
violation, $6,000, by the number of observed violations ( 4), plus the ''EB" Respondent gained through its 
violation, $315, for a final penalty of $24,315. 

Case No. WQ/SW-WR-06-257 
Amended Exhibit No. l -Page2 - Ross.Bros.Ex.11.28.07.doc 
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. . . . . . '..<t~'!:,Vr4( C/U4l ;·- . 

Re: Ross/Notice of Violation dated NovembE>r'3'0, 2007 
' ' WQ/SW~WR-06-257. . . ' ' ' •· 

... -. - ,. 

Dear Ms. Nesbit: 

. This firm represents Ross Bros. & Company with respect to the above
referenced matter. The following is Ross' request for a contested case hearing 
regarding the above-referenced Notice of Violation No. WQ/SW-WR-06-257 (the 
"Notice"). 

With respect to the facts alleged in Paragraphs II and Ill of the Notice, Ross 
admits ihat discharges into the water of the South Umpqua River occurred on the dates 
alleged from the 1-5 Shady Bridge Construction Project near Roseburg. Ross denies 
that it violated ORS 4688.025(1 )(a). Ross denies that any discharges from the 1-5 
Shady Bridge project rendered any waters harmful, detrimental or injurious to fish or 
aquatic life'or their habitat, or were harmful, detrimental or injurious to any beneficial 
uses of the waters of Oregon. The remainder of Paragraphs Hand Ill do not allege 
facts, so Ross believes no response is required; to the extent the remainder of 
Paragraphs II and Ill are deemed to allege fads, they are denied. 

As its first affirmative defense, Ross alleges that the State of Oregon, acting 
through the Oregon Department of Transportation, caused the discharges that occurred 

. by changing the work of the Shady Bridge project in a manner that caused the 
arsGharges, without allowing Ross to take actions necessary to prevent the discharges 
given the changes ordered. As its second affirmative defense, Ross alleges that at 
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least some portions of the discharges alleged to have occurred may have been caused 
by still other third parties. 

Ross Bros. objects to the DEQ's untimely amendment and/or supplement of its 
original notice of violation, which contains new allegations and an increased calculation 
of damages. 

Ross does not request an informal discussion, as one was had in 'response to 
the original notice of violation. Ross will continue to consider a mitigation project in lieu 
of the penalty assessed in the original notice of violation. 

Thank you in advance for your professional courtesies. 

RBC:la 

cc: Steve Ross (via facsimile) 
Jan Sokol 

Very truly yours, 

STEWART SOKOL & GRAY, LLC 

k2k+ Cot~--IL 
Robert B. Coleman 

STEWART SOKOL & GRAY UC 

ATTORNEYS AT LAW 
Item D 000019 
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IN THE MATTER OF : ) CORRECTED PROPOSED AND FINAL 
)ORDER 
) 

ROSS BROTHERS CONSTRUCTION, INC.,) OAH Case No.: 700281 
Respondent ) Agency Case No.: WQ/SW-WR-06-257 

IDSTORY OF THE CASE 

On May 10, 2007, the Department of Environmental Quality for the State of 
Oregon (DEQ) issued a Notice of Violation, Department Order, and Assessment of Civil 
Penalty (the Notice) to Ross Brothers Construction, Inc. (Respondent). The DEQ 
asserted that Respondent caused pollution to waters of the state on four dates in early 

. 2006. Respondent, through counsel, requested a hearing on June 18, 2007. 

On October 29, 2007, the DEQ referred the hearing request to the Office of 
Administrative Hearings (OAH). Administrative Law Judge Terrence P. Murphey was 
assigned to preside at hearing. 

On November 30, 2007, the Department of Environmental Qnalityforthe State of 
Oregon (DEQ) issued a second Notice of Violation, Department Order, and Assessment 
of Civil Penalty (the second Notice) to Ross Brothers Construction, Inc. (Respondent). 
The DEQ sought a civil penalty of$24,315. On December20, 2007, Respondent again 
requested a hearing. 

A hearing was held on June 13, 2008 in Salem, Oregon, with Administrative Law 
Judge Terrence P. Murphey presiding. Respondent appeared and was represented by 
counsel, Robert B. Coleman. Todd Ross testified as a witness for Respondent. The DEQ 
was represented by Courtney Brown, Environmental Law Specialist. Thomas Rosetta, a 
Water Quality Specialist from the PEQ, Paul Kennedy of the DEQ' s Roseburg office, 
Herb Shaw of David Evans & Associates, drris Hunter of the Oregon Department of 
Transportation (ODOT), and Art Martin of the Oregon Department of Fish and Wildlife 
(ODFW), te:;tified as witnes~es on behalf of the DEQ. The record closed after the date 
for closing briefs, June 27, 2008. 

(1) 

ISSUES 

Whether Respondent violat~d ORS 468b.025(1)(a) by causing pollution to 
waters of the state on February 15, 2006, February 21, 2006, Februai:y 21, 
2006, March 10, 2006, on any combination of these dates, or at all. 

In The Matter of Ross Brothers Construction, Inc., OAB Case No 700281 
Page 1of14 
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(2) What penalty, if any, is appropriate purwant to OAR 340-012-0055(1 )(a) 
and OAR 340~012-0045. 

EVIDENTIARY RULINGS 

DEQ's Exbibits Dl-D19 and Respondent's Exhibits Rl-R6 were admitted into 
evidence witbout objections. 

FINDINGS OF FACT 

(1) Respondent, a corporation, is a construction company and was tbe general 
contractor on a road project for ODOT in Douglas County where Interstate 5 crosses tbe 
South Umpqua River and Old Highway 99, known as tbe Sbady Bridge Project (Test. of 
Kennedy, Test. ofRoss, Ex. Dl.) 

(2) The Shady Bridge Project was covered by Permit Number 1200-CA, General 
Permit, National Pollutant Discharge Elimination System, Storm Water Discharge Permit 
("the Permit'), which had been issued by the DEQ to ODOT. The Permit provides, ill a 
section captioned "performance limitations," that an erosion and sediment control plan 
(ESCP) was to be developed and implemented to "prevent the discharge of significant 

. amounts of sediment'' to surface waters and tbat conditions which were to be "prevented 
from occurring" included "turbid flows of water that are not filtered or settled to remove 
turbidity prior to leaving the construction site" and "deposits of sediment at tbe 
construction site" or "on public or private streets outside of the permitted construction 
activity" when these were in "areas that drain to unprotected storm water inlets or catch 
basins that discharge to surface waters" or are "likely to discharge to surface waters." 
The Peroiit further provides, in a section captioned "additional requirements," that "No 
more than a ten percent cumulative increase in natural stream turbidities shall be allowed, 
as measured relative to a control point immediately upstream of the turbidity causing 
activity." (Ex. D 18, p.6.) As a result of the incidents at issue here and described below, 

. ODOT was cited for violating the Permit, and ODOT did not contest the citation. (Test. 
of Kennedy, Test. of Hunter; Test of Ross, Ex. DIS.) 

(3) The South Umpqua River is habitat for salmon and other aquatic life, and 
turbidity in the water is or can be harmful to this aquatic life. (Test of Rosetta; Test. of 
Martin; Ex, D4.) 

( 4) Respondent was engaged in excavation and earth moving activity at the 
Shady Bridge Project and had control of the site in February 2006 and March 2006. 

·Respondent had no National Pollutant Discharge Elimination System, Storm Water 
Discharge Permit covering Respondent's activities at the Shady Bridge Project. (Test. of 
Kennedy; Test. ofRoss.) 

In The Matter of Ross Brothers ~construction, Inc., OAH Case No 700281 
Page 2 of14 
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(5) On February 15, 2006, there was turbid water discharging from the Shady 
Bridge Project into a catch basin that empties into the South Umpqua River. There were 
no erosion and sediment controls in place on the section of the Shady Bridge Project that 
r:in along the eastern side of Interstate 5 or in the cut bank .excavation area. The 
discharge created a plume of turbid water that extended at least 20 feet into the South· 
Umpqua and some distance downstream. (Test. of Kennedy; Ex. RI, R4, RS.) 

(6) On the morning of February 16, 2006, a DEQ employee advised Respondent 
about the discharge and the resulting need for erosion and sediment controls at the site. 
No such erosion and sediment controls were in place that day, and there was still turbid 
water discharging from the Shady Bridge Project into a catch basin that empties into the 
South Umpqua River at the end of that day. (Test. ofKen:itedy; Ex. RI.) 

(7) On February 21, 2006 a DEQ employee observed additional turbid water 
discharging from the Shady Bridge Project (Test. of Kennedy.) 

(8) On March 10, 2006, there was additional turbid water discharging from the 
Shady Bridge Project into a catch basin that empties into the South Umpqua River. 
Although some erosion and sediment controls had been installed, they were not being 
maintained, and had been overwhelmed by the continued flow of turbid water emanating 
from Respondent's activities at the Shady Bridge Project. (Test. of Kennedy; Exs. Rl 
andD6.) . 

(9) Respondent derived an economic beneflt from the, in terms of costs avoided, 
in the amounf of $373. The economic benefit amounts were determined using the U.S, 
Enviro=ental Protection Agency's BEN computer model, as pennitted by OAR 340-' • · 
012-0150(1). (Test. of Rosetta; Ex. Dl2.) 

(10) On December 20, 2007, Respondent made a timely hearing request. 

CONCLUSIONS OF LAW 

(1) Respondent violated ORS 468b.025(1 )(a) by causing pollution to waters 
of the state on February 15, 2006, February 21, 2006, February 21, 2006, 
March 10, 2006. 

(2) A penalty of$24,315 is appropriate pursuant to OAR 340-012-0055(l)(a) 
and OAR 340-012-0045 .. 

OPINION 

The facts in this case are largely undisputed. All agree that Respondent was the 
. contraetor on the Shady Bridge Project, and was doing the work on the hillside from 
·which the turbid water originated.· All agree that ODOT had obtained the Pennit for the 
Shady Bridge Project, and on what the Permit says, and that Respondent had no permit of 
its own. No one disputes the observations of the DEQ employee (and the photographs' 

· In.TheMatter ofRos.sBrothers ConStruction, Inc., OAH Case No 700281 
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taken by that =ployee) who observedtorbid, muddy water flowing from the project 
down the side of a roadway, into a catch basin, through a culvert, and into the South 
Umpqua River, and no one disputes the fact that sediment control measures were not in 
place on February 15, 2006, February 16, 2006 or February 21, 2006 but that those 
measures were in place on or before March 10, 2006 (although perhaps not sufficiently to 
stop the runoff of torbid water). 

No one asserts that there was any exact measurement of how much turbid water 
actually went into the South Umpcjua River; the only direct evidence is a visual 
observation by aDEQ employee who scrambled down the blackberry filled riverbank and 
looked over the river on one occasion. ODOT and Respondent made no measurements at 
all. 

As is seen below, this is enough for a prima facie case that Respondent committed 
the violations alleged by the DEQ. Respondent raises two arguments in rebuttal. First, 
Respondent asserts that DEQ's "look" over the river is insufficient to confirm discharge 
oftorbid water into the river, and that more comprehensive and exact measurements were 
required. Second, Respondent suggests that the terms of ODOT' s Permit excuse any 
discharge, and that the DEQ ca:onot invoke any statutory provision not involving a 
permit 

This opinion will address the alleged violations in tenns of the appropriate 
statutes and rules. Then, the appropriate penalties under the rules will be considered, 
including the many subparts of the rules which detennine the amount of any penalties. 

The pollution violations 

ORS 468B.025 provides that; 

(1) Except as provided in ORS 468B.050 or 468B.053, no person shall; 

(a) Cause pollution of any waters of the state or place or cause to 
be placed any wastes in a location where such wastes are likely to 
escape or be carried into the waters of the state by any means .. 

' (b) Discharge any wastes into the waters of the state if the 
discharge reduces the quality of such waters below the water 
quality standards established by rule for such waters by the 
Environmental Quality Commission. 

(2) No person shall violate the conditions of any waste discharge permit 
issued under ORS 468B.050. 

ORS 468B.005(5) defines "p'ollution" as follows: 

In The Matter of Ross Brothers Construction, Inc,, OAH Case No 700281 
Page 4 ofl4 
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(5) "Pollution" or "water pollution" means such alteration of the physical, 
chemical or bio]o gical properties of any waters of the state, including 
change in*** turbidity* **of the waters * * * which will or tends to 
render such waters harmful, detrimental or injurious to * * * * *fish or 
other aquatic life or the habitat thereof. 

ORS 468B.005(9) defines "wastes" as follows: 

(9) "Wastes" means sewage, industrial wastes, and all other liquid, 
gaseous, solid, radioactive or other substances which will or may cause 
pollution or tend to cause pollution of any waters of the state. 

OAR 340-045-0045 governs any transfer of the Permit, and provides as follows: 

(1) No NP DES or WPCF permit will be transferred to a third party 
without prior written approval from th~ Department. Such approval may 
be granted where the transferee acquires a property interest in the 
permitted activity and agrees in writing to fully comply with all the terms 
and conditions of the NPDES or WPCF permit and the rules of the 
Commission. 

When DEQ observed the flow of turbid water from the Shady Bridge Project into 
the South Umpqua River on February 15; 2006, and noted that turbid water was moving 
froin the Shady Bridge Project into the same catch basin leading to the South Umpqua 
Riveron February 16, 2006, February 21, 2006 and March 10, 2006, its observations. 
(and the testimony based on those observations) were sufficient to establish that turbid 
water was moving from the Shady Bridge Project into the South· Umpqua River on all 
four days. This conclusion is due in part to the complete absence of contrary evidence or 
testimony. The DEQ testimony also established that there were no erosion and sediment 
control measures in place on the relevant dates except on March 1 O; 2006, and that the 
measures in place on March 1 O, 2006 were inadequate and overwhehned by the 
movement of turbid water. Finally, the IiEQ testimony established that the sediment 
corning from the Shady Bridge Project had been created or disturbed by Respondent, and 
that some of it had been deposited onto a public roadway by Resp,;mdent's construction 
equipment as the equipment moved onto and off the construction site. 

Respondent correctly argues that DEQ offered too little evidence to establiSh that 
the flow of turbid water into the South.Umpqua River which resulted caused "more than 
a ten percent cumulative increase in natural stream turbidities" on any of the dates in 
issue. Respondent cites the Permit in defense of its contention that more exact 
measurements were required, but the citation is not persuasive because the terms of the 
Permit, taken as· a whole, make clear that Respondent (if anyone) had the responsibility 
for making any such measurements. The absencp of measur=ents beyond those taken 
cannot prevent a :finding that turbid water flowed frqm the Shady Bridge Project into the 
South U.mpqualliver on all four of the dates in issue as a result of Respondent's· 
activities. 

. Jn The Matter of Ross Brothers ConstrUction, Inc., OAilCase No 700281 Item D 000024 
. Page 5 ofl4 · 
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To avail itself of the language in the Permit concerning an increase often percent 
or less in turbidity, Respondent needed to establish that its activities were covered by the 
Permit and that its activities were not in violation of the terms of the Permit. Respondent 
cannot establish either of these things .. There was no evidence that Respondent applied 
for its own permit, no evidence t.hat Respondent applied for transfer of ODOT's Permit, 
no evidence that the terms of the Permit either expressly or impliedly covered 
Respondent's activities, and no authority or evidence establishing that Respondent "stood 
in the shoes" of ODOT as a holder of the Permit as a matter oflaw or at all. Finally, the 
Permit expressly required measures to control and prevent turbid discharges into tbe 
South Umpqua River (the ESCP). Respondent bad no ESCP; and also violated the terms 
oftbe Permit by causing and allowing conditions that were to be "prevented from 
occurring." The Permit is not a defeqse for Respondent. 

Respondent violated ORS 468B.025(1 )(a) on each of the four date in issue.· 

The civil penalties for the pollution violations 

In Oregon, DEQ, pursuant to its statutory authority, has promulgated rules to 
apply civil penalties for water pollution violations. Initially, DEQ classifies the violation 
and determines a base penalty. Then, DEQ considers various aggravating and mitigating 
factors and assigns a numeric value is assigned to each. Finally, DEQ uses a formula to 
set the penalty by considering the base penalty, the values assigned to aggravating and 
mitigating factors, and the economic benefit derived by tbe Respondent from the 
violation as determined by a computer program created by the f-ederal Environmental 
Protection Agency (the BEN computer model). 

Clas~ijication and magnitude of the violations 

Classification of water quality violations is discussed in former OAR 340-01.2-
0055, which defined "Class I'' and "Class IT' violations and provided, in pertinent part: 

(1) Class I: 

(a) Causingpollutionofwaters of the state; . 

* * * * * 
(2) Class II: 

( c) Placing wastes such that the wastes are likely fo be enter public waters 
by any means***** 

At tbe hearing and in its closing brief, Respondent argues that it did not "cause 
pollution" because it did not pour material directly into the Sonth Umpqua River, but 
merely placed it in a location where rain water or runoff carried it into the South Umpqua 

In The Matter of Ross Brothers Construction, Inc., OAH Case No 700281 
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River. The problem with this analysis is that it ignores the undisputed fact that the 
material actually entered the South Umpqua River, thus causing "pollution" and making 
the violations Class I violations. 

Fonner OAR 340-012-0130(1) states that, to determine the magnitude of a 
violation, "For each civil penalty assessed, the magnitude will be moderate unless [one of 
a list of specified circumstances exists]" Since neither the DEQ nor Respondent assert 
that any of the specified conditions exist, and there is no evidence suggesting that any of 
the listed conditions is met, the magnitude of the violations is moderate, as provided for 
by the rule and as determined byDEQ. 

The base penalty for the violation 

The appropriate base penalty (BP) for each violation is determined by applying 
the classification and magnitude of each violation to the matrices in OAR 340-012-0140. 

Fonner OAR 340-012~140(2)(a)(C) provides, in pertinent part, that: 

(a) The $8,000 penalty matrix applies to the following: 

* * * * * 
(C) Any violation of 468B.025(1)(a) by a person without a 
National Pollutant Discharge Elimination System (NPDES) permit. 

The $8,000 penalty matrix applies to these violations, since Respondent did not 
have an NPDES permit. · 

Fonner OAR 340-012-140(2)(b )(A)(ii) establishes base penalty values under the 
$8,000 penalty matrix.and provides that the base penalty for a Class I moderate violation 
is $4,000, which is the applicable penalty here. 

The base penalty for Respondent's violations here was correctly found by DEQ to 
be $3,000. 

Aggravating and mitigating factors applicable to the violation 

OAR 340-012-0045(2)(d) lists the aggravating and :mitigating factors to be 
considered, and provides as follows: . 

( d) The base penalty is adjusted by the application of aggravating or 
mitigating factors (P =prior significant actions, H"" history in correcting 
prior significant actions, 0 =repeated or ongoing violation, M =mental 
state of the violator and C =efforts to correct) as set forth in OAR 340-
012-0145. 

In The Matter of Ross Brothers Construction, Inc., OAR Case No 700281 
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OAR 340-012-0145 provides direction on the assignment of a numeric value to 
each of the aggravating and mitigating factors listed above. It provides that "P" is 
whether the respondent has any prior significant actions (PSAs)" and that "P" shall have 
a value of "O if no PSAs or there is insuffident information on which to base a finding 
under this section." The DEQ concedes that Respondent had no prior significant actions, 
and correctly assigned a value of zero to "P." On similar grounds, a value of zero was 
correctly assigned to "H'' by the DEQ because absent any history of violations by 
Respondent, Respondent could have no history of correcting violations. 

OAR 340-012-0145 provides that the value of "O" shall be "O if the violation 
existed for one day or less and did not recur on the same day." The DEQ correctly takes 
the position that since Respondent's violations are being assessed for each of four 
different days, that no single violation continued for more than a day and assigned a value 
of zero to "0." 

OAR 340-012-0145 provides (in part) that the value of"M" is based on "the 
mental state of the violator" and that the value of "M" shall be six if: 

[T]he respondent's conduct was reckless, or the respondent had actual 
knowledge that its conduct would be a violation and respondent's conduct
was intentional. A respondent that previously received a Notice of 
Noncompliance, WL, PEN or any PEA for the same violation is presumed 
to have actual knowledge. Holding a permit that prohibits .or requires 
conduct may be actual knowledge depending on the specific facts of the 
case. 

Setting aside the inherent problems in determining the mental· state of a 
corporation, the evidence here supports the DEQ's finding that the Respondent's conduct 
warranted setting the value of ''lvl'' at six. 

The DEQ found, in the second Notice, that ''Respondent acted recklessly" for two 
reasons: that "turbid water was "easily observed discharging from the site" and that 
Respondent's failure to install and maintain "adequate erosion and sediment controls" 
Respondent "consciously disregarded a substantial and unjustifiable risk that it would 
cause pollution to the waters of the state." 

Against this, Respondent offered the argument that the waters entering the South 
Umpqua River from the Shady Bridge Construction Site were the result Of"a 100-year 
flood," that Respondent "thoughf' the materials would not tun off into the South Umpqua 
River, that one of its managers was responding to an automobile accident the day that the 
DEQ advised Respondent that Respondent was causing pollution to the South Umpqua 
River, and that it took corrective measures "very shortly" after the violation was pointed 
out by the DEQ. These arguments are not persuasive. 

First, the "l 00-year flood" argument is unsupported by weather or other records 
showing that the rainfall (even assuming' that it was the sole cause of the pollution) was 

In The Matter of Ross Brothers Construction, Inc., OAH Case No 700281.. 
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so extraordinary that the entry of the material into the South Umpqua River could be 
considered unanticipated. Second, no reason is offered concerning why Respondent 
"thought" the materials would not enter the South Umpqua River. Under OAR 340-012-
~~~ . 

"Reckless" or "Recklessly" means the respondent consciously disregarded 
a substantial and unjustifiable risk that the result would occur or that the 
circumstance existed. The risk must be of such a nature and degree that 
disregarding that risk constituted a gross deviation from the standard of 

. care a reasonable person would observe in that situation. 

Here, Respondent c.annot have it both ways. It asserts the protection of the 
Permit, which provided an absolute bar on discharges into the river absent compliance 
with an elaborate, multi-page list of precautions and inspections, all of which Respondent 
ignored. Respondent was not a naive corporation but one with long experience in large 
construction projects, including projects involving work in and near rivers. Given 
Respondent's level of experience, the physical reality that Respondent was scraping dirt 
on a hill next to a river in the middle of the wet Oregon winter, and the detailed guidance 
offered by the Permit, Respondent's disregard for the possibility that materials from the 
Shady Bridge Project would pollute the South Umpqua River was, as the DEQ found, 
reckless. 

Finally, Respondent offered no proof that any automobile accident left 
Respondent, a corporation with multiple employees at the site, unable to act to correct the 
violations DEQ pointed out, or that any correction "shortly" thereafter was prompt, more 
than minimally adequate, or monitored at intervals to assure that there would be no more 
pollution of the South Umpqua River. 

The DEQ' s assignment of a value of six to "M" was correct. 

The DEQ correctly assigned a value of negative one (-1) to "C" because 
Respondent did eventually make efforts to correct the violations. OAR 340-012-0145(6). 

The economic benefit and the penalty computation 

OAR 340-012-0045(2)( e) provides that: 

( e) The appropriate economic benefit (EB) is determined as set :forth in 
OAR 340-012-0150(2). The results of the determinations made in section 
(1) are applied in the following formula to calculate the penalty: BP+ 
[(O.l x BP)x (P +H + 0 +M +C)] +EB. . . 

OAR 340-012-0150(2) provides that the DEQ may make, for use in the applicable 
model, a reasonable estimate of the benefits gained and the costs avoided or delayed by 
Respondent. Here, the DEQ reasonably estimated those costs at $315. OAR 340-012-
0150(1) provides that the Economic Benefit (EB) is the approximate dollar value of the 

Jn The Matter of Ross Brothers Construction, Inc., OAH Case No 700281 
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benefit gained and the costs avoided or delayed (without duplication) as a result of the 
respondent's noncompliance. The EB may be detennined using the U.S. Environmental 
Protection Agency's BEN computer model. When the BEN computer model was applied 
to the $20,450 in costs avoided, an economic benefit of$315 was correctly obtained by 

· theDEQ. 

Application of the amounts and values to the penalty computation fonnula in 
OAR 340-012-0045(2)(e) supports the DEQ's decision to set the civil penalty for 
Respondent's violations at $24,315 (four violations at $6000 each plus the $315 
economic benefit). 

ORDER 

I propose the DEQ issue the following order: 

Respondent is hereby ORDERED TO: 

Pay civil penalties of $24,315 for the violations set forth above. 

Terrenfo Murphef 
Administrative Law Judge 

Office of Administrative Hearings 

ISSUANCE AND MAILING DATE: November 3, 2008 
~~~~~~~~~~~~~~~~~~ 

MPEAL RIGHTS 

If you are not satisfied with this decision, you have the right to have the decision 
reviewed by the Oregon Environmental Quality Coillmission (Commission). To have the 
decision reviewed, you must file a "Petition for Review" within 30 days of the date this 
order is served on you. Service, as defined in Oregon Administrative Rule (OAR) 340-
011-0525, means the date that the decision is mailed to you, and not the date that you 
receive it. 

The Petition for Review must comply with OAR 340-011-057 5 and must be 
received by the Commission within 30 days of the date the Proposed and Final Order 
was mailed to you. You should mail your Petition for Revie>V to: 

Environmental Quality Commission 
clo DickPedersen, Director, DEQ 
811 SW Siz.thAvenue 
Portland, OR 97204; 

In The Matter of Ross Brothers Construction, In~., OAR Case No 700281 
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You may also fax your Petition for Review to (503) 229-6762 (the Director; s 
Office). 

Within 30 days of filing the Petition for Review, you must also file exceptions and a 
brief as provided iri OAR 340-011-057 5. The exceptions and brief must be received by the 
Co=ission within 30 days from the date the Commission received your Petition for 
Review. If you file a Petition but not a brief with exceptions, the Environmental Quality 
Commission may dismiss your Petition for Review. 

If the Petition, exceptions and brief are filed in a timely manner, the Co=ission 
will set the matter for oral argument and notify you of the time and place of the 
Commission's meeting. The requirements for filing a petition, exceptions and briefs are 
set out in OAR 340-011-0575. · 

Unless you timely file a Petition for Review as set forth above, this Proposed 
Order becomes the Final Order of the Commission 30 days from the date this Proposed 
Order is mailed to you. If you wish to appeal the Final Order, you have.60 days from the 
date the Proposed Order becomes .the Final Order to file a petition for review with the 
Oregon Court of Appeals. See ORS 183 .480 et seq. 

In The Matt" of Ross Brothers Construction, Inc., OAR Case No 700281 
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Ex.Dl: 

Ex.D2: 

Ex.D3: 

Ex.D4: 

. Ex.D5: 

Ex.D6: 

Ex.D7: 

Ex.D8: 

Ex.D9: 

Ex. DlO: 

Ex. Dll: 

Ex.Dl2: 

Ex.D13: 

Ex. D14: 

Ex. D15: 

Ex.D16: 

Ex. D17: · 

Ex.D18: 

Ex.Dl9: 

Ex.Rl: 

Ex.R2: 

APPENDIX A 
LIST OF EXHIBITS CITED 

Photographs of Shady Bridge Project site and environs 

Topographic map of Shady Bridge Project site and environs 

Drawings of Shady Bridge Project site and environs 

DEQ's "Technical Basis for Revising Turbidity Criteria" 2005 draft report 

Report concerning the effects of turbidity on salmon and related :fish 

Designated beneficial uses of the Umpqua basis 

Chart showing sahnon and steelhead spawning locations in and near the 
South Umpqua River · 

Chart showing Umpqua Basis :fish use designations 

Chart of Endangered Species Act status of west coast sahnon and 
steelhead 

Chart showing critical habitat areas for salmon and steelhead in Oregon 

Chart showing land ownership in coastal Oregon 

M=orandum describing the BEN computer model 

Erosion and sediment controi requirements 

Excerpt from the Permit 

Erosion control plan drawings 

Quality control report and dia,.ry 

February 22, 2006 memo from Construction Manager to Respondent 

Copy of the Permit 

April 13, 2006 memo to Respondent from Chris Hunter 

January 5, 2007 memo from Construction Manager to DEQ 

Excerpts from the P ennit 
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Ex.R3: Biological assessment report for the Shady Bridge Project 

Ex.R4: Aerial photograph of the Shady Bridge Project and environs 

Ex.RS: Aerial photograph of the Shady Bridge Project and environs 

Ex.R6: Respondent's April 28, 2006 letter to the DEQ 
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CERTIFICATE OF MAILING 

On November 3, 2008, I mailed the foregairig Proposed and Final Order in OAH 
Case No.700281. 

Bv: First Class and Certified Mail 
Certified Mail Receipt #7008 1300 0000 4648 4166 

Robert Coleman 
Attorney at Law 
2300 SW First Ave Ste 200 
Portland OR 97201-5047 

Bv: First Class Mail 

Courtney Brown 
Dept. of Envirorrmental Quality 
811 SW 6th Ave 
Portland OR 97204 

Carol Buntjer for Lucy Garcia 
Administrative Specialist 
Hearing Coordinator 

I. 
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BEFORE THE ENVIRONMENTAL QUAUTY COMMISSION 
STATE OF OREGON 

IN THE MATTER OF: ROSS BROTHERS CONSTRUCTION, 
INC.'S PETITION FOR COMMISSION 
REVIEW 

ROSS BROTHERS CONSTRUCTION, 
INC., 
Respondent 

OAH Case No. 700281 
Agency Case No.: WQ/SW-WR-06-257 
Commission Case No. 

PETITION FOR COMMISSION REVIEW 

Pursuant to OAR 340-011-0575, Petitioner, Ross Bros. & Company, Inc. ("Ross 

Bros.") seeks review by the Oregon Environmental Quality Commission of the 

Corrected Proposed Order of the Office of Administrative Hearings State of Oregon for 

the Environmental Qua lily Commission case number SH-07107, dated November 3, 

2008. 

Attached to this petition as Exhibit A is a copy of the proposed order for which 

commission review is sought. 

DATED this 24th day of November, 2008. 

B, fIT"iT ~GRAY LLC. 

R6bert8. c Te an:oss # 001554 
Aaron M. Hessel, OSB #074113 

Of Attorneys for Ross Bros. 
Conslruclion, Inc. 

'i 

Page 1 - PETITION FOR COMMISSION REVIEW STEWART SOKOL& GRAY LLc 

ATTORNEYSATLAW. 
noo SWF!l\Sl" AVENIJE, SUITE200 
l'ORTl.AND, OREGON 9nol-:5M7 
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Pemlit NtU11ber: 1200-CA 
Expiration Date: 12/31/2005 
Page 1Of15 

GENERAL PERMIT 
NATIONAL POLLUTANT DISCHARGE ELIMINATION SYSTEM 

STORM WATER DISCHARGE PERMIT 

ISSUED TO: 

Oregon Department of Environmental Quality 
· 811 SW Sixth Avenue, Portland, OR 97204, (503) 229-5279 

!Ssued pursuant to ORS 468B.050 and The Federal Clean Water Act 

All public agencies responsible for 
construction activities with storm water 
discharges that are covered by this 
pemlit. The subn:rittal of an approved 
application and payment of applicable 
fees are required. 

SOURCES COVERED BY THIS PERMIT: 

All Construction activities including clearing, grading, excavation, and stockpiling activities under the 
aufuority or jurisdiction of a public agency that will result in the disturbance of :five or more acres. Also 
included are activities that disturb a total of :five or more acres if part of a larger common plan of 
development. 

Effective December 1, 2002 the previously described construction activities will include land disturbance 
of one acre or more, and will also include activities that disturb a total of one or more acres if part of a 

. larger common plan of development. ·c.. · 

TI:ris pemlit does not authoriZe in-water or riparian work. These activities are regulate.cl by the Oregon 
Division of State Lands, US Anny Corp of Engineers, and/or the DEQ Section 401 certification program. 

Michael T. Llewelyn, Administrator 
Water Quality Division 

PERMlTTED ACTNITJES 

Date 

·Until tbis permit expires or is modified or revoked, the permittee is authorized to construci, install, 
modify) or operate erosion and sediment control measures, and storm water treatment and control 
facilities, and to discharge storm water to public waters in confonnance with all the requirements, 
limitations, and conditions set forth in the attached schedules as follows: 

Schedule A - Limitations and Controls for Storm Water Discharges 
Schedule B - Mirrimurn Monitoring Requirements 
Schedule C · - Compliance Schedule 
Schedule D - Special Con_ditions 
Schedule F - General Conditions 

Page 
2 
7 
9 
10 
11 

Unless specifically authorized by this pernlit, by another NPDES or WPCF pemlit, or~by Oregon 
Administrative Rule, any other direct or indirect discharge to waters of fue state is prohibited, including 
discharges-to an underground injection control system. 
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SCHEDULE A 

Permit Ntnnber: 1200-CA 
Page2 of15 

LIMITATIONS AND CONTROLS FOR STORM WATER DISCHARGES 

1. Performance Limitations An Erosion and Sediment Control Plan (ESCP) shall be developed and 
implemented to prevent the discharge of sigpificant amolints of sediment to surface waters. The 
'allowing conditions descnbe significant amounts of sedmient and shrill be prevented from occurring. 

a Earth slides or mud flows that leave the construction site and are likely to discharge to surface 
waters . 

b. Evidence of concentrated flows* of water causing erosion when such flows are not filtered or 
settled to remove sediment prior to leavingfue construction site and are likely to discharge to 

~ace waters. Evidence includes the presence of rills> rivulets or channels. 

c. Tnrbid flows* of water that are not filtered or settled to remove ttnbidity prior to leaving the 
construction site and are likely to discharge to surface waters. 

d. Deposits of sediment a~ the construction site in areas that drain to unprotected storm water inlets or 
catch basins that discharge to surface waters. Inlets and catch basins with failing sediment controls 

·due to lack of maintenance or inadequate deslgn will be considered U!ljlrotected 

"· Deposits of sediment from the construction site on public or private streets outside of the permitted 
coruitruction activity that are likely to discharge to surface waters. 

f. Deposits of sediment from the construction site on any adjacent property outside of the pennitted 
constrnction activity that are likely to discharge to surface waters. 

•Flow to storm water inlets or catch basins located on 1he site will be considered "leaving 1he site" if 
there are no sediment control structures designed for expected construction flows downstream of the 
inlets or catch basins that are under the pennittee' s control. 

2. Erosion and Sediment Control Plan Preparation and Submittal The permittee shall ensure that a 
comprehensive ESCP is prepared and implemented for the construction activity regulated by this 
pennit. 

a. A copy of the ESCP shall be retained on-site and made available to the Department upon request 
Duiing inactive periods of greater than seven (7) consecutive calendar days, the ESCP shall be 
retained by the permittee. · 

b. The Department may request modifications to the ESCP at any time if the ESCP is ineffective at 
' preventing the discharge of sigpificant amounts of sediment and tnrbidity to surface waters. 

c. The ESCP sball mclude any procednres necessary to meet local erosion and sediment control 
requirements or storm water management requirements. 

d If possible, during the period of October through May, construction activities shonld avoid or 
minimize excavation and bare ground activities, If the operator chooses to continue land 
disturbance activities within this period, additional wet weather requirements (refer to A.3.d) are 
required in the ESCP. Specifically, if construction activity occurs during the winter season 
where slopes are greater than five (5) percent and the soils have meclitnn to high erosion potential 
additional erosion controls will be required. 

2 
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e. The following non-storm water discharges are allowed as long as they are identified in the ESCP 
and all necessary controls are implemented to minimize sediment transport. These include: 
firefighting activity, hydrant flushing and potable waterline flusbiiig (DEQ guidar1ce must be 
followed)1 air conditioning condensate, dewatering activities of uncontaminated ground\vater or 
spring water, and uncontaminated foundation or footer drain water. · 

3. Erosion and Sediment Control Plan Requirements The ESCP shall, at a minimum, include the 
following elements. 

a. Site Description A description of the following: 
i. Nature of the constructjon activity, including a proposed tiinetable for major activities. 
ii. Estimates of the total area offue permitted site and the area of the site that is expected to 

undergo clearing, grading and/or excavation. 
iii. Nature of tl1e fill material to be used, the insitu soils, and the erosion potential of such soils. 
JV, Names of the receiving water(s) for storm water runoff. 

b. Site Map Indicating the following: (Note: Jn order to provide all the required information, a 
general location map in addition to the site map is required.) 
i. Areas of total development 
u. Drainage patterns 
iii .. Areas of total soil disturbance (including, but not limited to, showing cut and fill areas and 

. pre and post development elevation contours} 
iv. Areas_ used for the storage of soils or wastes 
v. Areas where vegetative practices are to be implemented. lnclude type of vegetation seed 

mix. 
vi. Lo9ation of all erosion and sediment control measures or structures 
vii. Location of impervious structures after construction is completed. Include buildings, roads, 

parking lots, outdoor storage areas, etc., if any. 
viii. Springs, wetlands and other surface waters located on-site 
ix. Boundaries of the 100-year flood plain if determined 
x. Location of storm drainage outfalls to ·receiving water( s) if applicable 
xi. Location of drinking water wells and underground injection controls 
xii. Detail's of sedinient and erosion controls 
xiii. Details of detention ponds, storm drain. piping, inflow and outflow details 

c. Regnired Controls and Practices The following controls and practices are reqnired: 
i. ·· Each site shall h.ave graveled, paved, or constructed entrances, exits and parking areas, prior · 

to beginning any other work, to reduce the tracking of sediment onto public or private roads. 
ii. All unpaved roads located on-site shall be graveled. Other effective erosion and sediment 

·control measure.5 either on the road or down gradient may be used in place of graveling. 
m. When trucking saturated soils from fue site, either water-tight trucks shall be used or loads 

shall be drained on-site until dripping has been reduced to minimize spillage on roads. 
JV. A description of procedures that describe controls to prevent the discharge of all wash water 

from concrete trucks. 
v. A description of procedures for correct.installation or use of al] erosion and sediment 

·control measnres. · 
vi. A description of procedures for prompt maintenance or repair of erosion and sediment 

control measures utilized on-site (refer to A4 ). 

d. Additional Controls and Practices Additional controls and ptactices shall be developed that are 
appropriate for the site. At a minimum the following shall be considered: 

3 
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L A description of.clearing and grading practices, including a schedule of implementation, 
that will minimize the area of exposed soil throughout the life of the project. Wbenever 
practicable, clearing and grading shall be done in a phased manner to prevent exposed 
inactive areas from becoming a sour.ce of erosion. · 

ii. A description of vegetative erosion control practices, including a schedule of 
in1ple1nentation, designed to preserve ·existing vegetation where practicable and re-vegetate 
open areas when practicable after grading or constru~tiori. 

In developing vegetative erosion control practices, at a minimum the following shil.11 be 
considered: temporary seeding, permanent.seeding, mulching, sod stabilization, vegetative 
buffer strips, and protection of trees with protective construction fences. 

' ' 

iii. A description of additional erosion control practices, including a schedule of 
implementation, designed to protect exposed areas and prevent soil from being eroded by 
storm water_ 

In developing additional ero.sion control practices, at a minimum the following shall be 
considered: mulching with straw or other vegetation, use of erosion control blankets, and 
application of soil tackifiers. 

iv. A description of sediment control practices, including a schedule of implementation, tbat 
will be used to divert flows from exposed soil, store 'flows to allow for sedimentation, filter 
flows, or otherwise reduce. soil laden runoff. All temporary sediment control j,ractices shall 
not be removed until permanent vegetation or other cover of exposed areas is established. 

In developing sediment control practices, at a minimum the following shall be considered: 
use of silt fences, earth dikes, brush barriers, drainage swales, check dams, subsurface 
drains, pipe slope drains, rock outlet protection, sediment traps, and ternpormy or permanent 
sedimentation basins. 

v. A description of erosion and sediment control practices that will be used to prevent 
stockpiles from becoming a source of erosion. Stockpiles located away from the 
construction activity but still under the control of the pennittee shall also be protected to 
prevent significant amounts of sediment from discharging to surface waters. At the end of 
each workday the soil stockpiles mnst be stabilized or covered. 

In developing these practices, at a minirnmn the following shall be considered: diversion of 
uncontaminated flows around stockpiles, use of cover over stockpiles, and installation of silt 
fences around stockpiles . 

• 
vi. A description of 1he best management practices that will be nsed to prevent or minimize 

storm water from being exposed to pollutants from spills, cleaning and maintenance 
activities, and waste handling activities .. These pollutants include fuel, hydraulic fluid, and 
other oils from vehicles and machinery, as well as debris, leftover paints, solvents, and 
glues from construction operations. The reuse and recycling of construction wastes should 
be pwmoted. 

In developing these practices, at a minimum the following sball be considered: written spill 
prevention and response procedures; employee training on spill prevention and proper 
disposal procedures; regular maintenance schedule for vehicles and machinery; and covered 
storage areas for waste .and supplies. 
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4. .Maintenance Requirements The following maintenance activities shall be implemented. 

a. Significant ainmmts of sediment that leave the site shall be cleaned up witbi1124 hours and 
placed back on the site or properly di;posed. Any in-stream clean up of sediment shall be · 
performed according to Oregon Division of State Lands' required tinleframe. 

b. UndeT no conditions shall sedirnent be intentionally wasl1ed into stom1 sewers or drainageways · 
unless it is captured by a BMP before entering receiving waters. 

c. For a filter fence, the trapped sediment shall be removed before it reaches one third of the above 
ground fence height. 

d. For catch basin protection, cleaning must occur when design capacity has been reduced by fifty 
perc~nt 

e. For a.sediment basin, removal of trapped sed.iments shall occur when design capacity has been 
reduced by fifty percent. 

f. All erosion and sediment controls not in the direct path of work shall be installed before any land 
disturbance. 

g. If fertilizers are used to establish vegetation, the application rates shall follow manufacture's 
guidelines and the application shall be done ill such a way to minimize nutrient-laden runoff to 
receiving waters. 

h. If construction activities cease for thirty (30) days or more, the entire site must be stabiliz"d, 
using vegetation or a heavy mulch layer, temporary seeding, or another method that does not 
require germination to control erosion. 

i. Any use of toxic or other hazardous materials shall include proper storage, application, and 
disposal. 

j .. The permittee shall manage abandoned hazardous wastes, used oils, contaminated soils or other 
toxic substances discovered during construction activities in a manner approved by the 
Department. 

k. If a storm water treatment-system for construction activities is employed, the operation and 
maintenance plan shall be submitted to the Department for approval. 

5. AdditionaI Requirements 
a. Water Quality Standards: 

The ultinlate goal for permittees is to comply with water quality standards in OAR 340-41. ln 
instances where a storm water discharge adversely impacts water quality, the Department may 
require the facility to implement additional management practices, apply for an individual 
permit, or take other appropriate _action. 

b. Turbidity (Nephelometric Turbidity Units, NTU) Water QualityStandard: 
No more than a ten. pereent cumulative increase in natural stream turbidities shall be allowed, as 
measured relative to a control point immediately upstream of the turbidity causing activity. 
However, limiteQ duration activities necessary to address an emergency or to accommodate 
essential dredging, construction or other legitimate activities and which cause the standard to be 
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exceeded may be authorized provided all practicable turbidity control techniques have been 
applied and one of the following has been granted: 

(A) Emergency activities: Approval coordinated by DEQ with the Department of Fish 
and Wildlife under conditions they may prescribe to accommodate response· to 
emergencies or to prate.ct public health and welfare; . 
(BJ Dredging, Construction or other Legitimate Activities: Penni! or certification 
authorized underteDIJS of Section 401 or 404 (Pennits and Licenses, Federal Water 
Polluticin Control Act) or OAR 141-085-0100 et seq. (Removal and Fill Permits, Division 
of State Lands), with limitations and conditions govenling the activity set forth in the 
permit or certificate. 

[see OAR 340-Ml-(basin)(2)(c)] 

c. Water Quality Limited Streams: 
The Department may establish additional controls on construction activities that discharge storm 
water runoff to water quality limited streams if Total MilximumDaily Loads are established and 
construction activities are determined to be a significant contnbutor to these loads: The 
Department may also require application for individual permit or develop a watershed-based 
general permit for the activity. 
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All Sites 

SCHEDULER 
MINIMUM MONITORING REQUIREMENTS 

Pennit Number: 1200-CA 
!'age 7 of15 

1. A person with knowledge and experience in constructi.on stonn water controls and management 
practices shall conduct the inspections. Tue ESCP shall identify the person( s) and/or title of the 
personnel that will conduct the inspections and provide a contact phone number for such person(s): 

Active Sites 

2. Frequency of inspections shall be daily during storm water runoff or snowmelt runoff and at least 
once every seven (7) calendar days and within 24 hours after any storm event of greater than 0.5 
inches of rain per 24-hour period. 

Inactive Sites -. 

3. During inactive periods of greater than seven (7) consecutive calendar days, inspections shall only be 
i:eguired once every two (2) weeks. · 

4. Prior to discontinuing activities at the site, any exposed area shall be stabilized to prevent erosion. 
Stabilization may occur by applying appropriate cover (mulch, erosion control blanket, soil tackifier, 
etc.) or establishing adequate vegetative cover. 

5. When a site is inaccessible due to adverse weather conditions, inspections shall not be required. 
Adverse weather condition shall be recorded on the inspection sheet. 

6. Prior to leaving an inactive site or in anticipation of site inaccessibility, existing erosion and 
sediment coiltrol measures shall be ilispected to ensure that they are in working order. Any necessary 
maintenance or repair shall be made prior to leaving the site. 

Written Records 

7. All visual inapections must document the following information: 

a. Inspection date, inspector's name, weather conditions, and rainfall amount for past 24 hours 
(inches). (Rainfall infonnatiort can be obtallied from the nearest weather recording station.) 

b. List observations of all BMPs: erosion and sediment controls, chemical and waste controls, 
locations where vehicles enter and exit the site, status of areas that employ temporary or final 
stabilization control, soil stockpile area, and nonstormwater controls. · 

c. At represen1ative discharge location( s) :from the construction site conduct observation and 
document the quality of the discharge for any turbidity, color, sheen, or floating materials. If 
possible, in the receiving stream, observe and record color and turbidity or clarity up8trearn and 
downstream within 30 feet of the discharge from the site. For example, a sheen or floating material 
could be rioted as present/ab8ent, if observation is yes, it could indicate concern about a possible . 

. spill and/or leakage from vehicles or materials storage. For turbidity and color an observation 
would descnbe any apparent color and fue clarity of the discharge, and any apparent difference in 
comparison with the receiving stream 
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d. If significant amounts of sediment are leaving the property, briefly explain the corrective 
measures taken to reduce the discharge and/or clean it up and describe efforts to prevent future 
releases. The ESCP shall be amended accerdingly. 

e. If a site is inaccessible due to inclement weather the insp~ction ·shall include observations at a 
relevant discharge point or downstream location, if practical. 

8. All inspection records for an active site shall be kept on-site or be maintained with the perrnittee, and 
shall made available to the Department, its Agent, or local municipality upon request. 

9. A written record ofinspectioru; for an inactive site shall be maintained with the permittee and made 
available to the Department, its Agent, or local municipality upon request. 

10. Retention of all inspection records shall be for a period ofone year from project completion. 
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SCHEDULEC 
COMPLIANCE SCHEDULE 

Permit Number: 1200-CA 
Page 9 ofl5 

l. Registration ofUndergroilnd Injection Systems (40CFR144 and OAR 340-044). The pennittee 
shall submit to DEQ a registration fom1 if construction activities include disposil of storm water or 
other wastewater discharges to an injection system. These typ~s of disposal systems are classified 
under the Underground Injection Control Program as a Class V well, require registration, and must 
meet Division 44 standards. 

a .. A new pennittee shall register any applicable underground treatment systems prior to the 
construction of a new facility. 

b. For facilities covered·by the previous 1200-CA permit the registration form is due withiu thirty 
(30) days after roceipt of this new 1200-CA permit. 
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SCHEDULED 
SPECIAL CONDITIONS 
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1. Issuance of this pemrit does not relieve the pemrittee from all oilier permitting and licensing 
requirements. Prior to beginning construction activities, all oilier necessary approvals shall be 
obtained . 

. 2. TI1e permit will remain in effect after the expiration date or until anoilier pemrit is issued if ilie 
pemrittee has paid all fe~ and has filed a renewal application. 

3. · Any pennittee fuat does not want to be covered or linrited by tlris general permit may make 
application for an individual NPDES pemrit in accordance with fue procedures in OAR 340-45"030. 

· 4. Pennit Specific Defirritions: 

Best Management Practices (BMPs) Schedules ofactivities, prohibitions of practices, maintenance 
procedures, and oilier physical, structural and/or managerial practices to prevent or reduce 1he pollution 
.of waters of the state. BMP.s include treatment systerns, erosion and sediment control, solirce control, 
and operating procedures and practices to control: site runoff, spillage or leaks, and waste disposal. 

Dewiltering The remova1 and disposal of surface water or groundwater for purposes -of preparing a site 
for construction. 

Erosion The movement of soil particles resulting .from the tracking~ flaw or pressure from storm water or 
. wind. 

Grade Construction activity 1hat causes 1he disturbance of 1he earfu. Tbis shall include but not be 
limited to any excavating, :filling, stockpiling of earfu materials, grubbing, root mat or topsoil 
disturbance, or any combination of fhem. · 

Hazardous Materials AE defined in 40 CFR 302 Designation, Reportable Quantities, and Notification. 
Available on the web at http://www.epa_gov. 

Phasing Clearing a parcel ofland in distinct phases, with ilie stabilization ofeach phase before clearing 
of ilie next phase; including soil stockpiling. · 

Stabilization The completion of all soil disturbance activities at the site and the establishment of a 
permanent vegetative cover, or equivalent permanent stabilization measures (such as riprap, gabions, 
geotextiles, or bioengineering mefuods) 1hat will prevent erosion. · 

Stcrrt of Constru.ction The first land-disturbing activity associated with a development, including land 
preparation such as clearing, grading, excavation, and :filling; installation of streets and walkways; 
erection of temporary forms; and installation of accessory buildings such as garages. 

Stonn Water Storm water runoff, snow melt runoff, and surface runoff associated wifh a storm event. 

Turbidity An expression of ilie optical property of a sample which causes light to be scattered and 
absorbed rafuer 1han transmitted in a straight line fhrough the sample. It is caused by ilie presence of 
suspended matter in a liquid. 
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SCHEDULEF 
NPDES GENERAL CONDITIONS 

SECTION A. STANDARD CONDITIONS 

. 1. Duty to Comply . . . , , . . . . ·· . · 
The pemnttee must comply with all cond11JOns of this pen:rut. Any Re1m1t noncomphance cdnstrtutes a 
violation of Oregon Revised Statutes (ORS) 468B.025and is grounasfor enforcement action; for permit 
termination, suspe~ion, or modification; Or for denial of a permit renewal application. . 

2. Penalties for Water Pollution aud Permit Condition Violations 
Oregon Law (Q~ 468.140). allows the Direct.or to impose civil penalties up to $10,000 per day for violation 
of.a term, conditJon, or requrrement of a pen:rut. · 

· Unqer ORS 468.943, unlawful water polluti.on, if committed by a person with criminal negligence, is . 
pumshable by a fine of up to $25,000 or byrmpnsomnent for not more than one year, or by both. Each day on 
which a violation occurs or continues is a separately punishable offense. 

Under ORS 468.946, a person who knowingly discharges places or causes .to be placed any waste iota the 
waters of the state or io a location where the waste is likely to escape into the waters of the state, is subject to a 
Class B felony punishable by a fine not to exceed $200,000 aud up to 10 years in prison. 

3. Duty to Mitigate . . . 
The permittee shall take all reasonable steps to rnioimize or prevent any discharge or sludge use or di.sposal in 
violation of this permit which has a reasonable likelihood ofadversely affectinihurnan health or the 
environment. In addition, upon request of the Department, the permittee shall correct any adverse impact on 
tbe environment or human liealth resulting :from noncompliance with this permit, iocluding such accelerated or 
additional monitoring as necessary to determine the nature and impact of the noncomplying discharge. 

4. Duty to Reapply · · · 
If the permittee wishes to continue an activity regulated by this pernritafter the expiration date of this permit, 
the perrnittee must apply for and have the permit renewed. The application shall lie submitted at least 180 
days before the. expiration date ofthis permit. 

The J?irect9r ipay grant permission to submit an application less thau 180 days in advance but no later than the 
perrmt exprration date, • 

5. Permit Actions 
This pernnt may be modified, suspended, revoked and reissued, or terminated for cause iricluding, but not 
limited to, the tallowing: 

a. Viol:!ti?U of !'IlY tenll, condition, or req'!irement. of this ~t, a rule, or a statute; 
. b. Obtarnrng this pennrt bynusrepresentation or frulure to disclose fully all maienal facts· or .. 
c. A change io any condition that requires either a temporary or permanent reduction or elimination of the 

authonzed discharge. . . 

The .filing of a reques\ by the permittee for a permit modi:fic.ation or a notification of planned changes or 
antiClpated noncompliance, does not stay any perrmt conditi0I1. . · . . · · 

6. . Toxic Pollutants . . . . .. . . 
The ~!tee shall comply with any applicable efflu.en! stand'!fdS or pi:ohibjtions establi~hed under Sec\ion 
307(a) of the Clean water Act for toXJc pollutants Within the time ploVJded m the regulations that establish 
those standards or prohibitions, even if the permit has not yet been modified to incorporate the requirement 

7
· ~h'f~\IJ:C~ this permit does not convey. any property rights of any sort, or any exclusive privilege. 

8. Permit References . 
Except for effluent standards or prohibitions established under Section 307(a} of the Clean Water Act for toxic 
pollutants and standards for sewage sludge use or disposal establishe<\ under Section 405(d) of the Clean 
Water Act, all rules and statutes referred to in this permit are those in effect on the date l:hlS permit is issued. 

· SECTIONB. OPERATION AND ~ANCE OF POLLUTION CONTROLS 

1. Proper Qi)eration and Maintenance · · . · 
The pernnttee shall at an times properly operate and maintain all facilities and systems of treatment and · 
control (and related appurtenances) which are installed or used by the permittee to achieve compliance with 
the conditions of this pennit Proper operation and maintenance also iricludes adequate laboratory controls, 
and appropriate quality assurance procedures. This provision requires the· operation of back-up or auxiliary 
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facilities or similar systems which are installed by a pennittee only when the operation is necessary to achieve 
_conljllifulce with the conditions of the pennit. . · . 

2. Dutv to H,;it or Reduce Activity · . · · . · 
For industrial or commercial facilities, upon reduction, loss, or failure of the treatment facility, the permittee 
sliall, to the extent necessary to maintain compliance with its permit, control production or all discliarges or . 
both until the facility is restored or an alternatrve method of treatment is provided. This requirement applies, 
for example, when the J!rimary source of power of the treatment facility fails or is reduced or lost. It sfiiill not 
be a defense for a perrruttee in an enforcement action that it would have been necessary to halt or reduce the 
permitted activity m order to mairitain compliance with the conditions of this permit. . . . 

3. Bypass of Treatment Facilities 
a. Definitions 

(I) "Bypass" means intentional diversion of waSte streams from any portion of the treatment facility. The 
tenn 11bypaSsn does not include nonuse of singular or multiple lllllts or processes of a treatment works 
when !lie nonuse is insignificant to the quality and/or quantity of the effluent produced by the 
treatment works. The term "bypass" does not apply iithe diversion does not cause effluent limitations 
to be exceeded, provided the dlVersion is t~ allow _essential maintenance to ~sure efficient operation. 

(2) "Severe property damage" means substantial physical damage to ·proper_ty, damage to the treatment 
facilities or treatment processes which causes them to become inoperable, or substantial and 
permanent loss of natural resources which can reasonably be expected to occur in the absence of a 
bypass; Severe property damage does not mean econo1111c loss caused by delays in production. 

b. Proluoition ofbypass. . · 
(1) B~ss is prombited unless: . · 

(a Bypass was necessary to prevent loss of life, personal injury, or severe property damage; · 
(b Tu ere were no feasible alternatives to the bypass, such as the use of auXiliary- treatment facilities, 

retention of untreated wastes or maintenance during normal periods of equipment downtime. 
This condition is not satisfied if adequate backup equipment should have been installed in the 
exercise of reasonable engineering judgment to prevent a bypass 'which occurred during normal 
]:Jeriods o:f'. equipl)1ent downtime or preventative maintenance· and · .. 

( c) The pernnttee submtted notices ana requests as requrred under General Condition B.3 .c. 
(2) tlie Director may approve an anticipated bypass, after considering its adverse effects and any . 

alternatives to bypassing, when the Director determines that it will meet the three conditions listed 
above in Genera!ConditionB.3.b.(1). , · 

~~~~b~. . . . 
(1) Anticipated bypass. If the permittee knows in advance of the need for a bypass, it shall submit prior 

written notice, if possible at least ten days before the date of the bypass. · 
(2) Unanticipated bypass. The permittee shall submit notice of an unanticipated bypass as required in 

'General ComlitionD.5. . . 

4. Upset 
a. Definition. "Upset" means an .exceptional incident in which there is unintentional and teml'orary· , · 

noncompliance with technology based permit effluent limitations becanse of factors beyonCl the reasonable 
control of the perrnittee. An upset does not include noncompliance to the extent caused by operation error, 
improperly designed treatment facilities, inadequate treatment facilities, lack of preventat!Ve maintenance, 
or careless or improper operation. 

b. Effect of an upset. An upset constitutes an aflirrnative defense to an action brought for noncompliance 
V>ith such tec!inology based permit effluent limitations if the i:eguirements of General Condition B .4.c are 
met. No determination made during aclmiDistrative review of claims that noncompliance was caused by 
upset, and before an action for noncompliance, is final acfarirristrative action subject to judicial review. 

c. . Conditions :decessary for a demonstration of upset. A pennittee who wishes to establish the affinnative 
defense of upset shall demonstrate, through properly Slgned; contemporaneous operatmg logs, or other . 
relevant evidence that: · . · . · 

~
l} An upset oc=ed and that the permittee can identify t)le causes(s) of the upset; 
2 The permitted facility was at the time being properly operated; 
3 The pennittee submitted notice of the upset as required in General Condition D.5, hereof (24-hour 

notice); and . · · 
( 4) The permittee complied with any remedial measures required under General Condition A.3 hereof .. 

d. Burden of proof. 1'r any enforcement proceeding the permittee seeking to establish the occurrence of an 
upset has the burden of proof. · · · 

5. Treatment of Sin e erational Event 
For purposes o s permit, A Sin Operational Event which leads to simultaneous violations of more than 
one pollutant parameter shall be treated as a single violation. A single operational event is an exceptional 
incident whicfi causes simultaneous; unintentional, UIJlmowing (not the result of a knowing act or omission), 
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temporary noncompliance with more than one Clean Water Act effiuent discharge P.Ollutant panuneter. A 
single operational event does not include Clean Water Act violations involving discharge without a NPDES 
]Jerrnit or noncompliance to the extent caused by improperly designed or inadequate treatment facilities. Each 
aay of a single operational event is a violation . · . · . 

6. Overflows from Wastewater Conveyance Systems and Associated Pnmp Stations 
a. Definitions · . 

(!)"Overflow" means the diversion and discharge of waste streams from any portion of the wastewater 
conveyance system. including pump stations, through a designed overflow device or structure, other 
than discharges to the wastewater treatment facility. 

(2)"Severe propertydarnage" means substantial P.hys1cal damage to property, damage to the conveyance · 
system or p1Ililp station which causes therri to become inoperable, or substantial and permanent loss. of 
natural resources which can reasonably be expected to occur in the absence of an overflow. 

(3)"Uncontrolled overllow" means the diversion of waste streams other than through a designed overflow 
device or.structure, for example to overflowing manholes or overflowing into residences, commercial 
establishments, or industries that may be connected to a conveyance system. 

b. Prohibition of oveiflows. Overflows are prolnbited tmless: 
(l)Overflows were unavoidable to prevent an uncontrolled overflow, loss of life, personal injury, or 

severe property damage; · 
(2)There were no feasible alternatives. to the oveiflows, such as the use of auxiliary ptunping or 

conveyance systems, or: max.nmzation of_convfi'yance system stora~; and 
(3)The overflows are· the result of an upset as defiiled io Geueral Conilition B.4. and meeting all 

requirei11en.ts of this condition. _ 

c. Uncontrolled overltows are prohibited where wastewater is likely to· escape or be carried into the waters of 
the Stateby any means. 

d. Reporting required. Unless otherWise specified in writing by the Department, all overflows and 
uncontrolled overllows must be reporteo orally to the Department wrtl:rin 24 hours from the time the 
perrnit!ee becomes aware of the overllow. Reporting procedures are des en bed in more detail in General 
Condition D.5.. · 

7. Public Notification ofEffl:uent Violation or Overflow 
If effiuent liwtations specified in this permit-are exceeded or an overflow occurs, upon request by the 
Department, the permittee shall take such steps as are necessary to alert the public about ttie extent and nature 
offue discharge. Such steps may include, but are not limited to, posting of the river at access points and other 

. place_s, news releases, and paid armouncements on radio and television. 

8. Removed Substances 
Solids, sludges, filter backwash, or other pollutants removed in the course of treatment or control of 
wastewaters shall be disposed of in such a manner as to prevent any pollutant from such materials from • 
entering public waters, causing nuisance conditions, or creating a public health hazard. 

SECTION C. MONITORING AND RECORDS 

I. Irnmection and Entry · · · · 
The penmttee shall allow the Director, or an anthorized representative upon the presentation of credentials to: 

a. Enier upon the perrnittee's premises wh~~ a~egukted facility or activity is located or conducted, or where 
records must be kept nuder the conditions of this.pennit; · . . 

b. Have. access to and copy, at reasonable times, any records that must be kept under the conditions of this 
penmt; · . 

c. JJJBpect at reasonable times any facilities, eqllipment (including monitoring and control equipment), 
practices, or operations regulated or re(jl)irea under tliis pennit, and . 

d. · Sample or monitor at reasonable times, for the purpose of assuring pennit compliance or as otherwise 
authorized by state law, any substances or panuneters at any location. 

SECTION D. REPORTING REQUIREMENTS 

1. Planned Changes · 
The l?ernuttee shall comply with Oregon Administrative Rules (OAR) 340, Division 52, "Review of Plans and 
Specifications". Except where exempted under OAR 340-52, no construction, installation, or modification 
involving disposal systeios, treatment works, sewerage systems, or common sewers shall be commenced until 
the plans ancf specifications are submitted to and approved by the Department The perrnittee shall give notice 
to t)l!" Department as soon as possible of any planned physiciil alternations or additions to the permitted · 
fac11Jty. . · 

2. Anticipated Noncompliance 
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The permittee shall give advance notice to the _Director of any planned changes in tl1e permitted facility or 
acb.vity which may result rn noncompliance with pemnt req1urements. · · 

3. Transfers _ 
This pe11nit may be transferred to a new permittee provided the transferee acquires a property interest in the 
penn1tted activity and agrees in writing to fully comply with all the tenns an<f conditions of tbe pennit and the 
rules of the Commission. No permit shall be transferred to a third party without prior written approval from 
the Director. The,pe11nittee sliall notify the Department when a transfer of property interest takes place. 

4. Compliance Schedule 
Reports of compliance or noncompliance with, or any progress reports on interim and final reguirements 
contained in any compliance schedule of this permit sliall be submitted no later tl1an 14 days following each 
schedule date. Any reports of noncompliance shall include the cause of noncompliance, any remediaf actions 
taken, and the probability of meeting tile next scheduled requirements. _ -

· 5. Twerrtv-Four Hour Reporting 
The permittee shall report any noncompliance which may endanger health or the enviromnent. Any 
information shall be provided orally (by telephone) within 24 hours, unless otherwise specified in this permit, 
from the time the permittee becomes aware of the circmnstances. During normal business hours, the 
Department's Regional office shall be called_ Outside of normal business hours, the Department shall be 

-_ contacted at l-8CY0-452-03 l l (Oregon Emergency Response System). _ 

A written submission shall also be provided within 5 days of the time th~ permittee becomes aware of the 
circtunst:inces. If the permittee is establishing an affirmative defense of upset or bypass to any offense under 
ORS 468.922 to 468946, and in which case if the original reporting notice was oral; delivered written notice 
must be made to the Department or other agency with regulatory jurisdiction within 4 (four) calendar days. 
The -written submission shall contain: 
a. A description of the noncompliance and its cause; -
b. The penod of noncoIDDliance, including exact dates and times; 

- c. The estimated time noncomj>liance is expected to continue if ithas not been corrected· 
d. Steps taken or planned to reCluce, eliminate, and prevent reoccurrence of the noncompliance; and 
e. Public notification steps taken, pursuant to General Condition B. 7. -

The following shall be included as information which must be reported within 24 hours under tl:ris paragraph: 
a. Any una.'lticipated bypass which exceeds any effluent limitation in this pennit 
b. Any_ upset wliich exceeds any effluent limitation in this perJJJit. 
c. Viofauon of rnaximum daily discharge limitation for any of the pollutants listed by the Director in this 

pernnt. 

The Department may waive the written report on a case-by-case basis if the orai report has been received 
within 24 hours. -

6. Other Noncompliance _ 
The perm1ttee shall report all instances of noncompliance not reported under General Condition D.4 or D.5, at 
the 1:tme monitoring reports are submitted. The reports shall contain: 
a. A descrjption oftlie nonyompl\ance '!Ild its cause; . -
b. The period of noncomphance, mcludmg exact dlltes and times; _ · 
c. The estimated time noncilmP.liance is expected to continue ifit has not been corrected!· and 
d. Steps taken or planned to reauce, eliminate, ·and prevent reoccurrence of the noncomp iance. 

7. Duty to Provide Information _ . 
The pennittee shall furnish to the Department, within a reasonable time, any information which the 
Department may request to determine compliance with this permit. Tbe permittee shall also furnish to the 
Department, upon request, copies of records reCJl!ired to be Rept by this permit .. _ . 

Other fuformation: When the permittee becomes aware that it failed to submit any relevant facts in a permit 
application, or submitted incorrect inf=ation in a permit application or any report to the Department, it shall 
promptly submit such facts or informatioIL 

8. Signatory Reqirirernents - _ 
All applications, reports or information submitted to the Department shall be signed and certified in 
accordance witli 4CY CPR 12222. _ -- _ 

9. Falsification ofReoorts . 
_Under ORS 468.953, any person wl)o knowingly makes any fals~ statement, ryµrese~t\onl or_ certific~tiO]l in 
any record or other aocument subIIlltted or regurred to be mamtamed under thJS permit, me u9ing momtonng 
reports or reports of compliance or noncompliance, is subject to a Class C felony punishable by a fine not to 
exceed $100,000 per violation and up to5 years in prison. -

10. Changes to Indirect Dischargers - [Applicable to Publicly Owned Trea1ment Works (POTW) only] 
14 
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The pennittee must provide adequate notice to the Departnient of the following: 
a. Anynew introduction of1>01lutants into the POTW from an indirect discharger which would be subject to 

section 301 or 306 of the Clean Water Act if it were directly ilischarging those pollutants and; · 
b. Any substantial change in the volume or character of polll1ta.nts being introduced into the POTW by a 

source introducing pollutants into the POTW at the time of issuance of th'! pcmiit, . · 
c. For the purposes of this paragraph, adequate nottce shall mclude information on (i) the quality and 

quantity of effluent introouced mto. the POTW, and (ii) any anticipated impact of the change on the 
quantity or quality of effluent to be discharged from \he POTW. 

11. Chan~ to Discruirges of Toxic Pollutant - [Applicable to existing manufacturing, commercial, mining, 
and s1iVicnltural dischargers only] · 

· The petrnittec must notify '!he Departme_nt as soon as they know or have reason to believe of the following: 

a. TIIBt any activity has occurred or will occur which would result in the discharge, on a routine or frequent 
basis, of any toxic :r.ollutant which is not limited in ihe permit, if that discharge will exceed ihe highest of. 
the following "notification levels: · 
(1) One bnndredrnicrograms per liter (100 gllfP· . 
(2) Two hundred micrograms per liter f200 for acrolein and acrylmritrile; five hundred micrograms 

perliter(500 g/l) for 2,4=dinitrophenol an for 2-methyl-4,6-dimtrophenol; and one milligram per 
liter (I mglI) for antunony; · 

(3) Five (5) trmes the maximum concentration value reported for ihat pollutant in the permit application in 
accordance wi1h40 CFR 122.21(g)(7); or · 

(4) The level established by ihe Department in accordance with 40 CFR 122.44(£). 

b. That any ~ctivity has occurred or will occur which would result in any discharge, on a non-routine or 
infrequent basis, of a toxic pollutant which is not limited in ihe penmt, if that discharge will exceed the 
hires! ofihe following "notification levels": 

[

I Fiveh11Ildredrnicrograms per liter (500 g/l); 
2 One nulligram ]Jet liter(! mg/l) for antrmony; 
3 '.fen (10) ttmes !he maximum concentration value reported for that pollutant in the permit application 

maccordancewith40CFR122.2l(g)(7); or . · 
(4) The level established by the Department in accordance wiih 40 CFR 122.44(£). 

SECTIONE. DEFINITIONS 
[. BOD means five-day bmchenrical oxygen demand. 
2. TSS means totaJ. suspended solids. 
3. rhg/l means milligrams per liter. 
4. k~ means kilograms. 
5. m /d means cubic meters per day. 
6. MGD means million gallons per day. . . . 
7. Composite sample means a sample formed by collecting and mixing discrete samples taken periodically and 

15ased on time or flow. . 
8. FC means fecal colifonn bacteria.· . 
9.. Technology based permit effluent limitations means technology-based treattnent requirements as defined in 40 

CFR 125.3, a.nil concentration and mass load effluent Iirrutations ihat are based on minimum deslgu 
criteria specified in OAR 340-41. . . . 

10. CBOD means five day carbonaceous biochemical oxygen demand. · 
II. Grab sample means an individual discrete sample collected over a period of time not to exceed 15 minutes. 
12. Quarter means January through March, April ihrough June, July tlii'ough September, or October through 

December. 
13. Month means calendar month. 

·, 14. WeekmeansacalendarweekofSundaythroughSaturday. 
· 15. Total residual chlorine means combined chlonne fonns plus free residual chlorine. 

·1 16. The term "bacteria" includes but is not limited to fecal coliforni bacteria, total coliform bacteria, and E. coli 
bacteria. · 

17. POTW means a publicly owned treattnent works. 

SWM-JEC-00101.doc 
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STEWART SOKOL & GRAY LLC 
ATTORNEYS AT LAW 

John Spencer Stewart PC *-fOn 
JanD. Sokol*fa 
Amoldl. Grayt· 
Thomas A Larkin*<)a 
Ange.la M. Otto"" 

Email: rcoleman@lawssg.com 

Vja Hand-Deliverv 

2300 SW FIRST A VENUE 
SUITE200 

PORTLAND, OREGON 97201-5047 
(503) 221-0699 

FAX (503) 223-5706 
www.lawssg.com 

February 3, 2009 

Stephanie Clark, Assistant to the Commission 
Oregon Environmental Quality Commission 
811 SW Sixth Avenue 
Portland, OR 97204-1390 

Re: Ross Bros./DEQ Appeal; Our File No. 7687.026 
In the Matter of Ross Brothers Construction, Inc. 
OAH Case No. 700281 
DEQ Case No. WQ-SW-WR-06-257 

Dear Ms. Clark: 

Robert B. Colemanill' 
Lawrence A Wagner~ 

Tyler]. Storti a* 
Scott D. Schnuck 
Aaron M. Hessel 
David ·A. Gilbert 

All Members of Oregon Bar 
*Washington Bar 

t District of Columbia Bar 
<>Alaska Bar 

a Idaho Bar 

In accordance with Mr. Coleman's request, enclosed please find an original and 
one copy of Ross Brothers Construction, lnc.'s Exceptions and Brief in the above
referenced matter. Please file the original with the Commission, and return the 
remaining copy {only 1'1 page provided) conformed as to the date of filing in the self
addressed, stamped envelope enclosed. 

Thank you in advance for your assistance. 

7687.026-00209198; 1 

Very truly yours, 

STEWART SOKOL & GRAY LLC 

,.,--~·-u 
.::-..._........--~ 

Desiree East 
Assistant to Robert B. Coleman 

RECEIVED 

Oregon DEQ 
Office of the Director 
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Stephanie Clark 
February 3, 2009 
Page2 

RBC:de 
Enclosure 
cc: Courtney Brown (w/enc. via hand-delivery) 

Robert B. Coleman (w/o enc.) 
Aaron M Hessel (w/o enc.) 
John Spencer Stewart (w/o enc.) 

STEWART SOKOL&: GRAY UC 

7687.026-00209198; 1 ATTORNEYS AT LAW 
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BEFORE THE ENVIRONMENTAL QUALITY COMMISSION 
STATE OF OREGON 

IN THE MATTER OF: ROSS BROTHERS CONSTRUCTION, 
INC.'S EXCEPTIONS AND BRIEF 

OAH Case No. 700281 ROSS BROTHERS CONSTRUCTION, 
INC., 
Respondent 

Agency Case No.: WQISW-WR-06-257 
Commission Case No. 

EXCEPTIONS AND BRIEF 

Respondent, Ross Bros. & Company, Inc. "Ross Bros." respectfully 

submits the following combined Exceptions and Brief for the Commission's Review 

under OAR 340-011-0575. Ross Bros. appreciates the Commission's granting of 

additional time to file this combined Exceptions and Brief while Ross Bros. obtained and 

had transcribed the recorded hearing. The entire transcript is attached as Exhibit A for 

the Commission's convenience. 1 

For the reasons that follow, the Corrected Proposed and Fina! Order (the "Order) 

dated November 3, 2008 should be rejected in its entirety, and no penalty assessed, or 

in the alternative, the penalty assessed should be reduced to $877.50. 

Ill 

1The transcript is cited as "Tr." followed by page numbers and line numbers, lUl,., 
Tr. 1 :4-2:23 would refer to page one, line 4, through page 2, line 23. 

Page 1 - ROSS BROTHERS CONSTRUCTION, INC.'S EXCEPTIONS 
AND BRIEF 

STEW ART SOKOL &: GRAY u.c 
ATTORNEYS ATLAW 

2300 SW FIRST AVENUE, SUITE 200 
PORlt .. ANl>, OREGON mm-.'1047 

{503) 22Hl699 
FA.'I' (501) 221-5106 
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I. First Exception 

A. Exception 

Ross Bros. objects to the finding(s) and conclusion(s) that Permit Number 1200-

CA, the National Pollutant Discharge Elimination System ("NPDES") General Permit 

(the "Permit") applicable to the Shady Bridge Project did not apply to and/or cover Ross 

Bros. activities, including those that resulted in the violations alleged by the DEQ and 

found in the Order. 

The findings and conclusions objected to in Ross Bros.' First Exception are 

found at various points in the Order, including, but not limited to, at 2 ("Respondent had 

no [NPDES] Permit covering Respondent's activities at the Shady Bridge Project."); 3 

("Respondent had no permit of its own."); and 6 ("no evidence that the terms of the 

Pemnit either expressly or impliedly covered Respondent's activities, and no authority or 

evidence establishing that Respondent 'stood in the shoes' of ODOT as a holder of the 

Pemnit as a matter of law or at all."). Ross Bros. objects to all such findings and 

conclusions, and those related to them. 

B. Alternative Finding and Conclusion 

As the general contractor performing the work of the Shady Bridge Project, the 

Permit applies to and covers Ross Bros.' activities, including, but not limited to, those 

that resulted in the violations alleged by the DEQ and found in the Order. 

C. Arguments Supporting Alternative Finding and Exception 

Ross Bros. was the general contractor for the Shady Bridge Project. See Order 

at 2, Finding of Fact 1. The Shady Bridge Project was covered by the Permit. See 

Order at 2, Finding of Fact 2 ('The Shady Bridge Project was covered by Permit 
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Number 1200-CA .... "). For the following reasons, these facts demonstrate that the 

Permit applies to and covers all of Ross Bros.' activities at the Shady Bridge Project, as 

a matter of law. 

First, the Permit states: 

SOURCES COVERED BY THIS PERMIT: 

All Construction activities including clearing, grading, excavation, and 
stockpiling activities under the authority or jurisdiction of a public agency . 

Exhibit 018 at 1. Ross Bros., as general contractor, controlled the construction 

activities at issue under the authority or jurisdiction of ODOT. See Order at 2, Findings 

of Fact 4. Such "activities" expressly are "SOURCES COVERED BY THIS PERMIT." 

ODOT performs no construction activities of its own: rather, its general contractor 

performs construction activities. It is unclear how the Permit could more clearly state 

that Ross Bros.' activities on the Shady Bridge Project are "covered" by it 

Second, OAR 340-045-0015 provides that "(1) Without first obtaining a permit 

from the Director, a person may not ... (d) Construct, install, operate, or conduct any 

industrial, commercial, or other establishment or activity or any extension or 

modification thereof or addition thereto if the operation or conduct would cause an 

increase in the discharge of wastes into the waters of the state or would otherwise 

unlawfully alter the physical, chemical, or biological properties of any waters of the 

state." "Person," is defined for permitting to include "private corporation ... or other 

legal entity." OAR 340-045-0010(15). Ross Bros. is a "person," as are all general 

contractors who perform work for the Oregon Department of Transportation. /fNPDES 

permits obtained for a bridge project such as this one do not apply to and cover the 
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activities of the general contractor who performs the work, then every general 

contractor violates OAR 340-045-0015 in every instance that_ ODOT, not the general 

contractor, obtains the NPDES permit This is not and could not be the law. 

Third, ODOT commissioned a "Biological Assessment of 1-5 Overcrossing: South 

Umpqua River and OR 99 (Shady) Bridge Replacement Project" Exhibit R3 ("Biological 

Assessment"). The Biological Assessment provides "Amendments to [ODOT's] 

Standard Specifications," including: 

7.2. 1 Section 00170- Legal Relations and Responsibilities 
1. Be fully informed of the conditions of the General Conditions in the 

NPDES permit, which governs operations, and conduct 
construction operations accordingly. 

2. Maintain a copy of the General Conditions at the construction site. 
These will be made available to the operating personnel during 
construction activities. 

kl (emphasis by italics only in original, other emphasis added). Clearly, if the Permit 

did not apply to and cover Ross Bros.' activities, ODOT's standard specifications would 

not have been amended with a statement that the Permit "governs operations." If the 

Permit did not apply to and cover Ross Bros.' activities, Ross Bros.' would have no 

reason to be "informed of' its conditions, no reason to "conduct construction operations 

accordingly," and no reason to make the Permit available "during construction 

activities." 

Fourth, the practicalities of constructing the most bridges, inclwding the Shady 

Bridge, demonstrate that the Permit must apply to and cover Ross Bros.' activities. 

When a bridge is built, the contractor must perform "in water work" as part of the 

construction_ The in water work includes constructing a "work bridge," usually by driving 

heavy steel I-beams into the river bottom, and then attaching steel supports to those 
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I-beams. Construction of a new bridge span, especially for a poured in place concrete 

bridge like the Shady Bridge, also requires construction of "falsework." Falsework 

supports the wooden forms built around rebar, into which concrete is poured. 

Falsework usually is supported by heavy steel I-beams driven into the river bottom, like 

the work bridge. Bridge work also includes demolition of old bridges, which, again, 

usually requires a work bridge. Bridge work also includes pouring footings, frequently 

within the limits of the river being bridged. All of these activities require excavation, 

grading, and/or clearing of ground near the river, so that work bridges can be 

constructed, and access to the bridge work provided. See, generally. Exhibit R3 at 6-9 

(Biological Assessment) (describing likely construction plan of the Shady Bridge 

Project). 

All of these activities "would cause an increase in the discharge of wastes into 

waters of the state .... " OAR 340-045-0015(1)(d). If a permit issued to ODOT did not 

cover the entities that perform the construction, from the general contractor down, then 

those entities would violate OAR 340-045-0015 by performing contractually required 

work. Of course, no one suggests that Ross Bros.' violated OAR 340-045-0015 by 

constructing a work bridge, constructing falsework, pouring footings, excavating, cutting, 

grading, and/or clearing the site of work. 

Accordingly, the COJllmission must overrule the Order's findings and 

conclusions, and accept Ross Bros. alternative findings and conclusions with respect to 

Ross Bros.' First Exception. 

111 

Ill 
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Ill. Second Exception 

A. Exception 

Ross Bros. objects to the finding and conclusion that DEQ did not have to prove, 

by measurement, a ten percent increase in natural stream turbidities. See Order at 5 

and 6 ('To avail itself of the language in the permit concerning an increase of ten 

percent or less in turbidity, Respondent needed to establish that its activities were 

covered by the Permit and that its activities were not in violation of the Permit."). 

B. Alternative Finding and Conclusion 

Because, as demonstrated above, the Permit covered Ross Bros.' activities, 

DEQ had the burden of proving that Ross Bros.' activities caused a ten percent 

increase in natural stream turbidities. DEQ failed to carry its burden of proof because it 

failed to measure the discharges that form the basis of its enforcement action. 

Accordingly, Ross Bros. cannot be liable and no penalty may be assessed against Ross 

Bros. with respect to DE Q's allegations. 

C. Arguments Supporting Alternative Finding and Conclusion 

The Order correctly concludes that "DEQ offered too little evidence to establish 

!ha! the flow of turbid water into the South Umpqua River which resulted caused 'more 

than a ten percent cumulative increase in natural stream turbidities' on any of the dates 

in issue." Order at 5. See also Tr. 51:22-23 (Testimony of P. Kennedy)("! didn't have 

a turbidity meter with me at the time."); Tr. 95:14-16 (Testimony of P. Kennedy) ("Q. 

You didn't measure the turbidity of the water above the site or above the discharge, is 

that correct? A. I looked al the water above the site. I looked at the South Umpqua. Q. 

I'm asking if you measured it. A. Did I measure it, no."); Tr. 115:10-116:23 (Testimony 
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of Rosetta) ("Q. That section [draft report, p 12, 2.2.1] and the whole of it speaks of 

measuring turbidity, including relative turbidity of two different parts of the same body of 

water using some kind of a meter, is that correct? A. Yes, that is correct .... Q. In 

the second paragraph, there is a sentence that says typically nephelometers .... 

detect light scattered by a water sample, usually at 90 degrees to the instant beam, so 

that's talking about measuring turbidity of a sample of water with some sort of 

meter or device, is that correct? A. Yes.") (emphasis added). 

As demonstrated above, the Permit covered and applies to Ross Bros.' activities. 

The Permit provides "No more than a ten percent cumulative increase in natural 

stream turbidities shall be allowed, as measured relative to a control point 

immediately upstream of the turbidity causing activity." Exhibit 018 at 6. Accordingly, 

the Permit allows a ten percent cumulative increase in turbidity, and requires 

measurement of turbidity at a "control point" and at the turbidity causing activity to 

establish a violation. The Permit further provides that "[u]ntil this permit expires or is 

modified or revoked, the permittee is authorized to ... discharge storm water to public 

waters in conformance with all the requirements, limitations, and conditions set forth in 

the attached schedules as follows: ... Schedule A - Limitations and Controls for 

Storm Water Discharges." Id. at 1. The language from page 6 of the Permit is part of 

"Schedule A." Accordingly, the Permit must be read to allow discharges of storm water 
I 

into the South Umpqua so long as those discharges are not measured to increase the 

then-existing natural turbidity by more than 10%. 

Under OAR 340-011-0545, which applies to hearings such as the one appealed 

here, DEQ had the burden of proving that Ross Bros. violated the Permit by causing a 
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measured, ten percent increase in the South Umpqua's turbidity. That administrative 

rule provides: "(1) The participant who asserts a fact or position is the proponent of that 

fact or position and has the burden of presenting evidence to support that fact or 

position. (2) All findings in a proposed or final order must be based on preponderance 

of evidence in the record unless another standard is specifically required by statute or 

rule." DEQ advanced the position that Ross Bros. impermissibly allowed turbid storm 

water to discharge into the South Umpqua. Since the Permit applies, DEQ had the 

burden of presenting evidence in support of its position, and the Order can find Ross 

Bros. liable only if a preponderance of the evidence in the record presented by DEQ 

supports the finding. 

Here, the Administrative Law Judge correctly and expressly concludes that DEQ 

failed to prove a ten percent increase in turbidity by a preponderance of the evidence. 

Order at 5. The DEQ therefore failed to prove, by a preponderance of the evidence, 

any violation of the Permit. Accordingly, the Commission must overrule the Order's 

findings and conclusions, and accept Ross Bros. alternative findings and conclusions 

with respect to Ross Bros.' Second Exception. 

Ill. Third Exception 

A. Exception 
' 

Ross Bros. objects to the finding and conclusion that Ross Bros. violated ORS 

468B.025(1)(a), and the assessment of any penalty based on that finding. See Order 

at 3. 

Ill 
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B. Alternative Finding and Conclusion 

DE Q's failure to provide notice of or allege violation of the Permit precludes 

assessment of any penalty against Ross Bros. 

C. Arguments Supporting Alternative Finding and Conclusion 

The DEQ provided notice of and alleged a violation only of ORS 468B.025(1)(a). 

See, §S.,_, DEQ's Notice of Violation and Civil Penalty Assessment (Nov. 30, 2007). 

That statute provides that "no person shall: (a) Cause pollution of any waters of the 

state or place or cause to be placed any wastes in a location where such wastes are 

likely to escape or be carried into the waters of the state by any means." 

This provision is not applicable when a permit applies and covers the activities of 

the person alleged to have engaged in a violation. This is so because permits, by their 

nature, allow some pollution and allow some placing of wastes; that is their purpose. 

For that very reason, ORS 468B.025(2) provides that "No person shall violate the 

conditions of any waste discharge permit issued under ORS 468B.050." As 

demonstrated above, the Permit in this case does allow discharge of some pollution .. 

Simply, DEQ failed, fatally, to allege a violation of the Permit 

The finding and conclusion that Ross Bros. violated ORS 468B.025(1)(a) is 

inappropriate, because that statute does not apply. No penalty may be assessed 

based on violation of an inapplicable statute. Accordingly, the Commission must 
I 

overrule the Order's findings and conclusions, and accept Ross Bros. alternative 

findings and conclusions with respect to Ross Bros.' Third Exception. 

Ill 

fl/ 
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IV. Fourth Exception 

A. Exception 

Ross Bros. objects to the finding and conclusion that "A penalty of $24,315 is 

appropriate pursuant to OAR 340-012-0055(1)(a) and OAR 340-012-0045." 

B. Alternative Finding and Conclusion 

If DEQ met its standard of proof of violations occurring on four days during the 

Shady Bridge Project, which it did not, the proper finding is that the correct penalty is 

$2,565.00 ($562.50 for each of the four alleged violations, plus an economic benefit of 

$315). 

C. Argument Supporting Alternative Finding and Conclusion 

1. Any Violation Was A Class II Violation 

Assuming any penalty is proper, which none is, calculation of a proper penalty 

requires a determination of the Class of the violation at issue. 

Under the applicable OARs, which were submitted by DEQ at the hearing, the 

evidence establishes without doubt that any violation was a "Class II" violation. 

According to the Order, Ross Bros.' violation was a "Class I" violation because Ross 

Bros. "caus[ed] pollution of the waters of the state." OAR 340-012-055(1)(a). However, 

a "Class II" violation specifically includes "[p]lacing wastes such that the wastes are 

likely to enter public waters by any means." OAR 340-012-055(2)(c). Ross notes that 
' 

ORS 468B.025(1)(a) draws the same distinction, by providing it is a violation to: "Cause 

pollution of any waters of the state or place or cause to be placed any wastes in a 

location where such wastes are likely to escape or be carried into .the waters of 

the state by any means." See Jordan v. SAIF Corp., 343 Or. 208 (2007) ("When 
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general and particular provisions of a statue are inconsistent, the particular provision 

controls."). 

In addition, as established above, the Permit applied to and covered Ross Bros. 

construction activities. Accordingly, the "$2,500 Penalty Matrix" in OAR 340-012-140(4) 

(at page 47 of DEQ's "old rules") applies. See OAR 340-012-140(4}(a)(E)(ii) ($2500 

matrix applies when "[a] person ... has ... a NPDES Stormwater Discharge 1200-C 

General Permit for a construction site that is more than one, but less than five acres") 

(at page 48 of DEQ's "old rules"). Since the $2,500 matrix applies to this permit-based 

case, and as DEQ alleges that the violation is "Moderate," and because the violation is 

Class II, the base penalty can only be $625 under OAR 340-012-140(4)(b)(B)(ii). 

2. Ross Was Not Reckless 

Assuming any penalty is proper, which none is, calculation of a proper penalty 

requires a determination of the mental state of the person alleged to be in violation. 

Under OAR 340-012-0030(17): 

"Reckless" or "Recklessly" means the respondent consciously disregarded 

a substantial or unjustifiable risk that the result would occur or that the 

circumstance existed. The risk must be of such a nature and degree that 

disregarding that risk constituted a gross deviation from the standard of 

care a reasonable person would observe in that situation. 

(DEQ's "old rules" at page 4). 

The evidence at the hearing established that just before the discharges alleged 

by DEQ, there was a 100-yearflood caused by very wet weather in Southern Oregon. 

That same flood destroyed Ross Bros' work bridge, which caused significant 
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environmental concerns, but no violation of any law. That same wet weather caused 

unanticipated flows of water from the "B line cut," of sufficient volume and intensity to 

wash some fines from the dirt associated with the B line cut into the hillside. Ross 

Bros. had previously separated the dirt and placed it where Ross Bros. reasonably 

thought it would not run off into the South Umpqua. The evidence at the hearing also 

established that on the day DEQ's Mr. Kennedy first noticed the discharge, Ross Bros. 

was responding to an automobile accident involving a project traffic control device that 

was a danger to the traveling public. The evidence at the hearing also established that 

Ross Bros. began to take corrective measures very shortly after Mr. Kennedy brought 

!he discharge to Ross Bros.' attention, and, when those measures did not prove fully 

effective, followed Mr. Kennedy's advice in installing additional measures. See Tr. 

244:14-265:13. 

These facts, collectively, indicate that Ross Bros. was not "reckless." Ross Bros. 

did not "consciously disregard" a risk of "such a nature and degree that disregarding 

that risk constituted a gross deviation" from reasonable conduct. Ross acted before the 

water even began to flow to keep fines out of the South Umpqua, by placing dirt from 

the B line cut where it would not likely flow into the South Umpqua. The flow of water 

from the hillside was not expected, but, rather, was the result of rain events that also 

caused a 100-year flood and attendant environmental concerns at the Shady Project. 
' 

Thus, placing the dirt where it was placed did not constitute a gross deviation from 

reasonable conduct. Ross justifiably dealt with life-threatening circumstances before it 

took action to protect the environment. 

Ill 
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Accordingly, there is no basis for a multiplier of 6 in DEQ's penalty calculation. 

Ross is entitled and specifically requests a finding that it was not reckless, but, at most, 

was negligent. 

3. The Proper Penalty Calculation 

Assuming any penalty is proper, which none is, calculation of a proper penalty 

requires proper use of the penalty formula. Based on the foregoing, the proper penalty 

calculation, if any penalty is appropriate (which it is not}, is as follows: 

BP + [(.1 x BP) x (P+H+O+M+C}] + EB 

The BP, i.e., "base penalty," properly is $625 as established above, not the $4,000 

found by the Order. The proper multiplier for M, i.e., "mental state," is 0, not 6 as found 

in the Order. Ross Bros. does not dispute the "-1" multiplier employed by DEQ and the 

Order, and does not dispute the EB, i.e., "economic benefit," calculation of $315. 

Accordingly, the proper penalty, if any, is: 

$625 + [$62.5 x-1] = $562.50 per violation established (if any), plus a one-time 

economic benefit of $315, for a penalty of $877.50. 

CONCLUSION 

For the foregoing reasons, either (1) no penalty should be assessed, the Order 

should be rejected, and DEQ's allegations dismissed; with prejudice, or (2) if any 

penalty is assessed, which it should not be, the penalty should be $877.50. 
' 

Ill 

Ill 

Ill 

/// 
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Respectfully submitted this 3rd day of February, 2009. 

~~LJ~{L"c 
Robert B. Coleman, OSB # 001554 
Aaron M. Hessel, OSB#074113 

Of Attorneys for Ross Bros. 
Construction, Inc. 
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CERTIFICATE OF SERVICE 

I hereby certify that I served the foregoing ROSS BROTHERS 
CONSTRUCTION, INC.'S EXCEPTIONS AND BRIEF on: 

Courtney Brown 
Department of Environmental Quality 
811 SW 61

h Avenue 
Portland, OR 97204 

by the following indicated method or methods: 

by mailing a full, true and correct copy thereof in a sealed, first-class postage
paid envelope, and addressed to the attorney as shown above, the last-known 
office address of the attorney, and deposited with the United States Postal 
Service at Portland, Oregon on the date set forth below. 

__L by causing a full, true and correct copy thereof to be hand-delivered to the 
attorney at the attorney's last-known office address listed above on the date set 
forth below. 

by sending a full, true and correct copy thereof via overnight courier in a 
sealed, prepaid envelope, addressed to the attorney as shown above, the last
known office address of the attorney, on the date set forth below. 

by faxing a full, true and correct copy thereof to the attorney at the fax number 
shown above, which is the last-known fax number for the attorney's office, on the 
date set forth below. 

Dated this 3rd day of February, 2009. 

CERTIFICATE OF SERVICE 

V-M~~ 
Robert B. Coleman, OSB # 001554 

Of Attorneys for Ross Brothers 
Construction, Inc. 
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STEWART SOKOL &r GRAY LLC 
ATTORNEYS AT LAW 

John Spencer Stewart PC *tOa 
Jan D .. Sokol*to 
ArnoldL Grayt 
Tholillls A. Larkin *<)o 
Angela M. Otto* 

Email: rcoleman@lawssg.com 

Via Hand-Delivery 

2300 SW FIRST A VENUE 
SUITE200 

PORTIAND, OREGON 97201-5047 
(503) 221-0699 

FAX (503) 223-5706 
wviw.lawssg.com 

March 24, 2009 

Stephanie Clark, Assistant to the Commission 
Oregon Environmental Quality Commission 
811 SW Sixth Avenue 
Portland, OR 97204-1390 

Re: Ross Bros./DEQ Appeal; Our File No. 7687.026 
In the Matter of Ross Brothers Construction, Inc. 
OAH Case No. 700281 
DEQ Case No. WQ-SW-WR-06-257 

Dear Ms. Clark: 

RobertB. Coleman* 
Lawrence A. Wagner~ 

Tyler]. Stortio* 
Scott D. Schnuck 
Aaron 1v1. Hessel 
David A. Gilbert 

All Members of Oregon Ba:r 
*Washm.gtonBar 

t District of Columbia Bar 
()Alaska Bar 

o Idaho Bar 

Enclosed please find an original and one copy of Ross Brothers and Company, lnc.'s 
Reply in Support of Its Exceptions in the above-referenced matter. Please file the original with 
the Commission, and return the remaining copy (only 1'' page provided) conformed as to the 
date offiling in the self-addressed, stamped envelope enclosed. 

Thank you in advance for your assistance. 

Very truly yours, 

~~lett=:--
Ro'1bert B. Coleman 

RBC:de 
Enclosure 
cc: Courtney Brown {w/enc. via hand-delivery) 

John Spencer Stewart (w/o enc.) 
Aaron M Hessel (w/o enc.) 

7687.026-00233558; 1 

RECEIVED 

Oregon OEQ 
Office of the Director 
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BEFORE THE ENVIRONMENTAL QUALITY COMMISSION 
STATE OF OREGON 

IN THE MATTER OF: 

ROSS BROTHERS CONSTRUCTION, 
INC.,1 
Respondent 

ROSS BROTHERS AND COMPANY, 
INC. 'S REPLY IN SUPPORT OF ITS 
EXCEPTIONS 

OAH Case No. 700281 
Agency Case No.: WQfSW-WR-06-257 
Commission Case No. 

Respondent, Ross Bros. & Company, Inc. ("Ross Bros.") respectfully submits the 

following Reply Brief in Support of its Exceptions. 

I. First Exception 

Ross Bros.' First Exception is to the finding(s) and conclusion(s) that Permit 

Number 1200-CA, the National Pollutant Discharge Elimination System ("NPDES") 

General Permit (the "Permif') applicable to the Shady Bridge Project does not apply to 

andfor cover Ross Bros.' activities. 

DEQ responds to Ross Bros.' Brief by pointing out that "the cover page [of the 

Permit] also expressly states that it is a permit only available to public agencies, and 

that the submittal of an approved application and payment 6f permit fees to DEQ is a 

pre-requisite to 1200-CA Coverage." DEQ's Answering Brief at 4:22-24. The fact that 

1The proper name of respondent is Ross Bros. & Company, Inc., not Ross Bros. 
Construction, Inc. 
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only a public agency can obtain a permit demonstrates that Ross Bros. is covered by 

the Permit. 

If only ODOT can apply for and receive a permit, the Permit must cover the 

activities of the general contractor who performs the work as ODOT's agent. First, only 

the general contractor {or subcontractors as its agents) performs "Construction activities 

including clearing, grading, excavation, and stockpiling activities under the authority or 

jurisdiction of' ODOT. Exhibit 018 at 1. These construction activities expressly and 

unambiguously are the "SOURCES [of pollution] COVERED BY THIS PERMIT." 

Second, if Permit covers only the applicant, ODOT's prime contractor violates OAR 

340-045-0015 on every project. Third, ODOT's own documents demonstrate that it 

believes that its prime contractor is covered by the Permit. See Exhibit R3 (Biological 

Assessment at 7.2.1). Fourth, if a permit that only ODOT may apply for does not cover 

the entities that actually perform the construction, from the general contractor down, 

then those entities would violate OAR 340-045-0015 by performing contractually 

required work. In sum, if the Permit covers only the activities of ODOT as the applicant 

agency, the Permit issued by DEQ for the Shady Bridge Projects, and others issued to 

ODOT for similar projects, cover no activities at all: ODOT does not self-perform the 

activities for which permits are obtained. 

Next, DEq asserts is that since Ross Bros. allegedly did not perform every 

condition set forth in the Permit, the Permit does not cover Ross Bros. DEQ's 

Answering Brief at 5:1-6: 16. Again, DEQ's point acknowledges !hat the Permit covers 

Ross Bros. Is it DEQ's position that a general contractor cannot be cited for failing to 

perform the conditions of a permit? Such a position is flatly contradicted by statute: 
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ORS 468B.025(2) provides that "fn]o person shall violate the conditions of any waste 

discharge permit issued under ORS 468B.050." Since a general contractor can be 

cited for violating the conditions of a permit, the permit applies to and covers the 

general contractor's activities. 

The Permit applies to and covers Ross Bros.' activities. The Commission must 

accept Ross Bros.' First Exception. 

II. Second Exception 

Ross Bros.' Second Exception is that DEQ failed to prove a ten percent increase 

in natural stream turbitities by measurement of the discharge observed. DEQ does 

not argue with the Order's conclusion that "DEQ offered too little evidence to establish 

that the flow of turbid water into the South Umpqua River which resulted caused 'more 

than a ten percent cumulative increase in natural stream turbidities' on any of the dates 

in issue." Order at 5. Instead, DEQ states that "[b]ecause ODOT's 1200-CA Permit 

does not apply to Ross Bros., the Permit's allowance of 'no more than a 10 percent 

cumulative increase in natural stream turbidities' does not extend to Ross Bros." DEQ's 

Answering Brief at 6:19-21. 

The corollary of this argument is that if the Permit does apply to Ross Bros., 

DEQ bears the burden of proving measurement of a 10 percent cumulative increase 

for Ross Bros. to be penalized. The Permit does apply to Ross Bros., for all the , 

reasons discussed above, including the fact that only ODOT may apply for a pennit. 

DEQ therefore failed to prove, by a preponderance of the evidence, any violation of the 

Penni!. Accordingly, the Commission must overrule the Order's findings and 

conclusions, and accept Ross Bros.' Second Exception. 
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111. Third Exception 

Ross Bros.'s Third Exception is to the finding and conclusion that Ross Bros. 

violated ORS 468B.025(1)(a), and the assessment of any penalty based on that finding. 

See Order at 3. Simply, ORS 468B.025(2), which provides that "[n]o person shall 

violate the conditions of any waste discharge permit issued under ORS 468B.050" 

applies to this matter, not ORS 468B.025(1)(a), See Jordan v. SAIF Corp., 343 Or. 208 

(2007) {"When general and particular provisions of a statue are inconsistent, the 

particular provision controls."). And, DEQ failed to allege a violation of the Permit. 

Again, DEQ's only response is that because the Permit does not apply to Ross 

Bros., DEQ need not plead and prove a violation of the Permit. The corollary of this 

argument is that if the Permit does apply to Ross Bros., DEQ must plead and prove a 

violation of the Permit. The Permit does apply to Ross Bros., for all the reasons 

discussed above. DEQ failed to allege a violation of the Permit. Accordingly, the 

Commission must accept Ross Bros.' Third Exception. 

IV. Fourth Exception 

Ross Bros.' Fourth Exception is to the finding and conclusion that "A penalty of 

$24,315 is appropriate pursuant to OAR 340-012-0055(1)(a) and OAR 340-012-0045." 

Without abandoning any of the arguments in Ross Bros.' Brief, Ross Bros. will respond 

to one assertion made in DEQ's Answering Brief. 

Specifically, DEQ asserts that the $2,500 Penalty Matrix does not apply because 

old OAR 340-012-0140(4)(a)(E)(ii) refers to a NPDES Stormwater Discharge 1200-C 

General Permit, not a 1200-CA General Permit. It is not clear what the significance of 

the "A" is in the Permit. However, DEQ's Penalty Matrix rules refer repeatedly to 
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various sorts of NPDES permits, including NPDES 1200-C permits. See,~. OAR 

340-012-140(2)(a)(D), (E)(iQ, (E)(iii), (3)(E)(Q, and (3)(E)(iii). The Penalty Matrix rules 

nowhere refer to a NPDES 1200-CA permit. Is it DEQ's position that no Penalty Matrix 

rule applies to this matter because the Permit is a 1200-CA permit? This simple fact is 

that this was a construction project, and the $2500 Penalty Matrix applies under OAR 

340-012-140(4)(a)(E)(ii) when "[a] person ... has ... a NPDES Stormwater Discharge 

1200-C General Permit for a construction site that is more than one, but less than five 

acres." See page 48 of DEQ's "old rules." That is the kind of permit Ross Bros., as 

ODOT's prime contractor, had for the heavy highway construction project out of which 

this matter arises. 

Since the $2,500 matrix applies to this permit-based heavy highway construction 

related matter, and as DEQ alleges that the violation is "Moderate," even if the violation 

is a Class I violation (which it is not), the proper base penalty is $1250. Thus, even 

assuming that Ross Bros. was reckless, which it was not, if any penalty is appropriate, 

which it is not, the proper calculation of a penalty in this matter would be: $1250 + [$125 

x 5] = $1875 per violation established (if any), plus a one-time economic benefit of 

$315. 

CONCLUSION 

For the foregoing reasons, either (1) no penalty should be assessed, the Order 

should be rejected, and DEQ's allegations dismissed, with prejudice, or (2) if any 

penalty is assessed, which it should not be, the penalty should be - at most- $1875 

per violation established (if any) plus a one-time economic benefit of $315. 

ill 
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Respectfully submitted this 24th day of March, 2009. 

ST~ART SOKOL & GRAY LLC 

\i_A:~ By: ~ CJ~= 
Robert B. Coleman, OSB1! OU 1554 
Aaron M. Hessel, OSB#074113 

Of Attorneys for Ross Bros. & 
Company, Inc. 
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CERTIFICATE OF SERVICE 

I hereby certify that I served the foregoing ROSS BROTHERS 
CONSTRUCTION, INC.'S EXCEPTIONS AND BRIEF on: 

Courtney Brown 
Department of Environmental Quality 
811 SW 5th Avenue 
Portland, OR 97204 

by the following indicated method or methods: 

by mailing a full, true and correct copy thereof in a sealed, first-class postage
paid envelope, and addressed to the attorney as shown above, the last-known 
office address of the attorney, and deposited with the United States Postal 
Service at Portland, Oregon on the date set forth below. 

_L_ by causing a full, true and correct copy thereof to be hand-delivered to the 
attorney at the attorney's last-known office address listed above on the date set 
forth below. 

by sending a full, true and correct copy thereof via overnight courier in a 
sealed, prepaid envelope, addressed to the attorney as shown above, the last
known office address of the attorney, on the date set forth below. 

by faicing a full, true and correct copy thereof to the attorney at the fax number 
shown above, which is the last-known fax number for the attorney's office, on the 
date set forth below. 

Dated this 24th day of March, 2009. 

CERTIFICATE OF SERVICE 

Ro ert . oleman, OSB # 001554 
Of Attorneys for Ross Brothers 
Construction, Inc. 
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BEFORE Tiffi ENV1RONMENTAL QUALITY COMMISSION 

OF THE STATE OF OREGON 

1N Tiffi MATTER OF: 
ROSS BROS. CONSTRUCTION, INC., 
an Oregon corporation, 

Respondent. 

) 
) 
) 
) 
) 
) 

DEPARTMENT'S ANSWERING BRIEF 

No. WQISW-WR-06-257 

DOUGLAS COUNTY 

7 I. INTRODUCTION 

8 On November 30, 2007, the Department ofEnviromnental Quality (DEQ) issued a revised 

9 Notice ofViolation, Department Order and Assessment of Civil Penalty (Notice) to Respondent, 

10 Ross Bros. Construction, Inc., assessing a $24,315 civil penalty for causing pollution to waters of 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

'25 

26 

27 

the state1, the South Umpqua River, on February 15, 2006, February 16, 2006, February 21, 2006, 

and March 10, 2006, from the Shady Bridge project site. 

Respondent requested a hearing on the matter, which was held before Administrative Law 

Judge (ALJ) Terrence Murphey on June 13, 2008. At the hearing, DEQ Natural Resource 

Specialist (NRS) Paul Kennedy testified that he observed muddy water and sediment running off 

the portion of the Shady Bridge site known as the "B" line and into a catch basin that discharges 

to the South UmpquaRiver on the four days alleged in DEQ's Notice. He testified thathe 

visually estimated the turbidity in the plume was at least 10%, or 10 nephelometric units (NTUs ), 

above background and that it extended approximately 25 feet into the river and approximately 75 

feet downstream. As depicted in Kennedy's inspection photos, admitted into the record at 

hearing, Ross Bros. did not install any erosion and sediment controls along the entire pai:h of the 
. . • . j 

discharge until shortly before March 10, 2006, when it placed several hay bales along 

the side of the road that were completely ineffective erosion and sediment controls. 

Ill 

1 The Depfiliment alleged that Respondent violated ORS 468B.025(l)(a) which states that: "Except as provided in 
ORS 468B.050 or 468B.053, no person shall: (a) Cause pollution of any waters of the state .... " "'Pollution' or" 
'water pollution' means such alteration of the physical, chemical or biological properties of any waters of the state 
including change in ... turbidity .. : which will or tends to, either by itself or iri connection with any other substance, 
create a public nuisance or render such waters harmful, detrimental or injurious to ... legitimate beneficial uses or to 
... wildlife, fish or other aquatic life or the habitat thereof." ORS 468B.005(5). 
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1 DEQ presented evidence that the South Umpqua River is habitat for Oregon C~ast Coho 

2 (a "threatened" species under the Endangered Species Act), spring and fall Chinook salmon, 

3 winter steelhead, cutthroat trout and other aquatic species. The South Umpqua accounts for 

4 more than 50% of the Umpqua River Basin's fall Chinook salmon population. Tr. 225:3-7 

5 (Testimony of A. Martin) .. There is a large, half-mile long fall Chinook spawning gravel bar less 

6 than a half-mile downstream from the Shady Bridge project. Tr. 226:13-227 (Testimony of A. 

7 Martin). 

8 At the hearing Art Martin, an Oregon Department of Fish and Wildlife specialist, testified 

9 that during February and March (when the illegal discharges occurred), spring Chinook sahnon 

10 fry and smolts are typically migrating downstream through the Shady Bridge site and may use 

11 this area for feeding and refuge. Tr. 226:25-229:9. In February, fall Chinook sahnon eggs are 

12 present in redds (salmon egg nests) at the gravel bar one half-mile downstream of the Shady 

13 Bridge site. Tr. 227:10. Mr. Martin testified that turbidity at the levels observed by Mr. 

14 Kennedy can have adverse impacts on the "energetics" of migrating salmon - which may be 

15 forced to work harder to find food and be less vigorous and fit for the remainder of their . 

16 migration. Tr. 231:1-232: 12. Mr. Martin also testified that redds are particularly sensitive to 

17 everi small amounts of turbidity - especially if those impacts are cumulative or occur on several 

18 occasions overtime. Tr. 233:3-234:11. 

19 DEQ NRS Thomas Rosetta testified that turbidity may also be harmful to other 

20 designated beneficial uses of the South Umpqua, such as public and private domestic water 

21 supply, industrial water supply, irrigation, livestocj< watering, wildlife and hunting, fishing, 

22 recreation, and hydroelectric power. Tr. 109:16-110:11. 

23 Ross Bros. presented no testimony or evidence disputing any of the above facts. 

24 ALJ Murphey's Corrected Proposed and Fina,l Order ("Proposed Order''), issued November 

25 3, 2008, ruled in favor of the Department on all counts, finding that Respondent caused pollution to 

26 Ill 

27 .· Ill 
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1 the South Umpqua River on all days alleged in the Department's Notice 2 and that the civil penalty 

2 assessed in DEQ's Notice was appropriate. 

3 Ross Bros. has appealed the Proposed Order to the Environmental Quality Commission 

. 4 (EQC). In response, DEQ submits this Answering Brief to the EQC for its consideration. 

5 II. ADMINISTRATIVE LAW JUDGE'S 

6 FINDINGS OF FACTAND CONCLUSIONS OF LAW 

7 As stated in the Proposed Order, "[t]he facts of this case are largely undisputed." Prop. 

8 Order, p. 3. DEQ proved its prima facie pollution case against Ross Bros. 

9 At the hearing Ross Bros. raised two arguments in rebuttal- both of which were flatly 

10 rejected by ALI Murphey. First, it claimed that the National Pollutant Discharge Elimination 

11 System 1200-CA General Permit (the "1200-CA Permit") issued to the Oregon Department of 

12 Transportation (ODOT) for the Shady Bridge project also extended coverage to it, as ODOT's 

13 contractor on the Shady Bridge project, and excused any pollution Ross Bros. caused to the South 

14 Umpqua. Relying on a provision in the 1200-CA Permit which states: "No more than a ten percent 

15 10% cumulative increase in natural stream turbidities shall be allowed, as measured relative to a 

16 control point immediately upstream of the turbidity causing activity," Ross Bros.' second claim at 

17 hearing was that the Department was required to take a turbidity measurement in order to prove 

18 turbidity exceeded that threshold, and that its failure to do so is fatal to DEQ's causing pollution 

19 claims. 

20 The Proposed Order rules against Ross Bros. on both issues. "To avail itself of the language 

21 in the Permit concerning an increase ofl 0% or less in turbidity, Respondent needed to establish that 

22 its activities were covered by the Permit and that its activities were not in violation of the terms of 

23 

24 

25 

26 

27 

2 ALJ Murphey' s Corrected Proposed and Final Order states that the first issue presented was whether the 
Respondent caused pollution to waters of the state on "February 15, 2006, February 21, 2006, February 21, 2006, 
March 10, 2006." ALJ Murphey's Findings of Fact discuss turbid water discharges observed on February 15, 16, 
21, and March 10, 2006. ALJ Murphey's Conclusions of Law state, however, that Respondent caused pollution to 
waters of the state on February 15, 2006, February 21, 2006, February21, 2006, and March 10, 2006. Because 
ALJ' s Murphey's opinion affirms DEQ's case on all counis and upholds DEQ's penalty in its entirety, DEQ 
believes that listing February 21, 2006 twice was an error. It should have been "February 16, 2006" as that is the· 
date alleged in DEQ's Notice and comports with the ALJ's finding that turbid water was observed discharging on 
that day. 
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1 the Permit Respondent cannot establish either of these things." Prop. Order, p.6. 

2 Additionally, the Proposed Order found that the observations and testimony ofDEQ NRS 

3 · Paul Kennedy who observed the turbid, muddy water discharge from the project site were sufficient 

4 to establish that turbid water was moving. from the Shady Bridge Project into the South Umpqua 

5 River on all four days - and no more exact measurement was required. Prop. Order, p. 4. Ross 

6 Bros. offered no evidence or testimony regarding the amount or turbidity of the runoff and, in fact, 

7 admitted that no one from Ross Bros. ever bothered to inspect, measure, or even look at the 

8 offending discharge. The Proposed Order correctly found that the Department's uncontroverted 

9 testimony and evidence were sufficient to establish that Ross Bros. caused pollution to the South 

10 Umpqua on all four days alleged. Prop. Order, p. 4. 

11 ID. ARGUMENT 

12 On appeal, Respondent re-asserts the two arguments discussed above and raises additional 

13 exceptions to the Proposed Order. 

14 1. Respondent's First Exception: Ross Bros. was "covered" by ODOT's 1200-CA 

15 Permit 

16 Ross Bros. re-asserts the same argument rejected by ALJ Murphey in bis Proposed Order--

17 that as ODOT' s contractor on the Shady Bridge project, the 1200-CA General Permit issued to 

18 ODOT extends to its activities, including those that.resulted in pollution to the South Umpqua 

19 River. In support of its claim, Ross Bros. focuses narrowly on language from the cover page of the 

20 1200-CAPermit that says "sources covered by this permit" include "construction activities ... under 

21 the authority or jurisdiction of a public agency." Respondent ignores the rest of the language on that 

22 cover page describing other prerequisites to 1200-CA permit coverage. For instance, the cover page 

23 also expressly states that it is a permit only available to public agencies, and that the submittal of 

24 an approved application and payment of permit fees to DEQ is a pre-requisite to 1200-CA coverage. 

25 Ex. D18 at p. I. Ross Bros. is not a public agency and sllbrnitted no fees or application for coverage 

26 under the 1200-CA Permit for the Shady Bridge project; if it had, DEQ would not have been able to 

27 issue it coverage under this Permit. 
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1 Moreover, the same cover page states that the 1200-CA Permit authorizes pennittees to 

2 discharge stormwater to public waters but only when done·so "in conformance with all the 

3 requirements, limitations, and conditions set forth" in the Pennit. Ex. D18 at p.1. Even if 

4 ODOT' s 1200-CA pennit coverage could have extended to Ross Bros., the discharges that are 

5 the subject ofDEQ's Notice would not have been permitted, lawful discharges because Ross 

6 Bros did not act "in conformance with all the requirements, limitations, and conditions set forth" 

7 in the Pennit. Ex. Dl8, p.l. Indeed, DEQ issued a Notice of Violation and Civil Penalty 

8 Assessment to ODOT for violating conditions of the 1200-CA that resulted in the discharges to the 

9 South Umpqua River that are issue in !bis appeal. 

10 At the hearing DEQ presented exhaustive testimony from ODOT and David Evans and 

11 Associates (DEA) (ODOT's on-site agent at the Shady Bridge project) regarding the myriad of 

12 erosion and sediment control problems on the Bline section of the Shady Bridge project leading up 

13 to fue violations .. Herb Shaw, a senior construction manager with DEA, testified that fuey first 

14 became aware of erosion and sediment problems on this section of the project on February 9, 2006. 

I 5 Tr. 167; 16-168:4. Shaw testified that from the beginning, Ross Bros "did not have check darns or 

16 anyway of controlling the runoff that was corning out of their work area, coming down ... the B 

17 line." Tr. 170:10-13. 

18 ODOT's project manager, Chris Hunter, testified that in February 2006, Ross Bros. did not 

19 implement the Erosion and Sediment Control Plan (ESCP) developed for the Shady Bridge project 

20 and that there were rio erosion and sediment controls in place along the Bline. Tr. 124:4-10. 

21 Hunter testified that Ross Bros. was operating in violation of its contract wifu ODOT that required 

22 Ross Bros to implement the ESCP, as well as numerous other contract specifications regarding 

23 maintenance, repair and replacement of ineffective erosion and sediment controls, as well as 

24 monitoring erosion atthe site and containing sediment-laden runoff. Tr. 134:15-25; Tr. 135:20-25, 

25 Tr.136:4-10, Tr.136:16-18, Tr. 186:14-19. 

26 Implementing the ESCP is a condition offue 1200-CA Permit. Specifically, Schedule A, 

27 ·condition 1 of the Penni! requires that the ESCP be implemented to prevent the discharge of 
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1 significant amounts of sedimentto surface waters. Ex D18, p.2. Schedule A, condition l(c) 

2 states that "turbid flows of water that are not filtered or settled to remove turbidity prior to 

3 leaving the construction site" are "conditions [that] describe significant amounts of sediment and 

4 shall be prevented from occurring." Id. Schedule B of the 1200-CA Permit requires inspections 

5 and monitoring of the site by a designated person, with written records kept of all visual 

6 inspections that include observations of the ''quality of the discharge" for any turbidity, color, 

7 sheen, or floating materials." Ex. Dl8,p.7,8. 

8 Todd Ross, Ross Bros. Superintendent, was the designated Erosion and Sediment Control 

9 nl.anager at the site yet he testifled that he did not conduct any such inspections (Tr. 272: 14-18), 

10 · that he never saw the discharge from the site and that no one maintained any written records of 

11 visual inspections. Tr. 274:20-23. 

12 Ross Bros. was operating so far outside the bounds of the 1200-CAPermitthat it is hard 

13 to understand their argument that they deserve its protection. ALJ Murphey wrote: "Respondent 

14 cannot have it both ways. It asserts the protection of the Permit, which provided an absolute bar on 

15 discharges into the river absent compliance with an elaborate, multi-page list of precautions and 

16 inspections, all of which Respondent ignored." Prop. Order, p. 9. 

17 2. Respondent's second exception: DEQ was required to prove by measurement a ten 

18 percent increase in turbidity. 

19 Because ODOT's 1200"CAPermit does not apply to Ross Bros., the Permit's allowance of 

20 "no more than a ten percent cumulative increase in natural stream turbidities" does not extend to 

21 Ross Bros. DEQ did net have to prove by measuring device, or otherwise, that the turbid discharge 

22 exceeded any minimum threshold in that Permit.3 As recognized by ALJ Murphey in his Proposed 

23 Order: "The absence of measurements beyond those taken cannot prevent a finding that turbid water 

24 flowed from the Shady Bridge Project into the South Umpqua River on all four of the dates in issue 

25 

26 

27 

' Nonetheless, at hearing DEQ offered expert testimony that any visual indication of turbidity is widely recognized as 
being approximately JO NTUs or 10% above background. Tr. 50:12-21; 51:8-21 (Testimony on. Kennedy). "[A]ny 
visible turbidity essentially is greater than a ten percent increase of ambienf' Tr. 237:10-12 (Testimony of A. Martin). 
"When you can see and visually the turbidity, you're probably at ten percent or higher." Tr. 150:15-16 (Testimony of C. 
Hunter). 
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1 as aresultofRespondent's activities." Prop. Order, p. 5. 

2 To sustain the burden of proof for a causing pollution violation, allDEQ had to prove was 

3 that Ross Bros. caused a discharge that met the definition of"pollution" in ORS 468B.005(5)4 -in 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

other words, that the discharge occurred, it was turbid, and it tended to render the waters of the state 

harmful to aquatic life or beneficial uses of the South Umpqua River. A "causing pollution" 

violation requires no measurement of any kind. See ORS 468B.025(1)(a). Ross Bros. offered no 

argument, evidence or testimony that DEQ did not prove it caused pollution on Febmary 15, 16, 21, 

2006, and March 10, 2006. 

3. Respondent's Third Exception: DEQ cannot allege a violation of ORS 468B.025 

when there's a Permit. 

Ross Bros. argues that ORS 468£.025(1 )(a) "is not applicable when a permit applies and 

covers the activities of the person alleged to have engaged in a violation" and that because the 1200-

CA allows some discharges DEQ is limited to alleging only a violation of the Permit. 

ORS 468B.025(1)(a) states that "[e]xcept as provided in ORS 468B.050 ... no person shall: 

(a) cause pollution of any waters of the state." The exception provided in ORS 468B.050 states that 

"without holding a permit from [DEQ] ... a person may not discharge any wastes into waters of the 

state." (Emphasis added). As demonstrated above, Ross Bros. held no permit from DEQ for the 

Shady Bridge project and DEQ was under no requirement to prove or provide any notice of a 

violation of the 1200-CA permit that ODOT held for this project.5 

4. Respondent's Fourth Exception: The civil penalty was mlscalcnlated. 

Respondent argues that even if DEQ proved Resp,ondent violated ORS 468B.025(1 )(a), the 

civil penaity assessment should be much lower based on adjustments to the classification, matrix 

and mental state DEQ assigned to the violation. 

Ill 

4 1"Pollution' or 'water pollution1 means such aJteiation of the physical, cherniCal or biol~gical properties of any 
waters of the state including change in ... turbidity ... which will or tends to, either by itself or in cmmection with 
any other substance, create a public nuisance or render such waters hannfµI, detrimental or injurious to ... legitimate 
beneficial uses or to ... wildlife, fish or other aquatic life or the habitat thereof." ORS 468B.005(5). · 
'As stated earlier, DEQ did issue a Notice against ODOT for violating conditions of the 1200-CA that arose from 
the same discharges that are the subject of the bEQ's causing pollution action against Ross Bros. 
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1 All DEQ civil penalties are calculated using the "civil penalty determination procedure" 

2 prescribed by OAR 340-012-0045.6 That rule lays out a formula, and describes how DEQ will 

3 apply its rules to the factors in that formula. 

4 a) Classification 

5 Ross Bros. first claims that its violations should not be found to be a Class I "causing 

6 pollution" violations, as alleged in the Department's Notice under OAR 340-012-0055(l)(a) but 

7 should be Class II violations under OAR 340-012-0055(2)(c) for "placing wastes such that the 

8 wastes. are likely to enter public waters by any means." As recognized in the Proposed Order, the 

9 problem with Respondent's argument is that "it ignores the undisputed fact that the material 

10 actually entered the South Umpqua River, thus causing 'pollution' and making the violations Class 

11 I violations." Prop. Order, p.7 (emphasis added). The lesser "placing wastes" classification is only 

12 applicable in situations where there was no actual discharge but merely a risk of discharge. As 

13 proved at hearing, Ross Bros.' actions resulted in a continuous, uomitigated discharge of pollution 

14 to the South UmpquaRiver. They are Class I violations under OAR 340-012-0055(l)(a). 

15 b) Matrix 

16 Relying on its above argument that the violations were Class II "placing wastes" violations, 

17 Ross Bros. argues for an adjustment to the "base penalty" using a penalty matrix that applies only 

18 when Respondents have "applied for coverage under an NPDES stormwater discharge 1200-C 

19 General Permit." See OAR 340-012-140(4)(a)(E)(ii). Not only has Ross Bros. failed to prove that it 

20 applied for any stormwater permit for the Shady Bridge project, this matrix is only available to 

21 those that,have applied for coverage under the 1200-C permit, a permit that is wholly separate and 

22 unrelated to the 1200-CA Permit and not at issue in this case. 

23 The matrix applicable to this case is the $8,000 penalty n.;atrix that applies to "[ a]ny 

24 violation of 468B.025(1)(a) ... by a person without a National Pollutant Discharge Elimination 

25 6 The formula fordetotmiulng the amount of penalty of eac~ violation is: BP+ [(OJ xBP) x (P + H + O+ M + C)] +EB 
26 . where "BP" is the "base penalty," a function of the classification of the violanon and the assessed magnitude, ''P" stands 

for any "prior significant actions" committed by the violation, "H'' is the violator's history of correcting prior significant 
actions, "O" stands for whether the violations were repeated or ongoing, ''M" stands for the mental state of the violator, 
and "C" is the violator's effort to correct the violation. 

27 
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System (NPDES) pennit." OAR340-012-0140(2)(D) (emphasis added). "The $8,000 penalty 

matrix applies to these violations, since Respondent did not have an NPDES pennit." Prop. Order, 

p. 7. 

· c) Mental state 

DEQ alleged in the civil penalty calculation exhibit attached to our Notice that Ross Bros. 

acted "recklessly" because "turbid water was easily observed discharging from the site" and that 

"[b ]y failing to install adequate erosion and sediment controls, and failing to maintain erosion and 

sediment controls in place, Respondent consciously disregarded a substantial and urzjustifiable risk 

that it would cause pollution to the waters of the state." Such a "conscious disregard" for the . 

substantial and unjustifiable risk that pollution cottld result from the circumstances at the site, was 

"reckless" under that defmition in DEQ's enforcement rules.7 

Ou appeal, Ross Bros. offers two claims to support its argument that it was not reckless, and 

at most was only negligent. It argues that just before the discharges there was a 100-year flood in 

southern Oregon. However, at the hearing, Todd Ross testified that there was a "high water event" 

on December 29, 2005 (a month and a half before the discharges were observed) (Tr. 248: 16), and 

he also testified that he believed the source of the water at the site was a spring- and not the result 

of a flood. Tr. 246: 1-17; Tr. 276:21-23. In addition, Paul Kennedy's testimony and photographs 

ta.\: en on the first day of the observed discharge show that the weather on February 15, 2006. was 

sky-blue, clear, and not raining. Tr. 39:20-40:3. Moreover, Mr. Hunter of ODOT testified that the 

conditions at the sited presented no extraordinary challenges, that the situation at the.site "wasn't 

anything abnormal to deal with through the normal practices ... for erosion and sediJ;nent control." 

Tr. 126: 12-16. The Proposed Order found that "the '100-year flood' argument is unsupported by 

weather or other records showing that the rainfall ... was so extraordinary that the entry of the 

material into the South Umpqua River could be considered unanticipated." Prop. Order, p. 8, 9. 

Ill 

7 '"Reckless' or 'recklessly' means the respondent consciously disregarded a substantial and unjustifiable risk that 
the result would occur or that the circumstance existed. The risk must be of such a nature and degree that 
disregarding the risk constituted a gross deviation from the standard of care a reasonable person would observe in 
that sitnation." OAR 340·012-0026(i 7). 
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Ross Bros. also claims it was not reckless becanse it was responding to an automobile 

accident and that it began to take corrective measnres "very shortly" after DEQ staff made it aware 

of the discharge. That it took action "very shortly after Mr. Kennedy brought the discharges to Ross 

Bros.' attention" is simply false and unsupported by the testimony and evidence presented at 

hearing. 

Todd Ross testified that there was an accident on February l fh (Tr.261 :5)- over one week 

after the erosion and sedimentproblems were first observed at the site by ODOT' s agent, DEA 

manager, Herb Shaw on February 9th. As the Proposed Order found, "Respondent offered no proof 

that any automobile accident left Respondent, a corporation with multiple employees at the site, 

unable to act to correct the violations DEQ pointed out, or that any correction 'shortly' thereafter 

was prompt, more than minimally adequate, or monitored at intervals to assnre that there would be 

no more pollution of the South Umpqua River." Prop. Order, p. 9. 

. There were, in fact, no controls whatsoever atfue site on February 15, 16, and 21, 2006. Tr. 

38:8-19; Tr.55:24-56:3; Tr.74:8-15 (Testimony of P. Kennedy). Todd Ross himself admitted that 

they didn't place aoy erosion and sediment controls at fue site until February 27, 2006 when he 

placed some sediment fencing - well after the discharges were first observed by DEQ on February 

15th, aod well after the traffic accident occurre>! on February 17th. Tr. 290:5-20 (Testimony ofT. 

Ross). By March 10, 2006, Ross Bros had also installed some hay bales at the site, although they 

were in disrepair, malfunctioning aod ineffective. Tr. 65:1-22 (Testimony of P. Kennedy). 

By failing to install adequate erosion aod sediment controls until after March 10, 2006, 

Respondent acted recklessly-with \!-conscious disregard of the risk that it would cause pollution to 

the South Umpqua. 

N. COMMISSION ACTION REQUESTED 

The Department requests that the Commission deny Ross Bros.' petition aod issue a Final 

Order upholding the ALJ' s Proposed Order. 

Date 
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I CERTJFICAIB OF SERVICE 

2 I hereby certify that I served the Department's Answering brief on the _the day of 

3 March, 2009 by PERSONAL SERVICE upon 

4 

5 

6 

7 

8 

9 

10 

11 

The Oregon Environmental Quality Commission 
c/o Stephanie Clark, Assistant to the Commission 
811 S.W.SixthAvenue 

. Portland, OR 97204 

and by USPS upon 

Robert Coleman 
Stewart, Sokol & Gray LLC 
2300 SW First Avenue, Suite 200 
Portland, OR 97201-5047 

by mailing a true copy of the above by placing it in a sealed envelope, with postage prepaid at 
12 the U.S. Post Office in Portland, Oregon, on March , 2009. 
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SETTLEMENT AGREEMENT AND RELEASE OF CLAIMS 

This SETTLEMENT AGREEMENT AND RELEASE OF CLAIMS 
("Agreement") is entered by Northwest Environmental Defense Center, Mark Riskedahl, 
and Columbia Riverkeeper, and the Oregon Department of Environmental Quality 
("DEQ"), the Oregon Environmental Quality Commission ("EQC") and Dick Pedersen, 
jointly referred to as the "Parties." 

RECITALS 

A. On August I 0, 2006, the Environmental Quality Commission adopted new 1200-
COLS and 1200-Z general permits. The 1200-COLS general pennit became effective on 
September 1, 2006, and it expires on August 31, 2011. The 1200-Z general permit 
became effective on July 1, 2007, and it expires on June 30, 2012. Both permits are 
issued by the Department of Environmental Quality under the Section 402 of the federal 
Clean Water Act and they authorize registrants to discharge industrial stormwater to 
surface waters of the State of Oregon and waters of the United States. 

B. On March 26, 2007, Northwest Environmental Defense Center, Columbia 
Riverkeeper, and Mark Riskedahl filed an amended Petition for Review in Multnomah 
County Circuit Court (Case No. 0703-03342) directly challenging the registration of three 
facilities under the 1200-COLS permit and indirectly challenging the validity of the 
permit itself. 

C. On January 17, 2008, Northwest Environmental Defense Center, Columbia 
Riverkeeper, and Mark Riskedahl filed an amended Petition for Review in Multnomah 
County Circuit Court (Case No. 0801-00974) directly challenging the registration of three 
facilities under the 1200-Z permit and indirectly challenging the validity of the permit 
itself. 

D. On March 10, 2008, the Circuit Court for Multnomah County consolidated the 
two petitions for review. 

E. In September of2008, the Environmental Protection Agency issued a general 
permit for industrial stormwater, known as the multi-sector general permit or MSGP. 
This pennit replaced an earlier general permit that was issued in 2000 and expired in 
2005. Issuance of the permit was delayed by litigation and extensions of opportunities 
for public comment. 

F. The MSGP is not applicable in Oregon, except on certain tribal lands. The parties 
to this settlement agree, however, that the EPA MSGP is a desirable platform for one or 
more general permits that would replace the existing 1200-Z and 1200-COLS permits. 

G. The parties wish to resolve this litigation through settlement in order to allow 
DEQ to reconsider and revise the 1200-Z and 1200-COLS general permits. 



AGREEMENT 

I. (:PetiHol1¢r§/~gree:toiC!iSmis$ Northwest Environmental Defense Center, et 
al. v. Oregon Department of Environmental Quality, et al., Multnomah County Circuit 
Court Case No. 0801-00974 and Northwest Environmental Defense Center, et al. v. 
Oregon Department of Environmental Quality, et al., Multnomah County Circuit Court 
Case 0703-03342 without prejudice. 

2. Petitionet$ agr~@l1C>t\og81¥1"..nge:the'·vali<lit:Y.bf·thFexiSfingl200-Z.<1t:.1 

1200-COLS permits in future cases that challenge registration under, or administration 
of, these two permits, so long as DEQ complies with terms of this settlement. 

3. :;rPJ:lQ (lgr;ee$.\o.·rrfddff'y.'ill~~brirlii1~fto~cldpta:ilew•·or.·rent1We4Pe!1llit' 
.wiJhinJ6 !ll()nt.h.s gf!h~ fi11a]i:;;ati9J1'J>fthisAgreemen( DEQ also commits to convening 
• '-''''"' C:.:·""''··,) ,:·\\"•,",.,•.1· .. •:,(,!·c~.,J.1C·"h,:;I)·· ,,-,'.::'''. .-·_, _ _ ·,: , , -,-" -.. _ , 

•anAqx1swy(:9wm1ttee:toa,<;s1stll1'tevising the 1200-Z and 1200-COLS permits. DEQ 
\\ifo ptc5~iJe'':Pet!'tion~r~ with status reports every other month, detailing the pro'sress of 
DEQ and the Advisory Committee. 

4. DEQ will issue the permits'ba$ed;ontheEPA2o68MSGP<revised for 
Oregon and with the following differences: 

a. DEQ will not include EPA-specific requirements that are not 
applicable to states under 40 CFR 123.25 or other laws. 

b, rpJi;Q )¥11\. i;etain · C\ll'!ent public notice. fill.cl cbrrnrient provisions that 
go beyond MSGP requirements. 

c.•i/'/. 1 p]'!;Qwillcon:tiilue'fo revfow·and'approve st9i:mwaterpo\lution" 
control plans (SWPCPs) as a condition ofregistration. · · · · 

d, , pp;q,;will cond11ct.a ~tµc!y;on the validity ofariti-degfadafion 
findings and adfuilttli~ perinh t~rills ~ccordingly. 

e. DEQ will rf'.,eY\l:lµ<tte,theconsequencesofnot meeting bensh!narks 
established in the permit"tb determi~e if they are most appropriate. · · 

5. qoo1w!Hagreeto•pr6111ptlfteopim'lliellewMSGP~based··tyei:mi\)fthe 
United States Court of Appeals invalidates the MSGP or any significant portion of the 
permit, unless DEQ's permit already addresses the deficiency in a way that is consistent 
with the court's decision. 



6. The revised permits will be based on .t\l()•fo!JoWing.J:'rincip!es governing 
the adoption of storm water permits based on EPA's 2008 Multi-Sector GeneraJ Permit 
(MSGP): 

a. Under the Clean Water Act (CWA) and applicable regulations 
implementing the CWA, a permit must include water quality based effluent limits more 
stringent than the applicable technology based limits when such additional limits are 
necessary to achieve water quality standards adopted under CW A Section 303. These 
limitations must control all pollutants or pollutant parameters that may be discharged at a 
level that will cause or will have the reasonable potential to cause or contribute to an 
excursion above water quality standards. For stormwater discharges, EPA's regulations 
generally allow narrative limits or controls rather than numeric effiuent limits. 

b. To comply with the requirement described above, the MSGP 
includes, among other things, a narrative water quality based effluent limit that requires a 
registrant to control its discharges as necessary to comply with applicable Water Quality 
Standards. DEQ will propose permit language that makes it a permit violation to fail to 
comply with this provision of the permit. 

c. The MSGP includes specific provisions for stormwater discharges 
into a water segment that does not meet applicable water quality standards or is not 
expected to meet those standards even after the application of the effluent limits required 
by sections 301(b)(I)(A) and 301(b)(l)(B) of CWA, and for which an EPA-issued or 
approved TMDL exists. These requirements are set out in Section 2.2.2.l of the permit 
and explained at page 58 of the fact sheet. DEQ will propose permit language that is 
fully consistent with these provisions. In addition,,:))EQ'will ptopcise iidditioriallanguage ·'· ••0 

thatd;µ:ifies.ho-WJhesl) pel')Xlit prqvisions Will):H;i imP,lel)Jented)'V~en there is a TMDL for 
are!t1Y!!lltPolllltwitpar&ffiyteraJ1dth~,TMDL does not inCiude' a specific waste load. '* 
allocation for stormwater discharges or indicate that such discharges are not a significant 
source and need no limit. 

d. Notwithstanding provisions in the MSGP, DEQ will propose a 
. permit thatn;qujtes 1{.13R\IPJ.?~o'la.l prior to allowing. a registrant to discontinue '' 

monitorihgan outfall or discharge pointJ1ased on a detel')Xlination bythe registrant that' 
the discharge from the outfall or discharge point is substantially similar to the discharge 
of another outfall or discharge point that is being monitored. However, D EQ may 
delegate this approval function to a city or county that is DEQ's agent for purposes of 
permit administration. This determination also may be incorporated into the approval of 
the stormwater pollution control plan (SWPCP) or an amendment to the plan, but it must 
be based on evidence maintained in the permit file. 

e. Notwithstanding the absence of specific provisions in the MSGP, 
DEQ will propose a permit that clearly requires a registrant to keep its SWPCP up•to,dat¢)1' 
l1!1d'iha\,m'"'es fai)l!r\.' to do ~oa pei;tpityiolation. DEQ also will clarify what is required 
to keep the plitn up.:to,date: · · · · · 



f. Notwithstanding provisions in the MSGP, DEQ intends to propose 
.a permitthatr(lq\lires a registrant to comply with all mandatory provisions in itsSWPCP 
and, that makes failure to do so a permffviolaifon. 

7. DEQ willp1·esent.the .. following issues to the Advisory Committee that will 
be convened as part of the 1200-COLS and 1200-Z permit reconsideration process: 

a. DEQ will ask its Advisory Committee to consider whether the 
minimum monitoring provisions in the MSGP should be increased, and specifically 
whether monitoring for benchmark and impairment pollutants should be required at least 
once each year unless there is adequate evidence that a facility does not discharge the 
pollutant. DEQ recognizes that the adequacy of monitoring is an important consideration 
with respect to evaluating the effectiveness of BMPs and ensuring that registrants control 
discharges as necessary to meet applicable water quality standards. 

b. DEQ will ask its Advisory Committee to consider additional 
requirements for registrants that repeatedly fail to meet benchmarks. The Committee's 
consideration will include a discussion of when such failures should lead to additional 
regulatory action and what the action might be. These additional requirements 
could include consideration of additional monitoring requirements, narrative effluent 
limits, or loss of coverage under the permit. DEQ recognizes that heightened scrutiny of 
registrants that routinely fail to meet benchmarks may be necessary to protect water 
quality and ensure that the coverage actually provided by the permit is consistent with the 
assumptions underlying the permit. 

c. DEQ will request that its Advisory Committee consider whether 
the minimum provisions in the permit for initial characterization of discharges 
be increased, including consideration of whether all applicants should be required 
to analyze discharges for any impairment pollutant. DEQ recognizes that this additional 
infom1ation might prove useful for determining whether potential registrants under a new 
general permit issued pursuant to this agreement are likely to be able to control 
discharges as necessary to meet applicable water quality standards or should be placed on 
an individual permit. The information also might be useful to DEQ in future years when 
DEQ is renewing or reissuing industrial stormwater permits. 

8. The parties recognize that circumstances outside the reasonable control of 
the Parties could delay compliance with the obligations imposed by this Agreement. This 
includes insufficient fimds being appropriated or appropriated funds not being available 
for expenditure by DEQ. It also includes catastrophic environmental events requiring an 
immediate or time-consuming response from DEQ. The obligations assumed by DEQ 
under this agreement are expressly subject to change if alteration in the underlying law 
would make fulfillment of any Party's obligation unlawful. 

9. In the event that DEQ is unable to meet any obligation(s) or deadline(s) 
set forth in this Agreement becanse insufficient funds are legally available, DEQ shall so 
notify Petitioners in writing as expeditiously as practicable after so determining. The 
notice shall show good cause, by written explanation with supporting documentation, 



justifying DEQ's position. IfDEQ so notifies Petitioners, the Parties agree to negotiate 
in good faith regarding any proposed modification to this Agreement. If the Parties are 
unable to reach an agreement thirty (30) days after DEQ notified Petitioners of 
insufficient funds, DEQ is excused from complying with its obligations under this 
Agreement. In such a case, Petitioners may recommence-a suit to challenge the validity · 
of the 1200-COLS and 1200-Z permits. 

10. JD:Jh\\eYent thatDEQ is unable to meet any obligation(s) or deadline(s) 
set forth in this Agreement for any reason other than those provided in Paragraph 9, DEQ 
shall so notify Petitioners in writing as expeditiously as practicable after so determining. 
The notice shall show good cause, by written explanation with supporting documentation, 
justifying DEQ's position. lfDEQ so notifies Petitioners, the Parties agree to negotiate 
in good faith regarding_ any proposed modification to this Agreement. Petitioners agree 
to wait for at least thirty (30) days after receiving DEQ's notice, before seeking to 
enforce the terms of this Agreement, pursuant to paragraph 11 of this Agreement, or 
recommence their challenge to the current 1200-Z or 1200-COLS permits.\. 

11. Dispute Resolution. In the event that any of the Parties believe that 
another Party has not complied with the terms of this Agreement, the Party who believes 
that a breach has occurred shall give all other Parties written Notice of the breach. The 
parties agree that they will attempt to resolve, through good faith negotiation, any issues 
identified in the Notice. If, however, the Parties cannot resolve the issues identified in 
the Notice within thirty (30) days of the date that the Notice was sent, the complaining 
Party may file an action in Multnomah County Circuit Court to enforce the terms of this 
Agreement. The Parties to this Agreement stipulate that the Multnomah County Circuit 
Court shall have jurisdiction over the Parties and over any action seeking to enforce the 
terms of this Agreement, and that such an action is not subject to or limited in any way by 
the provisions of ORS 183.480 et seq. 

12. IfDEQ fails to meet the timeline established in Paragraph 3 of this 
Agreement, nothing in this agreement will limit the authority of the Petitioners to refile 
the cases described in Paragraph 1 of this Agreement or to file new challenges to 
registrations under the 1200 Cols or 1200-Z permits. 



13. Attorney Fees. DEQ Agrees to pay petitioners $19,250 in attorney fees. 

14. Waiver. The waiver by a party of any breach of any provision of this 
Agreement by the breaching party, or the failure of the non-breaching party to insist upon 
strict performance of any provision of this Agreement shall not operate or be construed as 
a waiver of any subsequent breach by the breaching party. 

15. Counterparts. The parties agree that this Agreement may be executed in 
one or more counterparts, each of which shall be deemed an original, but alt of which 
shall constitute one and the same original. Signatures exchanged via facsimile or e-mail 
shall have the same force and effect as the original signatures. · 

16. Enforceability. In the event any portion, award, clause, phrase, sentence, 
or paragraph of this Agreement is declared void or otherwise unenforceable, the parties 
agree that such portions shall be considered severable and separable from the 
remainder, and the validity of the remainder of this Agreement shall remain unaffected. 

17. Entire Agreement. This Agreement represents the entire agreement 
among the Parties and may be modified or waived only by a writing signed by all Parties. 

18. Consultation. The Parties to this Agreement have had the opportunity to 
confer with counsel regarding this release. Each party's counsel has had the opportunity 
to prepare and cooperate in drafting this Agreement. 

Respondents DICK PEDERSEN, OREGON 
DEPARTMENT OF ENVIRONMENTAL 
QUALITY, and OREGON 
ENVIRONMENTAL QUALITY 
COMMISSION 

By: ___________ _ 

Name: __________ _ 

Title; ___________ _ 

Date: ___________ _ 

Petitioners NORTHWEST ENVIRONMENTAL 
DEFENSE CENTER, COLUMBIA 
RIVERKEEPER, and MARK RISKEDAHL 

By: __________ _ 

Name: __________ _ 

Title: ___________ _ 

Date: ___________ _ 
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State of Oregon 

Department of Environmental Quality Memorandum 

Date: 

To: 

From: 

Subject: 

Background 

May22, 2009 

Environmental Quality corr;ryssio~ ~ 
Dick Pedersen, Director j}.uli 
Agenda Item E, Action Item: Morsman contested case 

The Oregon Department of Environmental Quality implements 
environmental protection laws. Most people voluntarily comply with the 
laws; however, DEQ may assess civil penalties and orders to compel 
compliance or create deterrence. When a person or business does not agree 
with DEQ's enforcement action, they have the right to an appeal and a 
contested case hearing before an administrative law judge. 

On December 19, 2007, DEQ issued Phillip and Brigitte Morsman a 
Notice of Violation, Department Order and Civil Penalty alleging four 
violations: 

1. Failing to decommission the waste disposal well and failing to connect 
their 55-unit mobile home park to the City of Madras's sewer system in 
violation of their permit, ORS 468B.025(2) and OAR 340-044-
0015(3)(b); 

2. Discharging untreated or partially treated wastewater or septic tank 
effluent directly or indirectly onto the ground surface on or about June 18, 
2006, October 18, 23 and 25, 2006, in violation of OAR 340-071-0130(3); 

3. Pouring caustic soda into the waste disposal well in JUne 2006, in 
violation of their permit and OAR 340-044-0017(1); and 

4. Failing to report waste disposal well failures to DEQ within 24 hours 
on or about June 18, 2006 and October 18, 2006, in violation of their 
permit and OAR 468B.025(2). 

DEQ assessed civil penalties for violations one and two. The Morsmans 
appealed the Notice and Order on January 8, 2008, and a contested case 
hearing was held on July 25 and 30, 2008. Administrative Law Judge 
James Han issued a proposed Order on October 21, 2008, and 1he 
Morsmans petitioned the Environmental Quality Commission for review 
of the proposed Order on November 20, 2008 

Item E 000001 



Agenda Item E: Mersman contested case 
June 18-19, 2009, EQC Meeting 
Page 2 of 9 

On August 8, 2008, pursuant to OAR 340-044-0015(3)(b)(B), the 
Morsmans requested that Director Pedersen grant them a waiver from the 
·requirement to decommission their waste disposal well and connect to 
municipal sewer. On October 6, 2008, Director Pedersen denied the 
waiver request. On October 16, 2008, the Morsmans again requested 
waiver from Director Pedersen, which he denied on October 21, 2008. On 
October 28, 2008, the Morsmans requested a contested case hearing to 
review Director Pedersen's denial of their waiver request. A contested 
case hearing is scheduled before an administrative law judge for July 15, 
2009. 

Standard and The standard of proof for administrative proceedings is bya preponderance 
Burdens of Proof of the evidence. 

Pursuant to ORS 183.450(2), the proponent of a fact or assertion has the 
burden of proving that fact or assertion. DEQ has the burden to prove the 
. violations asserted in the Notice. The Morsmans do not deny that the 
violations occurred, but offer affirmative defenses to those violations, which 
means that the Morsmans have the burden of proving their defenses. 

Conclusions of the On October 15, 2008, the administrative law judge issued a proposed order. 
Administrative Judge Han concluded that: 
Law Judge 

1. The Morsmans violated Schedule D, Condition 5 of the permit, ORS 
468B.025(2), and OAR 340-044-0015(3)(b) by failing to decommission the 
waste disposal well and failing to connect to the city of Madras's sewer 
system since November 7, 2007. This was violation one. 

2. The Morsmans violated OAR 340-071-0130(3) by discharging untreated 
or partially treated wastewater or septic tank effluent directly or indirectly 
onto the ground surface on or about June 18, 2006, October 18, 2006, 
October 23, 2006, and October 25, 2006. This was violation two. 

3. The Morsmans did not violate Schedule D, Condition 7 of the permit and 
OAR 340-044-0017(1) by pouring caustic soda into the waste disposal well 
in June 2006. 

4. The Morsmans violated Schedule D, Condition 6 of the permit and ORS 
468B.025(2), by failing to report waste disposal well failures to DEQ 
within 24 hours on or about June 18, 2006. The Morsmans did not violate 
Schedule D, Condition 6 of the permit and ORS 468B.025(2) on October 
18, 2006. 

5. The Morsmans are subject to a civil penalty assessment in the amount of 
$194,342. . 
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Issues On Appeal The Morsmans' appeal relates only to violations one and two. 

Violation one: Failure to deconunission the waste disposal well and failure 
to connect to the City of Madras's sewer system, in violation of Schedule D, 
Condition 5 of the permit, ORS 468B.025(2) and OAR 340-044-00!5(3)(b). 

1. Availability of municipal sewer 

The Morsmans' argument: 
In their exceptions and brief, the Morsmans argue that municipal sewer 
is not reasonably available to their property due to the distance involved 
and that the potential cost to the Morsmans makes it unavailable. They 
argue that because the DEQ did not force the issue of connection 
immediately when the municipal sewer became available, the 
determination of availability should be based on the Morsmans' 
finances. 

DEQ's argument: 
The Morsmans' proposed interpretation of the term reasonably 
available is not supported by law. The Environmental Quality 
Conunission defined "reasonably available" in OAR 340-044-
00l 5(3)(b )(A)(i), which states: 

"(A) A sanitary sewer shall be deemed available to a property when, (i) 
A sanitary sewer is extended to within 300 feet from the property 
boundary for a single family dwelling or other establishment with a 
maximum design flow not more than 450 gallons per day, or 200 feet 
multiplied by the number of dwellings or dwelling equivalents for other 
establishments or greater flows." 

The rule is clear and unambiguous as to the conunission' s definition of 
reasonably available. The Morsmans' property is approximately 1700 
feet from the city sewer, which is within the area addressed by this rule 
as 200 feet multiplied by 55, or the number of dwellings or dwelling 
equivalents .. 

Judge Han's findings: 
"[The Morsmans] do not dispute that the city's sewer line is 
reasonably available at Lee Street, 1,230 feet from their trailer park. 
Under OAR 340-044-00 l 5(3)(b )(A)(i), sewer service would have 
been deemed available to the Morsmans' trailer park when the city's 
sewer was 11,000 feet from the park (55 dwellings times 200 feet). 
Accordingly, the Morsmans' failure to connect to the city's sewer 
after they received the DEQ's notice violated the terms of the 
permit." 
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2. A de facto waiver 

The Morsmans 'Argument 
The Morsmans argue that they have had a de facto waiver from the 
requirement that they connect to municipal sewer. They contend that 
because they were not asked to connect to municipal sewer when it was 
at the maximum distance away from their property, or 11,000 feet, that 
DEQ granted them an implicit waiver in 1999 by issuing a permit to 
operate the disposal well rather than connecting to municipal sewer. 
They also argue that DEQ has taken a position that the Morsmans 
would only have to connect to municipal sewer when it was financially 
practicable. 

DEQ 's Argument 
The waiver provision in OAR 340, Division 44 does not provide for an 
implicit waiver. It expressly states that only the director ofDEQ, on a 
case-by-case basis, may grant a waiver. 

Even if an implicit waiver was available under Division 44, the 
Morsmans failed to present any testimony or exhibits to prove this 
affirmative defense at the hearing. There is no evidence on the record 
that DEQ ever granted a waiver - de facto or otherwise. DEQ 
consistently and repeatedly told the Morsmans that they had only an 
interim permit and that they were required to connect to municipal 
sewer. The Morsmans have presented no evidence that disputes this. 

The rules provide a mechanism to seek a waiver of the requirement to 
connect to city sewer, and the Morsmans did not follow the legal 
procedure to seek a waiver until after the contested case hearing. 

Judge Han's findings: 
"The DEQ's interpretation of its waiver rule is both plausible and 
reasonably consistent with the rule's wording. I am required to defer 
to the DEQ' s interpretation of its own rules based on OAR 340-011-
0545(3). 

"The Morsmans did not request a waiver from the DEQ until the day of 
the hearing of this contested case." 

"The city's sewage line had been within 11,000 feet of the 
Morsmans' park for years. The DEQ had not required the Morsmans 
to connect to the sewage line because it was unclear whether the 
city's existing sewer lines had the capacity to receive the Morsmans' 
sewage and the DEQ was waiting for the city's new and larger 
sewage line to move closer to the Morsmans' park." 
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3. Exemption from liability under OAR 340-044-0015(3)(b )(B) 

The Morsmans' argument: 
The Morsmans argue that they should be exempt from the requirement 
that they decommission their sewage disposal well and connect to City· 
of Madras sewer system by OAR 340-044-0015(3)(b)(B), which 
provides: 

"On a case-by-case basis, the [director ofDEQ] may waive the 
requirement to connect to sewer if the [director of DEQ] determines 
that connection to the sewer is impracticable or unreasonably 
burdensome." 

The Morsmans allege that they do not have the finances to connect to 
the City sewer and therefore, the requirement is impracticable and 
unreasonably burdensome. 

DEQ 's argument: . 
The EQC may not consider the waiver provision of OAR 340-044-
00l5(3)(b )(B) as an affmnative defense because Judge Han did not 
have the jurisdiction to grant a waiver and because the issue is not ripe 
for appeal.1 Please see the background for more information or clarity 
on this issue. · 

Judge Han's findings: 
"The Morsmans did not request a waiver from the DEQ until the day 
of the hearing of this contested case. The rule provides that the 
waiver is within the discretion of the DEQ's director. The director 
has not ruled on the Morsmans' waiver request and it would be 
premature for me to do so now." 

4. No actual harm defense 

The Morsmans' argument 
The Morsmans argue that their disposal well causes no actual harm to 
the environment, and therefore they should not have to decommission it 
and connect to municipal sewer. They argue that the well is no deeper 
than it has ever been and that past testing shows that it poses no threat 
to the City of Madras drinking water wells. They also argue that the 

1 Because Administrative Law Judge Han did make findings of fact on the OAR 340-044-0015(3)(b)(B) issue and 
did opine that he did not find that the Morsmans had met their burden of proof in showing that they should be 
granted a waiver, both sides did brief this issue to the commission. However, since the he~ingthat resulted in this 
appeal today should not have covered this issue, and because the Morsmans have asked for a contested case hearing 
where the issue will be heard, this issue should not be considered in this appeal. 
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City of Madras gets its drinking water from the Deschutes Valley water 
supply and does not currently use the wells in Madras for its drinking 
water. 

DEQ 's argument 
The DEQ need not prove a violation actually causes environmental 
harm to enforce its rules and regulations. The Environmental Quality 
Commission promulgates many of its rules for the purpose of 
preventing environmental damage and human health hazards. 

DEQ has a duty to protect groundwater from pollution and is 
legitimately concerned about the potential impact of the Morsmans' 
disposal well on Madras's drinking water. Madras citizens use one of 
the three wells for drinking water during the summer when the water 
supply runs low. The City receives its drinking water from Deschutes 
Valley based on a renewable two-year contract. Deschutes Valley could 
choose to not renew this contract at any time. Finally, it is not 
acceptable or legal to pollute any waters of the state, regardless of 
whether they are used for drinking water. 

Judge Han's findings 
'These arguments were not persuasive. The Environmental Quality 
Commission made the policy decision to phase out disposal wells 
when alternative waste disposal systems become reasonably 
available. OAR 340-044-0010. The applicable rules do not require a 
showing of actual harm before the DEQ can require the well to be 
decommissioned. If an alternative disposal system has become 
reasonably available, it is no defense that the well has not failed since 
October 2006 and that the well has not actually contaminated 
groundwater. See City of Klamath Falls v, Environmental Quality 
Commission, 318 Or 532 (1994)." 

Violation 2: Discharge of untreated or partially treated wastewater or septic 
tank effluent directly or indirectly onto the ground surface, in violation of 
OAR 340-071-0130(3) on June 18, 2006 and October 18, 23 and 25, 2006.2 

1. October 18, 23 and 25, 2006 discharges of wastewater 

The Morsmans 's argument: 
The Morsmans do not dispute that wastewater discharged from their 
well to the ground surface on these dates, but they claim the affirmative 

2 Note that only the October 2006 discharges are at issue because the Morsmans did not take exception to Judge 
Han's ruling on the June 2006 discharges in their Exceptions and Brief. 
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defense that they are not responsible for the discharges because the well 
was sabotaged and therefore they should not be held liable. The 
Morsmans allege that a green sweatshirt and a wig were pulled out of 
the well. They further claim that the disposal well operated without 
discharge before and after the sabotage. They argue that discharges of 
sewage from the well do not mean the well has failed. 

DEQ 's Argument: 
The discharge is a strict liability violation, and therefore whether the 
Morsmans intended for the discharge to occur or not is only relevant in 
determining the mental state part of the civil penalty calculation. 
Further, it is more than likely that the well had been failing for much 
longer than just the month of October, as evidenced by the lush green 
grass in the path of the sewage leading to the ditch, in contrast to the 
dead brown grass in all other areas surrounding it. 

DEQ cannot be sure that the well was sabotaged. There are no photos 
putting a sweatshirt, wig or anything else at the well site and there is no 
report, police or other, to corroborate this allegation. When the well was 
drilled into, the baler retrieved no items \hat would have obstructed the 
well. It is also not known that any sabotage caused the well to 
discharge. Even after the Morsmans allegedly pulled the green 
sweatshirt out, the well continued to fail for a week. 

The well failed by definition. OAR 340-071-0100(66) states that a 
failing system means any system that discharges untreated or 
incompletely treated sewage or septic tank effluent directly or indirectly 
onto the ground surface or into public waters or that creates a public 
health hazard. Therefore, the Morsmans' well failed by definition. 

Judge Han's findings: 
"Neither OAR 340-071-0130(3) nor OAR 340-012-0060(1)(d) 

require intent or even negligence for a violation. Those 
considerations may be relevant to determine the amount of the civil 
penalty. But simply owning or operating a waste disposal system that 
discharges sewage onto.the ground--even ifthe discharge were due 
to vandalism-constitutes a violation. Likewise, the fact that the well 
overflowed during the pumping of the septic tank is enough for a 
violation and it is no defense that the DEQ did not allow the 
Morsmans to drill the well until October 26, 2006." 
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EQC Authority 

3 ORS 183.635. 

" ... The area uphill of the well head was dry and brown, while the 
brush below the wellhead was thicker and greener, and algae grew in 
the roadside ditch. These conditions showed that the discharge was 
not a one-time event; the disposal well had discharged nutrients and 
moisture onto the ground surface over an extended time." 

"On October 18, 2006, Mr. Baggett of the DEQ inspected the 
Morsmans' park and noticed sewage had come out of the well, 
flowed down the roadside ditch to a culvert under the public road, 
and accumulated on a highway embankment. A pumper truck was 
there pumping the septic tank. Mr. Morsman and the pumper truck 
operator pulled a green shirt and other materials out from the well. 
After Mr. Morsman pulled the materials out of the well, the well still 
drained slowly." 

EQC has the authority to hear this appeal under OAR 340-011-0575. 

DEQ's contested case hearings must be conducted by an administrative 
law judge.3 The proposed order was issued under current statutes and 
rules governing the Administrative Law Judge Panel. 4 

Under ORS 183.600 to 183.690, EQC's authority to change or reverse an 
administrative law judge's proposed order is limited, as follows: 

1. The EQC may not modify the form of the administrative law 
judge's proposed order in any substantial manner without 
identifying and explaining the modifications. 5 

2. The EQC may not modify a recommended finding of historical 
fact unless it finds that the recommended finding is not supported 
by a preponderance of the evidence. 6 Accordingly, the EQC may 
not modify any historical fact unless it has reviewed the entire 
record or at least all portions of the record that are relevant to the 
finding. 

3. The EQC may not consider any new or additional evidence, but 
may only remand the matter to the administrative law judge to take 
the evidence. 7 

4 ORS 183.600 to 183.690 and OAR 137-003-0501to137-003-0700. 
5 ORS 183.650(2). 
6 ORS 183.650(3). A historical fact is a determination that an event did or did not occur or that a 
circumstance or status did or did not exist either before or at the time of the hearing. 
7 OAR 137-003-0655(5). 
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Alternatives 

Attachments 

The rules implementing these statutes also have more specific provisions 
addressing how commissioners must declare and address.any ex parte 
communications and potential or actual conflicts of interest. 8 

(1) 1n addition, the EQC will not consider matters not raised before 
Administrative Law Judge Han unless it is necessary to prevent a 
manifest injustice. 9 The EQC will not remand a matter to the 
administrative law judge to consider new or additional facts unless the 
proponent of the new evidence has properly filed a written motion 
explaining why evidence was not presented to the hearing officer.10 

TheEQCmay: 

1. As requested by DEQ, issue a fmal order adopting Judge Han's 
proposed order; or 

2. Issue a fmal order· determining that the findings of fact were not based 
on a preponderance of the evidence, explain why and amend Judge 
Han's proposed order accordingly. 

A. The Morsmans' Reply to DEQ's Answering Brief, dated March 5, 2009 
B. DEQ's Answering Brief, dated February 13, 2009 
C. The Morsmans'. Exceptions and Brief, dated January 14, 2009 
D. Administrative Law Judge's Proposed Order, dated October 21, 2008 
E. Notice of Violation, Department Order and Civil Penalty Assessment, 

dated December 19, 2007 

Approved: 

Jane K. Hickman, Administrator 
Office of Compliance and Enforcement 

Report prepared by: Leah Koss, Environmental Law Specialist 
Phone: (503) 229-6408 

8 OAR 137-003-0655(7), referring to ORS Chapter 244; OAR 137-003-0660. 
9 OAR 340-0l l-0132(3)(a). 
10 Id at (4). 
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. ~ ()\ rQ)'"W 
BEFORE THE ENVIRONMENTAL QUALITY coMMiss10~ ~Lr u. 

OFTHESTATEOFOREGON 

IN THE MATTER OF: ) 
) 

PHILLIP and BRIGITTE MORSMAN, ) 
doing business as TOPS TRAILER ) 
PARK, ) 

Petitioners ) 
) 
) 

~~~~~~~~~~~~) 

DEQ Case No. WQ/D-ER-07-186 

OAR Case No.: 800409 

PETITIONER'S REPLY BRIEF 

Petitioners, Phillip and Brigitte Morsman, dba TOPs Trailer Park ("Morsmans"), 

submit this reply brief in response to the answering brief submitted by the Department on 

February 13, 2009. 

I. OVERVIEW 

The TOPs Trailer Park ("the park") has been in operation since the mid-1950s. 

The Morsmans are an older couple who have managed the TOPs Trailer park since 1974 

and then purchased the park in 1994 with a mortgage. The park has 55 to 60 units, almost 

all of which are older singlewides occupied by low income families and senior citizens. 

Almost all of the residents of the park own their singlewides.1 The park is in Jefferson 
' 

County on the west side of Highway 26 outside the city limits of the City of Madras. The 

This is financially significant because it means that while the Morsmans receive 
rental income for the pad they rent to residents of the park they generally do not receive 
rental income for the mobilehomes themselves. 

PAGE 1 PETITIONERS' REPLY BRIEF 
Michael F. Sheel1an 
Attontey at law 
33l26 Callahan Road 
Scappoo~e. Ore gun 97056 
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park is a major low income housing resource for the Madras area. 

The neawst City water well is approximately one third of a mile on the other side 

of Highway 26 (see DEQ ExhibitA-10). TOPs is atthe far upper left of the picture, and 

the yellow line across the highway leads from the TOPs drywell 1,682 feet to the City's 

well. Research on this well in the DHS Drinking Water Program records shows that there 

is no record of any sewage-related pollution of this well from the beginning of the 

available data in 2001 onward. (Exhibit R-43). 

The City's next nearest well is well #3, which is over a mile away from the park. 

(See DEQ ExhibitA-11). Again TOPS is at the very top of the page in the middle and 

follow the yellow line 5 ,315 feet to the well at the bottom middle of the page. Here also 

there was no claim made that there was any impact on this well from the drywell at TOPs 

due to the sabotage in 2006 or otherwise. And lastly it should be noted that the City of 

Madras gets its water supply from Deshutes Valley Water from a source almost 20 miles 

from TOPs and does not use either of these wells for its drinking water supplies. 

(Testimony ofMorsman and Morgan). 

The claim that the drywell posed a threat to the Madras water supply was 

empirically unsupported, Ther~ has been no evidence of any problem from 1954 when 

the system was constructed up to the time permits were required. 

\\\\ 

\\\\ 

\\\\ 
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II. THE CENTRAL ISSUE 

The DEQ Demands that the Morsmans Build A Sewer Line 2000 Feet 
Tlu·ough an Intervening Unsewered Residential Neighborhood to Connect 
to a City of Madras Sewer Line. 

A. The DEQ's Position 

The DEQ's position is that the Morsmans should be required to either build the 

sewer line regardless of cost or disconnect the residences in the park from the existing 

system, thereby forcing the closure of the park. 

The DEQ claims that its position is justified for the following reasons: 

1. DEQ mies say that an operation like the Morsmans' has to connect to a city sewer 

when that sewer is "available." The mle then defines "available" as being within 

approximately 11,000 feet (2+ miles) of the park. OAR 340-044-00 l 5(3)(b )(A)(i). 

2. The drywell at the park is 326 feet deep and this poses a threat to the City of 

Madras' drinking water wells. 

3. The existing septic system in the park has "failed." 

4. The City sewer is now within 2000 feet of the park. 

5. DEQ claims (Answer, p.12, lines 5-11) that the constmction cost estimates 

obtained by the Morsmans were not based on engineered plans, but only on phone 

conversations between Mr. Morsman and the companies. 

6. DEQ also asserts (Answer p.12, lines 12-15) that contrru.y to the claim of the 

Morsmans that the City refused to provide construction cost estimates for the 
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7. 

B. 

1. 

extension of the line from Lee Sh·eet to the park, that the city did provide such cost 

data in a letter dated April I, 2008. 

DEQ further claims (Answer, p.11 lines 17ff) that notwithstanding the Morsmans' 

financial condition or the cost of building the sewer line to Lee Street, the project 

is not "impracticable." This is so, the DEQ argues, because since the Morsmans 

were able to get cost estimates from engineering firms for doing the work, that 

must mean that the work is therefore "possible"and so therefore not 

"impracticable" as defined in Webster. (See p.11, footnote 13). 

TJ1e Morsmans' Response 

In response the Morsmans present the following points: 

There is an exception to the rnle cited by the DEQ requiring connection when a 

city sewer is within 2+ miles of the park. This exception allows the DEQ to waive 

the connection requirement: 

"On a case-by-case basis, the Director may waive the 
requirement to connect to sewer if the Director detennines 
that connection to the sewer is impracticable or 
unreasonably bui·densome." OAR 340-044-0015(3)(b)(B). 
(Emphasis added). 

Since the park has always been within 2+ miles ~f the City of Madras 

sewer, and the DEQ has never insisted that the Morsmans build a 

connection at that distance, the Morsmans have assumed that the staff, on 

behalf of the director, have over the years implicitly granted a de facto 

Michael F. Sheehan 
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2. 

3. 

4. 

waiver of the 2+ mile connection requirement, which at 2+ miles would 

clearly be financially impossible for the Morsmans. 

The City extended the city sewer to the new hotel property at Cedar Street2, one 

block below Lee Street, and the DEQ did not insist that the Morsmans connect at 

that point. 

This understanding on the patt of the Morsmans is suppmted by DEQ's Eastern 

Region Administrator Joni Hammond who has made it clear that the depa1tment' s 

"definition" of the rnle in this case is that "reasonably available" means 1/4 of a 

mile. See R-54, p.1. See also Hammond, R-54, p.2, iJ2: 

At the meeting "reasonably available" was defined as a 
location approximately 1/4 mile from the TOPS Trailer Park. 

and again, Hammond, R-54, p.3: 

Based on the number of dwelling units at the park, these rules 
would require TOPS to extend a sewer line up to 2.5 miles, 
while we have defined a reasonable distance in this case as 
approximately 114 mile. 

Thus the Morsmans (and their attorney) were taken aback at the hearing in front of 

Judge Han when the DEQ argued that there had never been a waiver, and that 

2 The geography is roughly that downtown Madras is more than a mile south of the 
park. Going north from downtown there is Cedar Street where the new hotel property is 
and where the city extended its sewer. Going another long block n01th is Lee Street 
where the sewer now stops. Lee Street is the city limits. North of Lee Street there is a 
residential neighborhood with no sewer. North of that neighborhood there is a large sage 
brush field and then the park. North of the park is again within the city limits and is all 
industrial leading up to the Madras airport. 
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without a formal written waiver request and a f01mal written waiver there could 

not be any waiver of the 2+ mile rule. 

5. The Morsmans then immediately filed a formal written request for a waiver. The 

residents in TOPs are overwhelmingly low income; revenue from the park is 

therefore limited. (Testimony ofMorsmans). The Morsmans testified as to their 

income from the park and from Social Secutity. The Morsmans presented their 

income tax statements in their request for a waiver to the director. These 

statements show that their net income was less than $15,000 in 2006 and less than 

$20,000 in 2007. (Attachment I to opening btief), The Jefferson County 

Assessor's sheet issued in June 2008 for the TOPs property shows the real market 

value of the property as $606,233. (Attachment2 to openingbl'ief). These two 

attachments were exhibits to the request for reconsideration of the waiver filed 

with the Director on October 16, 2008. There is a $700,000+ mortgage already on 

the park (Exhibit R-35, pp.1-3), recall that the Morsmans bought the park on a 

mortgage in 1994. 

6. The Morsmans asked for and received cost estimates from three engineering firms 

to build to Lee Street, and these are in the $400,000+ range. (Exhibits R-30, R-31, 
' 

R-32). This does not include regulatory approvals and system development 

charges (SDCs) from the City and County which would add somewhere around 

$30,000 to $35,000 to the bill. 

MichaelF. Shcelian 
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7. The Morsmans have asked their bank if it would be possible to get a $300,000 Joan 

to build the sewer line. (This is before it became apparent that the estimated cost 

would be in the $430,000 range). The response from the bank, based on the 

revenues generated by the park and the existing mortgage-and certainly taking into 

account the cun·ent very touchy nature of mortgage lending-was to refuse to make 

any such loan. (Exhibit R-36). 

8. DEQ claims (Answer,p.12, lines 5-11) that the construction cost estimates 

obtained by the Morsmans were not based on engineered plans, but only on phone 

conversations with engineering and construction firms. Yet the Morsmans solicited 

and received three estimates in writing from engineering and construction firms 

with experience in the area. (R-30, R-31 and R-32). Two of these estimates (Knife 

River and Hooker Creek Asphalt and Paving) were for $400,000 and $392,800 

respectively. The third estimate was for engineering plans from Tye Engineering 

& Surveying. Their bid just for preparing the engineering design plans was 

$35,450. (Exhibit R-31). Thus while it would have been more precise to have the 

engineering plans, the price for just those plans alone was $35,000+. Given the 

income of the Morsmans, and the fact that they had to pay out more than $20,000 . . 

in pumping charges during the week in October 2006 while the DEQ delayed in 

allowing them to clear the drywell shaft of the materials blocking it, they did not 

have another $35,000 in their savings account for formal engineering plans. Under 

these circumstances, and in te1ms of just getting a sense of the magnitude of the 
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costs likely to be involved, the two estimates from Knife River and Hooker Creek 

seemed adequate. The problem was made more difficult for the Morsmans since 

the city-having recently been involved in building the sewer from downtown to the 

new hotel-refused to provide any cost of construction data. (R-58). 

9. The DEQ in its answer also claims that the Morsmans' assertion that the City 

refused to provide construction cost data is "completely false" and that Madras city 

manager Morgan did provide cost data in a letter of April 1, 2008. A review of 

Mr. Morgan's letter of April 1, 2008 shows that the only cost information provided 

there related to city fees and charges and not construction costs, Mr. Morgan 

having already refused at that point to provide information on construction costs. 

We would be happy to provide a copy of the city's letter on request. 

12 10. Community Development Block Grant (CDBG) money had been solicited by the 

13 

14 

15 

16 

17 

18 

19 

20 

21 

City for the project some time ago but the application was in the end not sent in by 

the City because they could not make the showing that a majority of the families 

that would have access to the new sewer line would be low income, The problem 

was that though virtually all the families in TOPs are low income, the sewer line 

would have to be built through the residential neighborhood south of TOPs. This 

neighborhood, if you assume-as they did-that vacant lots would not be occupied 

by low income families, then meant that a low income majo1ity was missed by a 

hair. Thus the City abandoned the effmt to obtain CDBG funding. (Exhibit R-44). 
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1 11. In its Answer (p.11, lines 17ff and fn13) the DEQ claims that notwithstanding the 

2 Morsmans' financial condition and the cost ofbuilding the sewer line to Lee 

3 Street, the project is not "impracticable" because since the Morsmans were able to 

4 get cost estimates from engineering firms for doing the work, doing the work must 

5 therefore be "possible" and therefore not "impracticable" as defined in "Webster." 

6 (See p.11, footnote 13). Yet clearly this is not what is meant by "impracticable or 

7 unduly burdensome" in the language of the waiver rnle, which is clearly directed at 

-
8 financial impracticability or burden relative to those who would have to pay. 

9 12. The DEQ claims that the sewer system in the park has "failed." This claim is 

10 based on an idiosyncratic definition of the word "failed." When the well was 

11 blocked in 2006 there was a small amount of sewage that flowed onto the ground. 

12 Yet as soon as the well was cleared of the sweatshirt and other obstructions 

13 blocking it, the system was fully operational and has worked fine without any 

14 difficulty since then. 

15 13. The claim by the DEQ staff that the drywell operation poses a significant threat to 

16 

17 

18 

19 

20 

21 

the City's drinking water supply should be placed in context. First, the drywell has 

been there and in operation since approximately 1954 with no record of any 
I 

adverse impact on the City's wells. Second, as noted above, the nearest city well is 

approximately 1600 feet away on the other side of the highway, and the State's 

well testing data shows no sewer related contamination since the time testing 

began several years ago. The next nearest well is a mile away, and its too shows 
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1 11. In its Answer (p.11, lines l 7ff and fn 13) the DEQ claims that notwithstanding the 

2 Morsmans' financial condition and the cost of building the sewer line to Lee 

3 Street, the project is not "impracticable" because since the Morsmans were able to 

4 get cost estimates from engineering films for doing the work, doing the work must 

5 therefore be "possible" and therefore not "impracticable" as defined in "Webster." 

6 (See p.11, footnote 13). Yet clearly this is not what is meant by "impracticable or 

7 unduly burdensome" in the language of the waiver rule, which is clearly directed at 

-
8 financial impracticability or burden relative to those who would have to pay. 

9 12. The DEQ claims that the sewer system in the park has "failed." This claim is 

10 based on an idiosyncratic definition of the word "failed." When the well was 

11 blocked in 2006 there was a small amount of sewage that flowed onto the ground. 

12 Yet as soon as L'le well was cleared of the sweatshirt and other obstructions 

13 blocking it, the system was fully operational and has worked fine without any 

14 difficulty since then. 

15 13. The claim by the DEQ staff that the drywell operation poses a significant threat to 

16 

17 

18 

19 

20 

21 

the City's drinking water supply should be placed in context. First, the drywell has 

been there and in operation since approximately 1954 with no record of any 
' 

adverse impact on the City's wells. Second, as noted above, the nearest city well is 

approximately 1600 feet away on the other side of the highway, and the State's 

well testing data shows no sewer related contamination since the time testing 

began several years ago. The next nearest well is a mile away, and its too shows 
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no contamination. Finally, the city gets its drinking water from Deschutes Valley 

Water from a source approximately 20 miles away, and not from these wells. 

14. The Morsmans have made it clear that they would be willing to enter into an 

agreement with the City and the DEQ to connect to the City's sewer system when 

it comes close enough to be within their financial capability. And since the City is 

north, south and west of the park and is encouraging industrial development of the · 

city's airpo1t prope1ty to the north of the park, it would be reasonable to expect 

that the City would bring the sewer up through the Lee Street neighborhood at 

some point, perhaps with the assistance of stimulus or CDBG funding. When the 

cost can be brought within the Morsmans' reasonable financial capabilities they 

are ce1tainly willing to contribute to the connection cost and resolve this ongoing 

dispute. 

III. CONCLUSIONS 

. The Morsmans are a hard working older couple that live in, manage and repair and 

run the TOPs Trailer Park on a day to day basis. The park has 55 resident families almost 

all of whom are elderly or low income and almost all of whom reside in and own their 

own singlewide manufactured homes. The revenues from the park are not substantial. 

The impact of the current economic recession is significant in the Madras area, with 

unemployment in Jefferson County as of January at 16.2 percent. Were the park to be 

forced to close, the families in the park would be forced to leave. Most if not all would 

have to abandon their singlewides, since it would be expensive to move them, parks that 
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I would accept these older homes are ve1y limited, and the costs to place and reconnect in a 

2 new park even if one could be found, would be significant. 

3 The Morsmans attempted to present evidence on these matters in the contested 

4 case proceeding, but the testimony. of Maura Schwartz (the Morsmans' expert witness), 

5 and of residents of the park was refused. Judge Han held that only the impacts on the 

6 Morsmans and not the impacts and burden on the low income families in the park were 

7 relevant in determining whether ordering the Morsmans to either find the money to 

8 construct the sewer or close the park and render the residents homeless, was "unduly 

9 burdensome" in te1ms of the waiver provision of the rules. 

10 In all this then we have proof offered by the Morsmans in the form of their 

11 testimony along with the income tax information presented in their request for a waiver 

12 (Attachment 1 to the Morsmans' opening brief). We presented exhibits showing that the 

13 cunent mortgage substantially exceeds the market value of the property. (Attachment 2 

14 to the opening brief). We have the three construction cost estimates presented by the 

15 Morsmans showing that the costs are well out of their income capability to finance. (R-

16 30, R-32 and R-32). We have the letter from the Morsmans' own bank (R-36) refusing a 

17 loan request of even $300,000, and this was before the much higher estimates in the 

18 $400,000 range were received from the construction companies. And then there are the 

19 various application fees and other city related costs which would be applicable as well. 

20 The DEQ says yes, but you have to balance that against the threat of the drywell at 

21 327 feet to the drinking water supplies of the City of Madras. And this is a legitimate 
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question. Our response is that the drywell has not been deepened (R-24), the "threat" is 

no worse than it has ever been in the course of its operation since the mid-fifties (R-23). 

The d1ywell and septic system are cun·ently fully operational. The problems in 2006 were 

due to a clogging of the well shaft and a resultant spill on to the ground; that problem has 

been repaired; the d1ywell and septic system have been fully operational and permitted 

since then. There has been no evidence of any impact of the drywell on the two nearest 

city wells according to the state well testing data, and the City gets its water supply from 

Deschutes Valley Water from a source 20 miles away in any event. 

The DEQ did.not consider the threat to the City's water supply to be so compelling 

when the City sewer was within 2 miles, as it has been for decades; it did not consider the 

threat so compelling before the city sewer was brought to Lee Street. In these times to 

:insist that the Morsmans either come up with somewhere approaching half a million 

dollars or close the park, is to mandate the min of the Morsmans, the Joss of housing to 55 

low income or elderly families, and a substantial increase in economic misery in Jefferson 

County. Under these circumstances would it not make more sense to have the City apply 

again for CBDG funding and perhaps stimulus money along with bond funding to bring 

the sewer up through the intervening residential neighborhood to the park, and then the 

Morsmans would pay the city fees and a reasonable charge over time to finance the 

connection from that point? Why does the DEQ insist on a result that would result in a 

disaster? The rule provides that "the director may waive the requirement to connect to 

sewer if the Director dete11nines that connection to the sewer is impracticable or 
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unreasonably burdensome." In these times and under these circumstances it makes sense 

for the City and the state (CDBG) to come up with a plan to provide this public resource 

in a way that does not cause a disaster to this number of families. The Morsmans are 

willing to do their share, but they are not financially capable of bearing the entire burden 

at the outset when the burden is of this magnitude and complexity. 

Dated this 4th day of March, 2009, 

.Jtjd~ 
Michael F. Sheehan, OSB #88126 
Attorney for Respondents Phil and Brigitte 
Morsman 

20 3c:.\Law\Mcrs1nans\BriefREPLY3March09 
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1 

2 

BEFORE THE ENVIRONMENTAL QUALITY COJ\1MISSION 

OF THE STATE OF OREGON 

3 IN THE MA TIER OF: ) 
PHILLIP AND BR!GITTTE MORSMAN, ) 

4 · Doing business as Tops Trailer Park, ) 

5 

6 
Respondents. 

) 
) 
) 

DEPARTMENT'S ANSWERING BRIEF 
No. WQ/D-ER-07-186 

JEFFERSON COUNTY 

7 The Department ofEnvirorunental Quality (Department) submits this Answeriug Brief to 

8 the Environmental Quality Commission (Commission) fot its consideration in the appeal of the 

9 Administrative Law Judge's (ALJ' s) Proposed Order in Notice of Assessment of Civil Penalty No. 

10 WQ/D-ER-07-186 (Notice), filed by Phillip and Brigitte Morsman, Respondents. 

11 I. INTRODUCTION 

12 Mr. and Mrs. Morsman purchased the Tops Trailer Park iu 1994. The Department issued 

13 the Morsmans Water Pollution Control Facilities (WPCF) Permit No. 4400 (the Permit) in 1999 for 

14 the temporary use of their waste disposal well. On several occasions iu June and October 2006, the 

15 well discharged sewage onto the ground surface at the Park. On December 19, 2007, the 

16 Department issued the Morsmans Notice of Violation, Department Order and Assessment of Civil 

17 Penalty No. WQ/D-ER-07-186 (Notice) in the amount of$194,842. The Morsmans appealed and a 

18 contested case hearing was held before Administrative Law Judge (ALJ) James Han on July 25 and 

19 30, 2008. ALJ Han concluded that the Morsmans were liable for three of the four violations cited in 

20 the Notice, for the Department Order, and for a civil penalty of $192,842. On November 20, 2008, 

21 the Morsmans filed a Petition for Review with the Commission. The burden of proof in 
• 

22 admiuistrative law cases is a "preponderance of the evidence" and ALJ Han found that the 

23 Department met its burden. In the following Answering Brie~ DEQ will address the Morsmans' 

24 main arguments below and address the Morsmans' specific exceptions to the proposed order as 

25 they arise in the context of the broader arguments. 

26 Ill! 

27 Ill/ 
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1 II. ADMINISTRATIVE LAW JUDGE'S CONCLUSIONS 

2 The ALJ concluded that: (1) Respondents violated Schedule D, Condition 5 of the Pennit, 

3 ORS 468B.025(2)1 and OAR 340-044-0015(3)(b)2, by failing to decommission the waste disposal 

4 well and failing to connect to the City ofMadras's sewer system since November 7, 2007; (2) 

5 Respondents violated OAR 340-071-0130(3)', by discharging untreated or partially treated 

6 wastewater or septic tank effluent directly or indirectly onto the ground surface on or about June 18, 

7 2006, October 18, 2006, October 23, 2006 and October 25, 2006; (3) Respondents did not violate 

8 Schedule D, Condition 7 of the Pennit and OAR 340-044-0017(1) by pouring "caustic soda" into 

9 the waste disposal well in June 2006; ( 4) Respondents violated Schedule D, Condition 64 of the 

10 Penni! and ORS 468B.025(2), by failing to report waste disposal well failures to the Department 

11 within 24 hours on or about June 18, 2006, but Respondents did not violate this condition or statute 

12 on October 18, 2006; and (5) Respondents are subject to civil penalties of $192,842 for Violation 1 

13 and $1,500 for Violation2. (Proposed Order, pages 7-8) 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

Ill. COMMISSION ACTION REQUESTED 

The Department requests that the Commission issue a Final Order upholding the 

Administrative Law Judge's Proposed Order. 

Ill/ 

/Ill 

Ill/ 

1 No person shall violate the conditions of any waste discharge permit issued under ORS 468B.050. 
2 OAR 340-044-0015(3) No person shall cause or allow Class V injection systems injecting sanitary waste, sewage, 

~~:g~~~~~~)~~~~;~~~~O~~~r~~~~~;'.i~~~~~J.holes or sewage drill holes, except as allowed under OAR 340- 1 

(b) After January 1, 1983, use of existing sewage drain holes or sewage drill holes is prohibited unless municipal 
sanitary sewer service is not available to the property. Except for single family residences, use of an existing sewage 
drain hofe must be authorized by a permit. 
(B) Within 90 days after sanitary sewer service is available to a property, the owner of that property shall make 

connection to the sewer and shall abandon and decommission the sewage drain hole in accordance with OAR 340-
044-0040. On a case-by'-case basis, the Di~ector may waive the requirement to connect to sewer ifthe Director 
determines that connection to the sewer is impracticable or unreasonably burdensome. 
3 OAR 340-071-0130(3) Prohibited discharges of wastewater. A person may not discharge untreated or partially 
treated wastewater or septic tank effluent directly or indirectly onto the ground surface or into public waters. Such 
discharge constitutes a public health hazard and is prohibited. 
4 "If any waste disposal well covered by this permit fails and is unable to dispose of drain the amount of sewage 
discharged to it, the permittee shall contact the Department within 24 hours." (Permit Schedule D, Condition 6) 
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I IV. APPLICABLELAW AND POLICY 

2 If the Commission modifies the ALJ's Proposed Order or the findings of fact within in any· 

3 substantial manner,5 the Commission must identify the modifications and provide an explanation as 

4 to why it made those modifications. (OAR 137-003-0665(3)) Additionally, the Commission may 

5 only modify a finding ofhistorical fact made by the administrative law judge ifthe Commission 

6 determines that the finding made by the ALJ is not supported by a preponderance of the evidence in 

7 the record. (OAR 137-003-0665(4)) 

8 V. DISCUSSION 

9 A. Violations at issue and supporting findings of fact (FOF\ 

I 0 ALJ Han found that the Morsmans were liable for Violations I, 2 and 4, but not liable for 

11 Violation 3, based on the evidence in the record. Therefore, only Violations I, 2 and 4 are at 

12 issue in this appeal to the Commission. 

13 1. Violation 1: Failing to decommission the waste disposal well and connect to the City 

14 sewer system. 

15 ALJ Han found that the Department proved by a preponderance of the evidence that 

16 Respondents failed to decommission the waste disposal well on their property and failed to. 

17 connect to the City of Madras sewer system. (Proposed Order, Conclusion of Law I) DEQ first 

18 made the Morsmans aware of the fact that they would have to connect to municipal sewer in 

19 1997 when Jefferson County and DEQ representatives met with Mr. Morsman regarding 

20 connection of a mobile home to the park's waste disposal well. ALJ Han notes, "The DEQ 

21 allowed the connection on the condition that the Morsmans sign a written agreement with the 

22 City of Madras to connect to the City's swage service when it became available." (Proposed 

23 Order, FOP 4, pg.3) Subsequently, the Department sent several letters and issued two permits to 

24 the Morsmans notifying them that their Water Pollution Control Facilities Permit (the Permit) 

25 was an interim permit only and that they would have to connect to the City's sewer system. At 

26 

27 5 ORS 137-003-0665(3): " ... any agency modifies proposed order in a "substantial manner" when the effect of the 
modifications is to change the outcome or the basis for the order or to change a finding of fact." 
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1 no time did the Morsmans respond to these letters or object to any of the conditions of the 

2 permits they applied for. (Proposed Order, FOF 6, 7, 8, 12) The Morsmans were again notified 

3 in person that they were required to connect to City sewer at a meeting with City, County and 

4 DEQ representatives on October 25, 2006. At this meeting, the Morsmans agreed to connect to 

5 City sewer and agreed to sign a Mutual Agreement and Order (MAO) to this effect in exchange 

6 for receiving a letter permit from the Department to drill into their waste disposal well. The 

7 Morsmans never signed a MAO and ultimately refused to decommission their well and connect 

8 to City sewer in violation of OAR 340-044-0015(3). 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

2. Violation 2: Discharges of sewage onto the ground surface. 

ALJ Han found that the Department proved by a preponderance of the evidence that 

Respondents' waste disposal well discharged untreated or partially treated sewage onto the 

ground surface on June 18, October 18, October 23 and October 25, 2006. (Proposed Order, 

Conclusion of Law 2) Keith Bedell testified to his observations on June 18, 2006 ofliquid 

pouring from the well-head, toilet paper and puddles that smelled of sewage and to his photos 

from that day. (Proposed Order, FOF 15) While the Morsmans claimed during the hearing that 

the ground was wet from their draining of their pool, ALJ Han did not find this explanation 

credible. The pool is 200 feet from the well-head and next to the road, so the puddles around the 

well-head would not be from pool drainage, which would have flowed to the road. (Proposed 

Order, FOF 16) Also, naturally, the pool water would not contain toilet paper and smell of 

sewage. (Proposed Order, Opinion, pg 12) 

Rich Black testified to his observations on October 17, 2006 of sewage discharging and 

' 
flowing to the roadside ditch. He testified to observing toilet paper, suspended solids and 

smelling sewage. His photos portray lush, thick green grass below the well-head as well as algae 

in the ditch, as opposed to the dry, brown brush above the well, evidencing repeated discharge of 

nutrients from the well. (Proposed order, FOF 17) On October 18, 2006, Bob Baggett observed 

that sewage had discharged from the well in an amount sufficient to flow off the property, down 

to the roadside ditch, through a culvert and to accumulate on a highway embankment. (Proposed 
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1 Order, FOP 18) On October 23, 2006, Bob Baggett once again witnessed sewage flowing from 

2 tbe well-head, off the property and into the roadside ditch. (Proposed Order, FOP 20) On 

3 October 25, 2006, DEQ representatives, including Mr. Baggett, again observed sewage flowing 

4 from the well-head, off tbe property and into the roadside ditch and noted that the flow was 

5 greatertban tbat on October 18, 2006. (Proposed Order, FOP 21) 

6 3. Violation 4: Failing to report discharges of sewage to the Department within 24 hours 

7 ALJ Han found that tbe Department proved by a preponderance of tbe evidence that 

8 Respondents failed to report the discharge of sewage from their waste disposal well within 24 

9 hours on June 18, 2006. (Proposed Order, Conclusion ofLaw4) In his Opinion, ALJ Han 

10 recognizes that the purpose of the condition of the Morsmans' Permit requiring them to report to 

11 DEQ any discharge within 24 hours is to allow tbe Department to determine tbe means by which 

.12 . a well will be fixed since these wells are supposed to be abandoned rather than repaired. The 

13 Morsmans did not report tbe well failure within 24 hours of the June 18, 2006 discharge and 

14 tbereforetheyviolated tbeirPermit and ORS 468B.025(2). Regardingthe October 18, 2006 

15 discharge, ALJ Han concluded tbat even !bough tbe Morsmans did not contact DEQ, they did not 

16 violate the Permit because tbe Department discovered tbe discharge and therefore tbe purpose of 

17 the condition was satisfied. (Proposed Order, Opinion, pg. 13-14) 

18 B. Respondents' Main Arguments 

19 The Morsmans do not dispute that they have not decommissioned their waste disposal 

20 well, that they have not connected to City sewer, that tbeir well discharged sewage onto the 

21 ground surface, or tbat tbey did not contact the Department within 24 hours of these discharges. 

' 
22 The Morsmans do not claim tbe violations did not occur - only that they have affirmative 

23 defenses which they contend excuse these violations. As the proponent of these affirmative 

24 defenses, Respondents carry the burden of presenting evidence to support their position. 6 

25 Ill/ 

26 

27 6 ORS 183.450(2) The proponent of a fact or position in a contested case has the burden of presenting evidence to 
support the fact or position. 
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Only Violations I and 2 will be discussed below, as Respondents did not take exception to ALJ 

Han's ruling on Violation 4 in their Exceptions and Brief. 

1. Violation 1: Respondents contend that connection to municipal sewer is not 

"reasonably available" and that they have either been granted a waiver by the 

Department, or that the waiver provision of OAR 340-044-0015(3)(b)(B) exempts them 

from liability. 

a. The Morsmans' claim that connection to municipal sewer is not reasonably 

available. 

The Morsmans first argue that connection to the City of Madras sewer is not reasonably 

available to their property. In their Exceptions and Brief, they take exception to Judge Han's 

conclusion of law and state that" ... the location of the city's sewer system was not indeed 

"available to the property," given the distance involved and the cost relative to the financial 

resources of the Morsmans ... " (Exception no. 2, pg. 2) On its face, this argument fails because 

the term "reasonably available" is defined by rule. The Commission's ruie states: 

(A) A sanitary sewer shall be deemed available to a property when, 
(i) A sanitary sewer is extended to within 300 feet from the property boundary 

for a single family dwelling or other establishment with a maximum design 
flow not more than 450 gallons per day, or 200 feet multiplied by the number 
of dwellings or dwelling equivalents for other establishments or greater flows. 

The rule is clear on what constitutes reasonably available. It is not open to interpretation 

to include consideration of cost, finances or anything else in determining what is "reasonably 

available." The Morsmans do not dispute that not only is their property within 11,000 of the 

City sewer system (200 feet x 55 dwellings), but that it is only approximately 1, 700 feet from the 

City sewer. There is no dispute that under the law, City sewer is "reasonably available" to the 

Morsmans' property. Judge Han further notes in the Proposed Order: 

The Morsmans have not complied with the DEQ's notice. They do not dispute 
that the city's sewer line is "reasonably available" at Lee Street, 1,230 feet from 
their trailer park. Indeed, under OAR 340-044-0015(3)(b)(A)(i), sewer service 
would have been "deemed available" to the Morsmans' trailer park when the 
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city's sewer was 11,000 feet from the park (55 dwellings times 200 feet). 
Accordingly, the Morsmans' failure to connect to the city's sewer after they 
received the DEQ's notice violated the terms of the Permit. (Opinion pg. 10) 

b. The Morsmans' claim that they have been granted a waiver. 

Next, the Morsmans argue that DEQ has granted them a waiver by allowing them to 

operate the waste disposal well on a permit in the past. They argue that because they were not 

ordered to connect to City sewer at 11,000 feet away, that they already have a waiver from DEQ. 

This argument fails for many reasons. First, the record is clear that DEQ never granted the 

. Morsmans a waiver. The Morsmans provide no evidence of a written waiver, a letter, notes from 

a meeting or anything at all that evidences DEQ granting them a waiver. Secondly, the first time 

the Morsmans have argued they thought they had a waiver was in their Exceptions and Brief to 

the Commission. Over the many years ofletters, permit applications, inspections, meetings, 

informal discussions and even a hearing, they never argued that they should not have to connect 

to City sewer because they thought they had a waiver from the Department. Thirdly, the 

Morsmans requested a waiver from the DEQ Director on July 29, 2008, evidencLng the fact that 

they knew they did not already have a waiver. The Director denied the waiver request. 

Finally, DEQ's actions and interactions with the Morsmans since 1997 have made clear 

that they did not have a waiver from application of the rule and that one was not considered. 

Judge Han notes in his Findings of Fact that the Morsmans have known since 1997 that they 

would be required to connect to City sewer and that any permit granted to them was temporary 

only. In Findings of Fact Nos. 4-8 and 12, Judge Han states: 

"In February 1997, Jefferson County and DEQ representatives met with Mr. 
Morsman regarding his application to connect a mobile home trailer to the trailer 
park's sewage system. The DEQ allowed the connection on the condition that the 
Morsmans sign a written agreement with the City of Madras to connect to the City 
of Madras's sewage service when it "became available." ... By a letter dated 
April 26, 1999, the DEQ warned the Morsmans that their failure to apply for the 
permit violated its rules ... The letter also stated that waste disposal wells are 
considered potential hazards and must eventually be eliminated ... the DEQ 
issued permit No. 4400 (the Permit) in August 1999 with a cover letter that asked 
the Morsmans to 'read the permit carefully to become familiar with the terms and 
conditions to which [the Morsmans] must comply' ... Schedule D, condition 5 of 
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the Permit stated: 'Waste disposal wells are considered interim disposal systems 
and, upon availability of an area-wide sewerage facility, the waste disposal well 
or wells shall be abandoned' ... The Morsmans did not object to any of the 
Permit's terms. The Morsmans applied to renew the Permit on November 23, 
2001, and the DEQ renewed the Permit on the sarrie terms as the original permit." 

No Agency communication could reasonably have led the Morsmans to believe they had 

anything but a temporary permit and that they would be required to connect to City sewer. 7 

Notably, the April 26, 1999 letter mentioned in the block paragraph above also stated: " ... you 

may continue to use the well until such time in the future you propose to expand or change the 

use of the mobile home park or should the disposal well fail." Therefore, the Morsmans were 

on notice that once the well failed, if not sooner, they would then be required to decommission 

the well and connect to city sewer. Completely consistent with this letter, it was in October 2006 

that DEQ met with the Morsmans and discussed the necessity of connecting to the City of 

Madras sewer. Further, the Morsmans had opportunity when reviewing their temporary Permit 

to object to the terms or notify DEQ that they thought they had a waiver from the Permit 

condition to connect to municipal sewer. At no point did the Morsmans express a belief that they 

had a waiver from the rule. Judge Han further notes in Findings of Fact Nos. 22-24 and 27: 

"On October 25, 2006, representatives of the DEQ and the City of Madras met 
with the Morsmans regarding the failure of the Morsmaris' sewage system ... city 
representatives told the Morsmans that the city was in the process of bringing its 
main sewage line across the highway toward the Morsmans' trailer park and the 
line would reach Lee Street, a quarter-mile from the park, by July 2007. The 
DEQ told the Morsmans that an alternative to their disposal well had thus become 
reasonably available and that they must decommission the park's well and 
connect to the city's sewer line when it reached Lee Street. The DEQ, city 
representatives, and the Morsmans discussed the hook~up costs extensively and 
the Morsmans had enough information to understand the approximate cost to 

' hook-up to the city sewer line. The Morsmans agreed to decommission the park's 
well, connect to the city's sewer, and sign a Mutual Agreement and Order (MAO) 
confirming the agreement. .. Based on the Morsmans' agreement to connect to 
the city sewer as soon as it reached Lee Street and to enter into the MAO, on 
October 26, 2006, the DEQ issued a letter permit to the Morsmans allowing them 

7 Likewise, Judge Han did not "uphold" any sort of sudden and arbitrary change in the Department's position as the 
Morsmans claim in the Exceptions and Brief, Exception 10. To the contrary, it is clear that DEQ has made the same 
assertion of the same requirement over and over again -that the Morsmans' permit was temporary and that they 
would have to connect to municipal sewer. Judge Han made no finding of fact regarding a change in position and 
therefore, he made no such ruling upholding one either. 
Page 8 - DEPARTMENT'S ANSWERING BRIEF CASE NO. WQ/D-ER-07-186 

Item E 000031 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

Attachment B 
June 18-19, 2009 EQC Meeting 
Page9of18 

to hire a well driller to clear out any obstructions in the well. The letter permit 
referred to the Morsmans' "verbal agreement" at the October 25, 2006, meeting to 
"enter into a Mutual Agreement and Order requiring connection to City sewer." 
The Morsmans did not object to or otherwise respond to the statements in the 
letter permit." 

It is completely unreasonable to interpret the DEQ's meeting, the attempted MAO, or the 

letter permit as any sort of"waiver" from the rule to decommission and connect to City sewer. It 

is more than clear that the Morsmans understood this to be DEQ's position as evidenced by their 

agreement to connect to city sewer. 8 This last minute attempt in their Exceptions and Brief to 

claim that they thought they had a waiver and therefore should be exempt from the rules is not 

credible and not supported by the evidence. 

The Morsmans also allege in their Exception and Brief that DEQ has a "past practice" of 

looking at "the facts and the waiver portion of the rule, it being clear that to look only at the '200 

feet x units' would cross the line to 'impracticable or unreasonably burdensome' and create a lot 

of hardship and homelessness in situations like this." (Discussion, pg. 11) Since the Department 

has never considered a waiver request before the Morsmans' request, the Department has no 

"past practice" with the waiver provision and has never interpreted the "reasonably available" 

definition to be anything other than the definition that is given - in this case, 200 feet x the 

number of units. The Morsmans' argument lacks any supporting evidence at all of past cases 

where the Department has executed this "past practice." Further, Judge Han notes in his Finding 

No. 27 that the Department did not require connection to municipal sewer when they first spoke 

with the Morsmans in 1997, because at that time it was unclear whether the City's existing sewer 

lines had the capacity to receive the Morsmans' sewage-an additional 55-60 households 

• 
connected to the system. (Finding No. 27, pg. 6) 

8 In their Exceptions and Brief, the Morsmans claim in Exception 6 that ~'Judge Han's finding No. 24 that the 
Morsmans agreed to connect to connect to the city sewer as soon as it reached Lee Street citing exhibit A-25" is 
false. The go on to say that the Morsmans did not agree to connect at Lee Street and that there is no mention of Lee 
Street in exhibit A-25. What the Morsmans fail to mention in their Brief is that Judge Han also cited the testimony 
of Bob Baggett in making that Finding and Mr. Baggett testified, along with Eric Nigg, that they had agreed to 
connect at Lee Street- this was in fact the only point of connection discussed at the October 25, 2006 meeting. 
Judge Han's finding No. 24 further points out that Mr. Morsman testified !hat "the Morsmans did not object to or 
otherwise respond to the statements in the letter permit" - i.e. claim that they were contrary in any way to what they 
had agreed upon at the meeting. The agreement is also evidenced in Respondent's Exhibit R54. 
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1 At page 11 of their Brief, the Morsmans go on to state what they consider the 

2 Department's position to have been - "that the Morsmans would have to connect to the sewer 

3 only when the cost to do so was financially 'practicable."' Again, this is not credible because the 

4 evidence on the record shows that every single communication with the Morsmans, whether in 

5 writing or in person, notified them that the permit was temporary, that they would have to 

6 decommission their well and connect to city sewer, and at no time did any of these 

7 communications include the notion that they had a waiver. The Morsmans suggest that the fact 

8 that the Department worked with them for years before resorting to formal enforcement exempts 

9 them from liability under the law. 9 This argument is illogical and unsupported by the evidence. 

10 c. The Morsmans' claim that they are exempt from liability under OAR 340-044-

II 0015(3)(B)Cb). 

12 The Morsmans' final exception to the Order requiring them to decommission their waste 

13 disposal well and connect to City sewer is that the waiver provision of OAR 340-044-

r' 14 0015(3)(b)(B) exempts them from liability. It states: 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

/Ill 

(b) After January 1, 1983, use of existing sewage drain holes or sewage drill holes 
is prohibited unless municipal sanitary sewer service is not available to the 
property. Except for single family residences, use of an existing sewage drain hole 
must be authorized by a permit. 
(B) Within 90 days after sanitary sewer service is available to a property, the 
owner of that property shall make connection to the sewer and shall abandon and 
decommission the sewage drain hole in accordance with 9AR 340-044-0040. On 
a case-by-case basis, the Director may waive the requirement to connect to sewer 
if the Director determines that connection to the sewer is impracticable or 
unreasonably burdensome. 

9 The Morsmans suggest-in their Exceptions and Brief that a letter from Joni Hammond evidences a change in the 
Department' definition for "reasonably available." (Exhibit R54) Ms. Hammond merely points out the fact that tbe 
rule defines connection to be reasonably available in the Morsmans' case at 11,000 feet, while the Department 
allowed tbem to wait until the City was finished bringing tbe sewer line up to only I, 700 feet away since that 
construction was in progress and happening within a few months. The point of the letter, and what is stated in the 
letter, is tbat the I, 700 foot mark was agreed upon at the meeting by DEQ, the City, the County and the Morsmans 
to be the point at which they would connect to City sewer. The meeting was held due to several instances of failure 
of the well that re.Suited in discharging significant amounts of sewage onto the ground surface. Despite the 
agreement that the Department and the Morsmans came to, the Morsmans later refused to sign a Mutual Agreement 
and Order requiring them to connect to City sewer, and that ip. tum brought about this enforcement action. 
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1 As Judge Han noted in his Opinion, this argument is untimely, as the Morsmans had not made a 

2 request for a waiver at the time of the hearing, and because the decision is not Judge Han's to 

3 make -the waiver may only be granted by the Director ofDEQ.10 The Morsmans have since 

4 made a request to the DEQ Director, which the Director denied. The Morsmans have asked for a 

5 contested case hearing on the denial of their waiver request and a contested case hearing will be 

6 held on the matter. Therefore, a consideration of the waiver provision as a defense to the 

7 requirement that the Morsmans connect to city sewer is untimely and inappropriate in this 

8 appeal. ll 

9 However, because the Morsmans have made it an issue in their Exceptions and Brief, the 

10 Department will address why the evidence does not merit a waiver even if one could have been 

11 granted by the ALJ. The Morsmans did not present any evidence that connecting to City of 

12 Madras sewer is impracticable and they failed to make a credible case that the burden on them is 

13 unreasonable or that it outweighs the public health and environmental benefits from 

14 decommissioning the well. 12 Judge Han found that the Morsmans provided inadequate evidence 

15 to support their affirmative defense that the requirement that they connect to city sewer as 

16 required by law is "impracticable" or "unreasonably burdensome." (Proposed Order, Opinion, 

17 pgs. 10-11) ALJ Han noted that the Morsmans themselves provided evidence that connection to 

18 City sewer is in fact "practicable" using the Webster's common dictionary defmition of the term 

19 "irnpracticable."13 He notes in his Opinion that the Morsmans presented two tentative bids from 

20 contractors showing that construction is possible and that they are willing and able to do the 

21 

22 

23 

24 

25 

26 

27 

10 In the Proposed Order, Judge Han states: "The Morsmans did pot request a waiver from the DEQ until the day of 
the hearing of this contested case. The rule provides that the waiver is within the discretion of the DEQ's director. 
The director has not ruled on the Morsmans' waiver request and it would be premature for me to do so now:" 
(Opinion, pg. 11) 
11 Note that while there is a precondition, impracticability or unreasonable burden, the issue of whether to grant a 
waiver remains discretionary with the Director. Thus, even if the Director concludes that the requirement is 
unreasonably burdensome, the Director could still decline to grant the waiver if he feels that the underlying 
requirement is needed to protect public health and the environment. 
12 However, weighing the burden of connection versus the environmental impact should be left to the Director's 
discretion. 
13 "Webster's Third New International Dictionary, Unabridged, defines ';impracticable" as "incapable of being 
performed or accomplished by the means employed or at command." 
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work of connection to City sewer from the Morsmans' property.14 Further, an :stimate from Tye 

Engineering & Surveying, Inc. stated that the proposed sewer line is within the existing public 

right of way allowing the construction without the need for easements.15 It is clear that the 

means exist to construct connection to the City of Madras sewer system. 

. Regarding the argument that connection to City sewer is unreasonably burdensome, 

Judge Han also found that based on the evidence presented, 16 the Morsmans did not meet their 

burden of proof in showing that connection was an unreasonable burden. 17 He bases his Opinion 

on three factors. First, the Morsmans presented no evidence that the costs of connection were 

unreasonably burdensome. He notes that they provided two estimates of construction costs that 

were extremely tentative and unreliable. The estimates were not based on engineered plans, but 

only on phone conversations with Mr. Morsman. He also notes that the Morsmans provided the 

contractors with insufficient details on which to base accurate estimates. The Morsmans claim in 

their Exceptions and Brief that the City refused to provide cost data upon request. (Exception 

No. 5) This statement is completely false, as Mike Morgan of the City of Madras provided to the 

Morsmans attorney estimates that were available in a letter dated April I, 2008.18 

/Ill 

/Ill 

14 Respondent's Exhibits 30 and 32. 
15 Respondent's Exhibit 31. 
16 In Exception I, the Morsmans take issue with Judge Han:s evidentiary ruling excluding the testimonies of Maura 
Schwartz and Darlene Pullman. Their testimony would have been related to hardship to the tenants and correctly, 
Judge Han found that this testimony was irrelevant to the issue of whether the Morsmans were liable for the four 
violations and whether the Order requiring them to connect to City sewer should be upheld. While the Department 
understands that tenants may be concerned about the status of the park, hardship to them is not legally relevant in 
consideration of the issues in this case. 
17 It should be noted that Respondent's claim that no contrary evidence was presented regarding whether connection 
is an unreasonable burden. (Exception 13, pg. 4-5) However, the burden of proof is the Morsmans' and therefore 
the Department need not present evidence to disprove. their affirmative defense. The standard of "a preponderance 
of the evidence" is not a test of which party presents more evidence, the standard is solely whether the Morsmans 
have met the burden by a preponderance. Judge Han found that they did not. 
18 In their Exception No. 5, the Morsmans cite exhibit R58, an email from Mike Morgan to Bob Baggett, as 
evidence. The City was concerned about using City resources to provide construction costs and engineering costs to 
individual citizens of Madras. This responsibility is on the owner of the property wishing to connect, as they 
ultimately choose the contractor and engineer for the job. The Morsmans fail to mention in their Exception that this 
was a liability issue for the City and that they did provide what costs they could in the April I, 2008 letter to Mr. 
Sheehan. Further, cost was discussed at the October 25, 2006 meeting, contrary to the Morsmans' statement in 
Exception No. 5. 
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1 Second, Judge Han notes that the Morsmans provided insufficient evidence regarding 

2 their financial circumstances in that they provided no documentation of their assets, income or 

3 expenses.19 

4 Finally, Judge Han notes that the Morsmans have had ample time to prepare for the cost 

5 .to connect to municipal sewer. They have been informed repeatedly since 1997 that their permit 

6 was temporary and that they would have to connect to City sewer. Judge Han further notes that 

7 despite this knowledge, they failed to explain why they did not prepare for this expense and 

8 instead, in April 2006, refmanced their mortgage paying a prepayment penalty of $3 7, 000, 

9 receiving cash-out of nearly $115,000 and substantially increasing their mortgage debt. He 

I 0 states: "By this, the Morsmans made it more difficult for them to qualify for a loan with which 

11 to pay for the sewer connection." The legal requirement to connect to municipal sewer when it 

12 became available is a business expense which the Morsmans were aware of in order to run their 

13 business in accordance with the law. Given the failure to show that the connection costs were 

14 accurate or unreasonable, the failure to show evidence of their finances, and their choice to 

15 forego preparation for an expense they knew would come to fruition, the Morsmans have failed 

16 to show that connection to municipal sewer is "unreasonably burdensome." 

17 Beyond the lack of evidence presented to meet their burden by a preponderance of the 

18 evidence, the Morsmans fail to take into account the environmental threat as weighed against the 

19 burden of connecting to City sewer. Indeed, the Morsmans make light of the Department's and 

20 Commission's concern regarding the potential contamination of groundwater that disposal wells 

21 of this sort pose. They claim that because there has been not yet been documentation of 

22 contamination of the drinking water wells in Madras that there should be no concern about their 

23 disposal well. Judge Han did not find this argument persuasive. 

24 Ill/ 

25 

26 

27 

19 Note that in Exception 13, the Morsmans ask the Commission to take "administrative notice" of the exhibits they 
provided to the Director in their request for a waiver. This is improper. The record on this appeal is closed as of 
October 21, 2008 and any additional exhibits are unacceptable before the Commission. The exhibits regarding the 
waiver request are for that request to the Director only and were not considered by ALJ Han in his decision. 
(Exceptions and Brief, pg. 4-5) 
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In his Opinion, Judge Han states: "The Environmental Quality Commission made the 

policy decision to phase out disposal wells when alternative waste disposal systems become 

reasonably available. OAR 340-044-0010. The applicable rules do not require a showing of 

actual harm before the DEQ can require the well to be decommissioned. If an alternative 

disposal system has become reasonably available, it is no defense that the well has not failed 

since October 2006 and that the well has not actually contaminated groundwater. See City of 

Klamath Falls v. Environmental Quality Commission, 318 Or 532 (1994)." (Opinion, pg. 11-12) 

Oregon law prohibits the new construction, maintenance, or use cifwaste disposal wells 

where any other means of sewage disposal is available. 20 Recognizing the potential economic 

hardship of an immediate ban on waste disposal wells, when the EQC adopted the rules in 1983, 

they actually made the requirement that the existing wells be immediately decommissioned less 

burdensome by adopting rules requiring connection to municipal sewer when it became 

"reasonably available" by definition. Since 1969, approximately 95% of the waste disposal 

wells in Oregon have been decommissioned. The threat to human health and the environment 

that disposal wells such as the Morsmans' well poses is an unreasonable risk in light of the 

option to connect to city sewer at only 1, 700 feet from the property. 

In addition to the threat that all waste disposal wells of this type pose to the environment 

and public health, the Morsmans' well poses a particular and greater threat. In the past; Mr. 

Morsman had informed the Department that the well depth was approximately 250 feet. The 

Morsmans claimed that there were still obstructions in the well after they pulled out the green 

sweatshirt on October 18, 2006, so the Department, in exchange for their agreement to connect to 

the City sewer system at the meeting on October 25, 2006, gave the Morsmans a letter permit 

authorizing drilling into the well to clean out any further obstructions. The Morsmans claim in 

Exception 4 that the well was not drilled any deeper than it already was. However, Mr. Baggett 

was present at the well-head as it was being drilled and he testified that at approximately 260 

20 OAR 340-044-0012(2) Permits: shall not be issued for construction, maintenance or use of an underground 
injection system where any other treatment or disposal method that affords better protection of public health or 
water resources is reasonably available or possible. 
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feet, the driller felt an obstruction give way and the drill then reached the well' s bottom at 326 

feet. Therefore, the well was deeper than anyone knew before the drilling and likely it was made 

deeper because no additional obstructions were brought up after sending a baler down the drill 

hole twice. (Judge Han's Finding 25) Regardless of when the actual well depth became 

apparent, the well is now known to be 326 feet deep, which is only 173 feet from the water table 

of City of Madras Well #2 and 101 feet from City of Madras Well #3, laterally. As Judge Han 

noted in Finding No. 26, it is known that DEQ does not allow wells to be drilled deeper than 100 

feet and the Morsmaus' well exceeds this by more than three times.21 Because of these factors, 

the Morsmans' drain hole poses au even greater risk to public health and the environment 

compared to other wells of this type which are considered an environmental threat at even 100 

feet. 

2. Violation 2: Respondents claim that they are not liable for the October 2006 

discharges because they contend that their well was "sabotaged" and that this caused 

the discharges. 

ALJ Han upheld all four violations of sewage discharge alleged by the Department to 

have occurred on June 18, October 18, October 23 and October 25, 2006. Respondents did not 

take exception to ALJ Han's ruling on the June 18, 2006 discharge in their Exceptions and Brief. 

They discuss the alleged sabotage of the well as the reason for the October discharges only. 

Therefore, only the October 2006 discharges will be discussed in this Answering Brief. 

The Morsmans argue that they are not liable for the sewage discharges because their well 

was sabotaged in October 2006. In Exception 7, the Morsmans claim that a wig and plastic bags 
l 

were pulled out of the well on October 26, 2006. In fact, Mr. Baggett was present that day when· 

the well was being drilled into, and he testified that nothing - not a wig or plastic bags or 

anything else - was brought up despite a baler dropping down into the well twice to find 

" In their Exception 8, the Morsmans argue that OAR 340-044-0017(2) on "Repairs to Existing Sewage Drain 
Holes or Sewage Drill Holes" only requires that in "repairing" a drywell "deepening the sewage drain hole shall be 
limited to a maximum depth of 100 feet." They claim that there was no deepening, but only a "cleaning" of the well 
shaft based on the letter permit issued by Mr. Nigg. This requirement shows that the Department expects drill holes 
to be at a maximum depth of 100 feet. Regardless of whether there was a cleaning, drilling or deepening, the 
Morsmans' well is now at 326 feet-well beyond the Department's stated limit. 
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obstructions.22 The Morsmans did not meet their burden of proof, a preponderance of the 

evidence, in showing that the drain hole was in fact sabotaged or, if it was, that this is what 

caused the discharges. The Morsmans claim that a green sweatshirt was pulled from the well as 

well as a wig and some other items. There are no pictures putting a green sweatshirt, a wig or 

anything else at the well site and there is no report - police or other - that corroborate the alleged 

sabotage. 

Even ifthe sabotage did occur at the time of the October 2006 discharges, whether or not 

the Morsmans intended to discharge sewage to the ground surface is irrelevant under the law. A 

property owner and permittee that allows sewage to be discharged to the ground surface for any 

reason is in violation of their permit and of OAR 340-071-0130(3).23 Mental state is only a 

factor in determining the civil penalty assessed in connection with the violation. The sabotage, 

even ifit were relevant, is not a defense to the June 2006 failure of the weH and it does not 

exempt the Morsmans from liability for the several and continued failures in October 2006. 

The Morsmans take exception to Judge Han's finding nos. 19, 20 and 22 thattheir well 

"failed" on the occasions alleged in the Notice.24 They apparently claim that the well did not 

"fail" because the well allegedly became "fully operable" after October 26, 2006. The Oregon 

Administrative Rules state that a "failing system" means any system that discharges untreated or 

incompletely treated sewage or septic tank effluent directly or indirectly onto the ground surface 

or into public waters or that creates a public health hazard.25 The well did discharge sewage onto 

the ground surface, regardless of the reason,26 and therefore "failed" by definition. Judge Han's 

finding was proper. 

Ill/ 

22 Judge Han made Finding ofFact No. 25 that on October 26, 2006, the baler retrieved no items that would have 
obstructed the well. 
23 OAR 340-071-0130(3) Prohibited discharges of wastewater. A person may not discharge untreated or partially 
treated wastewater or septic tank effluent directly or indirectly onto the ground surface or into public waters. Such 
discharge constitutes a public health hazard and is prohibited. 
24 In their Exceptions and Brief, Exception 3 states: "Judge Han's finding that the Morsmans' drywell had "failed" 
in findings Nos. 19, 20 and 22, when the well had simply been sabotaged by the stuffing of materials down the well 
which, when removed, left the well and the rest of the system in fully operable condition." 
25 OAR 340-071-0100(66) 
26 The alleged sabotage will be discussed later in ·this section. 
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1 VI. CONCLUSION 

2 The Department has proven by a preponderance of the evidence that the violations at 

3 issue in this appeal- Violations 1, 2 and 4- occurred and that the Department Order and civil 

4 penalty assessment are appropriate. Judge Han found that the Morsmans' affirmative defenses 

5 lacked credibility, were unsupported by the evidence and/or were irrelevant. 

6 For the reasons stated above, DEQ asks the Commission to uphold ALJ Han's Proposed 

7 Order in its entirety, including the conclusions that Mr. and Mrs. Morsman committed violation 

8 nos. 1, 2 and 4, that they are liable for the Department Order to decommission their waste 

9 disposal well and connect to City sewer and that they are liable for the $192,842 civil penalty as 

10 calculated in the Proposed Order. 
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CERTIFICATE OF SERVICE 

I hereby certify that I served the Answering Brief Memorandum within on the 13th day 

of February, 2009 by PERSONAL SERVICE upon 

The Oregon Environmental Quality Commission 
c/o Stephanie Clark, Assistant to the Commission 
811 SW Sixth Avenue 
Portland, OR 97204 

and by electronic mail and USPS mail upon 

Michael Sheehan 
Attorney at Law 
33126 SW Callahan Rd 
Scappoose, OR 97056 

by ELECTRONIC MAIL and by mailing a true copy of the above by placing it in a sealed 
envelope, with postage prepaid at the U.S. Post Office in Portland, Oregon, on February 13, 
2009. 
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Attorney fot !;j,~'(tl.~~v._ __ 
BEFORE THE ENVIRONMENTAL QUALITY COMMISSION 

OFTHESTATEOFOREGON 

IN THE MATTER OF: ) 
) 

PHILLIP and BRIGITTE MORSMAN, ) 
doing business as TOPS TRAILER ) 
PARK, ) 

Petitioners ) 
) 
) 
) 

DEQ Case No. WQ/D-ER-07-186 

OAH Case No.: 800409 

PETITIONER'S BRIEF 
AND EXCEPTIONS TO THE 
RULINGS AND PROPOSED 
ORDER OF HEARING 
OFFICER 

14 Petitioner, Phillip and Brigitte Morsman, dba Tops Trailer Park ("Morsmans"), 

15 hereby excepts from the mlings of Administrative Law Judge James Han ("Judge Han") 

16 and to his Second Corrected Proposed and Final Order as detailed below and for the 

17 reasons stated below. 

18 I. EXCEPTIONS 

19 The Morsmans except to: 

20 

21 

22 

23 

24 

25 

1. Judge Han's evidentiary mlings excluding the testimony of Maura Schwartz and 

Darlene Pullman. Maura Schwartz would have presented expe1t testimony on the 

I 

hardship to the roughly 55-60 low income families resident in the park were the 

park to be forced to close given the lack of availability of alternative housing for 

them in the area. Mrs. Darlene Pullman is senior citizen resident of the park who 

would also have testified as to hardship. Judge Han held that the impacts and 
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hardships on the 55 low income families resident in the park were the park to be 

forced to close were not relevant.1 

2. Judge Han's conclusion oflaw No.1 that the Morsmans violated Schedule D, 

Condition 5 ofthePe1mit, ORS 468B.025(2), and OAR 340-044-0015(3)(b) by 

failing to decommission the waste disposal well and failing to connect to the City 

of Madras's sewer system since November 7, 2007, for the reason that since the 

location of the city's sewer system was not indeed "available to the property," 

given the distance involved and the cost relative to the financial resources of the 

Morsmans, as presented in exhibits R-30 throughR-36 and the testimony of the 

Morsmans as to their income and resources. 

3. Judge Han's fmding that the Morsman's drywell had "failed" in findings Nos. 19, 

20 and 22, when the well had simply been sabotaged by the stuffing of materials 

down the well which, when removed, left the well and the rest of the system in 

fully operable condition. 

4. Judge Han's failure to fmd that when the DEQ finally allowed the well shaft to be 

cleaned on October 26, 2006 that the cleaner cleared the well shaft to its "original 

depth of 327 feet," i.e. that the well shaft was not drilled deeper by the clearin? 

operation. 

5. Judge Han's finding No. 22 that at the meeting of October 25, 2006 that the City 

It should also be noted that on the request of DEQ Judge Han closed the hearing to 
the residents of the park, the public, and the press. 
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and DEQ provided the Morsmans with enough information for them to know the 

"approximate cost" to hook up to the City's sewer line when it reached Lee Street. 

No such information was provided at that meeting. Madras' city manager refused 

to provided estimates of the cost of construction then or thereafter notwithstanding 

l'epeated requests by the Morsmans. See exhibit R-58. 

6. Judge Han's finding No. 24 that the Morsmans agreed to connect to the city sewer 

as soon as it reached Lee Street citing exhibit A-25. The Morsmans did not agree 

to connect to the city sewer as far away as Lee Street, and there is no mention of 

Lee Street in exhibit A-25. 

7. Judge Han's finding No. 25 that at the time of the cleaning of the well shaft "the 

baler found no materials that could have obstructed the well" is contradicted by the 

affidavits of Middleton and Peck that on October 26!h the cleaner found and . 

removed materials blocking the shaft including "plastic bags, what appeared to be 

a wig, and some other sludge." R-21 (Affidavit of Middleton) and R-24 (Affidavit 

of Thomas Peck). 

8. Judge Han's finding No. 26 stating that "the DEQ's rules provide that drain holes, 

such as the Morsmans' well, may br no deeper than 100 feet." No cite to a rule is 

provided. OAR 340-044-0017(2) on "Repairs of Existing Sewage Drain Holes or 

Sewage Drill Holes" only requires that in "repairing" a drywell "deepening the 

sewage drain shall be limited to a maximum depth of 100 feet." Here there was no 
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deepening, ol1ly a "cleaning" of the well shaft as authorized by the permit issued 

by Mr. Nigg on October 26, 2006. (Exhibit R-53, if3). 

9. Judge Han's assertion at page 10 paragraph 3 that "the (Morsmans) do not dispute 

that the city's sewer line is reasonably available at Lee Street .. .''is incorrect in 

that the Morsmans do dispute that the sewer is "reasonably available" at Lee 

Street. 

10. Judge Han's upholding a sudden and arbitrary change in DEQ staffs interpretation 

of OAR 340-044-0015(3)(b )(A)(i) and the waiver provision of OAR 340-044-. 

0015(3)(b)(B). 

11. Judge Han's decision at page 11 in refusing to determine that a request for a 

waiver was justified on the merits by a preponderance of the evidence. 

12. Judge Han's assertion at page 11paragraph3 that the "Morsmans did not present 

persuasive evidence that the costs of connecting to the city's sewer were 

unreasonably burdensome. First, the Morsmans did not establish a reliable 

estimate of the connection's costs. The Morsmans' cost estimates where extremely 

tentative. They were not based on engineered plans .. ;" when the Morsmans 

presented written cost estimates from three engineering firms (R-30, R-31, and R-

32). 

13. Judge Han's deternrination that "the Morsmans presented insufficient evidence 

regarding their fmancial circumstances." The Morsmans both testified as to their 
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financial circumstances. There was no contradictory evidence offered as to their 

incomes and assets and the evidentiary standard-as noted by Judge Han-is the 

preponderance of the evidence. Moreover, the Morsmans did submit income tax 

returns and related documentation to the director in the separate request for a 

waiver which Judge Han referred to, the Morsmans request that the EQC take 

administrative notice of these documents. 

14. Judge Han's assertion that Morsmans' claim of hardship was insufficient since 

they "orally inquired of only one bank," since the bank they inquired of was their 

own bank which rejected the request in writing (Exhibit R-36). Moreover, the loan 

request was only for $300,000 when the (later) estimates came in from the 

engineering companies showing costs in the $400,000 to $500,000 range. (R-30, 

R-31, and R-32). 

II. DESIGNATION OF RECORD ON APPEAL 

The Mo1·smans designate all exhibits admitted by Judge Han along with the DEQ's 

stipulation that a green sweatshirt had been offered into evidence but refused; the audio 

tapes of the contested case hearing conducted on July251h and July 30th 2008; the offers of 

proofby the Morsmans of the testimony of Maura Schwartz and Darlene Pullman, and all 
l 

pleadings and written submissions of the parties filed prior to Judge Han's Second 

Corrected Proposed and Final Order. 

The Morsmans also request that the EQC take administrative notice of the waiver 
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request filed by the Morsmans on July 29, 2008 with the Director along with his response, 

the request for reconsideration and the evidence filed with it on the financial condition of 

the Morsmans. 

III. DISCUSSION 

A. Background 

The Morsmans are an older couple who have managed the TOPs Trailer park ("the 

park") since 1974 and then purchased the park in 1994 with a mortgage. The park has 55 

to 60 units almost all of which are older singlewides occupied by low income families and 

senior citizens. Almost all of the residents of the park own their singlewides. (See DEQ 

exhibit Ac9, attached).2 The park itself has been in operation since the mid-1950s. The 

park is located on Highway 26 at the edge of the industrial district around the Madras 

airport north of the City of Madras. Neither TOPs nor most of the residential 

neighborhood just to the south ofTOPs are in the City. (See DEQ Exhibits A-8 and A-11, 

attached).3 DEQ exhibit A-8 (attached) shows the location of the Morsmans' septic tank 

(top "pin" on the map toward the top right of the page) and the location of the drywell 

(second "pin" down just below the first "pin"). DEQ Exhibit A-10 (attached) shows the 

. . . 
2 The park is the triangular piece of prope1iy with the singlewides including the 

brnsh area in the southern part of the triangle. Fourth Street borders the park on the right 
and on Fourth Street's right and parallel to it is Highway 26. The area to the upper left of · 
the park on the other side of the road is industrial. 

3 TOPs is at the top center of the map. The neighborhood below TOPs is not in the 
city. Lee Street borders the south side of the neighborhood to the south of TOPS. 
Downtown Madras is at the bottom of the page. 
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1 location of the City's well #2 on the far side ofHighway26, andA-11 shows the location 

2 of City well #3. 

3 Due to the fact that impermeable hard rock strata are close to the surface many 

4 sewage disposal systems in the county area to the north of Madras were based on septic 

5 tanks and drywells. At TOPS the septic tank receives the flow of sewage from which the 

6 solids are separated and regularly hauled away while the remaining liquids are disposed 

7 of down a drywell. TOPs Trailer Park has been in operation since the mid-1950s and has 

8 operated with a septic tank and drywell system since that time. The Morsmans have a 

9 current DEQ permit for the operation of the system. 

IO The sewage system in the park has operated over the years.up to 2006 without any 

11 significant problems, though there was an incident of vandalism of several sewage 

12 cleanouts in 2004. (Exhibit R-27). The park has a variety of residents and sometimes 

13 they get angry at the Morsmans as managers or other residents and the result is some 

14 vandalism or sabotage. (Testimony of the Morsmans). 

15 In October 2006 someone vandalized the park's drywell by breaking the cover off 

16 the well and stuffing various items down the shaft. Suspicion focused on a particular 

17 person but there was no direct evidence to tie him to the crime. Items eventually retrieved 
' 

18 from the shaft included a green sweatshht, several plastic bags, and something that 

19 looked like a wig. (Morsman testimony and exhibits R-21 (Affidavit of Middleton) and 

20 R-24 (Affidavit of Thomas Peck)). The result was that the flow from the septic tank to 
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the drywell was interrupted and there was some spillage onto the ground (which in that 

area is grass and brush) and a small amount into a roadside ditch. (See exhibits R-10 and 

A-11). 

The problem was discovered on October 171
\ 2006. At this point the DEQ refused 

to ailow the well shaft to be cleared of the items clogging itwith the result that the 

Morsmans had to pay to have the septic tank pumped on a daily basis, which 

unfortunatelyproduced some additional sewage spillage to the ground, and resulted in 

pumping and hauling charges of over $20,000 to the Morsmans for that one week, 

substantially depleting their financial reserves. (Exhibit R-22). On October 26'h DEQ . 

permitted the well shaft to be cleaned out which restored the well to full operation with 

no problems since. In order to hinder and deter any future vandalism the Morsmans have 

provided locked side and overhead fencing of the septic tank and drywell enclosures, plus 

lighting and cameras. (Testimony of Morsmans and Exhibit R-13). 

B. Summary of Issues on Appeal 

There are two central issues in this appeal. The first is whether the DEQ's 

determination that the City's sewer at Lee Stree~ was "reasonably available" for the 

purposes of requiring the Morsmans to pay to build a full scale sewer from the northwest 

comer of the park to Lee Street, some 1,800 feet away through downward sloping and 

rocky ground regardless of the cost and their financial capabilities. The second is 
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1 whether the Morsmans should be entitled to a hardship waiver pursuant to OAR 340-044-

2 0015(3)( a)(B): 

3 On a case by case basis, the Director may waive the requirement to connect 
4 to sewer if the Director determines that connection to the sewer is 
5 impracticable or unreasonably burdensome. 
6 
7 
8 
9 

10 

11 

12 

13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 

28 

29 
30 
31 
32 
33 

c. First Appeal Issue: Failure to Connect and 
"Reasonable Availability" of the City Sewer at Lee Street 
Exceptions 2, 6, 9, 10. 

1. The Holding 

Judge Han held that, 

The Environmental Quality Commission has declared that waste disposal 
wells in central Oregon are public health threats that should be phased out 
as quickly as possible. OAR 340-044-0010(2) provides in part: 

The injection of untreated or inadequately treated sewage or 
wastes to waste disposal weiis and particularly to waste 
disposal wells in the lava terrain of Central Oregon constitutes 
a threat of serious, detrimental and iffeversible pollution of 
valuable groundwater resources and a threat to public health. 
The policy of the Environmental Quality Commission is to 
restrict, regulate or prohibit the further construction and use 
of waste disposal wells in Oregon and to phase out completely 
the use of waste disposal wells as a means of disposing of 
untreated or inadequately treated sewage or wastes as rapidly 
as possible in an ordered and planned manner. 

EQC rule OAR 340-044-0015(3)(b)(A) then goes on to say: 

(A) A sanitary sewer shall be deemed available to a property when, 

(i) A sanitary sewer is extended to within 300 feet from the 
property boundaty for a single family dwelling or other 
establishment with a maximum design flow not more than 450 
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gallons per day, or 200 feet multiplied by the number of 
dwellings or dwelling equivalents for other establishments or 
greater flows. 

4 Judge Han also sets forth OAR 340-044-0015(3)(b)(B), which allows for a waiver 

5 of the connection requirement: 

6 (B) With 90 days after the sanitary sewer service is available to a property, 
7 the owner of that property shall make connection to the sewer and shall 
8 abandon and decommission the sewage drain hole in accordance with OAR 
9 340-044-0040. Ou a case-by-case basis, the Director may waive the 

10 requirement to connect to sewer if the Director determines that 
11 connection to the sewer is Impracticable or unreasonably burdensome. 
12 (Emphasis added). 

13 . 2. DEQ's Recent Characterization of the Applicable Distance 

14 DEQ's Eastern Region Administrator Joni Hammond has made it clear that her 

15 interpretation of the rule in this case is that "reasonably available" means 1/4 of a mile. 

16 See R-54, p.l. See also Hammond, R-54, p.2, ~2: 

17 At the meeting "reasonably available" was defmed as a 
18 location approximately 114 mile from the TOPS Trailer Park." 
19 
20 and again, Hammond, R-54, p.3: 

21 Based on the number of dwelling units at the park, these rules 
22 would require TOPS to extend a sewer line up to 2.5 miles, 
23 while we have defined a reasonable distance in this case as 
24 approximately 1/4 mile. 

25 Under the "200 feet X the number of units" standaTd the Morsmans would have 

26 had to connect to the Madras sewer on the day the permit was issued in the mid-1990s, 

27 since downtown Madras had a sewer and is well within the 2.5 mile radius set forth by 
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1 Director Hammond. 

2 3, DEQ Past Practice 

3 Yet the DEQ over the years has never strictly enforced the "200 feet X the number 

4 of units" part of the rule without looking at the facts and the waiver portion of the rule, it 

5 being clear that to look only at the "200 feet X units" would cross the line to 

6 "impracticable or unreasonably burdensome" and create a lot of hardship and 

7 homelessness in situations like this. 

8 Implicitly there has never been a foimal requirement for a formal process for a 

9 "Director's waiver" in this case. The DEQ has always taken the position that the 

I 0 Morsmans would have to connect to the sewer only when the cost to do so was financially 

11 "practicable." We know this because the DEQ knew when the permit was issued in the 

12 mid-1990s that a d1ywell was involved, they knew as well that downtown Madras had a 

13 functioning sewer system, and they knew that the City's sewer system was a little over 

14 one mile from the park. Given these circumstances the DEQ administration granted a 

15 waiver pursuant to OAR 340-044-0015(3)(b)(B) by looking at the facts and then issuing 

16 and renewing the pe1mit at appropriate intervals. This approach was perfectly reasonable 

17 as opposed to forcing the applicant to formally apply for a waiver at every permit renewal 

18 point. 

19 Then came 2006 and the vandalism/sabotage of the dtywell occurred and the local 

20 . DEQ administration took a much harder view, treating the Morsmans as if they were 
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1 somehow personally responsible for the vandalism of the well4, citing the EQC's general 

2 statement in OAR 340-044-0010(2) as proof that the Morsmans drywell was a threat to 

3 the health and groundwater resources of Madras; and from this that because the sewer 

4 was now at Lee Street they must connect to the city sewer or disconnect the drywell 

5 forcing the closure of the park. 

6 The DEQ proposed an MAO specifying these requirements and insisted that it be 

7 signed exactly as written. Since it was financially impossible for them to do what the 

8 MAO as written would require, the Morsmans were in good faith unable to agree to those 

9 terms. 

10 
11 
12 
13 

5. Well Operation and DEQ Concern 
About City Water Supplies Exceptions 3, 4, 7, and 8 

It should also be recalled at this point that once the obstructions in the shaft, the 

14 sweatshirt, garbage bags and wig were cleaned out of the well the well worked fine and 

15 has worked fine ever since. (Morsmans testimony). The claim that the well had "failed" 

4 And it is also worth noting that while the DEQ's staff has taken the hardline 
position in this case that the owner of the system is fully responsible for any violation of 
the permit regardless of intent or negligence or any participation in the cause of the 
problem; while on the other hand, even in the proposed MAO there is a clear policy of 
forgiving "delay or deviation" from MAO terms due to "circumstances beyond the 
Morsmans' reasonable control" including "acts of nature, unforseen strikes, work 
stoppages, fires, explosion, riot, sabotage, or war." (Exhibit R-56, p.8, lines 6-8, 
emphasis added). 
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1 was completely unfounded.5 Cleaning the well shaft did not deepen the well at all. 

2 (Exhibit R-24). Moreover, the claim that the drywell posed a threat to the Madras water 

3 supply was empirically unsupported. There has been no evidence of any problem from 

4 1954 when the system was constructed up to the time pennits were required. In 2006 the 

5 nearest City water well was approximately one third of a mile on the other side of 

6 Highway26 (see DEQ ExhibitA-10 attached). TOPs is at the far upper left of the picture 

7 and the yellow line across the highway leads from the TOPs drywell 1,682 feet to the 

8 City's well. Research on this well in the DHS Drinking Wat er Program records shows 

9 that there is no record of any sewage-related pollution of this well from the beginning of 

10 the available data in 2001 onward. (Exhibit R-43). 

11 The City's next nearest well is well #3, which is over a mile away from the park. 

12 (See DEQ ExhibitA-11 attached). Again TOPS is atthe very top of the page in the 

13 middle and follow the yellow line 5,315 feet to the bottom middle of the page. Here also 

14 there was no claim made that there was any impact on this well from the drywell at TOPs 

15 due to the sabotage in 2006 or otherwise. And lastly it should be noted that the City of 

16 Madras gets it water supply fromDeshutes Valley Water from a source almost20miles 

17 from TOPs and does not use either of these wells for its drinking water supplies. 
> 

18 (Testimony of Morsman and Morgan). 

5 "Failure" logically means something more than tempora1y blockage. Were a car to 
block a street due to an accident the street has not "failed," simply remove the car. 

PAGE 13 PETITIONERS' EXCEPTIONS AND BRIEF 
TO THE HEARING OFFICER'S PROPOSED 
AND FINAL ORDER 

Michael F. Shetiban 
Attorney al Law 
33126CallahanRoad 
Scappoose> Oregon 97056 
503-543-7172 Fax 503-543-7172 

Item E 000054 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 
11 

E 
12 

,~ 

13 
14 
15 
16 

17 

18 

19 

20 

21 

22 

23 

AttachmentC 
June 18-19, 2009 EQC Meeting 
Page 14 of22 

In sum, though the events of2006 did involve some small amount of sewage 

flowing onto the ground in the sage brush area to the south of the drywell (See exhibits 

A-9 and R-11 attached), yet DEQ presented no evidence that the small amount of spill 

posed any significant threat to the Madras water supply. 

Propelled by DEQ's new asse1iion that the 2.27 miles applied unless and until 

there was a formal waiver request, Judge Han relied exclusively on OAR 340-044-

0015(3)(b)(A) to calculate the basic distance of2+ miles andthen determined that since 

the park is within that distance that's all there is to it; problems with hardship waivers and 

cost to connect are a matter for a director's fonnal decision after a fo1mal waiver request. 

Indeed, under OAR 340-044-0015(3)(b)(A)(i), sewer service would have 
been 'deemed available' to the Morsmans' trailer park when the city's 
sewer was 11,000 feet from the park (55 dwellings times 200 feet). 
Accordingly, the Morsmans' failure to connect to the city's sewer after they 
received the DEQ's notice violated the terms of the permit. Order, p.10. 

Yet were this to have been the approach adopted by DEQ, the Morsmans would 

never have gotten a permit to begin with, since from the start the park has been within this 

distance of the sewer system of Madras. 

The problem is that this fails to recognize that DEQ has not-at least in the context 

of the Morsmans and to the extent that it could be determined in the cross examination of 
) 

the DEQ witnesses with respect to others with non-industrial drywells-interpreted the rule 

this way (see the Hanimond exhibits quoted above); in practice when the cost to connect 

would plainly be disproportionately costly an implicit waiver in the form of permit 
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1 renewal was granted. 

2 Here the DEQ implicitly granted the waiver when the city sewer was one block 

3 south of Lee Street, but refused it when the sewer moved north one block from Cedar 

4 Street to Lee. Yet there is no evidentiary support for this change in DEQ's approach. 

5 Where is the cost analysis showing the analytical dividing line that was crossed when the 

6 city advanced the sewer one block to Lee Street? 

7 Judge Han responded to this question by holding that: 

8 The DEQ's interpretation of its waiver rule is both plausible and reasonably 
9 consistent with the rule's wording. I am required to defer to the DEQ's 

10 interpretation of its own rules. Order p.10. 

11 The challenge here is that the DEQ's consistent past practice has indicated that it 

12 has not until this point interpreted this rule in this way at all, and that the statement of a 

13 need for a formal waiver was first articulated in this contested case proceeding. Under 

14 these circumstances Judge Han should have held that the DEQ needed to show a good 

15 and sound reason why the Morsmans "waiver" did not apply when the city sewer was at 

16 Lee Street when it did apply when the city sewer was one block away at Cedar Street. 

17 The DEQ simply pointing to a rule it had not before applied in isolation should not be 

18 enough to countenance this sort of arbitrary application of the rules. 

19 

20 

21 
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D. Second Appeal Issue: Failure to Determine that Morsmans' 
·Request for a Waiver was Justified on the Merits by a 
Preponderance of the Evidence 
Exceptions: 1, 5, 11, 12, 13 and 14. 

This brings us to the second major appeal issue: Did Judge Han ell" in his 

determination of whether "the connection to the sewer is impracticable or unreasonably 

burdensome" relative to its cull"ent location at Lee Street and the resources of the 

Morsmans. 

OAR 340-044-0015(3)(b)(B) provides for a waiver when connection to a city 
sewer would be "impracticable or unreasonably burdensome." 

(B) ... On a case-by-case basis, the Director may waive the 
requirement to connect to sewer if the Director determines 
that connection to the sewer is impracticable or unreasonably 
burdensome. 

Judge Han dete1mined that first that he could not rule on the waiver because a 

fo1mal written waiver request had not been filed with and ruled on by the director. 

Having made this determination, he then set forth conclusions (p.11) with respect to the 

merits of the Morsmans' request. 

Determinations of fact are based on a preponderance of the evidence. Given this 

standard, the evidence presented on this issue should have produced a determination that 

' it would be "impracticable or unreasonably burdensome" for DEQ to require that the 

Morsmans build a sewer line through approximately 2,000 feet of rock to the City's sewer 

at Lee Street. 

In this the following evidence is significant: 
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1. The Morsmans have gotten cost estimates for the construction of such a line 

and these are in the $400,000+range. (Exhibits R-30, R-31, R-32). This 

does not include regulatory approvals and system development charges 

(SDCs) from the City and County which would add somewhere around 

$30,000 to $35,000 to the bill. Moreover, there has been a long argument 

over whether the City would charge one hookup fee for connection to the 

sewer or 55 to 60 hookup fees. 

2. The residents in TOPs are overwhelmingly low income. Revenue from the 

park is therefore limited. (Testimony ofMorsmans). The Morsmans 

presented their income tax statements in their request for a waiver to the 

director. These statements show that their net income was less than 

$15,000 in 2006 and less than $20,000 in 2007. (Attaclnnent i). The 

Jefferson County Assessor's sheet issued in June 2008 for the TOPs 

property shows the real market value of the property as $606,233. 

(Attaclnnent 2). These two attachments were exhibits to the request for 

reconsideration of the waiver filed with Director on October 16, 2008. We 

request that the EQC take administrative notice of these documents. 

3. There is a $700,000+ mortgage already on the park. (Exhibit R-35, pp.1-3). 

4. The Morsmans have asked their bank if it would be possible to get a 

$300,000 loan to build the sewer line. (This is before it became apparent 
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that the estimated cost would be in the $430,000 range). The response from 

the bank, based on the revenues generated from the park and the existing . 

mortgage-and certainly taking into account the current very touchy nature 

of mortgage lending-was to refuse to make any such loan. (Exhibit R-36). 

5. Community Development Block Grant (CDBG) money had been solicited 

for the project some time ago but the application was in the end not sent in 

by the City because they could not make the showing that a majority of the 

families that would have access to the new sewer line would be low income. . 
The problem was that though virtually all the families in TOPs are low 

income, the sewer line would have to be built through the neighborhood 

south of TOPs. This neighborhood, if you assume-as they did-that vacant 

lots would not be occupied by low income families, then meant that a low 

income majority was missed by a hair. Thus the City abandoned the effort 

to obtain CDBG funding. (Exhibit R-44). 

6. The DEQ's position has been hard line: either the Morsmans build the 

sewer line or they shut down the septic system-effectively forcing a closure 

of the park and the loss of all or almost all the residents of their homes. 

(See Exhibit A-12, Notice of Violation, p.4 Department Order, 'l{'j[ 2 and 3a). 

7. Had expert witness Maura Schwartz been allowed to testify she would have 

provided evidence that the majority of the park residents were low income, 
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and there were virtually no low income manufactured home spaces 

available in the area where the residents ofTOPs could move their homes 

were the park to close (even assuming that they could afford to move them 

and pay the connection charges elsewhere). Closure of the park would thus 

result in the loss of the residents' interest in their singlewides as well as the 

loss of the park as their home. She would also have. testified that there were 

very limited housing opportunities for low income families in the Madras 

area. 

8. Mrs. Darlene Pullman is a low income senior citizen resident of the park. 

Had she been allowed to testify she would have testified that closure of the 

park would cause her substantial hardship in terms of the lack of alternative 

locations for her manufactured home and the high costs of moving the home 

and reestablishing it elsewhere even if she could find a location. 

9. Judge Han's decision that the only hardship or burden to be considered in 

15 detemrining whether the requirement to connect or close the park would be 

16 "unduly burdensome" was the burden to the Morsmans and not at all the 55 

17 families and individuals who live in the park who might lose their homes 

18 and housing was unreasonable. 

19 Judge Han on p.11, if2 provides a dictionary definition of "impracticable" as 

20 "incapable of being performed or accomplished by the means employed or at command." 
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Concluding that "Morsmans presented no evidence that connecting to the city's sewer 

line would be impracticable in this sense." This assertion is contradicted by the 

Morsmans' showing that they did not possess the financial resources to fund a project at 

anywhere near this cost. The DEQ presented no evidence at all contradicting this 

showing. Thus clearly by a preponderance of the evidence Morsmans have shown that 

they do not have the "means" at their "command" to fund such a project. 

Judge Han then characterizes the written cost estimates the Morsmans received 

from contractors as "extremely tentative." These estimates were presented in exhibits R-

30, R-31, and R-32. They are all fairly specific as to cost, though as we all know final 

costs on construction projects often vary dramatically in the upward direction from initial 

bids. If anything, therefore, it should be assumed that these estimates would probably be 

on the low side. The city refused to provide any cost data after repeated requests. See 

Exhibit R-58. Based on the preponderance of the evidence these estimates should have 

been accepted. 

Judge Han also claims (p.11, if5) that since the Morsmans knew in 1997 that they 

would be required at some point to hook up to the city sewer that they should have been 

saving up for that eventuality and since they didn't have the money now there was no 

unreasonable burden. The problem with this is that in 1997 there was no indication of the 

plans of the city to provide sewer extensions where and when or if. And there is no . 

evidence at all that even if they had started saving in 1997-especially in light of the 
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1 collapse of investment values and the economy-that they would have had the resources to 

2 fund a project of this sort now. 

3 In sum, the Morsmans, as described above, and based on a clear preponderance of 

4 the evidence, do not have the financial capacity to build a sewer line through the hard 

5 rock all the way from Lee Street, across the intervening neighborhood, and up to the 

6 park's connection point at a cost of between $400,000 and $500,000. To order them to do 

7 this given this gross imbalance between their financial resources and the cost of 

8 constmction would force the closure of the park, the financial ruin of the Morsmans and 

9 the loss of housing to 50-60 families. Construction of the sewer line under such 

10 circumstances is clearly "impracticable or umeasonably burdensome." 

11 CONCLUSIONS 

12 The city has moved and helped finance the sewer line from Cedar Street to Lee 

13 Street to serve the new hotel and associated development. The area to the north of TOPs 

14 in now in the city and the city in the future may well move the sewer futther notth from 

15 Lee Street closer to TOPs to serve development of lands below TOPs and north of Lee. 

16 Forcing the Morsmans to build the sewer all the way from Lee Street to their sewer 

17 connection point is clearly beyond their financial capability. yet as the line comes closer, 

18 and ifthe economy recovers and unemployment doesn't decimate park residents' ability 

19 to pay, it will become more feasible to connect and the Morsmans are willing to work out 

20 a financially reasonable proposal, especially if the state could be convinced to assist with 
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CDBG funding given the 55 units oflow income housing which would be benefitted at 

TOPs. 

Dated this 14th day of January, ~009. 

Michael F. Sheehan, OSB #88126 
Attorney for Respondents Phil and Brigitte 
Morsman 

20 3c:\taw\Morsmrms\Brief and Exceptions to EQC 
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BEFORE THE OFFICE OF ADMINISTRATIVE HEARINGS 
STATE OF OREGON 

for the 
THE ENVIRONMENTAL QUALITY COMMISSION 

IN THE MATTER OF: 

Phillip Dean Morsman and 
Brigitte Renate Morsman, 
doing business as Tops Trailer Park, 

Respondents. 

) SECOND CORRECTED1 

) PROPOSED AND FINAL ORDER 
) 
) OAR Case No.: 800409 
) Agency Case N9.: WQ/D-ER-07-186 
) 
) 
) 

IDSTORY OF THE CASE 

On December 19, 2007, the Department of Environmental Quality for the State of 
Oregon (DEQ) issued a Notice of Violation, Department Order and Civil Penalty Assessment 
(the Order). On January 8, 2008, respondents Phillip Dean Morsman and Brigitte Renate 
Morsman requested a hearing. 

On February 26, 2008, the DEQ referred the hearing request to the Office of 
Administrative Hearings (OAH). Administrative Law Judge James W. Han was assigned to 
preside at the hearing. On April 24, 2008, the parties participated in a prehearing conference. 

A hearing occurred on July 25 and 30, 2008, in Bend, Oregon. Environmental Law 
Specialist Leah Koss represented the DEQ. The following witnesses testified on behalf of the 
DEQ: Robert Baggett, a DEQ natural resources specialist; Keith Bedell, a supervisor in the City 
of Madras's wastewater department; Richard Black, a county engineer for Jefferson County; 
Grover Michael Morgan, the city administrator for the City of Madras; Leslie Carlough, a senior 
policy advisor for the DEQ; and Eric Nigg, DEQ' s waste quality manager for Central Oregon. 
Respondents appeared with counsel Michael Sheehan and testified. The record remained open 
until September 5, 2008, for the parties to submit written closing arguments. The record closed 
on September 5, 2008. 

ISSUES 

1. Did respondents violate Schedule D, Condition 5 of Water Pollution Control Facilities 
General Permit No. 4400 (the Permit), ORS 468B.025(2), and OAR 340-044-0015(3)(b) by 
failing to decommission the waste disposal well at Tops Trailer Park and by failing to connect to 
the City of Madras's sewer system since October 2, 2007? 

1 1bis Second Corrected Proposed and Final Order corrects the penalty calculation in the original and the 
first corrected Proposed and Final Order. No other changes have been made to the original or first 
corrected orders. 

In the Matter of Phillip and Brigitte Morsman, OAH Case No. 800409, Agency Case No.WQID-ER·Rin\¥? 000064 
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2. Did respondents violate OAR 340-071-0130(3) by discharging untreated or partially 
treated wastewater or septic tank effluent directly or indirectly onto the ground surface on June 
18, 2006, October 18, 2006, October 23, 2006, and October 25, 2006? 

3. Did respondents violate Schedule D, Condition 7 of the Permit and OAR 340-044-
0017(1) by pouring "caustic soda" into the waste disposal well without first obtaining a letter 
permit from the DEQ in June 2006? 

4. Did respondents violate Schedule D, Condition 6 of the Permit and ORS 468B.025(2) 
by failing to report the waste disposal well failures to the DEQ within 24 hours on June I 8, 2006, 
and October 18, 2006? 

5. Are respondents subject to a civil penalty and, if so, did the DEQ assess the proper 
amount of the civil penalty? 

EVIDENTIARY RULINGS 

The following exhibits were received into the record without objection: Al through All, 
AB, and Al5 through A32; Rl through R45, R50 through R54, R56, and R58. The DEQ's 
relevance objections to Exhibits R55 and R57 were sustained and the exhibits were not received 
into the record. Exhibit R46, a green sweatshirt, was not received into the record but the DEQ 
stipulated that respondents produced a green sweatshirt for the record. 

In its closing brief, the DEQ argued that any exhibits respondents did not use "in proving 
their case should not be considered or given any weight in determining the outcome of the 
hearing." The DEQ's objection to considering respondent's exhibits is overruled. The DEQ had 
the opportunity to assert foundation and other objections at the time the exhibits were offered in 
evidence. It did not object and the exhibits were received into the record before the hearing 
closed. 

The Administrative Law Judge sustained the DEQ's objection to the proposed 
testimonies of respondents' witnesses Maura Schwartz and Darlene Pullman on the ground that 
their testimonies were irrelevant to the issues for the hearing. Respondents' counsel made an 
offer of proof that Ms. Schwartz and Ms. Pullman would testify that if the Morsmans' trailer 
park closed because of the Morsmans' financial inability to comply with the DEQ's Order the 
park's low-income re~idents would be forced out of the park, lose their homes, and have no place 
to live. 

FINDINGS OF FACT 

1. Respondents Phillip and Brigitte Morsman managed and lived at Tops Trailer 
Park in Madras, Oregon, since 1974. They bought the trailer park in 1994 and have continued to 
live there. The park consists of 55 mobile home units. The park's tenants have low income but 
own the trailers in which they live. (Test. of Brigitte Morsman and Phillip Morsman.) 

In the Matter of Phillip and Brigitte Morsman, OAH Case No. 800409, Agency Case No.WQID-ER-flin\~ 000065 
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2. The trailer park's sewage disposal system takes sewage from the mobile homes 
through pipes into a 10,000 gallon septic tank where the solids settle and the liquid flows through 
pipes and discharges to a disposal well, also called a "dry well," "drill hole," or "drain hole." 
The DEQ classifies this type of system as an underground injection system and a Class 5 waste 
disposal well. (Test. ofBaggett.) 

3. Disposal wells such as the trailer park's do not treat the sewage and they increase 
the risk that sewage will reach ground water and contaminate drinking water. The 
Environmental Quality Commission decided in the 1970s to phase out disposal wells as soon as 
possible and issued rules to decommission such wells as soon as alternative sewage systems 
became reasonably available. (Test. of Nigg.) 

4. In February 1997, Jefferson County and DEQ representatives met with N!r. 
Morsman regarding his application to connect a mobile home trailer to the trailer park's sewage 
system. The DEQ allowed the connection on the condition that the Morsmans sign a written 
agreement with the City of Madras to connect to the City of Madras's sewage service when it 
"became available." (Ex. Al.) 

5. The DEQ also required the Morsmans to obtain a water pollution control facilities 
permit to continue operating the trailer park's sewage disposal system. The DEQ gave the 
Morsmans a permit application and 60 days to obtain the permit. (Ex. Al.) 

6. The Morsmans did not sign a written agreement with the City of Madras, nor did 
they submit the permit application to the DEQ. (Test. of Baggett and ex. A2.) By a letter dated 
April 26, 1999 (ex. A2), the DEQ warned the Morsma.'ls that their failure to apply for the permit 
violated its rules and that continued noncompliance would result in a formal enforcement action 
and civil penalties. The letter also stated that waste disposal wells are considered potential 
hazards and must eventually be eliminated. (Ex. A2.) 

7. The Morsmans applied for the water pollution control facilities permit and the 
DEQ issued permit No. 4400 (the Permit) in August 1999 (ex. A3) with a cover letter that asked 
the Morsmans to "read the permit carefully to become familiar with the terms and conditions to 
which [the Morsmans] must comply." (Ex. A4.) 

8. Schedule D, Condition 5 of the Permit stated: "Waste disposal wells are 
considered interim disposal systems and, upon the availability of an area-wide sewerage facility, 
the waste disposal well or wells shall be abandoned according to a plan submitted to find 
approved by the Department." (Ex. A3 at 4.) 

9. Schedule D, Condition 6 of the Permit stated: "If any waste disposal well covered 
by this permit fails and is unable to dispose or drain the amount of sewage discharged to it, the 
permittee shall contact the Department within 24 hours." (Ex. A3 at 4.) The DEQ intended this 
condition to ensure that the Morsmans would contact the DEQ to determine the appropriate 
means of addressing a failing disposal well. (Id. at 12, para. 6.) 

In the Matter of Phillip and Brigitte Morsman, OAR Case No. 800409, Agency Case No.WQ!D-ER-Ren\~ 000066 
Page3 of20 



F 

Attachment D 
June 18-19, 2009 EQC Meeting 
Page 4 of 20 

10. Schedule D, Condition 7 of the Permit stated: "No waste disposal well shall be 
repaired without a written letter permit from the Department." (Ex. A3 at 4.) Schedule D, 
Condition 8 of the Permit stated: "If a waste disposal well fails, the Department .shall not issue a 
letter permit to allow a repair of the waste disposal well unless it finds that an alternative 
wastewater treatment or disposal facility to replace the waste disposal well is not feasible as 
determined by the Department." (Id.) 

11. Schedule A, Limitation 2 of the Permit prohibited "hazardous materials" from 
being "discharged into the [waste disposal] system." (Ex. A3 at 2.) The DEQ considers caustic 
soda to be hazardous material because it is very corrosive and can enter ground water if placed 
into a waste disposal well. (Test. of Nigg.) 

12. The Morsmans did not object to any of the Permit's terms. The Permit expired on 
December 31, 2001. The Morsmans applied to renew the Permit on November 23, 2001, and the 
DEQ renewed the Permit on the same terms as the original permit. (Test. of Baggett.) 

13. In December 2004, Mr. Morsman noticed one of the trailer park's disposal well 
cleanout caps was broken and Coke cans, an empty beer bottle, and a half-full bottle were in tbe 
clean out. In another cleanout, he found a half-roll of toilet paper and other material. In a third 
cleanout, he found the cap broken off and a large stick inside. (Test. of Phillip Morsman.) 

14. Mr. Morsman reporteCl the apparent vandalism to the Jefferson County Sheriffs 
Office. (Ex. R27.) The Morsmans did not report the matter to the DEQ because there had been 
no discharge from the well. (Test. of Phillip Morsman.) 

15. On or about June 18, 2006, the trailer park's disposal well discharged sewage 
onto the ground surface. A substantial flow of liquid poured from the well head, leaving toilet 
paper and puddles that smelled of sewage on the ground. (Test. of Bedell and exs. Al5, Al 6, 
and Al7.) On the advice of a septic tank pumping service, Mr. Morsman put caustic soda into 
the septic tank to break down solids in the tank. (Test. of Phillip Morsman.) The Morsmans did 
not report this incident to the DEQ. (Test. of Bedell.) 

16. The Morsmans sometimes drained the trailer park's swimming pool to clean it. 
(Test. of Brigitte Morsman and ex. R20.) However, the pool is 200 feet from the well head and 
next to the road so that .the water drained from the pool would flow down the road-side ditch 
rather than onto the ground around the well head. The well head is uphill from the road-side 
ditch. (Test. of Bedell and ex. A20.) 

17. On October 17, 2006, sewage discharged from the trailer park's well head onto 
the ground su.rface and flowed down the roadside ditch toward the culvert under the public road. 
The discharge coated vegetation with solids from the effluent. It smelled of sewage and 
contained suspended solids and toilet paper. The area uphill of the well head was dry and brown, 
while the brush below the well head was thicker and greener, and algae grew in the roadside 
ditch. These conditions showed that the discharge was not a one-time event; the disposal well 
had discharged nutrients and moisture onto the ground surface over an extended time. (Test. of 
Black and exs. Al 8 through A24.) 
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18. On October 18, 2006, Mr. Baggett of the DEQ inspected the Morsmans' park and 
noticed sewage had come out of the well, flowed down the roadside ditch to a culvert under the 
public road, and accumulated on a highway embankment. A pumper truck was there pumping 
the septic tank. (Test. of Baggett.) Mr. Morsman and the pumper truck operator pulled a green 
shirt and other materials out from the well. (Test. of Phillip Morsman and Middleton.) After 
Mr. Morsman pulled the materials out of the well, the well still drained slowly. (Test. of Phillip 
Morsman and ex. R26.) 

19. Mr. Baggett told Mr. Morsman that he would have to discuss the well's failure 
with the DEQ's manager. Mr. Baggett instructed Mr. Morsman in the meantime to continue 
pumping the tank and to apply for a letter permit from the DEQ to clean out the well. The 
Morsmans continued pumping the septic tank from October 18 through October 26, 2008, to 
keep the sewage level down. The pumping cost the Morsmans nearly $22,000. (Ex. R22.) 

20. On October 23, 2006, the DEQ received information that the Morsmans' well 
failed again. Mr. Baggett investigated and saw sewage coming out of the well, running down a 
ditch, and accumulating close to the culvert. The Morsmans did not notify the DEQ of this well 
failure. (Test. of Baggett.) 

21. On October 25, 2006, the DEQ representatives again found sewage discharging 
from the Morsmans' well and flowing into the roadside ditch. The flow was more than that of 
October 18, 2006. (Test. of Baggett.) 

22. On October 25, 2006, representatives of the DEQ and t_he City of Madras met 
with the Morsmans regarding the failure of the Morsmans' sewage system. At the meeting, city 
representatives told the Morsmans that the city was in the process of bringing its main sewage 
line across the highway toward the Morsmans' trailer park and the line would reach Lee Street, a 
quarter-mile from the park, by July 2007. The DEQ told the Morsmans that an alternative to 
their disposal well had thus become reasonably available and that they must decommission the 
park's well and connect to the city's sewer line when it reached Lee Street. The DEQ, city 
representatives, and the Morsmans discussed the hook-up costs extensively and the Morsmans 
had enough information to understand the approximate cost to hook-up to the city sewer line. 
(Test. of Morgan.) The Morsmans agreed to decommission the park's well, connect to the city's 
sewer, and sign a Mutual Agreement and Order (MAO) confirming the agreement. The MAO 
was to specify the method and timelines for the Morsmans to connect to the city sewer line. 
(Test. of Baggett and ex. A25.) 

23. If the Morsmans would not have agreed at the October 25, 2006, meeting to 
connect to the city's sewer line, the DEQ would not have issued a letter permit to the Morsmans. 
Rather, the DEQ would have discussed other means of dealing with the overflowing well, 
including requiring the Morsmans to continue daily pumping of the septic tank. The DEQ did 
not issue a letter permit earlier because it wanted to ensure that the Morsmans would not enlarge 
the well or otherwise alter it under the normal repair permit system.· (Test. of Nigg.) 
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24. Based on the Morsmans' agreement to connect to the city sewer as soon as it 
reached Lee Street and to enter into the MAO, on October 26, 2006, the DEQ issued a letter 
permit to the Morsmans allowing them to hire a well driller to clear out any obstructions in the 
well. (Test. of Baggett and ex. A25.) The letter permit referred to the Morsmans' "verbal 
agreement" at the October 25, 2006, meeting to "enter into a Mutual Agreement and Order 
requiring connection to City sewer." The Morsmans did not object to or otherwise respond to 
the statements in the letter permit. (Test. of Phillip Morsman.) 

25. On October 26, 2006, the Morsmans' driller drilled 260 feet into the drywell 
before encountering any obstruction. The driller then felt something significant in the well give 
way. The drill reached the well's bottom at 326 feet. A baler sent to the bottom retrieved no 
materials that would have obstructed the well. (Test. of Baggett.) 

26. The DEQ's rules provide that drain holes, such as the Morsmans' well, may be no 
deeper than 100 feet. The fact that the Morsmans' well was 326 feet deep concerned the DEQ 
because the well was deeper and closer to ground water sources than the DEQ previously 
believed. (Test. of Baggett.) 

27. The city's sewage line had been within 11,000 feet of the Morsmans' park for 
years. The DEQ had not required the Morsmans to connect to the sewage line because it was 
unclear whether the city's sewer had the capacity to receive the Morsmans' sewage and the DEQ 
was waiting for the city's sewage line to move closer to the Morsmans' park. (Test. of Baggett.) 

28. The city's sewer line reached Lee Street in approximately September 2007. (Test. 
of Morgan.) The city informed the DEQ on October 2, 2007, that its sewer line was available for 
connection to the Morsmans' park. (Test. of Nigg.) The straight-line distance from the 
Morsmans' park to the Lee Street connection point is 1,230 feet. The distance of the most direct 
route for the connection following existing roads and rights-of-way is l, 737 feet. (Test. of 
Baggett.) 

29. On November 7, 2007, the DEQ sent to the Morsmans a pre-enforcement notice 
stating that "[b ]ecause another method of waste disposal has become reasonably available, the 
rules require that you decommission your disposal well." The notice instructed the Morsmans to 
contact the City of Madras and "initiate the process of connecting all structures having 
wastewater flows on the [trailer park] to the City sewerage system. Submit engineered plans to 
the City within twenty (20) days after making contact with the City, and have the connection line 
to the City's system completed within sixty ( 60) days following apprqval by the City of the 
plans." (Ex. A26.) 

30. In May 2007, the Morsmans' attorney had attempted to get construction cost 
estimates from the City of Madras. To avoid potential liability, the city declined to use public 
resources to provide an estimate and asked the Morsmans to obtain their own estimate. (Ex. 
R58.) The Morsmans did nothing further to find out the cost of connecting to the city's sewer 
line . until April 22, 2008, when they obtained estimates in preparation for this contested case 
hearing. (Test. of Phillip Morsman.) 
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31. On April 22 and 23, 2008, the Morsmans obtained "rough" or "ball park" 
estimates from two contractors of the cost to connect the trailer park to the city's sewer line at 
Lee Street. The Morsmans had not prepared any engineered plans or provided the contractors 
details regarding the depth of the excavation, the soil conditions, surface restoration required, or 
access conditions. Based only on conversations with Mr. Morsman, the contractors estimated 
that the cost would be approximately $400,000. (Exs. R30 and R32.) 

32. On April 22, 2008, the Morsmans obtained a cost estimate for professional 
engineering and surveying services to design and oversee construction of a sewer line from the 
trailer park to Lee Street. The engineer's estimate stated that the proposed sewer line "appears to 
be within existing public right of ways allowing construction without the need for easements." 
The estimated cost for the engineering and surveying services was $50,470, plus or minus 20 
percent. (Ex. R3 l .) 

33. Also on April 22, 2008, the Morsmans inquired of one bank for a $300,000 
second-mortgage loan to upgrade the sewer system. The bank declined the request because of 
"insufficient reported income to existing debt servicing requirements." (Ex. R36.) 

34. The Morsmans refinanced their mortgage loan in April 2006. With the proceeds 
from the refinance, they paid off their previous mortgage of$621,437, paid a prepayment penalty 
of nearly $37,000, and received cash of nearly $115,000. As a result of the refmance, the 
Morsmans incurred an $800,000 mortgage debt. (Ex. R35.) 

35. The Morsmans did not apply to the DEQ for a waiver from the connection 
requirement based on the financial burden. Nevertheless, before the DEQ issued the pre
enforcement notice, the DEQ's water quality manager discussed whether to waive the 
requirement with the DEQ deputy director and· director. They decided not to waive the 
requirement because of the environmental risks presented by the Morsmans' well. (Test. of 
Nigg.) 

CONCLUSIONS OF LAW 

1. Respondents violated Schedule D, Condition 5 of the Permit, ORS 468B.025(2), and 
OAR 340-044-0015(3)(b) (Violation I) by failing to decommission the waste disposal well and 
failing to connect to the City of Madras's sewer system since November 7, 2007. 

2. Respondents vi9lated OAR 340-071-0130(3) (Violation 11) by discharging untreated 
or partially treated wastewater or septic tank effluent directly or indirectly onto the ground 
surface on or about June 18, 2006, October 18, 2006, October 23, 2006, and October 25, 2006. 

3. Respondents did not violate Schedule D, Condition 7 of the Permit and OAR 340-044-
0017(1) by pouring "caustic soda" into the waste disposal well in June 2006. 

4. Respondents violated Schedule D, Condition 6 of the Permit and ORS 468B.025(2), 
by failing to report waste disposal well failures to the Department within 24 hours on or about 
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June 18, 2006. Respondents did not violate Schedule D, Condition 6 of the Penni! and ORS 
468B.025(2) on October 18, 2006. 

5. Respondents are subject to civil penalties of $192,842 for Violation I and $1,500 for 
Violation IL 

OPINION 

The DEQ' s Order required respondents to discontinue the use of the waste disposal well 
and to decommission the well; to connect to the City of Madras's sewerage system or discharge 
sewage only to an approved disposal system; and.to submit to the DEQ documentation showing 
compliance with the DEQ's order. The Order assessed civil penalties against respondents in the 
amount of$193,092 and $1,750 for two alleged violations of Oregon law. Respondents dispute 
some of the alleged violations and assert that decommissioning the disposal well and connecting 
to the city's sewer system would be financially impracticable and unreasonably burdensome. 

The proponent of a fact or position in a contested case has the burden of presenting 
evidence to support the fact or position. ORS 183.4450(2). The DEQ has the burden of 
persuasion to establish each element of each alleged violation and the legal justification for the 
civil penalty imposed. Respondents have the burden of persuasion to establish that financial 
burden and impracticability is a defense to the DEQ's Order and, if so, that compliance with the 
Order would be financially impracticable and unduly burdensome. The standard of proof in a 
contested case proceeding is a preponderance of the evidence. Gallant v. Board of Medical 
Examiners, 159 Or App 175 (1999). 

Violation I: Failing to Decommission Well and Connect to City's Sewer System 

The Environmental Quality Commission has declared that waste disposal wells in Central 
Oregon are public health threats that should be completely phased out as quickly as possible. 
OAR 340-044-0010(2) provides, in part: 

The injection of untreated or inadequately treated sewage or wastes to waste 
disposal wells and particularly to waste disposal wells in the lava terrain of 
Central Oregon constitutes a threat of serious, detrimental and irreversible 
pollution of valuable groundwater resources and a threat to public health. The 
policy of the Environmental Quality Commission is to restrict, regulate or prohibit 
the further construction and use of waste disposal wells in Oregon and to phase 
out completely the use of waste disposal wells as a means of disposing of . 
untreated. or inadequately treated sewage or wastes as rapidly as possible in an 
orderly and planned manner. 

Since 1983, the DEQ's administrative rules have required a permit to use existing sewage 
drain holes and have prohibited their use if municipal sewer service is available. OAR 340-044-
0015(3)(b) and (4) provide: 
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(3) No person shall cause or allow Class V injection systems injecting sanitary 
waste, sewage, or industrial or commercial waste into sewage drain holes or 
sewage drill holes, except as allowed under OAR 340-044-0015(3)(b ), 340-044-
0017, or 340-044-0018(3). 

* * * * * 

(b) After January 1, 1983, use of existing sewage drain holes or sewage drill holes 
is prohibited unless municipal sanitary sewer service is not available to the 
property. Except for single family residences, use of an existing sewage drain hole 
must be authorized by a permit. 

(A) Sanitary sewer service shall be deemed available to a property when: 

(i) A sanitary sewer is extended to within 300 feet from the property boundary for 
a single family dwelling or other establishment with a maximum design flow of 
not more than 450 gallons per day, or 200 feet multiplied by the number of 
dwellings or dwelling equivalents for other establishments or greater flows, and 

(ii) A sanitary sewer system is not under a connection permit moratorium and the 
system owner is willing or obligated to provide sewer service. 

(B) Within 90 days after sanitary sewer service is available to a property, the 
owner of that property shall make connection to the sewer and sha!! abandon and 
decommission the sewage drain hole in accordance with OAR 340-044-0040. On 
a case-by-case basis, the Director may waive the requirement to connect to sewer 
if the Director determines that connection to the sewer is impracticable or 
unreasonably burdensome. 

(c) No person shall modify any structure or change or expand any use of a 
structure or property that utilizes a sewage drain hole. 

( 4) After the effective date of these rules, no person shall construct, place in 
operation or operate any allowable injection system without frrst obtaining a 
permit from the Director, unless the injection system is authorized by rule under 
OAR 340-044-0018. 

The violation of the conditions of a waste discharge permit is prohibited and constitutes a public 
nuisance. ORS 468.025(2) and (3). 

The DEQ issued a water pollution control facilities permit to the Morsmans in 1999. The 
Permit allowed the Morsmans to operate a waste disposal well-a Class V injection system
subject to conditions. Schedule D, Condition 5 of the Permit stated that the well would be 
allowed on an "interim" basis and must be abandoned when an area-wide sewage facility became 
available. 
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On October. 25, 2006, the DEQ infonned the Morsmans that an area-wide sewerage 
facility would become available in approximately July 2007 when the City of Madras's sewer 
line would reach Lee Street, 1,230 feet from the Morsmans' trailer park. The DEQ infonned the 
Morsmans that they then would have to abandon the well and connect to the City of Madras's 
sewer line. 

The City of Madras's sewer line reached Lee Street in September 2007. On November 7, 
2007, the DEQ gave the Morsmans fonnal notice to decommission the well, initiate the process 
of connecting to the city's sewer line at Lee Street, submit engineered plans to the city, and 
complete the connection within sixty days following the city's approval of the plans. 

The Morsmans have not complied with the DEQ's notice. They do not dispute that the 
city's sewer line is "reasonably available" at Lee Street, 1,230 feet from their trailer park. 
Indeed, under. OAR 340-044-0015(3)(b)(A)(i), sewer service would have been "deemed 
available" to the Morsmans' trailer park when the city's sewer was 11,000 feet from the park (55 
dwellings times 200 feet). Accordingly, the Morsmans' failure to connect to the city's sewer 
after they received the DEQ's notice violated the tenns of the Pennit. 

The DEQ's Order detennined that the violation started from October 2, 2007, but that 
was the date the city infonned the DEQ that the sewer line had reached Lee Street. I conclude 
that the violation started from the date the DEQ gave notice to the Morsmans on November 7, 
2007. 

Waiver Based on Impracticability and Unreasonable Burden 

The Morsmans argued that under OAR 340-044-0015(3)(b)(B) the DEQ should waive 
the requirement to connect to the city's sewer because the connection is impracticable and 
unreasonably burdensome. They argued that the connection costs would exceed $400,000 and 
they are not able to obtain a loan even for $300,000. According to the Morsmans, the DEQ's 
Order either to connect to the city's sewer or abandon the waste disposal well would effectively 
shut down the trailer park and leave the low income residents with no place to live. 

The DEQ contended that the rule requires an express waiver request, the Morsmans did 
not make such a request until the day of the hearing, and it would be inappropriate to rule on the 
request now. The Morsmans responded that a fonnal waiver request was unnecessary-in the 

· past, w,ithout a waiver request, the DEQ implicitly considered impracticability and undue burden 
when it decided not to require the Morsmans to connect to the city's sewer line when the line 
was more than one quarter mile from their trailer park. 

The DEQ' s interpretation of its waiver rule is both plausible and reasonably consistent 
with the rule's wording. I am required to defer to the DEQ's interpretation of its own rules. 
OAR 340-011-0545(3) ("In reviewing the department's interpretation of a department rule as 
applied in a fonnal enforcement action, an administrative law judge must follow the 
department's interpretation if that interpretation is both plausible and reasonably consistent with 
the wording of the rule and the underlying statutes."); see also Oregon Restaurant Services v. 
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Oregon State Lottery, 199 Or App 545, 561-62 (2005); Johnson v. Employment Dept., 187 Or 
App 441, rev den 336 Or 60 (2003) (director's statutorily authorized representative may state 
interpretation entitled to deference). 

The Morsmans did not request a waiver from the DEQ until the day of the hearing of this 
contested case. The rule provides that the waiver is within the discretion of the DEQ's director. 
The director has not ruled on the Morsmans' waiver request and it would be premature for me to 
do so now. 

Even if the Morsmans' waiver request were timely for purposes of this hearing, the 
Morsmans did not establish that connecting to the city's sewer would be impracticable and.their 
evidence at the hearing was inadequate to determine whether the connection to the city's sewer 
would· be unreasonably burdensome. Webster's Third New International Dictionary, 
Unabridged, defines "impracticable" as "incapable of being performed or accomplished by the 
means employed or at command." The Morsmans presented no evidence that connecting to the 
city's sewer line would be impracticable in this sense. Indeed, the Morsmans presented two 
tentative bids from contractors that showed the connection can be accomplished. 

The Morsmans did not present persuasive evidence that the costs of connecting to the 
city's sewer were unreasonably burdensome. First, the Morsmans did not establish a reliable 
estimate of the connection's costs. The Morsmans' cost estimates were extremely tentative. 
They were not based on engineered plans and the Morsmans provided the contractors insufficient 
details on which to base accurate estimates. 

Second, the Morsmans presented insufficient evidence regsrding their financial 
circumstances. The evidence suggested that the Morsmans orally inquired of only one bank for a 
loan. They presented no documentary evidence of their assets, income, or expenses. 

Finally, the Morsmans knew since 1997 that they would be required to abandon the 
disposal well and connect to the city's sewer system. Yet, they failed to explain why they did 
not prepare for that expense but instead, in April 2006, refinanced their mortgage, paying a 
prepayment penalty of nearly $37,000, receiving cash of nearly $115,000, and substantially 
increasing their mortgage debt. By this, the Morsmans made it more difficult for them to qualify 
for a loan with which to pay for the sewer connection. 

No Actual Harm Defense 

' The Morsmans also argued that there have been no problems with the disposal well since 
October 2006, when they pumped the septic tank, removed obstructions in the well cleanouts, 
fenced off the septic tank and the well, and installed lights and a surveillance camera to prevent 
vandalism. They argue that there is no evidence that the well has contaminated any groundwater 
and, in any event, the city has not used nearby drinking water wells for more than 20 years. 

These arguments were not persuasive. The Environmental Quality Commission made the 
policy decision to phase out disposal wells when alternative waste disposal systems become 
reasonably available. OAR 340-044-0010. The applicable rules do not require a showing of 
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actual harm before the DEQ can require the well to be decommissioned. If an alternative 
disposal system has become reasonably available, it is no defense that the well has not failed 
since October 2006 and that the well has not actually contaminated groundwater. See City of . 
Klamath Fallsv. Environmental Quality Commission, 318 Or 532 (1994). 

I conclude, therefore, that the Morsmans violated Schedule D, Condition 5 of the Permit, 
ORS 468B.025(2), OAR 304-044-0015(3)(b), and OAR 340-012-0053 since November 7, 2007. 

Violation 2: Discharging Sewage onto Ground Suiface 

OAR 340-071-0130(3) provides: 

Prohibited discharges of wastewater. A person may not discharge untreated or 
partially treated wastewater or septic tank effluent directly or indirectly onto the 
·ground surface or into public waters. Such discharge constitutes a public health 
hazard and is prohibited. 

Owning, operating or using an onsite wastewater treatment system that is discharging 
sewage or effluent to the ground surface or into waters of the state constitutes a violation. OAR 
340-012-0060(l)(d).2 The DEQ alleges that the Morsmans violated OAR 340-071-0130(3) on 
June 18, 2006, October 18, 2006, and October 23, 2006. 

June 2006 Discharge 

The evidence at the hearing established that on June 18, 2006, the Morsmans' waste 
disposal well discharged a substantial amount of sewage onto the ground. The Morsmans argued 
that the apparent discharge actually was water they drained from the trailer park's swimming 
pool. The argument was not convincing. More likely than not, water from the pool would have 
flowed down the road-side ditch instead of collecting, as it did, around the well and uphill from 
the ditch. Also, swimming pool water would not have left toilet paper and puddles that smelled 
of sewage. 

October 2006 Discharges 

The Morsmans did not dispute that sewage spilled from the well onto the ground surface 
on October 18, 23, and 25; 2006. Respondents' Closing Arguments at 12. They argued that they 
were not at fault because the Qctober 18 discharge was due to vandalism and that the DEQ 
prevented them from clearing the well until October 26, 2006, thereby increasing the risk of 
spillage during the pumping of the septic tank. 

Neither OAR 340-071-0130(3) nor OAR 340-012-0060(1)(d) require intent or even 
negligence for a violation. Those considerations may be relevant to determine the amount of the 
civil penalty. But simply owning or operating a waste disposal system that discharges sewage 
onto the ground--even if the discharge were due to vandalism-constitutes a violation. 

2 An "onsite wastewater treatment system" includes a standard subsurface sewage system consisting of a 
septic tank, distribution unit, and absorption facility. OAR 340-071-0100(100) and (154). 
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Likewise, the fact that the well overflowed during the pumping of the septic tank is enough for a 
violation and it is no defense that the DEQ did not allow the Morsmans to drill the well until 
October 26, 2006. 

I conclude that the Morsmans violated OAR 340-071-0130(3) and OAR 340-012-
0060(1)(d) on June 18, October 18, October 23, and October 25, 2006. 

Violation 3: Repairing Sewage Drain Hole without DEQ Permit 

OAR 340-044-0017(1) provides that "[n]o person shall repair or attempt to repair a 
plugged or otherwise failing sewage drain hole or sewage drill hole unless a repair permit is 
issued according to the terms and conditions in OAR 340-071-0215." Schedule D, Condition 7 
of the Permit stated: "No waste disposal well shall be repaired without a written letter permit 
from the Department." 

The DEQ's Notice of Violation alleges that the Morsmans poured caustic soda into their 
sewage drain hole in an attempt to repair it in violation of the rule and the Permit. The allegation 
is based solely on Mr. Baggett's testimony that Mr. Morsman told him in October 2006 that he 
had put caustic soda into the well in June 2006. At the hearing, Mr. Morsman testified that he 
put caustic soda into the septic tank, not into the well. He denied telling Mr. Baggett that he put 
the caustic soda into the well. 

I fmd that Mr. Morsman's first-hand testimony on this issue is more persuasive than Mr. 
Baggett's recollection of Mr. Morsman's statement made more than two years ago. Because the 
DEQ has the burden of proof on this issue, I conclude that the DEQ did not establish that the 
Morsmans violated OAR 340-044-0017(1), OAR 340-012-0053, or the Permit by pouring 
caustic soda into the well in June 2006. 

Violation 4: Failing to Report Well Failure 

ORS 468B.025(2) provides that no person shall violate the conditions of any waste 
discharge permit issued under ORS 468B.050. Schedule D, Condition 6 of the Permit stated: "If 
any waste disposal well covered by this permit fails and is unable to dispose or drain the amount 
of sewage discharged to it, the permittee shall contact the Department within 24 hours." The 
purpose of this condition was to ensure that the Morsmans would contact the DEQ to determine 
the appropriate means of addressing a failing disposal well. 

The Morsmans did not contact the DEQ within 24 hours of the June 18, 2006, discharge. 
They argued that there was no sewage discharge to report for that incident but, as I discussed 
above, the argument is not credible. The Morsmans' violated the Permit's conditions by not 
reporting the June 18, 2006, well failure. 

The Morsmans' well failed again on October 17, 2006. The DEQ learned of the failure 
the next day and immediately contacted the Morsmans to determine how to address the failure. 
Thus, although the Morsmans did not initiate the contact, the Morsmans and the DEQ did have 
contact within 24 hours of the failure. The purpose of the Permit's condition had been satisfied. 
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ill these circumstances, I conclude that on October 18, 2006, the Morsmans did not violate this 
condition of the Permit and therefore did not violate ORS 468B.025(2) and OAR340-012-0053. 

Civil Penalties 

OAR 340-012-0026(5) states the DEQ's civil penalties policy: 

The department assesses civil penalties based on the class of violation, the 
magnitude of violation, the application of the penalty matrices and aggravating 

· and mitigating factors, and the economic benefit realized by the respondent. 

(a) Classification of Violation. Each violation is classified as Class I, Class II or 
Class III. Class I violations have the greatest likelihood of actual or potential 
impact to human health or the environment or are of the greatest significance to · 
the regulatory structure of the given environmental program. Class II violations. 
are less likely than Class I violations to have actual or potential impact to human 
health or the environment. Class III violations have the least likelihood of actual 
or potential impact to human health and the environment. (See OAR 340-012-
0053 to 340-012-0097.) 

(b) Magnitude of Violation. For Class I and Class II violations, the department 
uses a selected magnitude or determines the magnitude based on the impact to 
human health and the environment resulting from that particular violation. A 
magnitude is not determined for Class III violations. (See OAR 340-012-0130 and 
340-012-0135.) 

( c) Base Penalty Matrices. The department uses the base penalty matrices to 
determine an appropriate penalty based on the classification and magnitude of the 
violation. (See OAR 340-012-0140.) 

( d) Aggravating and Mitigating Factors. The department uses the aggravating and 
mitigating factors to adjust the base penalty to reflect the particular circumstances 
surrounding the violation. These factors include the duration of the violation, the 
respondent's past compliance history, the mental state of the respondent, and the 
respondent's cooperativeness in achieving compliance or remedying the situation. 
(See OAR 340-012-0145.) 

( e) Economic Benefit. The department adds the eponomic benefit gained by the 
respondent to the civil penalty to achieve deterrence and create equity between the 
respondent and those regulated persons who have borne the expense of 
maintaining compliance. (See OAR 340-012-0150.) 

OAR 340-012-0045 states the civil penalty determination procedure: 

Except as provided in OAR 340-012-0038(3), in addition to any other liability, 
duty, or other penalty provided by law, the department may assess a civil penalty 
for any violation. Except for civil penalties assessed under OAR 340-012-
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0155(2), the department detennines the amount of the civil penalty using the 
following procedures: 

(1) The classification of each violation is detennined by consulting OAR 340-
012-0053 to 340-012-0097; 

(2) The magnitude of the violation is detennined as follows: 

(a) The selected magnitude categories in OAR 340-012-0135 are used. 

(b) If a selected magnitude is not specified in OAR 340,012-0135, or if 
infonnation is not reasonably available to detennine which selected magnitude 
applies, OAR 340-012-0130 is used to detennine the magnitude of the violation. 

( c) The appropriate base penalty (BP) for each violation is detennined by 
applying the classification and magnitude of each violation to the matrices in 
OAR 340-012-0140. 

( d) The base penalty is adjusted by the application of aggravating or mitigating 
factors (P = prior significant actions, H = history in correcting prior significant 
actions, 0 = repeated or ongoing violation, M = mental state of the violator and C 
=efforts to correct) as set forth in OAR 340-012-0145. 

(e) The appropriate economic benefit (EB) is detennined as set forth in OAR 340-
012-0150. 

(2) The results of the determinations made in section (I) are applied in the 
following fonnula to calculate the penalty: BP+ [(0.1 x BP) x (P + H + 0 + M + 
C)] +EB. 

(3) In addition to the factors listed in section (1) of this rule, the director may 
consider any other relevant rule of the commission in assessing a civil penalty and 
will state the effect that rule had on the penalty amount. 

Civil Penalty for Violation 1 

The Morsmans' failure to decommission the waste disposal well and connect to the City 
of Madras's sewer system is not a violation of a specified classification under OAR 340-012-
0053. It is therefore a Class II violation under that rule. 

The DEQ properly determined that the violation's magnitude was moderate. The 
violation is not within one of the selected magnitude categories set forth in OAR 340-012-0135. 
Under OAR 340-012-0130, a violation 's magnitude may be major if it "had a significant adverse 
impact on human health or the environment." A violation's magnitude may be minor if "the 
violation had no more than a de minimus threat to human health or other environmental 
receptors." OAR 340-012-0130(3) and (4). The Morsmans' violation was not major because 
there was no evidence of a significant adverse impact on human health or the environment. It 
was not minor because there was more than a de minimus threat to human health or the 
environment. Therefore, the magnitude is moderate. OAR 340-012-0130(1). 
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Under OAR 340-012-0140(4)(b)(B)(ii) and OAR 340-012-0140(4)(a)(E)(v), $625 is the 
applicable base penalty for a Class II, moderate magnitude violation of ORS 468B.025, a water 
quality statute, by a person who owns and has or should have registered an underground injection 
control system that disposes of sewage. 

The base. penalty must be adjusted by applying aggravating or mitigating factors. The 
"P" and "H" aggravating factors are 0 because the Morsmans had no prior significant actions. 
OAR 340-012-0145(2)(a)(A) and (3)(a)(C). The "O" aggravating factor is 4 because the 
violation existed since November 7, 2007. OAR 340-012-0145(4)(a)(D). The DEQ determined 
that the "M" mental state factor is 10 because the Morsmans acted "flagrantly." I disagree. 
OAR 340-012-0030(8) defines "flagrantly" to mean "the respondent had actual knowledge that 
the conduct was unlawful and consciously set out to commit the violation." I am not persuaded 
that the Morsmans acted with a specific intent to commit the violation. Rather, they had actual 
knowledge that their failure to abandon their waste disposal well would be a violation and .their 
continued use of the well was "intentional" within the meaning of OAR 340-012-0145(5)(a)(C). 
The "M" factor, therefore, should be 6 under that rule. The "C" mitigating factor is 2 because 
the Morsmans have not shown that they adequately addressed the violation. They made little, if 
any, effort to determine the cost of connecting to the city's sewer between November 7, 2007, 
when the DEQ demanded compliance, and April 22, 2008, when the Morsmans first made oral 
inquiries of one bank, an engineering firm, and contractors. 

The DEQ determined that the Morsmans gained an economic benefit (the "EB" factor) of 
$191,467 because they avoided spending $272,455 to connect to the city's sewer. The 
Morsmans did not challenge either figure. Indeed, according to the Morsmans' own estimate, 
they avoided spending more than $400,000 by not making the connection. Accordingly, I find 
that the DEQ's economic benefit determination is appropriate. 

Applying the results of the above factors in the penalty calculation formula set forth in 
OAR 340-012-0045(2), the penalty amount for Violation I is $192,842. 

Civil Penalty= (BP)+ (0.1 x BP) X (P + H + 0 + M + C) +EB 
$625 + [(.1 x $625) x (0 + 0 + 4 + 6 + 2)] + $191,467 
$625 + [$62.50 x 12] + $191,467 
$625 + $750 + $191,467 = $192,842 

Civil Penalty for Violation 2 

Owning, operating, or using an onsite wastewater treatment system that is discharging 
sewage or effluent to the ground surface is a Class I violation under OAR 340-012-0060(l)(d). 
The violation is not within one of the selected magnitude categories set forth in OAR 340-012-
0135. The Morsmans' violation was not major because there was no evidence of a significant 
adverse impact on human health or the environment. It was not minor because there was more 
than a de minimus threat to human health or the environment. Therefore, the magnitude is 
moderate. OAR 340-012-0130(1). Under OAR 340-012-0140(4)(b)(A)(ii) and OAR 340-012-
0140(4)(a)(F), $1,250 is the applicable base penalty for a Class I, moderate magnitude violation 
of OAR 340-071-0130(3), an onsite sewage disposal rule. 
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The "P" and "H" aggravating factors are 0 because the Morsmans had no prior significant 
actions. OAR 340-012-0145(2)(a)(A) and (3)(a)(C). The "O" aggravating factor is 2 because 
the violation occurred on four specific days. OAR 340-0!2-0145(4)(a)(B). The "M" mental 
state factor is 2 because the Morsmans had at least constructive knowledge that the discharges 
violated the Permit and the evidence showed that, more likely than not, the Morsmans 
negligently allowed the well to discharge sewage over an extended time in addition to the four 
specific days for which they are subject to the penalty. The "C" mitigating factor is -2 because
at least for the discharges on June 18 and October 18, 23, and 25, 2006-the Morsmans made 
reasonable efforts to correct the violation or reasonable affirmative efforts to minimize the 
effects of the violation. OAR 340-012-0145(6)(a)(B). The DEQ determined thatthe Morsmans 
gained an economic benefit ("EB" factor) of $0 because it had insufficient information on which 
to base an estimate. There is no reason to disturb that determination. 

Applying the results of the above factors in the penalty calculation formula set forth in 
OAR 340-012-0045(2), the penalty amount for Violation II is $1,500. 

Civil Penalty= (BP)+ (0.1xBP)X(P+H+0 + M + C) +EB 
$1,250 + [(.l x $1,250) x (0 + 0 + 2 + 2 - 2)] + $0 
$1,250 + [$125.00 x 2] + $0 
$1,250 + $250 + $0 = $1,500 
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ORDER 

I propose the DEQ issue the following order: 

Respondents Phillip Dean Morsman and Brigitte Renate Morsman shall comply with the 
Notice of Violation, Department Order and Civil Penalty Assessment dated December 19, 2007, 
except that: 

1. Respondents shall pay to the General Fund of the State Treasury a civil 
penalty in the amount of $192,842 for violating ORS 468B.025(2), OAR 304-044-0015(3)(b), 
and OAR 340-012-0053; and ' 

2. Respondents shall pay to the General Fund of the State Treasury a civil 
penalty in the amount of $1,500 for violating OAR 340-071-0130(3) and OAR 340-012-
0060(l)(d). 

/s/ James :Han 
James Han 

Administrative Law Judge 
Office of Administrative Hearings 

ISSUANCE AND MAILING DATE: October 21, 2008 
~~~~~~~~~~~~~~~~~~ 

APPEAL RIGHTS 

If you are not satisfied with this decision, you have the right to have the decision 
reviewed by the Oregon Environmental Quality Commission. To have the decision reviewed, 
you must file a "Petition for Review" within 30 days of the date this order is served on you as 
provided in Oregon Administrative Rule (OAR) 340-011-0132(1) and (2). The Petition for 
Review must be filed with: 

Department of Environmental Quality 
c/o Jane Hickman, Director, DEQ 
811 SWSixthAvenue 
Portland, OR 97204. 

Within 30 days of filing the Petition for Review, you must also file exceptions and a brief 
as is provided in OAR 340-011-0132(3). If the petition, exceptions and brief are filed in a timely 
marmer, the Commission will set the matter for oral argument and notify you of the time and 
place of the Commission's meeting. The requirements for filing a petition, exceptions and briefs 
are set out in OAR 340-011-0132. 

Unless you timely and appropriately file a Petition for Review as set forth above, this 
Proposed Order becomes the Final Order of the Environmental Quality Commission 30 days 
from the date of service on you of this Proposed Order. If you wish to appeal the Final Order, 
you have 60 days from the date the Proposed Order becomes the Final Order to file a petition for 
review with the Oregon Court of Appeals. See ORS 183.400 et. seq. 
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Exhibit No. Description 

APPENDIX A 
LIST OF EXHIBITS CITED 

Al DEQ (Richard Nichols) letter dated February 25, 1997 

A2 DEQ (Richard Nichols) Notice ofNoncompliance dated April 26, 1999 

A3 Water Pollution Control Facilities Permit 

A4 DEQ (Richard Nichols) letter dated August 5, 1999 

Al5 to A24 Photographs 

A25 DEQ (Eric Nigg) letter dated October 26, 2006 

A26 DEQ (Eric Nigg) Pre-enforcement Notice dated November 7, 2007 

R20 Sunrise Pools letter dated January 8, 2008 

R22 Middleton's Septic Pump Service invoice dated December 14, 2006 

R26 Joe Sain letter dated March 8, 2007 

R27 Jefferson County Sheriffs Office Incident Report 

R30 Knife River (James Baker) letter dated April 22, 2008 

R31 Tye Engineering & Surveying, Inc., letter dated April 22, 2008 

R32 Hooker Creek Asphalt & Paving estimate dated April 23, 2008 

R35 Jefferson County Title Borrower Statement dated April 4, 2006 

R36 Bank of the West (J. Broker) letter dated April 22, 2008 

R58 Email from Mike Morgan dated May 18, 2007 
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CERTIFICATE OF MAILING I 
On October 21, 2008, I mailed the foregoing Second Corrected Proposed and Final Order in 
OAH Case No. 800409. 

By: First Class Mail 

Michael Sheehan 
Attorney at Law 
33126 SW Callahan Rd 
Scappoose OR 97056 

Leah Koss 
Dept. of Environmental Quality 
811 SW6THAve 
Portland OR 97204 

PamArcari 
Administrative S]j'ecialist 
Hearing Coordinator 
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December 19, 2007 

CERTIFIED MAIL No. 7006 0100 0002 8261 7363 

Phillip D. Morsman and Brigitte R. Morsman, dba Tops Trailer Park 
c/o Michael F. Sheehan, Attorney at Law 
33126 S.W. Callahan Road 
Scappoose, OR 97056 

Re: Notice of Violation, Department Order, and Civil Penalty Assessment 
Case No. WQ/D-ER-07-186 
Jefferson County 

In 1999, the Department of Environmental Quality (Department) approved your registration 
under Water Pollution Control Facilities (WPCF) General Permit No. 4400 (Permit) for the 
waste disposal well system, consisting of a septic tank and injection well (Well), on property you 
own located at 23 NW Depot Road in Madras, Oregon, known as the Tops Trailer Park 
(Facility). The Permit allows you to operate and maintain the Well consistent with the 
conditions of the Permit and Oregon statutes and rules. 

The Permit is considered an interim permit because, in an effort to protect groundwater, the 
environment and public health, the state is working to phase out waste disposal wells altogether. 
Two important conditions of your permit are: (1) You were required to abandon the Well and 
connect the Facility to city sewer when sewer became available; and (2) The prohibition of any 
discharge of sewage to the ground surface. 

In June 2006, the Department received notice from Keith Bedell, Public Works Director with the 
City of Madras (City), that the Well failed and discharged sewage to the ground surface on June 
18, 2006. On October 18, 2006, Rich Black, of the Jefferson County Community Development 
Department, Onsite Wastewater Section (County), and Robert Baggett, of the Department, 
visited the Facility and observed that the Well was discharging sewage onto the ground surface. 
The discharged sewage was flowing downslope, into a roadside ditch along Northwest 4th.Street. 
The flow extended into a culvert that crossed under the roadway at the corner of Northwest 4th 
Street and Burch Lane and into a grassy area along a large escarpment that slopes down to US 
Hwy 26. Had the flow gone further, it would have reached Willow Creek, waters of the state. 

During the visit, Mr. Morsman mentioned that a similar discharge of sewage had occurred in 
June and that he had placed "caustic soda" into the Well in June to dissolve whatever was 
presumably plugging the Well. Mr. Morsman also expressed his belief that someone had 
vandalized the Well by placing material into it which may have lodged beyond reach. 

Item E 000084 
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Regardless of whether or not the Well had been vandalized, your Permit required you to report 
the system failure and discharge of sewage to the Department, and the treatment of the Well with 
caustic soda is strictly prohibited by Oregon law. 

During the October 18 site visit, a pump truck arrived and pumped a 1,500-gallon load of sewage 
out of the septic tank. Mr. Baggett instructed Mr. Morsman to pump the tank more often to keep 
sewage from being discharged onto the ground surface from the Well and that any repairs to the 
Well would first need to be discussed with the Department. 

On October 23, 2006, Mr. Black called Mr. Baggett to report that the Well was again discharging 
sewage onto the ground surface. On October 25, 2006, Mr. Baggett met with the Morsmans, 
staff of the Department, the City, and the County to discuss interim measures and final solution 
for the failed Well. At that meeting you and the Department discussed the violations of your 
Permit including the discharges and your failure to connect to the City of Madras sewer as 
required by your Permit and Oregon law. In this meeting, you agreed to enter into a Mutual 
Agreement and Order (MAO) with the Department which would require you to connect to the 
City sewer and decommission your Well when the City sewer reached Lee Street, or 
approximately 1,800 feet from your Facility; Although your Permit requires you to now connect 
to City sewer and the sewer line is within approximately 1,800 feet of your Facility, you still 
have not connected to the City sewer. 

On October 25, 2007, Mr. Baggett and Eric Nigg of the Department conducted a site visit at the 
Facility and again found sewage discharging from the Well and flowing into the roadside ditch 
along Northwest 4th Street. The flow was more extensive than that which Mr. Baggett had 
observed on October 18, 2007. There was evidence that the sewage was flowing down the 
escarpment along US Hwy 26 and then into a culvert that runs under US Hwy 26. 

Your failure to connect to City sewer and to abandon the Well is a serious violation of your 
Permit and of Oregon law. The Department has been working to phase out waste disposal wells 
such as the Well at your Facility for many years, a fact of which you have beeu aware of since 
the Department first sent you aNotice of Noncompliance in 1999 for operating the Well without 
a Permit. Your WPCF Permit also notifies you of the intention of the Department to phase out 
these wells and of the requirement that upon reasonably available connection to city sewer that 
you immediately abandon the Well and submit a plan to couuect to the City sewer. 

The drinking water supply for the City of Madras comes from underground wells, one of which 
is within approximately one-quarter of a mile of your Facility. The Well at your Facility reaches 
a depth of approximately 326 feet, which is only approximately 30-40 feet above the drinking 
water well system. The Department is concerned that the Well at your Facility will impact 
drinking water for the City of Madras. 

Your Permit and Oregon law also prohibit discharge of sewage onto the ground surface. The 
discharge of untreated or partially treated sewage from your Well is unlawful because it presents 
a potential threat to human health through direct human contact or through contact with insects 
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and other vectors that have been in contact with the sewage. Sewage is also an environmental 
threat and a significant pollutant that can harm aquatic life, contaminate drinking water, and 
impair recreational, commercial, and agricultural uses of water. The threat to human health is 
espeCially great because these sewage discharges occurred on a residential property. Further, 
you did not contact the Department within 24 hours of any of the failures of your Well described 
above, in violation of your Permit. 

In the enclosed Notice of Violation, Department Order, and Civil Penalty Assessment (Notice 
and Order), the Department has assessed a civil penalty of $194,842 for failing to connect to the 
City of Madras sewer system and for discharging sewage onto the ground surface. Of this 
amount, $191,467 represents the economic benefit you obtained by failing to decommission the 
Well at your Facility and failing to connect to the City sewer at the time it became reasonably 
available to the Facility. If you incur the costs to connect to the City sewer and decommission 
the Well, the Department will recalculate the costs as delayed rather than avoided and will 
reduce the civil penalty accordingly. 

The penalty was determined as set forth in Oregon Administrative Rule (OAR) 340-012-0045. 
The Department's findings and civil penalty determination are attached to the Notice and Order 
as Exhibit Nos. 1 and 2. Although you were unable to eliminate discharge of sewage to ground 
surface during the failure, the Department appreciates the steps you took to minimize the impacts 
of the discharged sewage by hiring a pump truck to remove sewage from the system when it was 
failing and has given credit for these steps in determining the amount of civil penalty. 

Also included in Section IV is an Order requiring you to discontinue use of and decommission 
the Well and either: (I) connect to the City of Madras sewer or (2) disconnect all plumbing 
fixtures from the waste disposal well system and ensure that all plumbing fixtures are connected 
for discharge only to an approved and properly permitted disposal system that is not failing. 

The steps you must follow to request a review of the Department's allegations and 
determinations in this matter in a contested case hearing are set forth in Section VI of the 
enclosed Notice and Order and in OAR 340-011-0530. You need to follow the rules to ensure 
that you do not lose the opportunity to dispute the enclosed Notice and Order. 

If you wish to dispute the Notice and Order, you must send a written request for a contested case 
' hearing, including a written response that admits or denies all of the facts alleged in Sections II 

and III of the enclosed Notice and Order. The written response should also allege all affirmative 
defenses and explain why they apply in this matter. You will not be allowed to raise these issues 
at a later time, unless you can show good cause for that failure. 

If the Department does not receive a request for a contested case hearing within twenty calendar 
days from the date you receive the enclosed documents, the Department will issue a Default 
Order and the civil penalty assessment and Order will become final and enforceable. You can 
fax a request for a contested case hearing to the Department at 503-229-5100 or mail it to the 
address stated in Section VI of the Notice. 
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If yon wish to discnss this matter with the Department, or believe there are mitigating factors that 
the Department might not have considered in assessing the civil penalty or issuing the enclosed 
Order, you may include a request for an informal discussion in the request for a contested case 
hearing. If you request an informal discussion, you still have the right to a contested case 
hearing. Copies of referenced rules are enclosed. 

I look forward to your cooperation in complying with Oregon environmental law in the future. 
If, however, any additional violations occur, you may be assessed additional civil penalties. 

If you have any questions about the Notice and Order, please contact Leah Koss with the 
Department's Office of Compliance and Enforcement in Portland at 503-229-6408, or toll-free at 
1"800-452-4011, extension 6408. 

Sincerely, 

Isl 

Joni Hammond 
Interim Deputy Director 

Enclosures 

cc: Phillip D. Morsman and Brigitte R. Morsman, 23 NW Depot Road, Madras, OR 97741 
Mike Morgan, City Administrator, City of Madras, 71 S.E. D Street, Madras, OR 97741 
Bob Baggett, Eastern Region, Bend Office, DEQ 
Eric Nigg, Eastern Region, Bend Office, DEQ 
Mitch Wolgamot!, Eastern Region, Pendleton Office, DEQ 
Water Quality Division, HQ, DEQ 
Larry Knudsen, Oregon Department of Justice, Portland Office 
U. S. Environmental Protection Agency 
Jefferson County District Attorney 
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BEFORE THE ENVIRONMENTAL QUALITY COMMISSION 

OF THE STATE OF OREGON 

) 
IN THE MATTER OF: ) 
PHILLIP DEAN MORSMAN and ) 
BRIGITTE RENATE MORSMAN, ) 

doing business as TOPS TRAILER PARK, ) 
) 
) 

Respondents. ) 

NOTICE OF VIOLATION, 
DEPARTMENT ORDER AND 
CIVIL PENALTY ASSESSMENT 
NO. WQ/D-ER-07-186 

JEFFERSON COUNTY 

8 I. AUIHORITY 

9 This Notice of Violation, Department Order and Civil Penalty Assessment (Notice and 

10 Order) is issued, jointly and severally, to Respondents, Phillip Dean Morsman and Brigitte Renate 

11 Morsman, doing business as Tops Trailer Park, by the Department of Environmental Quality 

12 (Department) on behalf of the Environmental Quality Commission pursuant to Oregon Revised 

13 Statutes (ORS) 468.100, 468.126 through 468.140, and 468B, ORS Chapter 183 and Oregon 

14 Administrative Rules (OAR} Chapter 340, Divisions 011, 012, 044 and 071. 

15 II. FINDINGS 

16 I. Respondents are the owners and operators of a mobile home park located at 23 

17 NW Depot Road in Madras, Oregon (the Property) known as Tops Trailer Park (the Facility). 

18 2. In 1999, the Department approved Respondents' registration under Water 

19 Pollution Control Facilities General Permit No. 4400 (the Permit). The Permit authorizes 

20 Respondents to maintain and operate the waste disposal system, consisting of a septic tank and 

21 well (Well), at their Facility in accordance with the terms and conditions of the Permit and with 

22 Oregon law. 

23 3. On or about June.18, 2006, the Well on Respondents' Property discharged sewage to 

24 the ground surface. 

25 4. Respondents did not report the June 2006 discharge of sewage from the Well on 

26 their Property. 

27 /Ill 

Page 1- NOTICE OF VIOLATION, DEPARTMENT ORDER AND CIVIL PENALTY ASSESSMENT 
CASE NO. WQ/D-ER-07-186 MorsmanNCP & O.doc 
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5. On or about October 18, 2006, the Well on Respondents' Property discharged 

2 sewage to the ground surface. 

3 6. The sewage discharge on October 18, 2006, was an amount sufficient to flow 

4 downslope, into a roadside ditch along Northwest 4th Street, then into a culvert that crossed under 

5 the roadway and into a grassy area along a large escarpment which slopes to Hwy. 26. 

6 7. Respondents did not report the October 18, 2006 discharge of sewage from the Well 

7 on their Property. 

8 8. On October 18, 2006, Mr. Morsman told Bob Baggett of the Department that in June 

9 2006, he had placed caustic soda into the Well in an attempt to unplug a presumable blockage in the 

10 Well. 

11 9. On October 18, 2006, a pump service pumped approximately 1,500 gallons of 

12 sewage out of the Well to attempt to mitigate the sewage overflow. 

13 10. On or about October 23, 2006, the Well on Respondents' Property discharged 

F 14 sewage to the ground surface. 

15 11. Respondents did not report the October 23, 2006 discharge of sewage from the Well 

16 on their Property to the Department. 

17 12. On or about October 25, 2006, Bob Baggett, Eric Nigg of the Department, and 

18 representatives ofJ efferson County and the City of Madras met with Respondents to discuss the 

19 operation of the Well at Respondents' Property. 

20 13. On October 25, 2007, the Well on Respondents' Property discharged sewage onto 

21 the ground surface in an amount sufficient to flow in the manner described in paragraph 6 above, 

22 and further into a culvert along Hwy. 26. 

23 14. On October 26, 2007, Mr. Nigg sent Respondents a letter which summarized the 

24 meeting from the day before. 

25 15. The October 26, 2007 letter noted the violations of Oregon law including: (1) 

26 discharging sewage to the ground surface and (2) continuing use of a waste disposal well after 

27 connection to the City sewer is reasonably available .. 

Page 2- NOTICE OF VIOLATION, DEPAR1MENTORDERAND CNIL PENALTY ASSESSMENT 
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16. The October 26, 2007 letter also noted the Respondents' agreement to enter into a 

2 Mutual Agreement and Order (MAO) with the Department which would require Respondents to 

3 connect to the City of Madras sewer at the earliest opportunity or when the City sewer reached Lee 

4 Street. 

5 

6 

17. 

18. 

Respondents did not enter into the MAO with the Department. 

On November 7, 2007, the Department issued Pre-Enforcement Notice No. WQ-

7 07-16148 (PEN) to Respondents requesting that Respondents comply with the Permit and 

8 Oregon law by connecting their Facility to the City of Madras sewer system and by 

9 decommissioning the Well on the Property. 

10 19. As of the date ofissuance of this Notice and Order, Respondents have not taken 

11 the steps requested in the PEN. 

12 III. VIOLATIONS 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

Based upon the Findings above, Respondents have violated Oregon's laws as follows: 

1. Since at least October 2, 2007 and each and every day since, Respondents have 

violated Schedule D, Condition 5 of the Permit, ORS 468B.025(2) and OAR 340-044-0015(3)(b), 

by failing to decommission the Well at their Property and failing to connect to the City of Madras 

sewer system when it became reasonably available. Specifically, since approximately October 2, 

2007, the City of Madras sewer system has been approximately 1,830 feet from Respondents' 

Property and Respondents have not connected to the city system as required by their Permit and · 

Oregon law. According to OAR 340-012-0053, this is a Class II violation. 

2. On or about June 18, 2006, October 18, 2006, October 23, 2006 and October 25, 

' 
2006, Respondents violated OAR340-071-0130(3), adopted pursuant to ORS 454.625, by 

discharging untreated or partially treated wastewater or .septic tank effluent directly or indirectly 

onto the ground surface. Specifically, Respondents' Well overflowed, discharging, on at least two 

occasions, a quantity of sewage sufficient to run off of the Property and into a road-side ditch, then 

into a culvert that crossed under the roadway toward Highway 26. According to OAR 340-012-

27 0060(l)(d), these are Class I violations. 
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3. In June 2006, Respondents violated Schedule D, Condition 7 of the Permit and OAR 

2 340-044-0017(1), adopted pursuant to ORS 454.625, by taking action to repair a sewage drain hole 

3 without a repair permit from the Department. Specifically, Respondents poured "caustic soda" 

4 into the Well on their Property without first obtaining a letter permit from the Department. 

5 According to OAR 340-012-0053, this is a Class II violation. 

6 4. On or about June 18, 2006 and October 18, 2006, Respondents violated Schedule D, 

7 Condition 6 of the Permit and ORS 468B.025(2), by failing to report to the Department the Well 

8 failures on their Property within twenty-four (24) hours. Specifically, Respondents did not notify 

9 the Department of the failures of the Well which allowed sewage to discharge onto the ground 

10 surface and run off of their Property, According to OAR 340-012-0053, these are Class II 

11 violations. 

12 IV. DEPARTMENT ORDER 

13 Based upon the foregoing FINDINGS AND VIOLATIONS, Respondents are hereby 

F 14 ORDERED TO: 

15 1. Immediately initiate actions necessary to correct all of the above-cited violations 

16 and come into full compliance with Oregon's statutes and regulations. 

17 2. Within ninety (90) days of the date of this Notice and Order, discontinue use of 

18 the Well and decommission the Well in accordance with OAR 340-044-0040. 

19 

20 

3. Within sixty (60) days of the date of this Notice and Order, either: 

a. Connect the Facility to the City of Madras sewerage system (contact for 

21 the City is Keith Beddell at 541-410-7025); or 

22 b. Disconnect all plumbing fixtures from the waste disposal well system and 

23 ensure that all plumbing fixtures are connected for discharge only to an approved and properly 

24 permitted disposal system that is not failing, in compliance with OAR 340-071-0130(9). 

25 4. Within ninety (90) days of the date of this Notice and Order, submit to the 

26 Department written documentation which demonstrates Respondents' full compliance with this 

27 Notice and Order. 

Page 4- NOTICE OF VIOLATION, DEPARTMENT ORDER AND CIV)L PENALTY ASSESSMENT 
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1 All submittals required by this Department Order must be sent to: Bob Baggett, 

2 Department of Environmental Quality, 300 SE Reed Market Road, Bend, OR 97702-2237. 

3 V. CIVIL PENALTY ASSESSMENT 

4 The Departmentimposes civil penalties for the violations cited in Section III, paragraphs 1 

5 and 2 as follows: 

6 

7 

8 

Violation 

1 

2 

Penalty Amount 

$193,092 

$1,750 

9 Respondents' total civil penalty is $194,842. The findings and determination of 

10 Respondents' civil penalty, pursuant to OAR 340-012-0045, are attached and incorporated as 

11 Exhibit Nos. 1 and 2. 

12 VI. OPPORTUNITY FOR CONTESTED CASE HEARING 

13 Respondents have the right to have a contested case hearing before an administrative law 

14 judge regarding the matters contained in this Notice, provided Respondents file a timely written 

15 request for a contested case hearing. The Department must receive a written request for a 

16 contested case hearing within twenty (20) calendar days from the date of service of this 

17 Notice. Pursuant to OAR 340-011-0530(4), if Respondents fail to file a timely request for a 

18 hearing, the late filing will not be allowed unless the late filing was beyond Respondents' 

19 reasonable control. 

20 The request for a hearing must include a written response to this Notice and Order that 

21 admits or denies all factual matters alleged in this Notice and Order. In the written response, 

22 Respondents must also allege any and all affirmative defenses and explain the reasoning in 

23 support of each affirmative defense. The contested case hearing will be limited to those issues 

24 raised in this Notice and Order and in Respondents' request for a contested case hearing. Unless 

25 Respondents are able to show good cause: 

26 I. Factual matters not denied in a timely manner will be considered admitted; 

27 Ill/ 
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1 2. Failure to timely raise a defense will waive the ability to raise that defense at a 

2 later time; 

3 3. New matters alleged in the request for a hearing are denied by the Department 

4 unless admitted in subsequent stipulation by the Department. 

5 Send the request for hearing to: Deborah Nesbit, Oregon Department of 

6 Environmental Quality, 811 S.W. 61
• Avenue, Portland, Oregon 97204, or via fax at 503-

7 229-5100. Following the Department's receipt of a request for a contested case hearing, 

8 Respondents will be notified of the date, time and place of the contested case hearing. 

9 If Respondents fail to file a timely request for contested case hearing, Respondents may 

10 lose the right to a contested case hearing, and the Department may enter a Default Order for the 

11 relief sought in this Notice and Order. 

12 Failure to appear at a scheduled contested case hearing may result in an entry of a Default 

13 Order. 

14 The Department's case file at the time this Notice and Order was issued will serve as the 

15 record for purposes of entering a Default Order. 

16 VIL OPPORTUNITY FOR INFORMAL DISCUSSION 

17 In addition to filing a request for a contested case hearing, Respondents may also request 

18 an informal discussion with the Department by including such a request in the request in the 

19 request for a contested case hearing. Respondents' request for an informal discussion does not 

20 waive Respondent's right to a contested case hearing. 

21 !Ill 

22 !Ill 

23 !Ill 

24 !Ill 

25 !Ill 

26 !!II 

27 !Ill 

Page 6 - NOTICE OF VIOLATION, DEPARTMENT ORDER AND CNIL PENALTY ASSESSMENT 
CASE NO. WQ/D-ER·D7-186 Morsman NCP & O.doc 

Item E 000093 



---

Attachment E 
June 18-19, 2009 EQC Meeting 
Page11of15 

I VIII. PAYMENTOFCIVILPENALTY 

2 The civil penalty is due and payable ten (10) days after the Order imposing the civil 

3 penalty becomes final by operation oflaw or on appeal. Respondents may pay the penalty 

4 before that time. Respondents' check or money order in the amount of$194,842 should be made 

5 payable to "State Treasurer, State of Oregon" and sent to the Business Office, Department of 

6 Environmental Quality, 811 S.W. Sixth Avenue, Portland, Oregon 97204. 

7 

8 
December 19 2007 Isl 

9 Date Joni Hammond 

10 
Interim Deputy Director 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 
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EXHIBIT NO. 1 

FINDINGS AND DETERMINATION OF RESPONDENT'S CIVIL PENALTY 
PURSUANT TO OREGON ADMINISTRATIVE RULE (OAR) 340-012-0045 

VIOLATION 1: 

CLASSIFICATION: 

MAGNITUDE: 

Failing to connect to City of Madras sewer system upon availability to the 
Property, in violation of Schedule D, Condition 5 of the Permit, ORS 
468B.025(2) and OAR 340-044-0015(3)(b). 

This is a Class II violation pursuant to OAR 340-012-0053, because there is 
no specified classification for this violation. 

The magnitude of the violation is moderate pursuant to OAR 340-012-
0130(1), as there is no selected magnitude specified in OAR 340-012-0135 for 
this violation, and the information reasonably available to the Department 
does not indicate a minor or major magnitude. 

CIVIL PENALTY FORMULA: The formula for determining the amount of penalty of each violation 
is: 
BP+ [(0.1 x BP) x (P + H + 0 + M + C)] +EB 

"BP" is the base penalty, which is $625 for a Class II, moderate magnitude violation in the matrix listed in 
OAR 340-012-0140( 4)(b )(B)(ii) and applicable pursuant to OAR 340-012-0140( 4)(a)(E)(v). 

"P" is whether Respondent has any prior significant actions, as defmed in OAR 340-012-0030(16), in the 
F same media as the violation at issue that occurred at a facility owned or operated by the same 

Respondent, and receives a value of 0 according to OAR 340-012-0145(2)(a)(A), because 
Respondents have no prior significant actions. 

"H" is Respondent's history of correcting prior significant action(s) and receives a value ofO according to 
OAR 340-012-0l 45(3)(a)(C), because Respondents have no prior significant actions. 

"0" is whether the violation was repeated or ongoing and receives a value of 4 according to OAR 340-
012-0145(4)(a)(D), because the violation has existed for more than 28 days. 

"M" is the mental state of the Respondent and receives a value of 10 according to OAR 340-012-
0145(5)(a)(D), because Respondents acted flagrantly. The Department sent Respondents a Notice of 
Noncompliance (NON) on April 26, 1999, which informed Respondents of the Department's intent 
to phase out waste disposal wells, such as the Well Respondents operate on their Property, and 
notifying them that in the interim, Respondents would need to obtain a WPCF General Permit 4400. 
Respondents registered to the WPCF General Permit 4400 in 1999, and as permittees, Respondents 
are responsible for knowing and complying with all of the conditions of the Permit. On October 25, 
2006, the Department informed Respondents of their continued violation of failing to connect to the 
City of Madras sewer since it was reasonably available to their Property. Respondents acknowledged 
this and agreed to enter into a Mutual Agreement and Order (MAO) which would require that 
Respondents connect to City sewer when it reached Lee Street, or approximately 1,800 feet from 
Respondents' Property. The Department sent a letter to Respondents on October 26, 2006 again 

Case No. WQ/D-ER-07-186 
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summarizing the violations of Oregon law, including Respondents' failure to connect to City sewer 
and noting Respondents' agreement to enter into a MAO which would require that Respondents 
connect to City sewer. Respondents have actual knowledge that their continued failure to connect to 
the City sewer is a violation of Oregon law and of their Permit, and in refusing to connect they have 
consciously set out to commit this violation. 

"C" is Respondent's efforts to correct the violation and receives a value of 2 according to OAR 340-012-
0145(6)(a)(E), because Respondents did not address the violation as described in paragraphs 
(6)(a)(A) through (6)(a)(C) and the facts do not support a finding under paragraph (6)(a)(D). As of 
the date of this Notice and Order, Respondents have not connected to City of Madras sewer as 
required by Oregon law and the General Permit 4400. 

"EB" is the approximate economic benefit that an entity gained by not complying with the law. It is 
designed to "level the playing field" by taking away any economic advantage the entity gained and to 
deter potential violators from deciding it is cheaper to violate and pay the penalty than to pay the 
costs of compliance. In this case, "EB" receives a value of $191,467. This is the amount Respondent 
gained by avoiding spending $272,455 to connect the Tops Trailer Park to the City of Madras sewer 
system. This "EB" was calculated pursuant to OAR 340-012-0150(1) using the U.S. Environmental 
Protection Agency's BEN computer model. 

PENALTY CALCULATION: 

Penalty= BP+ [(0.1 xBP) x (P + H +0 + M + C)] +EB 
= $625 + [(0.1 x $625) x (0 + 0 + 4 + 10 + 2)] + $191,467 
= $625 + [($62.50) x (16)] +$191,467 
= $625 + $1,000 + $191,467 
= $193,092 

Case No. WQ/D-ER-07-186 
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EXHIBIT NO. 2 

FINDINGS AND DETERMINATION OF RESPONDENT'S CIVIL PENALTY 
PURSUANT TO OREGON ADMINISTRATIVE RULE (OAR) 340-012-0045 

VIOLATION 2: 

CLASSIFICATION: 

MAGNITUDE: 

Discharging partially treated or untreated effluent directly or indirectly onto 
the ground surface, in violation of OAR 340-071-0130(3). 

This is a Class I violation pursuant to OAR 340-012-0060(1 )( d). 

The magnitude of the violation is moderate pursuant to OAR 340-012-
0130(1), as there is no selected magnitude specified in OAR 340-012-0135 for 
this violation, and the information reasonably available to the Department 
does not indicate a minor or major magnitude. 

CIVIL PENALTY FORMULA: The formula for determining the amount of penalty of each violation 
is: 
BP+ [(0.1 xBP)x(P+ H +O+ M +C)] +EB 

"BP" . is the base penalty, which is $1,2500 for a Class I, moderate mamitude violation in the matrix listed 
in OAR 340-012-0140(4)(b)(A)(i) andmade applicable pursuant to OAR 340-012-0140(4)(a)(F). 

"P" is whether Respondent has any prior significant actions in the same media as the violation at issue 
that occurred at a facility owned or operated by the same Respondent, and receives a value of 0 
according to OAR 340-012-0145(2)( a)(A), because Respondents have no prior significant actions. 

"H" is Respondent's history ofcorrecting prior significant action( s) and receives a value ofO according to 
OAR 340-012-0145(3)(a)(C), because Respondents have no prior significant actions. 

"O" is whether the violation was repeated or ongoing and receives a value of2 according to OAR 340-
012-0l 45(4)(a)(B), because the violation has occurred on at least four ( 4) occasions. 

"M" is the mental state of the Respondent and receives a value of2 according to OAR 340-012-
0145(5)(a)(B), because Respondents reasonably should have known that the conduct would be a 
violation. Respondents have been registered to WPCF General Pe!Tilit 4400 since 1999 and as 
permittees, Respondents have at least constructive knowledge of the requirements of their Permit and 
their failure to comply with the Permit was negligent. The first page of the Permit states that 
"Discharge of untreated or partially treated sewage or septic tank effluent directly or indirectly onto 
the ground surface ... constitutes a public health hazard and is prohibited." Respondents reasonably 
should have known that discharge of sewage from the Well on their Property would be a violation. 

"C" is Respondent's efforts to correct the violation and receives a value of 0 according to OAR 340-012-
0145( 6)(a)(B), because the violation could not be corrected. 

"EB" is the approximate economic benefit that an entity gained by not complying with the law. It is 
designed to "level the playing field" by taking away any economic advantage the entity gained and to 
deter potential violators from deciding it is cheaper to violate and pay the penalty than to pay the 
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costs of compliance. In this case, "EB" receives a value of$0, because the Department has 
insufficient information on which to base an estimate. "EB" is calculated pursuant to OAR 340-012-
0150(1) using the U.S. Environmental Protection Agency's BEN computer model. 

PENALTY CALCULATION: 

Penalty= BP+ [(0.1 xBP) x (P + H +0 + M +C)] +EB 
= $1,250 + [(0.1 x $1,250) x (0 + 0 + 2 + 2 + O)] + $0 
= $1,250 + [($125) x (4)] + $0 
= $1,250 + $500 + $0 
=$1,750 
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State of Oregon 

Department of Environmental Quality Memorandum 

Date: 

To: 

From: 

Subject: 

Why this is 
Important 

May22,2009 

Environmental Quality Commissiohl )1A 
Dick Pedersen, Director ~/ 
Agenda Item F, Action Item: Waiver of the Minimum Design Criteria 
Dilution Requirement for the City of Coburg 
June 18 -19, 2009 EQC Meeting 

The city of Coburg is proposing to construct and operate a 
wastewater treatment plant serving the city. The new facility will 
provide a very high level of treatment, but it will not be able to meet 
the Willamette Basin minimum design criteria for dilution within the 
receiving stream. Without a waiver of the dilution requirement, the city 
of Coburg would have to construct a non-discharging system at an 
estimated additional cost between $10 and $14 million. 

DEQ 
Recommendation 
and EQC Motion 

The Department of Environmental Quality recommends that the 
Environmental Quality Commission approve the city of Coburg' s 
request to waive the dilution rule. 

Background The city of Coburg is located in the Southern Willamette Valley 
Groundwater Management Area. Much of the groundwater in the area 
has levels of nitrate that exceed the levels needed to protect human 
health. Homes and businesses in Coburg currently dispose of their 
wastewater using septic tanks and drainfields that contribute 
approximately 28,000 pounds of nitrogen to the groundwater per 
year. Collection, treatment and proper disposal of wastewater in 
Coburg is expected to improve groundwater quality in the area. 

Since 1999, the city has evaluated several alternatives in an effort to 
meet water quality standards, the Willamette total maximum daily 
load requirements for temperature, bacteria and mercury and 
minimum design criteria, including the dilution rule. These 
alternatives included discharge from the proposed plant to the 
Willamette or McKenzie Rivers and transferring raw wastewater to 
the Metropolitan Wastewater Management Commission facility in 
Eugene. The city could not obtain legal access to the Willamette 
River and the National Marine Fisheries Service indicated they would 
oppose any new discharges to the McKenzie River. Connecting to 
Eugene facility was not an economical approach due to very high 
system development charges and monthly operating charges plus 
Coburg's capital costs. Neither of these alternatives was feasible. 
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Key Issues 

Environmental studies and technical analysis show that dissolved 
oxygen and all other standards will be protected in the East Irrigation 
Canal, Muddy Creek and Little Muddy Creek without the application 
of the dilution rule requirements. Specifically, DEQ recommends the 
dilution rule be waived because no violations of water quality 
standards will occur and there will be no negative impacts on beneficial 
use. 

The proposed treatment system will produce Class A recycled water 
for reuse during the irrigation season, mostly June through 
September. Discharge will mostly occur during the wet weather 
season, from October through May, but it could occur in any month. 
Eliminating discharge during all seasons would require a large 
effluent storage lagoon and obtaining sufficient agricultural land to 
irrigate the entire recycled water volume plus rainfall accumulation 
on the large storage lagoon. The estimated additional cost for a non
discharge system is between $1 0 and $14 million. This represents a 
significant cost increase over the $24.4 million cost of the project as 
currently envisioned for this city with a population of just over 1000. 
Proceeding with a non-discharging approach would require additional 
funding which could delay or jeopardize the entire project. 

The Dilution Role 
The dilution rule was established in the 1970s as a part of the 
minimum design criteria for new and upgraded wastewater treatment 
facilities. As a design criterion, it is applied to new facilities when 
they are proposed. The rule states, that: 

"Effluent BOD concentration in mg/I, divided by the dilution 
factor (ratio of receiving stream flow to effluent flow) may 
not exceed one unless otherwise approved by the 
Commission." 

The intent of this rule is to assure that receiving stream flows are 
large enough to adequately dilute oxygen-demanding pollutants from 
treated sewage. It is based on the presumption that a maximum 
increase in the instream biochemical oxygen demand concentration of 
one mg/Lis protective of water quality. While water quality can be 
protected at higher instream biochemical oxygen demand 
concentrations, the rule is an effective initial screening tool where 
water quality information is limited. When more information is 
available, an acceptable biochemical oxygen demand level can be 
determined through modeling and subsequent monitoring. 
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Summary of 
Public Comments 

EQCAction 
Alternatives 

Attachments 

Compliance with the Dilntion Rnle 
During the irrigation season, the East Irrigation Canal normally flows 
at five cubic feet per second until the end of September. However, 
after the irrigation season ends in September and before the winter 
rains begin in October or November, the East Irrigation Canal has 
periods with very little flow. Coburg's discharged flow would be very 
large in comparison to the East Irrigation Canal flow during these 
periods. It is not possible to produce effluent carbonaceous 
biochemical oxygen demand concentrations low enough to comply 
with the dilution rule. The city's only alternative would be to hold 
effluent during most of the non-irrigation season of October through 
May. 

Water Quality Review 
DEQ water quality modeling indicates that the water quality criteria 
for dissolved oxygen will be met year-round if the effluent 
carbonaceous biochemical oxygen demand and ammonia 
concentrations comply with the permit limits. The wastewater 
facilities will be able to reliably produce this effluent quality. 
Therefore, the application of the dilution rule is unnecessary to 
protect water quality. 

The proposed permit was placed on public notice on February 23, 
2009. A public hearing was held March 26, 2009 and DEQ modified 
the permit based on the comments received. A second public notice 
period was initiated and a new public hearing was held May 20, 2009. 
The public comment period ended May 26, 2009. A summary of 
public comments will be provided prior at the EQC meeting. 

The EQC could approve the request for a waiver of the dilution rule 
for the city of Coburg. 

The EQC could disapprove the waiver of the dilution rule. Coburg's 
only option for wastewater treatment would be to construct a non
discharging system at an estimated additional cost between $10 and 
$14 million. This would likely result in the inability of the cify to 
construct and operate new wastewater facilities and the continued 
contamination of the local groundwater. 

A. Draft Order for Waiver Modification 
B. NP DES Permit Notice of Public Hearing 
C. Draft NPDES Permit Evaluation Report with Attachments 
D. Draft NPDES Permit 
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Available Upon 
Request 

Approved: 

• Oregon Administrative Rules 
• Willamette TMDL Documents 

Section: 

Division: 

n .IM ,1 II --\'· \'l ·. 
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Report Prepared By: Mark Hamlin 
Phone: (503) 378-5319 
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Before the Environmental Quality Commission 

In the Matter of City of Coburg 
Wastewater Treatment Facility 

of the State of Oregon 
) 
) 
) ORDER MODIFYING 

W AlVER OF OAR Request for Modification of Waiver of ) 
340-041-0007 (16)(a)(A)(i) [Dilution Rule] ) OAR 340-041-0007 (16)(a)(A)(i) 

) 

FINDINGS 

DEQ has made the following findings: 

1. The city of Coburg proposes to construct, own and operate a wastewater treatment 
facility in Lane County, Oregon which will discharge to the East Irrigation Canal. 

2. The East Irrigation Canal has little if any flow during various times of the year. 
3. The city of Coburg will perform spray irrigation during the summer months although 

some discharge may be necessary on a year-round basis. 
4. The proposed discharge has been evaluated for potential carbonaceous biochemical 

oxygen demand and ammonia nitrogen impacts during critical flow conditions and 
the discharge will continuously comply with water quality standards for dissolved 
oxygen. This will not, however, meet the minimum design criteria of OAR 340-041-
0007 (16)(a)(A)(i) [Dilution Rule]. 

5. The city of Coburg has requested a waiver of the dilution rule. 
6. DEQ has reviewed the city's request, finds that beneficial uses will be protected, and 

supports the request for waiver. 

ORDER 

A waiver of OAR 340-041-0007 (16)(a)(A)(i) ["Dilution Rule"] for the city ofCoburg's 
wastewater treatment facility is hereby granted. 

Dated this __ day of ___ _ 

On behalf of the commission 

Dick Pedersen, Director 
Department of Environmental Quality 
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Notice of Public Hearing-May 20, 2009 

Proposed Issuance of NPDES Permit for 
Coburg Wastewater Reclamation Facility 
The purpose of this notice is to inVite you to 
make oral comments on this proposed 
National Pollutant Discharge Elimination System 
(NPDES) permit issuance at a public hearing. 
You may also comment in writing. The pennit 
documents have been revised since the last 
public hearing with new information regarding 
the receiving stream. 

DEQ's Role: 
The Oregori Department of Environmental 
Quality (DEQ) is responsible for protecting and 
enhancing Oregon's \Vat er and air quality, for 
cleaning up spills and releases of hazardous 
materials, and for managing the proper disposal 
of hazardous and solid wastes. One way DEQ 
does this is by requiring permits for certain 
activities. DEQ issues permits to regulate the 
type and amount of treated municipal wastewater 
produced at a regulated facility. 

Hearing details: 
May 20, 2009 

Information session begins at 06:30 p.m. with 
formal hearing to follow at 7:00 p.m.: 
Coburg Fire Station 
91232 N. Coburg Road 
Coburg, Oregon 

Comments due: 
Written comments due: 5 p.m., May 25, 2009 

Where can I send my comments? 
Carrie Everett 
503-378-5055 or 800-349-7677 
750 Front Street, Suite 120 
Salem, OR 97301 
Fax 503-373-7944 
everett.carrie@deq.state.or.us 

Where can I get technical information? 
Mark E. Hamlin 
503-378-5319 or 800-349-7677 
750 Front Street, Suite 120 
Salem, OR 97301 
Fax 503-373-7944 
harnlin.mark@deq.state.or.us 

Where can I get background information? 
Infonnation about this project is viewable online 
by clicking the following link(s): 

• Coburg Pennit PDF 
• Coburg Pennit Evaluation PDF 
• Coburg Evaluation Appendix PDF 

You can review hard copies of the draft permit 
and related docu1nents at the nearest DEQ office 
in Salem or in the Eugene Office. For a review 
appointment in Salem, call Carrie Everett at 
(503) 378-5055. For a review appointment in 
Eugene, call Paul Kennedy at (541) 687-7439. 
The Eugene office is located at 1102 Lincoln St., 
Ste. 210, Eugene, OR 97401 until May 14, 2009. 
Starting May 18, 2009, the Eugene office will be 
located at 165 East 7th Avenue, Eugene, OR 
97401. 

What is proposed? 
DEQ proposes to issue a permit for the Coburg 
Wastewater Reclaimation Facility and is inviting 
public comment on the proposed pennitting 
action. During the comment period the public is 
invited to make comments related to specific 
conditions within the proposed pennit. 

Since this is a new permit, all conditions 
including limits, monitoring requirements and 
general conditions are new. 

Permit expiration 
Oregon law requires facilities with a NPDES 
pennit to renew that permit every 5 years. Upon 
issuance, this pennit will be effective for 5 years, 
expiring on May 31, 2014. 

Who is the applicant? 
City of Coburg 
P.O. Box 8316 
Coburg, OR 97408 

Where is the facility located? 
North Coburg Road 

Who might have an interest? 
People who work, live, and recreate in the area. 

~ 

~ 
I •l 3•1 
State of Oregon 
Department of 
Environmental 
Quality 

Western Region 
Water Quality 
750 Front St., Suite 120 
Salem, OR 97301 
Phone: (503) 378-5319 

(800) 349-7677 
Fex: (503) 373-7944 
Contact: Mark E. Hamlin 
E-mail: 
hamlin.mark@deq.state.or.us 

www.oregon.gov/DEQ 

If you received a hard copy of 
this notice in the mail, please 
consider receiving updates via 
e-mail instead. Send your 
request to: 
subscriptions@deq.stat_e. or. us 

Please include your full name, 
e-mail address and mailing 
address so that we can purge 
you from our print mailing 
list, thus saving trees and 
taxpayer dollars. 

Notice Issued: 2/23/2009 
By: Carrie Everett 
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What does the Coburg Wastewater 
Reclaimation Facility do that affects 
water quality? 
The facility will collect, treat and discharge 
municipal wastewater to the East Irrigation 
Canal which is tributary to Muddy Creek and 
Little Muddy Creek. The canal is included in the 
Total Maximum Daily Load (TMDL) for 
temperature that has been issued for the 
Willamette Basin. The proposed permit 
complies with TMDL requirements for 
temperature. The TMDL restricts the quantity of 
treated wastewater that can be discharged during 
the summer. 

The proposed discharge has been evaluated for 
compliance with the dissolved oxygen standard 
and toxicity criteria for ammonia and chlorine. 
The Department is not aware of any other 
pollutant parameter in this discharge that could 
cause a \.Vater quality standard violation. 

What legal requirements apply? 
The NPDES permit is required in accordance 
with Oregon Revised Statute 468B.050 for 
discharge of wastewater to waters of the state 
and the federal Clean Water Act in order to 
discharge treated wastewater to public waters. 
Oregon Revised Statutes (ORS) 468B and 
Oregon Administrative Rules (OAR) Chapter 
340 Division 45 give DEQ the authority to issue 
permits. 

How does DEQ determine what 
requirements go in the permit? 
Various federal and state regulations apply to a 
facility depending on the type of industry, the 
type and amount of pollutants discharged and the 
location of the facility. All applicable 
regulations must be contained in the permit, 
including the appropriate recordkeeping, 
monitoring, and reporting requirements to ensure 
compliance with these rules. 

1 

The Department used the appropriate Oregon 
Administrative Rules (OAR) and standard 
language for this permit. A Reasonable Potential 
Analysis and permit limit calculations were 
performed using statistical methods. The 
Department uses EPA guidance and best 
professional judgment in choosing model inputs, 
critical case scenarios and statistical factors. 

An antidegradation review was conducted in 
order to determine whether the Department could 
issue a permit for discharge to waters of the 

state. All evaluations showed that the discharge 
meets the requirements and/or exceptions of the 
applicable regulations. 

What are the known health effects or 
environmental impacts of the permitted 
discharge by the Coburg Wastewater 
Reclaimation Facility? 
When operated in accordance with the NPDES 
permit, the wastewater treatment facility 
discharge will not have any significant health 
effects or environmental impacts. 

Bacteria and other human pathogens may be 
present and could impact public health. 
However treatment processes including 
disinfection are performed prior to discharge. 
The pennit prohibits the discharge of raw sewage 
overflows or bypassing. 

Ammonia and chorine are foW1d in treated 
domestic wastewater and can be toxic to aquatic 
organisms. Most of the ammonia is removed in 
the treatment process and the effluent is 
dechlorinated prior to discharge. The remaining 
ammonia and chlorine are required to meet 
instream water quality standards at the point of 
discharge. 

The impacts to the environment (mostly 
dissolved oxygen depletion and solids 
deposition) are within acceptable limits. 

How are the permitted substances 
measured? 
Schedule B of the permit requires monitoring of 
various influent and effluent parameters at 
specified minimum frequencies. Monitoring 
must be performed in accordance with federal 
regulations (40 CFR Part 136) unless otherwise 
specified in the permit. 

Compliance history: 
The City of Coburg does not currently have a 
permit and therefore does not have any 
compliance history. 

What are the special conditions of this 
permit? 
The proposed permit establishes technology 
based limits for CBOD, TSS, pH and E. coli 
bacteria. In order to protect the environment, 
water quality based limits on chlorine, ammonia, 
thermal load and dissolved oxygen are also 
proposed. 

What other DEQ permits are required? 
~ 
L'E~'.Uc1 
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A 1200C General NPDES stormwater permit 
will likely be needed during construction. 

What similar activities take place in the 
vicinity of the facility? 
Most cities in the area operate wastewater 
treatment facilities. No other facilities of similar 
size and sophisticated type (membrane 
bioreactor) are nearby. 

What other information about this 
company is related to this permit? 
The City of Coburg holds no other water quality 
permits. 

What happens after the hearing? 
After the comment period closes, DEQ will 
consider and provide responses to all comments 
received. DEQ may modify provisions in the 
proposed permit, but the permit writers can only 
modify conditions of the permit in accordance 

with the rules and statutes under the authority of 
DEQ. Participation in the rulemaking or the 
legislative process is the only way to change the 
rules or statutes. Ultimately, if a facility meets 
all legal requirements, DEQ will issue the 
facility's NPDES permit following EPA review. 
Accessibility information 
DEQ is committed to accommodating people 
with disabilities at our hearings. Please notify 
DEQ of any special physical or language 
accommodations or if you need infonnation in 
large print, Braille or another format. To make 
these arrangements, contact DEQ 
Communications & Outreach (503) 229-5696 or 
toll free in Oregon at (800) 452-4011; fax to 
503-229-6762; or e-mail to 
deqinibCtVdeq.state.or.us. 

People with hearing impairments may call 
DEQ's TTY number, (503) 378-3684. 
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State of Oregon 
Department of 
Environmental 
Quality 

Permittee: 

Current Permit: 

Source Information: 

Source Contact: 

Proposed Action: 

Permit Writer: 

National Pollutant Discharge Elimination System 
PERMIT EVALUATION AND FACT SHEET 

April 23, 2008 

Oregon Department of Environmental Quality 
Western Region 

City of Coburg 

P.O. Box 8316 

Coburg, OR 97408 

File Number: 115851 

750 Front St NE, Suite 120 
Salem OR 97301 
(503) 378-8240 

NPDES Permit Number: None 

EPA Reference Number: None 

Issue Date: None 

Expiration Date: None 

Coburg Wastewater Reclamation Facility 

North Coburg Road 

Coburg, Oregon 

Latitude 44° 9' 8" North, Longitude 123° 3' 37" West 

Craig Gibons, Finance Director 

Phone: 541-682-7850 

NPDES Minor Domestic Pennit Issuance 

Application Number: 977678 

Date Received: June 23, 2006; Completed 1/28/08 

Mark E. Hamlin 

Phone: 503-378-5319 
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INTRODUCTION 

The City of Coburg (City) proposes to construct and operate a Wastewater Reclamation Facility. The 
secondary wastewater treatment facility will be located just north of Coburg, Oregon (see Figure #1) on 
a 50 acre site owned by the City. Municipal wastewater will be treated for agricultural reuse and 
seasonally intermittent discharged to a canal locally known as East Irrigation Canal (EIC) in accordance 
with a new National Pollutant Discharge Elimination System (NPDES) Permit to be issued by the Oregon 
Department of Environmental Quality (Department or DEQ). 

During the non-irrigation season, the EIC joins Muddy Creek approximately 2,300 feet north of the 
treatment plant's discharge point at river mile 50.7. During the irrigation season, the EIC crosses under 
Muddy Creek and 1-5 and continues for several miles. It eventually becomes Little Muddy Creek which 
joins with Putnam Creek and numerous creeks before it joins Muddy Creek at river mile 27.7. 

The Department received a NPDES permit application on June 23, 2006. A NPDES permit is necessary 
to discharge to state waters pursuant to provisions of Oregon Revised Statutes (ORS) 468B.050 and the 
Federal Clean Water Act. The Department proposes to issue the permit. This permit evaluation report 
describes the basis and methodology used in developing the permit. 

This permit is a joint federal and state permit and subject to federal and state regulations. The Clean 
Water Act, the Code of Federal Regulations, and numerous guidelines of the Environmental Protection 
Agency provide the federal permit requirements. The Oregon Revised Statutes, Oregon Administrative 
Rules, and policies and guidelines of the Department of Environmental Quality provide the state 
permitting requirements. 

FACILITY DESCRIPTION 

Wastewater services have not previously been provided in the City of Coburg. The city is currently 
served by onsite treatment and disposal systems. The proposed treatment facility will serve most of the 
City at start up of facilities and the entire City by the design year. Service will not be provided to 
customers outside the urban growth boundary (UGB). The facilities (see Figure #2) consist of septic 
tanks, septic tank effluent pumping (STEP) collection system, fine screening, membrane bioreactor 
(MBR) secondary treatment, chlorine disinfection, bisulfite dechlorination, aerobic sludge digestion and 
facultative sludge storage lagoon. Treated wastewater will be discharged to the EIC or reused as 
recycled water. 

The design average dry weather flow (ADWF) of the treatment facility is 0.44 (MGD). The design 
average wet weather flow (A WWF) of the treatment facility is 0.5 MGD. The design peak hour flow is 
0.92 MGD. The STEP system wastewater design average biochemical oxygen demand (BOD,) and total 
suspended solids (TSS) loading is 930 and 500 pounds per day respectively. 

The collection system starts at conventional septic tanks located at each home and business. The septic 
tank effluent will be pumped to the treatment facility through the STEP collection system. At the 
treatment facility, the influent flow will be measured with a 6 inch magnetic flow meter. There will be 
two fine (2 mm) continuously cleaned screens (1.6 MGD capacity each) with a bypass. 

Secondary treatment will occur in two bioreactor aeration basins, designed to nitrify during all seasons, 
followed by filtration in six membrane tanks (240 membrane modules). The permeate will be disinfected 
with chlorine. Treated wastewater that is discharged to the EIC will be dechlorinated. The recycled 
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water will be treated to Class A standards and reused on agricultural land and landscaping. The effluent 
flow and recycled water flows will also be measured by magnetic flow meters. 

The treatment facility will include an aerobic digester for stabilizing waste secondary solids. The solids 
will be aerobically digested for at least 60 days and then transferred to a facultative sludge lagoon (FSL) 
for storage. When the FSL needs to be cleaned, it is anticipated that the biosolids will be land applied at 
agronomic rates on a DEQ approved agricultural site. Land application is not allowed without additional 
information and public notice. 

The outfall to the EiC will be 1,400 feet of 14" PVC or HDPE pipe discharging to the canal immediately 
east of the treatment plant. The irrigation canal flows north to join Muddy Creek at river mile 50.7. 
During the irrigation season, the EiC crosses under Muddy Creek and 1-5 and becomes Little Muddy 
Creek after several miles. The discharge will be a shoreline cascade to the EiC. Discharge will be 
allowed year-round although much of the treated water will be recycled during the sunnner. 

Recycled water can be irrigated in accordance with a Department approved Recycled Water Use Plan. It 
is anticipated that most irrigation will likely occur during the summer period when discharge to surface 
waters will be more limited. The recycled water system consists of ptunps, a storage basin, and irrigation 
piping. The Class A recycled water may be used in various locations for various purposes in 
conformance with the recycled water rules. 

The facility will be umnanned at night, but will have 24 hour alarru telemetry through the treatment plant. 
The facility will have a standby electric generator at the treatment plant. 

Operational difficulties could occur if the individual septic tanks are not properly maintained. The 
proposed permit will include preventive maintenance practices for septic tanks. The facility will not 
have a septage receiving station. The proposed perruit will prohibit the acceptance of septage without 
written authorization. Septage will be handled as is currently done by hauling to the Eugene-Springfield 
wastewater treatment plant. 

Biosolids Management and Utilization 

All waste sludge must be managed in accordance with a Department approved Biosolids Management 
Plan to ensure compliance with the federal biosolids regulations ( 40 CFR Part 503) and the state rules 
(OAR 340-050). The permittee does not have an approved biosolids management plan. If the pennittee 
must remove biosolids from the FSL during this permit terru, a biosolids management plan would have to be 
developed and submitted to the Department. The Department could approve the biosolids management plan 
only after completion of a chance to comment period for the public. 

Inflow and Infiltration (III) 

Since all flow will be pumped in a pressurized collection system, there should be little if any inflow and 
infiltration (I/I). However, the permit will require the City to have a program to identify and reduce 
inflow and infiltration into the sewage collection system and submit an annual report on Vi reductions to 
the Department by August l" each year. 

lndnstrial Pretreatment 

A formal industrial pretreatment program is not required for this source. 
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Groundwater Issues 

The City of Coburg is located in the Southern Willamette Valley Groundwater Management Area. Much 
of the groundwater in the area has levels of nitrate that exceed the levels needed to protect human health. 
Currently, homes and businesses in Coburg dispose of their wastewater using septic tanks and drain fields 
that contribute nitrates to the groundwater. Currently, homes and businesses in Coburg contribute 
approximately 28,000 pounds of nitrogen per year to the groundwater. If they continued to dispose of the 
wastewater through drainfields the nitrogen load would essentially double. Collection, treatment and 
proper disposal of wastewater in Coburg is expected to improve groundwater quality in the area. 

The treatment plant will be constructed of impervious structures. The sludge storage lagoon will be lined 
with a membrane liner. Neither the other treatment process nor the discharge to surface waters is 
anticipated to cause groundwater impacts. 

Compliance with the Recycled Water Use Plan will ensure that the irrigation of recycled water will be 
performed at agronomic rates (both hydraulic and nutrient) or less. Little if any nitrate should be carried 
through the soil column to the groundwater before it is utilized by the crop. Schedule A of the proposed 
permit prohibits adverse impacts to groundwater. A condition in Schedule D states that no groundwater 
evaluations will be required during this permit cycle. 

Stormwater Issues 

General NPDES permits for storm water are required for facilities with a design flow of greater than lMGD 
if storm water is collected and discharged from the plant site. This facility's design flow is less than 1 
MGD. Therefore, no storm water permit is necessary. 

Outfalls 

The NPDES Permit allows the treatment facility to discharge treated and disinfected effiuent to the EIC just 
west of the plant. Outfall 001 will be located at approximately Latitude 44.152° North, Longitude 
123.056° West. The outfall is a shoreline cascade designed to provide aeration and be aesthetically and 
environmentally pleasing. 

The proposed permit identifies Outfall 002 for the irrigation of Class A recycled water. All recycled water 
utilization must comply with the requirements of this permit, the recycled water use rules (OAR 340-055) 
and the approved Recycled Water Use Plan. The permittee does not currently have an approved Recycled 
Water Use Plan. No recycled water may be distributed until the Recycled Water Use Plan has been 
approved by the Department. 

' RECEIVING STREAM 

Hydrologic Characteristics 

Coburg is proposing to discharge highly treated wastewater into the East Irrigation Canal (EIC). The EIC 
crosses Coburg's wastewater site and joins Muddy Creek immediately to the north. The EIC is used by 
the Muddy Creek Irrigation Project (MCIP) in late spring (June I) through summer (October I) to convey 
irrigation water. During that time, the EIC crosses under Muddy Creek and I-5 and continues for several 
miles. For much of the year, there is little flow in Muddy Creek upstream from the confluence with the 
EIC and water quality is generally poor. Water quality tends to be much better after MCIP water enters 
Muddy Creek. 
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Irrigation water is pumped from the McKenzie River by the MCIP. During the irrigation season, 
approximately 5 cubic feet per second ( cfs) of water is consistently running through the EIC. 
Approximately 25 cfs of irrigation water passes through the West Irrigation Canal. Once both canals join 
Muddy Creek downstream of river mile 50 the irrigation water flow in Muddy Creek is about 30 cfs. 
Irrigation flows typically cease in late September or early October prior to the fall rains. 

The EIC joins or crosses Muddy Creek downstream from the I-5 Bridge (approximately 2,300 feet north 
of the treatment plant's discharge point). Flow from Muddy Creek or Little Muddy Creek ultimately 
merges with the Willamette River near Corvallis. The EIC joins Muddy Creek at river mile 50.7 while 
Little Muddy Creek joins Muddy Creek at river mile 27.7. 

lu the summer, Muddy Creek receives little flow upstream of the 1-5 Bridge. In the fall, spring, and 
winter, when there is no irrigation diversion, Muddy Creek flow is primarily runoff from Coburg and the 
surrouoding hills and grouodwater entering the stream. Flows increase dramatically following winter 
storms. 

There is no USGS gage on the Muddy Creek system. According to the USGS StreamStats tool, Muddy 
Creek has a drainage area of 12.1 square miles at the point that the canal enters the creek. Little Muddy 
Creek has a drainage area of 6.8 square miles at the point where the Little Muddy Creek joins with 
Putnam Creek. 

USGS gage 14172000 is located at Holley, Oregon on the Calapooia River just north of the subject area 
and has a drainage area of 103 square miles. None of the drainage areas are unregulated by dams. USGS 
gage 14172000 has a drainage area 8.5 times larger than the drainage area of Muddy Creek where the 
EICjoins it. USGS gage 14172000 has a 7Ql0 flow of 19.1 cfs. Therefore, if irrigation flow is not 
present, critical low river flows in Muddy Creek are expected to be approximately 2.2 cfs (19.l cfs 
divided by 8.5). 

The USGS StreamStats tool was also used to evaluate whether the discharge can cause increased 
flooding in Muddy Creek during high flow events. The 20 year design flow of 0.44 MGD (0.68 cfs) was 
compared to various flood scenarios. The percent increase in flow that will be caused by the discharge is 
insignificant. 

Statistic Flow (ft3 /s) O/o Increase 

2 Year Flood 543 0.125 

5 Year Flood 794 0.086 

10 Year Flood 966 0.070 

25 Year Flood 1190 0.057 

50 Year Flood 1350 0.050 

100 Year Flood 1520 0.045 

500 Year Flood 1910 0.036 

While the water quality monitoring was beiug performed on Muddy Creek at Wilkins Road, a stream 
flow of about 176 cfs was measured following a rainy period. This flow was not close to a flood 
condition. 

Flooding should not be an issue in the Little Muddy Creek watershed during the irrigation season. 
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Mixing Zone Analysis 

The Department is not proposing a mixing zone for this discharge. 

Receiving Stream Water Quality 

Coburg's discharge will be to an irrigation canal locally known as the East Irrigation Canal (EIC). The 
EIC discharges to Muddy Creek or Little Muddy Creek. The discharge is within the Willamette basin 
and Upper Willamette sub-basin. The designated beneficial uses of Muddy Creek and Little Muddy 
Creek are: public and private domestic water supply, industrial water supply, irrigation, livestock 
watering, fish and aquatic life (including salmonid rearing and migration), wildlife and hunting, fishing, 
boating, water contact recreation, aesthetic quality and hydro power. Salmon and steelhead spawning is 
not a designated use of either creek. The water quality standards for the Willamette Basin (OAR 340-
041) were developed to protect the beneficial uses of the basin. These beneficial uses and standards also 
apply to the irrigation canal. The proposed permit must be protective of all water quality standards and 
beneficial uses. 

The Department has not evaluated the canal for the violations of water quality standards but it is possible 
the EIC violates the same water quality parameters as the lower McKenzie River. The water in the EIC 
comes from the lower McKenzie River. The lower McKenzie River is included on the Department's List 
of Water Quality Limited Water Bodies (also called the 303(d) List) for violations of core cold water 
temperature criteria (16°C) during the summer and the sahnonid spawning criteria (l3°C) during portions 
of the spawning season (September 1 through June 15). Neither of these criteria apply to the EIC (see 
below under Temperature Issues). 

Both creeks are included on the 303(d) List for violations of the temperature standard (salmonid rearing 
and migration). The Willamette Total Maximum Daily Load (TMDL) for temperature was issued 
September 21, 2006. The TMDL specifies the methodology for determining whether or not a discharger 
to a tributary stream needs a thermal limit and, if so, how to calculate the limit. The proposed discharge 
must be evaluated for potential impacts on the water quality criteria violations for temperature in the 
Willamette Basin. 

Kennedy/Jenks Consultants performed some water quality monitoring and flow estimates of the EIC, the 
West Irrigation Canal and Muddy Creek (see Attachment #1) for the City of Coburg. In general, water 
quality in Muddy Creek and the EIC is improved when irrigation water is flowing through the system. 

Temperature Issues 

Water temperature affects the biological cycles of aquatic species and is a critical factor in maintaining 
and restoring healthy sahnonid populations throughout the state. It is the policy of the Environmental 
Quality Commission (EQC) to protect aquatic ecosystems from adverse temperature changes caused by 
anthropogenic activities. The purpose of the temperature criteria listed in OAR 340-041-0028 is to 
protect designated beneficial uses that are temperature sensitive, including salmonids in waters of the 
State. 

The Department utilizes Fish Use Designation maps and Salmon and Steelhead Spawning Use 
Designations maps to identify applicable temperature criteria for each basin. The Willamette Basin maps 
are contained in OAR 340-041, Figures 340A and 340B, respectively. According to the approved use 
designation maps, salmon and trout rearing and migration is the designated use of both creeks year round 
with an applicable numeric temperature criterion of 18 °C. Salmon and steelhead spawning is not a 
designated use of either creek. 
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The Willamette Total Maximum Daily Load (TMDL) was issued by the Department on September 21, 
2006, and approved by the EPA on September 26, 2009. The 303(d) List for 2004/2006 indicates the 
Willamette lliver is water quality limited for temperature from April 1 through October 31. The City of 
Coburg proposes to discharge during the TMDL period. 

The Willamette TMDL included Waste Load Allocations (WLA) for discharges and proposed discharges 
to tributaries in the Willamette River Sub-basins. Therefore, in accordance with the Willamette Sub
basin TMDL Waste Load Allocations, sources that discharge or propose to discharge effluent warmer 
than ambient temperatures and applicable biologically-based criteria must be evaluated for potential to 
contribute to exceedances of numeric criteria. Facilities found to have no reasonable potential to warm 
the receiving water do not require a wasteload allocation and are allowed to discharge within their 
current or proposed penmit. The assessment was conducted in accordance with the Sub-basin TMDL 
Waste Load Allocations by using a flow chart process contained in the TMDL as follows: 

Does the point source discharge warm the river less than 0.3 °C above numeric criterion given 
25% of 7Q10 flow? If yes, then the source can be assigned an Allocation based on 0.3 °C and 
25% of 7Q10 low flow or the Department can make a determination of no reasonable potential 
for temperature increase and the source may discharge without a permit limit. 

The City of Coburg's potential effluent temperature impacts were assessed for the discharge period 
during April 1 through October 31. The effluent temperature is expected to exceed l 8°C during parts of 
the summer. While 5 cfs of dilution is expected for much of the summer, there may be periods where 
little if any dilution is available. Therefore, the City of Coburg discharge has tbe potential for 
temperature impacts and thennal load limits are proposed. The Excess Thenmal Load Limit (ETLL) is a 
fonmula that is based on the allowable temperature increase (0.3 °C) and 25 percent of the stream flow. 
The formula is: 

ETLL=(QE MGD+(Q" cfs*25%))*0.3°C*lcaVg°C*lg/cm'*3785 m3/MGD*l06 cm3/m3 *l Kcal/103 cal 
1.54 7 cfs/MGD 

Where: OE= rolling 7-day average effluent flow in MGD 
OR= rolling 7-day average East Irrigation Canal flow in cfs 

The ETLL is expressed in Million Kcals/day. The fonmula can be simplified to: 

ETLL =(OR+ (QR I 6.188)) * 0.3 * 3.785 

The thermal !dad limits apply during the Willamette TMDL period (April I through October 31 ). When 
discharging within these limits, the facility will have no reasonable potential to warm the receiving water. 
During the time the effluent temperature is over 18 °C, most if not all the treatment wastewater will be 
reused as recycled water (see Figure #3). Therefore, the City will be able to comply with these limits. If 
necessary, the City may be able to use cold groundwater to cool the effluent prior to discharge. The 
groundwater would have to be added after compliance with all technology based effluent limits is 
demonstrated. 

The Department also evaluated the proposed facilities ability to comply with the temperature standard 
during November I through March 31. The effluent may not warm the receiving stream to 18°C or more. 
According to monitoring data and estimates based on other facilities, both the effluent and receiving 
stream will be well under 18°C from November 1 through March 31 (see Figure #4). There is no 
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reasonable potential for the efflnent to cause or contribute to a violation of the temperature standard 
during the non-TMDL period and no permit limit is needed. 

Finally, the Department has also determined that the effluent discharge is in accordance with Thermal 
Plume Limitations found in OAR 340-041-0053 (2)( d). Discharges must be regulated so as to prevent or 
minimize the following adverse effects to sahnonids inside the mixing zone: 

(A) Impairment of an active salmonid spawning area where spawning redds are located or likely to be 
located. This adverse effect is prevented or minimized by limiting potential fish exposure to 
temperatures of 13 'C or less for salmon and steelhead, and 9 °C for bull trout; 

(B) Acute impairment or instantaneous lethality is prevented or minimized by limiting potential fish 
exposure to temperatures of 32.0 °C or more to less than two seconds; 

(C) Thermal shock caused by a sudden increase in water temperature is prevented or minimized by 
limiting potential fish exposure to temperatures of 25.0 'C or more to less than five percent of 
the cross section of 100 percent of the 7Q10 flow of the water body; the Department may 
develop additional exposure timing restrictions to prevent thermal shock; and 

(D) Unless the ambient temperature is 21.0 °C or greater, or minimized by limiting potential fish 
exposure to temperatures of 21.0 °C or more to less than 25 percent of the cross section of 100 
percent of the 7Ql0 low flow of the water body. 

According to the Oregon Department of Fish and Wildlife spawning maps, no salmonid spawning occurs 
in the vicinity of proposed effluent discharge. Requirement A above is satisfied. 

The expected maximum effluent temperature of the discharge is 18.0 'C. As effluent temperatures 
approach this value, it is likely most if not all effluent will be reused as recycled water. However, the 
Department believes it is prudent to allow some discharges when effluent temperatures are between 18.0 
°C and 25.0 °C at the reduced rates noted above. With these flows and temperatures (see Attachment 
#2), the discharge will not cause migration blockage. Therefore, requirement D is satisfied. 

Because the effluent temperature is limited to no more tban 25 .0 °C, acute impairment and thermal shock 
cannot occur therefore requirements B and C above are satisfied. The Department is not aware of any 
other water quality violations that may be attributable to this source. 

PERMIT HISTORY 

Previous Permit Action 

This is the first National Pollutant Discharge Elimination System (NPDES) Permit for this sdurce. 

Current Permit Limits 

There are no current permit limits. 

Compliance History 

The City of Coburg does not have any compliance history. 
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PERMIT LIMITATIONS 

Two categories of effluent limitations exist for NPDES permits: 1) Technology based effluent limits, and 
2) Water quality based effluent limits. Technology based effluent limits have been established by EPA 
rules. Technology based effluent limits were established to require a minimum level of treatment for 
industrial or municipal sources using available technology. Water quality based effluent limits are 
designed to be protective of the beneficial uses of the receiving water and are independent of the 
available treatment technology. 

When renewing a permit, the most stringent between technology-based and water quality-based effluent 
limits must be applied. 

Technology-Based Effluent Limits 

EPA has established secondary treatment standards for domestic wastewater treatment facilities. The 
standards are found in 40 CFR Part 133. This facility must achieve a biochemical oxygen demand 
(BOD5) monthly average of 30 mg!L and a weekly average of 45 mg!L or a carbonaceous biochemical 
oxygen demand (CBOD5) monthly average of 25 mg!L and a weekly average of 40 mg!L. The City of 
Coburg has requested that effluent limits (concentration, mass and percent removal) be based on CBOD5. 

The facility must also achieve a suspended solids (TSS) monthly average of 30 mg!L and a weekly 
average of 45 mg!L. The pH must be between 6.0 and 9.0. 

In addition, a minimum level of percent removal for CBOD5 and TSS for municipal dischargers is 
required by the Code of Federal Regulations (CFR) secondary treatment standards ( 40 CFR, Part 133). 
An 85 percent removal efficiency limit is generally included in permits in order to comply with federal 
requirements. 

Oregon Administrative Rules also establish minimum design criteria for domestic treatment facilities. In 
this portion of the Willamette Basin, the CBOD5 and TSS minimum design criteria is 10 mg!L as a 
monthly average in the summer period and secondary treatment in the winter period (OAR 340-041-
0345(3)). In addition, there are requirements for disinfection, dilution of oxygen demanding pollutants 
and prevention of raw sewage overflows (OAR 340-041-0007(16). 

During periods of low stream flow, the discharge may not comply with the minimum design criteria for 
dilution (OAR 340-041-0007(16)(a)(i)). The rule states that effluent BOD5 concentrations in mg!L 
divided by the dilution factor (ratio of receiving water stream flow to effluent flow) shall not exceed one 
unless specifically approved by the Environmental Quality Commission (EQC). Before the Department 
can issue the proposed permit, a dilution waiver will have to be obtained from the EQC (see minimum 
design criteria for dilution discussion belol")· 

Water Quality-Based Effluent Limits 

The Department is reqnired to determine whether the discharge has the reasonable potential to cause or 
contribute to an exceedance of a water quality criterion. Pollutant parameters should be limited if there 
is a reasonable potential for the discharge to cause or contribute to an excnrsion above any state water 
quality criteria or standard. EPA has developed a method to make this determination for toxic pollutants 
called a reasonable potential analysis (RPA). An RPA relies on statistical probability to determine the 
likelihood that a discharge will violate an instrearn criterion based on the effluent data, its variability, 
available dilution, and the receiving water background concentration. The Department has developed 
RPA spreadsheets that employ EPA's methodology. 
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The permittee will use chlorine to disinfect their treated wastewater. Chlorine concentrations necessary 
to disinfect treated wastewater far exceed the acute and chronic toxicity criteria. Therefore, the permittee 
must dechlorinate the effluent to avoid violating water quality standards for chlorine. Because the 
effluent must be dechlorinated, no RP A needs to be performed. However, a total residual chlorine limit is 
still necessary and is included in the permit. 

A RP A for ammonia was performed by evaluating the design effluent quality in DEQ spreadsheets. The 
RPA was based upon no mixing zone, an effluent pH and various effluent temperatures. The RPA (see 
Attachment #3) for ammonia indicated that there is a reasonable potential for the discharge to cause or 
contribute to an excursion above the water quality criteria for ammonia at all effluent temperatures. 
Therefore, the Depar1ment proposes to include ammonia limits in the permit (see Schedule A discussion 
for ammonia below). 

Minimum Design Criteria for Dilution 

The minimum dilution requirement is considered a technology standard although the original intent was a 
rule-of-thumb attempt to prevent water quality standard violations for dissolved oxygen in small 
receiving streams. The depar1ment evaluated two worst case scenarios for compliance with the dissolved 
oxygen standard. The first scenario was discharge during the non-irrigation season when there is very 
little flow (0.2 cfs) in the EIC and the EIC joius with Muddy Creek which also has very little flow (2.2 
cfs). The second scenario is during the irrigation season with higher flows (5 cfs) in the EiC but where 
the EiC crosses under Muddy Creek and I-5 and continues for several miles. With both scenarios, 
compliance with the water quality standard is assured (see Schedule A discussion for dissolved oxygen 
below). 

However, dilution is also important when evaluating the potential for toxicity. As stated above, a RP A 
relies ou many factors including available dilution. The effluent will be treated domestic wastewater 
with little if any industrial process wastewater. The potential for the discharge to contain toxic metals or 
organic pollutants is low especially given the high level of treatment provided. 

However, residuals from personal care products and pharmaceuticals are expected in the effluent. 
Similar residuals are found in the effluent from all domestic wastewater treatment facilities. It is not 
known whether the membrane bioreactor will remove these chemical at higher rates than conventional 
treatment plants. In the future, if standards for these chemicals are established or some other regulatory 
mechanisms are developed, the City of Coburg will have to adhere to these requirements in a manner 
consistent with other domestic dischargers. 

At the design year, the worst case dilution will occur when Muddy Creek flows are at the 7Ql0 flow of 
2.2 cfs and the discharge flow is 0.44 MGD (or 0.68 cfs). Under these conditions, the discharge would 
have a dilution factor of 3.2. Even though the effluent CBOD5 concentrations will likely be much lower 
than 10 mg/L, they could frequently be above 3.2 mg/L. The City cannot comply with the dilution rule 
on a consistent basis. 

The facility planning process included careful evaluations of all water quality criteria. If an exception is 
granted by the EQC, all water quality criteria will be met and no beneficial use will be impaired due to 
this discharge. 

During facility plarming, several alternatives were considered including discharge to the Willamette 
River or McKenzie River along with transfer of raw wastewater to the Metropolitan Wastewater 
Management Commission (MWMC) facility in Eugene. None of these alternatives were feasible. 
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In order to comply with the dilution rule, the City would have to provide facilities with essentially no 
discharge (significantly greater recycled water demand and storage capacity) at a cost estimated at $10 to 
$14 million. The City of Coburg has requested a waiver of the dilution rule as allowed by OAR340-041-
0007(16)(a)(A)(l) and the Department supports that request. 

PERMIT DRAFT DISCUSSION 

The proposed permit limits and conditions are described below. Refer to the proposed permit and the 
discussion above when reviewing this section. 

Face Page 

The face page provides information about the permittee, description of the wastewater, outfall locations, 
receiving stream information, permit approval authority, and a description of permitted activities. The 
permittee is authorized to construct, install, modify, or operate a wastewater collection, treatment, control 
and disposal system. Permits discharge of treated effluent to the unnamed tributary of Muddy Creek 
which joins Muddy Creek at river mile 50.7 and Little Muddy Creek. Discharges must be within limits 
set by Schedule A and the following schedules. The irrigation of recycled water is also allowed within 
limits set by Schedule A and the following schedules. All other discharges are prohibited. 

In accordance with OAR 340, Division 49 all permitted municipal wastewater collection and treatment 
facilities are to receive a classification based on the size and complexity of the systems. Both collection 
system and treatment system were evaluated to determine the appropriate classification for operator 
certification requirements (see Attachment #4). The Department has incorporated the classification of 
the collection and treatment systems into the NPDES discharge permit. The Department is proposing the 
collection system be classified as Class II and the treatment system be classified as Class Ill. The City 
should be able to find operators capable of operating this system from the pool of certified operators at 
this level or higher. 

Schedule A, Waste Discharge limitations 

Schedule A contains the effluent limitations proposed for Outfalls 001 and 002. In addition, there are 
conditions prohibiting raw sewage overflows, adverse impacts on existing or potential beneficial uses of 
groundwater and a prohibition of accepting septage. 

Outfall 001 - Treated Effluent 
The Department is proposing the following permit limits for Outfall 001: 

CBOD5 29 47 57 
TSS 29 47 57 

2 

Mo.nthly ·• ······• :Weekl.y . ,'·••· I)aily : > · Average . < { Ayernge ••• · Ma:idniurn 
· lb/day Jb/day · · ··•· lbs 

29 47 57 
29 47 57 

3 Other Parameters 
Yearcrouiid exce Tasnoted . Limitations • 
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E. coli Bacteria 

pH 
CBOD5 and TSS Removal 
Efficiencv 
Total Residual Chlorine 

Dissolved Oxygen (DO) 

Excess Thermal Load Limit 
(ETLL) when rolling 7-day 
average effluent temperature 
exceeds l 8°C I 

Ammonia-N 
Monthly average effluent 
temperature < l 5°C 
Monthly average effluent 
temperature> 15°C but:::: 
17°C 

(4) Other Parameters (continued) 
-'YeaMolit1d(eieepf as lfoted) ____ . 

Ammonia-N (continued) 
Monthly average effluent 

Shall not exceed 126 organisms per 100 mL monthly geometric 
mean. No single sample shall exceed 406 organisms per 100 mL. 
Shall be within the range of 6.5 - 8.5 
Shall not be less than 85% monthly average for CBOD5 and TSS. 

Shall not exceed a monthly average concentration of 0.01 mg/L and 
a dailv maximum concentration of0.02 mo/L. 
Shall not fall below a monthly average concentration of 6.5 mg/L, a 
weekly average concentration of 5.0 mg/L and an absolute 
minimum concentration of 4.0 m<>IT . 
Limit is calculated with the equation: 

ETLL= (QE +(QR I 6.188)) * 0.3 * 3.785 

Where: QR= rolling 7-day average effluent flow in MGD 
QR= rolling 7-day average EIC flow in cfs 
EiC =East Irrigation Canal 

Temperature dependent (see below) 
Shall not exceed a monthly average concentration of 1.5 mg/L and 
a daily maximum concentration of2.9 m<'IT 
Shall not exceed a monthly average concentration of 1.3 mg/L and 
a daily maximum concentration of2.5 mg/L 

-tllnititio11s -- ---
~/-~ _--- - --- -"' ____ ;_::_:_~ -

Temperature dependent (see below) 
Shall not exceed a monthly average concentration of 1.1 

temnerature > l 7°C but < l 9°C mg/L and a dailv maximum concentration of 2.2 m"IT 
Monthly average effluent Shall not exceed a monthly average concentration of 0.95 
temperature> 19°C but :S 21°C mg/L and a daily maximum concentration of 1.9 mg/L 
Monthly average effluent Shall not exceed a monthly average concentration of 0.82 
temperature >21°C but:::: 23°C mg/L and a daily maximum concentration of 1.6 mg/L 
Monthly average effluent Shall not exceed a monthly average concentration of 0.77 
temperature >23°C but< 25°C moc/I and a daily maximum concentration of 1.5 mg/L 
Monthly average effluent Discharge is prohibited 
temperature >25°C 

The derivation of each limit is discussed below in more detail. 

' CBOD5 and TSS concentration and mass limits 
Based on the Willamette Basin minimum design criteria, wastewater treatment resulting in a monthly 
average effluent concentration of 10 mg/L for CBOD5 and TSS m11st be provided from May 1 through 
October 31. From November 1 through April 30, a minimum of secondary treatment is required. 
Secondary treatment in Oregon is defmed as monthly average concentration limit of 25 mg/L for CBOD5 

and 30 mg/L for TSS. 

The Department is proposing concentration limits that are equal to the basin minimum design criteria 
The proposed monthly average summer CBOD5 and TSS concentration limits are 10 mg/L with a weekly 
average limit of 15 mg/L. The proposed monthly average winter CBOD5 concentration limits are 25 
mg/L with a weekly average limit of 40 mg/L. The proposed monthly average winter TSS concentration 
limits are 30 mg/L with a weekly average limit of 45 mg/L. 

Item F 000020 



Attachment C 
June 18-19, 2009 EQC Meeting 
Page 13 of 26 

The facility's proposed mass limits (monthly and weekly average and daily maximum) for CBOD5 and 
TSS are year-round and are based on the following: 

The facility's monthly average mass limits for CBOD5 and TSS are based on the monthly average 
design flow of 0.44 MGD and an effluent quality of 8 mg/L 

The facility's weekly average mass limits for CBOD5 and TSS are based on the average flow for the 
mmdmum week of 0.7 MGD and an effluent quality of 8 mg/L 

The facility's daily maximum mass limits for CBOD5 and TSS are based on the maximum daily flow 
of 0.86 MGD and an effluent quality of 8 mg/L 

The calculations are: 

a) 0.44 MGD x 8.34 lbs/gal x 8 mg/L = 29 lbs/day monthly avg. 
b) 0.70 MGD x 8.34 lbs/gal x 8 mg/L = 47 lbs/day weekly avg. 
c) 0.86 MGD x 8.34 lbs/gal x 8 mg/L = 57 lbs/day daily mmdmum 

The mass limits were established in accordance with OAR 340-041-0061(10)(b). The Department must 
make certain findings when proposing a permit with new or increased mass loads (OAR 340-041-
0004(9)). Kennedy/Jenks Consultants prepared a mass load request on behalf of the City of Coburg 
wastewater treatment facility. The Department has evaluated the calculated mass load limits listed above 
and believe them to be acceptable. In order to approve the mass load increase and discharge to the 
receiving stream, the Department is obligated to review the request in relation to the Department's rules 
for allowing a mass load discharge to a receiving water body (OAR 340-041-0004(9)). 

The mass limits were established in accordance with OAR 340-041-0061 (I O)(b ). The Department must 
make certain findings when proposing a permit with new or increased mass loads (OAR 340-041-
0004(9)). Kennedy/Jenks Consultants prepared a mass load request on behalf of the City of Coburg 
wastewater treatment facility. The Department has evaluated the calculated mass load limits listed above 
and believe them to be acceptable. In order to approve the mass load increase and discharge to the 
receiving stream, the Department is obligated to review the request in relation to the Department's rules 
for allowing a mass load discharge to a receiving water body (OAR 340-041-0004(9)). 

a. In allowing new or increased discharged loads, the commission or Department mnst make the 
following findings: 

A. The new or increased discharged load will not canse water quality standards to be viqlated. 

Conclusion: 

The City is requesting new permitted loads for CBOD5 and TSS year-round. The proposed loads are: 29 
pounds per day as a monthly average, 47 pounds per day as a weekly average and 57 pounds per day as a 
daily maximum. These limits will apply year-round. 

As part of the facility planning work, Kennedy/Jenks Consultants performed in stream flow measurement 
and sample monitoring to characterize the EIC at the point of the outfall discharge and Muddy Creek 
downstream. The effect of the proposed discharge on dissolved oxygen and temperature was addressed 
in Technical Memorandums (see Attachment 5). Water quality standards will be achieved at the "end of 
pipe" and maintained in the receiving stream. Effluent reuse and irrigation will be used to avoid 
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discharging during critical low flow periods in the receiving stream or when effluent temperatures are 
high. Prior to discharge, aeration will be provided to raise the effluent dissolved oxygen concentration to 
ensure water quality standards are met at the point of discharge. 

B. The action is necessary and benefits of the lowered water quality outweigh the 
environmental costs of the reduce water quality. 

Conclusion: 

The proposed wastewater collection and treatment system will eliminate onsite treatment systems and 
drain fields. This will directly reduce the trend of increasing groundwater nitrate levels in the Coburg 
vicinity and the Southern Willamette Valley Groundwater Management Area. 

The current total nitrogen load to the groundwater from existing onsite systems is about 80 pounds per 
day (0.19 mgd and TKN at 50 mgll). At the projected growth rate this amount will double over the next 
20 years. The new wastewater treatment facility will reduce the total nitrogen by 80 percent through 
treatment (effluent TKN of 10 mg/I). Irrigating the recycled water at agronomic rates will further reduce 
the nitrogen load on the groundwater. 

An evaluation was condncted in accordance with DEQ's "Antidegradation Policy Implementation 
Internal Management directive for NPDES permits" (See Attachment #6). 

C. The new or increased discharge load would not threaten or impair any recognized 
beneficial uses or adversely affect threatened or endangered species. 

Conclusion: 

Water quality standards will be maintained and therefore beneficial uses will be protected. Consultation 
with USFWS regarding the endangered Oregon chub has concluded that the effects on the chub were 
"insignificant or discountable". The EPA subsequently made a "may affect, not likely to adversely 
affect" (NLAA) determination for the proposed project on the Federally listed as endangered Oregon 
chub (see Attachment #7). 

D. The new or increase discharge load shall not be granted if the receiving stream is classified 
as being water quality limited under OAR 340-041-0002(62)(a), unless certain 
circumstances apply. 

Conclusion: 

The receiving stream is not included on the Department of Environmental Quality's (Department) 303 (d) 
list as being water quality limited. However, many streams in the Willamette Basin are listed on the 
303d list for temperature from April 1 through October 31. The Coburg facility will be permitted to 
discharge during this period. The Willamette Sub-basin TMDL includes a method for determining 
whether or not a discharger to a tributary stream needs a thermal limit and, if so, how to calculate the 
limit. 

If a facility is found to have no reasonable potential to warm the receiving water, a wasteload allocation 
is not required. The City of Coburg's potential temperature impacts were assessed for the period April 1 
through October 31. The assessment was conducted in accordance with the Sub-basin TMDL Waste 
Load Allocations by using the process contained in the TMDL. The thermal load from the wastewater 
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facility will be limited such that the temperature increase at the point of discharge will be less than the 
Human Use Allowance (0.3°C increase) with 25% of the receiving stream flow. The discharge will have 
no impact on the Willamette River temperature. 

b. The activity, expansion, or growth necessitating a new or increased discharge load is consistent 
with the acknowledged local land nse plans as evidenced by a statement of land nse 
compatibility from the appropriate local planning agency. 

Conclusion: 

This is a new discharge from wastewater currently treated with onsite systems. Future growth projections 
are based on population projections from the local planning agency. Growth projections are discussed in 
the Coburg Wastewater Facilities plan document. A land use compatibility statement for the proposed 
facilities was submitted to the Department as part of the NP DES permit application process. 

c. Oregon's water quality management policies and programs recognize that Oregon's water 
bodies bave a finite capacity to assimilate waste. Unnsed assimilative capacity is an exceedingly 
valuable resource that enhances in-stream valnes and environmental qnality in general. 
Allocation of any nnused assimilative capacity shonld be based on explicit criteria. In addition 
to the conditions in subsection (a) of this section, the Commission or Department may consider 
the following: 

(A) Environmental Effects Criteria: 

(i) Adverse Ont-of-Stream Effects. There may be instances where the non-discharge or 
limited discharge alternatives may cause greater adverse environmental effects that the 
increased discharge alternative. An example may be the potential degradation of 
groun<Jwater from land application of wastes; 

Conclusion: 

The current degradation of groundwater from existing onsite treatment systems will be greatly reduced 
by the proposed treatment and discharge. Wastewater collection and treatment for Coburg is consistent 
with the goals or the Southern Willamette Valley Groundwater Management Area 

(ii) In stream Effects. Total stream loading may be reduced through elimination or 
reduction of other source discharges or through a reduction in seasonal discharge. A 
source that replaces other sources, accepts additional waste from less efficient 
treatment units or systems, or reduces discharge loadings during periods of low stream 
flow may be permitted an increased discharge load year-round or during seasons of 
high flow, so long as the loading has no adverse affect on threatened and endangered 
species. 

Conclusion: 

The objective of Coburg's wastewater program is to produce Class A recycled water which will be 
reused for agricultural and landscaping irrigation. The City will likely reuse most or all of the recycled 
water during irrigation season. Therefore, discharge to surface waters will be limited to non-irrigation 
season with possible minor amounts during the irrigation season. The membrane bioreactor wastewater 
treatment technology will produce a Class A effluent during all seasons whether or not the effluent is 
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reused or discharged. The effluent quality will exceed basins standards. Consultation with USFWS has 
concluded that the project will have no adverse affect on threatened and endangered species. 

(iii)Beneficial Effects. Land application, upland wetland's application, or other non
discharge alternatives for appropriately treated wastewater may replenish 
groundwater levels and increase stream flow and assimilative capacity during 
otherwise low stream flow periods. 

Conclusion: 

Land and wetland application are both part of the Coburg wastewater project. The City will reuse 
essentially all recycled water during irrigation season. The project also includes a wetland and habitat 
restoration component. It is feasible that treated wastewater can be discharged through restored wetlands. 

(B) Economic Effects Criteria. When assimilative capacity exists in a stream, and when it is 
judged that increased loadings will not have significantly greater adverse environmental 
affects than other alternatives to increased discharge, the economic effect of increased 
loading will be considered. Economic effects will be of two general types: 

(i) Value of Assimilative Capacity. The assimilative capacity of Oregon's streams is finite, 
but the potential uses of this capacity are virtually unlimited. Thus it is important that 
priority be given to those beneficial uses that promise the greatest return (beneficial 
use) relative to the unused assimilative capacity that might be utilized. In-stream uses 
that will benefit from reserve assimilative capacity, as well as potential future 
beneficial use, will be weighed against the economic benefit associated with increased 
loading. 

Conclusion: 

Impacts on assimilative capacity are localized, minor and maintain water quality standards. The 
economic benefit of allowing the mass loading is considerable to the citizens of Coburg (see next 
section). Without the ability to discharge some mass load, the City would be force to continue to rely on 
septic tanks and drainfields. The impacts to groundwater would continue to increase which would affect 
the livability in the area. 

(ii) Cost of Treatment Technology. The cost of improved treatment technology, non
discharge and limited discharge alternatives may be evaluated. 

Conclusion: 

The Wastewater Facility Plan evaluated various alternatives for treatment facilities. The proposed 
treatment system will produce Class A recycled water for reuse during irrigation season. Discharge will 
mostly occur during the wet weather season. Eliminating discharge during all seasons would require a 
significantly larger effluent storage lagoon and obtaining sufficient agricultural land to irrigate the entire 
recycled water volume plus rainfall accumulation on the large storage lagoon. The estimated additional 
cost for a non-discharge system is between $10 to $14 million. This represents a significant cost increase 
over the cost of the project as currently envisioned. Proceeding with a non-discharging approach would 
require additional funding which would likely delay and may jeopardize the entire project. The City's 
2007 population was 1070. 
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Recommendation: The Department is proposing to issue a NPDES permit with new mass load limits 
for BOD, and TSS. 

CBOD5 and TSS Percent Removal Efficiency 
A minimum level of percent removal for CBOD5 and TSS for municipal dischargers is required by the 
Code of Federal Regulations (CFR) secondary treatment standards (40 CFR, Part 133). An 85 percent 
removal efficiency limit is included in the proposed permit to comply with federal requirements. Due to 

preliminary treatment that occurs within the septic tanks, the influent BOD and TSS concentrations 
are assumed to be 200 mg/!. Based on the design criteria of the collection system and treatment 
process, the City should be able to comply with the CBOD5 and TSS removal efficiency limits. 

pH 
The Willamette Basin Water Quality Standard for pH is found in OAR 340-041-0445(2)( d). The allowed 
range is 6.5 to 8.5. When discharging to waters of the state without a mixing zone, the discharge must 
meet the water quality standards at the end of the discharge pipe. Therefore, the Department proposes 
effluent limits equal to the allowed ambient range of 6.5 to 8.5. The Department considers the proposed 
permit limits to be protective of the water quality standard. 

Bacteria 
The proposed limits are taken directly from the Oregon bacteria rule which is found in OAR 340-041-
0009. This rule establishes numeric instream water quality standards (OAR 340-041-0009(1)) and 
effluent limitations as well as the methodology for establishing a violation (OAR340-041-0009(5)). It 
also establishes a prohibition against discharging raw sewage (OAR 340-041(2)) except during storm 
events that exceed specified winter and summer design criteria (OAR 340-041-0009(6) & (7)). 

It should be noted that to be in compliance with OAR 340-0041-0009, a permit holder must comply with 
both the instream numeric bacteria standard as well as the prohibition against discharging raw sewage. 
This means that if overflows from a wastewater conveyance system result in exceedances of the instream 
numeric criteria, the permit holder may still be subject to enforcement action even if the overflow 
occurred during a storm event larger than what the system was designed to handle. In such cases, DEQ 
will exercise enforcement discretion. 

The proposed limits for this permit are a monthly geometric mean of 126 E. coli per 100 mL, with no 
single sample exceeding 406 E. coli per 100 mL. If a single sample exceeds 406 E. coli per 100 rnL, then 
the permittee may take five consecutive re-samples. If the log mean of the five re-samples is less than or 
equal to 126, a violation is not triggered. The re-sampling must be taken at four hour intervals beginning 
within 28 hours after the original sample was taken. 

The rule also allows for changing the resampling timeframe if it would pose an undue hardship on the 
treatment facility. After discussions with the permittee, the Department is proposing that the five re
samples be taken beginning no later than 72 hours after the original sample was taken. This is consistent 
with OAR 340-041-0009(5)( a). 

Total Chlorine Residual 
Chlorine is added to the discharge to disinfect the plant effluent and comply with the waste discharge 
limitations for bacteria. The minimum design criteria (OAR 340-041-0007) for sewage wastes requires 
the treatment plant to provide disinfection facilities capable of achieving 1.0 mg/L total chlorine residual. 
This concentration could be considered a technology based minimum concentration. 
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Chlorine is a known toxic substance and as such is subject to limitation under Oregon Administrative 
Rules. The rule (OAR 340-041) states in part that toxic substances shall not be discharged to waters of 
the state at concentrations that adversely affect public health, aquatic life or other designated beneficial 
uses. In addition, concentrations of toxic substances shall not exceed the criteria listed in Table 20, 
which were based on criteria established by the EPA and published in Quality Criteria for .Water (1986), 
unless otherwise noted. 

Federal regulations (40 CFR §l22.44(d)) state that permit limitations must control all .pollutants or 
pollutant parameters which are or may be discharged at a concentration which will cause, have the 
reasonable potential to cause, or contribute to an excursion above any state water quality standard, 
including state narrative criteria for water quality. The fresh water criteria for chlorine were used to 
calculate permit limitations. According to OAR 340-041, Table 33A, chlorine concentrations of 11 µg!L 
can result in chronic toxicity iu fresh waters while 19 µg!L can result in acute chlorine toxicity in fresh 
waters. 

This facility has no mixing zone. Therefore, the dilution factor used to calculate the permit limits for 
total residual chlorine is oue. Permit limits based on the acute and chronic criteria were calculated (see 
Attachment #8) and are proposed with this permit. The proposed permit limits are a monthly average 
concentration of 0.01 mg!L and a daily maximum concentration of 0.02 mg/L. 

The water quality based effluent limits for total residual chlorine proposed in this permit are lower than 
the Minimum Level (ML) for chlorine of 0.1 mg/L published by EPA. In accordance with EPA Region 
X Guidance for WQBELs Below Analy1ical Detection Limits issued in 1996, the permit should include 
the ML as a "compliance evaluation level". The Department is proposing to include a note in Schedule A 
establishing 0.10 mg!L as a compliance evaluation level for total residual chlorine. 

Ammonia 
Ammonia is a substance normally found in wastewater. The wastewater treatment processes, par1icularly 
aeration and biological treatment, can convert a large portion to nitrate and nitrite but the treated effluent 
still contains some anunonia. After discharge, the continued process of oxidizing ammonia can remove 
dissolved oxygen (DO) from the receiving stream. This will be evaluated below under the discussion 
about dissolved oxygen. 

In addition, nitrogen compounds (including anunonia) are nutrients that can contribute to excessive 
biological growth that cause violations of water quality standards. The problems could manifest as visual 
or aesthetic impairment or could cause excessive DO or pH fluctuations. Under most circumstances, 
phosphorus is the limiting nutrient rather than nitrogen. This means there is almost always a large excess 
of nitrogen available for biological growth but it cannot be utilized due to a lack of phosphorus. There is 
no indication that the reverse is true in this location and the Department does not anticipate the need tb 
limit nitrogen discharges to inhibit biological growth. 

Finally, unionized anunonia is also a toxic agent and may have to be limited to prevent toxicity. The 
water outside the boundary of the mixing zone shall he free of materials in concentrations that will cause 
chronic (sublethal) toxicity while the water outside the ZID must be free of pollutants that will cause 
acute toxicity. 

If anunonia is discharged at a concentration which will cause, has the reasonable potential to cause, or 
contribute to an excursion above any state water quality standard (either as a nutrient or to prevent DO 
depletion or toxicity), ammonia must be limited by the permit. 

Item F 000026 



Attachment C 
June 18-19, 2009 EQC Meeting 
Page 19 of26 

In order to determine if a permit limit for ammonia is needed based on toxicity, a detailed evaluation was 
performed. According to EPA's 1986 Quality Criteria for Water and OAR 340-41, Table 20, toxic 
concentrations of total ammonia are pH and temperature dependent. The pH of the discharge is 
estimated to be as high as 7.6 in late summer. If effluent pH is found to be significantly different, the 
Department may adjust the ammonia limits (up or down) based on actual pH values. Salmonids were 
assumed to be present but not spawning. Because no mixing zone is allowed, potential effluent toxicity 
will essentially be dependent on the effluent temperature. 

Using the Department's RPA spreadsheet, based on EPA's Technical Support Document, an analysis was 
performed (see Attachment #3) to determine ifthe discharge will cause, have the reasonable potential to 
cause, or contribute to any excursion above state water quality standard for ammonia. The spreadsheet 
calculated that there was a reasonable potential for toxicity due to ammonia at all effluent temperatures. 
The Department proposes ammonia limits be included in the permit. End-of-pipe limits based on the 
1986 criteria were calculated (see Attachment #9) and will vary depending upon effluent temperature. 
The proposed limits are: 

-Monthly Average Effluent Temperature· ····• Liirilfations _, ---:-:; :: ;~:: :": ;:- ''._;_ ;~- :-~ : -, ; -- --- · .... < ._-.---__ - --- ... ·.·· 

Monthly average effluent temperature <: Shall not exceed a monthly average concentration of 1.5 
!5°C mg/L and a daily maximum concentration of 2.9 mg/L 
Monthly average effluent temperature Shall not exceed a monthly average concentration of 1.3 
>15°C but< 17°C mg/Land a dailv maximum concentration of2.5 mg/1 
Monthly average effluent temperature Shall not exceed a monthly average concentration of 1.1 
>17°C but< 19°C mi!IT and a daily maximum concentration of2.2 mg/L 
Monthly average effluent temperanrre Shall not exceed a monthly average concentration of0.95 
>19°C but< 21°C mg/L and a dailv maximum concentration of 1.9 mWL 
Monthly average effluent temperature Shall not exceed a monthly average concentration of 0.82 
>21°C but<: 23°C mWL and a daily maximum concentration of 1.6 mg/L 
Monthly average effluent temperature Shall not exceed a monthly average concentration of0.77 
>23°C but< 25°C mg/L and a dailv maximum concentration of 1.5 mWL 
Monthly average effluent temperature Discharge is prohibited 
>25°C 

The ammonia criteria currently in Table 20 are based on EPA's Quality Criteria for Water (1986), which 
is also known as the "Gold Book" criteria. The State of Oregon has adopted new ammonia criteria based 
on the EPA 1999 criteria for armnonia and is waiting for EPA to approve the new criteria. The ammonia 
limits calculated using the EPA Gold Book Criteria are considered interim limits. 

The 1999 acute criteria is pH dependant while tqe chronic criterion is both pH and temperature 
dependant. There is a reasonable potential for toxicity due to armnonia (using rearing and migration 
criteria) using the 1999 criterion only when effluent temperatures are between 21°C and 25°C (see 
Attachment #3). Ammonia limits based on the 1999 criteria were calculated (see Attachment #9d). 
They will apply only when effluent temperatures are between 21°C and 25°C. 

Upon EPA approval of the revised water quality toxics criteria for anrrnonia, the final ammonia limit 
shall those based on the 1999 criteria. The final limit shall be effective upon EPA approval of the 1999 
criteria without a formal permit modification. The proposed fmal limits are: 
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<2]°C 
Monthly average effluent 
>2J°Cbut<23°C) 
Monthly average effluent 
>23°C but< 25°C) 
Monthly average effluent 
>25°C 

temperature 

temperature 

temperature 

All ammonia limits apply year-round. 

Dissolved Oxygen 

Shall not exceed a monthly average concentration of 2.8 
mPIT and a daily maximum concentration of 5.6 mg/L 
Shall not exceed a monthly average concentration of 2.5 
mg/Land a daily maximum concentration of 4.9 mg/L 
Discharge is prohibited 

The Coburg area is found in the Willamette Valley ecoregion (a Level III ecoregion designated by EPA). 
Most small valley bottom streams in this ecoregion are classified by the Department as supporting cool
water aquatic life. The cool-water aquatic life dissolved oxygen (DO) criteria found in OAR 340-041-
0016(3) applies to this habitat: 

(3) For water bodies identified by the Department as providing cool-water aquatic life, the dissolved 
oxygen may not be less than 6.5 mg/las an absolute minimum. At the discretion of the Department, 
when the Department determines that adequate information exists, the dissolved oxygen may not fall 
below 6.5 mg/las a 30-day mean minimum, 5.0 mg/las a seven-day minimum mean, and may not fall 
below 4.0 mg/las an absolute minimum (Table 21). · 

According to Table 21, mixed native cool-water aquatic life, such as sculpins, smelt, and lampreys 
should predominate. Salmonids and other cold-water biota may be present during part or all of the year 
but do not form a dominant component of the community structure. The Department believes this 
accurately describes the lower part of Muddy Creek and Little Muddy Creek as they run across the floor 
of the Willamette Valley. 

Kennedy/Jenks Consultants monitored the EiC, the West Irrigation Canal and Muddy Creek for flow and 
several water quality parameters (including ammonia, BOD and DO) from August 2007 through J1me 
2008 (see Attachment #1). The DO in the EiC ranged from 7.1 mg/L to 10.1 mg/L except for one result 
that was 6.2 mg/L (November 8, 2007) while BOD and annnonia were generally not detected. 

The results for Muddy Creek (upstream of 1-5) varied significantly depending upon the season. Before 
the fall rains started, the DO ranged from 4.6 mg/L to 7 .6 mg/L. After the rains started, the DO ranged 
from 9.5 mg/L to 12 mg/L. Muddy Creek dowustream of the West Irrigation Canal was much more 
consistent year-round with the lowest DO concentration of 6.9 mg/L (also November 8, 2007). 

During the irrigation season, the water quality of Muddy Creek and Little Muddy Creek will be greatly 
influenced by the quantity and quality of any irrigation water contributed by the MCIP. The most critical 
portions of the year are after the end of the irrigation season and before the rains start. During that 
period, the EiC will flow into Muddy Creek and its water quality will be most influenced by the quality 
of the effluent. After the rains start, Muddy Creek will be mostly stormwater runoff. 

In order to use the cool-water aquatic life dissolved oxygen (DO) criteria, the Department must have data 
that indicates DO will not vary diurnally to the extent that the criteria will be violated at night when 
photosynthesis stops but respiration continues. Kennedy/Jenks Consultants deployed a continuous DO 
monitor for one week in November 2008. The DO in Muddy Creek (upstream of 1-5) ranged from 7.03 
mg/L to 9.95 mg/L (see Figure #5), The highest diurnal range was 1.64 mg/L. During the non-irrigation 
season, the range in DO in Muddy Creek downstream of the EiC will almost certaiuly be less. 
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If one assumes the lowest DO reading for Muddy Creek downstream of the EiC (6.9 mg/L) was the 
highest reading for that day and subtracts the highest diurnal range found upstream of the EIC (1.64 
mg/L), the resultant minimum DO concentration would be 5.26 mg/L. This is a very conservative 
estimation of the lowest possible DO concentration and it is much higher than the absolute minimum and 
even higher than the seven-day minimum mean (the 7-day average of the lowest daily readings). 
Therefore, the proposed discharge will not cause violations of the cool water dissolved oxygen criteria. 

The Department believes the above information is adequate to use 6.5 mg/I as a 30-day mean minimum 
criteria, 5.0 mg/I as a seven-day minimum mean criteria, and 4.0 mg/I as an absolute minimum criteria. 
The proposed treatment facility will produce very high quality effluent with little oxygen demanding 
pollutants (CBOD5 and anunonia). Because there is no mixing zone, the effluent must meet the ambient 
criteria prior to discharge. The Department proposes to include effluent permit limits for DO equal to the 
criteria. 

The Department also evaluated the impact of the discharge on the instream DO content for many miles 
downstream to ensure the criteria are continually met. Two different scenarios were evaluated. The first 
scenario is the non-irrigation season when the EIC flows into Muddy Creek. The second scenario is the 
irrigation season when the EIC crosses under Muddy Creek and I-5, becomes Little Muddy Creek which 
then joins Putnam Creek 7.95 river miles from the discharge point. 

Scenario #I 
The Department used a spreadsheet model based on Streeter-Phelps equations to evaluate discharge 
scenario #1. The potential impacts were found to be minimal and local (see Attachment #lOa through 
lOc). If no other pollutants were introduced to the stream other than the discharge, the stream would 
reaerate faster than the oxygen demanding pollutants (both natural and those introduced by the discharge) 
will remove oxygen. Because other oxygen demanding pollutants are continually introduced (from 
stormwater and agricultural runoff) and other streams join Muddy Creek, it is impossible to model actual 
conditions. 

Assuming worst case conditions (a DO concentration of 6.5 mg/L in the EiC at the point of discharge, 
maxim1un discharge volume and maximum allowed pollutant load), the oxygen content should increase 
to 8.62 mg/L by the time the flow reaches Muddy Creek even with the discharge. The oxygen content 
will continue to increase in Muddy Creek until it stabilizes around 9.15 mg/L a few miles downstream of 
the West Irrigation Canal. The proposed discharge will not cause violations of the cool water DO criteria 
in Muddy Creek. 

The 303( d) List for 2004/2006 indicates the Willamette River is water quality limited for DO during the 
spawning period (October 15 through May 15). The City proposes to discharge during this period so the 
potential to impact that listing was evaluated. OAR 340-04l-0004(3)(d) states that up to a 0.1 mg/L 
decrease in dissolved oxygen is not considered a reduction in water quality. The Department does not 
believe this discharge will have such an impact on the Willamette River. 

The maximum DO.deficit caused by the discharge (stream alone minus stream and discharge together) 
was 0.35 mg/L DO at the point that the EIC joins Muddy Creek. Before Little Muddy Creek joins 
Muddy Creek (21 miles downstream of the West Irrigation Canal), the deficit was reduced to 0.15 mg/L. 
Little Muddy Creek drains 61 square miles but the flow is not gauged. The Department has little data 
about Little Muddy Creek. However, scattered data from 1971through2001 indicates DO levels close to 
100 percent saturation and low l_evels of oxygen demanding pollutants (see Attachment #11). After 
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joining with Little Muddy Creek, the remaining deficit would be diluted by the flow from Little Muddy 
Creek. 

Muddy Creek flows an additional 28 miles to the Willamette after joining with Little Muddy Creek. 
Even though it is impossible to model the DO deficit downstream of Little Muddy Creek, the Department 
believes the DO deficit is not measureable (less than 0.10 mg/L) by the time Muddy Creek reaches the 
Willamette River. Once Muddy Creek mixes with the Willamette River, any remaining DO impact will 
be diluted by a factor of 27 or more. This proposed discharge will cause far less than a 0.1 mg/L 
decrease in DO. Such a decrease in DO is not considered a reduction in water quality and the discharge 
will have no impact on the water quality limited status of the Willamette River for dissolved oxygen 
during the spawning period. 

Scenario #2 
The Department used the spreadsheet model to evaluate scenario #2 (irrigation season when the EIC 
crosses under Muddy Creek and 1-5 and flows for 7.95 river miles before joining Putnam Creek). The 
potential impacts were found to be minimal and local (see Attachment #lOd). If no other pollutants 
were introduced to the stream other than the discharge, the stream would reaerate faster than the oxygen 
demanding pollutants (both natural and those introduced by the discharge) will remove oxygen. Because 
other oxygen demanding pollutants are continually introduced (from stormwater and agricultural runoff) 
and other streams join Muddy Creek, it is impossible to model actual conditions. 

The worst case effluent conditions (design flow discharge volume, a DO concentration of 6.5 mg/Land 
maximum allowed pollutant load) and worst case EIC conditions (maximum temperature and minimum 
volume) were used in the evaluation. The dissolved oxygen content should 9.01 mg/L by the time the 
flow reaches Putnam Creek without the discharge and 8.86 mg/L with the discharge. The maximum 
dissolved oxygen depletion would be 0.14 mg/Lat the point where the EIC (or Little Muddy Creek) joins 
Putnam Creek 7 .95 miles after discharge. 

Putnam Creek has a drainage area of 4. 7 square miles. Several other creeks (including Bishop Creek, 
Pierce Creek and Tub Run) join Little Muddy Creek before it join with Muddy Creek. The addition of 
each creek will dilute the dissolved oxygen deficit. The proposed discharge will not cause violations of 
the cool water DO criteria in Little Muddy Creek. 

As stated above, the Willamette River is water quality limited for DO during the spawning period 
(October 15 through May 15). This scenario only considers irrigation season discharges so the potential 
to impact that listing was not evaluated. However, the Department does not believe this discharge will 
have such any measurable impact on the Willamette River. 

As stated previously, once Muddy Creek mixes with the Willamette River, any remaining DO impact will 
be diluted by a factor of 27 or more. This proposed discharge will cause far less than a 0.1 mg/L 
decrease in DO. Such a decrease in DO is not considered a reduction in water quality. 

Mixing Zone 
No mixing zone is proposed. 

Outfall 002 - Recycled Water 
The proposed NPDES Permit allows the treatment facility to irrigate Class A recycled water. The 
utilization of treated effluent is regulated under OAR 340-055. 
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Irrigation must be in accordance with the limits and requirements in Schedule A. Prior to irrigation of 
the recycled water, the discbarge must comply with turbidity and total coliform limits for the protection 
of human health due to human patbogens. For Class A recycled water before disinfection, the 
wastewater must be treated with a filtration process, and the turbidity must not exceed an average of 2 
nephelometric turbidity units (NTU) within a 24-hour period, 5 NTU more than five percent of the time 
within a 24-hour period, and 10 NTU at any time. After disinfection, total coliform must be reduced to a 
weekly median of 2.2 organisms per I 00 mis with no more than 23 organisms per I 00 mis in any sample. 

The perrnittee does not currently have a Department approved Recycled Water Use Plan. Prior to the 
application of any recycled water, a Recycled Water Use Plan must be submitted and approved by the 
Department. All Recycled Water must be managed in accordance with an approved Recycled Water Use 
Plan. All recycled water shall be distributed on land, for dissipation by evapotranspiration and controlled 
seepage by following sound irrigation practices so as to prevent: 

• Prolonged ponding of treated recycled water on the ground surface. 
• Surface runoff or subsurface drainage through drainage tile. 
• The creation of odors, fly and mosquito breeding or other nuisance conditions. 
• The overloading of land with nutrients, organics, or other pollutant parameters. 
• Impairment of existing or potential beneficial uses of groundwater. 

Specific crops, application rates and buffers are approved by the Department within the Recycled Water 
Use Plan. The turbidity and bacterial effluent limitations are achievable through proper operation and 
maintenance. Upon Department approval of the Recycled Water Use Plan, the Plan shall become 
enforceable through this permit. 

Raw Sewage Overflows 
Schedule A contains a condition prohibiting raw sewage overflows. 

Groundwater 
Based on the Department's current information, this facility has a low potential for adversely impacting 
groundwater quality. Therefore, the permit includes a condition in Schedule A that prohibits any adverse 
impact on groundwater quality. In addition, Schedule D of the proposed permit states that no 
groundwater evaluations will be required during this permit cycle. 

Septic Tank Maintenance 
Excessive solids at the wastewater treatment facility could cause operational difficulties. Therefore, the 
permit contains a requirement to pump residential and commercial septic tanks when sludge and scum 
volume exceeds 25 percent of the liquid capacity of the tanks. 

Septage Acceptance 
The Coburg plant is not designed to accept septage therefore; acceptance of septage at the Coburg facility 
will be prohibited. Septage from the individual septic tanks will likely be hauled to the wastewater 
treatment facility operated by the Metropolitan Wastewater Management Commission. 

Schedule B - Minimum Monitoring and Reporting Requirements 

Schedule B describes the minimum monitoring and reporting necessary to demonstrate compliance with 
the conditions of this permit. The authority to require periodic reporting by permittees is included in 
ORS 468.065(5). Self-monitoring requirements are the primary means of ensuring that permit limitations 
are being met. However, other parameters need to be monitored to collect information when insufficient 
information exists to establish a limit, but where there is a potential for a water quality concern. 
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In 1988, the Department developed a monitoring matrix for commonly monitored parameters. The 
matrix was updated in 2004. Proposed monitoring frequencies for all parameters are based on this matrix 
and, in some cases, may have changed from the current permit. The proposed monitoring frequencies for 
all parameters correspond to those of facilities of similar size and complexity in the state. 

The permittee is required to have a laboratory Quality Assurance/Quality Control program. The 
Department recognizes that some tests do not accurately reflect the performance of a treatment facility 
due to quality assurance/quality control problems. These tests should not be considered when evaluating 
the compliance of the facility with the permit limitations. Thus, the Department is also proposing to 
include in the opening paragraph of Schedule B a statement recognizing that some test results may be 
inaccurate, invalid, do not adequately represent the facility's performance and should not be used in 
calculations required by the permit. 

Below is a discussion of some of the minimum monitoring requirements contained in the proposed 
permit: 

Influent and Outfiill 001 Weated Effluent! 
Daily monitoring of influent and effluent flow and calibration of each flow meter armually is required in 
this permit. Monitoring of the influent and effluent for pH has been set at twice per week. 

The City of Coburg has requested that effluent limits (concentration, mass and percent removal) be based 
on CBOD5. Monitoring of the influent and effluent for CBOD5 and TSS has been set at once per week. 
Pounds of CBOD5 and TSS in the discharge must be calculated at the same frequency. 

Federal secondary treatment standards require municipal sources to achieve a CBOD5 and TSS removal 
efficiency of 85 percent as a monthly average. Reporting of the removal efficiencies is required in the 
proposed permit. Because the septic tanks will pretreat the influent, an assumed influent strength of 200 
mg/L will be used to determine removal efficiency. 

The proposed permit requires monitoring of the effluent for total chlorine residual on a daily basis to 
confirm consistent performance of the disinfection system. The amount of chlorine used each day must 
also be monitored. Bacteria monitoring of the effluent for E.coli has been set at weekly. Monitoring for 
E. coli must be performed in accordance with. one of the methods approved by the Department. 

Ammonia monitoring is required year round to determine compliance with annnonia limits. Ammonia 
monitoring is also required because the permit allows for CBOD5 monitoring rather than BOD,. CBOD5 

only measures the oxygen demand due to the carbonaceous material. It does not measure the nitrogenous 
demand which largely consists of annnonia being converted'to nitrate and nitrite. Monitoring must be 
performed on the same samples as CBOD5 so the Department proposes monitoring at once per week. 

The dissolved oxygen concentration in the effluent must be monitored twice per week to demonstrate 
compliance with the effluent limit for dissolved oxygen. 

Temperature monitoring of the effluent is required year round. The permittee will also be required to 
calculate the weekly average and monthly average of the daily maximum effluent temperatures. 
Calculating the thermal load discharged is not required since the discharge volume is limited by effluent 
temperature. 

Outfiill 002 <Recvcled Water! 
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The proposed permit includes monitoring of the Class A recycled water that is produced and distributed. 
Monitoring includes volume, chlorine used and residual, pH and nutrients (total Kjeldahl nitrogen, 
ammonia, nitrate plus nitrite and total phosphorus). When producing Class A recycled water, total 
coliform must be monitored daily and turbidity must be monitored each hour. 

All monitoring frequencies are in accordance with Department rules and guidance. Schedule B also 
requires an annual report describing the effectiveness of the recycled water system. 

Biosolids 
The permittee must monitor and report the depth of sludge in the facultative sludge lagoon on an annual 
basis. 

Reporting 
The reporting period is the calendar month. Discharge monitoring reports must be submitted to the 
Department monthly by the 15th day of the following month. The monitoring reports need to identify the 
principal operators designated by the Permittee to supervise the treatment and collection systems. The 
reports must also include records concerning application of biosolids and all applicable equipment 
breakdowns and bypassing. 

Schedule B of the permit includes the requirement for the submittal of two annual reports. The permittee 
must submit an annual report on inflow and infiltration reduction activities and a report on the recycled 
water system. 

Schedule C, Compliance Schedules aud Conditions 

The permit contains no compliance conditions with deadlines. 

Schedule D - Special Conditions 

The permit contains eight special conditions. The requirements include: 

This permit includes two conditions regarding biosolids. All biosolids must be managed in accordance 
with the approved biosolids management plan and all biosolids application sites must meet the site 
selection criteria. The permit may be modified to incorporate changes in federal hiosolids standards. 

This permit includes two conditions regarding recycled water. The permittee must meet the requirements 
for use of recycled water under OAR 340-055. The permittee must maintain a deep-rooted, permanent 
grass cover on the land irrigation area unless otherwise approved in writing by the Department. 

The fifth condition specifies that the facilities must be supervised by personnel certified by the 
Department in the operation of treatment and/or collection systems. 

I 

The sixth condition states the permittee must notify the Department of malfunctions. 

The seventh condition states the permittee will not be required to perform a hydrogeologic 
characterization or groundwater monitoring during the term of this permit. 

The last condition says the irrigation of recycled water on the plant grounds is exempt from regulation 
under OAR 340-055 provided the recycled water receives secondary treatment and disinfection. 
Irrigation must be conducted using sound irrigation practices. 

Schedule F, NPDES General Conditions 

All NPDES permits issued in the State of Oregon contain certain conditions that remain the same 
regardless of the type of discharge and the activity causing the discharge. These conditions are called 
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General Conditions. These conditions can be changed or modified only on a statewide basis. The 
General Conditions were revised in 2008. A summary of the changes is as follows: 

• There are additional citations to the federal Clean Water Act and CFR, including references to 
standards for sewage sludge use or disposal. 

• There is additional language regarding federal penalties. 
• Bypass language has been made consistent with tbe Code of Federal Regulations. 
• Overflow language has been modified. 
• Requirements regarding emergency response and public notification plans have been made more 

explicit. 
• Language pertaining to duty to provide information has been made more explicit. 
• Confidentiality of information is addressed. 

Section A contains standard conditions which include compliance with the permit, assessment of 
penalties, mitigation of noncompliance, permit renewal application, enforcement actions, toxic 
discharges, property rights and referenced rules and statutes. Section B contains requirements for 
operation and maintenance of the pollution control facilities. This section includes conditions for proper 
operation and maintenance, duty to halt or reduce activity in order to maintain compliance, bypass of 
treatment facilities, upset conditions, treatment of single operational events, overflows from wastewater 
conveyance systems and associated pump stations, public notification of effluent violation or overflow, 
and disposal of removed substances. Section C contains requirements for monitoring and reporting. This 
section includes conditions for representative sampling, flow measurement, monitoring procedures, 
penalties of tampering, reporting of monitoring results, additional monitoring by the permittee, averaging 
of measurements, retention of records, contents of records, and inspection and entry. Section D contains 
reporting requirements and includes conditions for reporting plarmed changes, anticipated 
noncompliance, permit transfers, progress on compliance schedules, noncompliance which may endanger 
public health or the environment, other noncompliances, and other information. Section D also contains · 
signatory requirements and the consequences of falsifying reports. Section E contains the definitions 
used throughout the permit. 

PERMIT PROCESSING/PUBLIC COMMENT/APPEAL PROCESS 

The beginning and end date of the public comment period to receive written comments regarding this 
permit, and the contact name and telephone number are included in the public notice. The permittee is 
the only party having standing to file a permit appeal. If the Permittee is dissatisfied with the conditions 
of the permit when issued, they may request a hearing before the EQC or its designated hearing officer, 
within 20 days of the fmal permit being mailed. The request for hearing must be sent to the Director of 
the Department. Any hearing held shall be conducted pursuant to regulations of the Department. 
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City of Coburg Wastewater Reclamation Facility NPDES Evaluation Report 

Abbreviations 

ADWF - average dry weather flow 
A WWF - average wet weather flow 
BOD - biochemical oxygen demand 

APPENDIX A 

CBOD - carbonaceous biochemical oxygen demand 
CFR- Code of Federal Regulations 
CFS - cubic feet per second 
City - City of Coburg 
Department or DEQ - Oregon Department of Environmental Quality 
DO - dissolved oxygen 
EIC - East Irrigation Canal 
EQC - Environmental Quality Commission 
FSL - facultative sludge lagoon 
IGDO - Intergravel dissolved oxygen 
III - inflow and infiltration 
LA - load allocations 
MBR - membrane bioreactor 
MCIP - Muddy Creek Irrigation Project 
MGD - million gallons per day 
ML - Minimum Level 
MWMC - Metropolitan Wastewater Management Commission 
NPDES - National Pollutant Discharge Elimination System 
NTU - nephelometric turbidity units 
OAR - Oregon Administrative Rules 
ORS - Oregon Revised Statutes 
RP A - reasonable potential analysis 
STEP - septic tank effluent pumping 
TMDL - Willamette Total Maximum Daily Load 
TSS - total suspended solids 
UGB - urban growth boundary 
WLA - Waste Load Allocations 
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Figure 1- Location Photo 

APPENDIXB 
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Figure 2 - Facility Schematic 
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Figure 3 - Irrigation Flow vs Wastewater Flow 
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Figure 4 - Stream and Effluent Temperatures 

25 "' ,,_,,, ,_,._,_"_.,_.,_,_.,_,.,, .. 

.,., -

'\ 

\ 

Sep Oct Nov 

April 1 - Oct 31 thermal discharges limited > 18C 

/ ~ 
I/ 

f ~ ' . . .. ..----.. --,_-,__ / 

/ If 0; 
/? \ "\;; ' . ' . 

/ \ r/ 

\ "~<> 
\ 

I/ I 
~ LI ' , ,, 

/// ---· /, 
~.---... ______ 

/? 
I/, '- -----, 

:.:;;,--c:;=~ -~·" ·:·:··"''"' ~---, -

20 

u 15 

E 

t 
~ 
>' 10 

., 
5 ·--·--

Irrigation Season 
June - September 

I 

Feb March April "'' August Sept 

--+--Discharge 

-1&- Irrigation 

__ ,, Total Reclaimed 
Water 

Dec 

~ October critical 
period>l8 C 

' 

~ 
~. --Redal med Water 

.......... 1ac Limit 

d - ::!.- Muddy Cr at Wilkins R 

·~~\ 
><·--·-East Irrigation Canal 

---..--- EiC wl Reclaimed Wa 

Doc 

Item F 000038 



Attachment C - appendix 
June 18-19, 2009 EQC Meeting 
Page 5 0141 

Figure 5 
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Figute6 

Muddy Creek and Irrigation Canal System 
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Attachment #2 - Thermal Plume Reasonable Potential 

Enter data into while cells Mlow: 

7Qi0 "' .2<2 cfs 

An1tiie11! Temperature or Criterion 16 "C 

Effiuenl Flow= O.frl5 mgd 

Effluent Temperature 25 "C 

25% Qf 7010 = 0.55 els 

25% dilution = 2it7 dilution "'- {Oii_.J:9_r)!Q~_ 

eraiure al 25% cross suction ~ 1-IL28 ~ Ho Reasonable Potential 
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Attachment #3a - Ammonia RP A, 11°C and 13°C 
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Attachment #3b -Ammonia RPA, 15°C and 17°C 
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Attachment #3c - Ammonia RP A, 19°C and 21°C 
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Attachment #3d - Ammonia RP A, 23°C and 25°C 
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Attachment #4 - Operator Certification Worksheet 
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Attachment #6 -Antidegradation Review 
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Attachment #7 - ESA f"mdings 

u.s. 

U nited·~tates Department of the Interior 
·.c;:'i'.\f. ' 

FISH AND WILDLIFE SERVICE 
Oregon Fish and Wildlife Office 
2600 SE 981

h Avenue, Suite 100 
Portland, Oregon 97266 

I 
Phone: (50J)231-6179FAX: (503)231-6195 

Rep!yTc: 8330.F0141(0&) 
file Name; Coburg WWTP 
TS Number: 08-1839 
TAlLS: 13420-1.008.f..{)14! 

Michael J. Lidgard, Manager 
NPDES Permits Unit 
US EPA, Region I 0 
1200 Sixth A venue, Suite 900 
Seattle,. WA 98101-3140 

f'lr'T 'f 1 
'-Ii .. ) \; -·'> 

OCT 2 8 2U08 

Subject: Letter of Concurrence for the City of Coburg W"astewater Treatment Facility 
Project. 

Dear Mr. Lidgard, 

The Fish and Wildlife service (Service) has reviewed both your request for formal consultation 
and the accompanying Environmental Assessment and BiOlogical.Assessment for the City of 
Coburg Wastewater Treatment Facility project in Coburg, Oregon. Your request was based on 

·the determination that the action is "likely to adversely affect" the federally listed Oregon chub 
(Oregonichthys crameri). The Service has not designated critical habitat for the Oregon chub. 

The project area is located within the Willamette River basin1. at the north end of the City of 
Coburg, Oregon; on a parcel of land totaling 2.3 acres. Discharge from the project site will drain 
to an irrigation canal on the property .at an outfall point approximately 1700 feet upstream-of its 
confluence wit:}l Mu?dy Creek. The creek itself is 4.5 miles upst;eam of the Willamette River. 

The purpose of the project is to develop a centralized \Vastewater treatment system that replaces 
existing private wastewater systems and accommodates future gruwth and development of the 
City. Tue project consists of a colleciion system, a wastewater treatment plant, and a treated 
effluent outfall. 

On October 1, 2008, the Service requested additional infonnation in ord.er to confirm the 
presence or absence of listed prai!ie species within thi expanded urban grov.rth boundary;· 
facilitated in part by the proposed action that the City hilS projected for 202&. We requested a 
map and aerial photo of the City of Coburg with.as much detail possible regarding the projected 
expanded urban gro\vth bollildary (782 acres, mentioned on page 22 of the Biological 
Assessment). 

Printed mt !00 percent ehlorine fre~60 percent post-eo11s11mer content paper. 
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On Octobei 3, 2008; the Service received the requested information via email and, upon review 
and co-mparison with Service Geographic Information System (GIS) data, determined that there 
are no listed prairie species in the area in question. 

2 

After further review of the Biological Assessment and the effects of the project on Oregon chub, 
the Service determined the effects of the action on Oregon chub were insignificant or 
discount.able. The Service contacted the EPA on OctOber 22 to discuss this change in effects 
detemiination. The EPA subseqllently made a "may affect, not likely to adversely affect" 
(NLAA) determination for the proposed project on the Federally listed as endangered Oregon 
chub (Oregonichthys.crarner1). The Service conCurs with the EPA 's determination that the 
proposed project is NLAA Oregon chub for the following reasons: 

1. Construction related turbidity thai may temporarily reduce water quaiity is not likely to 
affect Oregon chub in Muddy Creek. V/hile research does indicate negative effects of 
long~term deposits of sediment that disp18.ce the species' open~water habitat, the level of 
temporary suspended sediment that would flow into the creek from the canal would 
unlikely be detrimental to Oregon chub. 

2. Although the species has been found in Muddy Creek, suitable habitat for the Oregon 
chub is not currently present in the irrigation canal and therefore the species and its 
habitat would be unaffected by changes in the canal structure relating to the placement of 
rock at the outfall. 

3. Even the fo\vest level of dissotved oxygen in the effluent anticipated near the point of 
discharge du.ring JoW flow months, 5.7 mg/L, is not considered detrimental to Oregon 
chub. · 

This concludes·the EPA's consultati~n requirements under section 7(a)(2) and ?(c) of the ESA. 

The Service appreciates the City of Coburg's efforts to design projects- that minimize effects to 
Oregon chub, If you haVe further questions regarding this consultation, please contact Rollie 
White or Rebecca Toland of my office at (503) 231-6179. 

Sincerely yours, 

{lflk~·· 
JI.: ~ Paul Henson, PhD 

~C.X '/. j) Field Supervisor 
i° 

cc: Milo Mecham, Lane Coimcil of Governments 
Jamey Stoddard, EPA 
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Attachment #8 - Total Residual Chlorine Limits 
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Attachment #9a -Ammonia Limits, 11°C and 13°C 
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Attachment #9b -Ammonia Limits, 15°C and 17°C 

Dilution @ MZ (7Q1il) 
Oilutiofl@MZ 51 1 

17' c :Dilutfon @ ZlD 10 1 
Dllutloo @MZ 101 1 * 

- Olh.!lioo MZ 1 

. .· WATEROOAtnY"- '--: . , .· . .. .•· .·' CR.ImUA: ---

.. ' . . · . . lttour -1 .. - "" -·ei.t<:k:" ... Allocatiru:IS -
PAAAMHER ' "f£CCl ICCC (Qnnd ACute 4Dav- """"" ·.,. ---, : ____ -:_---- . """g mg/I 'i-itgfl -,lu~/J mg/I --fig/( 

15~-e . 

AMl>IONIA • 1%:6 . 10 ' o . .i- 10,79 1.19 "' :.1pe -- . 

10.7 1.s: Nlf(; i9a6 nla 0.15 F•,58 LSS "" . 
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Attachment #9d - Ammonia Limits, 23°C and 25°C 
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Attachment #lOa - Streeter-Phelps Model Stage 1-EiC to Muddy Creek 
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Attachment #lOb - Streeter-Phelps Model Stage 1 - Muddy Creek to West Irrigation Canal 
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Attachment #lOc - Streeter-Phelps Model Stage 1-Muddy Creek to Little Muddy Creek 
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Expiration Date: 
Penni! Number: XXXX 
File Number: 115851 

NATIONAL POLLUTANT DISCHARGE ELIMINATION SYSTEM 
WASTE DISCHARGE PERMIT 

Department of Environmental Quality 
Western Region- Salem Office 

750 Front Street NE, Suite 120, Salem, OR 97301-1039 
Telephone: (503) 378-8240 

Issued pursuant to ORS 468B.050 and The Federal Clean Water Act 

ISSUED TO: 
City of Coburg 
P.0.Box8316 
Coburg, OR 97408 

FACILITY TYPE AND LOCATION: 
Membrane Bioreactor 
Coburg Wastewater Reclamation Facility 
North Coburg Road 
Coburg, Oregon 
Treatment System Class: Level III 
Collection System Class: Level II 

EPA REFERENCE NO: XXXX 

SOURCES COVERED BY THIS PERMIT: 

Type of Waste 
Treated Wastewater 

Recycled Water Reuse 

Outfall 
Number 

001 

002 

Outfall 
Location 

Unnamed Tributary to 
Muddy Creek at R.M. 50.7 
and Little Muddy Creek 
Irrigation 

RECEIVING STREAM INFORMATION: 
Basin: Willamette 
Sub-Basin: Upper Willamette 
Receiving Stream: Unnamed Tributary to Muddy Creek 
LLID: 1232226445374 - 50.7 - I 
County: Lane 

Issued in respouse to Application No. 977678 received Juue 23, 2006. This pennit is issued based on the land use 
findings in the permit record. 

John J. Ruscigno, Water Quality Manager 
Western Region North 

' 

DRAFT 
Date 

PERMITTED ACTIVITIES 

Until this permit expires or is modified or revoked, the pennittee is authorized to construct, install, modify, or operate 
a wastewater collection, treatment, control and disposal system and discharge to public waters adequately treated 
wastewaters only from the authorized discharge point or points established in Schedule A and only in conformance 
with all the requirements, limitations, and conditions set forth in the attached schedules as follows: 

Page 
Schedule A - Waste Discharge Limitations not to be Exceeded .................................... 3 
Schedule B - Minimum Monitoring and Reporting Requirements ................................ 6 
Schedule C - Compliance Conditions and Schedules ............................................... NIA 
Schedule D - Special Conditions .................................................................................. ] 0 
Schedule F - General Conditions ................................................................................. 12 
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File Number: 115851 
Unless specifically authorized by this permit, by another NPDES or WPCF permit, or by Oregon Administrative Rule, 
any other direct or indirect discharge of waste is prohibited, including discharge to waters of the state or an 
underground injection control system. 
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File Number: 115851 
SCHEDULE A 

1. Waste Discharge Limitations not to be exceeded after permit issuance. 

a. Treated Effluent Outfall 001 

·.··Average Efflt1el1t ~c ••.••. M.f\?r~Wlt.••. ·.•·· 
····M····• .. •

0
· .•.. nct .. ho.lriy-. ,c·····e···n· t\a ..... t.•.i.,'.owhs ... · .. ·e·e••.kl·.··•Y•\ . . ... 

·· ••lo/dar•· 
CBOD5 10 mg/L 15 mg/L 29 47 57 
TSS lOm !Sm 29 47 57 

CBOD, 
TSS 

* Average dry weather design flow to the facility equals 0.44 MGD. Mass load limits are based on an 
effluent quality of 8 mg/L and the monthly average design flow of 0.44 MGD, the average flow for 
the maximum week of 0.7 MGD and the maximum daily flow of 0.86 MGD. 

(3) Other Parameters 
Year'to11ud (tiX:cept as rioted) ' . 

.. :·· ... .. ' --;- ____ ,_, __ ,,,-:·-,-_,_,-:-\--, .: 
-- ---- .. ... 

E. coli Bacteria Shall not exceed 126 organisms per 100 mL monthly 
geometric mean. No single sample shall exceed 406 
organisms per 100 mL. (See Note 1) 

nH Shall be within the range of 6.5 - 8.5 
CBOD5 and TSS Removal Shall not be less than 85% monthly average for CBOD5 

Efficiency and TSS (see Note 2). 
Total Residual Chlorine Shall not exceed a monthly average concentration of 0.01 

mg/Land a daily maximum concentration of 0.02 mg/L 
(see Note 3). 

Dissolved Oxygen (DO) Shall not fall below a monthly average concentration of 
6.5 mg/L, a weekly average concentration of 5.0 mg/L 
and an absolute minimum concentration of 4.0 mo/I . 

Excess Thermal Load Limit Limit is calculated with the equation: 
(ETL L) when rolling 7-day ETLL = (QE +(QR I 6.188)) * 0.3 * 3.785 
average effluent temperature 
exceeds l 8°C Where: QE =rolling 7-day average effluent flow in MGD 

OR = rolling 7-day average EIC flow in cfs 
EIC = East Irrigation Canal 

Amrnonia-N(see Note 4) Temnerature dependent (see below) 
Monthly average effluent Shall not exceed a monthly average concentration of 1.5 
temperature < l 5°C moll and a daily maximum concentration of2.9 moll. 
Monthly average effluent Shall not exceed a monthly average concentration of 1.3 
temoerature > l 5°C but <: l 7°C m0L and a daily maximum concentration of 2.5 m0L 
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File Number: 115851 

(3) Other Parameters (continued) 
Year'round (exceot•!ls•no\eil) . . ···.·· ·····.. : · · · < Limitatfons .. ... ·•·· . 

.-.'"c-;_----

Ammonia-N( continued) Temperature dependent (see below) 
Monthly average effluent Shall not exceed a monthly average concentration of 1.1 
temperatme > l 7°C but< l 9°C m!!ll and a daily maximum concentration of 2.2 mg/L 
Monthly average effluent Shall not exceed a monthly average concentration of0.95 
temperature > l 9°C but< 21 °C moll and a daily maximum concentration of 1.9 m0L 
Monthly average effluent Shall not exceed a monthly average concentration of 0.82 
temperature >21°c but< 23°C m!!ll and a daily maximum concentration of 1.6 mg/L 
Monthly average effluent Shall not exceed a monthly average concentration of0.77 
temperature >23°C but< 25°C moll and a daily maximum concentration of 1.5 m0L 
Monthly average effluent Discharge is prohibited 
temperature >25°C 

(5) No wastes may be discharged or activities conducted that cause or contribute to a violation of 
water quality standards in OAR 340-041 applicable to the Willamette Basin except as 
provided for in OAR 340-045-0080. 

b. Recycled Wastewater Outfall 002 

(I) No discharge to state waters is permitted. No recycled water use is permitted until a Recycled 
Water Use Plan has been approved by the Department. Upon Plan approval, recycled water 
may be distributed on land, for dissipation by evapotranspiration and controlled seepage by 
following sound irrigation practices so as to prevent: 

a. Prolonged ponding of treated recycled water on the ground smface; 

b. Surface runoff or subsmface drainage through drainage tile; 

c. The creation of odors, fly and mosquito breeding or other nuisance conditions; 

d. The overloading of land with nutrients, organics, or other pollutant parameters; and, 

e. Impairment of existing or potential beneficial uses of groundwater. 

(2) Prior to land application of the recycled water, it shall receive Class A treatment as defined in 
OAR 340-055 to: 

(a) Prior to disinfection, turbidity must not exceed an average of 2 Nephelometric Turbidity 
Units (NTUs) within a 24-hour period, 5 NTUs more than 5 percent of the time within a 
24-hour period and 10 NTUs at any time. 

(b) After disinfection, Total Coliform must not exceed a median of 2.2 organisms per 100 mL 
based on results of the last seven days that analyses have been completed, and 23 total 
coliform organisms per 100 milliliters in any single sample 

(3) Irrigation shall conform to the Recycled Water Use Plan approved by the Department. 

c. Raw sewage discharges are prohibited. 
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d. No activities shall be conducted that could cause an adverse impact on existing or potential beneficial 
uses of groundwater. All wastewater and process related residuals shall be managed and disposed in a 
manner that will prevent a violation of the Groundwater Quality Protection Rules (OAR 340-040). 

e. The permittee shall implement preventative maintenance practices of septic tanks as follows: 

Pump residential and commercial septic tanks when sludge and scum volume exceeds 25 percent of 
the liquid capacity of the tanks. 

f. Septage shall not be accepted at this facility for treatment or processing without written approval from 
the Department. 

NOTES: 
1. If a single sample exceeds 406 organisms per 100 mL, then five consecutive re-samples may be taken at four

hour intervals beginning within 72 hours after the original sample was taken. If the log mean of the five re
samples is less than or equal to 126 organisms per 100 mL, a violation shall not be triggered. 

2. Due to preliminary treatment that occurs within the septic tanks, the influent BOD and TSS concentrations are 
assumed to be 200 mg/l for calculation of the percent removal efficiency. 

3. When the total residual chlorine limitation is lower than 0.10 mg/L, the Department will use 0.10 mg/L as the 
compliance evaluation level (i.e. daily maximum concentrations below 0.10 mg/L will be considered in 
compliance with the limitation). 

4. The ammonia limits in Condition 1.a (3) are based on the 1986 EPA Gold Book Criteria and are applied year
round. The armnonia limits are based on an assumed effluent pH of 7.6. If effluent pH is found to be 
significantly different, the Department may adjust the armnonia limits (up or down) based on actual pH 
values. 

The armnonia limits are considered interim. The State of Oregon has adopted the EPA 1999 ammonia criteria. 
Upon approval of the new standard by the EPA, the following ammonia limits will automatically be applied to 
the discharge without a permit modification: 

MorithlyAverage.Eftliieri.tJemperafuie 
---1.· __ ,;,:· __ · ... 

" 
· .. ... 

··•<• ... c: 1--',_;_-__ -_-, .... . ..... 

<21°C No limit 
Monthly average effluent temperature Shall not exceed a monthly average concentration of 2.8 
>21°C but< 23°C) m<r/T and a daily maximum concentration of 5.6 mg/L 
Monthly average effluent temperature Shall not exceed a monthly average concentration of 2.5 
>23°C but< 25°C) mo-IT and a daily maximum concentration of 4.9 mg/L 
>25°C Discharge is prohibited. 

When the revised ammonia limits are applied, they will apply year-round. 
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SCHEDULER 

1. Minimum Monitoring and Reporting Reqnirements (unless otherwise approved in writing by the 
Department). 

The permittee shall monitor the parameters as specified below at the locations indicated. The laboratory used 
by the permittee to analyze samples shall have a quality assurance/quality control (QA/QC) program to verify 
the accuracy of sample analysis. If QA/QC requirements are not met for any analysis, the results shall be 
included in the report, but not used in calculations required by this pennit. When possible, the pennittee shall 
re-sample in a timely manner for parameters failing the QA/QC requirements, analyze the samples, and report 
the results. 

a. Influent 

The location for taking facility influent grab and composite samples and measurements will be established in 
writing by the Department after Department approval of construction plans. 

· · '..Type . .Of:SMrmle · .. · ..... ·. 
Total Flow !MGD) Daily Measurement 
Flow Meter Calibration Annually Verification 
CBOD5 Weekly Composite 
TSS Weeklv Comoosite 
vH 2/Week Grab 

b. Treated Effluent Outfall 001 

The location for taking facility effluent grab and composite samples and measurements will be established in 
writing by the Department after Department approval of construction plans. 

·· · · Jtem or Parameter ' · · 
-

•• Milifmiim Ereq1ien<ly 
-

;-- :::'.:_:-_ .- -· -> vci~~-ot:sampie::: •:.·: 
Total Flow (MGD) Daily Measurement 
Flow Meter Calibration Annually Verification 
CBOD5 Weekly 24-hour Composite 
TSS Weekly 24-hour Composite 
pH 2/Week Grab 
E. coli Weekly Grab (See Note 1) 
Quantity Chlorine Used Daily Measurement 
Total Chlorine Residual Daily' Grab 
Pounds Discharged (CBOD5 Weekly Calculation 
aud TSS) 
Average Percent Removed Monthly Calculation (based on an 
(CBOD5 and TSS) assumed influent 

concentration of 200 m"/L) 
Ammonia Weekly 24-hour Composite 
Dissolved Oxygen (DO) 2/Week Grab 
Temperature: 

Effluent Temperature, Daily Daily Continuous (see Note 2) 
Maximum 
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b. Treated Effluent Outfall 001 (continued) 

. 

·. IteniorParameter .. 1 • 'Min:imilfirFtequency : · .. 1 'J'y11e of Sample ·.···· ... 

Temperature (continued): 
Effluent Temperature, Weekly Calculation 
Average of Maximums 
Effluent Temperature, Monthly Calculation 

Average of Maximums 
Excess Thermal Load Limit Daily (as a rolling seven-day Calculation (see Schedule A, 
(ETLL) when rolling 7-day average) Condition 1.a(3)) 
average effluent temperature 
exceeds l 8°C 
Excess Thermal Load (ETL) Daily (as a rolling seven-day Calculation (See Note 3) 
when rolling 7-day average average) 
effluent temperature exceeds 
18°C 

c. Biosolids Management 

-- ;-_ -_-,_- It~:Qi~Pa'r:ameter'.~~-------

Sludge Depth in FSL Annually Measurement 
Septic Tank sludge and scum Biannuallv Measurement 

d. Recycled Wastewater Outfall 002 

· Item ofParruneter · · MiiilinumFre 
··.···.· . . ... , YCi'o:f'Sil!liple• 

Quantitv Distributed Daily Measurement 
Flow Meter Calibration Annually Verification 
Quantity Chlorine Used Daily Measurement 
Total Chlorine Residual Daily Grab 
oH 2/Week Grab 
Total Coliform Dailv Grab 
Turbid:itv Hourlv Measurement 
Nutrients (TKN, NO,+NO,-N, Quarterly Grab 
NH3, Total Phosphorus) 

e. East Irrigation Canal (EiC) upstream of discharge 

··••·· Item of Parameter 
Flow, daily average 

Flow, average of daily 
averages 

- ;" 

Daily when rolling 7-day Continuous (see Note 4) 
average effluent temperature 
exceeds l-8°C 
Daily when rolling 7-day 
average effluent temperature 
exceeds l 8°C 

Calculation 

Item F 000082 



Attachment D 
June 18-19, 2009 EQC Meeting 
Page 8of18 

2. Reporting Procedures 
File Number: 115851 

a. Monitoring results shall be reported on approved forms. The reporting period is the calendar month. 
Reports must be submitted to the appropriate Department office by the 15th day of the following 
month. 

b. State monitoring reports shall identify the name, certificate classification and grade level of each 
principal operator designated by the permittee as responsible for supervising the wastewater 
collection and treatment systems during the reporting period. Monitoring reports shall also identify 
each system classification as found on page one of this permit. 

c. Monitoring reports shall also include a record ofthe quantity and method of use of all sludge removed 
from the treatment facility and a record of all applicable equipment breakdowns and bypassing. 

3. Report Submittals 

a. The permittee shall have in place a program to identify and reduce inflow and infiltration into the 
sewage collection system. An annual report shall be submitted to the Department by August 1 each 
year which details sewer collection maintenance activities that reduce inflow and infiltration. The 
report shall state those activities that have been done in the previous year and those activities planned 
for the following year. 

b. By no later than January 15 of each year, the permittee shall submit to the Department an annual 
report describing the effectiveness of the system to comply with the approved recycled water use plan, 
the rules of this division, and the permit limits and conditions for recycled water. 

NOTES: 

I. E. coli monitoring must be conducted according to any of the following test procedures as specified in 
Standard Methods for the Examination of Water and Wastewater, 19th Edition, or according to any test 
procedure that has been authorized and approved in writing by the Director or an authorized representative: 

Method 
mTEC agar, MF 
NA-MUG, MF 
Chromogenic Substrate, MPN 
Colilert QT 

Reference 
Standard Methods, 18th Edition 
Standard Methods, 19th Edition 
Standard Methods, 19th Edition 
Idexx Laboratories, Inc. 

Pa!!e 
9-29 
9-63 
9-65 

Method Number 
9213 D 
92220 
9223 B 

2. When continuous monitors are used, a maximum one hour time interval between temperature readings should 
be used. Temperature data should be maintained in electronic format and made available to the Department 
upon request. All continuous temperature monitors are to be checked visually monthly to insure that the 
devices are still in place and submerged. All continuous temperature monitors must be audited quarterly 
following procedures described in DEQ Procedural Guidance for Water Temperature Monitoring. The 
Department acknowledges that uninterrupted data collection is not guaranteed dne to vandalism, theft, damage 
or disturbance. In the event of eqnipment failure or loss, the permittee must notify the Department and deploy 
new equipment to minimize interrnption of data collection. Temperatures may be estimated by any method 
acceptable to the Department during the period of data loss. 
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(Rolling seven-day average of daily maximum effluent temperatures in °C - applicable stream temperature 
standard, 18°C) X (Rolling seven-day average of daily flow in MGD) X 3.785 =Excess Thermal Load, in 
Million Kcals/day. 

4. The Permittee must install a flow measuring device on the East Irrigation Canal upstream of Outfall 001 prior to 
the discharge of any wastewater exceeding l 8°C. 

1. 
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Special Conditions 

File Number: 115851 
SCHEDULED 

1. All biosoiids shall be managed in accordance with a DEQ approved biosolids management plan and site 
authorization letters issued by the DEQ. Any changes in solids management activities that significantly differ 
from operations specified under the approved plan require the prior written approval of the DEQ. 

2. This permit may be modified to incorporate any applicable standard for biosolids use or disposal promulgated 
under section 405(d) of the Clean Water Act, if the standard for biosolids use or disposal is more stringent 
than any requirements for biosolids use or disposal in the permit, or controls a pollutant or practice not limited 
in tbis permit. 

3. The permittee shall meet the requirements for use of recycled water under Division 55, including the 
following: 

a. All recycled water shall be managed in accordance with the approved Recycled Water Use Plan. No 
substantial changes shall be made in the approved plan without written approval of the Department. 

b. The permittee shall notify the Department within 24 hours if it is determined that the treated effluent 
is being used in a manner not in compliance with OAR 340-055. When the Department offices are 
not open, the permittee shall report the incident of noncompliance to the Oregon Emergency Response 
System (Telephone Nwnber 1-800-452-0311 ). 

c. No recycled water shall be made available to a person proposing to recycle unless that person certifies 
in writing that they have read and understand the provisions in these rules. This written certification 
shall be kept on file by the sewage treatment system owner and be made available to the Department 
for inspection. 

4. Unless otherwise approved in writing by the Department (through Recycled Water Use Plan approval), a 
deep-rooted, permanent grass cover shall be maintained on the land irrigation area at all times. Grass shall be 
periodically cut and removed to ensure maximwn evapotranspiration and nutrient capture. 

5. The permittee shall comply with Oregon Administrative Rules (OAR), Chapter 340, Division 49, 
"Regulations Pertaining To Certification of Wastewater System Operator Personnel" and accordingly: 

a. The permittee shall have its wastewater system supervised by one or more operators who are certified 
in a classification aud grade level (equal to or greater) that corresponds with the classification 
(collection and/or treatment) of the system to be supervised as specified on page one of this permit. 

' 
Note: A "supervisor" is defined as the person exercising authority for establishing and executing the specific 

practice and procedures of operating the system in accordance with the policies of the permittee and 
requirements of the waste discharge permit. "Supervise" means responsible for the technical operation 
of a system, which may affect its performance or the quality of the effluent produced. Supervisors are 
not required to be on-site at all times. 

b. The permittee's wastewater system may not be without supervision (as required by Special Condition 
5.a. above) for more than thirty days. During this period, and at any time that the supervisor is not 
available to respond on-site (i.e. vacation, sick leave or off-call), the permittee must make available 
another person who is certified at no less than one grade lower then the system classification. 
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c. If the wastewater system has more than one daily shift, the permittee shall have the shift supervisor, if 

any, certified at no less than one grade lower than the system classification. 

d. The permittee is responsible for ensuring the wastewater system has a properly certified supervisor 
available at all times to respond on-site at the request of the permittee and to any other operator. 

e. The permittee shall notify the Department of Environmental Quality in writing within thirty days of 
replacement or redesignation of certified operators responsible for supervising wastewater system 
operation. The notice shall be filed with the Water Quality Division, Operator Certification Program, 
400 East Scenic Drive, Suite 307, The Dalles, OR 97058. This requirement is in addition to the 
reporting requirements contained tmder Schedule B of this permit. 

f. Upon written request, the Department may grant the permittee reasonable time, not to exceed 120 
days, to obtain the services of a qualified person to supervise the wastewater system. The written 
request must include justification for the time needed, a schedule for recruiting and hiring, the date 
the system supervisor availability ceased and the name of the alternate system supervisor(s) as 
required by 5.b. above. 

6. The permittee shall notify the DEQ Western Region - Eugene Office (phone: (541) 686-7838) in accordance 
with the response times noted in the General Conditions of this permit, of any malfunction so that corrective 
action can be coordinated between the permittee and the Department. 

7. The permittee shall not be required to perform a hydrogeologic characterization or groundwater monitoring 
during the term of this permit provided: 

a. The facilities are operated in accordance with the permit conditions, and; 

b. There are no adverse groundwater quality impacts (complaints or other indirect evidence) resulting 
from the facility's operation. 

If warranted, at permit renewal the Department may evaluate the need for a full assessment of the facilities 
impact on groundwater quality. 

8. All recycled water used at the treatment plant site for landscape irrigation shall be exempt from OAR 340-055 
provided the recycled water receives secondary treatment and disinfection. All landscape irrigation shall be 
confined to the treatment plant site. No spray or drift shall be allowed off the treatment plant site. Landscape 
irrigation shall be conducted following sound irrigation practices. 
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SCHEDULEF 

NPDES GENERAL CONDITION -DOMESTIC FACILITIES 

SECTION A. STANDARD CONDITIONS 

1. Dutv to Comply with Permit 
The permittee must comply with all conditions of this permit. Failure to comply with any pennit condition is a violation of 
Oregon Revised Statutes (ORS) 468B.025 and the federal Clean Water Act and is grounds for an enforcement action. 
Failure to comply is also grounds for the Department to te1minate, modify and reissue, revoke, or deny renewal of a 
permit. 

2. Penalties for Water Pollution and Permit Condition Violations 
The pennit is enforceable by DEQ or EPA, and in some circumstances also by third-parties under the citizen suit 
provisions 33 USC §1365. DEQ enforcement is generally based on provisions of state statutes and EQC rules, and EPA 
enforcement is generally based on provisions of federal statutes and EPA regulations. 

ORS 468.140 allows the Department to impose civil penalties up to $10,000 per day for violation of a term, 
condition, or requirement of a pennit. The federal Clean Water Act provides for civil penalties not to exceed $32,500 
and administrative penalties not to exceed $11,000 per day for each violation of any condition or limitation of this permit. 

Under ORS 468.943, unlawful water pollution, if committed by a person with criminal negligence, is punishable by a fine 
of up to $25,000, imprisonment for not more than one year, or both. Each day on which a violation occurs or continues is 
a separately punishable offense. The federal Clean Water Act provides for criminal penalties of not more than $50,000 
per day of violation, or imprisonment of not more than 2 years, or both for second or subsequent negligent violations of 
this permit. 

Under ORS 468.946, a person who knowingly discharges, places, or causes to be placed any waste into the waters of the 
state or in a location where the waste is likely to escape into the waters of the state is subject to a Class B felony 
punishable by a fine not to exceed $200,000 and up to I 0 years in prison. The federal Clean Water Act provides for 
criminal penalties of$5,000 to $50,000 per day of violation, or imprisonment of not more than 3 years, or both for 
knowing violations of the permit. In the case of a second or subsequent conviction for knowing violation, a person shall 
be subject to criminal penalties of not more than $100,000 per day of violation, or imprisonment of not more than 6 years, 
or both. 

3. Duty to Mitigate 
The pcrmittee must take all reasonable steps to minimize or prevent any discharge or sludge use or disposal in violation of 
this permit that has a reasonable likelihood of adversely affecting human health or the environment. In addition, upon 
request of the Department, the permittee must correct any adverse impact on the environment or human health resulting 
from noncompliance with this pennit, including such accelerated or additional monitoring as necessary to determine the 
nature and impact of the noncomplying discharge. 

4. Duty to Reapply 
If the permittce wishes to continue an activity regulated by this pennit after the expiration date of this permit, the 
permittcc must apply for and have the permit renewed. The application must be submitted at least 180 days before the 
expiration date of this pennit. 

The Department may grant permission to submit an application less than 180 days in advance but no later than the permit 
expiration date. 

5. Permit Actions 
This permit may be modified, revoked and reissued, or terminated for cause including, but not limited to, the following: 
a. Violation of any tenn, condition, or requirement of this permit, a rule, or a statute 
b. Obtaining this pennit by misrepresentation or failure to disclose fully all material facts 
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c. A change in any condition that requires either a temporary or permanent reduction or elimination of the 

authorized discharge 
d. The pennittee is identified as a Designated Management Agency or allocated a wastcload under a Total 

Maximum Daily Load (TMDL) 
e. New infonnation or regulations 
£ Modification of compliance schedules 
g. Requirements of permit reopener conditions 
h. Correction of technical mistakes made in determining pennit conditions 
i. Determination that the permitted activity endangers human health or the environment 
j, Other causes as specified in 40 CFR 122.62, 122.64, and 124.5 

The filing of a request by the permittee for a permit modification, revocation or reissuance, tennination, or a notification 
of planned changes or anticipated noncompliance, does not stay any pennit condition. 

6. Toxic Pollutants 
The pennittee must comply with any applicable effluent standards or prohibitions established under Oregon 
Administrative Rules (OAR) 340-041-0033 and 307(a) of the federal Clean Water Act for toxic pollutants, and with 
standards for sevvage sludge use or disposal established under Section 405(d) of the Clean Water Act, within the time 
provided in the regulations that establish those standards or prohibitions, even if the permit has not yet been modified to 
incorporate the requirement. 

7. Property Rights and Other Legal Requirements 
The issuance of this permit does not convey any property rights of any sort, or any exclusive privilege, or authorize any 
injury to persons or property or invasion of any other private rights, or any infringement of federal, tribal, state, or local 
laws or regulations. 

8. Permit References 
Except for effluent standards or prohibitions established under Section 307(a) of the federal Clean Water Act and OAR 
340-041-0033 for toxic pollutants, and standards for sewage sludge use or disposal established under Section 405( d) of 
the Clean Water Act, an rules and statutes referred to in this permit are those in effect on the date this pennit is issued. 

9. Pennit Fees 
The pennittee must pay the fees required by Oregon Administrative Rules. 

SECTION B. OPERATION AND MAINTENANCE OF POLLUTION CONTROLS 

1. Proper Operation and Maintenance 
The permittee must at an times properly operate and maintain all facilities and systems of treatment and control (and 
related appurtenances) that are installed or used by the pennittee to achieve compliance with the conditions of this pennit. 
Proper operation and maintenance also includes adequate laboratory controls and appropriate quality assurance 

procedures. This provision requires the operation of back-up or auxiliary facilities or simi1ar systems that are installed by 
a permittee only when the operation is necessary to achieve compliance with the conditions of the permit. 

' 
2. Need to Halt or Reduce Activity Not a Defense 

For industrial or commercial facilities, upon reduction, loss, or failure of the treatment facility, the permittee must, to the 
extent necessary to maintain compliance with its pennit, control production or all ·discharges or both until the facility is 
restored or an alternative method of treatment is provided. This requirement applies, for example, when the primary 
source of power of the treatment facility fails or is reduced or lost. It is not a defense for a pennittee in an enforcement 
action that it would have been necessary to halt or reduce the pennitted activity in order to maintain compliance with the 
conditions of this permit. 

3. Bypass of Treatment Facilities 
a. Definitions 

(1) "Bypass" means intentional diversion of waste streams from any portion of the treatment facility. The permittee 
may allow any bypass to occur which does not cause effluent limitations to be exceeded, provided the diversion 
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is to allow essential maintenance to assure efficient operation. These bypasses are not subject to the provisions 
of paragraphs b. and c. of this section. 

(2) 11 Scvere property damage" means substantial physical damage to property, damage to the treatment facilities or 
treatment processes that causes them to become inoperable, or substantial and permanent loss of natural 
resources that can reasonably be expected to occur in the absence of a bypass. Severe property damage does not 
mean economic loss caused by delays in production. 

b. Prohibition of bypass. 
(1) Bypass is prohibited and the Department may take enforcement action against a pennittee for bypass unless: 

i. Bypass was unavoidable to prevent loss of life, personal inju1y, or severe property damage; 
ii. There were no feasible alternatives to the bypass, such as the use of auxiliary treatment facilities, 

retention of untreated wastes, or maintenance during normal periods of equipment downtime. This condition 
is not satisfied if adequate backup equipment should have been installed in the exercise of reasonable 
engineering judgment to prevent a bypass that occurred during normal periods of equipment do\vntimc or 
preventative maintenance; and 

u1. The permittec submitted notices and requests as required under General Condition B.3.c. 
(2) The Department may approve an anticipated bypass, after considering its adverse effects and any alternatives to 

bypassing, when the Department determines that it will meet the three conditions listed above in General 
Condition B.3.b.(l). 

c. Notice and request for bypass. 
(1) Anticipated bypass. If the permittee knows in advance of the need for a bypass, a written notice must be 

submitted to the Department at least ten days before the date of the bypass. 
(2) Unanticipated bypass. The permittee must submit notice of an unanticipated bypass as required in General 

Condition D.5. 

4. Upset 
a. Definition. "Upset" means an exceptional incident in \Vhich there is unintentional and temporary noncompliance 

with technology based permit effluent limitations because of factors beyond the reasonable control of the permittee. 
An upset does not include noncompliance to the extent caused by operation error, improperly designed treatment 
facilities, inadequate treatment facilities, lack of preventative maintenance, or careless or improper operation. 

b. Effect of an upset. An upset constitutes an affirmative defense to an action brought for noncompliance with such 
technology~based permit effluent limitations if the requirements of General Condition B.4.c are met. No 
detennination made during administrative review of claims that noncompliance \Vas caused by upset, and before an 
action for noncompliance, is final administrative action subject to judicia1 revie\V. 

c. Conditions necessary for a demonstration of upset. A pennittee who wishes to establish the affirmative defense 
of upset must demonstrate, through properly signed, contemporaneous operating logs, or other relevant evidence that: 
(I) An upset occurred and that the pennittee can identify the causcs(s) of the upset; 
(2) The permitted facility was at the time being properly operated; 
(3) The permittee submitted notice of the upset as required in General Condition D.5, hereof (24-hour notice); and, 
(4) The pennittee complied with any remedial measures required under General Condition A.3 hereof. 

d. Burden of proof. In any enforcement proceeding the pennittee seeking to establish the occurrence of an upset 
has the burden of proof. 

5. 1~reatment of Single Operational Upset 
For purposes of this pennit, A Single Operational Upset that leads to simultaneous violations of more than one pollutant 
parameter will be treated as a single violation. A single operational upset is an exceptional incident that causes 
simultaneous, unintentional, unknowing (not the result of a knowing act or omission), temporary noncompliance with 
more than one Clean Water Act effluent discharge pollutant parameter. A single operational upset does not include Clean 
Water Act violations involving discharge without a NPDES permit or noncompliance to the extent caused by improperly 
designed or inadequate treatment facilities. Each day of a single operational upset is a violation. 

6. Overflows from Wastewater Conveyance Systems 
a. Definitions 

(1) "Overflow" means any spill, release or diversion of municipal sewage including: 
i. An overflow that results in a discharge to waters of the United States; and 
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ii. An overflow ofvvastewater, including a vvastewater backup into a building (other than a backup caused 

solely by a blockage or other malfunction in a privately owned sewer or building lateral), even if that 
overflovv does not reach waters of the United States. 

b. Reporting required. All overflows must be reported orally to the Department within 24 hours from the time the 
permittee becomes aware of the overflow. Reporting procedures are described in more detail in General Condition 
D.5. Reports conce1ning stonn related overflows must include information about the amount and intensity of the 
rainfall event causing the overflow. 

7. Public Notification of Effluent Violation or Overflovv 
If efiluent limitations specified in this pennit are exceeded or an overflow occurs that threatens public health) the 
pennittee must take such steps as are necessary to alert the public, health agencies and other affected entitles (e.g., public 
water systems) about the extent and nature of the discharge in accordance with the notification procedures developed in 
accordance with General Condition B.8. Such steps may include, but are not limited to, posting of the river at access 
points and other places, news releases, and paid announcements on radio and television. 

8. Emergency Response and Public Notification Plan 
The pennittee must develop and implement an emergency response and public notification plan that identifies measures to 
protect public health from overflows, bypasses or upsets that may endanger public health. At a minimum the plan must 
include mechanisms to: 
a. Ensure that the permittcc is aware (to the greatest extent possible) of such events; 
b. Ens~re notification of appropriate personnel and ensure that they are immediately dispatched for investigation and 

response; 
c. Ensure immediate notification to the public, health agencies, and other affected public entities (including public water 

systems). The overflo\.V response plan must identify the public health and other officials who will receive immediate 
notification; 

d. Ensure that appropriate personnel are aware of and follow the plan and are appropriately trained; 
e. Provide emergency operations; and 
f. Ensure that DEQ is notified of the public notification steps taken. 

9. Removed Substances 
Solids, sludges, filter backwash, or other pollutants removed in the course of treatment or control of\.vastewaters must be 
disposed of in such a manner as to prevent any pollutant from such materials from entering waters of the state, causing 
nuisance conditions, or creating a public health hazard. 

SECTION C. MONITORING AND RECORDS 

1. Representative Sampling 
Sampling and measurements taken as required herein shall be representative of the volume and nature of the monitored 
discharge. All samples must be taken at the monitoring points specified in this permit, and-shall be taken, unless otherwise 
specified, before the effluent joins or is diluted by any other \.Vaste stream, body of water, or substance. Monitoring points 
may not be changed without notification to and the approval of the Department. 

2. Flow Measurements 
Appropriate flow measurement devices and methods consistent with accepted scientific practices must be selected and 
used to ensure the accuracy and reliability of measurements of the volume of monitored discharges. The devices must be 
installed, calibrated and maintained to insure that the accuracy of the measurements is consistent with the accepted 
capability of that type of device. Devices selected must be capable of measuring flows with a maximum deviation of less 
than± 10 percent from true discharge rates throughout the range of expected discharge volumes. 

3. Monitoring Procedures 
Monitoring must be conducted according to test procedures approved under 40 CFR part 136, or in the case of sludge use 
and disposal, under 40 CFR part 503, unless other test procedures have been specified in this permit. 

4. Penalties of Tampering 
The Clean Water _Act provides that any person who falsifies, tampers with, or knowingly renders inaccurate any 
monitoring device or method required to be maintained under this pennit may, upon conviction, be punished by a fine of 
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not more than $10,000 per violation, imprisonment for not more than two years, or both. If a conviction of a person is for 
a violation committed after a first conviction of such person, punishment is a fine not more than $20,000 per day of 
violation, or by imprisonment of not more than four years, or both. 

5. Reporting of Monitoring Results 
Monitoring results must be summarized each month on a Discharge Monitoring Report form approved by the Department. 
The reports must be submitted monthly and arc to be mailed, delivered or otherwise transmitted by the 15th day of the 

following month unless specifically approved otherwise in Schedule B of this permit. 

6. Additional Monitoring by the Pcrmittee 
Ifthe permittee monitors any pollutant more frequently than required by this permit, using test procedures approved under 
40 CFR part 136, or in the case of sludge use and disposal, under 40 CFR part 503, or as specified in this pe1mit, the 
results of this monitoring must be included in the calculation and reporting of the data submitted in the Discharge 
Monitoring Report. Such increased frequency must also be indicated. For a pollutant parameter that may be sampled 
more than once per day (e.g., Total Chlorine Residual), only the average daily value must be recorded unless otherwise 
specified in this pennit. 

7. Averaging of Measurements 
Calculations for all limitations that require averaging of measurements must utilize an arithmetic mean, except for bacteria 
which sha11 be averaged as specified in this permit. 

8. Retention of Records 
Records of monitoring information i·equired by this permit related to the permittee's sewage sludge use and disposal 
activities shall be retained for a period of at least five years (or longer as required by 40 CFR part 503). Records of all 
monitoring infoffilation including all calibration and maintenance records, all original sttip chart recordings for continuous 
monitoring instrumentation, copies of all reports required by this permit and records of all data used to complete the 
application for this permit shall be retained for a period of at least 3 years from the date of the sample, measurement, 
report, or application. This period may be extended by request of the Department at any time. 

9. Records Contents 
Records of monitoring information must include: 

a. The date, exact place, time, and methods of sampling or measurements; 
b. The individual(s) who performed the sampling or measurements; 
c. The date(s) analyses were perfonned; 
d. The individual(s) who performed the analyses; 
e. The analytical techniques or methods used; and 
£ The results of such analyses. 

10. Inspection and Entry 
The petmittee must allow the Department or EPA upon the presentation of credentials to: 

a. Enter upon the permittee's premises where a regulated facility or activity is located or conducted, or where 
records must be kept under the conditions of this per.l:nit; 

b. I-lave access to and copy, at reasonable times, any records that must be kept under the conditions of this pennit; 
c. Inspect at reasonable times any facilities, equipment (including monitoring and control equipment), practices, or 

operations regulated or required under this pennit, and 
d. Sample or monitor at reasonable times, for the purpose of assuring permit compliance or as otherwise authorized 

by state law, any substances or parameters at any location. 

11. Confidentiality of Information 
Any infonnation relating to this permit that is submitted to or obtained by DEQ is available to the public unless classified 
as confidential by the Director ofDEQ under ORS 468.095. The Pennittee may request that information be classified as 
confidential ifit is a trade secret as defined by that statute. The name and address of the permittee, permit applications, 
permits, effluent data, and infonnation required by NP DES application forms under 40 CFR 122.21 will not be classified 
as confidential. 40 CFR 122.?(b). 
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SECTION D. REPORTING REQUIREMENTS 

1. Planned Changes 
The pennittee must comply with OAR chapter 340, division 52, "Review of Plans and Specifications" and 40 CFR Section 
122.41(1) (1). Except whe_re exempted under OAR chapter 340, division 52, no construction, installation, or modification 
involving disposal systems, treatment works, sewerage systems, or common sewers may be commenced until the plans and 
specifications are submitted to and approved by the Department. The permittee must give notice to the Department as 
soon as possible of any planned physical alternations or additions to the permitted facility. 

2. Anticipated Noncompliance 
The pennittee must give advance notice to the Department of any planned changes in the permitted facility or activity that 
may result in noncompliance with pennit requirements. 

3. Transfers 
This pennit may be transferred to a new permittee provided the transferee acquires a property interest in the permitted 
activity and agrees in vvriting to fully comply with all the tenns and conditions of the pennit and the rules of the 
Commission. No pennit may be transferred to a third party without prior written approval from the Department. The 
Department may require modification, revocation, and reissuance of the pennit to change the name of the permittee and 
incorporate such other requirements as may be necessary under 40 CFR Section 122.61. The pe1mittee must notify the 
Department when a transfer of property interest takes place. 

4. Compliance Schedule 
Reports of compliance or noncompliance with, or any progress reports on interim and final requirements contained in any 
compliance schedule of this pennit must be submitted no later than 14 days following each schedule date. Any reports of 
noncompliance must include the cause of noncompliance, any remedial actions taken, and the probability of meeting the 
next scheduled requirements. 

5. Twenty-Four Hour Reporting 
The pennittee must repo1t any noncompliance that may endanger health or the environment. Any information must be 
provided orally (by telephone) to DEQ or to the Oregon Emergency Response System (1-800-452-0311) as spccilled 
below within 24 hours from the time the permittee becomes aware of the circumstances. 

a. Overflows. 

(1) Oral Reportingwithin24hours. 
i. The following information must be reported to the Oregon Emergency Response System (OERS) at 1-

800-452-0311: 

a) The location of the overflow; 
b) The receiving water (if there is one); 
c) An estimate of the volume of the overflow; 
d) A description of the sewer system component from which the release occurred (e.g., manhole, 

constructed overflow pipe, crack in pipe); and 
e) The estimated date and time when the overflow began and stopped or will be stopped. 

ii. The following in±brmation must be reported to the Depa1tment's Regional office within 24 hours, or 
during nonnal business hours, whichever is first: 

a) The OERS incident number along with a brief description of the event. 

(2) Written reporting within 5 days. 
i. The following information must be provided in writing to the Department's Regional office within 5 

days of the time the pennittee becomes aware of the overflow: 
a) The OERS incident number; 
b) The cause or suspected cause of the overflow; 
c) Steps taken or planned to reduce, eliminate, and prevent reoccurrence of the overflow and a 

schedule of major milestones for those steps; 
d) Steps taken or planned to mitigate the impact(s) of the overflow and a schedule of major 

milestones for those steps; and 
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e) (for storm-related overflows) The rainfall intensity (inches/hour) and duration of the storm 

associated with the overflow. 
The Department may \vaive the written report on a case-by-case basis if the oral report has been received within 
24 hours. 

b. Other instances of noncompliance. 
(1) The following instances of noncompliance must be reported: 

i. Any unanticipated bypass that exceeds any effluent limitation in this permit; 
ii. Any upset that exceeds any effluent limitation in this permit; 
iii. Violation of maximum daily discharge limitation for any of the pollutants listed by the Department in 

this permit; and 
iv. Any noncompliance that may endanger human health or the environment. 

(2) During normal business hours, the Department's Regional office must be called. Outside of normal business 
hours, the Department must be contacted at 1-800-452-0311 (Oregon Emergency Response System). 

(3) A written submission must be provided within 5 days of the time the permittee becomes aware of the 
circumstances. The written submission must contain: 

i. A description of the noncompliance and its cause; 
ii. The period of noncompliance, including exact dates and times; 
iii. The estimated time noncompliance is expected to continue if it has not been corrected; 
iv. Steps taken or planned to reduce, eliminate, and Prevent reoccurrence of the noncompliance; and 
v. Public notification steps taken, pursuant to General Condition B. 7 

(4) The Department may waive the written repo1t on a case-by-case basis ifthe oral report has been received 
within 24 hours. 

(5) If the permittee is establishing an affirmative defense of upset or bypass to any offense under ORS 
468.922 to 468.946, delivered mitten notice must be made to the Department or other agency with 
regulatory jurisdiction vvithin 4 (four) calendar days of the time the permittee becomes aware of the 
circumstances. 

6. Other Noncompliance 
The pennittee must report all instances of noncompliance not reported under General Condition D.4 or D.5, at the time 
monitoring reports are submitted. The reports must contain: 
a. A description of the noncompliance and its cause; 
b. The period of noncompliance, including exact dates and times; 
c. The estimated time noncompHance is expected to continue if it has not been corrected; and 
d. Steps taken or planned to reduce, eliminate, and prevent reoccurrence of the noncompliance. 

7. Duty to Provide Information 
The permittee must furnish to the Department within a reasonable time any information that the Department may request 
to determine compliance with the permit or to determine whether cause exists for modifying, revoking and reissuing, or 
terminating this permit. The pennittee must also furnish to the Department, upon request, copies of records required to be 
kept by this permit. 

Other Information: When the permittee becomes aware that it has failed to submit any rylevant facts or has submitted 
incorrect information in a permit application or any report to the Department, it must promptly submit such facts or 
information. 

8. Signatory Requirements 
All applications, reports or information submitted to the Department must be signed and certified in .accordance with 40 
CFR Section 122.22. 

9. Falsification oflnfonnation 
Under ORS 468.953, any person who knowingly makes any false statement, representation, or certification in any record 
or other document submitted or required to be maintained under this permit, including monitoring reports or reports of 
compliance or noncompliance, is subject to a Class C felony punishable by a fine not to exceed $100,000 per violation 
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and up to 5 years in prison. Additionally, according to 40 CFR 122.4l(k)(2), any person who knowingly makes any false 
statement, representation, or certification in any record or other document submitted or required to be maintained under 
this permit including monitoring reports or reports of compliance or non-compliance shall, upon conviction, be punished 
by a federal civil penalty not to exceed $10,000 per violation, or by imprisonment for not more than 6 months per 
violation, or by both. 

10. Changes to Indirect Dischargers 
The permittee must provide adequate notice to the Department of the following: 
a. Any new introduction of pollutants into the POTW from an indirect discharger which would be subject to section 

301 or 306 of the Clean Water Act ifit were directly discharging those pollutants and; 
b. Any substantial change in the volume or character of pollutants being introduced into the POTW by a source 

introducing pollutants into the POTW at the time of issuance of the pennit. 
c. For the purposes of this paragraph, adequate notice shall include infonnation on (i) the quality and quantity of 

effluent introduced into the POTW, and (ii) any anticipated impact of the change on the quantity or quality of effluent 
to be discharged from the POTW. 

SECTION E. DEFINITIONS 

1. BOD means five-day biochemical oxygen demand. 
2. CBOD means five day carbonaceous biochemical oxygen demand. 
3, TSS means total suspended solids. 
4. "Bacteria" includes but is not limited to fecal colifonn bacteria, total coliform bacteria, and E. coli bacteria. 
5. FC means fecal colifoml bacteria. 
6. Total residual chlorine means combined chlorine forms plus free residual chlorine 
7. Technology based pennit effiuent limitations means technology-based treatment requirements as defined in 40 CFR 

Section 125.3, and concentration and mass load effluent limitations that are based on minimum design criteria specified in 
OAR Chapter 340, Division 41. 

8. 1ng/l means milligrams per liter. 
9. kg means kilograms. 
10. m3/d means cubic meters per day. 
11. MGD means million gallons per day. 
12. 24-hour Composite sample means a combination of at least six discrete sample aliquots of at least 100 milliliters, collected 

at periodic intervals from the same location, during the operating hours of the facility over a 24 hour period. Four (rather 
than six) aliquots should be collected for volatile organics analyses. The composite must be flow or time proportional, 
whichever is more appropriate. The sample aliquots must be collected and stored in accordance with procedures 
prescribed in the most recent edition of Standard Methods for the Examination of JVater and Wastewater. 

13. Grab sample means an individual discrete sample collected ·over a period of time not to exceed 15 minutes. 
14. Quarter means January through March, April through June, July through September, o.r October through December. 
15. ]Vfonth means calendar month. 
16. Week means a calendar week of Sunday through Saturday. 
17. POTW means a publicly owned treatment works. 
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~ Oregon Department of Environmental Quality 
Memorandum 
~------
~ Date: June 17, 2009 

I •l :(1) To: City of Coburg NPDES Permit File #115851 

----b11ateof0r0!Jen -From::---Maric--B.Hamlin----------------
Department of DEQ Water Quality Specialist 
Environmental 
Quality Subject: Proposed NPDES Pemiit - Response to Public Comments 

The Department ofEnviromnental Quality (Department) has received and reviewed the comments submitted 
during the public comment period for the proposed City of Coburg National Pollutant Discharge Elimination 
System (NPDES) permit. The permit is necessary in order to construct, operate and discharge treated 
wastewater from the City's proposed wastewater treatment plant. 

Besides comments received from the public, the Department received a general objection letter from the 
United States Enviromnental Protection Agency (EPA). The EPA comments focused on five areas: 1) the 
potential modification of the armnonia limit without following proper procedures; 2) the lack of mass based 
limits for chlorine and armnonia; 3) the potential modification of monitoring and reporting requirements 
without following proper procedures; 4) the definition of severe property damage; and, 5) the state 
enviromnental crimes provision. The EPA comments were received along with comments on seven other 
proposed permits in context of on-going permitting discussion between the Department and EPA. The 
Department's responses to these comments have not been determined at this time. 

Some of the public comments received (such as late well drilling logs, property acquisition issues and 
unethical conduct by City staft) were not germane to the issuance of this permit and the Department did not 
prepare a response. In addition, this permit will be issued based on existing hydrological conditions rather 
than potential future scenarios that could cause the City discharge difficulties. The following is sununary of 
relevant comments received and the Department's response to those comments. 

Comment#! 
Several comments were received stating that the Department did not have the authority to issue this permit to 
the City nor that the City had the right to discharge treated wastewater to a canal. The comments included 
concerns over property rights, water rights, easements for the canal and the fact that the system is man-made. 

Department Response 
The City of Coburg has applied for a NPDES permit for discharge of treated wastewater to the East Irrigation 
Canal. According to the Oregon Administrative Rules, the water in the canal is considered waters of the state. 
The Department has the authority to issue NPDES permits for discharges to waters of the state and proposes 
to take affirmative action on the City's application. The City of Coburg has assured the Department that they 
have the right to discharge at the proposed discharge location. No changes were made to the permit 
documents. 

Comment#2 
The permit should require submittal of a biosolids management plan. 

Department Response 
Biosolids will be stored in a facultative sludge lagoon for many years. By the time removal is needed, 
conditions, regulations and land ownership will likely have changed and a new biosolids management plan 



would be needed. The Department does not believe submittal of a biosolids management plan is necessary at 
this time. No changes were made to the permit documents. 

Comment#3 
Several comments were received expressing concern about potential toxicity (particularly metals and other 
industrial chemicals and pharmaceuticals or personal care products) in the discharge and that the water would 
therefore be dangerous to use. 

Department Response ---------------- --------

Most users of the treatment plant will be residential. All industrial dischargers to the treatment plant will be 
regulated by the City's Sewer Use Ordinance. The treated wastewater will comply with all water quality 
standards and all beneficial uses will be supported. 

However, there are no water quality standards for pharmaceuticals. Not enough is known about which 
chemicals or combinations of chemicals harm the environment or at what levels. Residuals from personal 
care products and pharmaceuticals can be expected in the effluent. Similar residuals are found in the effluent 
from all domestic wastewater treatment facilities. It is not known whether the state of the art membrane 
bioreactor will remove these chemical at higher rates than conventional treatment plants. In the future, if 
standards for these chemicals are established or some other regulatory mechanisms are developed, the City of 
Coburg will have to adhere to these requirements in a manner consistent with other domestic dischargers. 

The addition of wastewater to the irrigation canal will adhere to all water quality standards and will not harm 
any beneficial use. No changes were made to the permit documents. 

Comment#4 
The Department is not responsible enough to regulate the City of Coburg. The creek will deteriorate. DEQ 
should protect and enhance the environment. 

Denartment Resnonse 
The permit will require that the wastewater facilities be supervised by personnel certified at levels necessary 
to properly operate the facilities. While the NPDES program is essentially a self-monitoring program, the 
Department has oversight and regulatory authority and has the necessary capability to accomplish them and 
protect the environment. Compliance will be determined on an on-going basis and appropriate enforcement 
actions will be taken if and when needed. No changes were made to the permit documents. 

Comment#5 
The discharge will increase flooding in Muddy Creek. 

Department Response 
The Department disagrees. The USGS StreamStats tool was also used to estimate various flood events in 
Muddy Creek at I-5. The 20 year design flow of 0.44 MGD (0.68 cfs) was compared to various flood 
scenarios. The percent increase in flow that will be caused by the discharge is insignificant. 

Statistic Flow (ft3 /s) D/o Increase 

2 Year Flood 543 0.125 

5 Year Flood 794 0.086 

10 Year Flood 966 0.070 

25 Year Flood 1190 0.057 

50 Year Flood 1350 0.050 

100 Year Flood 1520 0.045 

500 Year Flood 1910 0.036 
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No changes were made to the permit documents. 

Comment#6 
The temperature of Muddy Creek should not be changed. 

Department Response 
The proposed permit prohibits the discharge from changing the stream temperature except as allowed by rule. 

-N0-ehang~wer<i-made-to-the-permlt-documents~-----------------

Comment#7 
Disinfection alternatives to chlorine (such as UV) should be evaluated and used instead of chlorine if at all 
possible. 

Department Response 
The City's facility planning process evaluated disinfection alternatives and determined that the use chlorine 
was the best fit for the proposed project. The Department only has the authority to approve or reject a 
proposed project. No changes were made to the permit documents. 

Comment#8 
DEQ should notify the public and allow for comment when the applicant submits a draft biosolids 
management plan. 

Department Response 
The Department agrees and will follow all appropriate public notification requirements in 40 CFR Part 501 
when sludge removal is required. No changes were made to the permit documents. 

Comment#9 
The September 26, 2009 date from the following quote from the evaluation report must be in error: 

"Willamette Total Maximum Daily Load (TMDL) was issued by the Department on September 21, 
2006, and approved by the EPA on September 26, 2009." 

Department Response 
The Department regrets the error. The actual approval date was September 26, 2006. 

Comment#lO 
The local Watermaster wanted to ensure Coburg was aware that land application of treated effluent for 
beneficial use required that the use be registered with the Water Resources Department. 

Department Response 
DEQ has notified the City of the requirement and will include a copy of the registration form with the issued 
NPDES permit. No changes were made to the permit documents. 
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LcoG\ 
LANE COUNCIL OF GOVERNMENTS ~ ._ 

' 
June 11, 2009 

Rick Watters 
Department of Environmental Quality 
811 SW Sixth Ave. 
Portland, OR 97204-1390 

Rick: 

As with the previous Petition, I am addressing this Petition for Reconsideration to you rather 
thau to the generic DEQ. Please pass this information on to the correct sector for processing. 

While I know that it is a short time frame, I would like to request that, if these matters need to go 
to the EQC, they do so next week. Coburg is scheduled to be before the EQC with its NPDES 
permit application at the meeting next week. It would be most efficient for everyone, I believe, 
if these matters could be taken up sequentially. The Petition for Reconsideration could be taken 
up first because, if it is successful, Coburg would withdraw its petition for a rule chauge. 

I am awaiting a contact from your attorney. I will be out of the office Thursday afternoon (June 
11) aud Friday (June 12). 

~? d h. ./;P' 
Thanks, ~ 
~~ 

Milo Mecham 

859 WILLAMETTE STREET, SurTE 500, EuGENE, OREGON 97401-29ro 

www.lcog.org 54r.682.{283 



Department of Environmental Quality 

In the Matter of 

The Adoption oflntended Use Plan 
- Update# 3 

) 
) 
) 
) 
) 
) 

PETITION FOR RECONSIDERATION 

1. Petitioner's name is the City of Coburg, P.O. Box 8316, Coburg, Oregon 97408. 

2. Petitioner submitted an application for funding under the Department's program 
developed for capitalization grant funding under the 2009 American Recovery and Reinvestment 
Act (ARRA). Project eligibility for ARRA funding should be determined based on the criteria 
set forth in the ARRA and the implementation guidelines developed by the U.S. Environmental 
Protection Agency. 

3. Petitioner has applied for and received a clean water revolving loan fund loan prior to 
October I, 2008. Petitioner is completing the design of and has begun construction of a 
wastewater system. The wastewater system Petitioner is constructing will be comprised of 
several component parts including engineering, the construction of a wastewater collection 
system, the construction of users STEP units (Septic Tank Effluent Pnmping units), the 
construction of a treatment system (MBR system), and a water reuse system (purple pipe 
system). The existing loan agreement between the Department and the Petitioner is not adequate 
for fund construction of the wastewater system. The existing funding is not adequate for funding 
of the engineering and the collection system. Other component parts of the wastewater system 
will be funded from other sources. Petitioner applied for ARRA funding for the MBR system, a 
separate component of the wastewater system construction. 

4. The Department adopted temporary rules governing applications for funding under the 
funds from the ARRA, including temporary rule 340-054-0106. 

5. The Department developed an update to the Intended Use Plan "Proposed Intended Use · 
Plan- Update #3" the updated IUP was made available for comment on May 6, 2009. Comments 
were accepted until June 9, 2009. The comment period having closed, the Department has 
finalized its updated IUP. 

6. Petitioner's application for ARRA funding was deemed not eligible because of a 
misapplication of OAR 340-054-0106 because that rule was applied in a manner inconsistent 
with applicable EPA guidelines. The finalization of the IUP update #3 omitting Petitioner is the 
final action of the Department denying Petitioner access to ARRA funds. As an alternative 
writing constituting an order in other than a contested case, on May 12, 2009, the Department 
sent a written notice (email) to Petitioner's agent, informing Petitioner that it was not eligible for 
ARRA funding. A copy of that message is attached as Exhibit 1. 
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7. Petitioner requests that the Department reconsider its determination that Co burg is not 
eligible for ARRA funding and make a proper determination that Petitioner is eligible for ARRA 
funding. Following that determination, Petitioner's application, which has already been ranked 
as if it were eligible, should be added to the IUP - update #3. 

8. The Environmental Protection Agency (EPA) has promulgated guidelines for the 
implementation of the ARRA funds dedicated to Clean Water Programs in the States. These 
guidelines can be found at the EPA website, http://www.epa.gov/water/eparecovery/ Located at 
that site is a document with the title "ARRA and SRF Questions and Answers volume 1. That 
document contains the following statements by the EPA, posed in the form of a question and 
EPA's answer. Relevant portions say: 

• The refinancing limitation is for projects initiated after 101112008. Does that 
mean that projects that begin construction after that date may be refinanced or 
does it include design and engineering expenses as well? 
EPA is reading the provision as applying to any costs under debt incurred on or after that 
date. Costs incurred prior to that date could be refinanced using normal SRF loans. 
• Can projects be split funded between the base SRF and the ARRA program? 
Yes, as long as the funding from each source is separately tracked and reported according to 
the requirements applicable to each source. 
• How can we have a loan with ARRA & regular SRF money? Would it have two 
loan agreements? 
Some states may make loans now that include federal and non-federal funding. The 
agreement would have to lay out the requirements associated with the assistance. A state 
may want to do two separate agreements if the work could be easily broken up in order to 
apply different requirements to each segment, but this is not required. However, the fonding 
from each source must be separately tracked and reported according to the requirements 
applicable to each source. This is consistent with OMB 's February 18, 2009 guidance, which 
states the following, "Federal agencies must instruct recipients covered by these reporting 
requirements that Recovery Act funds can be used in conjunction with other funding as 
necessary to complete projects, but tracking and reporting must be separate to meet the 
reporting requirements of the Recovery Act and this Guidance. " 

9. The Department's Temporary Rule 340-054-0104(3) states that "A borrower with a loan 
agreement executed prior to October 1, 2008 is not eligible to receive funding under the Act for 
the project funded with that existing loan." 

10. The Department deemed Petitioner's application for ARRA funding for its,purple pipe 
system to be sufficiently separate as a project to be eligible for ARRA funding. The 
Departments application of Temporary Rule 340-054-0104(3) to deem ineligible for funding 
Petitioner's application for ARRA funding for support of Petitioner's construction of its MBR 
system is a violation of the EPA guidelines. Rather than following the guidelines and treating 
petitioner as an eligible applicant, the Department mistakenly deemed Petitioner's application for 
support for its MBR system ineligible because of an existing but not necessarily applicable loan 
agreement. 
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11. To comply with EPA guidelines concerning the application of ARRA funds where there 
are existing loan agreements, the Department must, where the facts allow (where "the work could 
be easily broken up in order to apply different requirements to each segment''), treat an ARRA 
application for funding as an application for a separate project, not governed by the restriction 
concerning those segments that are already funded. The Department could then follow EPA 
guidelines by making sure that the accounting for each segment was done separately. 

12. Reconsideration and correction of the Department's erroneous exclusion of the 
Petitioner's application could be accomplished easily. The Department could, for example, 
amend the WP by combining Petitioner's application for support for its MBR system with 
Petitioner's listed application for funds for the purple pipe system. If the purple pipe application 
is corrected in terms of the Department's erroneous assigrnnent of a score (or if the ranking is 
modified to the correct higher ranking awarded the MBR system) the change could be 
accomplished without adding another application to the IUP list. However the issue is to be 
addressed, the successful reconsideration should result in a modification of the IUP. 

Wherefore, petitioner requests the Department of Environmental Quality reconsider its 
decision deeming Petitioner the City of Coburg ineligible for ARRA funding for its application 
for MBR system construction, and having appropriately reconsidered for the reasons set forth 
here, Petitioner requests that the Department correct its error by a modification of the 
Department's May 9, 2009 Proposed Intended Use Plan- Update #3 to include a properly ranked 
application by the City of Coburg for MBR construction. 

Dated June 11, 2009 

/~/?~; 
Y/A . t/-'it.~ 

Milo Mecham, 
Attorney for the City of Coburg 
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MECHAM Milo R 

From: WATTERS Rick [WATTERS.Rick@deq.state.or.us] 

Sent: Tuesday, May 12, 2009 9:53 AM 

To: MECHAM Milo R 

Cc: ISAZA Jaime; JOHNDOHL Judy 

Subject: Coburg 

Milo, 

The Coburg application was deemed ineligible for additional consideration by the SRF loan 
program, and that decision will stand. We will not amend the loan agreement to change the 
scope of work, because the original agreement was based on the application's scope and 
original scoring of that application. So, my idea was not really a workable solution. Sorry. 

I have copied Jaime and my manager, so they know that you have made contact about this 
project. 

Thank you for working hard for Coburg! < Rick 

6/11/2009 



State of Oregon 

Department of Environmental Quality Memorandum 
Date: 

To: 

From: 

Subject: 

What is beiug 
Revised? 

DEQ 
Recommendation 
and EQCMotion 

Key Information 

Brief Overview of 
the Agreement 

May22,2009 

Environmental Quality Comfo;lss.ion (} 1~~/// 
I i ~ /It 

Dick Pedersen, Director )Y ;)11' . 

Agenda Item G, Action Item: Extension of the memorandum of 
understanding between the Environmental Quality Commission and 
Oregon Department of Agriculture for the confined animal feeding 
operation permit program. 

The EQC and ODA memorandum of understanding needs to be 
extended for an additional eight months from June 30, 2009 to Feb. 28, 
20 I 0 to complete a general permit renewal. 

DEQ recommends that the EQC extend the current Oct. 2002 
memorandum of understanding to Feb. 28, 2010 to allow DEQ and 
ODA time to establish roles and responsibilities for new program 
requirements after the completion of the CAFO NPDES General Permit 
#OJ renewal process. 

The current version of the agreement has been in effect since Oct. 2002 
and was extended in June 2007 to June 30, 2009, by the EQC and ODA 
to allow time for the CAFO National Pollutant Discharge Elimination 
System General Permit #01 to be renewed. DEQ is requesting an 
additional extension to complete the renewal of the general permit. This 
extension will allow ODA and DEQ to develop an up-to-date agreement 
to cover database reporting requirements, implementation of new public 
notice requirements and minor revisions to reference new definitions, 
statutes, and regulations. 

This agreement will continue the current level of environmental 
protection and will not result in changes for CAFOs currently assigned 
to the CAFO general permit or new CAFOs seeking permit coverage. 
ODA will continue to conduct CAFO inspections and permit. 
compliance activities as directed under the existing agreement. 

The memorandum of understanding explains the roles and 
responsibilities of ODA and DEQ for managing the statewide CAFO 
permit program, and defines ODA' s roles and responsibilities to provide 
technical assistance to CAFOs, oversee program development, 
implementation and permit compliance activities including inspections, 
complaint response and enforcement. 
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Agenda Item G, Action Item: Extension of the CAFO MOU 
June 18-19, 2009, EQC Meeting 
Page 2 .of 4 

Background 
Information 

The agreement establishes DEQ's roles and responsibilities to provide 
assistance and guidance to ODA on surface and groundwater quality 
issues associated with CAFOs, review plans when requested by ODA, 
work with ODA to issue water quality permits, assist ODA develop 
administrative rules and conduct inspection and enforcement activities 
in cooperation with ODA. 

EPA's November 2008, CAFO final rule included additional 
requirements for public notice of animal waste management plans and a 
requirement to track enforcement actions and inspections. The updated 
agreement will address these concerns and defme who will determine 
when a change to an animal waste management plan qualifies for public 
notice, implement the public notice process, and track and report 
inspections and enforcement actions to EPA. 

The proposed agreement will also contain some minor revisions to 
reference new definitions, statutes and regulations. 

What is a CAFO? 
CAFOs are generally defined as the confined feeding or holding of 
animals in buildings, pens or lots where the surface is prepared to 
support animals in wet weather or where there are wastewater treatment 
facilities. Typical CAFOs in Oregon include dairies, beef feedlots, 
poultry, swine, horse and other animal farms that apply their waste 
water and manure to different crops at agronomic rates. The types of 
wastes that are generated include manure, silage pit drainage, washdown 
waters, contaminated nmoff and milk wastewater. 

Sununarv of the CAFO permit program 
The first water pollution control facilities CAFO NPDES General 
Permit #0800 was issued July 28, 1987. Initially, DEQ issued all general 
and individual permits to CAFOs statewide. The first permit jointly 
issued by ODA and DEQ was the 2003 CAFO NPDES General Permit 
#01, which expired July 31, 2008. A majority ofCAFOs are still 
operating under this NPDES general permit because ODA and DEQ 
extended it administratively. A detailed discussion of the CAFO permit 
program is provided in the CAFO Program Update Memo in 
Attachment D. 

There are currently 571 CAFOs registered to CAFO NPDES General 
Permit #01. Four CAFOs have individual NPDES permits because they 
are located in groundwater management areas and have additional 
requirements for groundwater monitoring. Two CAFOs remain on water 
pollution control facility individual permits because they applied for the 
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permits before the CAFO NPDES general permit was available and 
have to yet to start any CAPO-related activities on their sites. ODA will 
transfer these two permittees to the CAFO NPDES general permit if 
they decide to start operations. 

CAFO NPDES General Permit #01 renewal 
DEQ and ODA proposed renewal of the general permit was available 
for public comment from Sept. 11, 2008 to Oct. 27, 2008. The proposed 
permit was not finalized because it needed to include provisions from 
EPA's November 2008 final rule for concentrated animal feeding 
operations. While DEQ and ODA's initial general permit proposal 
addressed most of the new requirements of the federal rule, additional 
requirements for public notice of animal.waste management plans were 
still needed. To address these changes, DEQ opened a second public 
comment period Feb. 2, 2009 and closed Mar. 16, 2009. DEQ and ODA 
anticipate issuing the NPDES CAFO General Permit #01 Aug. 1, 2009 
pending EPA review and approval. 

Memorandum of understanding overview 
ODA and DEQ have had agreements to address CAFO regulation since 
the late 1980s. The agreements have changed over time to reflect the 
type of permitting program in place, new regulations and 
responsibilities assigned by the Oregon Legislature. The amended Oct. 
2002 memorandum of understanding is currently in effect. 

Changes to the agreement 
EQC and ODA extended the Oct. 2002 agreement in June 2007 to allow 
time to renew CAFO NPDES General Permit #01. While this agreement 
is scheduled to expire on June 30 2009, DEQ and ODA require another 
extension to complete the permit renewal process. ODA and DEQ 
expect to issue the permit on Aug. 1, 2009. Extending the agreement to 
Feb. 28, 2010 will allow ODA and DEQ to update their agreement to 
cover new responsibilities. The agreement will keep maintain current 
areas ofresponsibility and assign new responsibilities. 

A. Draft of the proposed extension 
" B. June 2007 amendment to the memorandum of understanding 

C. Oct. 2002 memorandum of understanding 
D. CAFO program update memo, May 2009 

1. Oregon Department of Agriculture Natural Resources Division 
CorifinedAnimal Feeding Operations (CAFO) Program 2007 
Annual Report 

2. Final draft ofCAFO NPDES General Permit #01-2009 and related 
permit documents 
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Report prepared by: Beth Moore and Ranei Nomura 
Phone: (503) 229-6402 and (541) 686-7799 
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June 18-19, 2009 EQC meeting 

Environmental Quality Commission and Oregon Department of Agriculture 
Memorandum of Understanding 

Relating to the Confined Animal Feeding Operations Amendment 
(June 2009) 

DRAFT 

The Environmental Quality Commission and the Oregon Department of Agriculture hereby 
amend Article III of the Memorandum of Understanding dated Oct. 2002 as amended in June 
2007, to extend the effective period from June 30, 2009 to Feb. 28, 2010. 

Dick Pedersen 
Director of DEQ on Behalf of the 
Environmental Quality Commission 

Date 

KatyCoba 
Director of ODA 

Date 
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Environmental Quality Commission and Oregon Department of Agriculture 
Memorandum of Understanding 

Relating to the Confined Animal Feeding Operations Amendment 
(June 2007) 

The Environmental Quality Commission and the Oregon Department of Agriculture 
hereby amend Article III of the MOU dated October 2002, and extend the 
effective period from June 30, 2007 to Jnne 30, 2009. 

-
.JtasitJ111" ;@,tlmok. 

Stephafoe Hallock 
Director ofDEQ on behalfofthe 
Environmental Quality Commission 

Date 

Katy Co 
Director of ODA 

7-JJ-RZ 
Date 
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Environmental Quality Commission ancl Oregon Department of Agriculture 
Memorandum of Understanding 

Relating to Confined Animal Feeding Operations 
(October 2002) 

I. Parties 
The Environmental Quality Commission (EQC) and the Oregon Department of Agriculture 
(ODA). 

II. Purpose 
This MemOl'andum of Understanding (MOU) replaces the prior MOU dated May 1995 
between ODA and EQC. The prior MOU needed to be amended to address the roles and 
responsibilities of the agencies prior to, during and after the transfer of the NPDES 
pro grnm . 

III. Effective Date 
The MOU is effective on the date it is signed by both parties and it will remain effective 
until June 30, 2007 unless teiminated or modified as provided in paragraphs XII and XIII. 

IV. Anthority 
The MOU is authorized by Oregon Revised Statutes (ORS) 468B.217 and 2001 Oregon 
Laws Chapter 248 ... 

V. Definition of Terms 
Unless indicated otherwise by context, terms used in this MOU will be defined 
consistently with the Clean Water Act (33 USC §§1251), 40 Code ofFedeml Regulation 
(CFR) §122, ORS 468B.005; Oregon Administrative Rule (OAR) 340, Divisions 40, 41, · 
44 and 45; and OAR 603, Division 74. 

A. Confined Animal Feeding Operation (CAFO) as defined in OAR 603-074-0010(3) 
means 
1. The concentrated confined feeding or holding of animals or poultry, including 

but not limited to horse, cattle, sheep, or swine feeding areas, dairy 
confinement areas, slaughterhouse or shipping terminal holding pens, poultry 
and egg production facilities and fur farms 
(i) In buildings or in pens 01· lots where the smface has been prepared with 

concrete, rock or fibrous material to suppo1t animals in wet weather; or 
(ii) That have wastewater h·eatment works; or 
(iii) That discharge any wastes into waters of the state; or 

2. An animal feeding operation that is subject to regulation as a concentrated 
animal feeding operation pursuant to 40 CFR §122.23. 

B. Injection Sys/em or Underground Injection System as defined in OAR 340-044-
0005(24) means a well, improved sinkhole, sewage drain hole, subsurface fluid 
distribution system or other system or groundwater point source used for the 
subsurface emplaceme1it or discharge of fluids. 
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C. General Permit as defined in OAR 340-045-0010(7) means a permit issued to a 
category of qualifying sources pmsuantto OAR 340-045-0033 in lieu of individual 
permits being issued to each source. 

D. National Pollutant Discharge Elimination System (NPDES) Permit means a waste 
discharge permit issued in accordance with Section 402 of the federal Clean Water 
Act, 33 USC § 1251-1387. The federal Enviromnental Protection Agency (EPA) has 
delegated NPDES authority to the Department ofEnviromnental Quality (DEQ). 
NPDES permits are issued pursuant to ORS 468B.035 and 050 and in accordance 
with p1·ocedures set forth in OAR 340-045. 

E. Water Pollution Control Facilities (WPCF) pennit means a pennitto construct and 
operate a disposal system with no discharge to navigable waters. A WPCF permit is 
issued pursuant to ORS 468B.050 by the Difector ofDEQ or ODA in accordance 
with the procedures of OAR Chapter 340, Division 45 or OAR 340-071-0162. 

F. WPCF General Permit #800 means the WPCF general permit issued in accordance 
with the procedures of OAR 340-045-0033 for confined animal feeding operations. 

VI. Background 
A. The Oregon Legislature established a special regulat01y program for CAFOs in 

1989, with an effective date of January 1, 1990. 1989 Oregon Laws Chapter 847. 
The legislation required DEQ to develop and issue CAFO permits pursuant to Hs 
WPCF permit program and it directed ODA to inspect CAFOs to ensure pel"mit 
compliance. 

B. From the outset, ODA and DEQ worked cooperatively on water quality issues 
associated with CAFOs. This cooperation was encouraged by the governor and 
legislature and in 1993 the CAFO statutes were amended to direct the EQC and 
ODA to enter into a formal memorandum of understanding providing for ODA to 
rnn the CAFO program. The legislature authorized ODA to perform any function of 
the EQC or DEQ so long as the delegation is consistent with the MOU. 

C, In 2001, the legislatm·e again amended the CAFO statutes. 2001 Oregon Laws 
Chapter 248. The purpose of the amendments was to authorize and direct the 
transfer of the federally delegated NPDES permit program for CAFOs from DEQ to 
ODA at such time as the transfer is approved by the EPA. , 

DEQ\WQISWM-RN-00438.doc (10/02) 
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VII. Authorities Delegated to ODA 
To the maximum extent allowed by the delegation agreement between the state and EPA, 
ODA is authorized to perform the following functions of the EQC and DEQ with respect to 
CAFOs: 
A. All functions authorized by ORS 468.065 Issuance of Permits; Content; Fees; Use, 

468.073 Expedited or Enhanced Regulatoiy Process; Payment; Disposition of 
Payments, 468.095 Investigatory Autho1·ity; Entiy on Premises; Status of Records, 
and 468.120 Public Hearings; Subpoenas, Oaths, Depositions. 

B. All functions authorized by ORS 468B.020 Prevention of Pollution, 468B.032 
Alternative Enforcement Proceedings; Request; Public Notice; Fees, 468B.035 
Implementation of Federal Water Pollution Control Act, 468B.053 Alternatives to 
Obtaining Water Quality Permit, 468B.055 Plan Approval Required; Exemptions; 
Rules, 468B .095 Use of Sludge on Agricultural, Horticultural or Silvicultural Land; 
Rules, and 468B.200 et seq Animal Waste Control. 

C. All functions authotized by OAR Chapter 340, including, but not limited to, 
Divisions 45 Regulations pertaining to NPDES and WPCF Permit and 51 Confined 
Animal Feeding or Holding Operations of Chapter 340. 

VIII. ODA Roles and Responsibilities ' 
A. Pl'ior to EPA Approval ofNPDES Program Delegation to ODA, ODA will: 

Technical Assistance 
1. To the extent possible, conduct an education program for CAFO operators in 

cooperation with the OSU Cooperative Extension Service to impart Best 
Management Practices (BMPs) for animal waste management systems. 

2. Advise CAFO owner/operntors about available state, federal, and private 
sources of technical and financial assistance for planning, designing, and 
implementing appropriate BMPs for animal waste management systems. 

NP DES Program Development 
3. Devdop and implement administrative ndes that al'e appropriate for the 

anticipated delegation ofNPDES pe1·mitting authority to ODA. 
4. Work with DEQ to develop and implement a method of issuing NPDES 

individual and general permits for qualifying CAFO facilities until such time 
as ODA has received the necessary delegated authority to operate a NPDES 
program for CAFOs. 

5. Promulgate a new CAFO NPDES general permit through joint rnlemak:ing 
with DEQ for use by new and existing operators. 

NPDES and WPCF Permit Program Implementation 
6. Receive and review permit applications for existing or proposed CAFOs. 
7. Assign coverage to those applicarrt CAFO facilities that qualify for coverage 

under the existing WPCF General Permit #800 or future WPCF or NPDES 
general permits, or issue an individual permit if necessary. 

DEQIWQISWM-RN-00438.doc (10/02) 
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(i) Permits will comply with OAR Chapter 340, Divisions 40 Groundwater 
Quality Protection and 41 State-Wide Water Quality Management Plan; 
Beneficial Uses, Policies, Standards, and Treatment Crileriafor Oregon. 

(ii) ODA will refer CAFOs discharging to injection systems regulated by 
OAR 340-044 Construction and use of Waste Disposal Wells or Other 
Ui1derground Injection Activities to DEQ for registration and permitting. 

(iii) ODA will continue to rely on EQC or DEQ to grant groundwater 
concentration limit val'iances [OAR 340-041-0030( 4)] and other 

. exceptions or approvals as detailed in OAR 340-041 [e.g., approval to 
lower water qualityin high quality waters, OAR 340-041-0026(1)(A)] . 

. 8. Review for approval or rejection animal waste management system plans and 
specifications for animal waste control facilities to verify the plans and 
specifications have been prepared pursuant to OAR 340-051 design criteria. 
ODA may develop its own method for accepting ce1tification from outside 
professional engineers as to the sufficiency and quality of the plans and 
specifications. Prior to plan approval and when appropriate: 
(i) ODA may request that DEQ review plans and specifications for 

construction, modification, or expansion of CAFOs to determine whether 
the proposed construction conforms to groundwater protection 
requirements, 

(ii) ODA may request that DEQ review plans and specifications for CAFO 
systems not covered by Division 51, such as mechanical treatment 
systems or subsurface disposal systems. · 

Compliance Activities 
9, Conduct periodic inspections of all permitted CAFOs. Inspections will include 

an evaluation of animal waste collection, treatment, handling, disposal and 
management procedures for compliance with the Clean Water Act, Oregon 
water quality law, and permit conditions. 

10. Respond prnmptly to citizen complaints pertaining to the operation of CAFOs. 
ODA has primary responsibility for response to complaints received from the 
public, and for investigation oflmown or suspected violations of!aws, rules, 
orders, permits, or water quality standards associated with CAFO facilities. 

11. Take prompt enforcement action when CAFOs violate pennit conditions, water 
quality statutes, mies or orders in accordance with ODA enforcement 
procedures, 

12. Impose civil penalties, when appropriate, on the owner or operator of a CAFO 
for failure to comply with the provisions of ORS 468 or 468B, or any rules 
adopted thereunder, or for violations of a permit issued pursuant to ORS 468B, 
relating to the prevention and control of water pollution from a CAFO, subject 
to the provisions for civil penalties contained in ORS 183.415 and ORS 
468B.230 and in 2001 Oregon Laws Chapter 248 (HB 2156). 
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13. Develop and maintain a program database on all permit activities and produce 
periodic reports on the status of CAFO permits, complaint investigations, 
corrective orders, enforcement actions, and civil penalties imposed. 

14. Notify DEQ when a discharge violation threatens public health or safety. 

B. After EPA Approval ofNPDES·Pe1mit Program Delegation to ODA, ODA will: 
1. WorkwithDEQ to draft an amended MOU to address the changes resulting 

from such delegation. 
2. Work with DEQ to address CAFO permitting issues in groundwater 

management areas and water quality limited streams. 
3. Wmk with DEQ to maintain the State of Oregon's delegated authority to 
~i. enforce the CW A. 

IX. DEQ/EQC Roles and Responsibilities 
A. Prior to EPA Approval ofNPDES Program Delegation to ODA, DEQ/EQC will: 

Permit Program Assistance 
I. Provide advice, assistance, training, and program guidance relative to smface 

and groundwater quality problems associated with animal waste, including but 
not limited to groundwater protection and monitoring requirements, permit 
writing, lagoon leakage testing, annual compliance inspections, data analysis, 
and sampling parameters and protocols. 

2. W mk with ODA to develop and implement a method of issuing NPDES 
permits for qualifying CAFO facilities until such time as ODA has received the 
necessary delegated authority to operate an NPDES program for CAFOs. 

3. Assist ODA in developing administrative rnles that are appropriate for the 
anticipated delegation ofNPDES permitting authority to ODA. 

4. Review plans as requested by ODA. 

Compliance Activities 
5. Refer all water pollution citizen complaints received on CAFOs and 

information regarding suspected violations of pennits, rules, or water quality 
standards by CAFOs to ODA for investigation and follow-up. 

6. Consistent with existing law, conduct inspections only when requested by 
ODA or, in situations that present an imminent and substantial danger to 
human health or the environme.nt, after notifying ODA if the situation is 
known by DEQ to be related to a CAFO. 

7. Initiate enforcement actions, within agency discretion, only as a direct result of 
. the investigative actions outlined herein or upon request of ODA. 

8. Participate in annual reviews with ODA and work cooperatively with ODA to 
achieve the objectives of this agreement. The annual review may include file 
reviews as well as inspection of a small, agreed-upon number of animal 
feeding operations not under ODA jurisdiction across the state by a team 
representing ODA and DEQ. 
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B. i\fter EPA Approval ofNPDES Permit Progrnm DelegMion to ODA, DEQ/EQC 
will: 
l. Work with Ol)A to drnll 1111 amemlcd MOU to address tlie changes rnsulting 

l'rom such <folegoiion. 
2. Work wi!b ODA to address CJ\FO penilitling issues in groundwater 

n11111ngcmenl areas nnd waler quality limited streams. 
3. Work with ODA to mainluin lhc State of Oregon's delegated authority lo 

enforce the CWA. 

X. No Third Purly Righi• 
Nothing in this MOU constitutes or creates a dcfonse on bclmlrofn regulated party. 

XI. Resoh1tlon of Disagreements Regurtllug the lr1tcriirctucton and Application or Chis 
MOU 
In the event of disagrccmcul regarding lhe interpretation nnd application ol'lhis MOU, 
ngency stnff will direct lhc disagreemel\t lo tlcsignntcd supervisors or other managers for 
resolution. 
A. In the case of 0 DA, the director or his design.cc has authority to resolve disputes. 
B. In the case of DflQ, the director or her dcsignce hos aulhority to resolve disputes. 

XII. Modll1calion ofihe MOU 
This MOU may be modified at uny lime by written agreement of the pmtics. 

XIII. Twmination of lhe i'l'lOU 
This MOU may be terminawd nt any time and by either party after 60 days mlvun<'e notice 
of intent to tcm1inatc and/or wilhin 180 <hiys after formnl <lclcgation hns been achieved. 
The notice must be provided in \\~·iting and served on the director of DEQ 011 behalf ofthc 
EQC or lhc dircclor of the State Depitrlment of Agriculture on bchnll' of ODA. 

~,dli,,~di:21.tal -~ (1 ~-m m-·•·•~ 
Stcphttnic H<tllock · Phil WnrU 
Dir~ctor ofDEQ on bchnlfoflhc DitectorofODJ\ 
Envirnnmeiltill Q1mlity Commission 

Dnte 

DE<)\W(.l\SIVM·RN-OOUKdoc ! lllillll 
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State of Oregon 

Department of Environmental Quality Memorandum 

To: 

From: 

Subject: 

· Enviro?'.11JJ!~ ?uality Commission Date: May 5, 2009 . 

/f1lJ1ti1Gfl;J(f,'Virar.er Quality Division Administrator, Department of Environmental 
Quality (DEQ) 

Ray Jaindl, Natural Resources Divis n Administrator, Oregon Department of 
Agriculture (ODA) ~ Jta, ~IC.A 

Update on the Confined nimal Feeding Operation Permit Program 

This is an update on the Confined Animal Feeding Operation (CAFO) permit program that is being 
provided in advance of the June 2009 Commission meeting, The update includes information on 
the status of the CAFO permit program and explains the need for an extension of the Memorandum 
of Understanding (MOU) between the Commission and ODA which will be an agenda item on the 
June 2009 Commission meeting. 

DEQ and ODA have been working together since the early 1980s to prevent CAFO wastes from 
contaminating groundwater and surface water. CAFOs are generally defined as the concentrated 
feeding or holding of animals in buildings, pens or lots where the surface is prepared to support 
animals in wet weather or where there are wastewater treatment facilities (e.g. manure lagoons). 
Typical facilities in Oregon that have CAFO permits include dairies, beef feedlots, poultry, swine, 
horse and other animal farms that apply their waste water and manure to different crops at 
agronomic rates .. The types of wastes that are generated include such things as manure, silage pit 
drainage, washdown waters, contaminated runoff, milk wastewater, and bulk tank wastewater. 

Responsibilities 
ODA and DEQ first entered into a Memorandum of Understanding (MOU) in 1986 for permitting and 
regulating CAFO facilities. At that time, DEQ issued state Water Pollution Control Facilities (WPCF) 
permits to CAFOs; the majority of operations were covered by the WPCF CAFO General Permit 
0800. In 1993, the Oregon Legislature directed the EQC and ODA to transition the CAFO permit 
program from DEQ to ODA. The May 1995 MOU facilitated the transfer of the state WPCF permit 
program for CAFOs from DEQ to ODA. 

In October 2002, the MOU was revised to reflect 2001 Oregon legislation (House Bill 2156) that 
authorized and directed the transfer of the federal Clean Water Act National Pollutant Discharge 
Elimination System (NPDES) permit program for CAFOs from DEQ to ODA, subject to approval 
from EPA. The October 2002 MOU Is the current agreement that is in place. ODA Is still in the 
process of pursuing delegation and is having ongoing discussions with stakeholders and agencies 
on the process and merits of seeking this authorization. 

The CAFO program is just one regulatory arm of the ODA; ODA has a much broader role in the 
protection of water quality associated with agricultural activities and lands. Specifically, under this 
MOU with the EQC, the ODA CAFO Program has the responsibility to assure that CAFOs comply 
with federal and state water quality rules and statutes. This MOU specifically addresses CAFOS 
that require permits under ORS 468B.050(1)(d) and (2) .. Other animal activities that are not a 
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CAFO are typically addressed by other programs at ODA: for example, livestock grazing where 
animals may impact streamside vegetation, water quality, or cause soil erosion are regulated under 
ODA's water quality management program (ORS 568.900 to 933). 

Under the MOU, ODA and DEQ work jointly to issue NPDES individual and general permits. ODA 
assigns permit coverage to \he CAFO facilities that qualify for CAFO NP DES General Permit #01. 
ODA reviews and approves animal waste management plans required by the permits. DEQ 
provides assistance to ODA upon request in the review of those plans to oversee protection of 
groundwater or review of the design for a treatment system. 

ODA conducts inspections annually, follow-up inspections and complaint inspections. DEQ refers 
complaints received on CAFOs to ODA for investigation and follow up and conducts inspections of 
CAFOs when requested by ODA or when there is a known problem to human health and the 
environment from a CAFO. ODA follows through on enforcement and imposes civil penalties when 
appropriate. ODA also maintains a database on all permit activities and produce periodic reports 
on the status of the CAFO permits, complaint investigations, corrective orders, enforcement actions, 
and civil penalties imposed. DEQ provides technical assistance and training and program 
guidance. 

Background on Permits 
When the program began, DEQ was responsible for issuing and enforcing permits and ODA was 
responsible for overall program administration, including inspections. The initial program used 
WPCF permits that prohibited CAFO wastes from entering surface waters. As a result of direction 
from EPA to issue NPDES permits to CAFOs that meet federal size thresholds,' the program now 
primarily uses an NPDES general permit to regulate all CAFOs. Covering the majority of CAFOs in 
the state with an NPDES general permit regardless of size is viewed by DEQ and ODA as the most 
efficient way to administer the permit program. ODA and DEQ worked together through a joint rule 
making process to issue CAFO NPDES, General Permit #01, which was effective August 15, 2003 
and expired July 31, 2008. Permit coverage was administratively extended by DEQ and ODA for 
CAFOs that submitted renewal applications before the July 31, 2008 expiration date to allow DEQ 
and ODA to complete the renewal of the general permit. 

DEQ and ODA first circulated the general permit renewal for public notice on September 11, 2008 
with the public comment period closing on October 27, 2008. When EPA issued a final rule for 
concentrated animal feeding operations on November 20, 2008, DEQ arid ODA reviewed the rule 
and decided to revise the proposed general permit before making it final. While the initial proposal 
had addressed most of the new requirements in the federal rule, DEQ and ODA needed to 
incorporate the federal requirements for public notice of substantial changes proposed to animal 
waste management plans developed by concentrated animal feeding operations. The revised 
general permit was open for public comment on February 2, 2009 with the close of the comment 
period on March 16, 2009. The NPDES CAFO general permit# 01-2009 will be issued pending 
EPA review and approval. 

Whereas the 2003 CAFO general permit was issued through a joint rule making effort, the renewal 
· of the general permit will be issued through a department order. DEQ and ODA now have the 
authority under ORS 4688.050(2) to issue general permits through department order as a result of 
a recommendation in 2004 from DEQ's Blue Ribbon Committee, which was convened to work on 
permit program issues. In 2005, DEQ and ODA were explicitly granted this authority by the Oregon 
Legislature in Senate Bill 45. ODA and DEQ will jointly issue the permit renewal by department 
order as discussed with EQC in late 2007. When a permit is issued by department order, the appeal 
process is a contested case hearing before the EQC or its authorized representative. 
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A summary of the major changes to the general permit are shown below. 

ISSUE EXISTING PERMIT FINAL PERMIT 

Explanation of Not included. Included to explain that pennit coverage is required even if a 
ODAIDEQ CAFO does not propose to discharge to waters of the U.S. 
approach to because state statute requires penuit. Also, as a result of this 
regulating CAFOs state statute, there is no certification process as described in . 

CFR to certifv that there is no discharge to waters of the U.S .. 
Explanation of need 
to request 

Not included. Included because of new public notice provision, see bel9w. 

confidentialitv 
Public participation 1. Issuance of general (Note: Renewal of general pennit was noticed and a hearing 
(public notice and permit was noticed and provided.) 
hearing opportunity) hearings were held. J. To comply with 2008 EPA federal regulation, individual 

2. Individual registratfons to ATRs and their A WMPs must be noticed. Permit requires: 
general permit were not • Public notice for 35 days of new registrations (detailed 
noticed. information provided) through newspaper, website, and 

email. 
• Expedited public notice for 3 5 days for renewal 

registrations (facility name and county provided) 
through email and website. 

• Opportunity for public hearing . 
2. 2008 EPA federal regulation also requires public notice of 

"substantial changes)' to A WMP for concentrated animal 
feeding operations. Permit requires; 
• Public notice for 35 days through email and website 

when "substantial changes" are proposed. 
• Opportunity for public hearing . 

3. ODA and DEQ developed list of"substantial changes" for 
small and medium confined animal feeding operations. 
Penuit requires: 
• Public notice for 14 days through email and website 

when "substantial changesu are proposed. 
• Opportunity for nublic hearing . 

Applications to Not included. New requirement to include frozen soil application procedures 
:frozen soil inAWMP 
Applications to Clarification that in some cases an application to saturated soils 
saturated soils may be a desired alternative to allowing waste storage facilities 

to overflow directly to surface waters. Jn these situations, the 
application is considered an "upset" and general condition GI 8 
must be followed. 

' 
Setback requirement Large concentrated animal Setback requirement expanded to all CAFOs, but no size 

feeding operation requirement specification for non-large concentrated animal feeding 
for IOOft setback, 35ft operations. 
vegetative buffer, or 
demonstration o~ alternative. 

A WMP elements More information on land application protocols that need to be 
detailed added Compost management plan requirement if 
applicable under OAR 340-096 included. Added requirements 
for frozen soil applications and requirement to include 
procedures for transfer or export of manure, litter, or process 
waste water. 
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ISSUE EXISTING PERMIT 

Additional 
monitoring 

Permit Program Operations 

FINAL PERMIT 

Added statement to notify pennittees that if they have two or 
more discharges within a 24 month period that are not 
associated with a 25-year, 24-hour or greater rainfall event, 
ODA may require surface water and/or groundwater quality 
monitoring or transfer the pennittee to an individual pennit. 

The CAFO Permit Program is currently funded by ODA's budget with 95% General Fund and 5% 
fees. In the budget consideration before the 2009 Oregon Legislature, there is one full-time 
equivalent (FTE) position of the 9.5 FTE CAFO Program staff included in the agency 30% budget 
reduction. With the proposed budget levels, ODA has sufficient resources to implement the CAFO 
Program at its current level with program delivery changes. The position under review is currently 
vacant and its workload has been redistributed to other positions. To address the reduction in 
staffing, ODA is considering program changes, such as reducing the frequency of inspections at 
CAFOs with good compliance histories or prioritizing complaint response according to severity. 
With these changes, ODA expects that it will have sufficient resources to continue implementation 
of the program. 

There are currently 571 CAFOs registered to the CAFO NP DES General Permit. Four CAFOs have 
NPDES individual permits and 2 have WPCF permits. It has been ODA's practice to inspect each 
permitted CAFO on an annual basis. Over the five-year term of the 2003 general permit, ODA 
conducted approximately 2830 inspections of CAFOs. About 80% of the CAFOs inspected ware 
found to be in compliance with permit conditions; non-compliance ranged In severity. For example, 
of the CAFOs inspected by ODA in 2007, less than 3% were discharging wastes in violation of 
permit conditions and less than13% were in violation of reporting, recordkaaping, or other 
operational requirements. A large part of the 2008 permit violations was due to an increase in 
noncompliance with the administrative side of permit compliance, such as failure to submit a 
required report. 

A summary of inspection and enforcement actions for the last three years is provided below. 

Year Total Permit Notice of Notice of Civil Consent 
Inspection Violations Noncompliance/Plan Penalty Order 

activity of Correction Assessment 
2008 1006 291 285 3 3 
2007 724 116 101 15 0 
2006 805 69 66 1 2 

Oversight of the CAFO Permit Program 
ODA, DEQ, and EPA have been holding joint annual meetings to review the CAFO Permit Program. 
ODA develops a report of program activities each year that is reviewed by DEQ and EPA. DEQ 
believes that ODA's program effectively protects water quality because they have a strong 
inspection program and they are responsive to complaints. ODA provides routine inspections as 
well as technical assistant inspection. Their response time to complaints is typically two days. 

ODA and DEQ routinely interact on technical issues in part because some of the offices are shared 
with DEQ staff. ODA and DEQ have constant interchange during the review and writing of 
groundwater monitoring area reports, one such example is the collaboration that occurs for the 
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Lower Umatilla Groundwater Monitoring Area. ODA has also requested DEQ assistance on 
Inspections for support: DEQ provides a 'different pair of eyes' and gives feedback on their 
observations and their perspective on compliance. One ODNDEQ joint inspection was conducted 
In 2006 and one was conducted in 2009. 

EPA and ODA have a Memorandum of Agreement (2003), which includes the opportunity for joint 
inspections. EPA conducted 32 joint inspections with ODA in 2008 to evaluate ODA program 
delivery and CAFOcompliance. The 2008 EPNODAjoint inspections resulted in EPA issuing 13 
letters of facility in compliance, seven (7) warning letters, 13 Notice of Violation letters and one (1) 
Notice of Intent (to pursue penalty). Two (2) of the CAFOs that were issues Notices of Violation by 
EPA were also issued Notices of Civil Penalty Assessment by ODA with EPA review and 
concurrence on the resulting enforcement action. 

Future Consideration for the MOU 
The current MOU has been in effect since October 2002 and was extended in June 2007 by EQC to 
allow time to renew CAFO NPDES General.Permit #01. The MOU Is scheduled to expire on June 
30, 2009. Another extension is necessary to allow for the completion of the permit renewal 
process. ODA and DEQ expect that the permit will be issued August 1, 2009. The extension will 
allow ODA and DEQ to develop an up-to-date MOU that will cover the following key new activities: 
implementation of public notice and comment requirements and reporting data to EPA's database. 
DEQ and ODA intend to amend the MOU to provide a short 8-month extension. Therefore, DEQ 
and ODA will be requesting an extension of the existing MOU until February 28, 2010 at the 
upcoming June EQC meeting. 
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Extensibn of the Memorandum of 
Understanding between the EQC and 
Oregon Department of Agriculture for the 
Confined Animal Feeding Operation 
Permit Program 

• Background 

• History 

• Confined Animal Feeding Operation (CAFO) 
Permit Program Update 

• Memorandum of Understanding 
- Current agency responsibilities 

- Need for extension 

• Next Steps 
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• It is the policy of the State of Oregon to 
protect the quality of waters of this state by 
preventing animal wastes from discharging 
into waters of the state. ORS 468B.200 
- Manure, silage pit drainage, washdown waters, 

contaminated runoff from production area, milk 
wastewater, etc. 

• "Confined animal feeding operation" or 
"CAFO" 
- Confined feeding or holding of one or more 

animals in buildings, pens, or lots on a surface 
prepared to support animals in wet weather 

• Regulation began in the early 1970s to prevent 
CAFO wastes from contaminating groundwater and 
surface water 

• The permit program began in the 1980s 
- ODA functioned as the overall program administrator and 

investigating authority 
- DEQ was the permit issuing and enforcement entity 

• Since 1995, the Oregon Department of Agriculture 
(ODA) has been the primary regulatory agency for 
CAFOs with DEQ providing assistance on permit 
and enforcement issues 
- ODA also has broader role in the protection of water quality 

associated with agricultural activities and lauds 
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• CAFOs of any size if they have waste water 
treatment facilities (e.g., manure lagoons or 
digesters) 

• CAFOs that meet the federal definition of a 
large concentrated animal feeding operation 
- :>:700 mature dairy cows 

- :>:2,500 hogs 55+lbs 

- :>:10,000 sheep or lambs 

- :>:82,000 chickens with dry manure system 

• CAFOs with ongoing compliance problems 

• 571 CAFOs registered to CAFO General 
Permit #01 

• 6 CAFOs with individual permits 

• 114 (~ 20%) meet the federal definition of 
large concentrated animal feeding operations 
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• Effective August 15, 2003; expired July 31, 
2008 

• Administratively extended 

• Proposed renewal being reviewed by the 
Environmental Protection Agency (EPA) 

• Expect to issue renewed permit by August 
2009 

• ODA, DEQ, and EPA meet annually to review the 
permit program 

• DEQ and EPA review ODA's annual report of program 
activities on a yearly basis 

• EPA conducted 32 joint CAPO inspections with ODA 
in 2008 
- 13 CAFOs in compliance 

- 7 CAFOS issued warning letters 

- 9 CAFOs violating permit requirements 

- 3 CAFOs discharged to surface waters (EPA fined the CAFO 
that met the definition of a large concentrated animal feeding 
operation; ODA fmed the other two smaller CAFOs) 
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• Strong inspection program 
- Inspect CAFO permittees at least once a year 

• Responsive to complaints 
- Regional inspectors located in 5 CAFO 

geographical boundaries 

• Technical assistance provided to CAFO 
permittees 

Over the five-year term of the 2003 general permit, 
ODA conducted approximately 2830 inspections 

• About 80% of the CAFOs inspected were found 
to be in compliance with permit conditions; non
compliance ranged in severity. 

• Of the CAFOs inspected by ODA in 2007, less 
than 3% were discharging wastes in violation of 
permit conditions and less than 13% were in 
violation of reporting, recordkeeping, or other 
operational requirements 
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• 1988: Agreement to specify each agency's 
responsibilities for permitting and regulating CAFOs 

• 199 5: Update to address the transition of the state 
CAFO permit program from DEQ to ODA 

• 2002: Update to implement legislative directive to 
transfer the federal Clean Water Act permit program for 
CAFOs from DEQ to ODA 

• 2007: Extension to 2002 MOU; expires June 30, 2009 

• Assigns permit coverage to the CAFO facilities that 
qualify for CAFO General Permit #01 

• Reviews and approves animal waste management 
plans required by the permit 

• Conducts inspections annually, follow-up 
inspections, and complaint inspections 

• Conducts enforcement and imposes civil penalties 

• Maintains a database on all permit activities 

• Reports on status of CAFO permittees, complaint 
investigations, corrective orders, enforcement 
actions, and civil penalties 
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• Provides assistance in plan review or review 
of treatment system design 

• Refers complaints received on CAFOs to 
ODA for investigation and follow-up 

• Conducts inspections of CAFOs when 
requested by ODA 

• Provides technical assistance, training, and 
program guidance 

• Need to complete general permit renewal 
prior to updating MOU 
- Permit expected to be issued by August 2009 

• Update needed to cover new activities 
- Implementation of public notice requirements for 

permit registration and changes to animal waste 
management plans 

- Reporting of data to EPA 
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• DEQ requests EQC approval to extend MOU 
to February 28, 2010 

• If approved, DEQ and ODA will provide 
EQC with an action item request to approve 
an updated MOU in December 2009 
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State of Oregon 

Department of Environmental Quality Memorandum 

Date: 

To: 

From: 

Subject: 

Why This is 
Important 

May 22, 2009 

Environmental Q~ality comMsio~ ('., 

Dick Pedersen, D!fector 'J,,)' 
Agenda Item H, Action Item: Request from U.S. Army Corps of Engineers for a 
waiver renewal to the total dissolved gas water quality standard on the Columbia 
River for fish passage 

Releasing water over a dam's spillway is a fishery-management tool on the 
Columbia River. However, spilling water over dams increases the level of total 
dissolved gas in the river. Water plunging from a spillway traps air and carries it to 
a depth where the pressure forces the gas into solution. Total dissolved gas levels 
above 110 percent of saturation can cause gas bubble trauma in fish. 

Oregon adopted the U.S. Environmental Protection Agency's total dissolved gas 
criteria of 110 percent of saturation. The 110 percent total dissolved gas standard 
protects beneficial uses of the Columbia River, and protects aquatic life, such as 
endangered and threatened salmon and trout salmonid species. 

The U.S. Army Corps of Engineers is requesting a waiver to Oregon's 110 percent 
total dissolved gas water quality standard. The waiver would allow the voluntary 
spilling of water at the Bonneville Dam, The Dalles Dam, John Day Dam and 
McNary Dam along the Columbia River to assist fish passage of out-migrating 
salmon and trout salmonids. 

DEQ 
Recommendation 
and EQC Motion 

DEQ recommends that the EQC grant the total dissolved gas waiver as requested 
by the Army Corps of Engineers with the following modifications: 

1. Grant a seasonal waiver instead of the requested year-round waiver. The 
seasonal waiver would allow for voluntary fish passage spill to occur for 
the historic period of midnight Apr. 1 to midnight Aug. 31; 

2. Remove the 115 percent total dissolved gas limit and monitoring in the 
forebay above each dam and manage fish passage spill to a 120 percent 
limit as measured below each dam in the tailrace. Total dissolved gas would 
be calculated as the average of the 12 highest hours per one day; and 

3. Include an adaptive management component as specified in the 2002 Lower 
Columbia River total dissolved gas total maximum daily load. 

The draft recommended total dissolved gas waiver is presented in Attachment D. 
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Background The voluntary spill program is designed to improve fish passage past the dams 
while minimizing the risk from total dissolved gas. 

Fish migration 
In order to survive, juvenile fish must be able to migrate downstream past the 
Columbia River dams. Turbines at these hydro electric dams hinder migration, so 
water is deliberately spilled from McNary, John Day, The Dalles, and Bonneville 
Columbia River dams to improve fish passage. This is commonly referred to as 
voluntary fish passage spill. These spills, however, increase total dissolved gas in 
the river to levels greater than the water quality standard of 110 percent. 

When total dissolved gas levels are too high it can harm migrating juvenile and 
adult salmonids by causing gas bubble trauma, similar to the bends in humans. 

Balancing spills and total dissolved gas for fish survival 
The incidence of gas bubble trauma in salmon smolts due to fish passage spill is 
estimated at 1.4 percent when total dissolved gas levels are managed to 120 percent 
below the dam in the tailrace. This estimate is based on smolt monitoring data 
collected between 1995 and 2007. Historically, fish passage spill has been managed 
to a total dissolved gas limit of 115 percent in the forebay upstream of the dam and 
120 percent downstream of the dam in the tailrace, with less than one percent 
incidence of gas bubble trauma. DEQ removed the forebay upstream limit in 2009 
by a departmental order based on the findings of the adaptive management team 
and expects this to be protective of migrating sahnonids during voluntary fish 
passage spill (http://www.ecy.wa.gov/pubs/0910002.pdf). 

When the in-river total dissolved gas levels are below 120 percent, few, and in some 
cases no, migrating fish display signs of gas bubble trauma. Since 1.4 percent is a low 
incidence of gas bubble trauma and because spills result in increased salmon survival, 
a waiver from strict adherence to the 110 percent standard allows for the benefits of 
spill, which outweigh the risk from total dissolved gas. 

Historical choice of voluntary spills 
The EQC has granted waivers to the US Army Corps of Engineers for total 
dissolved gas since 1994. EQC has granted the waivers because of the low 
incidence of gas bubble trauma and the effectiveness of voluntary spill for fish 
passage. The National Marine Fisheries Service has identified voluntary spill as the 
safest, most effective tool available for improving downstream smolt survivorship. 
DEQ would have to give the Army Corps of Engineers approval prior to any 
voluntary spill required outside of the historic period for the purpose of Spring 
Creek Hatchery fish release, maintenance activities and biological or physical 
studies of spillway structures and prototype fish passage devices. The Corps must 
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notify and request approval from DEQ in writing at least one week prior to the 
voluntary spill describing the action, the purpose of the action and dates of action. 
The Army Corps of Engineers will conduct physical and biological monitoring 
during these periods of voluntary spill 

Biological Opinion 
The Biological Opinion is published by the US National Oceanic and Atmospheric 
Administration National Marine Fisheries Service. The opinion states whether a 
federal action is likely to jeopardize the continued existence of a threatened or 
endangered species or result in the destruction or adverse modification of critical 
habitat. The Biological Opinion requires voluntary fish passage spill at Columbia 
River darns to support fish migration even when it results in total dissolved gas 
super-saturation above the state's 110 percent standard. 

The Army Corps of Engineers is currently operating in accordance with the 2008 
Biological Opinion reasonable and prudent alternative actions. The Biological 
Opinion concluded that the risk associated with a managed voluntary fish spill up 
to the 120 percent total dissolved gas level is warranted by the projected four to six 
percent increase in system survival of juvenile salrnonids. The Biological Opinion 
relies on DEQ to make the determination of what the range of total dissolved gas 
would be for the waiver. 

Alternatives to voluntary spills 
Voluntary fish passage spill is a low risk method for fish to move downstream. The 
Biological Opinion estimated mortality from fish passing through turbines between 
seven and 14 percent, and mortality due to fish passage spill between zero and two 
percent. 

Barge and truck transport are alternative modes of fish transport but are not a 
preferred alternative. Transported fish become disoriented and stray to other 
hatcheries or cannot frnd acceptable spawning habitat, resulting in significantly 
lower return and spawning rates. 

Re~ring and releasing more fish to make up for those that would be lost to turbines 
or other causes during fish passage is another possible alternative to spill. The US 
Fish and Wildlife Service determined that it is not possible to raise additional fish 
because there is not enough rearing space, water supply and waste treatment 
capability at the hatcheries to support these additional fish. 
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Terms of current waiver 
The current waiver allows for fish passage spill Apr. I through Aug. 31 at 
Bonneville, The Dalles, John Day, and McNary dams. The waiver requires physical 
monitoring of total dissolved gas below the dam in the tailrace with a limit of 120 
percent measured as the 12 highest hours in a day, biological monitoring of gas 
bubble trauma iu fish during the spill period and annual reporting to DEQ. 

Total Maximum Daily Load (TMDL) Allows Spills 
In 2002, Oregon and Washiugton issued a Lower Columbia River total dissolved 
gas total maximum daily load that was approved by EPA. The total maximum daily 
load allows fish passage spills until 2020 with a provision that operational and 
structural modifications that reduce total dissolved gas generated duriug spill must 
be iu place by that time. The goal of the total maximum daily load is to meet the 
110 percent total dissolved gas state criteria while allowing for voluntary fish 
passage spill. 

The Army Corps of Engiueers operates the dams and is responsible for 
implementiug the operational and structural modifications identified in the total 
maximum daily load. The four lower Columbia River dams are located iu bi-state 
waters. The State ofWashiugton criteria states that fish passage spill will be 
managed to 115 percent in the forebay above the dam and 120 percent below the 
dam in the tailrace calculated as the highest consecutive hours iu a "rolling" day. 
The Army Corps of Engineers will need to manage fish passage spill according to 
both the Oregon and Washiugton total dissolved gas limits, making sure to not 
exceed either state's limits 
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Request to Renew 
the Total 
Dissolved Gas 
Waiver 

Public Input 

U.S. Army Corps of Engineers request for a waiver 
On Jan. 9 DEQ received a request from the Army Corps of Engineers, with support 
from the US Fish and Wildlife Services and National Marine Fisheries Service, to 
renewal the waiver to the state's total dissolved gas standard. The current total 
dissolved gas waiver was issued in 2007 for a two-year period and will expire at 
midnight Aug. 31, 2009. The requested waiver needs to be in place by Apr. I, 20 I 0 
in order to provide spill for fish passage. 

Year-round waiver requested 
The Army Corps of Engineers is requesting a year-round waiver to the states 110 
percent of saturation total dissolved gas criteria for five years, beginning in 2010 
and extending through 2014. The Corps will continue biological monitoring during 
fish passage spill. 

Above- and below-dam total dissolved gas monitoring 
The Army Corps of Engineers is requesting to manage fish passage spill to 115 
percent saturation as measured above the dam in the forebay and 120 percent 
saturation below each of the dams in the tailrace. The Corps requests that the limits 
be based on the average of the highest 12 hourly readings in one day as is required 
in the current waiver. 

The request summary and supporting information, including DEQ's fmdings, are 
presented in Attachment B. 

DEQ issued a public notice on February 19, 2009 opening a 30 day public 
comment period. 

DEQ received four comment letters from: 
I. Save Our Wild Salmon 
2. Columbia Riverkeeper 
3. Columbia River Inter-Tribal Fish Commission 
4. State, Federal and Tribal Fishery Agencies Joint Technical Staff Memo, 

signed by: 
• Columbia River Inter-Tribal Fish Commission 
• Idaho Department of Fish and Wildlife 
• Oregon Department of Fish and Wildlife 
• Washington Department of Fish and Wildlife 
• U.S. Fish and Wildlife Service 
• Nez Perce Tribe 

Each of the four comment letters received stated that they concur and support the 
requirements of the proposed waiver. · 

The response to comments document is presented in Attachment C. 
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Future 
Management of 
Total Dissolved 
Gas 

EQCAction 
Alternatives 

Attachments 

Adaptive management through multi-agency collaboration 
The review the 2002 Lower Columbia River total dissolved gas standard 
implementation will continue. As directed in the total maximum daily load, the 
Washington State Department of Ecology will convene an advisory group with 
representatives from DEQ, the trihes, federal and state agencies to evaluate 
appropriate points of compliance. Based on these findings, further studies may be 
needed, and structural and operational gas abatement activities will be redirected or 
accelerated if needed. 

The EQC has two action alternatives: 

1. Approve the request with or without DEQ's recommended modifications. To 
approve DEQ's recommendation, the EQC must make the four affinnative 
findings detailed in Attachment A, as specified in OAR 340-041-0104(3). 
These findings are: 

(a) Failure to act would result in greater harm to salmonid stock survival 
through in-river migration than would occur by increased spill; 

(h) The modified total dissolved gas criteria associated with the increased 
spill provides a reasonable balance of the risk of impairment due to elevated 
total dissolved gas to both resident biological communities and other 
migrating fish and to migrating adult and juvenile salmonids when compared 
to other options for in-river migration of salmon; 

(c) Adequate data will exist to determine compliance with the standards; and 

(d) Biological monitoring is occurring to document that the migratory 
salmonid and resident biological communities are being protected. 

2. Decline the request. 

A. Oregon Administrative Rule Relating to the Total Dissolved Gas Water Quality 
Standard 

B. Summary of U.S. Army Corps of Engineers Request to Renew the Total 
Dissolved Gas Waiver and Department Findings 

C. Response to Public Comments on the Proposed Total Dissolved Gas Waiver 
D. Draft Recommended Total Dissolved Gas Waiver 
E. EQC Power Point Presentation: Action Item, U.S. Army Corps of Engineers 

Request to Renew the Columbia River Total Dissolved Gas Waiver 
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Available Upon 
Reqnest 

Approved: 

• U.S. Anny Corps of Engineers' request and summary of information relative to 
the total dissolved gas waiver 

• 2002 Lower Columbia River total dissolved gas total maximum daily load 

Section: 

Division: 

Report prepared by: Agnes Lut 
Phone: (503) 229-5247 
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Oregon Administrative Rule on the Total Dissolved Gas Water Quality Standard 

Oregon's Water Quality Standards are contained in Oregon Administrative Rule (OAR) 340, 
Division 41. The standards relevant to total dissolved gas are found in OAR 340-041-0031 and 
OAR 340-041-0104: 

340-041-0031 
Total Dissolved Gas 
(1) Waters will be free from dissolved gases, such as carbon dioxide hydrogen sulfide, or other 
gases, in sufficient quantities to cause objectionable odors or to be deleterious to fish or other 
aquatic life, navigation, recreation, or other reasonable uses made of such water. 

(2) Except when stream flow exceeds the ten-year, seven-day average flood, the concentration of 
total dissolved gas relative to atmospheric pressure at the point of sample collection may not 
exceed 110 percent of saturation. However, in hatchery-receiving waters and other waters of less 
than two feet in depth, the concentration of total dissolved gas relative to atmospheric pressure at 
the point of sample collection may not exceed 105 percent of saturation. 

340-041-0104 
Water Quality Standards and Policies Specific to the Main Stem Columbia River 
(3) Total Dissolved Gas. The Commission may modify the total dissolved gas criteria in the 
Columbia River for the purpose of allowing increased spill for salmonid migration. The 
Commission must find that: 

(a) Failure to act would result in greater harm to salmonid stock survival through in-river 
migration than would occur by increased spill; 

(b) The modified total dissolved gas criteria associated with the increased spill provides a 
reasonable balance of the risk of impairment due to elevated total dissolved gas to both 
resident biological communities and other migrating fish and to migrating adult and juvenile 
salmonids when compared to other options for in-river migration of sahnon; 

(c) Adequate data will exist to determine compliance with the standards; and 

( d) Biological monitoring is occurring to document that the migratory sahnonid and resident 
biological communities are being protected. 

l 

(e) The Commission will give public notice and notify all known interested parties and will 
make provision for opportunity to be heard and comment on the evidence presented by 
others, except that the Director may modify the total dissolved gas criteria for emergencies 
for a period not exceeding 48 hours; 

(f) The Commission may, at its discretion, consider alternative modes of migration. 
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Summary of U.S. Army Corps of Engineers request to renew the total dissolved gas waiver 
and DEQ findings 

Federal agencies providing information 
The U.S. Army Corps of Engineers, U.S. Fish and Wildlife Service, and National Oceanic and 
Atmospheric Administration Fisheries are providing the necessary information for Oregon to use 
in processing waivers to the state water quality standard for total dissolved gas. The waivers will 
be enacted as a water quality standard waiver for Oregon and rule modification for Washington. 

The Army Corps of Engineers is authorized under federal statutes to operate the eight mainstem 
projects on the lower Columbia and lower Snake Rivers to provide passage for migratory 
salmonids and are the focus of these waivers. Four of the projects, Bonneville, The Dalles, John 
Day, and McNary Dams, are located on the lower Columbia River in both Oregon and 
Washington. The other four projects, Ice Harbor, Lower Monumental, Little Goose, and Lower 
Granite Dams, are located on the lower Snake River in Washington. The projects operate for 
multiple purposes including flood control, power generation, navigation, irrigation, fish and 
wildlife protection, water quality and recreation. The corps operates the mainstem projects and 
manages the hydrosystem through its Northwestern Division and Portland District offices in 
Portland, Oregon, and its Walla Walla District office, located in Walla Walla, Washington. 

The US Fish and Wildlife Service operates fish hatcheries in the Columbia River basin to 
augment fish stocks and improve fisheries. 

NOAA Fisheries identifies and regnlates activities under the federal Endangered Species Act to 
protect 12 species of anadromous salmon and steelhead in the Columbia River basin. Since 1992, 
NOAA Fisheries has prepared several Biological Opinions on operation of the Columbia and 
Snake hydro system which call for project spill in the spring and summer for juvenile fish 
passage. The spill levels needed to protect Endangered Species Act-listed fish species often 
exceed the Oregon and Washington water quality standards of 110 percent for total dissolved gas 
saturation. The corps is currently operating in accordance with the 2008 NOAA Fisheries Federal 
Columbia River Power System Biological Opinion Reasonable and Prudent Alternatives. 

Need for the proposed waiver 
The propo~ed total dissolved gas waiver will provide regulatory consistency between federal 
measures to protect Endangered Species Act listed fish species and state water quality standards. 

Total dissolved gas limits for the waivers 
The Army Corps of Engineers, Reclamation, and Bonneville Power Administration are currently 
operating in accordance with the 2008 Biological Opinion Reasonable and Prudent Alternative 
Action 29. The action supports spill management not to exceed the state's total dissolved gas 
limits. The opinion does not recommend or identify a numeric total dissolved gas threshold for 
state water quality agencies to include in the waiver for voluntary spill purposes, but rather relies 
on the States to make that determination. 

Item H 000009 



Attachment B 
June 18-19, 2009, EQC meeting 
Page 2 of 3 

The corps and Bonneville Power Administration will provide spill to improve juvenile fish 
passage while avoiding high total dissolved gas super saturation levels or adult fallback 
problems. Specific spill levels will be provided for juvenile fish passage at each project, not to 
exceed established total dissolved gas levels 

The total dissolved gas limits will be calculated by taking the average of either the 12 highest 
hourly total dissolved gas readings in a day, or the 12 highest consecutive hourly total dissolved 
gas readings in a day, whichever method yields the highest daily average for the four lower 
Columbia River projects, which are located in bi-state waters. The Oregon waiver specifies the 
highest hours in a day, which can be non-consecutive, while the current Washington criteria 
specifies the highest consecutive hours in a day. Using the highest daily average of the two will 
assure that the total dissolved gas limits will not be exceeded for either state. 

Timing and location for application of proposed limits and points of compliance 
The US Army Corps of Engineers requests that the total dissolved gas waiver apply year round 
on the lower Columbia River. Operational Biological Opinion spill for fish passage on the lower 
Snake River currently begins on Apr. 3 and continues through Aug. 31. On the lower Columbia 
River, Biological Opinion spill currently starts on Apr. I 0 and also continues through Aug. 31. In 
addition, biological or physical studies of spillway structures and prototype fish passage devices 
may occur in the fall or winter. These tests may require spill that exceeds the 110 percent water 
quality standard for total dissolved gas in order to test spill at operational levels. Also, there is a 
potential for Bonneville Dam special operations for March releases of fish from the Spring Creek 
Hatchery, including operation of the second powerhouse corner collector or spillway, which 
could exceed the 110 percent water quality standard for total dissolved gas. For these reasons, 
the Army Corps of Engineers WO\tld prefer for the state to process a year round waiver to the 
water quality standard for total dissolved gas. 

If a seasonal waiver is issued, the corps requests that the waiver provide for tests and special 
operations. It would be feasible for the corps to implement a procedure to provide the state with 
prior notification when the total dissolved gas standard may be exceeded outside the identified 
fish passage spill season. 

A fixed monitoring site located downstream of the aerated zone below the spillway at each dam 
will serve as the compliance point for the total dissolved gas total maximum daily load. The 
corps' total dissolved gas monitoring network includes sites on the mainstem Columbia River 
including the mid-Columbia projects and upstream to the international border with Canada, and 
the Snake River below Dworshak Dam in Idaho. Total dissolved gas in the river is measured 
every hour at each monitoring site during the duration of the fish passage spill period. 

DEQ findings 

DEQ fmds that a seasonal, not year-round, waiver is warranted. Since 1994, Oregon has granted 
the Army Corps of Engineers a seasonal waiver. Historically, the corps has worked cooperatively 
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with DEQ by providing notification of voluntary spill outside the fish passage spill season for the 
purpose of activities and biological or physical studies of spillway structures and prototype fish 
passage devices. This type of spill occurs once a year, if at all. 

The Fish Passage Center estimates a 1.4 percent incidence of gas bubble trauma in salmon smolts in 
the Columbia River when total dissolved gas levels are managed to 120 percent below the dam in 
the tailrace. This estimate is based on smolt monitoring information collected between 1995 and 
2007. When the in-river total dissolved gas levels are below 120 percent, few adult fish display 
signs of gas bubble trauma. lnvestigators have observed adult tolerance to total dissolved gas and 
hypothesized that it was attributable to the migration depth of adult salmonids. Depth-sensitive 
radio tags used in adult migration studies confirmed that adults migrate at depths up to four meters 
and find depth compensation protection from gas bubble trauma. For every meter helow the surface 
water, a reduction of 10 percent total dissolved gas is measured in the water column. Resident fish 
and aquatic invertebrates in the Columbia River downstream of Bonneville Dam were monitored by 
National Marine Fisheries Service from 1993 to 1998 for signs of gas bubble disease. There were no 
signs of gas bubble disease observed in the aquatic invertebrates examined. There was less than one 
percent incidence of gas bubble disease in resident fish examined in 1993 and 1995 while in 1994, 
1997 and 1998 none of the fish observed had signs of gas bubble disease. Signs of gas bubble 
disease were prevalent in 1996 but this was a high flow year with large volumes of involuutary spill 
and total dissolved gas levels above 120 percent below the dams. 

DEQ finds that, given the results of past monitoring of gas bubble disease and the findings of the 
adaptive management team regarding the decision to remove the forebay above-dam monitors from 
the current total dissolved gas waiver, the waiver requested by the Army Corps of Engineers strikes 
a reasonable balance between increased survival due to reduced turbine mortality and the risk of 
mortality from gas bubble disease. 
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Response to Pnblic Comments on the Proposed Total Dissolved Gas Waiver 

DEQ issued a public notice Feb. 19, 2009 opening a 30 day public comment period concerning 
the U.S. Army Corps of Engineers request for a waiver to Oregon's 110 percent total dissolved 
gas water quality standard. The waiver would allow the voluntary spilling of water at the 
Bonneville Dam, The Dalles Dam, John Day Dam and McNary Dam on the lower Columbia 
River to assist fish passage of out migrating threatened and endangered salmon and trout 
salmonids. The proposed waiver requires fish passage spill to be managed to 120 percent below 
the dam in the tailrace and for biological monitoring to occur during the duration of the fish 
passage spill season. No public hearing was held during the 30 day public comment period. 
Written comments were due at 5:00 p.m. on Mar. 23, 2009. 

DEQ received four comments during the public comment period: 

I. Save Our Wild Salmon 
2. Columbia Riverkeeper 
3. Columbia River Inter-Tribal Fish Commission 
4. State, Federal and Tribal Fishery Agencies Joint Technical Staff Memo, signed by: 

• Columbia River Inter-Tribal Fish • Washington Department of Fish and Wildlife 
Commission • U.S. Fish and Wildlife Service 

• Idaho Department of Fish and Wildlife • Nez Perce Tribe 
• Oregon Department of Fish and Wildlife 

Each of the four comment letters stated that they concur and support the requirements of the proposed 
waiver to the total dissolved gas water quality standard for the mainstem Columbia River. 

Summary of Public Comments Received and Department Response: 

The commenters support extending the total dissolved gas waiver under the proposed order to a 
five year period. They state that the waiver is warranted given the large amount of data that 
support the spill provisions in the proposed waiver, as well as a reduction in unnecessary 
administration processes. 

DEQ Response: 
DEQ agrees with the comments, and will prepare a recommendation to the Environmental 
Quality Commission for approval of the proposed waiver to the total dissolved gas water quality 
standard for the mainstem Columbia River issued to the U.S. Army Corps of Engineers. 
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commenters support the proposed waiver and believe it is appropriate. However, they urge 
DEQ to state explicitly in the waiver that the Camas/Washougal fore bay above-dam monitoring 
station is unreliable, unnecessary and inconsistent both with the approach Oregon is taking and 
with the science. 

DEQ Response: 
DEQ agrees with the comment; however, DEQ finds it unnecessary to include language in the 
proposed waiver regarding the use of the Camas/Washougal monitor. DEQ removed the 
reference to the Camas/Washougal monitor from the June 22, 2007, total dissolved gas waiver 
and issued a Departmental Order on Feb. 25, 2009 removing the requirement to use forebay 
above-dam monitors during fish passage spill. These documents are available on DEQ's 
website: http://www.deq,state.or.us/WO/TMDLs/columbia.htm#tdg 

Additional information regarding DEQ's position to no longer use forebay above-dam monitors 
to manage Columbia River fish passage spill may be found in the "Adaptive Management Team 
Total Dissolved Gas in the Columbia and Snake Rivers -Evaluation of the 115 Percent Total 
Dissolved Gas Forebay Requirement" document available on-line at 
http://www.ecy.wa.gov/pubs/0910002.pdf. 
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Draft Recommended Total Dissolved Gas Waiver 

Order Approving the U.S Army Corps of Engineer's Request for a Waiver to 
the State's Total Dissolved Gas Water Quality Standard 

BEFORE THE ENVIRONMENTAL QUALITY COMMISSION 

In the matter of the U.S. Army Corps 
of Engineers' request to spill water 
to assist out-migrating threatened 
and endangered salmon smolts 

Findings 

) 
) 
) 
) 

FINDINGS and 
ORDER 

1. The Department ofEnviroumental Quality received a request from the U.S. Army Corps 
of Engineers dated January 09, 2009, to adjust the 110 percent t total dissolved gas water 
quality standard as necessary to spill water over McNary, John Day, The Dalles and 
Bonneville dams on the Lower Columbia River to assist out-migrating threatened and 
endangered sahnon smolts during the fish passage season of Apr. 1 to Aug. 31. The 
application sought approval for five years. The public was notified of the request on Feb. 
19, 2009 and given the opportunity to provide written comments until 5:00 p.m. on Mar. 
23, 2009. 

2. Acting under OAR 340-041-0104(3) the commission finds that: 

(a) Failure to act would result in greater harm to salmonid stock survival through in
river migration than would occur by increased spill: 

Biological assessments and opinions have concluded that providing project spill for fish 
passage at levels that result in exceeding the 110 percent total dissolved gas water quality 
standard is necessary to assure adequate passage conditions for Endangered Species Act 
listed fish species. The National Marine Fisheries Service Federal Columbia River Power 
System Biological Opinion concluded that the risk associated with a managed fish 
passage spill program to a 120 percent total dissolved gas level is warranted by the 
projectetl 4 percent to 6 percent increase in system survival of juvenile sahnonids. The 
opinion estimated mortality from fish passing through turbines between 7 and 14 percent, 
and mortality due to fish passage spill between 0 to 2 percent. Barge and truck transport 
are alternative modes of fish transport to voluntary spill. The mortality associated with 
truck and barge transport is difficult to estimate due to the potential for latent mortality. 
However, the US Fish and Wildlife Service studied the transport of fall Chinook salmon 
directly from Spring Creek Hatchery by barge to a release site below Bonneville Dam. A 
high percentage of the adult returns from the barged groups strayed to other hatcheries, 
and the return rates to Spring Creek Hatchery were significantly lower for the barge test 
groups than for the voluntary spill control group. The US Fish and Wildlife Service also 
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evaluated the possibility of raising and releasing additional fish to make up for those fish 
that would be lost to turbines or other causes during passage at Bonneville Dam in the 
absence of spill. The USFWS concluded that it would not be possible to raise additional 
fish because rearing space, water supply, and waste treatment capability are limited. It 
would also not be feasible to release fish at a later date because oflimited hatchery 
capacity since these fish would continue to grow and exceed hatchery capacity. 

(b) The modified total dissolved gas criteria associated with the increased spill provides 
a reasonable balance of the risk of impairment due to elevated total dissolved gas to 
both resident biological communities and other migrating fish and to migrating adult 
and juvenile salmonids when compared to other options for in-river migration of 
salmon: 

The Fish Passage Center estimates a 1.4 percent incidence of gas bubble trauma in salmon 
smolts in the Columbia River when total dissolved gas levels are managed to 120 percent in 
the tailrace. This estimate is based on smolt monitoring information collected between 1995 
and 2007. 

When the in-river total dissolved gas levels are below 120 percent, few adult fish (in some 
cases none) display signs of gas bubble trauma. Investigators have observed adult tolerance 
to total dissolved gas and hypothesized that it was attributable to the migration depth of 
adult salmonids. Depth-sensitive radio tags used in adult migration studies confirmed that 
adults migrate at depths up to 4 meters and find depth compensation protection from gas 
bubble trauma. For every meter below the surface water, a reduction of 10 percent total 
dissolved gas is measured in the water column. Resident fish and aquatic invertebrates in the 
Columbia River downstream of Bonneville Dam have been monitored by National Marine 
Fisheries Service for signs of gas bubble disease from 1993 to 1998. There were no signs of 
gas bubble disease observed in the aquatic invertebrates examined. There was a low 
incidence of gas bubble disease (less than one percent) in resident fish examined in 1993 
and 1995 while in 1994, 1997 and 1998 none of the fish observed had signs of gas bubble 
disease. Signs of gas bubble disease were prevalent in 1996 but this was a high flow year 
with large volumes of involuntary spill and total dissolved gas levels above 120 percent in 
the tail races of dams. Given the past monitoring of gas bubble disease, the levels requested 
in this petition strike a reasonable balance between increased survival due to reduced turbine 
mortality and the risk of mortality from gas bubble disease. 

c) Adequate data will exist to determine compliance with the standards: 

Physical in-river total dissolved gas monitoring will be conducted at the tailraces of 
McNary, John Day, The Dalles, and Bonneville Dams. Hourly data will be available on 
the Corps' website. The Corps has submitted a physical monitoring plan. The physical 
monitoring plan of action is available at: 
http://www.nwdwc.usace.army.mil/tmt/wq/tdg monitoring/2010-14 final.pdf 
Implementation of the physical monitoring plan will ensure that data will exist to 
determine compliance with the standards for the voluntary spill program identified in this 
Order. The Corps will report each year's physical monitoring results to DEQ. 
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d) Biological monitoring is occurring to document that the migratory salmonid and 
resident biological communities are being protected: 

The corps has submitted a biological monitoring plan. Biological monitoring will occur 
according to the "Fish Passage Center Gas Bubble Trauma Monitoring Program Protocol 
for Juvenile Sahnonids" document, available at: ftp://ftp.fbc.org/gbtprogram/ . Juvenile 
sahnonids will be collected at Bonneville and McNary Dams and examined and evaluated 
for incidence of gas bubble trauma, and will be assigned ranks based on severity of their 
symptoms. The corps will report each year's biological monitoring results to the DEQ. 

Order 

1. The Enviromnental Quality Commission approves a modification to the 110 percent total 
dissolved gas water quality standard for voluntary fish passage spill at McNary, John Day, 
The Dalles and Bonneville Dams on the Lower Columbia River, subject to the following 
conditions: 

(i) A modified total dissolved gas standard for the Columbia River applies: 

a) during the voluntary spill period from midnight on Apr. 1 to midnight on Aug. 31 
for the purpose of fish passage; and 

b) during any period of voluntary spill that occurs outside the periods specified in 
l(i)(a) above, ifthe spill is for the purpose of Spring Creek Hatchery fish release, 
maintenance activities and/or biological or physical studies of spillway structures and 
prototype fish passage devices, then the U.S. Army Corps of Engineers must have 
approval from the Department prior to such spill. The corps must notify the DEQ 
in writing describing the action, the purpose of the action and dates of action at 
least one week prior to the voluntary spill for the purpose of informing DEQ and 
having the DEQ make a final determination of approval. The U.S. Army Corps of 
Engineers will conduct physical and biological monitoring during these periods of 
voluntary spill. 

(ii) The modified total dissolved gas criteria will apply for five-years, 20l 0, 2011, 2012, 
2013 and 2014. 

(iii) Spill must be reduced when the average total dissolved gas concentration of the 12 
highest hourly measurements per calendar day exceeds 120 percent of saturation in 
the tail races of McNary, John Day, The Dalles, and Bonneville Dams monitoring 
stations. 

(iv) Spill must be reduced when instantaneous total dissolved gas levels exceed 125 
percent of saturation for any 2 hours during the 12 highest hourly measurements per 

Item H 000016 



Attachment D 
June 18-19, 2009, EQC meeting 
Page4 of4 

calendar day in the tailraces of McNary, John Day, The Dalles, and Bonneville Dams 
monitoring stations. 

(v) If either 15 percent of the fish examined show signs of gas bubble disease in their 
non-paired fins, or five percent of the fish examined show signs of gas bubble trauma 
in their non-paired fins where more than 25 percent of the surface area of the fin is 
occluded by gas bubbles, the DEQ director will halt the spill program. 

(vi) The Corps must provide written notice to DEQ within 24 hours of any violations of the 
conditions in the modification as it relates to voluntary spill. Such notice must include 
actions proposed to reduce total dissolved gas levels or the reason(s) for no action. 

(vii) No later than Dec. 31 for each year of this waiver, the corps must provide an annual 
written report to DEQ detailing the following: 
a) flow and runoff descriptions for the spill season; 
b) spill quantities and durations; 
c) quantities of water spilled for fish versus spill for other reasons for each project; 
d) data results from the physical and biological monitoring programs, including 

incidences of gas bubble trauma; 
e) description and results of any biological or physical studies of spillway structures 

and prototype fish passage devices to test spill at operational levels; and 
f) progress on implementing the gas abatement measures contained in the 2002 Lower 

Columbia River total dissolved gas total maximum daily load and other gas 
abatement activities identified through adaptive management. 

(viii) If requested, the corps must report to the commission on any of the above matters or 
other matters relevant to this order. 

(ix) The commission reserves the right to tenminate or modify this modification at any time. 

Adaptive Management 

The process for reviewing the implementation of the 2002 Lower Columbia River total dissolved 
gas total maximum daily load will continue. The Washington State Department of Ecology will 
convene an advisory group with representatives from Oregon DEQ, tribes, federal and state 
agencies to evaluate appropriate points of compliance for this total maximum daily load. Based 
on these fmdings, further studies may be needed, and structural and operational gas abatement 
activities will be redirected or accelerated if needed. 

Dated: ON BEHALF OF THE COMMISSION -------

Director 
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• Water plunging from a dam 
entrains air (oxygen and nitrogen). 

• Water pressure forces the gas into 
solution (dissolves the gas). 

• Spilling water over dams increases 
the level of total dissolved gas in the 
. 

river. 

• Total dissolved gas levels above 
110 percent of saturation can cause 
gas bubble trauma in fish. 

2 



• Gas bubble trauma is caused by gas 
bubbles forming in the cardiovascular 
system of aquatic species. 

• Gas bubbles block the flow of blood and 
respiratory gas exchange. 

• Gas bubble trauma is a function of the 
level of total dissolved gas and length of 
exposure. 

• Fish may compensate for increased total 
dissolved gas by diving to greater depth 

One meter depth = 10 percent reduction 3 



Oregon Administrative Rules 340, Division 41: 

OAR 340-041-0031 
• 110 percent applies everywhere at all times, except when 

stream flow exceeds the 10-year, seven-day average flood 
flows 

• 105 percent applies in hatchery-receiving waters and other 
waters of less than two feet in depth 

OAR 340-041-0104 
Water quality standards and policies specific to the mainstem Columbia 

River 
• (3) Total Dissolved Gas. The [c]ommission may modify 

the total dissolved gas criteria in the Columbia River 
for the purpose of allowing increased spill for salmonid 
migration. 

• This is the waiver request and action before the . . 
comm1ss1on. 4 



• On January 9, 2009 the federal government 
submitted a request to renew the existing total 
dissolved gas waiver to the 11 Oo/o standard for the 
purpose of fish passage 

•Current waiver expires August 31, 2009. 
• New waiver would resume fish passage spill in April 2010. 

Joint Federal Government Request 
• U.S. Army Corps of Engineers (lead agency) 

• U.S. Fish and Wildlife 
• NOAA National Marine Fisheries Service 

' 

EQC issued the first Total Dissolved Gas Waiver in 
1994 5 



DEQ recommends that the EQC grant this waiver as 
requested by the federal government with the following 
modifications: 

1. DEQ recommends that a seasonal waiver be issued to the U.S. Army 
Corps of Engineers instead of the requested year-round waiver. 

DEQ recommends a modified total dissolved gas standard for the 
Columbia River: 

a) during the fish passage voluntary spill period from midnight on 
April 1 to midnight on August 31 for the purpose of fish passage; 
and· 

' 

b) the U.S. Army Corps of Engineers must have approval from DEQ 
prior to any voluntary spill, for the purpose of Spring Creek 
Hatchery release, biological or physical studies of spillway 
structures and prototype fish passage devices to test spill at 
op~rational levels, that occurs outside the periods specified in 
above. 
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2. DEQ recommends removing the 115 percent forebay total 
dissolved gas limit and monitoring due to the findings presented to the 
total dissolved gas adaptive management team. 

DEQ recommends managing fish passage spill to a 120 percent limit 
as measured in the tailrace of each dam. 

3. Include an adaptive management component as specified in the 2002 
total maximum daily load standard to manage long-term 
implementation. 

The recommended waiver includes: 
·•Five-year duration, 2010 - 2014 
•Physical and biological monitoring 
• End-of-year reporting 

[''"' 
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The waiver provides a balance between: . 

Benefit: 
increased fish survivorship from fish passage spill 

(Endangered Species Act) 

and 
II 

Risk: 
increased gas bubble trauma from increased total 

dissolved gas levels due to spill. 
(Clean Water Act) 

8 





• The NOAA National Marine 
Fisheries Service identified spill 
as the safest and most effective 
tool available for fish passage 
past the dams. · 

• Spill reduces the time fish 
spend at the dam 

Fish are pumped into the transport vessel 
i4 -~~ 

River Barge Truck 
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Turbine passage 

Barge. or truck transport 

Zero to 
2°/o 

7 to 14°/o 

Unknown 

ColumbiafSnake River System 
iuenile Fi11t Pu1age Rcnitet 

~;q1;551~~ 
11
'"'"·" cio1.ur.1e11\ 

AIV!A 
tbt::k ftictllr"l ,; 

SNAKE 
Rl\l!fl 

10 



• Current waiver expires 
August 31, 2009 

•New waiver requested 
to start in 2010 

• Requires biological 
monitoring for gas 
bubble trauma 

• Requires physical 
monitoring 

• Limits total dissolved 
gas to the average of 
the highest 12 hours per 
day: 

•120 percent 
tailrace, below the 
dam 
• 125 percent for 
two hours per day 



•Seasonal waiver for the purpose of fish passage, April 1 to August 31, 
and 10-days in March for Spring Creek Hatchery; 

• However, spill for the purpose of maintenance activities and 
biological or physical studies of spillway structures and prototype 
fish passage devices allowed with prior DEQ approval. 

• Provide an annual written report to DEQ on the previous year's 
monitoring results 

•Including an update on the 2002 total dissolved gas total maximum 
daily load implementation activities 

•The EQC reserves the right to terminate or modify the waiver at any 
time 

•Adaptive management component for total maximum daily load 
standard implementation 12 



• Bi-state total maximum daily load by Washington and Oregon, and 
approved by US EPA 

•Waiver is considered an interim solution to ultimately attaining the water 
quality standard of 110 percent in 2020 

•Implementation of the TMDL through adaptive management 

• The implementation plan incorporates actions described and analyzed by 
NOAA National Marine Fisheries and US Army Corps of Engineers 

• Short-term implementation relies on operational changes to reduce total 
dissolved gas and meet fish passage goals 

• Long-term implementation begins in 2010, requires spill to be managed 
with monitors at specified locations below the dams in the tailrace, and relies 
on structural changes at the dams to meet load allocations 
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The federal government is proposing the following waiver 
requirements to provide fish passage spill: 

• 120 percent total dissolved gas limit in each project's 
. area below the dam (tail race) 

• 115 percent total dissolved gas limit in each project's 
area above the dam (forebay) 

• Year-round waiver, to provide for: 
- Spill for fish passage, April through August 
- Spill tests outside the fish passage period 
- March spill for Spring Creek Hatchery releases 

• 5 year duration, 2010 - 2014 

• Physical and biological monitoring 

• End of year reporting 
16 



• 30 day public notice issued on February 19, 2009 

DEQ received four comment letters: 
1. Save Our Wild Salmon 
2. Columbia Riverkeeper 
3. Columbia River Inter-Tribal Fish Commission 
4. State, Federal and Tribal Fishery Agencies Joint Technical 

Staff Memo, signed by: 
•Columbia River Inter-Tribal Fish Commission 
• Idaho Department of Fish and Wildlife 
• Oregon Department of Fish and Wildlife 
• Washington Department of Fish and Wildlife 
•U.S. Fish and Wildlife Service 

· • Nez Perce Tribe 

Each supported the waiver recommended by DEQ 

17 



The EQC has two action alternatives: 

1. Approve the request with or without DEQ's recommended 
modifications. 
• To approve DEQ's recommendation, the EQC must 

make the four affirmative findings detailed in Attachment 
C, as specified in OAR 340-041-0104(3); 

(a) Failure to act would result in greater harm, 
(b) Reasonable balance of the risk, 
(c) Adequate data will exist to determine compliance, and 

(d) Biological monitoring will occur to document protection; 

2. Decline to approve the proposal. 
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State of Oregon 

Department of Environmental Quality Memorandum 

Date: 

To: 

From: 

Subject: 

Why this is 
Important 

May 22, 2009 .. i / 
(l ' 

Environmental Quality Co/4isj1~ :1 V 

Dick Pedersen, Director ~,i/ 
Agenda Item J, Action Item: 2008 Oregon Regional Haze Plan and new controls for 
PGE Boardman coal-fired power plant proposed rulemaking 
June 18-19, 2009 EQC Meeting 

Air pollution in the form of haze can travel hundreds of miles, affecting the quality 
of the viewing experience in scenic areas like Crater Lake National Park. To address 
this problem, the Environmental Protection Agency adopted the regional haze rule 
in 1999 to improve and protect visibility in 156 national parks and wilderness areas 
across the country. This rule requires states to adopt regional haze plans. To address 
the problem of regional haze in Oregon, DEQ has developed the 2008 Oregon 
Regional Haze Plan, which includes new controls for the PGE Boardman power 
plant. 

DEQ The Department of Environmental Quality recommends that the Environmental 
Recommendation Quality Commission adopt the following proposed plans and rules as revisions to 
and EQC Motion the Oregon State Implementation Plan: 

• Proposed new regional haze rules, Division 223, as presented in Attachment 
A-1; 

• Oregon Smoke Management Plan, Division 629, as presented in Attachment 
A-2; and 

• The "Oregon Regional Haze Plan for Implementing Section 308 of the 
Regional Haze Rule," as presented in Attachment A-3. 

DEQ also recommends that the EQC adopt the following related rule 
amendments: 

I 

• Proposed changes to the compliance extension contingency provision in the 
mercury rules, Division 228, as presented in Attachment A-4. 

After extensive review and consideration of over 1200 public comments, DEQ is 
recommending adoption of its initial Dec. 2008 rule proposal that includes new 
emission control requirements for the PGE Boardman power plant with one 
change, which would allow PGE to formally request a rule change to avoid 
installing S02 or Selective Catalytic Reduction controls, if and when PGE decides 
to permanently close the Boardman coal-fired power plant. t 

1 This proposed change can be found on pages 155 and 202 of the proposed Oregon Regional Haze Plan 
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Bacij;gmund and 
Need for 
Rulemaking 

Congress designated certain national parks and wilderness areas as Class I areas, 
where visibility was identified as an important value. Currently there are 1515 
Class 1 areas in the country. Oregon has 12 Class I areas, including Crater Lake 
National Park and 11 wilderness areas. Under the federal regional haze rule, states 
must develop plans thatwill improve Class 1 area visibility on the haziest days, 
the worst 20 percent, and ensure no degradation on the clearest days, the best 20 
percent, over the next 60 years. This long time frame recognizes the many 
challenges faced in reducing haze across the country. This includes the need for 
very complex technical analysis covering thousands of different emissions 
sources, and the need for multi-jurisdictional coordination among states, federal 
land managers such as the US Forest Service and National Park Service, EPA, 
Native American tribes, and many other stakeholders. The goal of the regional 
haze rule is to return visibility in Class I areas to natural background levels by the 
year 2064. 

The purpose of this rulemaking is to adopt the first in a series ofregional haze 
plans for Oregon's 12 Class I areas. The largest and most significant part of the 
regional haze rule is the requirement to evaluate best available retrofit technology, 
known as BART, for older industrial sources built before 1977, when federal 
rules were adopted to protect visibility in Class I areas from new industrial 
sources. Some of these older sources are still uncontrolled and have significant 
visibility impacts in Class I areas. In addition to the BART requirement, the 
regional haze rule requires states to show how reasonable progress is being made 
to reduce haze by a benchmark called the 2018 Milestone. Regional haze plans 
must include a long-term strategy to identify actions the state will take to reduce 
haze over the next ten years. 

Thirteen western states coordinated regional haze planning efforts through an 
organization called the Western Regional Air Partnership2

, and through individual 
consultation with neighboring states. DEQ consulted with Washington, 
California, Nevada, and Idaho air agencies, as well as the US Forest Service and 
the National Park Service. At five year intervals states will develop updates to 
their regional haze plans, showing the latest visibility analysis, the current status 
for meeting reasonable progress milestones and proposed emission reduction 
strategies for making incremental progress in haze reduction. 

' 
Overview of the Oregon Regional Haze Plan and Requirements for PGE 
Boardman 

The 2008 Oregon Regional Haze plan consists of the following: 

1) Comprehensive review of visibility conditions in each of Oregon's 12 Class I 
areas, showing major pollutants and sources causing haze, and a projection of 
statewide emissions and visibility conditions in 2018; 

2 http://VV\V\V.wrapair.org/about/0309vvraptnap.pdf 

Item J 000002 



Agenda Item J Action Item: 
2008 Oregon Regional Haze Plan and new controls for PGE Boardman coal-fired power plant. 
June 18-19, 2009 EQC Meeting 
Page 3of16 

2) Summary ofDEQ's BART evaluation of the PGE Boardman coal-fired power 
plant and other sources potentially subject to BART, including new rules for 
emission controls for PGE Boardman; 

3) Reasonable progress demonstration for the best and worst visibility days, 
related to the 2018 Milestone benchmark; 

4) Long-term strategy that describes sources that will be evaluated in the next 10 
years to make visibility improvements; and 

5) Summary of the consultation and coordination process with neighboring 
states, Tribes, and federal land managers. 

Additional information on parts two, three and four are described below. 
Discussions of parts one and five above can be found in Chapters 6-9 and 13 of 
the proposed Oregon Regional Haze Plan. See also Attachment A-5: Executive 
Summary from the Oregon Regional Haze Plan. 

The most significant action associated with the 2008 Oregon Regional Haze Plan 
is DEQ's proposed rule requiring emission controls at the Boardman coal-fired 
power plant. This proposed action would provide the largest environmental 
benefit of any strategy in the plan, and have the largest fiscal impact. 

Summary ofDEQ's BART Evaluation 

Under BART, states must evaluate pre-1977 major industrial sources to determine 
which have significant visibility impacts, and would therefore need to reduce 
emissions through changes in plant operations or by retrofitting with new 
pollution controls. DEQ evaluated over 100 sources and found ten to be BART
eligible by meeting certain criteria in the federal rule. One of these ten sources 
was the PGE Boardman coal-fired power plant. DEQ's visibility modeling 
analysis showed that the PGE Boardman plant caused considerably greater 
visibility degradation than any other BART-eligible source. Four other sources, 
listed on page 6, had visibility impacts just over the significant impact level, 
while the remaining five did not. The Boardman plant was evaluated for BART 
controls, while the other four sources chose to reduce their emissions by making 
changes to their operations and taking enforceable permit limits. The proposed 
rules accompanying the Oregon Regional Haze Plan apply to PGE Boardman and 
the four other sources taking permit limits. 

DEQ's air quality assessment of PGE Boardman coal-fired power plant 

The PGE Boardman plant is a 600 megawatt coal-fired electric generating plant. 
Originally permitted in 1977, PGE Boardman is Oregon's only coal-fired power 
plant, and represents approximately 20 percent of PGE's total energy generating 
capacity. The facility currently emits about 25,000 tons of air pollution per year. 
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DEQ's visibility modeling analysis shows that sulfur dioxide and nitrogen oxide 
emissions from this facility can travel more than 200 miles, significantly 
degrading visibility in 14 Class I areas in Oregon, Washington, and Idaho. The 
modeling analysis also shows these emissions significantly degrade visibility in 
the Columbia River Gorge National Scenic Area and contribute to acid 
deposition, which can threaten important Native American cultural resources such 
as ancient rock images. DEQ's modeling analysis shows that the highest visibility 
degradation occurs at the Mt. Hood Class I Area and in the Columbia River 
Gorge. DEQ's modeling analysis can be found at 
http://www.deg.state.or.us/ag/haze/docs/modelingAnalysis.pdf 
Based on this analysis, DEQ developed its emission control proposal for the PGE 
Boardman facility with three environmental priorities in mind: 

1) Meet federal requirements for BART; 

2) Minimize Boardman's NOx and S02 emissions to help Oregon demonstrate 
that reasonable progress is being made toward the 2018 Milestone; and 

3) Minimize Boardrnan's NOx and S02 emissions to improve visibility and better 
protect Native American cultural resources in the Columbia River Gorge. 

While the first priority meets the federal requirements for BART, the other two 
priorities go beyond BART to provide extra environmental protection. As 
described below, this is expected to provide significant visibility improvements 
and a general benefit to public health. 

DEQ's emission control proposal for PGE Boardman 

Based on DEQ's assessment of visibility impacts from the PGE Boardman 
facility, a two-phased approach for installing controls was developed that would 
reduce total emissions by 81 percent, or about 21,000 tons per year, and reduce 
peak visibility impacts in the 14 Class I areas by an average of 83 percent. Phase 
one controls would cut sulfur dioxide, nitrogen oxides, and particulate matter 
emissions by about 17,000 tons per year, while the phase two controls would 
provide additional reduction of 4,000 tons per year ofNOx. The total cost of these 
controls would be approximately $471 million. The following summarizes DEQ's 
proposed controls: 1 

• Phase one NOx controls: New low-NOx burners with modified overfire air 
control system, at a cost of $32.6 million, which would cut NOx emissions by 
4,800 tons per year, for a 46 percent reduction. These controls must be 
installed by July 2011.3 

3 The proposed rules would allow DEQ to grant an extension to July 2014, if it is demonstrated that the proposed 
emission limit cannot be achieved with these combustion controls. If an extension is granted, PO-E Boardman would 
need additional time to install other controls (which can meet this limit), which accounts for the 2014 installation date. 
l-Iowever, even if an extension is granted, the low NOx Burners and modified overfue air system would still be insta11ed 
by July 2011. 
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• S02 controls: Semi-dry flue gas desulfurization, at a cost of$247 million, 
which would cut S02 emissions by 12,000 tons per year for an 80 percent 
reduction. These controls must be installed by July 2014. These controls are 
compatible with the mercury controls required by 2012. See the mercury rule 
amendments described on page 7. 

• Particulate matter controls: Pulse jet fabric filter. These controls are a side 
benefit and part of installing the S02 controls and would supplement the 
existing electrostatic precipitator. This installation would cut particulate 
matter emissions by 122 tons per year for a 29 percent reduction. These 
controls must be installed by July 2014. 

The combination of the above controls meets BART requirements. 

Tn addition, DEQ recommends phase two NOx controls. 

Phase two NOx control is selective catalytic reduction, at a cost of$191 million, 
which would cut NOx emissions by an additional 4,000 tons per year for an 
additional 38 percent reduction. These controls must be installed by July 2017. 

The phase two NOx controls go beyond BART and were recommended for several 
reasons. The controls would reduce the magnitude of PGE Boardman's visibility 
impacts in 14 Class I areas, as described above, and would increase the total NOx 
reduction from 46 to 84 percent, which is a significant reduction and consistent with 
the 80 percent reduction from the proposed S02 controls. There is also a need for 
demonstrating reasonable progress and greater visibility improvement by the 2018 
regional haze milestone. Additionally, these controls would reduce acid deposition 
and improve visibility in the Columbia River Gorge, and provide general benefits to 
air quality and public health. 

BART-eligible sources taking federally enforceable permit limits 

As mentioned above, there were four BART-eligible sources that had much 
smaller visibility impacts than PGE Boardman, yet were still over the significant 
impact level. EPA guidance allows BART-eligible sources to take a federally 
enforceable permit limit if they permanently lower their emissions so that the 
ambient concentration stays below this significant impact level. The federal 
regional haze rule requires enforceable limits to be in place before submitting the 
state regional haze plan to EPA. Sources that take these enforceable limits are not 
subject to further evaluation for BART controls; however, as with other emission 
sources, they will be re-evaluated in the future for reasonable progress purposes, 
as part of the long-term strategy. The air quality permits for these four sources 
have been modified to meet these emission limits. 

• PGE Beaver power plant is a 558 megawatt electric generating plant located 
in Clatskanie, Oregon. This plant is reducing its emissions by using a cleaner 
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ultra-low sulfur diesel fuel blend as a backup fuel in its steam gas turbines, 
and by limiting the amount of ultra-low sulfur diesel fuel it can burn in any 
given day. 

• International Paper (formerly Weyerhaeuser) is a containerboard plant 
located in Springfield, Oregon. The plant will soon begin work on repairs that 
will reduce its emissions, and show compliance through operational limits and 
monitoring. In the interim, limits on both operation and oil use will apply, 
especially during periods of inspection and maintenance of damaged 
equipment when emissions can vary. 

• Amalgamated Sugar is a sugar beet processing plant located in Nyssa, 
Oregon, near the Idaho border, which is currently closed. Since its air quality 
permit is still active, this facility will have an emission limit added to its 
current permit, which becomes effective ifthe facility resumes operation in 
the future. 

• Georgia Pacific, Wanna Mill is a pulp and paper manufacturing plant located 
near Clatskanie, Oregon. The mill is reducing its emissions by taking a permit 
limit based on permanently reducing oil usage, reconfiguring an emission 
control system to eliminate an incinerator later this year and applying 
production limits before and after the incinerator is eliminated. 

The reasonable progress demonstration for regional haze 

The first regional haze plan must show reasonable progress in meeting the 2018 
Milestone as a benchmark towards achieving natural conditions by 2064. DEQ 
relied on regional modeling conducted by the Western Regional Air Partnership 
to estimate visibility conditions in 2018 for each Class I area in Oregon, based on 
estimated emission reductions from BART sources, emission reductions from 
known "on-the-books" regulations, emissions and population growth projections 
for Oregon and the region, future estimates of fire emissions and other factors. In 
terms of meeting the 2018 Milestone, most Oregon Class I areas show a slower 
rate of progress for the 20 percent worst days, but meet the objective for no 
degradation for the 20 percent best days. The primary contributor to the slower 
rate of progress for the worst days was natural fire or wildfires and windblown 
dust. Another large contributor to the worst days in western Oregon Class I areas 
was commercial offshore shipping, for which few regulations have yet been 
developed. DEQ suspects forestry and other outdoor burning sources may also be 
contributing to the worse days, and will evaluate these sources under the long
term strategy, as described below. The phase two selective catalytic reduction 
controls for PGE Boardman will result in greater visibility improvement and 
reasonable progress by the 2018 Milestone. 
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The long-term strategy for future visibility improvements 

An important part of the Oregon Regional Haze Plan is the long-term strategy, 
which identifies ongoing efforts and new measures to improve visibility over the 
next 10 years. Examples of ongoing efforts include major new source review 
rules for new and expanding major industrial sources, DEQ's low emission 
vehicle standards for cars and trucks, federal emission standards for non-road 
engines and residential wood heating rules. In terms of new measures, the long
term strategy contains work commitments for DEQ to evaluate other industrial 
sources not covered by the BART rules, forestry prescribed burning, residential 
and rangeland burning, offshore commercial shipping and ammonia sources in 
order to determine potential visibility improvements by 2018. DEQ will work 
closely with EPA, federal land managers, appropriate stakeholders and tribal 
nations in conducting these evaluations, and preparing a report for the 2013 
regional haze plan update. 

Other actions proposed with this rulemaking 

1. Amendments to the mercury rule compliance extension contingency for 
PGE Boardman 

There are two changes related to this proposed rulemaking modifying existing 
rules that require PGE to reduce mercury emissions at the Boardman plan. These 
2006 rules allowed DEQ to grant a one-year extension to the July 2012 
compliance date if there are circumstances preventing compliance by that date. 
DEQ is proposing to change this extension contingency measure to two years, to 
reflect the timeframe for installing S02 controls for BART in 2014. Since the S02 
and mercury controls share some of the same control equipment, it is advantageous 
for them to be installed at the same time. PGE Boardman may use an existing 
electrostatic precipitator to control mercury emissions until the S02 controls are 
installed. However, it is possible this could result in contamination of the fly ash, 
which is a valuable byproduct sold for making concrete. As a result, DEQ is also 
proposing to add fly ash contamination as a reason for granting a two-year extension 
to 2014. 

2. Incorporates changes made to the Oregon Smoke Management Plan into 
the State Implementation Plan 

This proposed rulemaking also incorporates changes made to the Oregon Smoke 
Management Plan into the State Implementation Plan. The Oregon Department of 
Forestry, in consultation with DEQ, revised the Oregon Smoke Management Plan 
in November 2007 and included new visibility protection provisions. These are 
referenced in the Oregon Regional Haze Plan, and include voluntary measures to 
protect Oregon Class I areas when burning inside or upwind of a Class I area. No 
changes to the updated Oregon Smoke Management Plan were made as part of 
this regional haze rulemaking, but any change to Oregon Smoke Management 
Plan requires a State Implementation Plan revision. 
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Effects of Rule As described above, if this proposed rulemaking is adopted, it would have the 
following effects: 

1. Require new controls for the PGE Boardman plant. Reduces PGE Boardman's 
peak visibility impacts by 83 percent among other improvements. DEQ would 
revise the plant's air permit after adoption of this proposed rulemaking. 

2. lnclude enforceable permit limits for four BART-eligible sources. Reduces 
the emissions from these sources permanently, to below a level that would cause a 
significant visibility impact. These sources have already had their air permit 
revised in order to take this option, except for Amalgamated Sugar, which is 
currently shutdown. 

3. Adopt the Oregon Regional Haze Plan as part of the State Implementation 
Plan. DEQ would submit this plan and all the associated rulemaking to EPA for 
approval as a State Implementation Plan revision. This plan serves as a legal 
commitment, similar to other rules and plans submitted to EPA, on how Oregon is 
going to meet this federal rule. 

4. Amend the mercury rules to align the installation of mercury controls to S02 
controls for PGE Boardman. This rule change would not be submitted to EPA, as 
it is not a State Implementation Plan revision and would take effect immediately. 
However, as described above, this is only a change to a contingency measure that 
is triggered if PGE requests an extension to the proposed 2012 compliance date. 

5. Jn corporate the Oregon Smoke Management Plan into the State 
Implementation Plan. This plan is an appendix in the Oregon Regional Haze Plan, 
and would be submitted to EPA for approval as a State Implementation Plan 
revision with the rest of this proposed rulemaking. 

Fiscal Impact: 

• lnstalling new pollution control technology on the facility will represent a major 
capital investment and cost to the owners of the Boardman power plant. Total 

' capital costs for the full suite ofNOx and S02 controls are estimated at 
approximately $471 million by2018. It is possible that these costs would be 
passed on to customers served by the Boardman plant through increased electric 
rates which DEQ estimates will average about three to four percent by 2018. 
This potential rate increase will be contingent on future actions taken by the 
Oregon Public Utility Commission. Pending Public Utility Commission 
approval, these rate increases would likely phase in over time, beginning with 
rate increases averaging 0.2 to 0.3 percent between 2011 and 2014, two to three 
percent between 2014 and 2017, with a maximum of three to four percent by 
2018. 
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Commission 
Authority 

Stakeholder 
Involvement 

• DEQ anticipates no significant fiscal impact to the four other BART-eligible 
industrial sources that have accepted federally enforceable permit limits or their 
customers from the proposed new emission limits, because these limits do not 
require any significant capital investment in these facilities. These sources did 
not identify any significant fiscal impacts during the comment period or at the 
time their air permits were modified. 

• No other fiscal or economic impacts are expected from the rest of the proposed 
regional haze plan. · 

• DEQ's fiscal advisory committee agreed that there will be a general positive 
economic impact to public health and the environment resulting from the 
reduction of21,000 tons per year ofair pollution from PGE Boardman. Even 
though these benefits cannot be quantified, the committee agreed they should be 
acknowledged in principle. 

For a more detailed summary of the fiscal and economic effects of this proposal see 
Attachment E: Statement of Need and Fiscal and Economic hnpact. 

The commission has authority to take this action under ORS 468.020, 468A.025, 
468A.035, 468A.310 and 477.013. 

A regional haze/BART workshop was held in Portland in 2007, and was attended by 
industry, environmental representatives and the public. During 2007 and 2008 DEQ 
met with environmental and industry groups to discuss various aspects of the BART 
requirements. DEQ also met with EPA and federal land managers during the 
preparation of the Oregon Regional Haze Plan, and participated in numerous 
Western Regional Air Partnership meetings with neighboring states preparing 
similar regional haze plans. DEQ met with several tribes in addition to the tribal 
nations in the Western Regional Air Partnership. During this time, DEQ also 
worked with Oregon Department of Forestry to adopt, through a public process, 
regional haze-related provisions into the Oregon Smoke Management Plan. 

In October 2008, DEQ convened a fiscal advisory committee to review the 
economic impacts associated with this proposed rulemaking, with emphasis on the 

·' costs related to the proposed controls for PGE Boardman. The committee had a wide 
range of membership; from utility, power and energy organizations, to small 
business groups, environmental, health, and tribal interests. The committee met in 
October 2008, as described above, and again in January 2009 after DEQ received 
comments from PGE proposing alternatives to DEQ's proposal for BART and 
reasonable progress. 

Public Comment The public comment period began December 1, 2008, and ended January 30, 
2009. This 60-day comment period was twice the length of most DEQ 
rulemakings. In response to PGE's proposal described below, which DEQ 
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received as a public commeut, DEQ extended the public comment period by two 
weeks. 

There were five public hearings held in Portland, Eugene-Springfield, Medford, 
Hermiston and The Dalles. A total of 11 l persons attended the hearings, and 45 
provided testimony. DEQ received over 1200 comments, mostly via email, with 
61 written comments received. As a result of the extensive public comments and 
additional time needed for review and evaluation of these comments, this 
proposed rulemaking was rescheduled from the April 2009 EQC meeting to the 
June 2009 EQC meeting. 

Summary of the public comments 

The summary of comments and DEQ's responses can be found in Attachment B: 
Summary of Public Comments and Agency Responses, and Attachment C: 
Hearing Officer's Report on Public Hearings. 

POE's proposed decision points: 

On December 17, 2008, POE submitted comments on this rulemaking requesting 
DEQ consider adding two decision points or closure options to the proposed 
rules, which would allow POE the option of decommissioning the Boardman 
plant rather than investing in additional air pollution controls. The first decision 
point in 2012 would allow POE to decide to close the plant and operate it without 
additional controls until 2020, and the second in 2015 would allow POE to decide 
to close the plant and operate it without additional controls until 2029. POE cited 
the need for these two closure options as being primarily related to the impact and 
costs of upcoming carbon regulations to address global warming. POE noted that 
these closure options would: (!)provide needed flexibility in making critical 
planning decisions about the future of the plant; (2) allow sound economic 
decisions to be made for POE's customers; and (3) satisfy DEQ's regulatory 
needs as alternate ways of meeting the BART and reasonable progress 
requirements. 

Summary of key comments and DEQ responses 
l 

The following represents some of the key comments DEQ received on this 
rulemaking. DEQ's detailed response to these comments can be found in 
Attachment B: Summary of Public Comments and DEQ Responses. Several of 
the topics raised in the comments below are also discussed in the key issues 
section on page 12 of this report. 

• PGE's decision point proposal. Most of the comments in favor of POE'S 
decision point closure options cited the importance of giving POE the 
flexibility to make sound economic decisions in the future when carbon 
regulations are known. POE and others also commented that these decision 
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points would still allow DEQ to meet BART and reasonable progress 
requirements. See DEQ responses #19-21, 23-25 in Attachment B. 

• Overall stringency and installation timeline ofDEQ's proposed 
controls for PGE Boardman. Those in favor of more stringency stated 
that the proposed NOx and S02 emission limits did not reflect the lowest 
levels achievable using this control technology. There were also many 
comments advocating faster installation of controls than proposed, such as 
requiring S02 controls in 2013 instead of2014. See DEQ responses #1-
9,11,12,16. 

• Selective catalytic reduction requirements. There were many comments in 
favor ofrequiring selective catalytic reduction controls as BART. In contrast, 
many opposed selective catalytic reduction controls as being too stringent and 
expensive. See DEQ responses #6,11. 

• Overall cost of the proposed controls for PGE Boardman is too 
expensive. Many comments cited selective catalytic reduction controls as 
being too expensive, and that the overall estimated cost of$471 million 
would have major impacts on the economy, energy supply, and electricity 
rates, which could ultimately force the plant to shutdown. See DEQ 
responses #11,13,15,18,52. 

• Proposed compliance date extension contingency measures for phase 
one NOx and mercury. There was some opposition to allowing DEQ to 
grant compliance date extensions for installing phase one NOx controls 
and mercury controls via contingency measures. See DEQ responses #3, 
14,48. 

• Adequacy ofDEQ's BART evaluation for other industrial sources. There 
were a number of comments on the BART evaluation of other industrial 
sources besides PGE Boardman, mostly related to modeling and selection of 
sources to be evaluated for BART controls. See DEQ responses #35-37. 

• Adequacy of the reasonable progress demonstration. Several comments 
noted that since most Oregon Class I areas showed a slower rate of progress 
than the 2018 Milestone more controls should be required. See DEQ response 
#38. 

• Comments on DEQ's proposed evaluation of fire sources under the long
term strategy. There were several comments and questions on the proposed 
evaluation of forestry prescribed burning, and how DEQ would address fire 
sources in general. See DEQ response #41. 
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Key Issues 

• Failure of the plan to address other issues besides Class I visibility. There 
were many comments from the general public that this rulemaking was too 
limited in scope, and should be addressing visibility in the Columbia River 
Gorge, general air quality impacts, public health and global warming. See 
DEQ responses #46-50, 54. 

Has DEQ identified the appropriate controls for PGE Boardman? 

As described in this report, DEQ' s visibility modeling for PGE Boardman 
showed this plant to be one of the most significant single sources of haze 
pollution in Oregon, impacting 14 Class I areas in Oregon and Washington, 
within a 200 mile radius of the plant, and accounting for half of the Class I 
visibility impacts from the five BART sources that were modeled. Its highest 
impact at the Mt. Hood Class I Area is approximately nine times the significant 
impact level, and about seven times this level at the Columbia River Gorge. In 
addition, the NOx and S02 emissions from PGE Boardman contribute to acid 
deposition in these 14 Class I areas and the Columbia River Gorge. 

As noted above, during the public comment period there were many comments 
on the stringency and overall estimated cost of $471 million for the proposed 
controls for PGE Boardman. Some argued the costs were too high, while 
others argue for greater stringency and faster implementation of these controls. 

DEQ conducted an exhaustive three-year evaluation of the appropriate controls 
for this facility, researching numerous control technologies and recent retrofits 
across the country for similar power plants.DEQ also hired an independent 
consultant, Eastern Research Group, with extensive expertise in coal plant 
control technology, to assist in the control evaluation. DEQ staff reviewed over 
30 different types and combinations of control technologies, evaluating the 
cost and control efficiencies of each, and the engineering requirements for 
retrofitting the Boardman plant and worked closely with PGE plant engineers 
during this evaluation. DEQ made additional assessments on the shortest time 
feasible for installation, and set emission limits that were the highest 
achievable, yet reflect the use of proper averaging times, and account for 
normal fluctuations in emissions that would ensure compliance with permit 
limits. The end result was a suite of emission controls

1
for PGE Boardman that 

is both stringent and cost-effective, and complies with the regulatory 
requirements for BART and reasonable progress. 

In addition to general comments on the stringency and cost, there were specific 
comments on the proposed phase two selective catalytic reduction controls. 
Some argued that selective catalytic reduction controls should be included as 
part of the BART controls and required by2014, while others strongly opposed 
these controls as being too stringent and expensive, not providing enough 
visibility improvement to be justified or that DEQ was unfairly singling out 
PGE Boardman for additional controls. 
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The magnitude ofPGE Boardman's visibility impacts in 14 Class I areas was a 
key factor in DEQ recommending selective catalytic reduction controls. 
Without the selective catalytic reduction controls, the NOx reduction is only 46 
percent, and the combined total emission reduction only 66 percent. With 
selective catalytic reduction controls, the total NOx reduction increases to 84 
percent, and the combined total emission reduction to 81 percent. The overall 
cost-effectiveness of selective catalytic reduction, combined with phase one 
NOx controls, is nearly the same as the S02 controls on a cost per ton basis. 
Additionally, there is more visibility improvement from reducing NOx than 
S02 due to the fact that NOx contributes slightly more to haze formation than 
S02. 

DEQ did not recommend selective catalytic reduction controls as BART due to 
cost and implementation concerns. Although selective catalytic reduction is 
considered cost effective, the cost is about six times more than the phase one 
NOx controls, yet only provide about twice as much visibility improvement. 
DEQ also determined that installation of selective catalytic reduction would 
take longer than the five years allowed under the BART rules, due to the time 
needed for engineering, procurement, and construction and additional time 
needed for extensive modifications to the boiler to accommodate this retrofit. 

Overall, DEQ believes the phase one NOx controls combined with the S02 

controls to be the best approach to meet BART, and adding the phase two 
selective catalytic reduction controls are both necessary and justified. Over the 
next eight years the combination of these controls will reduce the plant's 
emissions by approximately 21,000 tons per year, reduce peak visibility 
impacts at the 14 Class I areas by an average of 83 percent, improve visibility 
by the 2018 Milestone, reduce visibility degradation in the Columbia River 
Gorge and provide general air quality and public health benefits. These controls 
will also help reduce the risk to important Native American cultural resources 
in the Gorge. The proposed controls are cost-effective and are realistically 
achievable for PGE. 

Should the proposed controls for Boardman inclnde the closnre option 
decisioft points proposed by PGE? 

DEQ does not support PGE' s closure options proposal. The preferred approach 
would be for PGE to request an alternate compliance path at a future time 
when the full extent of carbon regulations is known, when costs and tradeoffs 
have been evaluated and when a decision has been made on the future of the 
Boardman p !ant. 

EPA and federal land managers also questioned if PGE's proposal legally 
satisfies the BART and reasonable progress requirements. Their comments 
cited the lack of an evaluation of other BART controls that might be cost-

Item J 000013 



Agenda Item J Action Item: 
2008 Oregon Regional Haze Plan and new controls for PGE Boardman coal-fired power plant. 
June 18-19, 2009 EQC Meeting 
Page 14of16 

effective, and the visibility improvements such controls might provide, prior to 
the proposed closure dates. The federal BART rules require that all control 
technologies be evaluated with specific emphasis on the expected visibility 
improvements and requires full public review and comment of any BART 
determination. PGE also concluded no controls were needed for the 2015 
decision point, prior to the 2029 closure date. DEQ agrees these factors were 
not folly addressed in PGE's proposal for the 2012 decision point and that the 
proposal does not address the required 2018 Milestone and necessary visibility 
improvements. 

Proposed change: In response to PGE's proposal, DEQ has added provisions 
to the proposed Oregon Regional Haze Plan that would allow PGE to formally 
request a rule change to avoid installing S02 or selective catalytic reduction 
controls, if and when PGE decides to permanently close the Boardman coal- . 
fired power plant. 4 PGE would have to make this request well in advance of 
the required installation dates for these controls, allowing sufficient time for a 
full public process. In considering a request, DEQ would initiate a public 
rulemaking process involving participation by a fiscal advisory committee, 
stakeholder interests, tribal nations and the public. An opportune time for PGE 
to consider this option would be as part ofDEQ's 2013 regional haze plan 
update; although PGE could request a rule change at any time the decision has 
been made to close the Boardman facility. See Attachment A-6 for the 
proposed language. 

Should DEQ allow extensions to compliance dates for phase one NOx and 
mercury controls? 

There were many comments on the proposed compliance date extension 
contingency measures for phase one NOx and mercury controls. DEQ 
recommends retaining these measures as proposed. 

DEQ has proposed a stringent phase one NOx emission limit for the boiler at 
Boardman. PGE must combustion controls to meet these limits by July 2011 
and no extension would be granted for the installation of combustion controls. 
However, due to the unique design of the Boardman boiler, it is possible these 
combustion controls may not achieve the proposed limit. lf PGE fails to meet ' 
the required limit, there is a contingency measure in the proposed rules that 
will require PGE to install more costly pollution controls, known as a selective 
non-catalytic reduction system. If selective non-catalytic reduction system is 
necessary, DEQ will extend the phase one NOx compliance date to 2014 to 
allow for the engineering, fabrication and installation of these controls. The 
selective non-catalytic reduction system would be temporary, and would be 
either replaced or used in conjunction with the selective catalytic reduction 
controls required in phase two. 

4 This proposed change can be found on pages 155 and 202 of the proposed Oregon Regional-Haze Plan 
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Next Steps 

Attachments 

Available Upon 
Request 

The proposed revision to the mercury rules would extend the existing 
compliance extension contingency measure from one to tWo years. This 
proposal is not changing the default 2012 compliance date for installing 
mercury controls and existing rules allow DEQ to grant a one year extension if 
there are circumstances preventing compliance by that date. DEQ recommends 
changing this contingency measure to tWo years to align with the installation of 
S02 controls in 2014. S02 and mercury controls share some of the same control 
equipment and it is advantageous for them to be installed at the same time. In 
addition, DEQ recommends adding fly ash contamination as a reason for 
granting this extension. PGE Boardman may be able to use activated carbon 
injection with an existing electrostatic precipitator to control mercury emissions 
until the S02 controls are installed. There is a possibility that this process could 
contaminate the fly ash, make it unusable for concrete production and require 
landfill disposal. If this occurs, PGE could be granted a tWo-year extension 
rather than one. 

• If approved, DEQ will submit the Oregon Regional Haze Plan and 
accompanying regional haze rules, and Oregon Smoke Management Plan, 
to EPA as a revision to the Oregon State Clean Air Act Implementation 
Plan. 

• PGE Boardman's Title V Permit will be modified to reflect the new rules. 

A. Proposed Rulemaking 
1. Proposed new regional haze rules, Division 223 
2. Oregon Smoke Management Plan, Division 629 
3. 2008 Oregon Regional Haze Plan (electronic copy, see attached disc) 
4. Proposed amendments to mercury rules, Division 228 
5. Executive Summary from the Oregon Regional Haze Plan 
6. Proposed changes to Plan to address PGE decision points proposal 

(excerpt from the revised Plan) 
B. Summary of Public Comments and Agency Responses 
C. Hearing Officer's Report on Public Hearings 
D. Relationship to Federal Requirements Questions 
E. Statement of Need and Fiscal and Economic Impact 
F. Land Use Evaluation Statem~nt 

I. DEQ's Fiscal Impact Report 
2. DEQ Visibility and Acid Deposition Modeling Analysis of the PGE 

Boardman Power Plant 
3. Proposed Rulemaking Announcement 
4. Written comments received 
5. December 17, 2008 "decision points" comment letter from PGE 
6. DEQ's BART Report for PGE Boardman 
7. Rule Implementation Plan 
8. Legal Notice of Hearing 
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Approved: 
Section: 

Section: 

Division: 

~c=~r 
David Collier, Air Quality Planning Section 
Manager 

Report prepared by: Brian Finneran and Mark Fisher 
Phone: 503-229-6278 
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David Collier, Air Quality Planning Section 
Manager 
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Linda Hayes-Gar. an, Eastern Region Air 
Quality Manager 

Andy Ginsburg, Air Quality Administrator 

Report prepared by: Brian Finneran and Mark Fisher 
Phone: 503-229-6278 
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NOTE: Below are new rules for adoption. The redline/strikeout denotes changes made to the 
officially proposed rules in response to comment during the public comment period. The addition 
of the June 19, 2009 date was made to reflect the date for adopting these rules. There are two 
typo changes on page two, under 340-223-0030. One is in the section title, and the other is a zero 
inadvertently omitted from the O.Ql2 lb/mmBtu emission liillit for particulate matter, in 
subsection 340-223-0030(1 )( c). 

340-223-0010 
Purpose 

DEPARTMENT OF ENVIRONMENTAL QUALITY 
DIVISION 223 

REGIONAL HAZE RULES 

OAR 340-223-0020 through 340-223-0050 establish requirements for certain sources emitting 
air pollutants that reduce visibility and contribute to regional haze in Class I areas, for the 
purpose of implementing Best Available Retrofit Technology (BART) requirements and other 
requirements associated with the federal Regional Haze Rules in 40 § CFR 51.308, adopted Ally 
l, 1999as in effect on June 19, 2009. 

340-223-0020 
Definitions 
The definitions in OAR 340-200-0020 and this rule apply to this division. If the same term is 
defined in this rule and OAR 340-200-0020, the definition in this rule applies to this division. 
(!) "BART-eligible source" means any source determined by the Department to meet the criteria 
for a BART-eligible source established in the federal BART rule in 40 § CFR 51.308, Appendix 
Y to Part 51, "Guidelines for BART Determinations Under the Regional Haze Rule", and in 
accordance with the Regional Haze Rule under 40 § CFR 51.308(e), as in effect on June 19, 
2009Jaly 1, 1999. 
(2) "Best Available Retrofit Technology (BART)'' means an emission limitation based on the 
degree of reduction achievable through the application of the best system of continuous emission 
reduction for each pollutant that is emitted by an existing stationary facility. The emission 
limitation must be established, on a ease-by-case basis, taking into consideration the technology 
available, the costs of compliance, the energy and nonair quality environmental impacts of 
compliance, any pollution control equipment in use or in existence at the. source or unit, the 
remaining useful life of the source or unit, and the degree of improvement in visibility which 
may reasonably be anticipated to result from the use of such technology. 
(3) "Deciview" means a measurement of visibility impairment. A deciview is a haze index 
derived from calculated light extinction, such that uniform changes in haziness correspond to 
uniform incremental changes in perception across the entire range of conditions, from pristine to 
highly impaired. The deciview haze index is calculated based on the following equation (for the 
purposes of calculating deciview, the atmospheric light extinction coefficient must be calculated 
from aerosol measurements): 

Deciview haze index~ 10 ln, (b,x/l 0 Mm-1
) 
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Where bex1~ the atmospheric light extinction coefficient, expressed in inverse 
megameters (Mm-1

). 

( 4) "Subject to BART" means a BART-eligible source that based on air quality dispersion 
modeling causes visibility impairment equal to or greater than 0.5 deciview in any Class I area, 
at the 981

h percentile for both a three-year period and one-year period. 

340-223-0030 
BART Requirements for the fer the Foster-Wheeler boiler at the Boardman Coal-Fired 
Power Plant (Federal Acid rain program facility ORISPL code 6106) 
(1) Emissions limits: 

(a) On and after July 1, 2011, nitrogen oxides emissions must not exceed 0.28 lb/mmBtu heat 
input as a 30-day rolling average and 0.23 lb/mmBtu heat input as a 12-month rolling 
average. 

(A) If it is demonstrated by July 1, 2012 that the emission limits in (a) cannot be achieved 
with combustion controls, the Department may grant an extension of compliance to July 
1, 2014. 
(B) If an extension is granted, the nitrogen oxides emissions must not exceed 0.23 lb/mm 
Btu heat input as a 30-day rolling average on and after July 1, 2014. 

(b) On and after July 1, 2014, sulfur dioxide emissions must not exceed 0.12 lb/mmBtu heat 
input as a 30-day rolling average. 
(c) On and after July 1, 2014, particulate matter emissions must not exceed 0.1,212 lb/mmBtu 
heat input as determined by compliance source testing. 
( d) The emission limits in (a) through ( c) above do not apply during periods of startup or 
shutdown. 

(2) Compliance demonstration. Using the procedures specified in section (3) of this rule: 
(a) Compliance with a 30cday rolling average limit must be demonstrated within 180 days of 
the compliance date specified in section (1) of this rule. 
(b) Compliance with a 12-month rolling average must be demonstrated within 12 months of 
the compliance date specified in section (1) of this rule. 

(3) Compliance Monitoring and Testing 
(a) Compliance with the emissions limits in (l)(a) and (b) must be determined with a 
continuous emissions monitoring system (CEMS) installed, operated, calibrated, and 
maintained in accordance with the acid rain monitoring requirements in 40 CFR Part 75 as in 
effect on June 19/tpril 24, 2009. 

(A) The hourly emission rate in terms of lb/mmBtu heat input must be recorded each 
operating hour, including periods of startup and shutdown. 
(B) The daily average emission rate must be determined for each boiler operating day 
using the hourly emission rates recorded in (A), excluding periods of startup and 
shutdown. 
(C) 30-day rolling averages must be determined using all daily average emissions rates 
recorded in (B) whether or not the days are consecutive. 
(D) 12-month rolling averages must be determined using calendar month averages based 
on all daily averages during the calendar month. 

(b) Compliance with the particulate matter emissions limit in (I)(c) must be determined by 
EPA Methods 5 and 19 as in effect on June 19April 24, 2009. 

(A) An initial test must be conducted by January 1, 2015. 
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(B) Subsequent tests must be conducted in accordance with a schedule specified in the 
Oregon Title V Operating Permit, but not less than once every 5 years. 
( C) All testing must be performed in accordance with the Department's Source Sampling 
Manual as in effect on June 19April 2 11, 2009. 

( 4) Notifications and Reports 
(a) The Department must be notified in writing within 7 days after any control equipment 
(including combustion controls) used to comply with emissions limits in section (1) begin 
operation. 
(b) For NOx and S02 limits based on a 30-day rolling average, a compliance status report, 
including CEMS data, must be submitted within 180 days of the compliance dates specified 
in section (1 ). 
( c) If applicable, a compliance status report for the 12-month rolling average NOx limit in 
section (l)(a) must be submitted by August 1, 2012. 
(d) For particulate matter, a compliance status report, including a source test report, must be 
submitted within 60 days of completing the initial compliance test specified in section (3)(b ). 

340-223-0040 
Additional NO, Requirements for the Foster-Wheeler boiler at the Boardman Coal-Fired 
Power Plant (Federal Acid rain program facility ORISPL code 6106) 
(1) On and after July 1, 2017, nitrogen oxides emissions must not exceed 0.070 lb/mmBtu heat 
input, excluding periods of startup and shutdown. 

(a) Compliance with the NOx emissions limit must be determined with a continuous 
emissions monitoring system in accordance with OAR 340-223-0030(2) and (3). 
(b) The Department must be notified in writing within 7 days after any control equipment 
used to comply with the emission limit begins operation. 
(c) A compliance status report, including CEMS data, must be submitted by January 1, 2018. 

340-223-0050 
Federally Enforceable Permit Limits 
(1) Any BART-eligible source that causes visibility impairment less than 0.5 deciview in all 
Class I areas, at the 981

h percentile for both a three-year period and one~year period, based on a 
federally enforceable permit limit or limits, is not subject to BART. 
(2) If a BART-eligible source's federally enforceable permit limit will be terminated, and as a 
result the source will be subject to BART, the source is required to submit a BART analysis and 
install BART as determined by the Department prior to terminating the federally enforceable 
permit limit. 
(3) The Foster-Wheeler boiler at The Amalgamated Sugar Company plant in Nyssa, Oregon 
(Title V permit number 23-0002) is a BART-eligible source, and air quality dispersion modeling 
demonstrates that it would be subject to BART while operating. However, it is not operating as 
of June l 9April 21, 2009, and therefore is not subject to BART. Prior to resuming operation, the 
owner or operator of the source must either: 

(a) Submit a BART analysis and install BART as determined by the Department by no later 
than July 1, 2014 or before resuming operation, whichever is later; or 
(b) Obtain and comply with a federally enforceable permit limit assuring that the source's 
emissions will not cause the source to be subject to BART. 
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NOTE: The Oregon Smoke Management Plan was adopted by the Oregon Department of 
Forestry in November 2007. No changes were made to the plan as part of the proposed regional 
haze rulemaking. As noted on page seven of the EQC proposed rule adoption staff report, this plan 
is being adopted as a State Implementation Plan revision as part of this ruleniaking. 

629-048-0001 

DEPARTMENT OF FORESTRY 
DIVISION 48 

Smoke Management 

Title, Scope and Effective Dates 
(1) OAR 629-048-0001through629-048-0500 are known as the Smoke Management Rules. 
(2) The Smoke Management Rules apply to prescribed burning of forest fuels for forest 

management purposes within any forest protection district in Oregon as described by OAR 629-
041-0500 to 629-041-0575. 

(3) Except as otherwise specified in these rules, the smoke management rules are effective 
January 1, 2008. 

Stat. Auth: ORS 477.013, 477.562 (as amended by ch. 213, OL 2007, Enrolled HB 2973), 
526.016, 526.041 
Stats. Implemented: ORS 477.013, 477.515, 477.562 (as amended by ch. 213, OL 2007, 
Enrolled HB 2973) 
Hist.: DOF 4-2007, f. 12-31-07, cert. ef. 1-1-08 

629-048-0005 
Definitions 

Unless otherwise defined below, terms used in this rule division shall have the meaning 
provided in ORS 477.001: 

(1) "Board" means the State Board of Forestry. 
(2) "Burn boss" means the person, authorized by the owner (may include the owner) or a 

federal land management agency to conduct and make decisions regarding the practices involved 
in conducting a prescribed burning operation and who is responsible for compliance with all 
requirements under this rule division and related laws. 

(3) "Burn registration" means the act or product of notifying the forester to the required level 
of detail, of intent to conduct a prescribed burning operation as required by OAR 629-048-0300. 

(4) "Class I Area" means Crater Lake National Park and certain wilderness areas designated by 
Congress as federal Class I Areas that are subject to visibility protection under the Environmental 
Protection Agency's Regional Haze Rule and the federal Clean Air Act. 

(5) "Class 1 forestland" has the same meaning as given in ORS 526.324 to "timber class" and 
includes all forestland primarily suitable for the production of timber. 

(6) "Class 2 forestland" has the same meaning as given in ORS 526.324 to "timber and grazing 
class" and includes all forestland primarily suitable for joint use for timber production and the 
grazing oflivestock, as a permanent or semi-permanent joint use, or as a temporary joint use 
during the interim between logging and reforestation. 

(7) "Class 3 forestland" has the same meaning as given in ORS 526.324 to "agricultural class" 
and includes all forestland primarily suitable for grazing or other agricultural use. 
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(8) "Department" means the State Forestry Department. 
(9) "Eastern Oregon" means the eighteen Oregon counties lying east of Multnomah, 

Clackamas, Marion, Linn, Lane, Douglas, and Jackson Counties. 
(10) "Emissions" means the gaseous and particulate combustion products iu smoke resulting 

from burning forest fuels. 
(11) "Federal land management agency" means the United States Department of Agriculture's 

Forest Service; the United States Department of the Interior's Bureau of Land Management, 
National Park Service, Fish and Wildlife Service, or Bureau oflndian Affairs; or any other federal 
agency that may conduct prescribed bumiug withiu a forest protection district. 

(12) "Field administrator" means an employee of the State Forestry Department, a forest 
protective association, or federal land management agency who has, among other responsibilities, 
an official role iu determining whether a prescribed bum should proceed, continue or be 
suspended. 

(13) "Forester" means the State Forester or authorized representative including but not limited 
to fire wardens appointed under ORS 477.355. 

(14) "Forest fuels" means any flammable woody material, grass or other plant matter that may 
constitute a wildfire hazard or that is iutended for disposal by prescribed bumiug, but does not 
include products that have had secondary processing such as boards, posts or paper. 

(15) "Forest protection district" means an area of forestland designated by the State Forester 
for protection from fire pursuant to ORS 4 77 .225. Detailed descriptions of the forest protection 
districts may be found iu OAR 629-041-0500 to 629-041-0575. 

(16) "Ground level" means at or close to the surface of the earth such that smoke at "ground 
level" could be inhaled by persons going about their normal business, in or out of doors. It does 
not include smoke that passes overhead when prescribed bumiug is conducted in accordance with 
the smoke management forecast and iustructions. 

(17) "Level 1 regulation" means the program of requirements that apply to all forestland 
managed by a federal land management agency statewide, and all class 1 forestland in western 
Oregon within a forest protection district (OAR 629-048-0100(2). These requirements include 
burn registration at least seven days iu advance (OAR 629-048-0300), fee admiuistration (OAR 
629-048-0310), compliance with smoke management forecast instructions (OAR 629-048-0230), 
and reporting of accomplishments (OAR 629-048-0320). 

(18) "Level 2 regulation" means the program of requirements that apply to all non-federal 
forestlands iu eastern Oregon, and all class 3 forestland in western Oregon withiu a forest 
protection district (OAR 629-048-0100(3). These requirements include burn registration (OAR 
629-048-0300) and reportiug of accomplishments (OAR 629-048-0320). 

(19) "Mop-up" means action, usually involviug the application of water or other means to 
eliminate heat, remove fuel or reduce the supply of oxygen, sufficient to make a fire safe or reduce 
residual smoke. 

(20) "Other areas sensitive to smoke" means specific recreation areas not listed as SSRAs in 
OAR 629-048-0140 but that are intended to receive consideration for focused forecasting attention 
for limited times duriug periods of heavy use by the public such as coastal beaches on holidays, 
Class 1 Areas during peak summer use, and other areas during special events. All Oregon and 
Washington Class I areas shall be considered areas sensitive to smoke during the visibility 
protection period (July 1 to September 15), defined iu the Oregon Visibility Protection Plan (OAR 
340-020-0040, Section 5.2). 

(21) "Prescribed burning" means the use of fire ignited as a planned management activity on 
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forestland to meet specific objectives involving the reduction or removal of forest fuels. Prescribed 
burning d.oes uQt.jiiclude impromptu fires ignited for purposes such as warming fires, burn-out or 
backfire operations used in wildfire suppression, or lightning ignited "wildland fire use" as 
practiced by federal land management agencies. 

(22) "Regional haze" means air pollution transported over long distances into Class l Areas 
that reduces visibility in those areas. 

(23) "Residual smoke" means smoke produced after the initial fire has passed through the fuel. 
(24) "Smoke intrusion" means the verified entrance of smoke from prescribed burning into a 

smoke sensitive receptor area at ground level. 
(25) "Smoke management forecast unit" means any or all of the persons appointed or assigned 

by the State Forester to develop and interpret weather forecasts and produce smoke management 
instructions, usually operating from the department headquarters in Salem. 

(26) "Smoke sensitive receptor area or SSRA" means an area designated for the highest level 
of protection under the smoke management plan, as described and listed in OAR 629-048-0140. 

(27) "Underburning" means low intensity prescribed burning to maintain forest health through 
reduction of fuels in the understory of a forest stand while maintaining the overstory stand 
characteristics. 

(28) "Verified smoke incident" means an entrance of prescribed burning smoke into a 
community, other than an SSRA, investigated by the forester to: 

(a) Validate claims that smoke did, in fact, enter the area described, at ground level; 
(b) Determine if the smoke or a portion of it, in fact, derived from forest management 

prescribed burning from a legally conducted operation; and 
(c) If(a) and (b) of this section were affirmed, determine the intensity and approximate 

duration of the smoke incident as described in OAR 629-048-0110. 
(29) "Western Oregon" means the eighteen Oregon counties lying west of Hood River, Wasco, 

Jefferson, Deschutes and Klamath Counties. 
Stat. Auth: ORS 477.013, 477.562 (as amended by ch. 213, OL 2007, Enrolled HB 2973), 
526.016, 526.041 
Stats. Implemented: ORS 477.013, 477.515, 477.562 (as amended by ch. 213, OL 2007, 
Enrolled HB 2973) 
Hist.: DOF 4-2007, f. 12-31-07, cert. ef. 1-1-08 

629-048-0010 
Purpose 

(!)ORS 477.013 requires the State Forester and the Department of Environmental Quality to 
approve a plan for managing smoke in areas that they are to designate, for the purpose of 
maintaining air quality. The plan must designate areas within which all burning must comply with 
the plan. 

(2) The Smoke Management Rules are intended to establish the areas required by ORS 
477.013; describe the objectives of the smoke management plan; establish procedures to be 
followed in administering prescribed burning; educate the public as to the necessity of prescribed 
burning and the measures being taken to protect air quality, public health and visibility; and to 
provide enforceable mechanisms to ensure the requirements of the smoke management plan are 
met. 

(3) The Smoke Management Rules, promulgated by the State Forester, together with 
department directive 1-4-1-60 I, Operational Guidance for the Oregon Smoke Management 
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Program, shall comprise the smoke management plan upon approval by the Department of 
Environmental Quality and filing with the Secretary of State. 

(4) The objectives of the smoke management plan are to: 
(a) Prevent smoke resulting from prescribed burning on forestlands from being carried to or 

accumulating in smoke sensitive receptor areas or other areas sensitive to smoke, and to provide 
maximum opportunity for essential forestland burning while minimizing emissions; 

(b) Coordinate with other state smoke management programs; 
( c) Comply with state and federal air quality and visibility requirements; 
( d) Protect public health; and 
( e) Promote the reduction of emissions by encouraging cost effective utilization of forestland 

biomass, alternatives to burning and alternative burning practices. 
Stat. Auth: ORS 477.013, 477.562 (as amended by ch. 213, OL 2007, Enrolled HB 2973), 
526.016, 526.041 
Stats. Implemented: ORS 477.013, 477.515, 477.562 (as amended by ch. 213, OL 2007, 
Enrolled HB 2973) 
Hist.: DOF 4-2007, f. 12-31-07, cert. ef, 1-1-08 

629-048-0020 
Necessity of Prescribed Burning 

(1) All of Oregon's forestlands are flammable under the right conditions of fuel dryness, heat 
and wind. 

(2) As a part of the natural ecology of forestlands, wildfire is neither necessarily good nor bad, 
however, there are a number of characteristics of unplanned, uncontrolled fires that are usually 
regarded by humans as undesirable. Among these are threats to public safety, destruction of 
natural resources, destruction of property and the adverse health effects that can occur from 
breathing a significant amount of fme particulate matter associated with wildfire smoke. 

(3) When areas do not experience fire or other means of reducing forest fuels for extended 
periods, there is a greater wildfire hazard and the likelihood increases that if unplanned ignitions 
occur, through whatever means, that the resulting wildfire will burn at greater intensity and be 
more difficult to suppress. 

( 4) Because wildfires typically burn during hotter, drier conditions than those usually plarmed 
for prescribed fires, forest fuels are more completely consumed, producing more emissions. Also, 
wildfires often occur during periods of atmospheric stability and thus air stagnation, trapping 
smoke close to the ground where it is more likely to impact humans and less likely to be quickly 
carried away by higher altitude transport winds. 

(5) Prescribed burning is used as a management technique to reduce forest fuels either as the 
primary mechanism such as in grass and brush areas for maintenance of grazing, and underburning 
of open forest stands for forest health purposes; or as a secondary fuel reduction method following 
thinning or final harvesting. It is typically conducted at a time and under planned fuel and weather 
conditions whereby the fine fuels that more readily ignite and carry fire across the landscape are 
consumed but the larger fuels are consumed to a lesser degree than in a wildfire. Resulting 
emissions are both reduced overall, and more likely carried into higher altitudes and dissipated by 
high level winds, away from concentrations of people. 

( 6) When adequate forest fuel reduction can be achieved economically without the use of 
prescribed burning, because of other fire associated risks, that choice is usually favored. Even so, 
there are often silvicultural or agricultural advantages to prescribed burning such as site 
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preparation, nutrient cycling and reduction of pests and disease that may not be achieved by 
simply removing the forest fuels. For all of the reasons described above, the Legislative Assembly 
(ORS 477.552) and the Board of Forestry have found it necessary to maintain the viability of 
prescribed burning as a forest management practice. 

Stat. Auth: ORS 477.013, 477.562 (as amended by ch. 213, OL 2007, EnrolledHB 2973), 
526.016, 526.041 . 
Stats. Implemented: ORS 477.013, 477.515, 477.562 (as amended by ch. 213, OL 2007, 
Enrolled HB 2973) 
Hist.: DOF 4-2007, f. 12-31-07, cert. ef.1-1-08 

629-048-0100 
Regulated Areas 

(1) All lands classified as "forestland" under ORS 526.305 to 526.370 and all forestland 
managed by a federal agency regardless of whether or not classified, within a forest protection 
district, are subject to regulation of prescribed burning pursuant to ORS 477.013. The level of 
regulation may vary according to specific classification; e.g., Class 1, 2 or 3 forestland as 
described in ORS 526.305 to 526.370. 

(2) Class 1 forestland in western Oregon, and all forestland managed by a federal land 
management agency statewide, within a forest protection district, is subject to burn registration at 
least seven days in advance (OAR 629-048-0300), fee administration (OAR 629-048-0310), 
compliance with smoke management forecast instructions (OAR 629-048-0230), and reporting of 
accomplishments (OAR 629-048-0320). The forestlands and applicable regulations listed in this 
section may be referred to as "level l regulation." 

(3) All other non-federal forestland within a forest protection district, including, but not 
limited to, private forestlands in eastern Oregon and Class 3 private forestland in western Oregon 
is subject to burn registration (OAR 629-048-0300) and reporting of accomplishments (OAR 629-
048-0320) but is not subject to fee administration or compliance with smoke management forecast 
instructions. The forestlands and applicable regulations listed in this section may be referred to as 
"level 2 regulation." 

(4) All prescribed burning on forestland within a forest protection district is subject to 
suspension of burning by the forester under ORS 4 77.520 due to conditions such as air stagnation 
or frre danger. 

Stat. Auth: ORS 477.013, 477.562 (as amended by ch. 213, OL 2007, Enrolled HB 2973), 
526.016, 526.041 
Stats. hnplemented: ORS 477.013, 477.515, 477.562 (as amended by ch. 213, OL 2007, 
Enrolled HB 2973) 
Hist.: DOF 4-2007, f. 12-31-07, cert. ef. 1-1-08 

629-048-0110 
Characterization of Smoke Incidents or Intrusions 

(l)(a) When investigating or collecting information on smoke incidents or intrusions, the 
department will attempt to characterize the incident or intrusion in terms of its intensity (light, 
moderate or heavy) and its duration in hours or minutes. To the extent it can reasonably do so, the 
department may also attempt to determine the amount of populated area affected (in square miles 
or acres) and an estimate of the number of people present during the incident or intrusion. 

(b) As used in the smoke management rules, "smoke intrusion" refers only to prescribed 
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burning smoke that enters a smoke sensitive receptor area at ground level. Nonetheless, the 
methods and descriptions described in this rule may be applied to the measurement of any smoke 
incident relevant to the smoke management plan. 

(2) When measurements or observations are available, incidents or intrusions are characterized 
in the following manner based on nephelometer values (averaged over a one hour period) above 
the clean air background: 

(a) A light intensity incident or intrusion is characterized by a light scattering measurement of 
less than 1.8 x 10-4 B-scat (Beta scatter); 

(b) A moderate intensity incident or intrusion is characterized by a light scattering 
measurement of greater than or equal to 1.8 x 10-4 B-scat but less than or equal to 4.9 x 10-4 B
scat; and 

( c) A heavy intensity incident or intrusion is characterized by a light scattering measurement of 
greater than 4.9 x 10-4 B-scat. 

(3) The clean air background is the average nephelometer reading for the three hours prior to 
the incident or intrusion. 

(4) When no nephelometer data are available, incident or intrusion intensity is characterized 
based on reduction in visibility (also averaged over a one hour period) using standard National 
Weather Service visibility observation criteria and a table ofreductions keyed to various 
background visibility levels as displayed in department directive 1-4-1-601, Operational Guidance 
for the Oregon Smoke Management Program. As an example, on a day when background 
visibility has been greater than 50 miles, a light intensity incident or intrusion has reduced 
visibility to greater than or equal to 11.4 miles; a moderate intensity incident or intrusion has 
reduced visibility to less than 11.4 miles, but greater than or equal to 4.6 miles; and a heavy 
intensity incident or intrusion has reduced visibility to less than 4.6 miles. 

Stat. Auth: ORS 477.013, 477.562 (as amended by ch. 213, OL 2007, Enrolled HB 2973), 
526.016, 526.041 
Stats. Implemented: ORS 477.013, 477.515, 477.562 (as amended by ch. 213, OL 2007, 
Enrolled HB 2973) 
Hist.: DOF 4-2007, f. 12-31-07, cert. ef. 1-1-08 

629-048-0120 
Air Quality Maintenance Objectives 

(I) When prescribed burning is conducted in proximity to, but outside communities or areas 
designated as smoke sensitive receptor areas, the objective of the smoke management plan is no 
smoke intrusions into the SSRA. 

(2) When prescribed burning is conducted inside a smpke sensitive receptor area, the smoke 
management plan objective is to use best burn practices and prompt mop-up, as appropriate, along 
with tight parameters for burn site conditions that are intended to vent the main smoke plume up 
and out of the SSRA and minimize residual smoke. 

(3) In all other instances of prescribed burning it is the intent under the smoke management 
plan to minimize the amount and duration of smoke that comes in contact with humans at their 
places of residence or at other places where they normally gather in numbers such as to work, 
conduct commerce or participate in public events. 

( 4) The first element in minimizing smoke contact is encouraging forestland owners to bum 
only those units which cannot otherwise meet forest management objectives in cost effective 
alternative ways such as wood or biomass utilization. 
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(5) When prescribed burning is used, owners are further encouraged to employ the emission 
reduction techniques described in OAR 629-048-0210 to ensure the leastemissions practicable. 

( 6) In addition to compliance with smoke management instructions issued in the daily forecast 
and compliance with all conditions of the burn permit required under ORS 477.515, burn bosses 
and field administrators are encouraged to closely observe local conditions at the burn site and to 
light, manage, suspend lighting if necessary, and mop-up burns, when appropriate, in a manner 
that takes into consideration the possible smoke effects from the main smoke plume or significant 
residual smoke on residences or businesses that may be in close proximity to the burn site. 

Stat. Auth: ORS 477.013, 477.562 (as amended by ch. 213, OL 2007, Enrolled HB 2973), 
526.016, 526.041 
Stats. hnplemented: ORS 477.013, 477.515, 477.562 (as amended by ch. 213, OL 2007, 
Enrolled HB 2973) 
Hist.: DOF 4-2007, f. 12-31-07, cert. ef. 1-1-08 

629-048-0130 
Visibility Objectives 

(1) It is the intent under the smoke management plan to comply with the Oregon Visibility 
Protection Plan (OAR 340-200-0040, Section 5.2). 

(2) It is the intent under the smoke management plan to operate in a manner consistent with the 
Oregon Regional Haze Plan, including the Enhanced Smoke Management Program (ESMP) 
criteria contained in the plan, for the purpose of protecting Class I Area visibility. These ESMP 
criteria include: 

(a) Actions to minimize emissions; 
(b) Evaluation of smoke dispersion; 
( c) Alternatives to fire; 
(d) Public notification; 
( e) Air quality monitoring; 
(f) Surveillance and enforcement; 
(g) Program evaluation; 
(h) Burn authorization; and 
(i) Regional coordination. 
(3) When prescribed burning is conducted outside any Class I Area during the visibility 

protection period (July 1 to September 15), an objective of the smoke management plan is to 
minimize any smoke that impairs visibility inside the Class I Area. 

( 4) When prescribed burning is conducted inside a Class I Area, the smoke management plan 
objective is to use best practices along with tight parameters for bum site conditions that will vent 
the main smoke plume up and out of the Class I Area and minimize residual smoke. 

(5) When prescribed burning is conducted outside the visibility protection period in proximity 
to, but outside and upwind of Class I Areas, in addition to compliance with smoke management 
instructions issued in the daily forecast and compliance with all conditions of the burn permit 
required under ORS 477.515, burn bosses and field administrators are encouraged to closely 
observe local conditions at the burn site to avoid the main smoke plume entering a Class I Area at 
ground level. 

(6) The Class I Areas in Oregon include Crater Lake National Park, Diamond Peak 
Wilderness, Eagle Cap Wilderness, Gearhart Mountain Wilderness, Hells Canyon Wilderness, 
Kalmiopsis Wilderness, Mountain Lakes Wilderness, Mount Hood Wilderness, Mount Jefferson 
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Wilderness, Mount Washington Wilderness, Strawberry Mountain Wilderness and Three Sisters 
Wilderness. 

Stat. Auth: ORS 477.013, 477.562 (as amended by ch. 213, OL 2007,, Emailed HB 2973), 
526.016, 526.041 
Stats. Implemented: ORS 477.013, 477.515, 477.562 (as amended by ch. 213, OL 2007, 
Emailed HB 2973) 
Hist.: DOF 4-2007, f. 12-31-07, cert. ef. 1-1-08 

629-048-0140 
Smoke Sensitive Receptor Areas 

A smoke sensitive receptor area is an area designated by the board, in consultation with the 
Department of Environmental Quality, that is provided the highest level of protection under the 
smoke management plan because of its past history of smoke incidents, density of population or 
other special legal status related to visibility such as the Columbia River Gorge Scenic Area. The 
following are smoke sensitive receptor areas: 

(1) The area within the State of Oregon commonly understood to be the Willamette Valley 
that: 

(a) Lies east of the forest protection district boundaries of the Northwest Oregon, West Oregon 
and Western Lane Forest Protection Districts, west of the forest protection district boundaries of 
the North Cascade and South Cascade Forest Protection Districts and north of where the Western 
Lane and South Cascade Forest Protection Districts come together in southern Lane County (for 
detailed district boundary descriptions, see OAR 629-041-0500 to 629-041-0575); 

(b) Notwithstanding the actual location of the forest protection district boundaries, includes the 
area within the city limits of the following cities that straddle, or are within but immediately 
adjoin, the forest protection district boundary: 

(A) Carlton; 
(B) Corvallis; 
(C) Cottage Grove; 
(D) Eugene; 
(E) McMinnville; 
(F) Portland; 
(G) Sheridan; 
(H) Silverton; 
(I) Springfield; 
(J) St. Helens; 
(K) Stayton; 
(L) Sublimity; 
(M) Veneta; 
(N) Willamina; and 
(0) Yamhill; 
(2) Within the acknowledged urban growth boundaries of the following cities: 
(a) Astoria; 
(b) Baker City; 
(c) Bend; 
(d) Burns; 
( e) Coos Bay; 
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(f) Enterprise; 
(g) Grants Pass; 
(h) John Day; 
(i) Klamath Falls; 
G) LaGrande; 
(k) Lakeview; 
(I) Lincoln City; 
(m) Newport; 
(n) North Bend; 
( o) Oakridge; 
(p) Pendleton; 
(q) Redmond; 
(r) Roseburg; 
(s) The Dalles; and 
(t) Tillamook; 
(3) The area within the Bear Creek and Rogue River Valleys described in OAR 629-048-0160, 
including the cities of Ashland, Central Point, Eagle Point, Jacksonville, Medford, Phoenix 
and Talent; and 
(4) The area within the Columbia River Gorge Scenic Area, as described in 16 U.S.C. Section 

544b, (2003). 
Stat. Auth: ORS 477.013, 477.562 (as amended by ch. 213, OL 2007, Enrolled HB 2973), 
526.016, 526.041 
Stats. Implemented: ORS 477.013, 477.515, 477.562 (as amended by ch. 213, OL 2007, 
Enrolled HB 2973) 
Hist.: DOF 4-2007, f. 12-31-07, cert. ef. 1-1-08 

629-048-0150 
Criteria for Future Listing of Smoke Sensitive Receptor Areas 

To ensure continued accomplishment of the smoke management plan objectives, additional 
smoke sensitive receptor areas may be listed according to the following procedures: 

(1) Not more than once per calendar year, the board must consider additional SSRA listings if: 
(a) The department recommends consideration of a community for SSRA listing based on 

observations ofrepeated verified smoke incidents as described in section (5) of this rule; 
(b) The Department of Environmental Quality recommends consideration of a community for 

SSRA listing based on evidence of airborne particulate concentrations in the community at levels 
that make periodic exceedance of ambient air quality standards a significant possibility; or 

( c) The governing body of a city, or county for an unincorporated area, requests by official 
action consideration of a community for SSRA listing, and cites the reasons for its request upon: 

(A) The occurrence of a verified smoke incident lasting more than four hours; 
(B) More than one verified smoke incident in the same calendar year; or 
(C) Repeated verified smoke incidents as described in section (5) of this rule that have 

occurred within the five years immediately preceding the request. 
(2) When considering whether to list a community as an SSRA, the Board shall evaluate the 

evidence presented to it, including any information received at one or more public meetings. 
(a) Specifically, the board shall consider information regarding: 
(A) The frequency, duration and intensity of verified smoke incidents; 
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(B) Population of the community; 
(C) The results, if any, of mechanical or systematic monitoring of airborne particulate 

concentrations, or other verifiable information regarding existing air quality problems in the 
community under consideration; 

(D) The nature and performance of any local programs addressing airborne particulate 
concentrations; 

(E) Recent trends in, and future plans for, prescribed burning activity on surrounding 
forestlands; 

(F) Any local topographic or meteorological effects that may influence the frequency, duration 
or intensity of smoke incidents; 

(G) Evaluation of the local and regional effect that listing the community as an SSRA will 
have on the smoke management plan's objectives of maintaining air quality and accomplishing 
necessary prescribed burning; 

(H) The reasons cited in a request received under subsection (1 )( c) of this rnle; 
(I) The joint recommendations of the department and the Department of Environmental 

Quality regarding whether the community should be listed and why; and 
(J) Any other information that is relevant to accomplishing the objectives of the smoke 

management plan. 
(b) If joint recommendations are not achieved under paragraph (2)(a)(I) above, the department 

shall prepare a report for the board detailing any differences in recommendations and its 
explanations for the differences. 

(3) After considering the evidence presented to it, except as provided in section (4) of this rule, 
the board may take any one of the following actions: 

(a) Reject the recommendation or request; 
(b) Acknowledge that smoke incidents have occurred, but direct the department to pursue an 

alternate course of further information gathering, monitoring, operational modifications or other 
efforts aimed at reducing the likelihood of continuing smoke incidents; or 

( c) Accept the recommendation or request by defining the applicable boundaries of the 
community to be listed, directing the department to begin treating the community as an SSRA and 
following a timely process to amend OAR 629-048-0140 accordingly. 

(4)(a) The board's choice of actions shall be limited to those described in either subsections (b) 
or ( c) of this section, if it fmds that all of the following circumstances exist: 

(A) The community proposed for listing has incurred repeated verified smoke incidents as 
described in section (5) of this rule, that have occurred within the five years inunediately 
preceding the request or recommendation in section (1) above; 

(B) The community is a city with a population in excess of 10,000 within the incorporated city 
limits, according to the most recently published population estimate of the Population Research 
Center, Portland State University; and 

(C) There is a likelihood of continuing frequent use of prescribed burning as a forest 
management activity on forestland within 30 miles of the city limits. 

(b )For communities with no air quality monitoring data, the board may delay a final action 
determining whether to list the community as an S SRA if monitoring equipment is installed in the 
community to gather information leading to a fmal determination; or 

(c) The board may define the applicable boundaries of the community to be listed, direct the 
department to begin treating the community as an SSRA and follow a timely process to amend 
OAR 629-048-0140 accordingly. 
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(5) "Repeated verified smoke incidents" as used in this rule refers to any of the following 
combinations of verified smoke incidents resulting from lawfully conducted prescribed burning on 
forestland in any continuous period of three years or less: 

(a) One heavy intensity smoke incident and one moderate or light intensity smoke incident, the 
latter lasting at least one hour; 

(b) Two moderate intensity smoke incidents, both lasting at least one hour; or 
( c) Three or more smoke incidents of any combination of intensity for a combined duration of 

at least three hours (using the intensity parameters described in OAR 629-048-0110 for all of the 
above). 

Stat. Auth: ORS 477.013, 477.562 (as amended by ch. 213, OL 2007, Enrolled HB 2973), 
526.016, 526.041 
Stats. Implemented: ORS 477.013, 477.515, 477.562 (as amended by ch. 213, OL 2007, 
Emolled HB 2973) 
Hist.: DOF 4-2007, f. 12-31-07, cert. ef. 1-1-08 

629-048-0160 
Bear Creek/Rogue River Valley SSRA 

The Bear Creek and Rogue River Valley smoke sensitive receptor area listed in OAR 629-048-
0140 (3) is defined as beginning at a point approximately one mile NE of the town of Eagle Point, 
Jackson County, Oregon, at the NE corner of Section 36, T35S, Rl W; thence south along the 
Willamette Meridian to the SE corner of Section 25, T37S, Rl W; thence SE to the SE corner of 
Section 9, 39S, R2E; thence SSE to the SE corner of Section 22, T39S, R2E; thence south to the 
SE corner of Section 27, T39S, R2E; thence SW to the SE corner of Section 33, T39S, R2E; 
thence west to the SW corner of Section 31, T39S, R2E; thence NW to the NW corner of Section 
36, T39S, RlE; thence west to the SW corner of Section 26, T39S, RlE; thence NW to the SE 
corner of Section 7, T39S, RlE; thence west to the SW corner of Section 12, T39S, Rl W; thence 
NW to the SW corner of Section 20, T38S, Rl W; thence west to the SW corner of Section 24, 
T38S, R2W; thence NW to the SW corner of Section 4, T38S, R2W; thence west to the SW corner 
of Section 5, T38S, R2W; thence NW to the SW corner of Section 31, T37S, R2W; thence north 
to the Rogue River, thence north and east along the Rogue River to the north boundary of Section 
32, T35S, Rl W; thence east to the point of beginning. 

Stat. Auth: ORS 477.013, 477.562 (as amended by ch. 213, OL 2007, Enrolled HB 2973), 
526.016, 526.041 
Stats. Implemented: ORS 477.013, 477.515, 477.562 (as amended by ch. 213, OL 2007, 
Emolled HB 2973) 
Hist.: DOF 4-2007, f. 12-31-07, cert. ef. 1-1-08 

629-048-0200 
Alternatives to Burning 

(1) When planning forest management prescriptions and particularly final harvests (prior to 
reforestation), owners are encouraged to use practices that will eliminate or significantly reduce 
the volume of prescribed burning necessary to meet their management objectives. Some practices 
to consider include, but are not limited to: 

(a) Maximizing the cost-effective use of woody material for manufacture of products; 
(b) Where cost-effective, using wood or other biomass for energy production or mulch; 
( c) Lopping and scattering limbs and other woody material, or operating heavy machinery over 
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the wood to maximize contact with the soil in order to speed its breakdown; or 
( d) Re-arranging woody materials, as necessary to accomplish reforestation through the slash 

(from a fire prevention standpoint, this may not be desirable in areas of heavy fuel concentrations 
or where soil moistures are not conducive to breakdown of fuels). 

(2) When prescribed burning is determined to be necessary to achieve forest management 
objectives, owners are encouraged to use emission reduction techniques as described in OAR 629-
048-0210. 

(3) The following publications are recommended reading for forestland managers who 
frequently engage in prescribed burning: 

(a) "Non-burning Alternatives to Prescribed Fire on Wildlands in the Western United States" 
(Western Regional Air Partnership, February, 2004); and 

(b) "Annual Emission Goals for Fire Policy" (Western Regional Air Partnership, April, 2003). 
Stat. Auth: ORS 477.013, 477.562 (as amended by ch. 213, OL 2007, Enrolled HB 2973), 
526.016, 526.041 
Stats. Implemented: ORS 477.013, 477.515, 477.562 (as amended by ch. 213, OL 2007, 
Enrolled HB 2973) 
Hist.: DOF 4-2007, f. 12-31-07, cert. ef. 1-1-08 

629-048-0210 
· Best Burn Practices; Emission Reduction Techniques 

(I) "Best burn practices" as used in this rule refers to those practices designed to minimize 
emissions from prescribed burning or accomplish burning at times and under such conditions as to 
minimize the likelihood that emissions will have adverse effects to the air quality maintenance or 
visibility objectives (OAR 629-048-0120 and 629-048-0130). Additional practices not described 
in this rule may be necessary to ensure against the escape of fire or protection of forest resources. 

(2) In general, best burn practices involve methods that ensure the most rapid and complete 
combustion of forest fuels while nearby, "non-target" fuels are prevented from burning, such as: 

(a) Physical separation of"target" and "non-target" fuels; 
(b) Burn prescriptions, particularly for broadcast burns, that recognize and utilize the natural 

differences in fuel moistures oflarger and smaller pieces of woody material; or 
( c) Covering of piles sufficient to facilitate ignition and complete combustion, and then 

burning them at times of the year when all other fuels are damp, when it is raining or there is snow 
on the ground. 

(3) Rapid combustion is well served by rapid ignition which may involve the use of petroleum 
accelerants (with appropriate safety precautions) and by maintaining an adequate air supply to the 
forest fuels being burned. Piles and windrows should be mostly free of soil, rocks and other non
combustible materials and should be loosely stacked to promote aeration. Where practicable, re
stacking or "feeding" the bum pile is encouraged to complete combustion and avoid smoldering. 

( 4) When piles are covered as a best burn practice and the covers are to be removed before 
burning, any effective materials may be used, as long as they are removed for re-use or properly 
disposed of. When covers will not be removed and thus will be burned along with the piled forest 
fuels, the covers must not consist of materials prohibited under OAR 340-264-0060(3), except that 
polyethylene sheeting that complies with the following may be used: 

(a) Only polyethylene inay be used. All other plastics are prohibited; 
(b) The size of each polyethylene cover must not exceed 100 square feet. For small piles, 

covering only an area necessary to achieve rapid ignition and combustion, instead of the entire 
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pile, is encouraged; 
( c) The thickness of the polyethylene cover must not exceed 4 mil; and 
( d) Layering or multiple covers (exceeding I 00 square feet combined) within a pile is 

prohibited, unless authorized in writing by the forester to meet ignition and combustion needs. 
(5) The use of petroleum accelerants and polyethylene covers as "best burn practices" 

described in this rule is expressly intended as an exception to OAR 340-264-0060(3) as allowed 
by 340-264-0060. 

(6) In general, rapid mop-up of prescribed burning is not needed to meet the objectives of the 
prescribed burn and protect air quality, however, in instances of prescribed burning within an 
SSRA or when conditions change significantly from those forecasted or present at the time of 
ignition, rapid mop-up may become necessary to prevent excessive residual smoke or entry of 
smoke into an SSRA or other area sensitive to smoke. Bnrn plans required under OAR 629-043-
0026( 4), prescribed fire plans required by federal land management agency policy, or burn permits 
required under ORS 4 77 .515, when appropriate, should address conditions that may require mop
up of the prescribed burn and to what extent. 

(7) When local conditions for smoke dispersal appear to be better than forecasted, burn bosses 
and field administrators are encouraged to communicate such information to the smoke 
management forecast unit, to further the objective of accomplishing burning during the most 
favorable conditions. 

Stat. Auth: ORS 477.013, 477.562 (as amended by ch. 213, OL 2007, Enrolled HB 2973), 
526.016, 526.041 
Stats. Implemented: ORS 477.013, 477.515, 477.562 (as amended by ch. 213, OL 2007, 
Emailed HB 2973) 
Hist.: DOF 4-2007, f. 12-31-07, cert. ef. 1-1-08 

629-048-0220 
Forecast Procedures 

(1) There are several concepts and procedural steps involved in accomplishing the smoke 
management plan objectives, designed to maximize opportunities for accomplishing burning while 
minimizing the likelihood of public health effects or visibility impairment in Class I Areas. The 
following sections of this rule attempt to explain some of these concepts. 

(2) The basic underlying mechanism in smoke management is the use of an understanding of 
atmospheric dynamics and combustion processes, in concert with current weather forecasts, to 
ensure that the bulk of emissions from prescribed burning are transported to areas of low or no 
adverse effect by: 

(a) In the case of broadcast or large pile burning, generating heat rapidly so that the fuel is 
quickly consumed and emissions rise sufficiently above ground level to either: 

(A) Become diluted, and dispersed in the atmosphere via transport winds to areas of minimal 
impact; or 

(B) Mix with the moisture in clouds and fall back to earth as precipitation; or 
(b) In the case of low intensity underburning or small piles under the forest canopy, managing 

the volume of material bnrned per unit of time and paying careful attention to surface winds to 
keep total emissions low and disperse the smoke to unpopulated areas. 

(3) For each day that prescribed burning is planned on forestland with level 1 regulation, a 
weather forecast is prepared by meteorologists specializing in smoke management. By examining 
the atmospheric conditions predicted for the bnrn day, such as vent heights, mixing layers, wind 
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speed and direction, as well as information about what level of pollutants may already be present 
in a given area, the meteorologists determine if and where conditions will be favorable to 
accomplish burning. 

(4) In addition to the weather forecast, specific information is required on the location of 
planned bums, and the tonnage of fuel that is expected to be consumed in a burn. This information 
is provided on a per unit basis at the time that burns are registered and planned with the forester 
(see OAR 629-048-0300). 

(5) With knowledge of the information described above, and based on dispersion models that 
have been developed through time and experience, forecasters are able to reasonably predict how 
much smoke, and at what locations, can be put into the atmosphere without likelihood of threat to 
air quality objectives. This information is then converted into instructions to field administrators 
and bum bosses as to what tonnages, in what weather zones and at what distances from SSRAs 
prescribed burning may be permitted. 

(6) The forecast and instructions are made available to field administrators and any interested 
parties by 3:15 p.m. each day, as necessary. Locally, planned burns are compared against the 
forecast and instructions, as well as any local prioritization of bums, to determine which burns, if 
any, will be permitted on the following day. If there are any changes in the forecast for the day of 
the burn, the smoke management forecast unit will make every effort to place a message on an 
automatic answering phone by 8:00 a.m. 

Stat. Auth: ORS 477.013, 477.562 (as amended by ch. 213, OL 2007, Enrolled HB 2973), 
526.016, 526.041 
Stats. Implemented: ORS 477.013, 477.515, 477.562 (as amended by ch. 213, OL 2007, 
Emailed HB 2973) 
Hist.: DOF 4-2007, f. 12-31-07, cert. ef. 1-1-08 

629-048-0230 
Burn Procedures 

(1) Before any prescribed burning is initiated, bum bosses should have a well thought out plan 
that takes into account: 

(a) How weather will be monitored and changes in conditions will be communicated; 
(b) Resources necessary to accomplish ignition and ignition sequences; 
(c) Resources and methodology necessary to contain and control the fire and prevent its 

escape, including communications to access additional resources, if necessary; and 
( d) How the bum will be conducted to avoid smoke entering smoke sensitive receptor areas or 

other areas sensitive to smoke and to minimize smoke effects on other communities. 
(2) The forester may require that a writ,ten bum plan be prepared for approval under OAR 629-

043-0026( 4), prior to issuance of a bum permit. A prescribed fire plan is required under federal 
policy for all prescribed burning on federal lands. 

(3) Prescribed bum operations with large tonnages (2000 tons or more) or bums that will occur 
over multiple days should be adequately planned to provide opportunities to cease lighting and 
hold the existing bum within smaller compartments to mitigate undesirable smoke effects or 
changes in the actual bum conditions from those that were forecasted. 

( 4) For prescription bum units on forestland subject to level 1 regulation, bum bosses must 
provide specific information to be transmitted to the smoke management forecast unit in a 
standard format acceptable to the forester, regarding unit location, method of burning, and fuel 
loading tonnages by 5 :00 p.m. on the day before the bum. 
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(5)( a) Before ignition of any prescribed bnrning in a fire season (as designated by the forester 
under ORS 477.505), the bum boss must obtain a permit to bum from the forester as required by 
ORS 4 77.515 (not required for federal land management agencies). Federal land management 
agencies must follow agency policies that provide for an affirmative "go-no go decision" before 
ignition of any prescribed burning as docnrnented and approved by the federal land management 
agency's line officer. 

(b) A permit to bnrn from the forester is also required for all prescribed burning on non-federal 
Class 1 forestland in western Oregon at any time of the year. 

(c) Under ORS 477.515(1)(a), the forester may waive the requirement for a burn permit in 
instances of burning other than described in subsections (a) and (b) of this section, so burn bosses 
should check with the forester locally to determine whether permits are required outside fire 
season. 

(6) Before ignition of any prescribed burning on forestland subject to level 1 regnlation, the 
burn boss must obtain the current smoke management forecast and instructions and must conduct 
the burning in compliance with the instructions. Bnrn bosses must make provisions to be informed 
if the forecast or instructions are subsequently changed. Through communication among the burn 
boss, field administrator and the smoke management forecast unit, based on information 
specifically relevant to the burn location, a burn boss may obtain a variance from the instructions, 
but must document the time and method of communication and adhere strictly to the conditions of 
the variance. 

(7) For prescribed burn operations with large tonnages (greater than 2000 tons) or bums that 
will occur over multiple days, burn bosses may request at least two days in advance that a special 
forecast and instructions be issued to ensure adequate attention to meeting smoke management 
plan objectives. Issuance of a special forecast and instructions will be solely within the discretion 
of the smoke management forecast unit based on workload and sufficient local information to 
support the forecast. 

(8) The smoke management forecast unit, in developing instructions, and each field 
administrator issuing bnrn permits are directed to manage the prescribed burning on forest land in 
connection with the management of other aspects of the enviromnent in order to maintain a 
satisfactory atmospheric enviromnent in smoke sensitive receptor areas. This direction is to be 
applied to situations in which prescribed burning may impact SSRAs or other areas sensitive to 
smoke. 

(9) Each burn boss or field administrator must validate that forecasted weather conditions are 
consistent with actual on-site conditions prior to ignition of bums. 

(10) A burn boss is required to terminate ignition, in a manner that does not compromise 
worker safety or the ability to prevent escape of the burn, if either of the following occnrs: 

(a) The burn boss determines, or is advised by a field administrator, that an SSRA, or other 
area sensitive to smoke is already adversely affected by the bnrn or would likely become so with 
additional burning; or 

(b) The bum boss receives notice from the forester, through the smoke management forecast 
unit, or following consultation with the Department of Enviromnental Quality, that air in the entire 
state or portion thereof is, or would likely become adversely affected by smoke. 

(11) Upon termination of ignition required by section (10) of this rule, any burning already 
nnder way should be completed, residual burning should be extingnished as soon as practicable, 
and no additional bnrning may be attempted until approval has been received from the forester. 

Stat. Auth: ORS 477.013, 477.562 (as amended by ch. 213, OL 2007, Enrolled HB 2973), 
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526.016, 526.041 
Stats. Implemented: ORS 477.013, 477.515, 477.562 (as amended by ch. 213, OL 2007, 
Enrolled HB 2973) 
Hist.: DOF 4-2007, f. 12-31-07, cert. ef. 1-1-08 

629-048-0300 
Registration oflntent to Born 

(!)In all instances of prescribed burning on forestland within a forest protection district, the 
operator, federal land manager, landowner, or timber owner must first register with the forester all 
forestland that is intended to be burned. For forestland subject to level I regulation, burn 
registration must be completed at least seven days before the first day of ignition. Mandatory 
registration of prescribed burning on forestland subject to level 2 regulation is effective January 1, 
2009. 

(2) The forester may waive the seven day waiting period required in section (1) of this rule 
contingent upon the forester's approval of a burn plan or conditions of federally prescribed fire 
policies having already been met. 

(3) Information provided for bum registration must be complete and recorded in a standard 
format approved by the forester. 

( 4) No operator, federal land management agency, landowner or timber owner shall be allowed 
to register additional forestland for burning if payment for their previous registration or burning, 
when required pursuant to OAR 629-048-0310, is more than 90 days past due. 

Stat. Auth: ORS 477.013, 477.562 (as amended by ch. 213, OL 2007, Enrolled HB 2973), 
526.016, 526.041 
Stats. Implemented: ORS 477.013, 477.515, 477.562 (as amended by ch. 213, OL 2007, 
Enrolled HB 2973) 
Hist.: DOF 4-2007, f. 12-31-07, cert. ef. 1-1-08 

629-048-0310 
Fees for Prescribed Burning 

(1) Any prescribed burning on forestland subject to level I regulation (OAR 629-048-0100) 
requires payment of a non-refundable registration fee of$.50/acre and upon accomplishment (see 
section (3) of this rule), a bum fee as further described in sections (2), (3), (5), (6) and (8) below. 

(2) Burn fees for all forms of prescribed burning, including but not limited to, broadcast 
burning and burning of piles (whether in-unit, on landings, or from rights-of-way) shall be 
assessed (where required) against the total acres in the unit from which the forest fuels were 
accumulated, as described in the burn registration. , 

(3) The first time that fire is applied to a prescribed burn unit, regardless of actual 
accomplishment, payment of a burn fee is required. Bum fees shall be charged according to the 
following schedule: 

(a) If only landing or right-of-way piles are burned, the bum fee shall be $.50 per acre. 
Subsequent attempts to improve accomplishment only in landing or right-of-way piles in the same 
unit, in the same calendar year or the two following calendar years, shall not incur additional fees. 

(b) If subsequent to burning only landing or right-of-way piles, the first time fire is applied to 
any other portion of a registered unit (typically broadcast or in-unit pile burning), an additional 
burn fee of $2.60 per acre shall be required. 

(c) If the first application of fire to the registered unit includes other than landing or right-of-
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way piles, the burn fee shall be $3.10 per acre regardless of whether landing or right-of-way piles 
are burned. Subsequent attempts to improve accomplishment in any portion of the same unit, in 
the same calendar year or the two following calendar years, shall not incur additional fees. 

(4) (a) As used in this rule, "landing" means any location logs are yarded to for processing 
(trimming ends or limbs and tops remaining after yarding) and assembling for forwarding or 
loading onto trucks, including each loading site that may occur along a road. Consequently, a 
landing pile contains only those residues resulting from the processing, and not additional forest 
foels accumulated from growth on the site or the felling process. 

(b) As used in this rule, "right-of-way piles" means any accumulated forest foels that come 
only from the area cleared in the pioneering stage of road construction after appropriate utilization. 

(5) Areas burned as a result of escaped fires that are outside the description of the registered 
bum area shall not be assessed fees if the fire outside of the described area is immediately attacked 
for wildfire suppression. If the fire outside of the described area is managed as a prescribed fire 
then every additional acre burned shall incur a registration fee of $.50 per acre and a bum fee of 
$3 .10 per acre. 

(6) Notwithstanding section (3) of this rule, forest health maintenance burning on forestland 
subject to level 1 regulation, where significant foe! reduction has been accomplished through 
underbuming within the last five years and where there are no piled forest fuels on the site, shall 
be charged a burn fee of $.50 per acre. 

(7) The forester shall prepare monthly billings to collect the appropriate registration and bum 
fees from the operator, federal land manager, landowner or timber owner whose name is recorded 
on the registration form for billing purposes. 

(8) Notwithstanding sections (1) and (3) of this rule, each bum unit requires a minimum 
combined registration and bum fee of $30.00. To reduce processing costs, the forester may elect to 
collect both registration and burn fees prior to accomplishment, for units less than 20 acres on one 
combined billing. 

(9) Notwithstanding sections(!), (3) and (7) of this rule, in accordance with ORS 477.562(6) 
(as amended by Chapter 213, Oregon Laws, 2007; enrolled HB 2973), a federal land management 
agency may enter into a cooperative agreement with the forester for payment of registration and 
burn fees at an annual flat rate. The rate shall be based on estimated acres to be treated as a 
percentage of total acres on all ownerships, applied against the overall annual estimated operating 
cost of the smoke management plan. Any such agreement shall have a provision that allows for 
periodic adjustment of the rate based on actual experience. 

(10) Notwithstanding section (7) of this rule, any person or entity described in ORS 
477.406(1) with a prior record of timely payment may, at the discretion of the forester, enter into a 
cooperative agreemen\ for the efficient administration and payment of registration and bum fees 
provided all payments equal no less than the registration rate described in section (!) of this rule 
times the number of acres registered plus the bum fee rate in sections (3) or (6) of this rule, as 
appropriate, times the number of acres accomplished. 

Stat. Auth: ORS 477.013, 477.562 (as amended by ch. 213, OL 2007, Enrolled HB 2973), 
526.016, 526.041 
Stats. Implemented: ORS 477.013, 477.515, 477.562 (as amended by ch. 213, OL 2007, 
Enrolled HB 2973) 
Hist.: DOF 4-2007, f. 12-31-07, cert. ef. 1-1-08 

629-048-0320 
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Reporting of Accomplishments 
(1) Accomplishment infonnation for all prescribed burning that takes place on forestland 

within the regulated area described in OAR 629-048-0100 must be recorded in a manner that 
details the amount of burning and emissions produced for each day of burning and must be 
reported to the department according to the schedule described below and in standard formats 
prescribed by the forester. 

(2) Prescribed burning on forestland subjecfto level 1 regulation must be reported the next 
business day following each day's ignition as described in department directive 1-4-1-601, 
Operational Guidance for the Oregon Smoke Management Program, Appendix 1. 

(3) Prescribed burning on forestland subject to level 2 regulation must be reported by the first 
business day of the week following ignition as described in department directive 1-4-1-601, 
Operational Guidance for the Oregon Smoke Management Program, Appendix 1. 

(4) Section (3) of this rule is effective January 1, 2009. 
[ED. NOTE: Appendix referenced are available from the agency.] 
Stat. Auth: ORS 477.013, 477.562 (as amended by ch. 213, OL 2007, Enrolled HB 2973), 
526.016, 526.041 
Stats. Implemented: ORS 477.013, 477.515, 477.562 (as amended by ch. 213, OL 2007, 
Enrolled HB 2973) 
Hist.: DOF 4-2007, f. 12-31-07, cert. ef. 1-1-08 

629-048-0330 
Emission Inventories 

(1) In addition to the emissions infonnation collected from prescribed burning under OAR 
629-048-0320, the forester will annually estimate, using appropriate models and the best available 
infonnation on acres burned and fuel type, the emissions produced by wildfires in Oregon. At a 
minimum, the forester will attempt to collect infonnation about wildfires that burn on forestlands 
within a forest protection district. 

(2) Emissions infonnation from prescribed burning and from wildfires will be maintained as 
distinct inventories, in appropriate fonns, for analysis and distribution to improve the overall 
understanding of the relationships of wildfire versus prescribed fire emissions. 

(3) The forester may include as much infonnation on wildfires as may be readily available 
from the various protection agencies and other cooperators, provided that gathering of such 
information does not create an unfunded cost to the smoke management program. 

Stat. Auth: ORS 477.013, 477.562 (as amended by ch. 213, OL 2007, Enrolled HB 2973), 
526. 016, 526. 041 
Stats. Implemented: ORS 477.013, 477.515, 477.562 (as amended by ch. 213, OL 2007, 1 

Enrolled HB 2973) 
Hist.: DOF 4-2007, f. 12-31-07, cert. ef. 1-1-08 

629-048-0400 
Coordination with Other Regnlating Jurisdictions and for Other Pollutants 

(1) In order to meet the air quality maintenance and visibility objectives of the smoke 
management plan (OAR 629-048-0120 and 629-048-0130), it is important that the forester, field 
administrators and other cooperators be well infonned as to the existence of, or potential for 
smoke or other airborne pollutants other than that which will be produced by any planned 
prescribed burning in the affected airshed. Local field administrators are encouraged to maintain 
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working relationships with other local jurisdictions that authorize open burning or monitor air 
quality so that all parties may be adequately informed of planned burns or conditions that 
cumulatively might exceed standards or objectives. 

(2) The forester is required to report the weather forecast, planned and accomplished burning 
and smoke intrnsions, if any, to the Department of Environmental Quality for each applicable day, 
on a timely basis. 

(3) Any wildfire that has the potential for smoke input into an SSRA or other area sensitive to 
smoke must be reported immediately by the local unit of the state or federal agency with 
jurisdiction for fire suppression to the State Forester's office. 

( 4) The smoke management forecast unit will communicate periodically with appropriate 
prescribed burning regulators in the surrounding states for the purpose of coordination and 
information sharing, as appropriate. 

Stat. Auth: ORS 477.013, 477.562 (as amended by ch. 213, OL 2007, Enrolled BB 2973), 
526.016, 526.041 
Stats. Implemented: ORS 477.013, 477.515, 477.562 (as amended by ch. 213, OL 2007, 
Enrolled HB 2973) 
Hist.: DOF 4-2007, f. 12-31-07, cert. ef. 1-1-08 

629-048-0450 
Periodic Evaluation and Adaptive Management 

(1) The department is responsible for analysis and evaluation of the prescribed burning 
operations conducted under the smoke management plan. 

(2) Reports summarizing annual activities of the program shall be published by the department 
addressing: 

(a) The level of burning activity; 
(b) Results with regard to avoiding entrance of smoke into SSRAs and other areas sensitive to 

smoke and reports of any smoke intrusions; 
( c) Accomplishment of alternatives to burning and the use of emission reduction techniques; 
( d) Evaluation of overall smoke management plan accomplishment; 
( e) Evaluation of adequacy of listed SSRAs and protection measures; 
(f) Any other pertinent information related to smoke management plan evaluation and 

improvement; and 
(g) Revenues generated from burn fees and related smoke management plan costs. 
(3) Copies of the reports described in section (2) of this rule will be made available to all 

interested parties. 
(4) Upon publication of a report in accordance with section (2) of this rule, the forester will 

consult at least annually with the Smoke Management Advisory Committee created under ORS 
477.556. Topics will include, but are not limited to, smoke management plan implementation, 
status of the Oregon Forest Smoke Management Account (ORS 477.560), and any fee changes 
that may be appropriate based on the balance in this account. 

Stat. Auth: ORS 477.013, 477.562 (as amended by ch. 213, OL 2007, Enrolled HB 2973), 
526.016, 526.041 
Stats. Implemented: ORS 477.013, 477.515, 477.562 (as amended by ch. 213, OL 2007, 
Enrolled HB 2973) 
Hist.: DOF 4-2007, f. 12-31-07, cert. ef. 1-1-08 
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629-048-0500 
Enforcement 

(!)Violations of the smoke management plan may be enforced either as violations of the fire 
prevention statutes and rules (ORS 477.980 to 477.993) or as violations of the forest practice rules 
(ORS 527.680 to 527.690 and 527.990 to 527.992). 

(2)(a) When, in the judgment of the forester, a violation is related primarily to an act or 
omission that has caused or might cause fire to burn uncontrolled, enforcement under the 
provisions of the fire prevention statutes and rules is appropriate. 

(b) When, in the judgment of the forester, a violation is related primarily to an act or omission 
that has caused or might cause deterioration of air quality, enforcement under the provisions of the 
Forest Practices Act and rules (specifically, OAR 629-615-0300) is appropriate. 

(3) Enforceable standards within the smoke management plan include requirements to: 
(a) Register burns prior to ignition (OAR 629-048-0230( 4) and 629-048-0300); 
(b) Obtain approval for and follow a burn plan (OAR 629-048-0230(2) and 629-043-0026( 4); 
( c) Obtain a burn permit and comply with any conditions included therein (OAR 629-048-

0230(5) and ORS 477.515); 
( d) Obtain and comply with daily smoke management instructions and updates (OAR 629-

048-0230(6); 
( e) Comply with restrictions regarding use of polyethylene covers on burn piles (OAR 629-

048-0210( 4); 
(f) Cease burning when directed by the forester (OAR 629-048-0100( 4) and 629-048-

0230(1 O); 
(g) Report accomplishments (OAR 629-048-0320); and 
(h) Pay fees (OAR 629-048-0310). 
( 4) Section 118 of the federal Clean Air Act provides for enforcement of state air quality 

regulations against federal agencies. It will be the policy of the Board of Forestry, in the event of a 
failure of a federal land management agency to comply with the smoke management plaQ, that the 
forester will first inform the responsible agency of the failure and coordinate efforts to ensure 
timely correction of any breakdowns in procedure that may have resulted in the failure. However, 
if this method does not appear in the judgment of the State Forester to result in necessary 
correction of procedures, or under other circumstances that in the judgment of the State Forester 
warrant further action, enforcement action may be taken as with any other responsible party. 

Stat. Auth: ORS 477.013, 477.562 (as amended by ch. 213, OL 2007, Enrolled HB 2973), 
526.016, 526.041 
Stats. hnplemented: ORS 477.013, 477.515, 477.562 (as amended by ch. 213, OL 2007, 
Enrolled HB 2973) 
Hist.: DOF 4-2007, f. 12-31-07, cert. ef. 1-1-08 
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NOTE: Below are proposed amendments to the mercury rule associated with this proposed 
rulemaking. When this rulemaking was originally proposed on December 1, 2008, these 
provisions of the mercury rules were found in sections OAR 340-228-0671 and 340-228-0673. 
On December l2, 2008, major revisions were made to the mercury rules (unrelated to this 
rulemaking) which changed these rule sections. As a result, 340-228-0671 and 340-228-0673 
became 340-228-0606 and 340-228-0637, respectively. 

The amendments originally proposed to section OAR 340-228-0671 are now being proposed 
for adoption as OAR 340-228-0606. The proposed changes in redline/strikeout are the exact 
same changes as originally proposed. 

The amendments to OAR 340-228-0673 are not being proposed for adoption. The December 
12, 2008 mercury rule revisions cited above adopted alternative language, making the proposed 
changes to 340-228-0673 by this rulemaking no longer necessary. For this reason, only subsection 
340-228-0637( 4)(a) is listed below, which contains the alternate language that has already been 
adopted. This is being provided for informational purposes only. 

340-228-0606 
Hg Emission Standards 

Proposed for rule adoption 
Amendments to Division 228 

DIVISION 228 
Mercury Rules for Coal-Fired Power Plants 

Utility Mercnry Rule 
General Provisions 

(1) Mercury reduction plan. By July 1, 2009 or I-year prior to commencement of commercial 
operation, whichever is later, the owner or operator of each coal-fired electric generating unit must 
develop and submit for Department approval a mercury reduction plan for each coal-fired electric 
generating unit. The plan must propose a control strategy for mercury that is most likely to result 
.in the capture of at least 90 percent of the mercury emitted from the unit or that will limit mercury 
emissions to 0.60 pounds per trillion BTU of heat input. The owner or operator must demonstrate 
that the plan reflects technology that could reasonably be expected to meet the limits in this 
section if the technology operates as anticipated by the manufacturer. The. plan must provide a 
timeframe for implementation of the selected control strategy including major milestones, 
installation and operation requirements, and work practice standards for the selected technology. 
The owner and operator of the coal-fired electric generating unit may proceed with the plan within 
60 days of submittal unless, within the 60 day period, the Department notifies the owner or 
operator of the coal-fired electric generating unit that the plan must be revised. 
(2) Mercury emission standards. On and after July 1, 2012 or at commencement of commercial 
startup, whichever is later, except as allowed under section (3) of this rule, each coal-fired electric 
generating unit must have implemented the approved control strategy projected to achieve at least 
90 percent mercury capture or that will limit mercury emissions to 0.60 pounds per trillion BTU of 
heat input. 

Item J 000040 



Attachment A-4 
Juhe 18-19, 2009 EQC meeting 
Page 2 of 9 

(3) Compliance extension. Up to a .fl-year extension of the requirement to implement the 
approved control strategy may be granted by the Department ifthe owner or operator of a coal
fired electric generating unit demonstrates, that it is not practical to install mercury control 
equipment by July 1, 2012 due to supply limitations, ESP flv ash contamination. or other 
extenuating circumstances that are beyond the control of the owner or operator. 
(4) Compliance demonstration. Commencing in July 2013or12 months after commercial startup 
or 12 months after expiration of the extension granted under section (3) of this rule, whichever is 
later, each coal-fired electric generating unit must thereafter demonstrate compliance with one of 
the standards in subsections (4)(a) or (4)(b) of this rule for each compliance period, except as 
allowed under sections ( 5) and ( 6) of this rule. A compliance period consists of twelve months. 
Each month commencing with June 2013 or the twelfth month after commencement of 
commercial operation or twelfth month after expiration of the extension granted under section (3) 
of this rule, whichever is later, is the end of a compliance period consisting of that month and the 
previous 11 months. 
(a) A mercury emission standard of 0.60 pounds per trillion BTU of heat input calculated by 
dividing the Hg mass emissions determined using a mercury CEMS or sorbent trap monitoring 
system by heat input as determined according to 40 CFR part 75, appendix F (procedure 5); or 
(b) A minimum 90 percent capture of inlet mercury determined as follows: 
(A) Inlet mercury must be determined as specified in subparagraph ( 4 )(b )(A)(i) or ( 4)(b )(A)(ii) of 
this rule: 
(i) Coal sampling and analysis. To demonstrate compliance by coal sampling and analysis, the 
owner or operator of a coal-fired electric generating unit must test its coal for mercury consistent 
with a coal sampling and analysis plan. The coal sampling and analysis plan must be consistent 
with the requirements of 40 CFR 63.7521. 
(ii) Hg mass emissions prior to any control device(s). To demonstrate compliance by measuring 
Hg mass emissions, the owner or operator of a coal-fired electric generating unit must measure 
mercury emissions prior to any control device(s) using a Hg CEMS or sorbent trap. 
(B) The mercury capture efficiency must be calculated using the Hg emissions determined using a 
mercury CEMS or sorbent trap monitoring system and the inlet mercury determined using the coal 
mercury content data obtained in accordance with subparagraph ( 4)(b )(A)(i) of this rule or the 
measured inlet mercury data obtained in accordance with subparagraph (4)(b)(A)(ii) of this rule 
and a calculation methodology approved by the Department. 
(5) Temporary compliance alternative. If the owner or operator of a coal-fired electric generating 
unit properly implements the approved control strategy and the strategy fails to achieve at least 90 
percent mercury capture or limit mercury emissions to 0. 60 pounds per trillion BTU of heat input: 
(a) The owner or operator must notify the Department of the failure within 30 days of the end of 
the initial compliance period; and · 
(b) The owner or operator must file an application with the Department for a permit or permit 
modification in accordance with OAR 340 division 216 to establish a temporary alternative 
mercury emission limit. The application must be filed within 60 days of the end of the initial 
compliance period, and must include a continual program of mercury control progression able to 
achieve at least 90 percent mercury capture or to limit mercury emissions to 0.60 pounds per 
trillion BTU of heat input and all monitoring and operating data for the coal-fired electric 
generating unit. 
( c) The Department may establish a temporary alternative mercury emission limit only if the 
owner or operator applies for a permit or permit modification, that includes a control strategy that 
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the Department determines constitutes a continual program of mercury control progression able to 
achieve at least 90 percent mercury capture or to limit mercury emissions to 0.'60 pounds per 
trillion BTU of heat input. 
( d) Establislnnent of a temporary alternative mercury emission limit requires public notice in 
accordance with OAR 340 division 209 for Category III permit actions 
( e) If the owner or operator files an application under subsection (5)(b) of this rule, the coal-fired 
electric generating unit must operate according to the temporary alternative mercury emission 
limit proposed in the permit or permit modification application until the Department either denies 
the application or issues the permit or permit modification. Compliance with the proposed 
temporary alternative mercury emission limit prior to final Department action on the application 
shall constitute compliance with the limits in section (2) of this rule. 
(f) A temporary alternative mercury emission limit established in a permit expires July 1, 201~.Q or 
within 2 years of commencement of commercial operation, whichever is later. 
(6) Permanent compliance alternative. If the owner or operator ofa coal-fired electric generating 
unit is unable to achieve at least 90 percent mercury capture or an emission level of 0.60 pounds 
per trillion BTU of heat input by July 1, 201 ~§. or within 2 years of commencement of commercial 
operation, whichever is later, despite properly implementing the continual program of mercury 
progression required in section (5) of this rule: 
(a) The owner or operator of the coal-fired electric generating unit may file an application with the 
Department for a permit modification in accordance with OAR 340 division 216 to establish a 
permanent alternative mercury emission limit that comes as near as technically possible to 
achieving 90 percent mercury capture or an emission level of 0.60 pounds per trillion BTU of heat 
input. 
(b) The Department may establish a permanent alternative mercury emission limit only ifthe 
owner or operator applies for a permit modification, that proposes an alternative mercury emission 
limit that the Department determines comes as near as technically possible to achieving 90 percent 
mercury capture or an emission level of0.60 pounds per trillion BTU of heat input. 
( c) Establishment of a permanent alternative mercury emission limit requires public notice in 
accordance with OAR 340 division 209 for Category N permit actions. 
(d) If the owner or operator files an application under subsection (6)(a) of this rule, the coal-fired 
electric generating unit must operate according to the permanent alternative mercury emission 
limit proposed in the permit modification application until the Department either denies the 
application or modifies the permit. Compliance with the proposed permanent alternative mercury 
emission limit prior to final Department action on the application shall constitute compliance with 
the limits in section (4) of this rule. 
(7) Emission Caps. Beginning in calendar year 2018, the following coal-fired electric generating 
unit specific emission caps shall apply. 
(a) Existing Boardman coal-fired electric generating unit cap. The existing coal-fired electric 
generating unit in Boardman shall emit no more than: 
(A) 60 pounds of mercury in any calendar year in which there are no new coal-fired electric 
generating units operated in Oregon. 
(B) 35 pounds of mercury in any calendar year in which there are new coal-fired electric 
generating units operated in Oregon. 
(b) New coal-fired electric generating unit cap: 
(A) New coal-fired electric generating units, in aggregate, shall emit no more than: 
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(i) 25 pounds of mercury in any calendar year in which the existing coal-fired electric generating 
unit in Boardman is operated. 
(ii) 60 pounds of mercury in any calendar year in which the existing coal-fired electric generating 
unit in Boardman is not operated. 
(B) The owner or operator of each new coal-fired electric generating unit must submit to the 
Department a request, in a format specified by the Department, to receive a portion of the new 
coal-fired electric generating unit cap. The request may not be submitted until the new coal-fired 
electric generating unit has received its Site Certification from the Facility Siting Council, or ifthe 
new coal-fired electric generating unit is not required to obtain a Site Certificate, all governmental 
approvals necessary to commence construction. 
(C) The Department will allocate the new coal-fired electric generating unit cap in order ofreceipt 
of requests and, once allocated, the new coal-fired electric generating unit shall be entitled to 
receive an equal allocation in future years unless the new coal-fired electric generating unit 
permanently ceases operations. 
(D) Each individual new coal-fired electric generating unit shall emit no more than the lesser of: 
(i) An amount of mercury determined by multiplying the design heat input in TBtu of such coal
fired electric generating unit by 0.60 pounds per TBtu rounded to the nearest pound as appropriate, 
or 
(ii) The amount of the emission cap under (7)(b) less the amount of the emission cap under (7)(b) 
that has been allocated to other new coal-fired electric generating units. 
( c) Compliance demonstration. Each coal-fired electric generating unit must demonstrate 
compliance with the applicable calendar year emission cap in subsection (7)(a) or (7)(b) of this 
rule using a mercury CEMS or sorbent trap monitoring system. 
(5) Recordkeeping and reporting requirements. 
(a) Unless otherwise provided, the owners and operators of the Hg Budget source and each Hg 
Budget unit at the source must keep on site at the source each of the following documents for a 
period of 5 years from the date the document is created. This period may be extended for cause, at 
any time before the end of 5 years, in writing by the Department or the Administrator. 
(A) The certificate ofrepresentation under OAR 340-228-0618 for the Hg designated 
representative for the source and each Hg Budget unit at the source and all documents that 
demonstrate the truth of the statements in the certificate of representation; provided that the 
certificate and documents are retained on site at the source beyond such 5-year period until such 
documents are superseded because of the submission of a new certificate of representation under 
OAR 340-228-0618 changing the Hg designated representative. 
(B) All emissions monitoring information, in accordance with OAR 340-228-0658 through 0670, 
provided that to the extent that OAR 340-228-0658 through 0670 provides for a 3-year period for 
recordkeeping, the 3-year period applies. 
(C) Copies of all reports, compliance certifications, and other submissions and all records made or 
required under the Hg Budget Trading Program. 
(D) Copies of all documents used to complete a Hg Budget permit application and any other 
submission under the Hg Budget Trading Program or to demonstrate compliance with the 
requirements of the Hg Budget Trading Program. 
(b) The Hg designated representative of a Hg Budget source and each Hg Budget unit at the source 
must submit the reports required under the Hg Budget Trading Program, including those under 
OAR 340-228-0658 through 0670. 
(6) Liability. 
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(a) Each Hg Budget source and each Hg Budget unit must meet the requirements of the Hg Budget 
Trading Program for the control periods of2010 through 2017. 
(b) Any provision of the Hg Budget Trading Program that applies to a Hg Budget source or the Hg 
designated representative of a Hg Budget source also applies to the owners and operators of such 
source and of the Hg Budget units at the source. 
( c) Any provision of the Hg Budget Trading Program that applies to a Hg Budget unit or the Hg 
designated representative of a Hg Budget unit also applies to the owners and operators of such 
unit. 
(7) Effect on other authorities. No provision of the Hg Budget Trading Program, a Hg Budget 
permit application, a Hg Budget permit, or an exemption under OAR 340-228-0605 must be 
construed as exempting or excluding the owners and operators, and the Hg designated 
representative, of a Hg Budget source or Hg Budget unit from compliance with any other 
provision of the applicable, approved State implementation plan, a Federally enforceable permit, 
or the CAA. 
Stat. Auth.: ORS 468.020 & 468A.310 
Stats. Implemented: ORS 468A.025 
Hist.: DEQ 13-2006, f. & cert. ef. 12-22-06; DEQ 15-2008, f. & cert. ef 12-31-08 

Rule amendments as originally proposed on December 1, 2008 

DEPARTMENT OF ENVIRONMENTAL QUALITY 
DIVISION 228 

340-228-06711 

Emission Standards 

Mercury Rules for Coal-Fired Power Plants 
Utility Mercury Rule 

Hg Emission Standards and Emission Caps 

(1) Mercury reduction plan. By July I, 2009 or I-year prior to commencement of commercial 
operation, whichever is later, the owner or operator of each Hg Budget unit must develop and 
submit for Department approval a mercury reduction plan for each Hg Budget unit. The plan must 
propose a control strategy for mercury that is most likely to result in the capture of at least 90 
percent of the mercury emitted from the unit or that will limit mercury emissions to 0.60 pounds 
per trillion BTU of heat input. The owner or operator must demonstrate that the plan reflects 
technology that could reasonably be expected to meet the limits in this section ifthe technology 
operates as anticipated by the manufacturer. The plan must provide a timeframe for 
implementation of the selected control strategy including major milestones, installation and 
operation requirements, and work practice standards for the selected technology. The owner and 
operator of the Hg Budget unit may proceed with the plan within 60 days of submittal unless, 

1 In a related rulemaking already in progress, the Department has proposed to eliminate this rule and move its 
requirements to OAR 340-228-0606. That rulemaking is scheduled to be presented to the Environmental Quality 
Commission (EQC) on December 11 or 12, 2008. If the EQC approves the move, these proposed changes would be 
made instead to OAR 340-228-0606. 
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within the 60 day period, the Department notifies the owner or operator of the Hg Budget unit that 
the plan must be revised. 
(2) Mercury emission standards. On and after July 1, 2012 or at commencement of commercial 
startup, whichever is later, except as allowed under section (3) of this rule, each Hg Budget unit 
must have implemented the approved control strategy projected to achieve at least 90 percent 
mercury capture or that will limit mercury emissions to 0.60 pounds per trillion BTU of heat input. 
(3) Compliance extension. Up to a-l-;?_-year extension of the requirement to implement the 
approved control strategy may be granted by the Department if the owner or operator of a Hg 
Budget unit demonstrates that it is not practical to install mercury control equipment by July 1, 
2012 due to supply limitations. ESP fly ash contamination, or other extenuating circumstances that 
are beyond the control of the owner or operator. 
( 4) Compliance demonstration. Commencing in July 2013 or 12 months after commercial startup 
or 12 months after expiration of the extension granted under section (3) of this rule, whichever is 
later, each Hg Budget unit must thereafter demonstrate compliance with one of the standards in 
subsections (4)(a) or (4)(b) of this rule for each compliance period, except as allowed under 
sections (5) and (6) of this rule, A compliance period consists of twelve months. Each month 
commencing with June 2013 or the twelfth month after commencement of commercial operation 
or twelfth month after expiration of the extension granted under section (3) of this rule, whichever 
is later, is the end ofa compliance period consisting of that month and the previous 11 months. 
(a) A mercury emission standard of 0.60 pounds per trillion BTU of heat input calculated by 
dividing the Hg emissions determined using a mercury CEMS or sorbent trap monitoring system 
by heat input as determined according to OAR 340-228-0674; or 
(b) A minimum 90-percent capture of inlet mercury determined as follows: 
(A) Inlet mercury must be determined as follows: 
(i) The owner or operator must test coal for mercury consistent with a coal sampling and analysis 
plan prepared according to OAR 340-228-0676; or 
(ii) The owner or operator must measure mercury emissions prior to any control device(s) 
according to OAR 340-228-0678. 
(B) The mercury capture efficiency must be calculated using the Hg emissions determined using a 
mercury CEMS or sorbent trap monitoring system and the inlet mercury determined using the coal 
mercury content data obtained in accordance with subparagraph (l)(b)(A)(i) of this rule or the 
measured inlet mercury data obtained in accordance with subparagraph (l)(b)(A)(ii) of this rule 
and a calculation methodology approved by the Department. 
(5) Temporary compliance alternative. If the owner or operator of a Hg Budget unit properly 
implements the approved control strategy and the strategy fails to achieve at least 90 percent 
mercury capture or limit mercury emissions to 0.60 pounds per trillion BTU of heat input: 
(a) The owner or operator must notify the Department of the failure within 30 days of the end of 
the initial compliance period; and 
(b) The owner or operator must file an application with the Department for a permit or permit 
modification in accordance with OAR 340 division 216 to establish a temporary alternative 
mercury emission limit. The application must be filed within 60 days of the end of the initial 
compliance period, and must include a continual program of mercury control progression able to 
achieve at least 90 percent mercury capture or to limit mercury emissions to 0.60 pounds per 
trillion BTU of heat input and all monitoring and operating data for the Hg Budget unit. 
( c) The Department may establish a temporary alternative mercury emission limit only if the 
owner or operator applies for a permit or permit modification, that includes a control strategy that 
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the Department determines constitutes a continual program of mercury control progression able to 
achieve at least 90 percent mercury capture or to limit mercury emissions to 0.60 pounds per 
trillion BTU of heat input. 
(d) Establishment of a temporary alternative mercury emission limit requires public notice in 
accordance with OAR 340 division 209 for Category III permit actions 
(e) If the owner or operator files an application under subsection (5)(b) of this rule, the Hg Budget 
unit must operate according to the temporary alternative mercury emission limit proposed in the 
permit or permit modification application until the Department either denies the application or 
issues the permit or permit modification. Compliance with the proposed temporary alternative 
mercury emission limit prior to fmal Department action on the application shall constitute 
compliance with the limits in section (4) of this rule. 
(f) A temporary alternative mercury emission limit established in a permit expires July 1, 201!>2 or 
within 2 years of commencement of commercial operation, whichever is later. 
(6) Permanent compliance alternative. If the owner or operator of a Hg Budget unit is unable to 
achieve at least 90 percent mercury capture or an emission level of 0.60 pounds per trillion BTU 
of heat input by July 1, 201!>.§ or within 2 years of commencement of commercial operation, 
whichever is later, despite properly implementing the continual program of mercury progression 
required in section ( 5) of this rule: 
(a) The owner or operator of the Hg Budget unit may file an application with the Department for a 
permit modification in accordance with OAR 340 division 216 to establish a permanent alternative 
mercury emission limit that comes as near as technically possible to achieving 90 percent mercury 
capture or an emission level of 0.60 pounds per trillion BTU of heat input. 
(b) The Department may establish a permanent alternative mercury emission limit only if the 
owner or operator applies for a permit modification, that proposes an alternative mercury emission 
limit that the Department determines comes as near as technically possible to achieving 90 percent 
mercury capture or an emission level of0.60 pounds per trillion BTU of heat input. 
( c) Establishment of a permanent alternative mercury emission limit requires public notice in 
accordance with OAR 340 division 209 for Category IV permit actions. 
(d) If the owner or operator files an application under subsection (6)(a) of this rule, the Hg Budget 
unit must operate according to the permanent alternative mercury emission limit proposed in the 
permit modification application until the Department either denies the application or modifies the 
permit. Compliance with the proposed permanent alternative mercury emission limit prior to final 
Department action on the application shall constitute compliance with the limits in section ( 4) of 
this rule. 
Stat. Auth.: ORS 468.020 & 468A.310 
Stats. Implemented: ORS 468A.025 
Hist.: DEQ 13-2006, f. & cert. ef. 12-22-06 

NOTE: the change highlighted below in OAR 340-228-0673(3)(b) is no longer needed, based on 
alternate larnrnarre that was adonted into OAR 340-228-0637( 4)( a) on December 12 2008. 
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340-228-06732 

Monitoring Reqnirements for the Hg Emission Standards 
(1) Requirements for installation, certification, and data accounting. The owners and operators of a 
Hg Budget unit must: 
(a) Install all applicable monitoring systems required under OAR 340-228-0674 through 0678 for 
monitoring individual unit heat input and inlet Hg. 
(b) Successfully complete certification tests under OAR 340-228-0660 and meet all other 
requirements of this rule, OAR 340-228-0660 through 0670, and 40 CFR part 75 subpart I for the 
monitoring systems under subsection (l)(a) of this rule. 
( c) Record, report, and quality-assure the data from the monitoring systems under subsection 
(l)(a) of this rule. 
(d) Reports and petitions required in subsections (l)(b) and (l)(c) of this rule must be submitted to 
the Department, not to the Administrator. 

· (2) Compliance deadlines. The owner or operator must meet the monitoring system certification 
and other requirements of subsections (I )(a) and(b) of this rule on or before the following dates. 
The owner or operator must record, report, and quality-assure the data from the monitoring 
systems under subsection (!)(a) of this rule on and after the followmg dates. 
(a) Heat input. For monitoring systems used to monitor heat input in accordance with OAR 340-
228-0671( 4)(a), if applicable, by the later of the following dates: 
(A) July I, 2012 or the date established under OAR 340-228-0671(3); or 
(B) The date on which the unit commences commercial operation. 
(b) Inlet Hg. If required to perform coal sampling and analysis in accordance with OAR 340-228-
0671( 4)(b )(A)(i) and 340-228-0676 or measure Hg emission prior to any control device(s) in 
accordance with OAR 340-228-0671( 4)(b )(A)(ii) and 340-228-0678, if applicable, by the later of 
the following dates: 
(A) July I, 2012 or the date established under OAR 340-228-0671(3); or 
(B) The date on which the unit commences commercial operation. 
(3) Reporting data. 
(a) The owner or operator of a Hg Budget unit that does not meet the applicable compliance date 
set forth in section(2) of this rule for any monitoring system under subsection(l)(a) of this rule 
must, for each monitoring system, determine, record, and report maximum potential( or, as 
appropriate, minimum potential) values for heat input, inlet Hg, and any other parameters required 
to determine heat input and Hg inlet in accordance with OAR 340-228-0674 through 0678. 
(b) On and after July I, 2013 or 12 months after commercial startup or 12 months after expiration 
of the extension granted under OAR 340-228-0671(3)January 1, 2018, the owner or operator ofa 
Hg Budget unit must submit to the Department quarterly reports of monthly and 12-month rolling 
average mercury emissions per trillion Btu of energy input and/or mercury capture efficiency, for 
each month in the calendar quarter. * 
( 4) Prohibitions. No owner or operator of a Hg Budget unit shall disrupt any emission monitoring 
method, and thereby avoid monitoring and recording heat input, and/or inlet Hg, except for 

2 In a related rulemaking already in progress, the Department has proposed to eliminate this rule and move its 
requirements to OAR 340-228-0609. That rulemaking is scheduled to be presented to the Environmental Quality 
Commission (EQC) on December 11 or 12, 2008. If the EQC approves the move, these proposed changes would be 
made instead to OAR 340-228-0609, 
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periods of recertification or periods when calibration, quality assurance testing, or maintenance is 
performed in accordance with the applicable provisions of this mle, OAR 340-228-0660 through 
0670, and 40 CFR part 75 subpart I. 
Stat. Auth.: ORS 468.020 & 468A.310 
Stats. Implemented: ORS 468A.025 
Hist.: DEQ 13-2006, f. & cert. ef. 12-22-06; DEQ 8-2007, f. & cert. ef. 11-8-07 

*replaced by 
340-228-0637 
Reporting 
( 4)(a): Submission. Quarterly reports must be submitted, beginning with the calendar quarter 
containing the compliance date in OAR 340-228-0609(2). The owner or operator must report the 
data and information in this subsection and the applicable compliance certification information in 
subsection (4)(b) of this rule to the Department quarterly. Each report must be submitted to the 
Department within 30 days following the end of each calendar quarter. Each report must include 
the date of report generation and the following information for each affected unit or group of units 
monitored at a common stack. 
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2008 Oregon Regional Haze Plan 

Executive Summary 

Regional haze is air pollution that travels long distances and reduces visibility in scenic areas. 
The haze that affects visibility in Oregon comes from motor vehicles, power plants, industrial 
and manufacturing processes, forestry, agricultural and other open burning, as well as natural 
sources such as wildfire and windblown dust. The federal Clean Air Act contains requirements 
to protect and improve visibility in national parks and wilderness areas in the country. In 1977 
Congress designated certain national parks and wilderness areas as "Class 1 areas," where 
visibility was identified as an important value. Currently there are 156 Class 1 areas in the 
country. Oregon has 12 Class 1 areas, including Crater Lake National Park and 11 wilderness 
areas. 

To address the problem ofregional haze the Environmental Protection Agency (EPA) adopted 
the Regional Haze Rule in 1999. This rule requires states to adopt regional haze plans to 
incrementally improve visibility in all Class 1 areas, including Oregon, over the next 60 years. 
It focuses on improving Class 1 area visibility on the haziest days (the worst 20 percent) and 
ensuring no degradation on the clearest days (the best 20 percent). The first regional haze plan 
must include "Reasonable Progress Goals" (RPG) for each Class I area, for the year 2018, also 
known as the "2018 milestone year". RPGs are interim goals that represent incremental 
visibility improvements, based on a calculation of a "uniform rate of progress" (URP). The 
first regional haze plan describes the progress anticipated in reaching the 2018 URP milestone 
for each Class I area, for the 20 percent worst and best days, based on projections of emission 
reductions and visibility improvements from regional haze control strategies during this first 
planning period. 

Best Available Retrofit Technology (BART) is a key part of the federal Regional Haze Rule, and 
the central focus of regional haze plans that states are developing. It applies to certain older 
industrial facilities that began operating before 1977 when federal Prevention of Significant 
Deterioration (PSD) rules were adopted to protect visibility in Class I areas when permitting 
new industrial facilities. Under BART, these older facilities must now evaluate their visibility 
impact in Class I areas, and if found to be significant, conduct an evaluation of new pollution 
controls, and install them within five years. 

This document is Oregon's Regional Haze Plan to meet this federal rule. The highlights of the 
plan are as follows: 

History and regulatory background of the Regional Haze Rule, and geographical 
description of each of Oregon's 12 Class I Areas. See Chapters 1 through 5. 

• A comprehensive review and technical assessment of visibility conditions in each of 
Oregon's 12 Class I areas, showing major pollutants and source categories in Oregon 
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and other· states causing haze, and a projection of visibility by a required "milestone" 
date of2018. See Chapters 6 through 9. 

DEQ's evaluation often "BART-eligible" sources, and proposal to require retrofit 
controls on the PGE Boardman power plant, and reduce emissions at four other 
facilities to below the visibility impact level considered to be significant. See Chapter 
10. 

"Reasonable Progress Goals" established by DEQ for Oregon's 12 Class I area, which 
show improvements in visibility for the haziest or worst days (but less than the first 
URP milestone for 2018) and no visibility degradation for the clearest or best days. See 
Chapter 11. 

• A "Long-Term Strategy" that describes what actions DEQ will take to address major 
sources of haze over the next 10 years, and commitments for future plan updates and 
revisions. 

• Summary of the efforts by DEQ to consult and coordinate with other States, Tribes, and 
Federal Land Managers on the regional haze strategies contained in this plan. See 
Chapter 13. 

The major elements of this plan are the BART evaluation, Reasonable Progress Goals, and the 
Long-Term Strategy. 

Best Available Retrofit Technology evaluation 

The primary outcome of the BART evaluation in Chapter 10 was a determination that the PGE 
Boardman power plant be required to install pollution controls. DEQ evaluated 10 BART
eligible sources, and found that the PGE Boardman plant had by far the greatest visibility 
impact in Oregon's Class I areas, and in several of Washington's Class I areas as well. DEQ 
identified a two-step process for installing controls at this facility. Phase one requires controls 
for sulfur dioxide (S02) and oxides of nitrogen (NOx) that would reduce these emissions by 
about 66 percent by 2014, at a cost of about $280 million. Phase one meets the minimum 
requirements for BART. Phase two requires more advanced controls for NOx that would 
reduce emissions by about 81 percent by 2017, at an additional cost of $191 million. Phase two 
goes "beyond BART" to achieve additional visibility improvement and to meet regional haze 
"reasonable progress" requirements (see below). The total emissions reduced from both phases 
is approximately 20,800 tons per year, which will provide significant visibility benefits in 14 
Class I areas in Oregon and Washington, as well as the Columbia Gorge National Scenic Area. 

Also as part of the BART evaluation, DEQ found four other BART-eligible sources that had 
visibility impacts that we just over the "significance" level used for the modeling protocol for 
BART sources. DEQ determined that these sources could take a federally enforceable permit 
limit to lower their emissions below the significance level. Sources that take an enforceable 
permit limit are not subject to further evaluation for BART controls, however as BART-eligible 
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sources, they can be re-evaluated as part of a more comprehensive review of industrial 
emissions under the reasonable progress requirements for making visibility improvements. This 
re-evaluation of all BART-eligible sources is part of the Long-Term Strategy described below. 

Reasonable Progress Goals 

In establishing RPGs for each Class I area, DEQ relied upon emission projections and regional 
modeling work conducted by the Western Regional Air Partnership (WRAP). The WRAP 
Technical Support System or TSS website provided considerable technical information in 
determining the RPGs, and is referenced in the Appendices section of the plan. The RPGs 
described in Chapter 11 represent future visibility conditions in Oregon's Class I areas in 2018, 
based on the URP calculated for each Class I area (see Chapter 6) that represents a 
"presumptive goal" for the first regional haze plan. In cases where the RPGs do not meet the 
URP goal for 2018, States are required to explain the reasons for the slower progress, 
additional controls that were considered for this first plan, and what future actions that will be 
taken to ensure the 60-year objective of the Regional Haze Rule will be met. 

While the RPGs for Oregon's Class I areas meet the requirement for no degradation of the 
clearest or best days, they do show a slower rate of progress for the haziest or worst visibility 
days, and do not meet the 2018 URP milestones in most areas. The reasons for this, as 
described in Chapter 11, are summarized below: 

DEQ's analysis of emissions data, source apportionment, and modeling results strongly 
supports the finding that the contribution of natural sources, such as wildfire and 
windblown dust, is the primary reason for slower progress in achieving the 2018 
milestone in Oregon's Class I areas. 

• Similar to the contribution of natural sources, DEQ believes marine vessel emissions are 
also affecting progress in making visibility improvements. These emissions are estimated 
to be currently half of the statewide S02 emissions and one-third the statewide NOx 
emissions. This contribution to visibility impairment is significant, especially in Western 
Oregon Class I areas. Current DEQ authority to regulate offshore shipping emissions is 
limited. The plan identifies future work that is needed to address this significant source of 
em1ss10ns. 

DEQ's analysis of projected visibility improvements from sulfate and nitrate impacts in 
Oregon Class I areas shows about a 20 percent reduction in these pollutants by the 2018 
milestone. Given the strong association of these pollutant species to anthropogenic 
sources, DEQ believes this is a more realistic indicator ofreasonable progress. If natural 
sources are excluded, this 20 percent reduction in sulfates and nitrates corresponds to the 
same percent reduction that is represented by the 2018 milestone. 

Mobile sources (mostly cars and trucks) are the largest anthropogenic source of emissions 
in Oregon. By 2018 more than half of these emissions are projected to decrease due to 
numerous federal emission standards that are already "on the books", as well as programs 

Item J 000051 



Attachment A-5 
June 18-19, 2009 EQC meeting 
Page4 of5 

in Oregon that will reduce these emissions. DEQ believes this major reduction supports 
the demonstration that RPGs are reasonable based on the considerable progress being 
made reducing this large source of emissions. 

DEQ conducted a "Four-Factor Analysis" as required under the Regional Haze rule to 
evaluate other large sources of emissions (non-BART sources) that ·could be reduced or 
controlled to improve visibility by 2018. Using this analysis DEQ did not find any 
controls that were reasonable to pursue at this time. However, additional NOx controls 
required under the Phase 2 requirements for the PGE Boardman Power Plant will result in 
an additional reduction of approximately 4,000 tons NO" and significant visibility 
improvements, when installed in 2017. Based on the preliminary information obtained 
from the four-factor analysis, DEQ has proposed in the Long-Term Strategy of the plan to 
further evaluate non-BART industrial sources for possible new controls in the next five 
years to make additional visibility improvements by 2018. 

Long-Term Strategy 

Chapter 12 of this plan is the Long-Term Strategy, which describes on-going rules and 
programs that are expected to provide visibility improvements, and identifies new measures 
that DEQ has committed to evaluate by the next plan update in 2013. The two primary 
commitments are to evaluate possible visibility improvements from non-BART industrial 
sources not included in the BART review, and Class I area smoke impacts from forestry 
burning. These represent the two greatest areas where potentially significant visibility benefits 
could be realized. 

The evaluation of non-BART sources will include a re-evaluation of the BART-eligible 
sources. Starting in 2009, DEQ will develop a comprehensive guidance document through a 
stakeholder process for evaluating visibility impacts from non-BART industrial sources. A 
DEQ report will be prepared by 2013 that summarizes: (I) the development of this guidance; 
(2) results of applying the guidance to non-BART sources and BART-eligible sources; (3) any 
potential new controls for sources; ( 4) proposed rulemaking needed and schedule for adopting 
new rules; ( 5) estimated timeline for installing any new controls; and ( 6) estimate of the 
expected visibility benefits. 

The evaluation of forestry burning will consist of an analysis of smoke impacts from forestry 
burning on visibility, for the haziest or worst days at each Class I area in Oregon. Where this 
burning it is found to cause significant visibility impacts, DEQ plans to work with state forestry 
and federal land managers to identify new smoke management controls to protect visibility. 

Other new measures in the Long-Term Strategy included an evaluation of the contribution of 
residential open burning and rangeland burning to haze, and further assessment on the 
contribution of marine vessels and possible regulatory actions that could be taken. 
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Columbia River Gorge National Scenic Area Visibility 

The Columbia River Gorge National Scenic Area was created by Congress in 1986. While it 
was not designated as a Class I area, it will receive significant visibility benefit under the 
Oregon Regional Haze Plan due to its' proximity to nearby Class I areas, such as Mt. Hood 
Wilderness in Oregon. The Gorge was included with other Class I areas in the visibility 
modeling analysis of BART sources, and the requirement for five-year updates to the Oregon 
Regional Haze Plan will include similar analysis and tracking of visibility improvements for 
the Gorge. 

The National Scenic Area Act of 1986 requires the protection and enhancement of the scenic, 
natural, cultural, and recreational resources of the Gorge, while at the same time supporting the 
local economy. The Columbia River Gorge Commission (CRGC) has responsibility to 
administer the National Scenic Area Act. In 2001, the CRGC determined that in order to 
protect air quality in the Gorge, they would rely on Oregon DEQ and the Washington 
Southwest Clean Air Agency to develop an air.quality strategy for the Scenic Area. The state 
agencies studied air quality and visibility and the emission sources that contribute to haze in the 
Gorge. Because many of the same problems that affected haze in the Gorge are the same 
problems that affect haze across the western region, much of the visibility efforts under the 
regional haze program will ultimately benefit the Gorge. Therefore, as part of the federally 
mandated five-year regional haze plan update, DEQ will track visibility conditions in the area 
and provide a separate follow up with the CRGC to provide a progress report on conditions in 
the Gorge. See Section 1.6.2 of this plan for more information. 
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NOTE: Below are two proposed changes to the Oregon Regional Haze Plan to address 
PGE's proposed decision points closure options, as described on page 16 of the EQC rule 
adoption staff report. The first change is on page 155, under Section 4.2 Summary of BART 
Control Detenmination for PGE Boardman plant. The second change is on page 202, as part 
of Section 12.6.1. Evaluation of Non-BART Sources and BART-eligible Sources. 

added to page 15 5: 

5. Uw:oming Carbon Regulations and Requesting a Rule Change 

)h!;'_Department expects that state and foderal regu laJ19!15JQJ:~(l!!~e greenhouse gas 

!!J.U.\§}j.Q.Jl!i.fl:QmJ?owq plants. and many other sources, will be dev_ekmed in the next several 
years. Although it is tm9~r.tll.i.l1 how future greenhouse gas regulations will qffect PGE 
J;l.Q.£@111f:l.ll.th<e_hvo..:J2.h>:b~"(]_'ll)pJ:Qll.9.hJo reduce haze pollution at PGE Boardm.'!ll. will allow 
;?,Qmc time fr>r PGE to evaluate the cost of gre9JJJ.lQ\Ls.91Ino.rngn!fttion in context with costs 
.'1.s?.99.i.iltgfLwitlHlis_rQgi.QJJ.£1 haz_e S02 and N0xJ:9.!11mJ5.farJbe.B\lM\iman facility. The 
Department acknow~dzes the combination of these costs could be significant and may 
require PGE to evaluate cost-benefit f'19tors affecting the foturc of the Boardillll.P_Jacjlity, as 
part of the Oregon Public Utility Commission Intep·ated Resource Plan process. 

Recognizing these future uncertainties, the Department has included in the Long-Term 
Strategv in Chapter 12 a process bv which PGE could submit a vvritten request for a rule 
chm1ge to the regional haze control requirement~ for that facility. if PGE determines that the 
additional impact and cost of greenhouse gas regulations will require the closure ofthe PGE 
Boardman plant and forma.!ly_proposes a closure date. Although this request could be made 
at any time. the Department believes it would be particularly appropriate if submitted as part 
of Department's 2013 regional haze plan l!J?St~te"'":<Ylter:e_il_>vopld be considered along_with 
!he J:'_y_alttation ofNon-BART Sources and BART-~)igi!JJ~""~_Q\fffl'.;?_JJUrsum1t to Section 
]2.6.l~_Ih.e Dep~!!1Q1..S'Il.U:.ecognizes that such a request conld change tl}e need for significant 
capital investment in regional haze pollution control equipment at Boardman and that a 
decision from the EQ.\::_wo'll.<i.h~.J1~9.l.LQP as quicklv as possible. The Depart.m£lll.would 
evaluate the merits of PGE's request in consultation_,yJt.hJlPA. and take action as 
appnmril:lte..fillon that request as quickly as possible. The Departme11t would also seek input 
from the public, stakeholders, tribal nations, and a fiscal advisorv committee in making its 
determination. The Department would expect I'GE to include fill analysis of the estimated 
emission reductions and visibility benefits from an early closure, other controls that might 
be feasible and cost-effective during the interim. and fo1ther analysis comparing the 
emission reductions and other control options to the visibility benefits from the BART and 
Reasonable Progress controls required for the Boardman facility by rule. For further details, 
see Section 12.6.l of the Long~form Strategy. 
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added to page 202: 

Process for Requesting a Rule Change to PGE Buanlm:rn Control Requiremeuts 

The Department expects that state and foderal regulations to reduce greenhouse irns 
emissions from power phmts, and many other sources, will be developed in the next several 
years. Althou£h it is uncertain how future greenhouse gas regulations will affoct PGE 
Boardman. the two-phased approach to reduce haze pollution at PGE Boardman will allow 
some time for PGE to evaluate the cost of greenhouse gas regulation in context with costs 
associated with the regional haze SOz and NC\ controls for the Boardman facility. The 
Department acknowledges the cm11bination q_f these costs could be significant and may 
ri:~q11irnJ'GJ:''.Jn.e_y_f!Juate cost-benefit factors a±1ec:;tiniLth.eJi1!11.r'i of the Boardman facili!Y,.Jt~ 
Q.Hl't of the Oregon P.u.bUq .. lJ!j)itv Commission integrated Re'i._Q.\l!£!'.l'J11n process. 

Should PGE determine that t!~_.giJ.9i!iQ!lal impact and cost of greenhous~~'U.e_gulations will 
rnq11JrnJhQ.sJ.o,'iuI\'_9f the PGE Boardman plant,J'.QE.1.trnx_;;obmit a written request to tJ:ic:; 
.R1mm!tnen1J9r.iu:tJl1'.<::hi.mgt;Jo the regional ha~.9. .. rnntxol.ren11irnrnsn10i.)r PGE Boar<lmm! ... 
Although this request could b~ made at anv time. the Department believes it would be 
particularly appropriate in 201 l or carlv.2012, so that the rule change, if approve.Q,_>.vould be 
made as part of the 2013 regional haze plan update. and considered along with the 
Evaluation of Non-BART Sources and BART-elii,dblc sources identified above in this 
section. The Department recognizes that such a request could chan~e the need for 
significant capital investment in regional haze pollution control equipment at Boardman and 
that a decision from the EQC would be needed as guicklv as possible. The Department 
would evaluate the merits of PGE's request in consultation with EPA. and take action as 
appropriate upon that request as qukklv as possible. The Department would also seek input 
from the public. stakeholders. tribal nations. and a fiscal advisory committee in making its 
.cl.~t5'DJ1l!1ati9xi. The Department would e1'J).9~tl:'_Qf'.t.9.L!1.9_l!Jde an analvsis of the estinm\,;q 
,;mi§~i.9ll.J:~QI1~ti.9.!2!U!!1d visibilitv benefits from aJL"!!t:l.Y.Sh1?JJ!§~other controls that migh1 
be feasible and cost-effo<;:li.Y.9 during the interim. and fmther anaJ.Y5is.comparing the 
emission reductions and other contr_pl options to the visibility benefits from the BART mid 
Reasonable Progre,1s controls req)l[rgj] for the Boardman facilitv by rule. 
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Summary of Public Comments and Agency Responses 

Adoption of 2008 Oregon Regional Haze Plan and New Controls for PGE Boardman 
Power Plant 

Prepared by: Brian Finneran, Carrie Ann Capp, Mark Fisher, DEQ Air Quality 
Date: April 27, 2009 

Comment The public comment period opened on December 1, 2008, and closed at 5:00 
Period: p.m. on January 30, 2009. 

Public Hearings: DEQ held the following public hearings: 

• January 6, 2009, 6:00 p.m. 
DEQ Headquarters, Room EQC-A 
811 SW 6th Avenue 
Portland, OR 97204 
28 people attended the hearing; 11 people testified. 

• January 7, 2009, 6:00 p.m. 
Lane Regional Air Pollution Authority, LRAPA Meeting Room 
1010 Main Street 
Springfield, OR 97474 
5 people attended the hearing; 1 person testified. 

• January 8, 2009, 6:00 p.m. 
DEQ Medford Office, Conference Room, Suite 201 
221 Stewart Avenue 
Medford, OR 97501 
4 people attended the hearing; 1 person testified. 

• January 12, 2009, 6:00 p.m. 
Hermiston Conference Center, Rotary Altrusa Room 
415 S. Hwy 395 
Hermiston, OR 97838 
28 people attended the hearing; 5 people testified. 

• January 13, 2009, 6:00 p.m. 
Columbia Gorge Community College, Lecture Hall, Building Two, 

Room 2.384 
400 E. Scenic Drive 
The Dalles, OR 97058 
46 people attended the hearing; 17 people testified. 

Total attendance at public hearings: 111 persons 
Total number providinq verbal testimony: 45 persons 

Organization of Summaries of the comments received and DEQ's response are provided 
comments and below. Comments are summarized by issue category. The full public record 
responses: is available for review by the public at the Portland DEQ office (811 SW 6th 

Ave.). Copies are available upon request. 
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Explanation of BART= Best Available Retrofit Technology 
acronyms used DEQ = Department of Environmental Quality 
in this document EPA= Environmental Protectio1:1 Agency 

EQC = Environmental Quality Commission 
LNB/MOFA =Low NOx Burner with Modified Overtire Air (control equipment) 
NOx = Nitrogen oxides 
PGE = Portland General Electric 
PM10 =Particulate Matter under 10 microns in size 
S02 = Sulfur dioxide 
SCR =Selective Catalytic Reduction (control equipment) 
SNCR =Selective Non-Catalytic Reduction (control equipment) 
SIP = State Implementation Plan 
VOC =Volatile Organic Compounds 
WRAP =Western Regional Air Partnership 
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F. Chapter 12 - Long-Term Strategy 

IV. Other Comments and Issues Raised during this proposed Rulemaking 

v. Miscellaneous Comments 

List of People and Organizations Submitting Comments (by Commenter Number) 

Overview of Public Comment process 

DEQ presented this proposed rulemaking for public comment from December 1, 2008 until 
January 30, 2009. Comments were received via email, in writing and orally. DEQ received the 
following types of comments: 

• 1134 emails 
• 61 written letters (by mail, at hearings, or attached to emails) 

28 

30 

34 

36 

• 45 persons testified at the public hearings. (see DEQ's Hearing Officer's Report on Public 
Hearings, Attachment C) 

Overall, DEQ received 1215 comments. 

All comments received have been made part of the public record and have been reviewed by 
DEQ. In addition to this summary, the full record of individual comments will be made available to 
the Environmental Quality Commission. A copy of the full public comment record is available for 
the DEQ Headquarters, 811 SW 61

" Ave. Portland. Photocopies of the record are available for a 
fee. This summary is also available on the agency website: http://www.deg.state.or.us/aq/haze/. 

Overview of this Comment and Response Document 

Due to the extremely large number of comments, this document has been organized in the 
following format. Comments and DEQ responses are divided into five sections, as described 
below. Within each section, public comments and DEQ responses are grouped into issue 
categories. There are 56 issue categories in this document. DEQ responses correspond to the 
order of the comments listed in each issue category. In a few cases, there may be one DEQ 
response addressing several comments. Due to this format of grouping comments by issue 
category, most comments have been summarized or paraphrased. 

The following describes the five sections in this document: 

1. Comments directly or indirectly related to DEQ's proposed controls or any controls (more or 
less stringent) related specifically to the PGE Boardman coal-fired power plant. 

2. Any comments in response to PGE's proposed "decision points" closure options (mostly listed 
as either "for" and "against" the proposal). 

3. Specific comments on the contents (analysis, data, strategies, etc.) of the proposed Oregon 
Regional Haze Plan. These are listed by the chapter they appear in the Plan. 
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4. General comments and issues indirectly related to this rulemaking, and not falling into any of 
the above sections. In most cases these comments are beyond the scope of this rulemaking, 
but DEQ responses have been provided. 

5. Miscellaneous comments, similar to section 4, but beyond the scope of this rulemaking with no 
DEQ response. These were included as general issues and concerns that are being included 
for the record. 

How to Find Your Comments 

All comments in this document are followed by a number that represents the person or 
organization that provided the comment. DEQ made every effort to match the commenter to the 
comment. 

The list of commenters begins on page 36. This list is divided into (1) written letters, sent by mail, 
provided at a hearing, or attached to an email; (2) verbal testimony only, provided at the public 
hearings; and (3) email comments only. 1 

Finally, many of the email comments were provided via a form letter. For instance, one form letter 
represented over 1000 comments. As a result, identical form letter emails were given one 
reference number. There were three form letters, and the reference numbers are highlighted in 
bold to reflect more than one comment.) Attachment 1 to this document provides additional names 
of those who commented by form letter email. 

General Guide to Comments 

To assist in finding your comments, the following is a summary of the different groups that 
commented on this rulemaking, and notes where in this document the responses can be found. 
This is intended to be a general guide to finding most of the comments, but not all. 

1. Comments provided by EPA, National Park Service, U.S Fish & Wildlife Service, U.S. Forest 
Service, and the Southwest Clean Air Agency. These comments focused on the technical and 
cost aspects of DEQ's BART determination, citing reasons for slightly more stringent emission 
limits, including requiring Phase 2 SCR controls as BART in 2014. These comments were 
opposed to PG E's proposal for closure options. They also cited legal issues associated with 
PG E's proposal meeting all of the BART and Reasonable Progress requirements. These 
comments can be found in Section 1, categories 1-9, Section 2, categories 23-25, 28-29, and 
Section 3, categories 31, 33-34, 38-45. 

2. Comments from PGE, Industry, Business and Utility related groups, and Morrow County 
government. These comments supported PGE' proposed closure options, and generally 
supported DEQ's Phase 1 controls, but opposed the Phase 2 SCR controls. They also 
commented on the overall cost of the proposed controls, and potential impacts on the 
economy. These comments can be found in Section 1, categories 7, 10-13, 15, Section 2, 
categories 19-20, and Section 4, category 56. 

1 Those who submitted written letters with verbal testimony or attached to an email are listed under group 1, 
written letters. This grouping of comments is based on ease of organization, and does not reflect any ranking 
or priority order based on type of comment provided to DEQ. 
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3. Comments provided primarily by environmental groups. Most of these comments focused on 
the stringency of the proposed controls for PGE Boardman, and the timetable for installation 
and compliance. They also focused on PGE Boardman's visibility impacts in Class I areas and 
the Columbia Gorge, and on public health and the environment in general. Some cited specific 
technical and cost reasons for lower emission limits from the proposed controls, including 
requiring SCR controls as BART in 2014. Also cited was opposition to the proposed 
compliance date contingency extensions for Phase 1 NOx and Mercury controls, and 
comments on an earlier decision point (2011) than 2012, and earlier shutdown dates, related to 
PGE's closure options proposal. These comments can be found in Section 1, categories 1-7, 
10-12, 14, Section 2, categories 22-23, 28, and Section 3, categories 30,32,35-37, and Section 
4, categories 46-51, 53-54. 

4. Comments from the general public. Most of these reflected the comments of the 
environmental groups described above. Some advocated immediately closing PGE Boardman. 
Many cited concerns about air quality and visibility impacts in the Columbia Gorge. A smaller 
segment of public comments supported PGE's proposal, reflecting those of the industry, 
business and utility-related groups described above. These comments can be found in Section 
1, categories3-7, 11, 13-18, Section 2, categories19-23, 26, and Section 3, categories 46-49, 
52, 54-55. 

5. Comments from tribal nations. The Umatilla, Yakama, and Nez Perce tribal nations provided 
comments regarding PGE Boardman's emissions, PGE's proposed closure options, DEQ's 
proposed controls, and the impacts on air quality, visibility, the ecosystem, public health, and 
acid deposition, including impacts on cultural resources. These comments can be found in 
Section 1, category 17, Section 2, categories 23, 29, and Section 3, categories 47,50. 

6. Comments from forestry-related groups, state and federal agencies, and the Oregon Forest 
Industries Council. Most of these comments were directed at DEQ's planned evaluation of 
forestry burning under the Long-Term strategy, and regarded the terms of the criteria and 
methodology for conducting this evaluation. The comments urged coordination with appropriate 
forestry agencies, representatives and stakeholders in all steps of the evaluation, including the 
review of findings and any recommendations for additional smoke management controls. 
These comments can be found in Section 3, category 41. 

Item J 000060 



Attachment B 
June 18-19, 2009 EQC meeting 
Page 6 of 40 

~ii~~~~i~1c1l~~~~/i9efl~~!?g-~~!!~I=~5~r-~i9~~~~~~~l~~~~l~~~0~~!*~!<i~~~~~~5~ 
1. DEQ's Phase 1 a) Many other coal plants similar to Boardman can achieve lower emission rates with the 
NOx emission Low NOx burners being proposed by DEQ. (54) 
limits b) Lower NOx emission rates can be achieved with Ultra-Low NOx burners. (17)(54) 

Response 

c) Lower emission rates reaching 66% reductions (equal to a limit of 0.15 lbslmmBtu) are 
reasonable and achievable. (17)(19)(72) 

d) BART guidelines recommend only a 30-day rolling average for utility boilers, not an 
annual rolling average. (50) 

e) The annual limit is not enforceable during the first year of operation (17) 
f) It is well documented that Low NOx Burners with Overtire Air (LNBIMOFA) cannot 

achieve the same level of emission reduction when installed on wall-fired dry bottom 
boilers as when they are installed on tangentially fired boilers (22) 

g) Add a zero to the BART limits for compliance enforcement purposes (47) 
h) Sunnorts DEQ's Phase 1 NOx limit determination. 122) 
a) The effectiveness of low LNBIMOFA air is dependent upon the design of the boiler and 

the type of coal burned. The Foster-Wheeler boiler at the Boardman plant is a wall-fired 
dry bottom boiler, but has unique design features that will affect the performance of low 
NOx burners. One significant difference between the boiler at the Boardman plant and 
other wall-fired dry bottom boilers are the wing walls that are installed in the upper 
region of the furnace zone for heat transfer. These wing walls reduce the effective 
mixing zone of the gases that would otherwise be available in other boilers. Since low 
NOx burners rely on staged combustion, reducing the mixing zone will reduce the 
effectiveness of the burner and overtire air syst~m. 

b) The Ultra-Low NOx burner cited in the comments was installed on a B&W boiler (Unit 6 
at the W.A. Parish facility in Texas). B&W boilers have a different internal design 
configuration than the Foster Wheeler boiler at the Boardman plant. 

c) DEQ did not find that a 66% reduction (at a limit of 0.15 lbslmmBtu) was achievable. 
There are approximately 230 wall-fired dry bottom boilers in the US, but DEQ could 
only identify one other boiler that is comparable to the boiler at the Boardman plant and 
that has relatively new low NOx burners (Unit 1 at the Gerald Gentleman Station in 
Nebraska). In 2008 the annual average NOx emissions were 0.223 lb/mmBtu. Only 32 
of the 230 wall-fired dry bottom boilers with low NOx burners had better emission rates 
in 2008. The few that had lower emissions rates have different designs or burn 
different types of coals than the boiler at the Boardman plant. 

d) Based on the performance of Unit 1 at the GGS facility in Nebraska, DEQ believes that 
a limit of 0.23 lblmmBtu would be difficult to meet with low NOx burners on a 30-day 
rolling average, but should be achievable as an annual rolling average. 

e) The annual limit i§_ enforceable during the first year of operation. Annual emissions will 
be monitored with a certified continuous emissions monitoring system (GEMS). GEMS 
are the most reliable compliance monitoring method available. 

f) The Department agrees that dry bottom wall-fired units with low NOx burners and 
overtire air will not achieve the same emission rates as tangentially fired units with low 
NOx burners and overtire air. The presumptive BART limits proposed by EPA are 0.23 
and 0. 15 lblmmBtu heat input for dry bottom wall-fired units and tangentially fired units; 
respectively. Actual emissions data shows a difference between the two types of boiler 
designs, but there is considerable scatter in the data suggesting that the emission 
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performance is not just dependant on the general design category, but it is also 
dependent upon the specific design of the units within in the general categories, as 
discussed above. 

g) The Department does not agree to add a zero to the standards because the monitoring 
and testing methods are generally only precise to two significant digits. Establishing 
limits with 2 significant digits is consistent with most New Source Performance 
Standards promulgated by EPA. 
DEQ appreciates the support for the Phase I NOx limit. 

DEQ is incorrect in saying that a wet scrubber S02 emission rate of 0.06 lblmmBtu is 
not achievable as annual average. (52) 
DEQ should require a wet scrubber. (54) 
In evaluating semi-dry scrubbers for Boardman, DEQ should have looked at the 
Rawhide plant in Colorado and Stanton #1 0 plant in North Dakota, which can achieve 
.05 -.08 lblmmBtu on an annual average. 
Regardless of whether wet or dry scrubbers are required, Boardman should be able to 
meet 0.07 lblmmBtu on a 30-day rolling average rather than the 0.12 lblmmBtu 
proposed by DEQ. (52) 
DEQ should have considered Eastern U.S. retrofits. (47) 
The S02 controls proposed by DEQ should be able to achieve over a 90% reduction, 
rather than 80% that DEQ cites. (17)(21)(54)(72) 
The SO, BART limit should be 0.03 lblmmBtu. (17) 
Add a zero to the BART limits for compliance enforcement purposes (47) 

___ ,__,__S~Llfl.P()r.t.s})f:Q'.-5 SO, BART limit.c!e_te>r_111jnation. (22) ·-·······--
The control effectiveness of the wet scrubber that DEQ used in its BART analysis was 
based on actual emissions representative of the best performing systems in the U. S, 
taking into consideration normal fluctuations in emissions. For example, unit BW22 at 
the Centralia Plant in Washington had an annual average emission rate of 0.036 
lb!mmBtu in 2008. However, when the 30-day rolling averages are evaluated, the 95% 
confidence level is about 0. 1 lb/mm Btu. Some of the difference between the annual 
and short term emission rate may be due to start-up or shutdown emissions, but DEQ 
believes it is important to base the control effectiveness for the BART analysis 
on emission limits that can be achieved in practice. Based on the data, DEQ 
believes that a control effectiveness of 0.07 lblmmBtu is appropriate. 

b) DEQ does not agree that a wet scrubber should be required for BART. DEQ agrees 
that a wet scrubber can achieve lower emission rates than a dry scrubber, but the two 
control technologies produce about the same visibility protection. DEQ used an 
emission rate of 0.07 lblmmBtu for the wet scrubber and 0.12 lb/mmBtu for the dry 
scrubber in the BART analysis. Even though a wet scrubber can achieve lower 
emission rates, the wet scrubber does not provide more visibility improvement than a 
dry scrubber because of the plume characteristics (e.g., wet plume with much lower 
temperatures) and the wet scrubber is $135 million dollars more than a dry scrubber. 
Therefore, DEQ determined that BART is a dry scrubber rather than a wet scrubber. 

c) Stanton #10 in North Dakota is only about 100 MW, and the Rawhide Unit 101 in 
Colorado is about 280 MW, which are both much smaller than the Boardman plant at 
about 600 MW. The control effectiveness of the dry scrubber that DEQ used in its 
BART analysis was based on the performance of emission units similar to the boiler at 
the Boardman plant. Although the S02 controls are less sensitive to boiler design, the 
type of coal and the size of the unit can have significant effects on the control 
effectiveness. Analysis of existing dry scrubber systems indicates that smaller electric 
generating units general!y are capable of achieving lower emission rates than larger 
units probably because there is less stack gas to treat in the scrubber. In addition, 
when a detailed analysis of the emissions data is conducted, the emission levels that 
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can be achieved for compliance purposes are higher than the annual average emission 
rates recommended in the comments. 

d) In terms of meeting 0.07 lblmmBtu on a 30-day rolling average with either a wet or dry 
scrubber, DEQ's response in (b) above describes why a dry scrubber was selected. 
DEQ's responses in (c) and (e) describe why the 0. 12 lblmmBtu emission rate was 
selected. 

e) DEQ has considered Eastern U.S. retrofits. In the U.S., there are 51 coal-fired electric 
generating units with dry scrubbers. Of these, more than half had annual average 
emission rates greater than O. 12 lb/mm Btu in 2008. Of the ones that had lower 
emission rates than 0. 12 lblmmBtu, most are much smaller units than at the Boardman 
plant. 

f) DEQ does not believe that a 90% reduction in S02 is achievable in practice due to the 
relatively low sulfur content of the coal burned at the Boardman plant. There is a point 
of diminishing returns when the addition of more lime will not continue to significantly 
reduce the S02 emissions. This phenomenon has always been addressed in 
regulations dealing with systems that rely on reagents to control pollutant emissions. 
For example, the New Source Performance Standard for electric generating units has a 
requirement to reduce S02 emission by 90% if the emissions are greater than 0. 6 
lb/mm Btu and 70% if the emissions are less than 0. 6 lb/mm Btu. 

g) As discussed above, DEQ believes that the appropriate emission limit for the dry 
scrubber controls is 0. 12 lb/mmBtu as a 30-day rolling average. 

h) The Department does not agree to add a zero to the standards because the monitoring 
and testing methods are generally only precise to two significant digits. Establishing 
limits with 2 significant digits is consistent with most New Source Performance 
Standards promulgated by EPA. 

i) DEQ appreciates the support for the S02 BART limit. 

a) PGE should require Phase 1 NOx controls by July 1, 2011 and not be allowed a 
compliance extension to July 2014. (17) (49).(48) (51) 

' 3. DEQ's Phase 1 
NOx controls 
extension 
contingen_9' ,.............------------ --->----

. Response a) DEQ has proposed a provision for extending the BART compliance date for NOx to 
2014 because there is some uncertainty as to whether LNBIMOFA can achieve a limit 
of 0.23 lblmmBtu. Although not specifically required by the regional haze rules, DEQ 
believes that ii is important to at least try to achieve the presumptive limits provided in 
EPA's guidance document for national consistency. The BART limit proposed for 2011 
satisfies the intent of the guidelines for installing LNBIMOFA. However, due to the 
unique design of the Boardman boiler, it may not be possible to meet the limit. DEQ 
could only identify one other unit in the United States that has the same design as the 
Boardman boiler and already has new LNBIMOFA installed. In 2008, the NOx 
emissions from unit 1 at the Gerald Gentleman Station in Nebraska were 0.223 
lb!mmBtu as an annual average. Based on this data and average emissions from 
previous years, DEQ believes that it is possible for the Boardman boiler to meet an 
annual limit of 0.23 lblmmBtu with LNBIMOFA. However, if ii is not possible, DEQ 
proposes an extension to 2014 to allow PGE to install a Selective Non-Catalytic 
Reduction (SNCR) system. Although SNCR is not recommended as BART for the 
various reasons provided in the BART report, it is a reasonable add-on for a limited 
amount of time to meet the presumptive BART limits, again for national consistency. 
The SNCR system will only be temporary because it will be replaced by the SCR 
system in 2017 or it will be used in conjunction with the SCR system, but there won't be 
nearly as much excess ammonia emissions once the SCR is installed. PGE won't 
know whether the new LNBIMOFA system will achieve the proposed limit until 2012 
because the limit is an annual limit and the equipment won't be installed until 2011. If 

Item J 000063 



' 

Attachment B 
June 18-19, 2009 EQC meeting 
Page 9 of 40 

4. DEQ's S02 
installation 
schedule 

Response 

the limit can't be met, DEQ's proposal allows 2 additional years for PGE to design, 
procure, and install the SNCR system, which is a relatively aggressive schedule. 

a) PGE should install the 802 controls by July 1, 2013, rather than July 1, 2014. 
(51)(49)(48) 

b) Similar 802 controls required for the Centralia coal plant in 1998 were able to be 
i installed in four vears. (51) 

a) Based on the complexity of the retrofit project as well as the potential for competition 
with other BART retrofit projects nationally, DEQ does not believe that ii is reasonable 
to require the S02 controls be installed by July1, 2013. 

b) The Centralia Plant was required to install wet scrubbers as a result of a Reasonably 
Available Control Technology (RACT) determination and order in 1997. According to 
the Acid Rain Program emissions data, the controls were installed in 2001 for one unit 
and 2002 for the other unit. DEQ believes the schedule for the Boardman Plant is 
consistent with the Centralia Plant; especially considering that the Boardman Plant will 
have competition with other BART projects. 

5. Accelerate the i a) DEQ should accelerate the timeline for installation of Phase 1 NOx and S02 controls. 
! installation timeline i (4) (19)(21) 

i (no da~e:Pe::~:d) r·;;j"·oE-oiieiieves-tilat the schedules .. iortnsta1iingtiieaART controis.arereasonab1e and 
' • expeditious. The Phase 1 NOx controls are required to be installed within 2 years and I i the S02 controls are required to be installed within 5 years. The schedule takes into 

6. DEQ's Phase 1 
NOx controls 
should include 
SCR 

---,~·~-"-"---·-·-··-······ ······-

! consideration the time necessary for engineering, procurement, and construction of the 
1 specific control technologies and coordination with the normal maintenance outage that 
j occurs each year in the late spring. However, the schedule does not take into 
i consideration final approval of the SIP by EPA. According to the regional haze rules, 

the BART controls are to be installed no later than 5 years from approval of the SIP. 
Therefore, the proposed schedule is more stringent than required because the SIP 
approval will probably not occur until the beginning of 2010 at the earliest. In 
establishing the schedule, DEQ also considered ii unreasonable to expect PGE to 
commit resources to the retrofit projects until they are certain what requirements must 
be met. DEQ is sensitive to the fact that there will be numerous other retrofit projects 
occurring at the same time throughout the country, and these projects will be in direct 
competition for the necessary equipment and resources, which was not necessarily the 
case when retrofit controls were added to the Centralia coal plant. 

a) 

b) 

c) 

d) 
e) 

f) 

g) 

h) 

The addition of SCR to Phase 1 NOx controls would almost double the visibility 
improvement at Mt. Hood, and by 25% for the 14% Class I areas impacted by PGE 
Boardman, as the 802 controls. SCR should be BART because PGE Boardman's 
singular and significant contribution to haze and impact on visibility. (17) (52) (54) 
Adding SCR to the Phase 1 NOx controls is more cost-effectiveness and provides 
more visibility improvement than DEQ's 802 BART controls, and therefore should be 
included as BART to Phase 1. (17)(47)(52)(53) 
DEQ overestimated the cost of SCR, and the costs of a combined LNB+MOFA+SCR 
system. (52)(54) 
DEQ underestimated the reductions achievable by SCR. (17)(52) 
DEQ's estimate of emissions reductions from SCR controls should be 9,266 tons, not 
8,647 as estimated by DEQ (based on a 30-day rolling average). (17)(52) 
SCR costs did not consider the savings due to potential improvements in thermal 
efficiency. (47) 
SCR is only six times as much as LNB/MOFA, not eight times as stated in the BART 
Report. (47) 
SCR is almost as cost ~f_fe>c;tive as SNCR, and SNCRl§_relied on as a contingen_c:Y.IC>~--
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Response 

BART. (47) 
i) One reason for not selecting SCR as BART was to allow time for the development of 

innovative controls. Innovative controls should be evaluated before they are installed. 
(47) 

j) The Salt River consent decree concluded that SCR is a reasonable retrofit. (47) 

a) DEQ agrees SCR controls would provide visibility improvements, but does 
not agree SCR should be BART, because its annual costs are about 6 times more than 
LNB!MOFA, yet provides about 2 times more visibility improvement. It is also unlikely 
that SCR could be installed within the 5-year period allowed by the BART rules due to 
the significant boiler modifications that will be necessary for the retrofit. 

b) DEQ agrees that when compared to each other, SCR is more cost effective and 
provides more visibility improvement than the S02 dry scrubber controls. However, 
BART must be evaluated for each pollutant separately Similar costs are not 
necessarily an indicator that two control options are equal. DEQ concluded that 
LNB!MOFA better fits the concept of BART than SCR, and that SCR is cost-effective 
for providing additional NOx control. This was not the case when comparing the dry 
scrubber to the wet scrubber, where visibility improvement was about the same, yet the 
cost for the wet scrubber was much higher. 

c) In response to the comment that DEQ overestimated the cost of SCR, DEQ believes 
that the costs used in the analysis reflect real world costs of complex retrofit projects. 
DEQ's consultant Eastern Research Group (ERG) concluded that traditional tools 
(CUECost and EPA's Cost Manual) underestimate the costs for SCR, but that PGE's 
estimates are probably 20% high. ERG's conclusion was based on an assessment of 
retrofits projects that have occurred primarily in the eastern U.S. and may represent 
easier retrofit projects, as companies were inclined to get as much emissions reduction 
as soon as possible at the lowest cost. The retrofit at the Boardman plant is 
considered to be complex because of the extensive modifications to the boiler that are 
necessary to reduce the temperature of the exhaust gases entering the SCR 
In terms of the cost of a combined system, DEQ believes it is appropriate to add the 
annual costs for LNB and SCR together to arrive at a total cost for the entire package. 
The only savings as a result of having the LNB in front of the SCR is the amount of 
reagent used in the SCR system each year and that is not a significant portion of the 
total annualized cost. Assuming that only half as much reagent is required when LNB 
is installed ahead of the SCR, the annual cost of the SCR system with LNG would be 
$22. 7 million, versus $23. 1 million without LNB. 

d) In terms of the reductions achievable by SCR, DEQ conducted a more extensive 
evaluation of the SCR control effectiveness. There are 190 coal-fired electric 
generating units with SCR controls in the U.S. In 2008, 17 of the 190 units had an 
annual average emission rate less than 0.07 lb!mmBtu and only three of the 17 were 
dry bottom wall-fired units. The lowest emission rate for the dry bottom wall fired units 
was 0.052 /blmmBtu as an annual average. When evaluated on a 30-day rolling 
average, the 95% confidence level was 0. 068 lb/mm Btu. Based on this data, DEQ 
believes that the control effectiveness (e.g., 0.07 /blmmBtu) used in the BART analysis 
represents the best controlled dry bottom waif-fired unit in the U.S. 

e) DEQ's estimate of emission reductions used in the calculation of cost effectiveness 
was based on the difference between the maximum hourly emission rate in lblmmBtu 
during the period of 2003 and 2005 and the control effectiveness/emission limit in 
lblmmBtu for the control option. The maximum hourly emission rate during 2003 to 
2005 was used to calculate "baseline" emission because it corresponds to the hourly 
emissions used in the visibility impact analysis. The annual emissions before and after 
controls were calculated using the highest 12-month heat input during the 2003 to 2005 
period, assuming that the unit will be operated at the same levels in the future. For 
both the pre and post control emission calculations, the annual emissions will be more 
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than the actual emissions. DEQ took this approach because there is no way to know 
what the actual emissions will be in the future, except that the actual emissions should 
be less than the allowable emissions calculated using the control 
effectiveness/emission limit for the control option. Since the pre-controlled emissions 
are based on the maximum hourly emissions, it is more accurate to determine the 
emission reduction using the allowable emissions after the controls are added because 
the allowable emissions are more representative of maximum emissions, making this 
an apples-to-apples comparison. 

f) The exhaust gas going to the ESP has to remain about the same before and after the 
redesign of the lower economizer. As a result, it is anticipated that the increased 
thermal efficiency of a larger economizer prior to the SCR will be offset by a decrease 
in thermal efficiency due to cooler combustion air after the SCR. More heat will be 
extracted from the hot gases in the economizer to get the temperature down to the 
desired level before the SCR but this means that the temperature of the gases will be 
cooler at the preheater so that there will be less heat transferred to the combustion air. 
Balancing the temperatures is the primary reason for why the SCR retrofit is so difficult. 

g) DEQ agrees the capital cost of SCR by itself ($191 million) is about 6 times as much as 
the cost of LNBIMOFA ($32. 7 million), not 8 times as much as stated in the BART 
report. 

h) SNCR is considered BART only as a contingency due to other factors besides cost and 
visibility protection. As a result, DEQ did not consider the relative costs of SNCR and 
SCR. However, there is a substantial difference Jn costs. The capital cost of SNCR is 
$17.4 million dollars versus $191 million for SCR. 

i) BART represents emission limits that can be achieved using control technologies that 
meet the BART criteria. However, BART does not require that a certain type of control 
be installed to meet the limits. Some other type of control may be installed to satisfy 
the BART requirement if the alternative or innovative control technology can achieve 
the emission limit established for BART. The only test for acceptance is whether the 
control technology meets the limit. 

j) DEQ does not believe that controls established as the result of an enforcement action 
should be considered BART unless they meet the BART criteria. 

7. EPA SIP a) DEQ has set a deadline for installing S02 controls of July 1, 2014, without knowing how 
approval and long EPA approval of the SIP will take, which may not give PGE Boardman the full 5 
timeline for year-time period allowed under BART after EPA approval of the SIP. (22)(58) 
installation b) DEQ should add provisions to the rules specifying that if EPA does not approve DEQ's 

SIP, PGE does not have to install any of the proposed controls. (22) 
c) PGE should be allowed to have the full five-year time period after EPA approval of the 

SIP. (159)(164)(170) 
d) The timeline for installing Phase 2 NOx should be 8 years after approval. (22) 
e) The timetable for PGE installing controls should start right after EQC approval of the 

rulemaking, and not start after EPA approval of DEQ's SIP, which could take a year or 
more. (51) 

I) EPA's Regional Haze Rule requires BART be installed "as expeditiously as possible", 
but not more than 5 years. The dates set by DEQ for compliance with BART are not as 
expeditiously as possible. (17) 

g) DEQ should add provisions that it may extend the Phase 1 deadlines in the event there 
are delays beyond PGE's control. (22) 

Response a) Under BART, the controls must be installed "as expeditiously as possible, but no later 
than five years". 

b) DEQ has every expectation EPA will approve the SIP and these rules. DEQ as a 
matter of policy does not adopt rules with conditional provisions related to EPA 
approval. 
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8. Cost-effective 
metrics 

c) See DEQ's response to (a) above. 
d) DEQ expects EPA will approve this SIP in a timely manner. Assuming this approval in 

early 2010, the limeline for installing Phase 2 NOx is about 7 years. This was 
determined by DEQ to be reasonable timeline, given the need for engineering, 
procurement, and construction, as well as additional time to make boiler modifications 
to accommodate the retrofit. 

e) Under the BART requirements, the timeline for installing controls does not officially 
start until EPA approval of the SIP. For both the Phase 1 NOx and S02 controls, DEQ 
has established a timeline (2011 for NOx, 2014 for SO,) that is shorter than the 5-year 
maximum period. 

f) As stated above, the limeline for installing BART controls for PGE Boardman was 
determined by DEQ to be "as expeditiously as possible". 

g) Except for the compliance extension contingency for Phase 1 NOx controls, DEQ does 
not support adding other provisions that could extend the Phase 1 deadlines. 

! a) DEQ should have more consistently used the EPA's Control Cost Manual. (52) 
! b) DEQ placed undue emphasis on incremental cost-effectiveness. (52) 
i c) The cost effectiveness for 802 BART is $3.5 millionldV and the cost effectiveness for 
i NOx SCR is $2.2 million/dV, therefore SCR should also be BART. (52) 
I d) The BART Report has errors in tables 15 and 16, which make it difficult to evaluate the 

,_ _________ .J . .C<:J~Leffectiveness. (47) ····················- ············-···· _ . ··-··-·-
Response i a) DEQ did rely on EPA 's Control Cost Manual as a tool for estimating cost, but also 

' researched "real world" costs as part of our evaluation of control costs. DEQ believes it 
i is important to use the best available information and to provide the best estimate of 

the true costs. 
b) Incremental cost-effectiveness is an important metric to consider for retrofit projects to 

ensure that the additional cost of controls is justified by corresponding environmental 
improvement. 

c) DEQ does not believe that the intent of the BART regulations was to compare the cost 
effectiveness of controls for one pollutant to the cost effectiveness of controls for 
another pollutant. In fact, the BART guidelines specifically state that BART should be 
evaluated on a pollutant by pollutant basis. The costs of controls will vary dramatically 
from pollutant to pollutant, depending on the degree of difficulty associated with 
reducing the pollutant emissions. 

d) DEQ apologizes for the errors in tables 15 and 16. However, the cost effectiveness 
and incremental cost effectiveness in terms of $/Ion in Table 15 are correct. The 
annual costs should have been $3. 7 million for LNBIMOFA, $7. 1 million for 
LNBIMOFAISNCR, $23.1 million for SCR, and $26.8 million for LNBIMOFAISCR. In 
table 16, the baseline emissions were not included for S02 and PM. The baselines are 
14,902 tons for S02 and 417 tons for PM. These errors were pointed out to DEQ early 
in the public notice period and a revised report was posted on the rulemaking web 
page. Notice of the revised report was provided to all interested persons at the time 
that DEQ provided notice for extending the comment period. In addition, the 
spreadsheets supporting the data in the tables were provided on the rulemaking web 
page. 

9. DEQ's evaluation a) 
, of SNCR b) 

SNCR controls can achieve more NOx reduction than estimated by DEQ. (52) 
Although SNCR controls raise a problem of unreacted ammonia emissions, the 
benefits of reducing NOx far outweigh the drawbacks of ammonia slip. (52) 

c) What role will D.E:9.P.l"l'_.ln the SNCR contin9E!D9X_decision? (47) ·-- ·······-···-·-----~ 
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Response 

10. Startup, 
Shutdown, and 
Malfunction 
conditions 

Response 

11 . Phase 2 NOx 
controls comments 
only 

a) There is no actual data demonstrating that Selective Non-Catalytic Reduction (SNCR) 
can perform better than 0.23 lblmmBtu on a dry bottom wall-fired boiler in the size 
range of the boiler at the Boardman plant. There are 87 coal-fired electric generating 
units with SNCR controls and most of them are combined with low NOx burners and 
overtire air. Only eight of the 87 boilers are larger than 400 MW. The largest dry 
bottom wall-fired unit is 541 MW and the annual average emission rate in 2008 was 
0. 28 lb/mm Btu. The next largest is 437 MW and the annual average emission rate in 
2008 was 0.229 /blmmBtu. Based in this information, DEQ does not believe that 
SNCR can achieve more NOx reduction than used in its BART analysis. 

b) DEQ concluded that in general, LNBIMOFA controls can meet the proposed Phase 1 
NOx emission limit. However, due to the design of the boiler at PGE Boardman, it is 
possible these controls may not quite achieve the proposed limit, which is why SNCR 
was added as a contingency measure to the proposed rules. The cost of SNCR is 
considerably higher than LNBIMOFA, and SNCR not only has ammonia slip 
drawbacks, but also slag issues and storage and handling safety concerns, which are 
the reasons it was not recommended as BART. 

c) The contingency will be added to the Title V permit along with a requirement that PGE 
submit a request for the contingency if the limit cannot be met after installing the low 
NOx burners. The Department will evaluate the request and either approve or 
disapprove the compliance extension. Under the authority of the Highest and Best 
Practicable Treatment and Control regulations in OAR 340, Division 226, the Tille V 
permit will include requirements for operating the LNB!OFA system as effectively as 
possible in the interim until the SNCR control is installed and operating. 

a) 

b) 

a) 

Although DEQ's rules include provisions that the emission limits do not apply during 
periods of startup and shutdown, they should also include malfunction or upset 
conditions. (22) 
Startup and shutdown exemptions should be removed, and a malfunction exemption 
should not be added. (17) 
DEQ does not believe that an exemption should be provided for malfunctions because 
that is exactly the type of excess emissions that should be avoided with an adequate 
preventive maintenance program. In the event that there is a malfunction that is 
unavoidable, DEQ's excess emissions rules allow for enforcement discretion, but it 
should not be automatic for each malfunction. 

b) DEQ believes that the BART emission limits should not apply during startups and 
shutdowns if ii is not possible to operate the controls during these periods. The low 
NOx burners will not be effective until the combustion process is stabilized and the S02 

controls cannot be operated until the exhaust temperature is at least greater than the 
moisture dew point to prevent clogging and/or damage of the bag filters. DEQ's excess 
emissions rules require startup and shutdown plans to minimize emissions during these 
periods to the extent practicable. 

a) SCR results in significant visibility improvement in the Class I areas impacted by PGE 
Boardman's emissions. (47)(50)(53) 

b) SCR controls can achieve emissions rates lower than what DEQ has proposed. 
(17)(54) 

c) DEQ's Phase 2 controls for SCR are too stringent and go beyond regional haze 
requirements (22)(24)(25)(27)(35)(62)(69)(76) 

d) DEQ's reasonable progress Phase 2 controls for SCR do not achieve a significant 
visibility improvement for the cost involved. (22)(25)(27)(38)(57)(69)(108)(164)(170) 

1 e) DEQ has singled-out PGE Boardman for a reasonable progress determination, rather 

I
i than looking at the contribution of other sources around the state. (22)(24)(27)(57)(66) 

(159)(164)(170) 
............................................................. J .. D... lnc;()~~i<Je>ri~g t~E> ~E>~e>fit5-()f ~C:B ~()~tr()ls, Q§Qis. lirl1itE)cj tg ()~ly ~()Qsi<JE>ri~g th.e> . . .............. . 
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visibility benefits, as the 5 BART criteria do not include the consideration of air quality 
benefits. (22)(24)(25)(38)(57) 

g) DEQ should delay adopting Phase 2 rules until the next SIP submittal. Including these 
controls now will likely delay EPA SIP review and approval process, which in turn could 
delay implementation of the Phase 1 BART. (22) 

h) The Boardman Plant should be subject to Reasonable Progress due to the significant 
impacts. (17) 

Response a) DEQ agrees that SCR will result in significant visibility improvements in most of 
Oregon's Class I areas. 

b) As discussed in comment 6, DEQ believes that the emission limit proposed for SCR is 
as stringent as possible, but still achievable by PGE Boardman. 

c) For the reasons described in this group of DEQ responses, the Phase 2 controls do not 
go beyond regional haze requirements, in DE Q's judgment. 

d) DEQ's visibility modeling showed PGE Boardman to be one of the most significant 
single sources of haze pollution in Oregon, impacting 14 Class I areas in Oregon and 
Washington, with the highest impact at the Mt. Hood Class I Area, at about nine times 
the significant visibility impact level, and accounting for half of the Class I visibility 
impacts from the BART sources that were modeled. The proposed Phase 1 NOx and 
S02 controls reduce the impact from PGE Boardman at the 14 Class I areas by an 
average of 52%. The addition of Phase 2 SCR controls increases that reduction to 
81%, and also reduces the average impact to below the significant visibility impact 
level. 

e) DEQ's proposed Phase 2 SCR controls are needed for reasonable progress purposes, 
will provide significant visibility improvements, and are cost-effective and realistically 
achievable for PGE. Phase 1 NOx controls provide only a 46 percent reduction, while 
Phase 2 NOx controls using SCR provides 84 percent. This additional reduction will 
provide greater visibility improvement by the 2018 Milestone. Also, the magnitude and 
extent of PGE Boardman's visibility impacts in the 14 Class I areas cited ind) above 
justifies requiring these controls at this time. 

f) DEQ is not proposing Phase 2 SCR controls for BART, but rather for reasonable 
progress purposes. SCR controls will provide significant visibility benefits and help 
achieve the reasonable progress goals, and are consistent with the reasonable 
progress requirements under the federal Regional Haze rule Moreover, the Phase 2 
SCR controls will provide additional improvements, such as reducing acid deposition, 
improving visibility in the Columbia Gorge, and general benefits to air quality and public 
health, that the EQC may consider under its state authority. 

g) Prior to the next SIP submittal (plan update) in five years, DEQ will be evaluating other 
industrial sources besides PGE Boardman as part of the evaluation of non-BART 
sources in the Long-term Strategy for making reasonable progress. In terms of 
delaying SCR controls for PGE Boardman, as noted above, DEQ's visibility modeling 
showed that PGE Boardman is one of the most significant single sources of haze 
pollution in Oregon. Requiring SCR controls now will result in significant visibility 
improvements, and is needed to make reasonable progress in meeting the 2018 
Milestone. It will also provide regulatory certainty now, in terms of being able to plan 
for these controls in the upcoming years. For these reasons, DEQ does not support 
delaying adoption of Phase 2 controls. In terms of EPA SIP review and approval, DEQ 
expects this process will be expedited, due to EPA's involvement and coordination with 
DEQ in this rulemaking effort, and based on EPA's comments during the public 
comment period that indicate general support of this rule making as proposed. 

h) DEQ agrees that the Boardman Plant should be subject to Reasonable Progress due 
to the significant impacts. 

12. PM10 emission a) DEQ's proposed rule has 0.12 lblmmBtu as the limit. This is a typo, and should be 
limits not BART 0.012 lb/mmBtu. (22) 

b) DEQ's orooosed PM10 emission limits of 0.012 lb/mmBtu is not BART. A limit of 0.010 
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! I lb/mm Btu has been required for new coal plants and should be required for Boardman. 

I

I (54) 
c) A continuous emissions monitoring system (GEMS) should be required for determining 

I- .. . .. ---~f--_cg_rripli~ll.C.e with the PM lim!L.(1.7)_(~7) ....... ... . .. ..... _ 
Response a) The proposed rule has a typo. The PM BART limit should be 0.012 as specified in the 

I 
13. Cost of DE Q's 
proposed controls 
and economic 
impact 

Response 

BART Report. The rule has been revised to reflect this change. 
b) The proposed PM10 emission limits are based on DEQ's BART evaluation, which 

involves retrofitting existing facilities. This is different than the Best Available Control 
Technology (BACT) requirements for a new source. The limit for a retrofit project under 
BART should be based on what is demonstrated in practice for similar types of controls 
and emission units. Also, limits for new plants that are identified under a BACT 

a) 

b) 

c) 

d) 

e) 

I) 

g) 

h) 

i) 

j) 

k) 

I) 

analysis are not always achieved in practice. The difference between the proposed 
limit of 0.012 and 0.010 is not significant when considering the reference test methods 
for PM are generally only accurate to plus or minus 20%. 
DEQ does not agree that a continuous emissions monitoring system (GEMS) for 
measuring particulate matter emissions is necessary to assure compliance with the 
BART limit. GEMS for particulate matter are expensive and require extensive 
maintenance to ensure they remain accurate. DEQ does not believe that the extra cost 
of a GEMS is warranted for systems that that rely on fabric filters for meeting the 
standards. Fabric filters are generally very reliable control devices. The Title V permit 
will include parametric monitoring to ensure that the control device is operating 
properly. In addition, periodic testing will be required to determine compliance. The 
testing will also be used to establish parameter operating levels to be monitored to 
ensure that the control device is operating properly on a continuous basis. 

DEQ's proposed rules may lead to closing of the plant which would have a serious 
negative impact on the economy. (38)(60) (130) 
DEQ's proposed rules could affect economic development and impact the 2100 jobs at 
the Boardman plant. (69) 
DEQ's proposed rules would force PGE to raise rates and place an undue hardship on 
our economy. (31)(69) 
PGE should not be required to install expensive controls that could be scrapped in the 
near future, where they might not be able to recoup their investment. (66) 
In these very difficult economic times DEQ should not be demanding utilities to absorb 
unnecessary costs, which ultimately have to be passed to the consumer. (95)(108) 
Whether new controls are required for PGE Boardman, or the plant is shut down, will 
have a significant economic impact on low-income Oregonians. (29)(61) 
Cost effective power generating facilities here in the Pacific Northwest are extremely 
important to the economic well being of the area. (150) 
PGE Boardman plant is a significant source of affordable electricity for Oregon, and the 
proposed rules puts PGE in a position of potentially implementing measures without 
significant environmental benefit and unnecessarily spending large sums of money.(95) 
DEQ should take steps to lessen the impact on electricity customers if the plant has to 
shutdown.(108) 
I am PGE customer and am willing to pay more in order to have clean air through 
comprehensive pollution controls at PGE Boardman.(88)(127) 
The people who want some other type of power or none at all have seen only one side 
of the issue. More power at less cost should be the approach. (93) 
Money targeted on controls for PGE Boardman would be better spent on solar panels 
and other alternatives. (75) 

• DEQ's fiscal and economic impact analysis on the proposed controls for PGE 
Boardman determined the costs are cost-effective and realistically achievable for PGE. 
DEQ's Fiscal Advisory Committee reviewed the cost estimates associated with the 
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I 
proposed controls and concluded they were reasonable. DEQ anticipates that PGE 
and other owners of the Boardman plant will seek to pass along compliance costs to 
customers by increasing electricity rates. Any rate increase will be subject to the 
approval of the Oregon Public Utility Commission. DE Q's analysis concluded that the 
average rate increase for PGE customers would be approximately 2.8 percent in 2014, 
and 4.1 percent by 2018. Between 2010 and 2014, rate increases could range from 
0.2 percent to 0.3 percent. In terms of the economic impact on /ow-income Oregonians, 
DEQ cannot quantify the significance of a rate increase of 3-4 percent over 11 years. 
Any assessment on the economic impact regarding a possible future shutdown of this 
facility cannot be made by DEQ at this time, and would be a decision made by PGE 
and the other plant co-owners . 

i 

! 14. Mercury a) DEQ should not allow a 2-year extension beyond the 2012 compliance date for 
controls compliance installing mercury controls. (17) (19) (20) (21) (48) (49)(96)(118)(168) 
extension 
continoencv 

! Response a) In 2006, DEQ adopted Mercury rules that require PGE Boardman to reduce mercury 
emissions by 90% in 2012. Included in that rulemaking was a one-year compliance 
extension contingency, ifthere were circumstances preventing compliance by 2012. 
DEQ's proposed S02 controls to meet BART are required by July 2014. Since the 
mercury and S02 control technologies are integral to each other, DEQ is proposing to 
change the compliance extension contingency to 2 years, to align the installation of 
these controls. PGE is still required to comply with the mercury standard by 2012 using 
existing equipment, if possible. However, the activated carbon used for controlling 
mercury emissions may contaminate the fly ash collected in the ESP to the extent that 
the material could not be used as a concrete additive and would have to be disposed in 
a landfill. This rulemaking adds fly ash contamination as a reason for granting a two-
year extension. 

' 15. Supporting a) While the monthly cost increase to the average residential rate payer is relatively small, 
documentation businesses are affected more and I didn't see those costs reflected in the cost analysis. 

b) DEQ's Land Use Evaluation Statement is inadequate and does not address the full 
range of impacts to land use, state agency coordination requirements, nor does it 
address the impact on jobs and other economic consequences if this rulemaking 
causes the Boardman plant to shut down. (38)(60) 

c) DEQ did not provide the required Land Use Compatibility Statement (LUCS). (60) 
d) DEQ's fiscal and economic impact analysis should consider the cost of new carbon 

dioxide rules and controls. These costs could force PGE to close the plant. 
(30) ( 40)(58) ( 59)(60) 

e) DEQ's Fiscal Impact Report erroneously states that there would be no direct fiscal or 
economic impacts on any local government. (38) (60) 

f) Does DEQ have legal authority to change the air permit for PGE Boardman, and adopt 
rules that specifically apply to one source - PGE Boardman? (60) 

g) Has DEQ considered the impacts to the Site Certificate originally issued to PGE 
Boardman by the Oregon Department of Energy? (38) 

h) There is multi-pollutant control technology available called the "cloud chamber 
scrubber' that could be a viable alternate retrofit technology for PGE Boardman.(65) 

' Response a) OEQ's Fiscal and Economic Impact Statement estimates that the proposed rules would 
not have a direct economic impact on small business, but could have a significant 
indirect impact through increased electricity rates. If approved by the PUC, DEQ 
estimates that rates could increase 0.3 percent in 2011, 2.9 to 3.4 percent by 2014, 
and 4.2 to 5 percent by 2018. These rates increases could be fess ifthe small 
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16. General 
comments in favor 
of more controls 

business is charged at the residential rate class, and would only affect small 
businesses that are customers of PGE and the other companies that own the 
Boardman plant. 

b) DEQ believes its Land Use Evaluation Statement appropriately addresses the impact 
on land use. The consequences of whether this action will cause PGE Boardman to 
shutdown cannot be ascertained at this time. DEQ believes the proposed controls are 
realistically achievable and cost-effective for PGE Boardman. 

c) DEQ is not required to provide a LUGS with this proposed rulemaking. DEQ has met 
all the legal requirements regarding land use impacts associated with this proposed 
ru/emaking. The LUGS are required for new sources when they submit their 
application for a permit. In some cases, the LUGS is required for a permit modification 
of an existing source if the change will involve a physical expansion on the property or 
proposed use of additional land, or if the change results in a net significant emission 
rate increase as defined in DEQ rules. However, for this rulemaking, the LUGS is not 
required. 

d) DEQ's fiscal and economic impact analysis is not required to analyze the potential 
impact of regulations (such as carbon rules) that have not been adopted yet. Any 
attempt to do so would be speculation. 

e) DEQ believes the Fiscal Impact Report is correct in stating no direct fiscal or economic 
impact is anticipated on local government from the proposed rules. The Fiscal Impact 
Report did acknowledge the proposed rules could have an indirect impact on local 
government in terms of increased electricity rates, if approved by the Oregon Public 
Utility Commission. DEQ cannot estimate at this time any economic impact on local 
government if PGE chose to close the plant in the future. 

f) The Environmental Quality Commission has the authority to adopt rules for specific 
sources when mandated by the federal government or when necessary to protect the 
environment. Once a rule is adopted for a specific source, it becomes an applicable 
requirement under the Oregon Title V Operating Permit program and the permit must 
be revised to include the requirement in the permit. (ORS 468A.025(4) and (5) and 
OAR Chapter 340, Division 218) 

g) DEQ would consider comments addressing impacts on the Site Certificate; especially if 
they pointed out an inconsistency. However, DEQ did not receive any comments 
pertaining to any inconsistency with the Site Certificate. 

h) DEQ evaluated all control technologies that have been demonstrated in practice for 
coal plants similar to Boardman. Innovative controls, such as the "cloud chamber 
scrubber" were not considered because they are not available and applicable controls 
according to the BART guidelines. Although innovative control technologies were not 
evaluated for BART, PGE may use any control technology that will meet the BART 
limits to satisfy the BART requirements. 

a) PGE Boardman is the largest single source of haze-causing pollution in Oregon. The 
current proposal fails to adequately control air pollution from the plant, and should be 
revised to better protect the Columbia River Gorge, human health and ecosystems. 
(96)(103)(118)(156)(161 )(168) 

b) DEQ should require the controls for Boardman to reduce air pollution by over 90%. 
(19)(21)(96)(104)(118)(156)(161 )(168)(169) 

c) DEQ should require substantial reductions in emissions. These reductions should be 
the greatest allowed by law. (113) 

d) DEQ's proposed emission limits should be strengthened to reflect what the proposed 
control technology can achieve. (6)(72)(96)(97)(118)(132)(148)(155)(168) (169) 

e) All available air pollution controls should be required for Boardman, regardless of the 
cost. (84)(99) 

f) PGE Boardman should be shut down or have the most stringent controls installed now 
(5)(14)(10)(92)(122)(135)(146) 

9) Require SCf< .. ~.ricl .• t>.Q6 controls by 2011, then cori~icl.,r_s_hutdown in 2016 to addr_e~~ ...... 
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Response 

17. General 
comments in 
support 

Response 

18. General 
Comments in 
opposition 

climate change. (55) 
h) DEQ proposed rules should be required sooner and should be the most stringent 

controls. (4)(74) 
• DEQ conducted an exhaustive three-year evaluation of the appropriate controls for this 

facility. The end result was a suite of emission controls for PGE Boardman which is 
both stringent and cost-effective, and complies with the regulatory requirements for 
BART and Reasonable Progress. Over the next eight years these controls will reduce 
the plant's emissions by approximately 21,000 tons per year, thereby reducing peak 
visibility impacts at all 14 Class I areas by an average of 83 percent, improving visibility 
by the 2018 Milestone, reducing visibility degradation and acid deposition in the 
Columbia Gorge, and providing general air quality and public health benefits. Given 
the extent and magnitude of PGE Boardman's current visibility impacts, and the 
requirements of the regional haze rule, DEQ believes the proposed controls represent 
the appropriate level of stringency for this facility. 

a) DEQ's proposed rules for Boardman will not only improve visibility but also reduce air 
pollution impacts on tribal lands. (1 )(2)(3) 

b) PGE Boardman has been allowed to operate with bare minimum controls for 30+ 
years, and now should install controls as soon as possible. (3)(73)(74)(77) 

c) PGE Boardman has by far the greatest impact on Oregon's Class I areas and the 
Columbia Gorge, both on visibility but also tribal cultural resources in these areas. (2) 

d) PGE Boardman contributes significantly to the overall pollution load, in terms of acid 
rain, haze, ozone and greenhouse gases. (1) 

e) DEQ should adopt all the proposed controls for PGE Boardman. (2)(25)(115)(120) 
f) Strong pollution controls are needed as soon as possible to protect the Columbia 

Gorge. (7)(11)(18)(147) 
g) DEQ should take action now to clean up PGE Boardman, and there should be no 

further delay in reducing its' emissions. (3)(11)(63)(78)(79)(84) 
(86)(94)(100)(106)(1 07)(125)(134)(138) 

h) The Boardman plant is the largest haze-producing source in the state and it's time for 
something to be done about it. (63)(88)(105) 

i) Oppose any modification of DEQ's proposed rules that would allow PGE additional 
time to reduce emissions. (12) 

j) Aggressive action must be taken to curb PGE Boardman emissions, not only of 
mercury, but also haze causing sulfur and other gasses and particulates. (127)(165) 

k) Please reduce the amount of pollution the PGE Boardman power plant is allowed to 
emit.(129) 

I) We may need the power, but surely we need to restrict emissions to new standards to 
help preserve our environment and the planet as we know it. (157) 

m) These pollution restrictions are completely reasonable and achievable. Their full 
implementation will produce a better and cleaner environment. (115) 

n) Support the proposed controls but believe the timelines for implementation should 
allow for EPA approval of the SIP before PGE has to spend any money related to costs 
of installing controls. (159)(170) 

• DEQ agrees that strong pollution controls are needed for the PGE Boardman plant 
given the extent of its visibility impacts, and as stated in #16 above, has recommended 
controls that will have significant environmental benefits. 

a) DEQ's proposed rules should not be adopted as currently presented. (38)(130) 
b) The impact of these rules single out PGE Boardman at the expense of all the other 

contributing sources to haze. (38)(60)(116)(162) 
c) EPA's Regional Haze Rule is a 60-year rule, so why is DEO accelerating the federal 

timeline by requirinQ controls by the 2018 Milestone? (38)(60) 
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Response 

d) Is it possible to provide PGE with more flexibility and/or more options to address this 
regional haze issue? 

a) DEQ disagrees, and has cited many reasons why these proposed rules should be 
adopted. 

b) OEQ's visibility modeling for PGE Boardman showed this power plant to be one of the 
most significant single sources of haze pollution in Oregon, impacting 14 Class I areas 
in Oregon and Washington, within a 200 mile radius of the plant, and accounting for 
half of the Class I visibility impacts from the five BART sources. Given the magnitude 
of PGE Boardman impacts, the need for additional visibility improvement for 
Reasonable Progress, and other air quality benefits that could be achieved, the 
proposed controls for PGE Boardman are justified. It should be noted that the other 
four BART sources that showed significant visibility impacts (although much less than 
PGE Boardman) have lowered their emissions as well, by taking a federally 
enforceable permit limit. 

c) Although the Regional Haze rule is over 60 years, the first regional haze plan has to 
demonstrate Reasonable Progress by the 2018 Milestone. 

d) As stated in DEQ's response #16, the proposed controls for PGE Boardman were the 
result of an exhaustive three-year evaluation in which many options were considered. 
They represent DEQ's determination of the appropriate stringency and cost
effectiveness, given the extent of the plants' regional haze impacts, and the need to 
meet the regulatory requirements for BART and Reasonable Progress under the 
Regional Haze Rule. 

A. General comments in Support of PG E's proposal. 
19. Allows flexibility l a) PG E's proposal will allow needed flexibility in making critical decisions about 
and sound decision upcoming regulations to address global warming. (22)(23)(24)(25)(26)(27)(28)(29)(32) 
making (33)(34)(35)(36) (37)(39)(40)(42)(41 )(44)(56)(58)(59)(60)(61 )(62) (69)(76)(85)(95) 

(116) (117)(139)(164)(170) 
b) PGE's proposal will allow sound economic decisions to be 

made. (23) (24 )(25) (26)(27) (28) (30)(32) (33)(35)(36)(37)( 40)( 43)( 44 )(59) (62)(76) ( 164) 
c) Allows for better planning and more time to find replacement power if the plant needs 

to be shut down. (28) (43)(58) 
d) Helps PGE in its planning process with the Public Utilities Commission. 

(22)(24 )(26)(27)(28)(30)(35)( 41)(42)( 44 )( 58) ( 59) 
e) PG E's proposal will minimize rate impacts on PGE customers. 

(23)(24 )(26) (28)(30)(31 )(34 )(35)(40)( 42)( 56)( 58) 
! f) The decision points will lessen the impact on the economy by using the best 
I information available before making a decision to shut down the plant. 

(24 )(29)(30)(31 )(38)(40)(42)(43)(61) 
g) There is no risk to PGE's proposal, but considerable risk to customers if the DEQ plan 

is accepted. (40) 
h) I believe it would be in the best interests of the residents of Oregon for the DEQ to 

allow PGE to follow through with their proposal. (91) 
i) Approve PG E's timetable for deciding when to install the new emission control devices 

at the Boardman coal-fired power plant. (108) (119)(139) (150) 
j) Support PG E's proposal. If the plant has to shut down by 2020, PGE should pursue 

....... c:leaner energy choi('<l~.li_k_<l""lnd or solar. (14.flL .. -•• 
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Response 

20. Meets 
regulatory 
requirements 

• DEQ understands PGE's desire to have regulatory flexibility once future carbon 
regulations are adopted. However, trying to establish alterative closure dates by rule 
at this time can only be based on incomplete information and speculation. As a 
regulatory matter DEQ has additional concerns, which are described below in detail in 
DEQ response #20 a). 

• The preferred approach would be for PGE to submit a written request to DEQ for a 
rule change at a time when the fuff extent of carbon regulations is known, when costs 
and tradeoffs have been evaluated, and when a decision has been made on the future 
of the Boardman plant. At that time DEQ and the EQC can evaluate the options for 
modifying the emission control requirements in light of a plant closure. DEQ would 
also work with EPA and others to take action as needed to prevent unnecessary 
expenditures. 

• In response to PGE's proposed closure options, DEQ has revised the Oregon 
Regional Haze Plan to add provisions that would allow PGE to make a formal request 
for a rule change to DEQ, if PGE determines that the impact and cost of carbon 
regulations wiff require the closure of the PGE Boardman plant. These provisions can 
be found on pages 155 and 202 of the proposed Oregon Regional Haze Plan. This 
action could be included in the 2013 regional haze plan update. The decision by DEQ 
to consider any rule changes would reflect the need to conduct this action in an 
expeditious manner, yet with the full involvement of the public, stakeholders, and the 
fiscal advisory committee process. An ideal time for PGE to present such a request 
would be as part of the 2013 regional haze plan update; although PGE could make 
this request at any time the decision has been made to close the Boardman plant. 

' a) PGE's proposal meets the BART and Reasonable Progress regulatory requirements. 
(22)(24 )(27)(28)(35) (62) 

b) Based on PGE's 2012 decision point, DEQ should adopt an alternative to the Phase 1 
S02 BART controls, using PGE's proposed 2020 shutdown date as the basis for the 
remaining useful life of the plant. (22)(24)(164) 

c) Based on PGE's 2015 decision point, DEQ should adopt an alternative to the Phase 2 
NOx controls, using PG E's proposed 2029 shutdown date as the basis for the 
remaining useful life of the plant. (22)(24)(164) 

f d) 
l 

Using PGE's 2020 shutdown date, only the Phase 1 NOx controls proposed by DEQ 
represent BART. No S02 controls should be required, as they are too expensive at 

' 

t 

$5,167/ton of S02 controlled, which is not cost-effective for BART. (22) 
e) Using PGE's 2029 shutdown date, PGE would install DEQ's Phase 1 for NOx and 

S02 , but no SCR controls (Phase 2), as they are too expensive at $7,3121ton of NOx 
removed, which is not cost-effective. (22) 

f) PGE's proposal does not increase emissions and has same environmental impact. 
The aggregate emissions with the 2020 shutdown = 232,453 tons, while for 2029 
shutdown= 231,292 tons. Under DEQ's proposed Phase 1 & 2 controls, the 
aggregate emissions= 237, 149 tons (assuming plant life of 2040). PGE's proposal 
same or less than DEQ's rules. (22)(23)(24)(25)(26)(27)(30)(34)(36)(37)(41)(44) 
(58)(59)(61 )(62) 
PGE's proposal meets BART and the environmental goals supported by our state but : g) 

: 
l------~-----L--

also respect the ne~.cl to keep our economy as strong and lgcal as possible. (15.~9~)~ __ _, 
DEQ disagrees that PGE's proposed closure options meets the BART and Response a) 

I 

Reasonable Progress requirements. DEQ agrees with the comments submitted by 
EPA and federal land managers that PGE's proposal lacks an evaluation of alternate 
controls that might be cost-effective and feasible (and the visibility improvements that 
such controls might provide) prior to the proposed closure dates. EPA's BART rules 
require that af/ control technologies be evaluated with specific emphasis on the 
expected visibility improvements. There is also a requirement for full public review and 
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comment of any BART determination. These factors were not fully addressed in 
PGE's proposal for the 2012 decision point. PGE a/so concluded that no additional 
NOx controls (i.e. no SCR or other controls) were needed prior to the 2029 closure 
date if PGE made a closure decision in 2015. This critically overlooks the need for 
visibility improvements prior to the 2018 Milestone. Timely air quality improvements in 
Class I areas is a key reason for DEQ proposing additional SCR controls. 

b) DEQ does not support the 2012 decision point. See DEQ's response in (a) above. 
c) DEQ does not support the 2015 decision point. See DEQ's response in (a) above. 
d) DEQ disagrees that the proposed S02 controls and Phase 2 NOx controls are too 

expensive. EPA has not defined an upper limit to the cost of BART, and States can 
use discretion in determining the cost effectiveness for controls based on reasonable 
guidelines. Even assuming a theoretical closure date of 2020 or 2029 and the 
associated shorter remaining useful life of the pollution control equipment, DEQ would 
consider costs in the range of $5,000 to $7,000 per ton to be cost-effective for the 
PGE Boardman facility, and well below control costs of $10,000 to $15,000/ton typical 
for Best Available Control Technology (BACT) required for new or expanding major 
industrial sources. 

e) See DEQ's response in (d) above. 
f) DEQ disagrees that PGE's closure options provide the same environmental benefit as 

DEQ's proposed rules. Allowing the Boardman facility to continue operation for many 
years without additional controls will result in continued visibility degradation and acid 
deposition. It is true that closure of the plant would result in a significant total reduction 
in air pollution (i.e., PGE's "aggregate emissions" comparison) over the long run. 
However, this would come at the expense of continued visibility degradation and 
increase risk to Class 1 areas in the near term. Allowing visibility degradation to 
continue to 2020 or 2029 is not beneficial to Class I areas, nor to the Columbia Gorge 
Scenic Area. 

g) DEQ disagrees, based on the responses provided above. 

j 21. Unwanted ....• 1 a) 
j Consequences 

I I 

Once the decision is made to invest $470 million (total cost for all controls proposed 
by DEQ), Oregon will lose the option of closing the plant early (and eliminating both 
carbon and other pollutants) due to the investment made by PGE and need to recover 
that investment. (42) 

:,,_ ------··-·"J"""""-"'"" """"''""'"'""'"""'"''"""""-""" ----·--·-·-··""" ''"'""""'"""-""--·----------! 
; 

I 
! 
; 
; 

; B. 

Response a) DEQ's proposed rules for PGE Boardman would not require the full investment all at 
once, but rather in three separate time periods (compliance dates of 2011, 2014, and 
2017). It is anticipated that any decision PGE makes to close the plant early will be 
made considering numerous factors, including but not limited to the overall 
investment. 

Support of alternate "decision points" or closure dates for PGE. 
22. Support of a a) DEQ should consider whether it's more prudent to close the plant ahead of schedule 
2011 decision point or to invest hundreds of millions of dollars in pollution controls. (17) 

b) DEQ should give PGE until 2011 to decide, not 2012, as PGE will have all the 
information needed to make a decision on plant closure. 
(4)(17)(20)(21 )(64)(71 )(96)(118)(138)(168) 

c) With a 2011 decision point, closure of plant should be no later than 2020. (20)(21 )(71) 
(98) 

d) With a 2011 decision point, closure of plant should be no later than 2016. (17)(55) 
e) Closure of the plant should be 2018 atthe latest. (131) 
f) Allow the coal plant to operate, as is, until 2015 providing PGE invests an additional 

200 million dollars in wind or solar during that period of time. (123) 
g) DEQ should give PGE until 2011 to decide whether to install the most expensive 

control eauioment !Selective Catalyti<::F<Elcl_u_c:ti()~_s_ystem and a Semi-Dry Scrubb~).OL. 
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~- cease em!s_sions_ from the plant entirely, no_la!f!r than 2020.(109) -·---
Response • As stated above, DEQ does not support incorporating PGE's proposed closure options 

I 
into the rules for several reasons. However, DEQ is proposing an alternative process 
in which DEQ could revise its rules at a future date if PGE decides plant closure is 
necessary. See DEQ response #19. 

c. Comments opposed to PGE's proposed "decision points". 
23. General a) PGE's proposed shutdown dates (2020 and 2029) allow PGE to continue to emit at too 
comments high a level in the short-term, before closure. (17)(50)(53)(64)(71) 

b) PGE's proposal is a significant change to DEQ's proposed Phase 1 and Phase 2 
controls for Boardman, and the general public should be given additional time to 
review and comment (47)(53) 

c) Both shutdown options allow continued impacts on the ecosystem and cultural 
resources in the short-term, before shutdown occurs (1)(50)(53) 

d) PG E's proposal is not acceptable given the current level of impact on visibility, air 
quality, and cultural resources. (2)(3) 

e) Both shutdown options have impacts in neighboring states of Washington and Idaho, 
yet there has been no consultation with these states, and how it will affect their 
regional haze plans. (53). 

f) PGE's proposal does not establish an enforceable mechanism to ensure plant closure, 
and runs the risk of continued facility operation at a level higher than DEQ proposed 
controls. (50)(53) 

g) PGE's use of aggregate emissions to show the "benefits" of their early shutdown 
options is deceptive due to the higher emission that would occur in the short-term, 
before shutdown. (47) 

h) PGE's use of aggregate emissions combines all pollutants, however NOx emissions 
contribute more to haze than S02 . (17) 

i) If DEQ were to allow PGE to operate beyond the S02 or Phase 2 NOx compliance 
dates without installing the planned controls, DEQ must demonstrate there would be 
equivalent visibility benefits. (17) 

j) Under no circumstances should PGE be allowed to emit more under their proposal 
than under DEQ's, or weaken DEQ's proposed rules. (71) 

k) PGE should have until December 2009 to decide to install controls or shut down the 
____ ,_ __ ··-·----·- -· plant, and if the later, cease ef11issions by no later than 20_12_,_() 61) 

--~·-·---

Response • DEQ agrees with the majority of the comments above. The closure dates would result 
in higher short-term emissions, which would have a greater impact on the ecosystem 
and cultural resources than DEQ's proposed rules. The use of aggregate emissions 
does not address visibility impacts. PGE's proposal is a significant change to the 
proposed rules, and would need further review by the public, as well as by neighboring 
states, in terms of how ii would affect their regional haze plans. An enforceable 
mechanism to ensure plant closure would be addressed by an enforceable permit 
condition established in the source's air permit. However, as noted above, DEQ does 
not support PGE's proposal closure options. 

24. The 2012 a) BART reductions and controls are required within 5 years of SIP approval, however 
Decision Point the PGE proposal allows the plant to operate beyond that time without such controls, 

and is inconsistent the BART regulations. (50)(53) 
b) This decision point changes the BART determination made· by DEQ, yet there has 

been no full analysis of BART, nor any ability for the public to comment. This requires 
DEQ to redo the BART evaluation for Boardman, considering all 5 BART factors, and 
take back out for public comment. (47)(53). 

Response a) PGE's 2012 decision point changes DEQ's BART evaluation, and represents an 

I 
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alternate BART analysis based on using a shorter remaining life of the equipment 
associated with plant shutdown in 2020. DEQ's understanding of the federal BART 
rule is that it allows a facility to use a shorter useful life of the equipment if it obtains a 
federally enforceable permit condition in which it commits to a specific shutdown date. 
Whether PGE's proposal is inconsistent with BART in terms of going beyond the 5 
years for installing BART controls is not the issue here, but rather that PGE's proposal 
does not fully meet BART for the reasons stated above in DEQ response #20 a). 

b) DEQ agrees PGE has not provided a sufficient BART analysis reflecting the 2012 
closure option, and the proposal does not fully meet BART due to the reasons stated 
in DEQ response #20 a). 

25. The 2015 a) DEQ's Phase 2 SCR NOx controls help achieve Reasonable Progress. PGE's 2015 
Decision Point decision point would allow shutdown in 2029, which is 12 years (2017-2029) without 

any emission reductions. (47)(50)(53) 
b) PGE's proposed shutdown option for 2029 would deny the opportunity to review 

Boardman emissions as part of the required 10-year plan review in 2018 and 2028. 
(53) 

c) If PGE chooses this decision point, they should be required to shutdown the facility as 
soon as possible after PGE makes the decision not to install SCR controls. (47) 

d) PGE states the cost-effectiveness of SCR is $7,300lton if based on the years 2017-
2029, however, if SCR is part of the Phase 1 NOx controls, it is only $3,709/ton. (47) 

e\ The 2029 closure date is too Iona with no controls in place. 1134ll140l 
Response a) DEQ agrees with the comments that PGE's 2015 decision point does not meet 

Reasonable Progress requirements based on the reasons cited in DEQ response 20. 
This includes not evaluating other emission controls that might be feasible prior to 
2029. 

b) DEQ also agrees the 2029 shutdown option does not address the review of 
Reasonable Progress in plan reviews in 2018 and 2028. 

c) DEQ acknowledges that PG E's proposed 2029 closure date is a long period of time, 
and that a shorter closer date would be preferable. 

d) DEQ agrees the cost-effectiveness of SCR would be less if made part of the Phase 1 
controls. 

e) DEQ agrees controls are needed, based on the schedule it has proposed. 

i 

! D. Other comments on PG E's proposal 
i 26. Shut down now a) PGE Boardman is a huge source of air pollution that is a danger to human health and 

the environment and should be closed now. (14)(15) 
' b) __ f.c:J.E:.s_b()_ul.<J. consider creating a p_l?~.n_()\11 to shut down the e1.f!n_t/\§/\l"_j_4) ' '"'"'" ____ 

Response • The decision to shut down the plant is a decision for PGE to make. This facility has a 
legal permit to operate at its current emission levels. DEQ's proposed controls for this 
facility will reduce its emissions by 21,000 tons, which is expected to benefit public 
health. While the extent of the public health benefit cannot be quantified, the 
magnitude of the emission reduction is significant. As PGE has indicated, it may 
decide to shutdown the plant in the future based on eventual carbon regulations and 
other considerations. 

27. Option to shut a) PGE has the option to shutdown within 5 years of EPA approval of the SIP, and still be 

1 ~()\If~ in!Jye.?r~ . ......... in C:<Jl11Pli?~C:E> \l{itb 13/\f3!: .(.)!)(5Q)(!5?J................ ................................. . ,._,_,._,_,_,."""''''''' 

' Response a) It is clear that shutting down PGE Boardman in the 5 years period allowed under I 

! 
BART would more than satisfy this requirement. 

I 28. No offsetting of a) If PGE chooses to shutdown, DEQ should make provisions in their rules that would not 

·-······· 

! emissions 
-~ 

allow the emission reductions from shutdown to offset emissions from a new facility. 
·-
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'"-·------"-- (47)(5_Q)_(53) """"" _____ 
Response a) Under DEQ's rules, an owner or operator which voluntarily chooses to shutdown a 

process, activity, or equipment at a source, may use the emission reductions to offset 
emissions from new or modified equipment at the source without being subject to New 
Source Review provided the netting basis is sufficient for the change. If the shutdown 
is required by rule, the emission reductions would not be available for offsets after the 
date of the required shutdown. (See definition of "netting basis" and "major 
modification" in Division 200 and the rules for Emission Reduction Credits in Division 
268). 

--·-

i 29. PGE's proposal a) PGE's proposal adversely impacts the Columbia River Gorge National Scenic Area for 
related to the an unacceptably long time (i.e., 2020). (51)(64) 
Columbia Gorge b) Further delays in reducing emissions allow continued impairment of haze and damage 
(see also #47) to ecosystems and cultural resources in the Gorge. (50)(53) 

c) PG E's proposal is counter-productive to the 7-year work effort by Southwest Clear Air 
Agency, the USFS and DEQ to improve visibility in the Gorge. (50)(51) 

d) PG E's proposal may negatively affect SWCAA and DEQ relationships with the four 
Tribal Nations that have treaty riqhts in the Gorqe. (51) 

Response a) DEQ agrees that PGE Boardman's emissions impact both visibility and air quality in 
the Columbia Gorge. 

b) The proposed controls under this rulemaking will reduce total plant emissions by 81%, 
and result in visibility improvements in 14 Class I areas in Oregon and Washington 
currently impacted by PGE Boardman. Although the Columbia Gorge is not a federal 
Class I area, DEQ did conduct an analysis of this area. It showed that the proposed 
controls, when fully installed by 2017, will reduce PGE Boardman's visibility impacts by 
78%, and provide significant reductions in acid deposition. 

c) Under PGE's proposal, the short-term emissions prior to the proposed 2020 and 2028 
closure dates would be higher than DEQ's proposed controls. DEQ agrees this would 
be counter-productive to efforts over recent years to improve visibility in the Gorge. 

d) As stated in this document, DEQ does not support PGE's proposal. 

I 30. Natural a) DEQ estimate of "natural conditions" in 2064 is based on reliance on EPA guidance, 
I Conditions in 2064 .. ···-·-· but DEQ does not _e_~pla_in __ Q()W it applied that g~icj?_Q_C_e_ or estimated this_y;31~€l,.~1_7~----; 

Response a) DEQ did rely on EPA 's 2003 "Guidance for Estimate Natural Visibility Conditions 
under the Regional Haze Rule" for obtaining values representative of natural 
conditions for the 20% worst and 20% best days. DEQ agrees with the comment that 
a State can "refine" these estimates based on its own analysis of natural conditions for 
the Class I areas within its borders. DEQ chose not to consider any refinement to 
these estimates for several reasons: (1) DEQ believes EPA's estimates are 
scientifically sound and generally accurate, given the limitations in estimating "pre
manmade impairment" visibility conditions, (2) DEQ acknowledges it does not have 
the technical expertise to conduct such an analysis; (3) re-evaluating EPA 's estimates 
of natural conditions would be a major scientific study, (4) for the first regional haze 
plan, using the EPA "default values" is acceptable to DEQ, and (5) as regional haze 
plan updates are made over the next 60 years, it's likely new science and estimation 
techniques may lead to revisions of these estimates of natural conditions. 
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8. Chapter 8 - Emission Source Inventory. 

I 31. Emission a) The emission tables in this chapter do not refiect emission reductions from Oregon's 
I tables . .1.3J\f<IprQ~"~s, (!)3) . """""'--·· - ·-·-·--·-------------- ---·--·"·""'"' . .,., ..•..••.•.•.••••..•..•.•.••. ______ ;-............... , . .,_,. _________ '" ___ .,, ............ 

Response a) The emission tables in this chapter reflect the emissions information available at the 
time the Oregon Regional Haze Plan was being developed. Oregon, similar to other 
Western states, used the emissions inventory from the WRAP Technical Support 
System, which consisted of Plan 02d emissions (2000-2004 baseline) and PRP18a 
(2018 projection). PRP18a reflects emission estimates from national "on-the-books" 
regulations and the future year 2018 projected emissions, and included estimated 
emission reductions for BART, but for electric generating units (power plants) only, 
and only SO, controls, no other pollutant. The WRAP is preparing a PRP18b 
emissions update, which will reflect BART emission reductions across the West, 
including Oregon. DEQ will add this information as part ofits 2013 plan update, as 
well as any other relevant emission inventory adjustments. It should be noted that 
updating regional haze plan emission inventories will be a routine process as future 
plan updates are made. 

32. Ammonia a) This chapter describes ammonia emissions and sources, but the plan does not include 
emissions any measures to control soucces_<Jf .. §J11J11()D.i§,J1.?J 

•wo•••o••-• 

Response a) DEQ cites in this chapter that ammonia emissions play a key role in the formation of 
haze. However, as stated on page 87, estimates of ammonia emissions have a high 
degree of uncertainty, and as a result not much is known on the extent ammonia 
sources currently contribute to regional haze in Oregon. DEQ has been studying 
ammonia emissions from animal feeding operations through the Oregon Dairy Task 
Force, which may lead to possible Best Management Practices (BMPs) to reduce 
these emissions. Improvements and refinements to ammonia emission inventories 
are expected in the future. The next regional haze progress report in 2013 will provide 
an update on efforts to improve ammonia emission inventories and ammonia source 
contributions to regional haze. 

c. Chapter 9 - Source Apportionment. 
33. Biogenic a) Include a discussion of the contribution of secondary biogenic emissions to organic 
emissions carboQ, based on WRAP TSS oraanic tracer modelina results. 1501 

Response a) DEQ agrees biogenic emissions contribute to regional haze, and that adding this 
information to the plan would be useful in showing the extent of the contribution of 
natural sources (biogenics and wildfire) to high organic carbon levels in the summer 
months. However, DEQ had to make certain decisions on what information could 
reasonably be included in this plan, and placed greater priority on addressing man-
made (anthropogenic) sources, which are "controllable", instead of natural sources, 
which are mostly uncontrollable. Future updates to the regional haze plan will attempt 
to add this information to the plan. 

34. PSAT vs. WEP a) Sulfate and nitrate contributions to haze are summarized using PM Source 
techniques Apportionment Technology (PSAT) tool. DEQ should include Weighted Emissions 

Potential (WEP) tool as well. (53) 
-~·-··-----·- -· ··-·-··-·-·---·--·-- ----··· 

Response a) DEQ believes PSAT is a better tool than WEP for identifying the contribution of 
sulfates and nitrates to Oregon Class I areas, because (1) PSA T accounts for 
atmospheric chemistry and deposition, while WEP does not, (2) PSAT is better at 
identifying the regional contribution of sources from outside the WRAP region, and (3) 
PSAT is the better tool for identifying anthropogenic sources. The results from the 
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WEP analysis were used primarily to identify the pollutants more commonly 
associated with non-anthropogenic (natural) sources. Appendix B of the plan does 
include some WEP information for sulfates and nitrates in the form of maps which 
show the location and transport of each pollutant and its potential contribution to the 
20% worst days at each Class I area. 

D. Chapter 10 - BART Evaluation 
35. BART process a) DEQ's process for determining BART sources was under protective, by not making all 

BART-eligible sources subject to a BART evaluation. (17) 

Response a) EPA's BART rules were adopted to address older sources that came into operation 
prior to 1977 when New Source Review (NSR) rules were adopted. The BART rules 
and EPA guidance identify a 3-step process for evaluating these older sources: (1) 
determining BART-eligibility; (2) modeling Class I area visibility impacts; and (3) 
conducting a BART control evaluation for sources with a "significant" impact. Legally, 
it is correct that States have the option to skip step 2 and make a finding that all 
BART-eligible sources should be evaluated for BART. However, DEQ believes that 
prior to evaluating BART controls for a source, it is important to first determine the 
extent of the visibility impact in any Class I area. This approach is nearly identical with 
NSR rules that require similar visibility impact modeling. While it is correct DEQ had 
the choice to subject all BART-eligible sources to a BART evaluation, we decided not 
to pursue this option. This "3-step" approach to BART is consistent with actions taken 
by other States across the country for evaluating BART sources. 

36. BART Modeling a) The BART modeling protocol that was developed by DEQ for modeling BART sources 
was done without public involvement. (17) 

b) DEQ's choice of the metric for modeling visibility impacts from BART sources was 
under protective. (17) 

c) DEQ's should not have used the "981
h percentile" in its' BART modeling for 

determining sources "subject to BART". (17) 
d) DEQ's use of the maximum 24-hour actual emissions in its modeling understates 

potential haze impacts. DEQ should have modeled the sources at the permitted level, 
takina into account periods of startuo, shutdown, and malfunction. (17) 

Response a) DEQ used a BART Modeling Protocol that was developed jointly by Oregon, Idaho 
and Washington, including Federal Land Managers (National Park Service and U.S. 
Forest Service), and EPA Region 10, based on EPA Guidelines for BART 
Determinations under the Regional Haze Rule {Appendix Y). The development of 
technical protocol is normally not a public process. The opportunity for comment on 
the technical aspects of DEQ's work (in this case, dispersion modeling) is when the 
results of that work is made available to the public for review. 

b) DEQ chose 0.5 dv as the metric for the "significance level", consistent with EPA 's 
BART modeling guidance. This decision was based on several factors: (1) it equates 
to the 5% extinction threshold for new sources under NSR rules, (2) is consistent with 
the threshold selected by other States across the country, (3) it represents the limit of 
perceptible change, and (4) there was no clear rationale or justification for selecting a 
lower level. 

c) The use of the 98th percentile follows EPA's recommended approach for modeling 
BART sources. The 98th percentile is a frequently used cutoff in modeling where there 
are measurement limitations, and certain model assumptions and uncertainties 
involved. 

d) Use of the maximum 24-hour actual emissions, similar to the 981
h percentile, was 

based on the above BART Modeling Protocol . 
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37. BART-eligibility a) DEQ excluded Oregon Steel Mills from the BART-eligible list as a "reconstructed 
source", without indicating if the source was subject to New Source Review. (17) 

b) DEQ excluded the SFPP Eugene Gasoline Bulk Terminal from the BART-eligible list 

..... ~- even though it met all applica~l.,_c;rit_eria,(1.?L. ·-•M--
Response a) Oregon Steel Mills met the definition of a "reconstructed source" under EPA·;;;· 

guidelines for identifying BART-eligible sources (40 eFR 51.308, Appendix Y, II, How 
to Identify BART-Eligible Sources). The guidance defines reconstruction as when "the 
fixed capital cost of the new component exceeds 50 percent of the fixed capital cost of 
a comparable entirely new source." In the case of Oregon Steel Mills, the emission 
unit that was being reviewed for BART-eligibility went through a reconstruction as 
defined above. However, this reconstruction resulted in a net decrease in emissions, 
and did not represent a major modification, which would have triggered New Source 
Review (NSR). The specific emission unit is also currently shut down. It should be 
noted the definition of a reconstructed source does not cite NSR as a prerequisite in 
meeting this definition for determining BART-eligibility. This is in contrast to the 
definition of a "modification" in the next section of Appendix Y, which does cite NSR in 
making this determination. 

b) In fact, ii specifically states that "any emissions unit for which reconstruction 
commenced after August 7, 1977, is not BART-eligible." This is in contrast to the 
definition of a "modification" in the next section of Appendix Y, which does reference 
New Source Review as a factor in defining this term. 

c) EPA's guidelines for identifying BART-eligible sources allow voe sources to be 
excluded from BART due to the difficulty to model voe emissions. The SFPP 
terminal meets the BART criteria for only VOC. Rather than choosing to immediately 
exclude the source, DEQ applied a screening model that treated 50% of the voe 
emissions as being greater than six carbon atoms and equivalent to organic carbon 
(Oe) for visibility modeling purposes. Results of the conservative modeling analysis 
showed visibility impact well under the significant visibility impact level of 0.5 deciview. 

E. Chapter 11 - Reasonable Progress Goal Demonstration. 
38. The 4-Factor a) The 4-factor analysis for non-BART source categories shows some very cost-effective 

I Analysis measures, yet DEQ concluded it is not reasonable to require controls for these 
,_ sources at thi~_ti_rri_e, ... F'.1_.,?~"-"-"plain why. (50)(53) ·---·-- .................. "'"'"" 

Response a) As noted on page 161 of the plan, in conducting this four-factor analysis, EPA 
guidance indicates that States have "considerable flexibility" in how these factors are 
taken into consideration, in terms of what sources or source categories should be 
included in the analysis, and what additional control measures are reasonable. DEQ's 
analysis provided useful information on possible control options and general costs, but 
was too preliminary to determine actual controls that would be reasonable at this lime. 
A more in-depth evaluation of non-BART sources will take place as part of the Long-
Term Strategy of the plan. The first step in this evaluation will be to develop guidance 
for conducting a comprehensive review of these sources. The 2013 plan update will 
contain a report summarizing the development of the guidance and its application to 
non-BART sources, including estimates of additional emission reductions that may 
result from installation of new controls for these sources. 

39. Redo years to a) Since the Reasonable Progress Goals (RPGs) in the plan do not meet the 2018 
reach Natural Milestone, DEQ is required to provide an assessment of how many years it would take 
Conditions to attain natural conditions. 150) 

Response a) Under the regional haze rule the State may determine RPGs at greater, lesser or 
equivalent visibility improvement than the uniform rate of progress to meet natural 
conditions in 2064. In cases where the RPG results in a slower rate of improvement by 
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2018, the State must demonstrate why the uniform rate of progress "is not 
achievable", and then show how many years it would take to attain natural conditions. 
However, DEQ concluded ii would be premature to assume that uniform rate of 
progress is not achievable, based solely on the initial estimates of progress in the first 
regional haze plan. New measures.contained in the Long-Term Strategy may produce 
significant visibility improvements by 2018, including the evaluations of non-BART 
sources and forestry prescribed burning. Further analysis of the RPGs in this plan will 
be included as part of the progress reporting required for the 2013 plan update. 

i F. Chapter 12 - Long-Term Strategy. 

i 40. Non-BART a) This evaluation should include looking at cumulative source impacts and modeling 
i source evaluation from a grouping of industrial sources. (50)(53) 
I b) The USFS would like to participate in the development of the guidance for this 

~Resp on;;-··· ~) ~!!~!~~~:::~~f~~n~~~~:i~t~:~~t!J~!~u~~~s~~e,:;~tai7v~~~~~~;~~:::::) __ _ 

i b) DEQ will be developing comprehensive guidance to conduct this evaluation, and 
I intends to include the USFS and other key stakeholders. 

I 
41. Prescribed a) 
Forestry Burning 
evaluation 

b) 

c) 

d) 

e) 

I) 

g) 

h) 

i) 

j) 

k) 

The plan should acknowledge and include an assessment of the benefits or "tradeoff 
value" of.forestry prescribed burning in reducing wildfires and their impacts on 
visibility. ( 45)( 46)( 50)( 53) 
The methodology proposed to evaluate the contribution of forestry burning has some 
inherent biases and uncertainties that may result in artificial attribution to this source. 
(45) 
The analysis should look at year-round impacts rather than spring and fall months. 
(46) 
Should include an evaluation of wildfire impacts, and compare to forestry burning 
impacts. (45)(46)(60) 
Need to involve Oregon Department of Forestry and interested forest landowner 
representatives in the discussions, evaluation, analysis design and conclusions of 
current conditions and possible policy changes. (45)(56) 
Initiate voluntary measures rather than mandatory, if deemed necessary upon 
completion of the analysis. (46) 
Page 193 states that the evaluation of prescribed burning will determine "if additional 
smoke management techniques "can be developed". This should say instead "may be 
required". (45) 
The evaluation of prescribed burning should not just be limited to this type of burning, 
but should consider all burning. (45) 
The evaluation of prescribed burning should include a meteorological analysis first. 
(45) 
Page 203 refers to adopting "basic" smoke management techniques, if additional 
smoke protection is found to be needed. It does not make sense to add basic smoke 
management to an already "enhanced" program. (53) 
DEQ should look at reducing man-made burning, such forestry and agricultural 

r--------+-~b~u"'rn"'i~n·g"-=toirn_p_rc:ive visibility, as this burning_ occurs close to Class I areas.(66)(74) ···----; 
While there are clearly benefits to visibility by the use of prescribed burning to a) Response 
minimize both the frequency and magnitude of wildfire, those benefits could be very 
long-term, and extremely difficult to quantify. DEQ is not aware of any way to estimate 
those benefits with any reasonable accuracy from a regional haze improvement 
standpoint. The process of restoring forest ecosystems through increased use of 
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prescribed fire and other practices may take 50 to 100 years. In theory this will reduce 
wildfire emissions and improve visibility over the Jong run. However, in the near term 
prescribed burning can have significant visibility impacts in Class I areas. Should any 
new information come forward that could be used to reasonably estimate visibility 
benefits from this tradeoff, DEQ would include this in future plan updates. 

b) The methodology described in the plan for conducting this evaluation is general 
methodology, and as such is considered preliminary. The development of the "final 
methodology" will occur in consultation with ODF, federal land managers, and other 
forest stakeholders. 

c) As noted in the plan, the reason for evaluating prescribed burning impacts in the 
spring and fall months rather than year-round is due to monitoring data that shows a 
sizable contribution of organic and elemental carbon (a strong indicator of fire 
sources), and the fact that most prescribed burning takes place during these two 
seasons. 

d) The need for this evaluation of prescribed burning is to determine if additional smoke 
management protection is needed for Class I areas. Including an evaluation of wildfire 
impacts would not be the best use of available time and resources, as these are 
natural events not subject to smoke management control. 

e) fl is DEQ's intention that the evaluation of prescribed burning, including discussion, 
conclusions, and policy changes, will be conducted in coordination with ODF, federal 
land managers, and other stakeholders. 

f) One of the outcomes discussed in the plan is the possible identification of additional 
smoke management measures to protect Class I areas. No decision has been made 
whether these would be voluntary or mandatory measures. 

g) DEQ agrees that the language on page 193 should be changed from "can be 
developed" to "may be required", and has made this revision. 

h) The focus on prescribed burning over other types of burning is based on the fact that 
this is the largest man-made source of vegetative burning in Oregon, and that there 
are indications ii may be a significant contributor to Class I visibility impacts in the 
spring and fall. Since it is already subject to a statewide smoke management 
program, evaluating its contribution, and adopting additional controls if found to be 
needed, is a logical step. The next two sections of the plan describe how DEQ will be 
evaluating the contribution of residential open burning and rangeland burning. 

i) A meteorological analysis will be conducted as part of this evaluation. 
j) The reference on page 203 to "basic" smoke management techniques should not be 

confused with "enhanced" smoke management program criteria, but instead refers to 
the application of the basic principles of smoke management (wind direction and 
speed, mixing height, relative humidity, lighting techniques, etc.) when burning upwind 
of an area you are trying to protect from smoke. As stated in the plan, the objective 
would be to "avoid burning that could cause a prolonged smoke intrusion and heavy 
smoke concentrations, resulting in a 20% worst day impact." This is different from 
more advanced smoke management techniques, where the primary objective is to 
avoid causing fillJ!: smoke from entering a smoke protected area. 

k) DEQ is looking primarily at forestry, as stated above in (h), due to the large amount of 
this burning that currently takes place near Class I areas. DEQ will also be evaluating 
the contribution of residential open burning and rangeland burning. 

42. Rangeland a) The same evaluation of rangeland burning should be made as is being proposed for 

r-b_ur_n_in~1g~----t-···-· ere_sc;rjbed. burning. (53) ·-·--············ ·- ·-··------! 
Response a) Section 12.6.4 on page 205 states that DEQ will conduct an evaluation of rangeland 

burning. This evaluation will be different than the prescribed burning evaluation due to 
the reasons described in this section, related to the current lack of smoke 
management regulation of this activity and uncertainty as to the amount of this burning 
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that is occurring. 

I 43. Area sources a) There is no mention in the long-term strategy of how the State intends to address area 
, of organic carbon sources of organic carbon, which is one of the largest contributors to haze, especially 
I ....... _i.f1.!~.E!. Oregon Cascad_e__s.,_(§()L ...... --··· r··-·--·-····---- --·-·· 

__________ .,,.,. 
··-··-·······-···-·-·---·-·-------------.. ···----···· 

Response a) In general, fire emissions (both natural and anthropogenic) are the largest sources of 
organic carbon affecting haze in Oregon. However, in the northern Cascades, area 
sources of organic carbon are larger contributors to haze than fire. This is likely due to 
the influence of the Portland urban area. However, DEQ was unable to conduct an 
analysis of this prior to completing this plan. Moreover, DEQ was not aware of any 
measures to add to the Long-Term Strategy that could significantly reduce area 
source organic carbon. To the extent residential woodstove burning in Portland may 
be the primary contributor to organic carbon impacts, the Oregon Regional Haze Plan 
in Section 12.5.1 describes how DEQ residential woodhealing rules are an effective 
on-going measure in reducing particulate matter, and thus organic carbon as well. 

44. Crustal material a) Wind-blown dust is not only a natural source but also an anthropogenic source, and 

, (vvi~<!:l:Jl<Jvv~ <Ju~!) -·- ------ s_hould be adcl~8-S.~.E!cl.~."cJE>rJh_e__long-term strate>.9Y.,J?Q) ·-··--··-··----- ""'"'""""" 

I Response a) DEQ agrees anthropogenic wind-blown dust is a significant source. DEQ does 
; describe in Section 12.5.2 ongoing measures and rules currently in place in Oregon to 

I 
mitigate dust impacts from construction activities. In terms of new measures to 
address this source, DEQ was unable to identify any new measures lo add to the 

: long-term strategy that could significantly reduce emissions from this source category. 

! 
i 45. Sulfates from a) Sulfates from area sources have been implicated as a significant source of haze and 
l area sources should be addressed under the Iona-term stratenv. (50) 

I Response a) DEQ agrees that area sources of sulfates are significant, and describes in Section 
8.2.2 of the plan that off-shore marine shipping emissions may be a major contributor 

I 
of sulfates to haze in Oregon. Section 9.2.1 shows that PSAT results show pacific 
offshore area emissions are likely much greater than any other area source of 

' sulfates. For this reason, Section 12. 6. 5 of the long-term strategy describes efforts 
DEQ will take to address this source. 

46. Address more a) This rulemaking needs to be more comprehensive than regional haze. 
than regional haze address public health, acid rain, andlor other environmental Impacts. 

e---~---·-·- ............ (f:lJCi'l<§1rn2.c1_Q)(15J(16J(7oJ<:?'.?l<ZZJC§?JOi?lC165J .... ...... ____ _ 
Response a) DEQ recognizes these concerns. The primary purpose of this rule making is to meet 

the requirements of the federal Regional Haze Rule, related to improving visibility in 
Class I areas. As such, the regulatory scope of this rule making is narrow by design. 
DEQ's Air Quality Division conducts other rulemakings directed at protecting public 
health and meeting the requirements of the Clean Air Act. However, it should be 
noted that as a secondary benefit of this rulemaking, DEQ expects that the reduction 
of approximately 21,000 tons per year from PGE Boardman will have public health 
benefits, and reduce acid deposition and other environmental degradation. 

47. Columbia 
River Gorge 

a) This rulemaking should address visibility problems in the Columbia River Gorge 
National Scenic Area. (7)(8)(11 )(17)(19)(21 )(81 )(82)(87)(96)(118)(147)(163)(168) 

···········----···········------~-b~_P_G_E_B_o_a_rd_m_a_n_~~-th_,,_lfj_cgest single polluter of th_e __ C::Pl'!~bia Gorge Scenic /\EE!.'1.c..OZ 
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(19)(21 )(18)(50)(86)(87)(88)(98)(100)(101 )(161) 
c) Air pollution from this power plant significantly degrades the views in the Gorge that 

bring local residents and tourists to the area to enjoy its beauty.(80)(81)(88) 
d) It is hard to believe that PGE Boardman, being more than 60 miles east of the east 

end of the Gorge, could have any effect on the haze in the Gorge. Increasing vehicular 
traffic, trains, and barges are more likely contributors. (102) 

e) Steps should be taken to reduce PGE Boardman impacts on tribal cultural resources 
in the Columbia River Gorge. (1 )(2)(3)(72)(88) 

~ 
f) As a resident of the Columbia River Gorge, visible haze within the Gorge is noticeable 

__ .. flb.9.Ll_l.~.9'12 9ft~~~l11~ _(Jj§l __ ,. .. , .......... --. ····----·-·-·-·--·---· --·-"··----"'-"''"""""''" 

I 
Response • As stated above, the primary purpose of this proposed rulemaking is to meet the 

federal Regional Haze Rule, related to improving visibility in national parks and 

! 
wilderness areas designated as "Class I areas" by Congress in 1977. Oregon has 12 
Class I areas. The Columbia River Gorge is not a designated Class I area. However, 

! DEQ modeling analysis shows that the visibility benefits to Oregon's Class I areas will 
! also benefit the Columbia River Gorge. The Ml. Hood Class I Area, which is 25 miles 

south of the Gorge, will see significant visibility benefits as a result of the controls for 

I the PGE Boardman plant proposed under this proposed rulemaking. These controls 
J will reduce Boardman's emissions by 21,000 tons per year. This will not only provided 
i visibility benefits for the Gorge, but will reduce air pollution and acid deposition, and 

I 
provide other benefits to the environment and public health. 

48. PGE Boardman a) PGE Boardman is major source of mercury emissions and as such a health threat. 
mercury emissions (15)(17)(19)(20)(21 )(73) 

b) The Boardman plant is the second largest mercury emitter in the state and PGE needs 
to take steps to control mercury emissions (88)(155) 

c) PGE Boardman's annual mercury release is enough to contaminate 2.6 million acres 
of lakes, four times the surface area of all the lakes in Oregon. This is 
unacceptable.(97)(142) 

d) DEQ should insist that already planned and required mercury pollution reductions 
occur on schedule. 
(10)(96)(97)(98)(104 )(109)(113)(118)(125)(126)(132)(142)(155)(161 )(167)(168)(169) 

e) If PGE chooses to shut down rather than clean up, DEQ must require PGE to reduce 
mercurv oollution bv 90% bv - or before the reaulatorv deadline of 2012. 1135) 

Response • In 2006, DEQ adopted mercury rules that require PGE Boardman to reduce mercury 
emissions by 90% in 2012. The regional haze controls that are proposed for the 
Boardman plant does not change that compliance date. However, DEQ is proposing 
to change the compliance extension contingency in the Mercury rule from 1 to 2 years, 
to align with the installation of S02 controls. See DEQ response #14. 

49. Close PGE a) Close the Boardman coal plant now. (14)(15)(70)(73)(87) 
Boardman (89)(90)(101)(109)(110)(131 )(139)(141 )(144)(165)(166) ' 

b) Close the Boardman plant as soon as possible and replace with cleaner "green" 
technologies. (67)(68)(73)(112)(145)(160) 

c) DEQ should close the Boardman coal plant by 2020 or before, and replace with 
enerav from renewable sources such as wind, solar, and wave power. (143) 

Response • The decision to close the plant, or replace it with a more "green" technology is a 
decision for PGE to make. Having said that, the emission controls being proposed by 
DEQ will reduce the plant's emissions by 81 %, or approximately 21,000 tons of air 
pollution per year. This is a significant reduction in emissions that will have major 
benefits to the environment. 

f 50. Impacts on a) PGE Board man's emissions are a concern due to their impact on cultural resources 
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cultural resources {12~2(3)(50)(72) --·--- ---~-

Response a) As mentioned above, the emission controls being proposed for PGE Boardman will 

I 
reduce approximately 21,000 tons of air pollution per year, which is expected to 
provide benefits to cultural resources. 

I 
51. PGE Boardman a) The PGE Boardman plant was not "in existence" prior to 1977, and as such is not a 
should have BART source, but rather should have been subject to New Source Review 
installed "BACT" requirements that apply after 1977, and should have installed Best Available Control 
controls Technology. (17) (145) 

b) PGE has undergone modifications that should have triggered NSR and installed BACT 
controls. (17)(19)(21 )(145) 

c) DEQ should take BACT controls into account when deciding on appropriate BART 
controls. (54) 

d) On September 30, 2008, Pacific Environmental Advocacy Center filed a lawsuit in the 
Federal District Court of Oregon against PGE Boardman for violations of the Clean Air 
Act. (17)(71) 

Response a) DEQ believes PGE Boardman was in existence prior to 1977, and therefore fell under 
the basic criteria for being evaluated under BART. PGE entered into a contractual 
obligation to purchase major components of the plant in 1975 and obtained necessary 
pre-construction permits prior to August 7, 1977. Therefore, the plant was in 
existence for purposes of the BART rule in accordance with Step 2 of Section fl of 
Appendix Y to 40 CFR, Part 51 (EPA's BART Guidelines). 

b) Although not relevant to this rulemaking, DEQ does not believe that PGE has made 
modifications to the Boardman plant that would make it subject to New Source 
Review. 

c) A BACT analysis is required for new or modified sources subject to Prevention of 
Significant Deterioration (PSD). DEQ believes that if Congress had intended that the 
BACT analysis be applied to sources in operation between 1962 and 1977 as part of 
the regional haze program, BACT would have been specified in the Clean Air Act 
instead of BART. Even though BACT was not specified by the CAA, many of the 
same types of control technologies that would qualify as BACT were considered in 
DEQ's BART analysis. 

d) In regards to the lawsuit cited above, DEQ does not believe it appropriate to comment 
on this legal matter at this time. 

52. Replacement a) Plan does not address replacement power if Boardman were to shutdown. 
power (38)(40)(60)(69)(114) 

b) DEQ should evaluate how new rules and regulations may impact Oregon's supply of 
electricity. (60) 

c) Coordination between DEQ, the Oregon PUC, and Oregon Dept. of Energy should 
g_c;c;~r.Erio_r.io. adoption of these ..ru_l.,_s, __ @_0) ·······-·---

r-~-. 

Response a) DEQ is required to conduct a fiscal and economic impact analysis on the costs related i 

I 
to the rulemaking it proposes. Decisions that PGE may make in the future about 
replacement power, should Boardman close, is beyond the scope of this rulemaking. 

! b) Decisions that PGE might make in the future regarding Oregon's energy supply needs 
i is beyond the scope of this proposed rulemaking. i 

c) DEQ was involved in discussions with the PUC and PGE during the development of 

. this proposed rulemaking, on the general energy implications associated with the 
i proposed controls for the Boardman plant. 
j 

j 53. Data used in a) The technical data and work products that DEQ relied upon to develop this plan was 
I the Plan from the WRAP, however the public was not consulted or included in the WRAP and 

therefore did not have an opportunity to formally comment on this information. (17) 
I b) Did DEQ fully consider the contribution to haze from diesel trucks, home woodstoves, 
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·-----···----·----·r-·--a_nd_w_il_d_fir_e_?~(~1_6_4)~------ -··-----------------·-··--·--------
Response a) There is vast amount of data and information that is needed for preparing a regional 

haze plan. DEQ relied on the Western Regional Air Partnership (WRAP), which is one 
of several regional planning organizations in the country that is providing assistance to 
States preparing regional haze plans. Oregon is one of 13 western states participating 
in the WRAP. Other participants in the WRAP include regulators, industry, 
environmental groups, scientists, and the general public. The WRAP Technical 
Support System (TSS) was the source for the majority of technical information used in 
the Oregon Regional Haze Plan. The TSS summarizes results and consolidates 
information about air quality monitoring, meteorological and receptor modeling data 
analyses, emissions inventories and models, and gridded air quality/visibility regional 
modeling simulations. This information is available and can be reviewed on the WRAP 
TSS website, and can be evaluated by the public. This approach is similar to other 
rulemaking where DEQ relies on external data sources, studies, projects, and 
research. 

b) Yes, DEQ did consider the contribution to haze from these sources, under Section 
12.5. 1 of the Long-Term Strategy of the Plan. Page 190 discusses state and federal 
regulations of diesel vehicles. Page 191 discusses DEQ's woodheating regulations 
and possible benefits to regional haze. Jn terms of wildfire, there is considerable data 
presented to support that wildfire is a significant emissions source and major 
contributor to haze in Oregon. The Long-Term Strategy describes how controlled 
burning is being used to minimize wildfires, and page 196 describes Enhanced Smoke 
Management Program requirements to minimize controlled forestry burning impacts 
on haze. 

54. Global Warming a) DEQ should adopt limits on C02 emissions now for PGE Boardman, as part of this 
rulemaking. (4)(17)(64) 

Response 

55. Comments on 
coal burning 

b) Boardman is the largest stationary source of air pollution and greenhouse gases in the 
state of Oregon yet the plant has no modern pollution control devices. (64)(97) 

c) PGE Boardman is one of the largest industrial sources of air pollution in the State, 
including greenhouse gases. (10)(14)(15)(17)(55)(101)(141) 

d) This plant should be closed down unless it can capture and store carbon dioxide. 
(141) 

e) A Harvard study estimates that 180 billion tons/yr of C02 comes from natural sources, 
while only 6 billion tons/yr comes from human activity. Even the most aggressive 
rules for limiting industrial C02 will have nealiaible effect on global warmina. 1164) 

• As noted above, this rulemaking is intended to meet the requirements of the federal 
Regional Haze Rule. DEQ will be addressing global warming in the near future, as 
state and national efforts to develop carbon regulations progress. 

a) There is no such thing as "clean coal". (10)(15)(164) 
b) The future of energy is changing and now isn't the time to spend millions of dollars on 

another coal plant Take this opportunity to say no to coal. (154) 
c) There is no real technology that will make coal a viable "clean" option for energy. (83) 
d) Coal plants like PGE Boardman are out of date. Please make moves to replace it with 

renewable energy. (137) 
e) Coal is plentiful and very economical compared to other fuels, and is reliable for base 

load applications. Emissions from coal burning can be effectively controlled. (99) 
f) Coal is a low cost energy source that provides a solid economic benefit to all 

Oregonians. (150) 
g) Coal is important to our future, as alternative power sources are not enough. (66)(111) 
h) Wasco County voters rejected a proposal two years to invest in new coal power plants 

~------~--·-b~va._":'._11Qp_ei_n_g_~1.'&.~~no" vote. (126) -··-···- ····--··-----------··· 
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Response • DEQ agrees there are other cleaner sources of electricity than coal, such as natural 
gas, wind, and solar energy. Decisions regarding the future of coal use, or the 
continued operation of the PGE Boardman plant, are beyond the scope of this 
rule making. 

i 56. Fly ash bi- a) The coal fly ash is an important by-product from PGE Boardman that is beneficial to 
I product our concrete production operations. (56) 

Response a) DEQ is aware that coal fly ash is a valuable by-product that is sold for making 
concrete. Contamination of this fly ash is recognized as a potential issue in this 
proposed rulemaking. As a result, DEQ has added fly ash contamination as a reason 
for granting this extension. See DEQ Response #14. 

•'' . ' - i~rlsl -

.·~ ~I - -

~ "~~ co . 
I • PGE should pursue more diverse, "areener" technoloaies for enerav production. (4)(5)(7)(67(68)(73) 

I 
• We can take that money we are using to create pollution and funnel it into alternative energies that will 

reduce pollution.(89) 

• Time for coroorations to do match or exceed our obliaation. Prevention is the onlv cure. 113) 
i • Now is the time for real chanae in energy options that will not endanaer the planet any further. (83) 

• Need to look beyond nuclear and coal power at alternatives, and take more comprehensive approach to at 
eneray production and environmental protection. (82) 

• The Boardman plant is old, outdated and does not fit into the future of clean renewable enerav. (90) 

• Maintaining a fuel mix that allows one fuel to take up the slack if another fuel is under supply limitations 
should be a prime consideration. (99) 

• Please consider looking at options to increase the cost of heavily polluting forms of energy generation to 
help develop alternative, less polluting forms of generation. (107) 

• I support renewable energy like wind and solar power, over coal and oil, even at a fairly high economic cost. 
Renewable energy has a low cost once the plants or windmills are buill.(112) 

• C02 emissions from coal plants are several times higher than emissions from all other power generating 
sources, and coal mining is environmentally destructive, and massive rail shipments to the plant from 
remote mining operations is grossly inefficient. (146) 

• This rulemaking should reflect not only the visibility and air quality, but also the quality of life, the financial 
impact, the stability of electric transmission in the Northwest, and keep in mind the individual consumer, 
automobile traffic, and aeneral oublic involvement in environmental stewardshio. (116) 

• The policies of the regulatory agencies should be reviewed and they should be prosecuted for their 
negliaence. 1871 

• Autism rates in the Columbia Gorge autism rates are higher than average, and emissions from PGE 
Boardman could be why. (75) 

• The economics of electricity production generally need to be predictable and relative Iv stable. (99) 

• Our air and water has been polluted by this plant and it has had serious health consequences for many in 
this area.(92) 

• Please force this company to operate legally so that we all might breathe cleaner air and worry a little less 
about the amount of mercury in our water supPlv. 1152) 

• There are always unknowns and it is hard to predict the future, but when it comes to pollution and its effects 
on life, we need to do what's right today and not wait for somethina better or different to turn UP. 186, 125) 

! • We have haze now and then, but it is not a problem, and most of the haze is caused by forest fires, not any 
! other predominant source. (121) 
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• Please help these guys, a compromise will require a better pollution standard, better filter and converting 
from coal to wood burnina, carbon sustainable. 1124) 

• PGE is a big asset to Morrow County with a fairly big tax base. I have worked for PGE for 29 years and in 
those vears PGE has continuouslv unnraded this plant to the newer standards. (153) 

• If PGE can't see their wav clear to do the riaht thina, then it's time to aet serious about a CUB.1135\ 

• This kind of blatant and excessive pollution belongs in our past. There is no reason, other than greed for 
profit, to be dumpina this much coal smoke into our air. (136) 

• Operating with no pollution control devices because of its construction prior to the Clean Air Act, I resent the 
plant's detrimental impact on the air I breathe. (146) 

• DEQ has not adequately assessed or provided the public with the complete picture of PGE Boardman's 
compliance historv. (145) 

• DEQ has a fiduciary obligation to all Oregonians to protect this airshed. DEQ should begin regulating the 
plant pursuant to the Mass. v. EPA authoritv.(141) 

• It does not make sense to wait to clean up the biggest source of air pollution in the state of Oregon. Do the 
biggest first and then do the rest successivelv from laraest to smallest until the process is complete. 1149) 

• Our family supports tough environmental laws regarding the Boardman coal-fired plant owned by PGE. I 
write this as both a concerned citizen and as a stockholder of PGE.(151) 
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List of People and Organizations Submitting Comments (by Commenter Number) 

cfoc' •... CC< 
j 

.. 
· ... .. 

~~~1· ,~t~~i 
.. ....... 

~~ ~8 ... 
. .. •• ., .j .• •c ;, ·····-j• ... 

Ref. Submit 
No. Name Location Affiliation or Organization Date 
1. Ralph Sampson, Jr. Pendleton Confederated Tribes and Bands of the 1/30/2009 

Tribal Council Chairman Yakima Nation 
2. Samuel N. Penney Lapwai, ID Nez Perce Tribal Executive Commi)tee 1/30/2009 

Chairman 
3. Antone Minthorn Toppenish, Confederated Tribes of the Umatilla 1/30/2009 

John Cox WA Indian Nation 
4. Juroen A. Hess Hood River 1/13/2009 
5. Tom Garefalo (not stated) 1/26/2009 
6. Emilv S. St. John Lake Osweqo 1/07/2009 
7. Cynthia Hovezak Carson, WA 1/23/2009 
8. Tom Wood The Dalles 1/23/2009 
9. Tassy Mack Hood River 1/23/2009 
10. Robin Bloomaarden Portland 1/07/2009 
11. Susan Gabav Mosier 1/26/2009 
12. Arlen L. Sheldrake Portland 1/27/2009 
13. John Wood Hood River 1/26/2009 
14. Huah B. McMahan Mount Hood 1/29/2009 
15. Judith Werner Lake Osweao 1/30/2009 
16. Phil Swaim & Sheila Dooley The Dalles 1/28/2009 
17. Aubrey E. Baldwin" Portland Pacific Environmental Advocacy Group 1/30/2009 

Allison LaPlante 
Tom Buchele 

18. Joyce Reinig, Chair White Columbia River Gorge Commission 1/29/2009 
Salmon, WA 

19. Peter Cornelison, President Hood River Hood River Valley Residents Committee 1/13/2009 
20. Maye Thompson Portland Oregon Physicians for Social 1/26/2009 

Resoonsibilitv 
21. Michael Lana Portland Friends of the Columbia Goroe 1/6/2009 
22. Arya Behbehani-Divers " Portland Portland General Electric Company 12/17/2008 

Ray Hendricks 1/30/2009 
23. Sandra McDonough Portland Portland Business Alliance 1/26/2009 

President & CEO 
24. John Ledger Salem Associated Oregon Industries 1/29/2009 

Vice President 
25. Ted Ferrioli Salem Oregon State Senate 1/22/2009 

State Senator 
26. David Nelson Salem Oregon State Senate 1/26/2009 

State Senator 
27. Gary Neal Boardman Port of Morrow 1/12/2009 

General Manaaer 
28. Lee Beyer, Chairman Salem Public Utilities Commission 1/27/2009 

John Savage, Commissioner 
Rav Baum, Commissioner 

Item J 000091 



Attachment B 
June 18-19, 2009 EQC meeting 
Page 37 of 40 

29. Jean DeMaster 
Executive Director 

30. Jack Scott 
General Manager 

31. Raymond Burstedt 
President 

32. Travis Eri 
Business Manaaer 

33. Robert Ford 
President & CEO 

34. Gorky Collier 
Executive Director 

35. Brian Konen 
Plant Manager 

36. John M. Endicott 
President 

37. Clif Davis 
Business Manager 

38. Carla Mclane 
Planninq Director 

39. Tom Chamberlain 
President 

40. Matt Felton 
President 

41. Ryan Deckert 
President 

42. Bob Jenks 
Executive Director 

43. Michael T. McLaran 
CEO 

44. Michael B. Early 
Executive Director 

45. Jim Trost 
46. Mike Dykzeul 

Director Forest. Protection 
47. Richard Albright 

Director 
Mahbubul Islam 
Director 

48. Jean M. Hadlev 
49. Arthur Babitz 

Mayor 
50. Mary Wagner 

Reoional Forester 
51. Robert D. Elliot 

Executive Director 
52. John Bunyak < 

Chief, Policy, Planning and 
Permit Review Branch 

53. Christine L. Shaver L 

Chief, Air Resources Division 
Sandra V. Silva 
Chief, Branch of Air Quality 

54. Kevin Lynch L 

Portland Human Solutions, Inc. 1/30/2009 

Portland Eagle Foundry Company 1/23/2009 

Portland SEDCOR 1/21/2009 

Portland International Brotherhood of Electrical 1/26/2009 
Workers, Local 125 

Portland Solaicx 1/26/2009 

Portland Columbia Corridor Association 1/28/2009 

West Linn West Linn Paper Company 1/28/2009 

Portland Building & Construction Trades Council 1/29/2009 

Portland International Brotherhood of Electrical 1/29/2009 
Workers, Local 48 

Irrigon Morrow County Planning Department 1/30/2009 

Salem Oregon AFL-CIO 1/29/2009 

Portland Westside Economic Alliance 1/28/2009 

Tigard Oregon Business Association 1/29/2009 

Portland Citizen's Utility Board of Oregon 1/30/2009 

Salem Salem Chamber of Commerce 1/29/2009 

Portland Industrial Customers of Northwest Utilities 1/30/2009 

Salem Oregon Deoartment of Forestry 1/28/2009 
Salem Oregon Forest Industries Council 1/27/2009 

Seattle, WA EPA Region 10 12/11/2008 

1/30/2009 

Mosier Citv of Mosier 1/25/2009 
Hood River City of Hood River 1/27/2009 

Portland U.S. Forest Service Pacific Northwest 1/29/2009 
Reoion 

Vancouver, Southwest Clean Air Agency 1/6/2009 
WA 
Denver, CO National Park Service 1/30/2009 

Denver, CO National Park Service 1/30/2009 

U.S. Fish & Wildlife Service 

Boulder, CO Environmental Defense Fund 1/30/2009 
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Stephanie Kodish 
55. Sallie Schullinger-Krause 

Proaram Director 
56. Keith Peal 
57. Lee Elwood 
58. Scott Starr 
59. Deanna Palm 

60. Tamra J. Mabbott 
61. Roger W. Rees 

Executive Director 
•.0 '• .. .. 

./ .. 
c;c;·.········ 
___ -::-- .. 

·-
62. Tom Wood 
63. Andrew Hawley 

64. Brian Pasko 
65. Alan T. Edwards 
66. Gordon Fulks 
67. Jan Groh 
68. David Rupar 
69. Terry Tall man 
70. Joseph Kelsey 
71. Lauren Goldberg 
72. Rachael Pecore 
73. David Berner 
74. Dan Richardson 
75. Jodi Tepoel 
76. John Carstensen 
77. Jules Burton 
78. Mark Nelson 
79. Jessica Kinder 
80. Rosemary Ross 
81. John Nelson 
82. JoelKabakov 

' 

.. 
83. Aleita Hass-Holcombe 
84. Anne Moore 
85. Brent Brelie 
86. Carol Crawford 
87. Carole L. Myers 
88. Chris Carvalho 
89. Cindy Allen 
90. Colleen O'Donnell 
91. Daniel Curtis 
92. Darlene Wood 
93. Darrvl Usher 

Knoxville, TN National Parks Conservation Association 
Portland Oregon Environmental Council 1/30/2009 

Beaverton Baker Rock Resources 1/27/2009 
(not stated) 1/12/2009 
Wilsonville Wilsonville Chamber of Commerce 1/27/2009 
Hillsboro Greater Hillsboro Area Chamber of 1/27/2009 

Commerce 
Hermiston 1/29/2009 
Tualatin Oregon Home Energy Assistance T earn 1/29/2009 

HEATl 
.•.. , ... 

Jg~ [~ r~11 Iii ~1\l& 

Ii 
Portland Associated Oreoon Industries 1/6/2009 
Portland Northwest Environmental Defense 1/6/2009 

Council 
Portland Sierra Club 1/6/2009 
Portland 1/6/2009 
Portland 1/6/2009 
Portland 1/6/2009 
Portland 1/6/2009 
Hermiston Morrow County Judge 1/12/2009 
The Dalles 1/13/2009 
The Dalles Columbia Riverkeeper 1/13/2009 
The Dalles Columbia Riverkeeper 1/13/2009 
The Dalles Oreaon Conservancv Foundation 1/13/2009 
The Dalles 1/13/2009 
The Dalles 1/13/2009 
The Dalles Idaho Power Company 1/13/2009 
The Dalles 1/13/2009 
The Dalles 1/13/2009 
The Dalles 1/13/2009 
The Dalles 1/13/2009 
The Dalles 1/13/2009 
The Dalles 1/13/2009 

.. wfff. - 12/26/2008 
1/30/2009 
1/6/2009 
1/20/2009 
1/25/2009 
1/12/2009 
1/23/2009 
1/21/2009 
1/20/2009 
1/23/2009 
1/20/2009 
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94. Dave Bronson 
95. David Breen 
96. Dr. David Farrell 
97. David Mildrexler 
98. David Shapiro 
99. Dean Mason 
100. Dean Myerson 
101. Dinda Evans 
102. Don Coats 
103. Don Hall 
104. Don Hill 
105. Elke Geiger 
106. Eric Swehla 
107. Erik Westerholm 
108. Garv J. lmbrie 
109. Geert Aerts 
110. Georqe W. & Marqo Earlev 
111. Granella Thompson 
112. Heather Moore 
113. Jack and Cindy Williams 
114. James Wells 
115. Jason Cheek 
116. Jason Stillman 
117. Jav W. Russell 
118. Jeffrev Block 
119. Jennifer Sturm 
120. Jerry & Diane Cheek 
121. Jerry Waters 
122. Jim Minick 
123. John E. Mccann 
124. John Goaol 
125. Judith Arcana 
126. Kathleen Fitzpatrick 
127. Kent Buhl 
128. Kris Gann 
129. Kristin Anderson 
130. ·Larry Bartlemay 
131. Levin Nock 
132. Louise Squire 
133. Lvnn Beraeron 
134. Marnaret Murdock 
135. Marion- Hansen 
136. Mark Mason 
137. Mary McCracken 
138. Melody :Shapiro 
139. Michael D. Holcomb 
140. Mildred Estrin 
141. Mimsi Fox 
142. Natalie Arndt 
143. Nick Enqelfried 
144. Nick Kraemer 
145. Nick Littlejohn 
146. North Cheatham 

1/19/2009 
1/4/2009 
1/20/2009 
1/19/2009 
1/20/2009 
1/29/2009 
1/28/2009 
1/5/2009 
1/13/2009 
1/19/2009 
1/4/2009 
1/26/2009 
12/23/2008 
1/6/2009 
1/23/2009 
1/19/2009 
1/23/2009 
1/13/2009 
1/22/2009 
1/10/2009 
1/19/2009 
1/29/2009 
1/29/2009 
1/6/2009 
1/19/2009 
1/29/2009 
1/24/2009 
12/23/2008 
1/28/2009 
12/25/2008 
1/28/2009 

. 1/19/2009 
1/3/2009 
1/29/2009 
1/13/2009 
1/21/2009 
1/30/2009 
12/23/2008 
1/12/2009 
1/27/2009 
12/23/2008 
1/19/2009 
1/28/2009 
1/9/2009 
1/28/2009 
1/29/2009 
12/23/2008 
1/19/2009 
1/10/2009 
12/26/2008 
1/15/2009 
1/27/2009 
1/29/2009 
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147. Paul Woolerv 
148. Pat Hazlett 
149. R. Moulton 
150. Randy Curtis 
151. Robert Hamm 
152. Ron Mager 
153. Ronald S Bray 
154. Rose Enaelfried 
155. Sandra Coulson 
156. Sandra Lilliaren 
157. Shelley Oates 
158. Steve Amy 
159. Steve Locke 
160. Steve Snyder 
161. Susan Drew 
162. Teri Miller 
163. Tiffany Brown 
164. Tim Davidson 
165. Tina Castafiares 
166. Tina Engelfried 
167. Tony Veldhuizen 
168. Group 1 - (1028 form letters) 0 

169. Grouo 2 - 17 form letters) 0 

170. Group 3 - (15 form letters) 0 

Commenters who provided attachments (available upon request) 

1/17/2009 
1/13/2009 
1/28/2009 
1/29/2009 
1/3/2009 
1/9/2009 
1/29/2009 
1212412008 
1114/2009 
11812009 
1/24/2009 
1128/2009 
1/612009 
1/512009 
1/2912009 
1/8/2009 
1/20/2009 
1/25/2009 
1/1712009 
1212312008 
11912009 

-
-
-

3 For the list of commenters in this group, see Attachment 1 (available upon request). Numbers in bold 
reflect more than one commenter. 
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State of Oregon 
Department of Environmental Quality Memorandum 

To: 

From: 

Subject: 

Date: January 26, 2009 

Environmental Quality Commission 

Brian Finneran, DEQ Air Quality Division 

Presiding Officer's Report for Rulemaking Hearings 

Title of Proposal: Adoption of 2008 Oregon Regional Haze Plan and 
New Controls for PGE Boardman Power Plant 

Hearing Dates and Time: January 6, 7, 8, 12, and 13, 2009. 6:00 p.m. 

Hearing Locations: 1. Portland OR, DEQ Headquarters 
2. Springfield OR, Lane Regional Air Pollution Authority 
3. Medford OR, DEQ Regional Office 
4. Hermiston OR, Conference Center 
5. The Dalles OR, Columbia Gorge Community College 

The Department held five public hearings on the proposed rulemaking at the locations noted 
above. The following is a summary of each of these hearings. 

1. January 6, 2009, DEQ Headquarters, Room EQC-A, 811SW6'" Ave, Portland. The 
hearing officer was Linda Hayes-Gorman from DEQ. Also present were Kenneth Williamson, 
Vice Chair of the Environmental Quality Commission (EQC), Commissioners Donalda Dodson 
and Jane O'Keeffe, and DEQ Director Dick Pedersen. The hearing began at 6:07 p.m. 

28 people signed the attendance list at the hearing. 11 people testified. 

Linda Hayes-Gorman announced that she was serving as the hearing officer to this hearing. She 
introduced EQC Commissioner Ken Williamson who provided some introductory remarks. Ken 
informed the audience that the EQC was very interested to hear comments on this proposed 
rulemaking, and mentioned PGE submitted comments proposing "decision points" or options for 
shutting down the Boardman plan in the future. He said that to ensure the public had the 
opportunity to comment on the proposed rulemaking and PGE's proposal, the public comment 
period was extended by two weeks until January 30th. Ken added that the EQC would not be 
making any decisions tonight, just listening to the testimony. Linda introduced Brian Finneran 
from DEQ, who gave a presentation summarizing the proposed rulemaking. A question and 
answer period followed the presentation. 

Linda then announced at 6:47 p.m. she would like to begin the formal hearing on the proposed 
rulemaking hearing. She informed people that the hearing would be recorded and that testimony 
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would become part of the public record for the rulemaking. Linda explained her role was to take 
testimony on behalf of the EQC and prepare a report summarizing the written and verbal 
comments. She asked that people interested in providing oral testimony fill out a witness 
registration form, and would call people to testify in the order they turned in the form. She stated 
that written comments would be given the same weight as oral comments. 

Linda reminded the audience that the deadline date for receipt of written comments on the 
proposed rules is Friday, January 301

\ 2009, at 5 p.m. She stated that after reviewing the 
comments, the department may consider revisions to the proposed rules. She added that the 
department's final recommendation for rule adoptionwill be made at the EQC meeting scheduled 
for April 23-24, 2009, in Portland Oregon, and that the EQC can use its own discretion in 
deciding whether to adopt all, part or none of the proposed rules, postpone adoption, or hold 
additional public hearings. 

• Summary of Oral Testimony: 

Eleven persons turned in witness registration forms, and testified in the following order. 

Arya Behbehani-Divers, Portland Gas and Electric (PGE) Company 

Arya stated that pending climate change legislation poses many uncertainties for PGE. She gave 
some background information on the PGE Boardman power plant, and how it fits into PGE 
resource mix. She said the proposed "decision points" being recommended by PGE in their 
December 17, 2009 comment letter represents a fine tuning ofDEQ proposed Best Available 
Retrofit Technology (BART) rules, and ensures environmental protection, as well as addressing 
the uncertainty of upcoming climate change regulation. She said PGE agrees with DEQ 
proposed BART controls for nitrogen oxides (NOx), and controls for sulfur dioxide (S02), only 
ifthe plant operates beyond 2040. Ayra added that PGE has significant concerns about the 
additional NOx controls for the Reasonable Progress determination, as this is a major cost that 
achieves minimal visibility benefit. She said that PGE proposed decision points for plant 
shutdown allow flexibility to achieve the best economic and environmental outcomes for its 
customers, meets the BART and Reasonable Progress regulatory requirements under the regional 
haze rule, and achieves visibility improvements as good or better than DEQ's proposed controls. 
She said that cost ofDEQ Phase 1 S02 controls proposed controls and Phase 2 NOx controls 
under the two closure options of 2020 and 2029 exceed the cost criteria for BART and 
Reasonable Progress requirements, respectively, and therefore these controls should not be 
required, as both would be too high to be considered cost-effective. 

Bob Elliott, Southwest Clean Air Agency 

Bob stated that air quality studies have shown that PGE Boardman plant emissions have a 
significant impact on the Columbia Gorge. He said his agency urges DEQ to deny PGE's 
request for a compliance schedule delay proposal. He pointed out that PGE agrees with DEQ's 
BART proposal, and that EPA approval of the emission limits being proposed for Boardman 
should not be a problem. Bob described successful efforts back in 1998 to reduce emissions 
from the TransAlta Centralia power plant in Washington, where similar S02 controls were 
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installed within 4 years. He said PGE' proposal would undennine efforts to develop a protection 
strategy in the Gorge, and have adverse and unacceptable impacts until at least 2020. In 
supporting DEQ proposed rules for PGE Boardman, he said his agency believes the compliance 
time period for installing controls should be shorter, and would be easy to do. The proposed 
Phase 1 NOx controls should be July of201 l, instead of2012, and the proposed S02 controls 
should be July of2013, instead of2014. 

Jan Groh, citizen 

Jan stated she supports closing the PGE Boardman plant as soon as possible, and that other 
technologies should be pursued for power generation. The costs for the proposed controls are 
very high, and because of upcoming global warming regulations, she would rather see Boardman 
shutdown by no later than 2020, and pursue instead new and environmentally friendly energy 
sources, such as solar and wind, and energy efficiency. Jan said we should move away from coal 
energy and that we have the technology to pursue these other sources. She also said she is 
opposed to importing liquefied natural gas, and that if the Boardman plant remains open, she 
supports using blue-green algae technologies to sequester carbon emissions. 

David Rupar, citizen 

David stated he supports ending reliance on coal as an energy source, and that the $4 71 million 
for controls for Boardman would be better spent on clean energy and energy efficiency. He said 
this would go a long way in solving our air quality problems. He said ifthe only choice was 
between the $471 million to keep Boardman in operation, or the PGE proposal, his choice would 
be the PGE proposal, as this would allow PGE to invest in the cleaner "green" technologies. He 
stated that as a rate payer he would rather pay cleaner air and shutdown the Boardman plant as 
soon as possible. 

Michael Lang, Friends of the Columbia Gorge 

Michael noted that his organization has about 5,000 members, and PGE Boardman is the largest 
stationary source of air pollution that affects the Columbia Gorge National Scenic Area. He said 
that even though the Gorge is not a Class I area, it is required under the Scenic Area Act to be 
protected. Michael noted that his organization supports the protection of Class I areas as well. 
He said that DEQ has been participating in a strategy to protect air quality in the Gorge, and it is 
clear that PGE Boardman is a major contributor. Michael said that DEQ has done a good job in 
proposing controls for PGE Boardman as a first step, but it does not go far enough. He supports 
new low NOx burners by 2011 which should be able to lower emission rates by 66%, and that the 
timeline for installing S02 and NOx controls should be accelerated. He said the proposed 
control technologies should be able to reduce S02 and NOx combined by over 90%. He added 
that 2011, not 2012, should be enough time for PGE to decide whether to shut down the plant. 
He said DEQ should require installation of mercury controls by 2012, and not extend by two 
years, as proposed by DEQ. 
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Alan T. Edwards, citizen, PGE customer 

Alan stated that he has 30 years experience as a licensed engineer. He submitted some 
supporting materials from a trade magazine on boiler tecbnology on alternative viable retrofit 
technology, called the "cloud chamber scrubber". He said this multi-pollutant control 
technology has been shown to be very successful and cost-effective in removing particulate 
matter and soluble gases, using charged water droplets. 

Gordon Fulks PhD, citizen 

Gordon stated that he agrees with PGE that they should .be not required to install expensive 
controls that could be scrapped in the near future, but disagrees that global warming is a real 
problem. He questioned DEQ's use of the "deciview" measurement to show visibility 
improvements, as it is on a logarithmic scale, which compared to a linear scale, exaggerates the 
amount of improvement. He said that is it good to look at reducing man-made burning, such as 
field and slash burning, given that this burning takes place closer to Class I areas. He also 
supports better forest management plans to reduce the impact of forest fires. Gordon said DEQ 
should not pick on PGE Boardman just because they are an easy target, and that the contribution 
of forest fires and other factors need to be looked at, such as population growth, car emissions, 
and future power needs, He said he would like to see how the estimated emission reduction from 
DEQ's proposed Boardman controls would translate into visibility improvement in deciview, and 
how must this would improve the total visibility in all Class I areas. He said coal plants are 
important to our future, and that alternative power sources are not enough. He supports all 
reasonable pollution controls, but strongly opposes forcing PGE to install any controls that will 
not have a reasonable life span to recoup the investment. 

Aubrey Baldwin, Pacific Environmental Advocacy Center (PEAC) 

Aubrey stated that she plans to submit additional detailed written comments during the public 
comment period in addition to tonight's testimony. She said that it was 1977 when Congress 
identified visibility protection as important, 1999 since the federal regional haze rule was 
adopted, and a year since DEQ was to submit a regional haze plan for Oregon. She said now 
DEQ is proposing a rule that would give PGE another ten years to make visibility improvements. 
Aubrey said this adds up to40 years since Congress first addressed visibility in 1977 to make 
any real improvements in visibility. She said that her coalition has a lawsuit against PGE for 
violations of the Clean Air Act, and that PGE Boardman plant has operated uncontrolled since 
1980. She stated that her coalition does not disagree with DEQ's technical determination of 
controls for Boardman, but does have serious concerns about the timeline and actual emission 
limitations being proposed. The timeline is much too long. The proposed control technology 
should be able to reduce total emissions by 90% at least. DEQ's emission limits for NOx and 
S02 are too lenient. She said other coal plants can achieve 90% S02 emission reduction, and 
that SCR controls for NOx is should be able to achieve 93% reduction. Aubrey said her coalition 
supports July 2011 decision point for PGE to decide on plant shutdown, and for deciding on 
whether to install both S02 controls and SCR controls. She said 2020 should be latest shutdown 
date, and does not support the proposed 2 year extension for mercury controls. She said PGE is 
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now at a crossroads to pour money in old, inefficient technologies, or provide leadership and 
embrace new technologies and take an environmental leadership role. 

Andrew Hawley, Northwest Environmental Defense Center 

Andrew stated that there should be no more delay, and DEQ should move quickly to finalize the 
Regional Haze Rule which is already a year overdue. He said adoption of clear and enforceable 
timelines and specific emission limits are needed which will result in actual emission reductions 
and improvement to air quality. He stated that coal-burning plants are the nations' largest 
sources of air pollution and global warming, and PGE Boardman is no exception. He said 
impacts on visibility and public health go hand in hand. Andrew pointed out the PGE Boardman 
plant is the largest stationary emission source for S02 and NOx in Oregon. He said the plant 
contributes to acid rain and smog, and that carbon monoxide and mercury also poses threat to 
public health. Andrew said it is time for DEQ to move forward and take action to impose the 
required control technologies to protect the public and the environment by adopting BART and 
the regional haze regulations. 

Tom Wood, Associated Oregon Industries 

Tom said that he is the chair of the Energy and Environment Committee of AOI and it is in that 
capacity that he is offering testimony. He said that while DEQ did a good job on the BART 
determination, he questions the stringency of the Phase 2 controls being proposed for Reasonable 
Progress purposes. He said the PGE's decision points proposal is a creative approach that 
recognizes the current regulatory uncertainty we are in related to burning fossil fuels, and is a 
good way to bring in flexibility to the process, in order to make informed decisions and what 
makes sense for Oregon. He said he was confused by Bob Elliott's suggestion that PGE is 
requesting is an extension, when it is really two different BART options, each standing on their 
own merit. Tom said that PGE's presentation showed that the aggregate emissions associated 
with the different closure options, and DEQ proposed controls, are essentially the same. He 
added that he thinks it will take a longer time than 2 or 3 years to know what carbon regulations 
will require and cost. He concluded by saying EQC should adopt DEQ proposed rules with 
PGE' s proposed decision points included. 

Brian Pasko, Sierra Club 

Brian stated that the PGE Boardman plant has operated for decades without any modern controls, 
causing adverse impacts on the Gorge and wilderness areas, affecting tourism, the economy, and 
public health. He said the Boardman plant is also the largest stationary source of greenhouse gas 
emissions in Oregon, and that the outcome of this regional haze rulemaking will have a 
substantial impact on Oregon's efforts to continue to lead in reducing the impacts of global 
warming, by investing in energy efficiency and renewable energy, and phasing out use of coal. 
He said the Sierra Club supports giving PGE regulatory flexibility options to make informed 
decisions on whether it would be more prudent close the plant ahead of schedule or to invest 
millions of dollars in controls that will not reduce global warming. Brian said PGE proposed 
shutdown dates would result in high emissions to continue for too long before closing. He said 
that global warming must be addressed now, and that it makes economic and environmental 

Item J 000100 



Attachment C 
June 19-19, 2009 EQC meeting 
Page 6 of 14 

sense to shut down the PGE Boardman plant in a shorter timeframe, and that PGE should make 
this decision by July 1, 2011. 

There was no other testimony provided. The hearing was adjourned at 8:07 p.m. 

2. January 7, 2009, Lane Regional Air Pollution Authority, LRAPA Meeting Room, 1010 
Main Street, Springfield. The hearing officer was Brian Finneran from DEQ. The hearing 
began at 6:10 p.m. 

5 people attended the hearing. 1 person testified. 

Brian Finneran announced he would like to start by providing a presentation summarizing the 
proposed rulemaking. A brief question and answer period followed the presentation. 

Brian began the formal hearing on the proposed rulemaking hearing at 6:36 p.m. He stated that 
the hearing was being recorded and testimony would become part of the public record for the 
rulemaking. He explained his role was to take testimony on behalf of the EQC and prepare a 
report summarizing the written and verbal comments. He asked that people interested in 
providing oral testimony fill out a witness registration form, and would call people to testify in 
the order they turned in the form. Brian stated that written comments would be given the same 
weight as oral comments. 

Brian mentioned that the deadline date for receipt of written comments on the proposed rules is 
Friday, January 301

h, 2009, at 5 p.m. He stated that after reviewing the comments, the 
department may consider revisions to the proposed rules. He added that the department's final 
recommendation for rule adoption will be made at the EQC meeting scheduled for April 23-24, 
2009, in Portland Oregon, and that the EQC can use its own discretion in deciding whether to · 
adopt all, part or none of the proposed rules, postpone adoption, or hold additional public 
hearings. 

• Summary of Oral Testimony: 

One person turned in a witness registration form. 

Ray Hendricks from Portland Gas and Electric (PGE) Company 

Ray provided highlights of the December 17, 2009 comment letter submitted to DEQ. He gave 
some background information on the PGE Boardman power plant, and how it fits into PGE 
resource mix. He mentioned that this coal plant is about a half to two-third cheaper to operate 
than a natural gas plant. He described Integrated Resource Planning process that goes to the 
Oregon Public Utilities Commission (PUC), and how this is different than DEQ's rulemaking 
process. He stated that pending climate change legislation poses many uncertainties for PGE. 
He said PGE agrees with DEQ proposed BART controls for nitrogen oxides (NOx), and controls 
for sulfur dioxide (S02), only ifthe life operates beyond 2040. Ray added that PGE has 
significant concerns about the additional NOx controls for the Reasonable Progress 
determination, as this is a major cost that achieves minimal visibility benefit. He said PGE is 
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only recommending minor changes to the proposed controls requirements. He pointed out that 
each ofPGE alternatives to DEQ's proposed rules meets the BART and Reasonable Progress 
regulatory requirements under the regional haze rule, and that with the proposed closure options, 
the controls proposed by DEQ exceed the cost-effectiveness range. He explained PGE's 
decisions points proposal in detail, including how the future resource mix needs to have coal and 
natural gas as a mix. Ray added that PGE's proposal allows flexibility to achieve the best 
economic and environmental outcomes, and if looking at aggregate emissions or visibility 
improvement, PGE's decision points proposal is as good or better than DEQ's proposed controls. 

There was no other testimony provided. The hearing was adjourned at 6:58 p.m. 

3. January 8, 2009, DEQ Medford Office, Conference Room, Suite 201, 221 Stewart 
Avenue, Medford. The hearing officer was Torn Peterson from DEQ. Also present was EQC 
Commissioner Judy Uherbelau. The hearing began at 6: 15 p.m. 

4 people attended the hearing. 1 person testified. 

Tom Peterson announced that Brian Finneran would be providing a presentation summarizing 
the proposed rulemaking. A brief question and answer period followed the presentation. 

Tom began the formal hearing on the proposed rulemaking hearing at 7:10 p.m. He stated that 
the hearing was being recorded and testimony would become part of the public record for the 
rulemaking. He explained his role was to take testimony on behalf of the EQC and prepare a 
report summarizing the written and verbal comments. He asked that people interested in 
providing oral testimony fill out a witness registration form, and would call people to testify in 
the order they turned in the form. Tom stated that written comments would be given the same 
weight as oral comments. 

Tom mentioned that the deadline date for receipt of written comments on the proposed rules is 
Friday, January 30'h, 2009, at 5 p.m. He stated that after reviewing the comments, the 
department may consider revisions to the proposed rules. He added that the department's final 
recommendation for rule adoption will be made at the EQC meeting scheduled for April 23-24, 
2009, in Portland Oregon, and that the EQC can use its own discretion in deciding whether to 
adopt all, part or none of the proposed rules, postpone adoption, or hold additional public 
hearings. 

• Summary of Oral Testimony: 

One person turned in a witness registration form. 

Ray Hendricks from Portland Gas and Electric (PGE) Company 
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Ray provided highlights of the December 17, 2009 comment letter submitted to DEQ. He gave 
some background information on the PGE Boardman power plant, and how it fits into POE 
resource mix. He mentioned that this coal plant is about a half to two-third cheaper to operate 
than a natural gas plant. He described Integrated Resource Planning process that goes to the 
Oregon Public Utilities Commission (PUC), and how this is different than DEQ's rulemaking 
process. He stated that pending climate change legislation poses many uncertainties for PGE. 
He said PGE agrees with DEQ proposed BART controls for nitrogen oxides (NOx), and controls 
for sulfur dioxide (S02), only ifthe life operates beyond 2040. Ray added that POE has 
significant concerns about the additional NOx controls for the Reasonable Progress 
determination, as this is a major cost that achieves minimal visibility benefit. He said PGE is 
only recommending minor changes to the proposed controls requirements. He pointed out that 
each of PGE alternatives to DEQ's proposed rules meets the BART and Reasonable Progress 
regulatory requirements under the regional haze rule, and that with the proposed closure options, 
the controls proposed by DEQ exceed the cost-effectiveness range. He explained PGE's 
decisions points proposal in detail, including how the future resource mix needs to have coal and 
natural gas as a mix. Ray added that PGE's proposal allows flexibility to achieve the best 
economic ·and environmental outcomes, and iflooking at aggregate emissions or visibility 
improvement, PGE's decision points proposal is as good or better than DEQ's proposed controls. 

4. January 12, 2009, Hermiston Conference Center, Rotary Altrusa Room, 415 S. Hwy 
395, Hermiston. The hearing officer was Linda Hayes-Gorman from DEQ. The hearing began 
at 6:08 p.m. 

28 people attended the hearing. 5 people testified. 

Linda Hayes-Gorman announced that Brian Finneran would be providing a presentation 
sunnnarizing the proposed rulemaking. A question and answer period followed the presentation. 

Linda began the formal hearing on the proposed rulemaking hearing at 7:25 p.m. She stated that 
the hearing was being recorded and testimony would become part of the public record for the 
rulemaking. She explained his role was to take testimony on behalf of the EQC and prepare a 
report summarizing the written and verbal comments. She asked that people interested in 
providing oral testimony fill out a witness registration form, and would call people to testify in 
the order they turned in the form. Linda stated that written comments would be given the same 
weight as oral comments. 

Linda mentioned that the deadline date for receipt of written comments on the proposed rules is 
Friday, January 301

h, 2009, at 5 p.m. She stated that after reviewing the comments, the 
department may consider revisions to the proposed rules. She added that the department's final 
recommendation for rule adoption will be made at the EQC meeting scheduled for April 23-24, 
2009, in Portland Oregon, and that the EQC can use its own discretion in deciding whether to 
adopt all, part or none of the proposed rules, postpone adoption, or hold additional public 
hearings. 
• Summary of Oral Testimony: 
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Five persons turned in witness registration forms, and testified in the following order. Ray 
Hendricks from Portland Gas and Electric (PGE) Company 

Ray provided highlights of the December 17, 2009 comment letter submitted to DEQ. He gave 
some background information on the PGE Boardman power plant, and how it fits into PGE 
resource mix. He mentioned that this coal plant is about a half to two-third cheaper to operate 
than a natural gas plant. He described Integrated Resource Planning process that goes to the 
Oregon Public Utilities Commission (PUC), and how this is different than DEQ's rulemaking 
process. He stated that pending climate change legislation poses many uncertainties for PGE. 
He said PGE agrees with DEQ proposed BART controls for nitrogen oxides (NOx), and controls 
for sulfur dioxide (S02), only ifthe life operates beyond 2040. Ray added that PGE has 
significant concerns about the additional NOx controls for the Reasonable Progress 
determination, as this is a major cost that achieves minimal visibility benefit. He said PGE is 
only recommending minor changes to the proposed controls requirements. He pointed out that 
each of PGE alternatives to DEQ's proposed rules meets the BART and Reasonable Progress 
regulatory requirements under the regional haze rule, and that with the proposed closure options, 
the controls proposed by DEQ exceed the cost-effectiveness range. He explained PGE's 
decisions points proposal in detail, including how the future resource mix needs to have coal and 
natural gas as a mix. Ray added that PGE's proposal allows flexibility to achieve the best 
economic and environmental outcomes, and if looking at aggregate emissions or visibility 
improvement, PGE's decision points proposal is as good or better than DEQ's proposed controls. 

Tamra Mabbott, citizen 

Tamra stated that DEQ needs to conduct a more thorough analysis of the fiscal impact, 
particularly in Morrow County. She said she strongly disagreed with DEQ's Fiscal Impact 
Report in Appendix B, page 12, that there would be no direct fiscal or economic impact on any 
local government from this rulemaking, if the PGE plant had to shutdown prematurely. She said 
she was surprised to learn that the State of Oregon does not have an energy supply plan and that 
this year the Oregon Department of Energy is requesting funding for such a plan. She said that if 
DEQ is proposing rules that could lead to a premature shutdown of the PGE Boardman plant, she 
questions where would the replacement power come from. Tamra said this raises the question 
whether the proposed controls for PGE Boardman would provide a measureable improvement in 
visibility. She stated that if EPA is requiring haze improvements by 2064, she is surprised at the 
haste in DEQ adopting these requirements now, and why the rules apply retroactively to sources, 
rather than looking at just new ones. She commented on the lack of full analysis of land use 
impacts, especially for replacement power should the plant shutdown. She encouraged DEQ to 
look at other precedents on how state and local governments can work together to achieve 
compliance with federal envirornnental regulations in a more comprehensive and balanced 
manner. Tamra added this is important rulemaking decision that requires a very thoughtful and 
comprehensive analysis, which includes looking at the unavoided and unintended consequences, 
such as increasing the rate base, the land use impacts, other environmental impacts, and the 
economic and social impacts. 
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Gary Neal, Port of Morrow 

Gary stated that the Power of Morrow recognizes the PGE Boardman plant is an important part 
of the local economy. He said the Port supports DEQ's proposed BART controls for S02, NOx, 
and particulate matter for the Boardman plant, however, they share PGE's concerns about NOx 
SCR controls that go beyond the BART requirements. He said these additional controls for 
Reasonable Progress do not make economic or environmental sense when the visibility 
improvement would be so minor. Gary added that the Port supports amending DEQ's proposed 
rules to reflect PGE' s decision points proposal, for the reasons PGE has provided. 

Terry Tallman, Morrow County Judge 

Terry stated that he supports much of the earlier testimony provided by Tamra and Gary. He 
said that he read that PGE has 814,000 rate payers and that the plant provides 250,000 homes in 
the Portland area with power, and ifthe plant had to shutdown, where would the replacement 
power come from. He added that this could affect economic development and have other 
consequences, and that the plant provides 2100 jobs. He agreed with Tamra's comments about 
the importance for state and local government consultation. Terry added that a major concern is 
the potential impact on PGE's rate payers, similar to what has happened to the public with gas 
and fuel prices, and there is concerned about unexpected consequences. 

John Cox, Confederated Tribes of the Umatilla Indian Reservation 

John stated that tribal people are very close the land, and respect the natural resources, including 
visibility, air and water quality. He said that tribal people have been on the land for a long time, 
may be more impacted by these decisions related to these rules for PGE Boardman, due to their 
traditional uses. John added that he will be providing some written comments by the end of the 
comment deadline. 

There was no other testimony provided. The hearing was adjourned at 8: 15 p.m. 

5. January 13, 2009, Columbia Gorge Community College, Lecture Hall, Building Two, 
Room 2.384, 400 E. Scenic Drive, The Dalles. The hearing officer was Linda Hayes-Gorman 
from DEQ. The hearing began at 6:07 p.m. 

46 people attended the hearing. 17 people testified. 

Linda Hayes-Gorman announced that Brian Finneran would be providing a presentation 
summarizing the proposed rulemaking. A question and answer period followed the presentation. 

Linda began the formal hearing on the proposed rulemaking hearing at 7:20 p.m. She stated that 
the hearing was being recorded and testimony would become part of the public record for the 
rulemaking. She explained his role was to take testimony on behalf of the EQC and prepare a 
report summarizing the written and verbal comments. She asked that people interested in 
providing oral testimony fill out a witness registration form, and would call people to testify in 
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the order they turned in the form. Linda stated that written comments would be given the same 
weight as oral comments. 

Linda mentioned that the deadline date for receipt of written comments on the proposed rules is 
Friday, January 30'h, 2009, at 5 p.m. She stated that after reviewing the comments, the 
department may consider revisions to the proposed rules. She added that the department's final 
recommendation for rule adoption will be made at the EQC meeting scheduled for April 23-24, 
2009, in Portland Oregon, and that the EQC can use its own discretion in deciding whether to 
adopt all, part or none of the proposed rules, postpone adoption, or hold additional public 
hearings. 

• Summary of Oral Testimony: 

Seventeen persons turned in witness registration forms, and testified in the following order. 

Ray Hendricks from Portland Gas and Electric (PGE) Company 

Ray provided highlights of the December 17, 2009 comment letter submitted to DEQ. He gave 
some background information on the PGE Boardman power plant, and how it fits into PGE 
resource mix. He mentioned that this coal plant is about a half to two-third cheaper to operate 
than a natural gas plant. He described Integrated Resource Planning process that goes to the 
Oregon Public Utilities Commission (PUC), and how this is different than DEQ's rulemaking 
process. He stated that pending climate change legislation poses many uncertainties for PGE. 
He said PGE agrees with DEQ proposed BART controls for nitrogen oxides (NOx), and controls 
for sulfur dioxide (S02), only ifthe life operates beyond 2040. Ray added that PGE has 
significant concerns about the additional NOx controls for the Reasonable Progress 
determination, as this is a major cost that achieves minimal visibility benefit. He said PGE is 
only recommending minor changes to the proposed controls requirements. He pointed out that 
each of PGE alternatives to DEQ's proposed rules meets the BART and Reasonable Progress 
regulatory requirements under the regional haze rule, and that with the proposed closure options, 
the controls proposed by DEQ exceed the cost-effectiveness range. He explained PGE's 
decisions points proposal in detail, including how the future resource mix needs to have coal and 
natural gas as a mix. Ray added that PGE' s proposal allows flexibility to achieve the best 
economic and environmental outcomes, and iflooking at aggregate emissions or visibility 
improvement, PGE's decision points proposal is as good or better than DEQ's proposed controls. 
Ray Hendricks from Portland Gas and Electric (PGE) Company 

Joseph Kelsey, citizen 

Joseph stated that the public health impacts from pollution from PGE Boardman should be 
specified, so that DEQ could show what benefits to health could be expected from the different 
levels of controls being proposed for the PGE Boardman plant. 
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Lauren Goldberg, Columbia Riverkeeper 

Lauren stated the Columbia Riverkeeper is part of a coalition of environmental groups that has 
filed a federal lawsuit claiming PGE Boardman has been violating the law by not meeting the 
Clean Air Act. She said she's concerned about the impact ofBoardman's S02 and NOx 
emissions on aquatic systems. She commented that PGE's demand for regulatory flexibility 
must not interfere with achieving DEQ's regional haze and policy goals. She said DEQ should 
provide PGE with flexibility to cease emissions entirely instead of spending hundreds of millions 
on some pollutants, but PGE's proposed timeline allows them to continue to pollute for too long. 
She indicated under no circumstances should PGE be allowed to emit more under their proposal 
than under DEQ's, or weaken DEQ's proposed rules, which are already too lenient. Lauren said 
DEQ should give PGE until 201 lto decide whether install controls or cease operation by 2020. 

Jurgen Hess, citizen 

Jurgen stated that DEQ is proposing rules that only partially clean up PGE Boardman's air 
pollution. He said that PGE is seeking more time, which should not be granted. He said he 
mostly supported DEQ rules, but that they need to have shorter timelines and require the most 
stringent controls now, He said to set 2011 as the decision point to either close the plant or 
comply with new rules on an accelerated schedule, and require that carbon rules now be 
considered. Jurgen encouraged PGE to be visionary in looking at new resources and shut the 
plant now, as 2020 is too long. He added that DEQ should ensure a healthy and nurturing 
environment. 

Rachael Pecore, Columbia Riverkeeper 

Rachael stated that acid rain has been impacting rock images in the Gorge, and that a study has 
shown in November, the worst month for haze, 50% of the haze can be directly attributable to 
PGE Boardman. She encouraged DEQ to require that PGE Boardman comply with reasonable 
and technologically achievable limits. She added that the NOx controls required by DEQ in 
201 lshould be able to achieve a 66% reduction, and that S02 controls should achieve a 90% 
reduction in 2014. Rachael stated that that PGE' s demand for regulatory flexibility should not 
interfere with achieving DEQ's regional haze and policy goals. 

Peter Cornelison, Hood River Valley Residents Committee 

Peter stated that his organization supports more stringent regulation of PGE Boardman that what 
is being proposed. He read an Oregonian article which advocated plant shutdown, citing the fact 
that the plant emits 28,000 tons of air pollution, which causes acid rain, and which also emits 
mercury, and thus poses significant health risks. He encouraged adopting DEQ rules with an 
accelerated timeline in order to protect and enhance air quality in the Gorge and Class I areas, 
and with more stringent controls, or require early shutdown of the plant. 
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David Berger, Oregon Conservancy Foundation 

David stated that PGE Boardman has been avoiding putting on controls for 30 years. He 
mentioned concerns about mercury emissions and acid rain. He that even with better controls on 
PGE Boardman, significant pollution will still be emitted, so the best solution is too shut the 
plant now and looking at renewable energy sources and increased conservation. He believes that 
"rate-based" conservation should be encouraged and supported. David believes wind generators 
and sources ofrenewable energy need to replace coal power. 

Dan Richardson, citizen 

Dan stated that he supports DEQ proposed controls for the Boardman plant, but that the timelines 
are too long, and the controls levels too lenient. He said the PGE Boardman has had 30 years of 
no controls, and their decision points proposal should not be accepted by DEQ. He added that 
DEQ should include more controls of non-point sources such as open burning in its regional haze 
plan. 

Jodi Tepoel, Columbia Gorge Community College 

Jodi stated that the money targeted for PGE Boardman controls would be better spent on solar 
panels and other alternatives. She pointed out that in the Columbia Gorge autism rates are high 
and she believes affected by PGE Boardman emissions, and that the health risks are important 
and should be considered along with this rulemaking. 

John Carstensen, Idaho Power Company 

John stated that Idaho Power agrees with PGE's testimony in supporting the BART controls 
being proposed, but not the Reasonable Progress controls. He also supports PGE's decision 
points proposal, given the uncertainty of future carbon regulations. He said he encourages DEQ 
to continue to use common sense and sound economic judgment in this rulemaking. 

Jules Burton, Columbia Gorge Community College 

Jules stated that DEQ needs to describe both the benefits to visibility and public health in its 
rulemaking. She commented that DEQ regional haze rules focus on high mountain areas which 
are sensitive areas with high biodiversity, which should be addressed along with the focus on 
visibility. She said that DEQ should be addressing the fact that PGE proposal for plant shutdown 
in 30 years is too long, and cited public health concerns. 

Mark Nelson, citizen 

Mark stated that it is well documented that the PGE Boardman plant is a detriment to public 
health and livability. He said the PGE wants to delay action until 2020 or 2040. He commented 
that foresight is needed in planning for the future, in terms of protecting air and human health. 
Mark said in the mix of power generated, PGE Boardman is only 15%, which is not that much. 
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He added that good decisions are needed, and to avoid being short-sighted in making these 
decisions. 

Jessica Kinder, citizen 

Jessica stated that she didn't understand why it's taken since 1977 when Congress set aside Class 
I areas to do something about visibility, and now she hears this might not occur until 2020. She 
said she thinks it's is health issue, and better solutions are needed. 

Gary Neal, Port of Morrow 

Gary stated that he agrees with PGE's~request for decision points, and he is concerned about the 
economic impacts ifthe plant shuts down early, especially at the local level in Morrow County in 
terms of jobs and tax base. He said PGE has been a good corporate citizen for the state of 
Oregon, and urges DEQ to support PGE's request. 

Rosemary Ross, citizen 

Rosemary stated that she appreciates the visibility in the Gorge, and this is one of the reasons 
people live here. She said it's important to protect it, and that tourism and economic 
development are important. She added she supports clean energy and energy conservation. 
Rosemary said we should encourage PGE to make sound energy decisions but also be good 
stewards of the environment. 

John Nelson, citizen 

John stated that he moved to The Dalles 15 years ago, and in November every year there is an air 
inversion that worsens air quality and affects visibility. He said in the summer there are also 
visibility problems due to air pollution from the Portland area. John said he was concerned the 
Gorge is not a Class I area and not part of the regional haze plan. He encouraged DEQ to 
include the Gorge in the plan to protect visibility. 

Joel Kabakov PhD, Columbia Gorge Community College 
Joel stated that DEQ's focus is fragmentary, and should more comprehensive in terms oflooking 
beyond visibility to air quality and public health. He said that there is history of environment 
efforts that fail to look at the larger issue, and that there is a campaign by industry, both nuclear 
and coal power, to prevent this comprehensive look at energy and environmental protection. He 
added the haze that hangs over Crater Lake is minor compared to the concerns most citizens have 
about protecting the environment as a whole. 

There was no other testimony provided. The hearing was adjourned at 8:30 p.m. 
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State of Oregon 
DEPARTMENT OF ENVIRONMENTAL QUALITY 

Relationship to Federal Requirements 

Adoption of Oregon 2008 Regional Haze Plan and New Controls for the PGE 
Boardman Power Plant 

Answers to the following questions identifY how the proposed rulemaking relates to federal 
requirements and potential justification for differing from, or adding to, federal requirements. 
This statement is required by OAR 340-011-0029(1). 

1. Is the proposed rulemaking different from, or in addition to, applicable federal 
reqnirements? If so, what are the differences or additions? 

The proposed rulemaking is different from, or in addition to, applicable federal requirements 
because it is more specific than the federal requirements. The proposed Oregon Regional 
Haze Plan was developed by the department to meet the federal Regional Haze Rule. 
Included in the proposed plan are requirements for certain industrial sources to meet the Best 
Available Retrofit Technology (BART). The proposed plan also includes other requirements 
to demonstrate "Reasonable Progress" in improving visibility by a 2018 milestone date. 

The Regional Haze Rule requires BART be addressed in the first regional plan submitted by a 
state. The BART process consists of an evaluation of various control options for certain large 
industrial sources that have a significant visibility impact in a federal Class I areas. BART 
requires these controls be installed no later than five years after EPA approval of the state's 
regional haze plan. While states follow federal law and guidance in conducting this analysis, 
the determination of what controls satisfy BART is made by the state. 

The Regional Haze Rule also requires the first regional haze plan demonstrate reasonable 
progress in making incremental improvements in Class I visibility by 2018, called the 2018 
milestone year. In the proposed Oregon Regional Haze Plan, the DEQ projects that the 2018 
milestone will not be met for the haziest or worst visibility days. If a state projects that the 
2018 milestone will not be met, the federal rule requires the state to evaluate and determine 
what additional measures are needed to meet the milestone. 

The primary action associated with the proposed rulemaking is the proposed emission controls 
for nitrogen oxides (NOx) and sulfur dioxide (S02) for the POE Boardman coal-fired power 
plant. These controls are being proposed in two steps. The first step (Phase 1) involves NOx 
and S02 controls to meet the federal requirements for BART. The second step (Phase 2) 
represents additional NOx controls to meet the Reasonable Progress requirements, and 
provide other air quality benefits (described below). 

Also related to the Reasonable Progress requirement is the proposed Long-Term Strategy in 
the Oregon Regional Haze Plan, which includes a commitment by the department to evaluate 
in the next five years other industrial sources that do not fall under the BART requirements. 
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This evaluation of"non-BART" sources could result in additional control requirements for 
these sources in the next ten years. Again, while states are required to have a Long-Term 
Strategy in their plans, this commitment to evaluate non-BART sources is more specific than 
the federal requirement to demonstrate reasonable progress. 

Included in the proposed rulemaking is the adoption of the revised Oregon Smoke 
Management Plan (OSMP) into Oregon's State Implementation Plan (SIP). This plan was 
amended by the Oregon Department of Forestry in 2007, and is being included in this 
rulemaking with no additional changes. Provisions in the OSMP pertaining to Enhanced 
Smoke Management Programs (ESMP) for forestry burning will be incorporated into the 
proposed Oregon Regional Haze Plan. These ESMP provisions are requirements under the 
federal Regional Haze Rule, and as such are not different from, or in addition to, applicable 
federal requirements. However, the Long-Term Strategy in the proposed Oregon Regional 
Haze Plan contains a commitment to determine if more stringent controls for forestry burning 
will be needed in the next 10 years to meet the Reasonable Progress requirements, which 
would be in addition to ESMP requirements in the federal Regional Haze Rule. 

2. If the proposal differs from, or is in addition to, applicable federal requirements, explain 
the reasons for the difference or addition (including as appropriate, the public health, 
environmental, scientific, economic, technological, administrative or other reasons). 

The Phase I controls proposed for the PGE Boardman power plant represent DEQ' s 
determination of the appropriate controls to meet the federal requirements for BART. Using 
federal guidance, DEQ evaluated the costs, benefits, and technical feasibility of different 
control options for NOx and S02 in making this determination. DEQ believes the Phase 1 
NOx and S02 controls being proposed represent typical controls required for other facilities 
similar to PGE Boardman. 

Although sources have up to five years to install BART, the proposed Phase I NOx controls 
will be required by July 2011, based on DEQ's determination these controls are readily 
available, and should be installed as expeditiously as possible. The Phase 1 S02 controls are 
being required by July 2014, based on DEQ's determination five years is needed, due to 
demands on material and labor due to similar other BART determinations and requirements 
for these controls in other states. 

The Phase 2 controls being proposed for PGE Boardman were the result ofDEQ's decision 
that additional reductions in NOx emissions were necessary to demonstrate reasonable 
progress in meeting the 2018 milestone. Unlike BART, which is a process for evaluating 
appropriate haze controls, the Reasonable Progress requirements represent a performance 
standard that a state must meet. The other regional haze strategies in the Oregon Regional 
Haze Plan did not provide enough visibility improvement to meet the 2018 milestone. The 
Departments' analysis shows that the proposed Phase 2 controls will result in significant 
visibility improvements in 14 Class I area that are impacted by the PGE Boardman plant. In 
addition, DEQ has identified other benefits provided by Phase 2, such as visibility 
improvements and reducing acid rain deposition in the Columbia River Gorge National Scenic 
Area. This scenic area is not a federal Class I area, and therefore not subject to the federal 
Regional Haze rule. 
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DEQ determined that the installation date for installing Phase 2 controls should be July 2017, 
based on the following factors: (1) substantial time is needed to make major boiler 
modifications so that the retrofit controls operate at their designed maximum efficiency; (2) 
extra time needed to acquire, construct, and install these controls due to similar retrofit 
controls being required in the eastern U.S., and (3) the extended schedule will allow PGE to 
evaluate new and environmentally more compatible technologies. 

The two commitments in the Long-Term Strategy to evaluate non-BART sources and forestry 
burning in the next five years were the result of the DEQ's decision that additional measures 
will be needed to achieve the 2018 milestone. The evaluation of non-BART sources will be a 
stakeholder-based effort to develop comprehensive guidance for evaluating their contribution 
to haze and the need for additional controls. The evaluation of forestry burning will determine 
the extent this activity contributes to the worst visibility days and whether additional smoke 
management controls would be appropriate. Both evaluations will be deliberative processes 
that may not necessarily result in controls being required. 

3. If the proposal differs from, or is in addition to, applicable federal requirements, did the 
Department consider alternatives to the difference or addition? Ifso, describe the 
alternatives and the reason(s) they were not pursued. 

In developing the proposed controls for PGE Boardman, DEQ considered several 
alternatives. The alternative that represented the greatest stringency was a single phase 
approach, where Phase 2 controls would be installed at the same time as Phase 1 controls (by 
2014). However, as described above, the Phase 2 controls would require more than the five 
years under BART, based on the substantial time needed for boiler modification, and time to 
acquire, construct, and install these controls. The alternative that represented the least 
stringency was not requiring Phase 2 controls at all. This was rejected due to the significant 
visibility impacts caused by PGE Boardman as indicated by DEQ' s modeling of this plant, 
and need to make additional visibility improvements by the 2018 milestone and demonstrate 
Reasonable Progress. 

DEQ's selection of Phase 1 S02 controls was based on evaluating two alternative controls. 
The one chosen for PGE Boardman: (1) provided slightly greater visibility improvement; (2) 
cost significantly less than the alternative; (3) had no issues associated with water use and 
water treatment, as did the alternative; and (4) was compatible with mercury emission controls 
required for PGE Boardman during the time period as the Phase 1 controls. 

The evaluation of alternatives is an inherent part of the BART process. DEQ followed federal 
BART guidance in evaluating the following factors in PGE Boardman's BART 
determination: (1) identifying all available retrofit control technologies, (2) the cost 
effectiveness, (3) energy and non-air quality impacts, (4) and the amount of visibility 
improvement under each control option. 

See DEQ's BART Report for the PGE Boardman for additional analysis of alternatives 
evaluated by the department athttp://www.deq.state.or.us/aq/haze/docs/deqBartReport.pdf. 
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DEPARTMENT OF ENVIRONMENTAL QUALITY 
Chapter 340 

Proposed Rulemaking 
STATEMENT OF NEED AND FISCAL AND ECONOMIC IMPACT 

This form accompanies a Notice of Proposed Rulemaking 

Caption/Title of 
Proposed 
Rulemaking: 

Stat. Authority or 
other Legal 
Authority: 

Stat. 
Implemented: 
Need for the 
Rule(s) 

Adoption of Oregon 2008 Regional Haze Piaµ and New Controls for the PGE 
Boardman Power Plant 

Adopt OAR 340-223-0010 through 340-223-0050 
Amend OAR 340-200-0040, 340-228-0671, 340-228-0673 

ORS 468.020 & 468A.310 

ORS 468A.025 

2008 Oregon Regional Haze Plan 

Summary 

Over the next several decades, DEQ must develop a series of regional haze plans to 
meet the federal Regional Haze Rule. This rule requires States to make incremental 
progress in reducing air pollution in federal "Class I" wilderness areas and national 
parks by the year 2064. DEQ has developed the proposed 2008 Regional Haze Plan as 
the first step in haze reduction, and will update this plan every five years. 

The most significant action associated with the 2008 Oregon Regional Haze Plan is 
DEQ's proposal for requiring emission controls at the PGE Boardman coal-fired power 
plant. This proposal is in response to the federal requirements for Best Available 
Retrofit Technology (BART), which is a mandatory requirement under the regional 
haze rule. Tills proposed action would provide the largest environmental benefit of any 
strategy proposed in the 2008 plan. 

The proposed 2008 Oregon Regional Haze plan also contains the following: 

1. It provides an analysis of current visibility conditions in Class I areas, a forecast 
of expected haze levels in 2018, and an analysis of how well Oregon is meeting 
the Reasonable Progress "glide path" for haze reduction; 

2. In addition to the proposal for PGE Boardman, it describes actions for reducing 
emissions of visibility impairing pollutants from four other industrial facilities 
in Oregon that were shown to have a significant impact on visibility in one or 
more Class I areas. These sources will reduce emission through federally 
enforceable permit limits related to the BART requirements mentioned above; 
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3. It identifies a list of emission source categories (such as other large industrial 
facilities, and forestry burning) that will be evaluated for visibility impacts by 
the next regional haze plan update in 2013; 

4. It adopts revisions made to the Oregon Smoke Management Plan by the Oregon 
Department of Forestry in 2007. These revisions include measures to protect 
visibility in Class I areas. DEQ is proposing to incorporate the OSMP (OAR 
629-048-0001through629-048-0500) into the Oregon State Implementation 
Plan without any additional changes, and 

5. It aligns the installation of mercury controls (adopted in 2006) for PGE 
Boardman with the proposed Phase 1 S02 controls. This rulemaking retains the 
July 1, 2012 compliance date for mercury controls, but changes the compliance 
extension contingency from 1-year to 2-years, adds fly ash contamination as a 
contingency for granting an extension, and aligns compliance reporting to the 
compliance date. 

Background 

The Clean Air Act has established national requirements for reducing haze pollution 
and improving visibility in federal Class I wilderness areas and national parks. These 
requirements are implemented through the federal Regional Haze Rule, which 
establishes a long term glide path for visibility improvement in each Class I area. This 
glide path begins in 2004 and extends to 2064. Congress envisioned a multi-decade 
program for improvement (60 years), with reasonable progress milestones to be met 
along the way. This long time frame recognizes the many challenges faced in reducing 
haze across the county. This includes the need for very complex technical analysis 
covering thousands of different emission sources from across entire regions of the U.S., 
to multi-jurisdictional coordination involving states,· federal land managers such as the 
US Forest Service and National Park Service, the Environmental Protection Agency, 
and many other stakeholders, as well as Native American tribes. The ultimate goal of 
the federal regional haze rule is to return visibility in these areas to "natural background 
conditions" within 60 years. 

Haze pollution can come from hundreds of different types of emission sources, 
including major industry, forestry burning, motor vehicles, small engines, and many 
others. Haze can originate from local sources as well as sources from other states or 
other countries. Haze pollution is made up of several different types of air pollutants, 
such as organic carbon (smoke), elemental carbon (soot), sulfur compounds (sulfate 
particles), nitrogen compounds (nitrate particulates), and fine dust. 

1n Oregon there are 12 Class I areas, including Crater Lake National Park. Oregon and 
other western states have developed and coordinated regional haze plans through an 
organization called the Western Regional Air Partnership (WRAP), as well as through 
individual consultation with neighboring states (in Oregon's case, this was Washington, 
California, and Idaho air agencies, as well as the US Forest Service and National Park 
Service). At five-year intervals, states will develop updates to their regional haze plans, 
showing the latest visibility analysis, the current status for meeting reasonable progress 
milestones, and proposed emission reduction strategies for making incremental 
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progress in haze reduction. Oregon's proposed 2008 Regional Haze Plan can be found 
at DEQ's website at http://www.deg.state.or.us/ag/haze/index.htm. 

Key Elements of the proposed 2008 Regional Haze Plan: Best Available Retrofit 
Technology (BART) 

The cornerstone of the 2008 Regional Haze plan is a federal requirement known as 
"BART," or Best Available Retrofit Technology. The BART process applies to a select 
group of older industrial facilities that began operations between 1962 and 1977 before 
Clean Air Act requirements for visibility protection were in place. The BART 
evaluation is a multi-step process. States begin by evaluating the visibility impact of 
"BART-eligible" facilities to see whether or not they have a significant impact on 
visibility in one or more Class I wilderness areas or national parks. If they do, facilities 
have two choices: they can evaluate options for installing BART (i.e. install retrofit 
emission controls), or they can accept a Federally Enforceable Permit Limit (FEPL) to 
reduce current emissions to a level that eliminates significant impact on visibility. 
Actions taken to reduce emissions are established as emission limits within a facility's 
air quality operating permit from DEQ. The reductions then become state and federally 
enforceable. 

In DEQ's analysis of BART eligible sources, five facilities were found to have 
significant visibility impacts on Class I wilderness areas: 

o PGE Boardman Power Plant 
o PGE Beaver Power Plant 
o Amalgamated Sugar 
o International Paper (formerly Weyerhaeuser), Springfield 
o Georgia Pacific, Wauna Mill 

These five BART eligible sources must reduce emissions now to lessen their visibility 
impacts. DEQ conducted a BART control evaluation for the PGE Boardman power 
plant. The four other sources listed above had smaller visibility impacts on Class I 
areas. DEQ is proposing these sources take the FEPL option, as described above. This 
option is allowed under EPA' s BART guidance, and requires a reduction in emissions 
to a level that no longer results in a significant visibility impact. This is achieved by 
making a permanent change to the sources' air permit. 

New Controls for the PGE Boardman Power Plant 

The most significant proposal under the 2008 Oregon Regional Haze plan would 
require new emission controls for the Boardman coal-fired power plant. This proposed 
action would provide the greatest visibility and air quality improvement of any strategy 
in the proposed plan, and would have the largest fiscal impact. 

DEQ will establish new emission limits for S02 and NOx that PGE must meet. It is 
expected that PGE will rely on the following technologies to meet these limits and 
achieve the required emission reductions (but PGE could install alternative/equivalent 
controls). See DEQ's report BART Report for PGE Boardman on the website for more 
information on the proposed emission controls. 
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For S02 reduction, PGE would install semi-dry flue gas desulfurization (SDFGD). This 
level of control meets federal requirements for BART for S02 • This technology is 
expected to reduce S02 emissions by about 80 percent, and is most compatible with 
mercury reduction controls previously required by DEQ. It is also expected that 
particulate emissions will be reduced about 29 percent as a side benefit of S02 control. 

For NOx reduction, PGE would install new low NOx burners with modified over fire air 
by 2011, and then add selective catalytic reduction by 2018. New low NOx burners 
(with modified over fire air) meet minimum federal requirements for BART for NOx. 
This technology is expected to reduce NOx emissions by about 46 percent. The 
addition of SCR controls will reduce NOx emissions from the Boardman plant by about 
84 percent. 

Other Regional Haze Plan Strategies 

Also part of this rulemaking is the adoption ofrevisions to the Oregon Smoke 
Management Plan by the Oregon Department of Forestry in 2007. These revisions 
include Enhanced Smoke Management Program criteria for visibility protection, and 
measures to minimize smoke impacts in Class I areas. DEQ is proposing to incorporate 
the OSMP (OAR 629-048-0001 through 629-048-0500) into the Oregon State 
Implementation Plan without any additional changes. No fiscal impact is expected from 
this action. 

Overview of Cost Estimates 

DEQ's proposed rule for the PGE Boardman power plant is expected to cost the four 
owners of this facility approximately $470 million dollars between 2010 and 2018. It is 
likely that the owners of the facility will seek to pass on those costs through increased 
electric rates. For Oregon rate payers, this process is governed by the Oregon Public 
Utility Commission. DEQ estimates that the average rate increase for PGE customers 
would be approximately 2.8 percent in 2014 and 4.1 percent by 2018. Between 2010 
and 2014, rate increases could range from 0.2 percent to 0.3 percent. 

DEQ's Fiscal Advisory Committee found that DEQ's proposed rule for PGE Boardman 
would have a significant direct economic impact on the four owners of the Boardman 
facility, and a significant indirect economic impact, through likely rate increases, on 
the public and businesses served by the Boardman plant, including small business. 

Sources taking a FEPL as an alternative to BART 

DEQ acknowledges that there are costs associated with the FEPL option described 
above, both in terms ofreducing emissions to a level that no longer results in a 
significant visibility impact, and the fees for changing the air permits. However, the 
option of taking a federally enforceable permit limit is voluntary, and avoids the cost 
associated with conducting a BART control evaluation, and the cost of controls this 
may require. DEQ believes the fiscal impact for these sources pursuing this option is 
minimal, and represents an overall cost savings for these companies compared to the 
BART option. DEQ welcomes comment from these companies on the costs directly 
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Documents Relied 
Upon for 
Rule making 

attributable to the permit conditions. 

Regional Haze Plan 

DEQ does not expect any fiscal impact from other elements of the 2008 regional haze 
plan beyond those described above. 

DEQ relied on EPA guidance documents, visibility analysis guidance developed by 
states, the Environmental Protection Agency (EPA) and federal land managers (such as 
the U.S. Forest Service), analysis conducted by DEQ staff, analysis conducted by 
DEQ' s third-party engineering consultant Eastern Research Group (ERG), information 
provide by stakeholders, and analysis conducted by PGE, as well as on the discussion 
and recommendations ofDEQ's Regional Haze Plan Fiscal Advisory Committee. 
Analysis by DEQ, ERG and PGE can be found at 
http://www.deg.state.or.us/aq/haze/index.htm. 

DEQ convened a fiscal advisory committee on October 13 and 14, 2008, to assist the 
agency in evaluating the frnancial consequences (scope and affect) ofDEQ's PGE 
Boardman proposal, as well as offer insights into any fiscal consequences of other 
actions proposed under the 2008 Regional Haze plan. The meetings were held at DEQ 
Headquarters in Portland, in EQC A conference room. The fiscal committee members 
represented a cross section of interests likely to be affected by DEQ' s PGE proposal, 
and who had expertise in assessing fiscal and economic impacts such as those 
associated with the controls proposed for PGE Boardman, and the likely rate increases 
that could affect the customers served by owners of the Boardman plant, including 
small businesses. In accordance with the charter for the committee, DEQ reviewed a 
draft of its fiscal report and this Fiscal Impact Statement with the committee, to 
determine ifDEQ had reasonably characterized the costs and impacts of its rule 
proposal, with special emphasis on potential impacts to small business. 

DEQ's Fiscal Report serves as the basis for this Fiscal and Economic Impact 
Statement. The report includes DEQ's fiscal analysis as well as input from the Fiscal 
Advisory Committee. DEQ's Fiscal Report can be found at 
http://www.deq.state.or.us/aq/haze/pge.htm 

Other documents relied on include: 

EPA guidance for Best Available Control Technology 
http://www. deg. state.or. us/ ag/haze/ docs/bartcontro 1. pdf 
DEQ report on BART controls for PGE Boardman 
http ://www.deg.state.or.us/ ag/haze/ docs/ deg BartReport. pdf 
Eastern Research Group report to DEQ 
http://www.deq.state.or.us/ag/haze/docs/ergMemo.pdf 

Copies of these documents, as well as the complete list of documents principally relied 
upon by DEQ, can be reviewed at the DEQ office at 811 S.W. 6th Avenue, Portland, 
Oregon. Please contact Brian Finneran at (503) 229-6278 for times when the 
documents and the complete list are available for review. 
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Requests for Other 
Options 

Fiscal and Economic 
Impact, Statement 
of Cost Compliance 

Overview of 
Negative Effects 

Pursuaut to ORS 183.335(2(b)(G), DEQ requests public comment on whether 
other options should be considered for achieving the rule's substantive goals while 
reducing negative economic impact of the rnle on small business. 

DEQ Cost Estimates: The cost estimates presented in this document are based on 
DEQ's best available information. DEQ has used its past experience with its recent 
PGE Boardman Mercury rule to estimate the range of possible electricity rate increases 
associated with this proposal, as well as recent information provided by PGE, and 
review from DEQ's Fiscal Advisory Committee. Any future rate increases are 
contingent on approval by the Public Utility Commission (PUC). 

The rules proposed by the DEQ consist of two parts: first, a rule requiring new 
emission controls on the PGE Boardman power plant, and second, other actions taken 
as part of the Regional Haze plan. DEQ proposed its rule for the PGE Boardman 
facility to reduce NOx and S02 emissions as part of the regional haze requirements for 
the installation of BART. This discussion of estimated negative fiscal and economic 
effects depends significantly on a number of assumptions made by DEQ that are listed 
separately below in the section titled "Assumptions." 

A. PGE Boardman Rule 

There are two types of negative fiscal and economic impacts related to this rule. First, 
installing new pollution control technology on this facility will represent a major 
capital investment and will have a direct economic impact on the owners of the 
Boardman power plant. Total capital costs for the full suite ofNOx and S02 controls 
are estimated at approximately $470 million dollars. Second, it is possible that these 
costs would be passed on to customers served by the Boardman plant through increased 
electric rates. These costs represent an indirect economic impact to the ratepayer. 
DEQ estimates that the average rate increase for PGE customers would be 
approximately 2.8 percent in 2014 and 4.1 percent in 2018. Between 2010 and 2014, 
rate increases could range from 0.2 percent to 0.3 percent. Estimated rate increases are 
described more fully in Tables 9, 10, and 11 ofDEQ's Fiscal Report for the Regional 
Haze Plan and proposed PGE Boardman rule. Any future rate increases will be 
contingent on future actions taken by the Oregon Public Utility Commission (PUC). 

B. Other actions under the 2008 Regional Haze Plan 

There are four other actions being taken under this regional haze plan update that have 
potential fiscal impacts. These actions all involved industrial sources that have agreed 
to accept federally enforceable permit limits related to the BART requirements. First, 
DEQ has required the PGE Beaver power plant in Clatskanie to use cleaner diesel fuel 
(ultra low sulfur diesel) when operating their turbines, and will impose a daily limit on 
the volnme of diesel fuel that can be burned. Second, DEQ has required the Georgia 
Pacific Wanna Mill in Clatskanie to meet a lower emission limit for S02 when 
operating a power boiler. Third, although the Amalgamated Sugar plant near Nyssa is 
currently shutdown, they will be required to either accept a limit or conduct a BART 
analysis by 2014 or before resuming operation, whichever is later. Fourth, DEQ and 
the Lane Regional Air Protection Agency (LRAPA) have required the International 
Paper facility in Springfield (formally Weyerhaeuser) to meet lower emissions limits 
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Effects on General 
Public 

for NOx and S02. 

DEQ seeks comment from these facilities on what, if any, negative fiscal impacts these 
permit limits would have on their operations. Barring any new information, DEQ 
anticipates no significant fiscal impact to these companies or their customers from the 
new emission limits because these limits do not require any significant capital 
investment in these facilities. The option of taking a federally enforceable pennit limit 
is voluntary, and avoids the cost associated with conducting a BART control 
evaluation, and the cost of controls this may require. DEQ believes the fiscal impact 
on these sources of pursuing this option is minimal, and represents an overall cost 
savings compared to evaluating and potentially installing BART emission control 
technology. 

Other Aspects of the Regional Haze Plan 

DEQ anticipates that other aspects of the proposed 2008 Oregon Regional Haze Plan will 
have no negative fiscal or economic affect on the general public. 

PGE Boardman Rule 

DEQ and its fiscal advisory committee found that DEQ's proposed rule for the 
Boardman facility will not have a "direct" economic impact on the public, but will 
likely have a significant "indirect" economic impact through likely rate increases. (See 
the Assumptions section for a discussion of direct vs. indirect costs). 

DEQ anticipates that PGE and the other owners of the Boardman facility will seek to 
pass along compliance costs to customers by increasing electricity rates. In Oregon, the 
rate setting process is governed by the Oregon Public Utility Commission, and any rate 
increase is subject to PUC approval. 

Any rate increase will likely mirror the phase-in schedule of the required pollution 
controls. Major capital investments for the three main phases of control equipment 
installation are 2011, 2014, and 2018. If approved by the PUC, DEQ estimates 
increases in residential electric rates on the order of0.2 percent in 2011, 2. 3 percent by 
2014 and 3.5 percent by 2018. These rate increases are not additive. In other words, the 
rate increase by 2018 is not 0.3 percent+ 2.3 percent+ 3.5 percent. The maximum rate 
increase from today's level due to this rule would be about 3.5 percent, phasing in 
around 2018. These rate increases would only affect customers of the four utility 
companies that own the coal-fired power plant near Boardman, Oregon. DEQ 
understand these to be: 

• Portland General Electric (PGE), 
• BA Leasing BSC LCC, 
• Idaho Power Company, and 
• Power Resources Cooperative (PRC)) 

Estimated rate increases assume these customers are charged according to the 
"residential" rate class. Any such customer could experience a higher rate increase if 
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charged according to a different rate class (see rate estimates for other rate classes in 
the sections below, and in DEQ's Fiscal Report). 

As an example oflikely impacts: as of September 2008, the average monthly 
residential electric bill was $84.09. By the 2014 control milestone, that bill would 
likely increase $1.94 to $86.03 per month. By the final phase-in milestone, ten years 
from now (2018), that $86.03 bill would likely increase $1.00 to $87.03 per month. For 
context, the 2014 control phase would reduce S02 and NOx pollution from the 
Boardman plant by 66 percent, and the final 2018 control phase would reduce total S02 

and NOx pollution by over 80 percent. 

DEQ anticipates that PGE and the PUC will discuss the costs ofDEQ' s rule when PGE 
presents its Integrated Resource Plan to the PUC in 2009-10. The PUC may, or may not, 
approve PGE's request for rate increases. DEQ anticipates that the other owners of the 
Boardman facility would make similar requests to whichever Board governs electricity 
rates in their jurisdiction. 

Potential delay in mercury controls 

In 2006, the Environmental Quality Commission adopted regulations for the PGE 
Boardman power plant requiring the installation of emission controls that will reduce 
mercury emissions by 90 percent by 2012, with a possible extension to 2013. The 
mercury control system and the currently proposed BART controls for S02 are 
intertwined technologies that should ideally be designed and installed together as an 
integrated system. DEQ's proposal for BART would require installation ofS02 controls 
by 2014. DEQ is proposing to align the compliance dates for BART and mercury controls. 
Tbis rulemaking retains the July 1, 2012 compliance date for mercury controls, but 
proposes to change the extension period contingency from !-year to 2-years. It also adds 
fly ash contamination as a contingency for granting an extension, and aligns 
compliance reporting to the compliance date. Some stakeholders may contend the extra 
year extension contingency for mercury controls could have a negative fiscal impact on 
public health by delaying the reduction in mercury emissions. DEQ believes that any 
adverse health risk of this potential delay is low, and that any potential negative economic 
consequences are not quantifiable. 

Other Aspects of the Regional Haze Plan 

DEQ anticipates that other aspects of the proposed 2008 Oregon Regional Haze Plan will 
have no negative fiscal or economic affect on the general public. 

Positive Fiscal Impacts 

DEQ's rule for PGE Boardman will eliminate approximately 21,000 tons per year of air 
pollution from the Boardman facility and significantly improve visibility in 14 federal 
wilderness areas in Oregon and Washington, as well as the Columbia River Gorge 
National Scenic Area, It will also significantly reduce the Boardman facility's 
contribution to acid deposition in areas such as the Columbia River Gorge, lessening the 
risk to important natural and cultural resources. Other aspects of the regional haze plan, 
such as emission reductions required from the PGE Beaver, Georgia Pacific, and 

Item J 000120 



Attachment E 
June 18-19, 2009 EQC meeting 
Page 9of18 

Effects on Small 
Business 
(50 or fewer 
employees
ORS183.3!0(10)) 

The Legislature has 
defined a "small 
business" as a for 
profit entity that is 
independently owned 
and operated from all 
other businesses and 
that has 50 or fewer 
employees, 

International Paper facilities will also produce reduced air pollution and visibility 
improvement. 

While DEQ can estimate the amount of pollution reduced, and the expected improvement 
in visibility and acid deposition, it cannot estimate with certainty the financial benefit to 
the public of these improvements. Such an analysis would involve extremely complex 
interrelationships and assumptions about the economic value of environmental 
improvements and public health and welfare. DEQ is not aware of any viable 
methodology for such an analysis. However, even though DEQ can not quantify these 
benefits in dollar terms, DEQ believes they do exist and should be acknowledged. 

In addition, according to PGE, there will likely be approximately 300-400 short-term jobs 
associated with the construction of Phase- I and Phase 2 pollution controls, with related 
benefits to the local economy. PGE may also need to hire several new staff positions as 
well. 
PGE Boardman Rule: 

Based on discussion by the Fiscal Committee, DEQ finds that its proposed rule would not 
have a direct economic impact on small business, but could have a significant indirect 
impact on small business through increased electricity rates. 

Pursuant to Oregon statute (ORS 183 .540), DEQ and its Fiscal Advisory Committee 
discussed options for reducing the economic impact on small business, while still 
upholding the public health and safety purposes of the proposed rule. Since DEQ' s rule 
does not apply to small businesses or establish any requirements for small business, there 
is no direct cost of compliance for small businesses that can be reduced. Several 
committee members suggested various options for DEQ to consider that could reduce the 
overall cost of the rule. Some of those options would involve proposing less stringent 
pollution controls. This would lessen the direct economic impact on the owners of the 
Boardman plant, and therefore lessen the indirect cost to rate payers, including small 
business. However, these options would also undermine the purpose of the rule, and are 
not supported by DEQ, or several members of the Fiscal Committee. 

For more information about the Fiscal Committee's discussion, see the Fiscal Committee 
report is available on-line at http://www.deg.state.or.us/aq/haze/pge.htm. Also, an 
excerpt from the Fiscal Committee's discussion of small business impacts can be found 
at the end of this Fiscal Statement under the Advisory Committee" section. 
DEQ does support several recommendations made by the Fiscal Committee that can help 
lessen the overall burden and impact of the rule without undermining its environmental 
effectiveness. These include: 

• Aligning the installation schedule for S02 and mercury controls to make that 
process as cost effective as possible. 

• Allowing the use of alternative (and potentially less expensive) pollution control 
technologies. Different technologies can be used by .PGE in the future as long as 
PGE meets the required emission limits. 
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Cost of Compliance 
on Small Business 
(50 or fewer 
employees
ORS183.310(10)) 

• Developing a communication strategy with rate payers to provide notice well in 
advance, so that future rate increases can be factored into long range business 
plans. 

• Have DEQ engaged in PGE's integrated resource planning process as it proceeds. 

If approved by the PUC, DEQ estimates increased small business electric rates on the 
order of0.3 percent in 2011, and in the range of2.9 to 3.4 percent by 2014, and 4.2 to 
5.0 percent by 2018, ifthe small business was charged according to either the "small 
commercial" (lower range) or "medium commercial/industrial" (upper range) rate class. 
Small business charged at the residential rate class would experience lower rate increases. 
Rate increases would only affect customers of the four utility companies that own the 
Boardman coal-fired power plant (Portland General Electric (PGE), BA Leasing BSC 
LCC), Idaho Power Company, and Power Resources Cooperative (PRC). 

As an example oflikely impacts, as of September 2008, the average monthly "small 
business" electric bill ranged from approximately $84.09 to $143.09, depending on 
which rate class applies (residential or small commercial). By the 2014 pollution 
control milestone, that bill would likely increase in the range of $1.94 to $4.15, to a 
range of$86.03 to $147.24 per month. By the final phase-in milestone, ten years from 
now (2018), an average bill today would likely increase $2.94 - $6.01, to a range of 
$87.03 to $149.10 per month. (See DEQ's Fiscal Report, Table 11). Again for context, 
the 2014 control phase would reduce S02 and NOx pollution from the Boardman plant 
by 66 percent, and the final 2018 control phase would reduce total S02 and NOx 
pollution by over 80 percent. 

Other Aspects of the Regional Haze Plan 

DEQ anticipates that other aspects of the 2008 Regional Haze Plan will have no negative 
fiscal or economic affect on small business. 
a) The estimated PGE Boardman Rule: 
number of small None. 
businesses subject to 
DEQ's proposed rule. 

b) The types of 
businesses and 
industries with small 
businesses subject to 
DEQ's proposed rule. 
c) The projected 
reporting, recordkeeping 
and other 
administrative 
activities required by 
small businesses for 
compliance with DEQ's 
proposed rule. 

Other Aspects of the Regional Haze Plan: 
None. 
PGE Boardman Rule: 
None. 

Other Aspects of the Regional Haze Plan: 
None. 
PGE Boardman Rule: 
None. 

Other Aspects of the Regional Haze Plan: 
None. 
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Negative Effects on 
Large Bnsiness 
(all businesses that 
are not "small 
businesses" under 
ORS183.310(10)) 

d) The equipment, 
supplies, labor, and 
increased administration 
required by small 
businesses for 
compliance with DEQ's 
proposed rule. 
e) A description of the 
manner in which DEQ 
involved small 
businesses was involved 
in the development of 
this rulemaking. 

PGE Boardman Rule: 

PGE Boardman Rule: 
None. 

Other Aspects of the Regional Haze Plan: 
None. 

PGE Rule and Regional Haze Plan: 

DEQ's Fiscal Advisory Committee included representatives 
from Oregon Associated Industries, Oregon Business 
Association, and DEQ's small business Compliance 
Assistance Program (CAP). The public, including small 
business, was also invited to provide comments to DEQ 
during the pre-proposal phase of the rulemaking (i.e. prior to 
DEQ initiating formal rulemaking in December 2008). 

DEQ anticipates that its proposed rule will directly impact only those large 
businesses that own the coal-fired power plant near Boardman, Oregon because 
DEQ's proposed BART rule would apply only to that plant. DEQ understands the 
owners of those businesses to be Portland General Electric (PGE), BA Leasing BSC 
LCC, Idaho Power Company, and Pacific Resources Cooperative/PNGC Power 
(PRC). DEQ estimates that its proposed rule will cost the owners of the Boardman 
facility approximately $470,803,000, and result in direct annualized economic 
impacts and increased costs of compliance of: 

PGE: 
BA LEASING: 
PRC: 
Idaho Power: 
Total 

$48,625,000 
$11,221,000 
$ 7,480,000 
$ 7,480,000 

$7 4,807 ,000 

• Total costs are allocated to each owner in proportion to their share of 
ownership in the Boardman facility. 

• Cost estimates are projected for different stages of construction through 
2018, including estimates for inflation and cost escalation, and are presented 
here in 2007 dollars. 

Potential Cost Benefits to owners of the Boardman power plant and their 
customers 

Acid Rain Allocations 

The national Acid Rain Program is a cap and trade program operated by EPA. The 
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goal is to reduce S02 emissions and acid deposition across the country, by having a 
declining cap on total S02 from electric generation facilities, and allowing these 
facilities to buy & sell credits as needed, while staying under the cap. Electric power 
generation facilities with S02 credits (generated from emissions reductions) can sell 
those credits to other facilities. DEQ's current understanding is that under this federal 
program, POE Boardman owners may convert S02 reductions into credits, and sell 
those credits to another power plant (in Oregon or out of state), if that facility wants to 
purchase them. 

It is difficult to predict what the price of an S02 allowance (credit) will be in the 
future. However, based on EPA' s annual auctions and the current spot market price, 
the price has ranged from $100.00 to $800.00 per allowance over the last 4 years. It is 
estimated that owners of the Boardman facility would have about 10,500 allowances 
to sell after full implementation of the Phase I S02 controls in 2014. Current federal 
S02 allocations for the Boardman Plant equal 13,401 tons per year. The projected 
potential emissions after installation of S02 controls (SDFOD) are 2,914 tons per year 
(one ton of S02 pollution equals one S02 allowance). The potential allocations 
available for sale would be: 13,401 - 2,914 = 10,487 tons/yr. Under this scenario, the 
potential economic benefit to the Boardman facility owners could range from 
approximately 1.0 to 8.4 million dollars. However, the day-to-day value of S02 

allowances are set by an open market, and could be zero dollars if at any given time 
more credits exist in the market than there is demand. 

Adjustment to 2006 cost estimates for Mercury controls. 

DEQ' s 2006 mercury rulemaking for POE Boardman used a high control cost 
scenario, pairing mercury controls with a wet scrubber for BART, because at the time 
it was not known what S02 controls would constitute BART. DEQ has proposed a 
semi-dry scrubber as BART, which includes a baghouse than can also be used for 
mercury control. A semi-dry scrubber system is less expensive that a wet-scrubber 
system. This means that the cost of the mercury rule will be approximately $46 
million less than initially estimated in 2006. Additional controls for mercury removal 
involve adding a carbon injection and monitoring system to the BART S02 control 
system, with a capitol cost of about 3 million. This also means that the rate increases 
estimated in the mercury rule will be about 80 percent less than anticipated in 2006. 

Improved Boiler Efficiency. 

The maintenance and installation of new burners under the proposed Phase 1 controls 
for NOx may improve boiler efficiency, producing more steam and more electricity. 
This possible cost benefit was discussed by the fiscal committee. Several committee 
members raised it as a likely cost benefit to POE. POE did not think the boiler 
modifications would produce a cost benefit. 

Other Large Business 
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DEQ does not anticipate any direct fiscal or economic impacts to any other large 
business from its proposed PGE Boardman rule, 

However, DEQ notes that its proposed rule for PGE Boardman will indirectly affect 
large business, in general, because it could result in an increase in electricity rates 
(for customers of the Boardman power plant) on the order of0.4 percent by 2011, 
in the range of3.4 percent to 3.7 percent by 2014, and in the range of 5.0 percent to 
5.4 percent by 2018. This assumes such customers are charged according to the 
'medium Commercial/Industrial" to "Large Industrial" rate classes. Industrial 
customers within other rate classes would experience lower rate increases. 

There is much more variety in power demand among large industrial customers 
than for residential or small business, so it is difficult to obtain a representative 
example for these rate impacts. According to information from PGE, larger 
industrial customers use in the range of 35,000 to 11 million kilowatts per month 
and are charged at various rates ranging from 7 .2 cents per kilowatt to 15 .9 cents 
per kilowatt. 

As an example of likely impacts, as of September 2008, the average monthly "large 
industrial" electric bill was approximately $38,156.65 per month. By the 2014 
pollution control milestone, that bill would likely increase by approximately $1,411 to 
$39,568 per month. By the final phase-in milestone, ten years from now (2018), an 
average bill would likely increase an additional $648 to 40,217 per month. (See DEQ's 
Fiscal Report, Table 11). Again for context, the 2014 control phase would reduce S02 

and NOx pollution from the Boardman plant by 66 percent, and the final 2018 control 
phase would reduce total S02 and NOx pollution by over 80 percent. 

[Note: the example above for "Large Industrial" rate impacts, DEQ used a 
moderate example of a facility using over 1,000 KW per month (in this case 
524,490 KW/month), charged at a rate of7.3 cents per kilowatt). This example 
seems to be the middle ground of possible large scale industrial power users. 
According to PGE, they currently have 267 "large" industrial customers.] 

Other Aspects of the Regional Haze Plan. 

DEQ anticipates that other aspects of the 2008 Oregon Regional Haze Plan, including 
new emission limits at the PGE Beaver, International Paper, Georgia Pacific (Wanna), 
and Amalgamated Sugar facilities, will have no negative fiscal or economic affect on 
large business. As stated earlier, DEQ believes the fiscal impact on these sources of 
revising their current air permit to lower emissions is minimal, and represents an 
overall cost savings compared to evaluating and potentially installing BART emission 
control technology. 
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Negative Effects on 
Local Government 

Negative Effects on 
State Agencies 
Other than DEQ 

PGE Boardman Rule: 

DEQ does not anticipate any direct fiscal or economic impacts on any local 
govermnent from DEQ's proposed rule for the PGE Boardman facility. 

DEQ estimates that its proposed rule will indirectly affect local govermnents 
because it could result in increased electricity rates (for customers of the owners of 
the Boardman power plant) on the order of0.3 percent by 2011, in the range of2.9 
percent to 3.4 percent by 2014, and in the range of 4.2 percent to 5.0 percent by 
2018, assuming such customers are charged according to the "small commercial "or 
"medium commercial/industrial" rate class. Local govermnents charged under the 
"residential'' rate class would experience lower rate increases. 

Other Aspects of the Regional Haze Plan 

DEQ anticipates that other aspects of the 2008 Regional Haze Plan will have no negative 
fiscal or economic affect on local government. 
PGE Boardman Rule: 

DEQ does not anticipate any direct fiscal or economic impacts on any state agencies 
from its proposed PGE Boardman rule. 

DEQ estimates that its proposed rule will indirectly affect state agencies because it 
could result in increased electricity rates (for customers of the owners of the 
Boardman power plant) on the order of0.3 percent by 2011, in the range of2.9 
percent to 3.4 percent by 2014, and in the range of 4.2 percent to 5.0 percent by 
2018, assuming state agencies are charged according to the "small commercial "or 
"medium commercial/industrial" rate class. State agencies charged under the 
"residential" rate class would experience lower rate increases, in the range of 0.2 
percent to 3.5 percent between 2011 and 2018. While most state agencies are 
within PGE's service area, those agencies that are not served by PGE or any of the 
other Boardman plant owners will not have a rate increase due to the proposed rule. 

Other Aspects of the Regional Haze Plan 

DEQ anticipates that other aspects of the 2008 Oregon Regional Haze Plan will have no 
negative fiscal or economic affect on state agencies. 
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Negative Effects on 
DEQ 

Positive Effects on 
All Categories 

PGE Boardman Rule: 

DEQ does not anticipate any direct fiscal or economic impacts from DEQ's proposed 
rule onDEQ. 

DEQ estimates that its proposed rule will indirectly affect DEQ because it could 
result in an increase in electricity rates on the order of 0.3 percent by 2011, in the 
range of2.9 percent to 3.4 percent by 2014, and in the range of 4.2 percent to 5.0 
percent by 2018, assuming DEQ operations are charged according to the "small 
commercial "or "medium commercial/industrial" rate class. DEQ operations 
charged under the "residential" rate class would experience lower rate increases, in 
the range of0.2 percent to 3.5 percent between 2011and2018. Rate increases will 
only affect any DEQ utility accounts with the four owners of the Boardman power 
plant, noted previously. 

Other Aspects of the Regional Haze Plan 

DEQ anticipates that DEQ will not experience any negative fiscal or economic effects 
from its proposed rules. 

As discussed previously (see section on benefits to the general public and to the owners of 
the Boardman facility), DEQ's rule for PGE Boardman will eliminate approximately 
21,000 tons per year of air pollution from the Boardman facility and significantly improve 
visibility in 14 federal wilderness areas in Oregon and Washington, as well as the 
Columbia River Gorge National Scenic Area. It will also significantly reduce the 
Boardman facility's contribution to acid deposition in areas such as the Columbia Gorge. 
Other aspects of the regional haze plan, such as emission reductions required from the 
PGE Beaver, International Paper, and Georgia Pacific facilities will also reduce air 
pollution and improve visibility. Conceptually, reduced air pollution from the Boardman 
facility could provide an economic benefit to the public in terms of reduced health risk, 
however any such benefit is not quantifiable at this time. 

According to PGE, there will likely be approximately 300-400 short-term jobs associated 
with the construction of Phase-I and Phase 2 pollution controls, with related benefits to 
the local economy. PGE may also need to hire several new staff positions as well. 

Reducing S02 emissions could result in S02 emission credits (allowances) that the owners 
of the Boardman facility may be able to sell under the federal Acid Rain Program. The 
value of any such credits would depend on market conditions at the time, and may range 
from several hundred dollars per ton to zero dollars per ton. 

Improvements to the Boardman facility's boiler may result in energy efficiencies and 
could have an economic benefit for the owners of the plant, although this is uncertain at 
this time. 

Over time, DEQ will develop a suite of strategies under the regional haze plan that will 
reduce haze causing air pollution in Oregon. Other states will develop their own haze 
reduction strategies as well under the federal regional haze program in order to meet 
Clean Air Act requirements for visibility improvement. These actions to reduce haze 
pollution will help protect and improve the scenic vistas in wilderness areas, national 
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parks, and scenic areas, as well as help reduce acid deposition, which can pose some risk 
to sensitive ecosystems and valued cultural resources, such as Native American rock 
images. While haze pollution generally poses a low risk to public health, any significant 
reduction in air pollution should have some benefit to public health and welfare. While 
DEQ cannot quantify all possible benefits of the regional haze strategies, DEQ believes 
they do exist and should be acknowledged. 

Assumptions DEQ wishes to provide public notice of what are likely to be the negative and positive 
fiscal and economic effects of its proposed rule for PGE Boardman and the regional 
haze plan. 

PGE Boardman Rule: 

Given the complexities of estimating costs for such a large scale project as retrofitting 
the Boardman power plant, DEQ hired a national consulting firm (Eastern Research 
Group) to do an independent assessment of the likely costs of pollution controls. ERG 
was hired specifically to evaluate performance and cost factors for NOx control, 
because there is a wider array of options for NOx control than for S02 • ERG's report to 
DEQ is available at http://www.deq.state.or.us/aq/haze/pge.htm. DEQ reached its 
conclusions after conducting its own independent assessment of costs and emission 
performance factors. DEQ's analysis took into consideration ERG's report, information 
provided by PGE, as well as information provided by other stakeholders. 

DEQ believes it has captured the likely range of costs associated with its proposed rule 
for the Boardman facility, given all the complexities of estimating costs for projects of 
this scale. 

"Cost of Compliance" (or Direct Costs) refers to costs borne by the entities directly 
regulated under the proposed determination (i.e. the owners of the Boardman facility). 
"Indirect costs" include the cost of any rate increase. 

"Fiscal impact" and "economic impact" are used interchangeably throughout the 
document. 

DEQ's estimates ofrate increases are based on best available information, including a 
recent analysis by PGE. Actual future rate increases will be subject to the rate setting 
process governed by the Public Utility Commission. 

The affect of any potential future pollution control tax credits are not included in these 
cost estimates. 

DEQ and PGE assume the remaining useful life of the Boardman coal-fired power 
plant is 20 years or more. 

DEQ's cost estimates for S02, NOx, and particulate control at the Boardman coal-fired 
power plant do not consider, or attempt to account for, any potential future costs 
associated with greenhouse gas reduction. These costs, if any, are not known at this 
time, and are dependent on future state and federal climate change regulation. 
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Information on average electric bills for residential, small business, and large business 
customers was provided by PGE in October 2008. 

Other assumptions are outlined in DEQ's Fiscal Advisory Committee report. 

Advisory Committee DEQ formed a fiscal impact advisory committee in accordance with the Oregon 
Administrative Procedures Act, ORS 183.310 et seq. (AP A) and to meet the 
requirements in ORS 183.333.The committee was used to evaluate the fiscal and 
economic impacts of this rulemaking and provide recommendations to DEQ. 

Fiscal Committee report is available on line at 
http://www.deq.state.or.us/aq/haze/index,htm. The following excerpt is from Section B.5 
of the DEQ's Fiscal Report regarding the findings of the Fiscal Advisory Committee on 
likely impacts to small business: 

Do DEQ's proposed controls for PGE Boardman have a fiscal impact? 

Committee response: Yes. 

What is the extent of this impact? 

Committee response: In addition to the direct cost impacts on the four owners of 
the PGE Boardman plant, as described by DEQ in this report, the extent of the fiscal 
impact is expected increases in electricity rates for customers of the Boardman 
power plant. These rate increases represents "indirect" costs to customers. Citizens 
and business who are not customers of the Boardman power plant should not be 
affected by DEQ's proposal. 

Is there is significant adverse impact on small businesses? 

Committee response: DEQ's rulemaking will affect electricity rates for all rate 
payer groups, including small businesses. The committee agreed that while there 
are no direct impacts on small businesses, there are potentially significant adverse 
indirect impacts on small businesses, as a result of the electricity rate increases 
outlined in this fiscal impact report. 

Can the adverse economic impact of the rule on small business be reduced in a way 
that maintains the public health and safety purpose of the proposed rule? 

Based on the committee's finding of an adverse economic impact on small business, 
ORS 183.540 requires the state agency to consider options to reduce the economic 
impact on small businesses, to the extent consistent with the public health and 
safety purpose of the proposed rule. The committee discussed the language of this 
statute at length and did not agree on its applicability. Some committee members 
thought this statute was only applicable to the "cost of compliance", or direct costs 
of a proposed rule, and not indirect costs. DEQ's proposed rule does not impose any 
new requirements directly on small business. Since there is no direct "cost of 
compliance" for small business, the directive to consider lessening the cost impact 
does not apply. Small business is only affected indirectly by the rule. 
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Other committee members thought that since PGE is certain to try and pass its cost 
of compliance on to rate payers, this might be considered more of a direct "cost of 
compliance" on rate payers, and therefore the statute would be applicable. 

Other committee members noted that even if the statute were applicable, most 
options available to reduce costs would not be consistent with the statutory 
language to uphold the "public health and safety purposes" of the rnle. It was not 
the committee's charge to resolve the interpretation of this statute. Several 
committee members suggested DEQ consider the following in its evaluation of 
lessening the impact on small businesses. 

1. Line up the schedule for installing mercury controls with DEQ's first phase of 
installing S02 controls. 

2. Extend the first phase BART NOx and S02 control compliance date out to five 
years after EPA approval of the Oregon Regional Haze plan (Approval will 
likely occur in 2009-2010 moving the compliance date to 2014-2015). 

3. Extend the second phase ofNOx control (SCR) compliance date beyond 2018. 

4. Eliminate or modify the second phase controls for SCR. 

5. Drop the SNCR contingency measure under the first phase ofrequired controls. 

6. Allow the use of alternative technologies to meet the required emission limits. 

7. Develop a communications plan to help small businesses plan ahead for future 
rate increases. 

8. Have DEQ more engaged in the IRP process, especially as it relates to 
upcoming possible regulations on climate change. 

Signed version on file with the Department 
Prepared by 

Signed version on file with the Department 
Approved by DEQ Budget Office 

Printed name 

Printed name 

I 
Date 

u /rs/or( 
'oate 
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State of Oregon 
DEPARTMENT OF ENVIRONMENTAL QUALITY 

Land Use Evaluation Statement 

Rulemaking Proposal 
for 

2008 Oregon Regional Haze Plan 
and new controls for the PGE Boardman power plant 

1. Explain the pnrpose of the proposed rules. 

Over the next several decades, DEQ must develop a series of Regional Haze plans to meet 
Clean Air Act requirements for incrementally reducing haze pollution and improving visibility 
in federal "Class I" wilderness areas and national parks. DEQ has developed the proposed 2008 
Regional Haze Plan to take the next step in haze reduction. The most significant action 
contemplated for the 2008 Regional Haze plan is DEQ's proposed rule for requiring emission 
controls at the PGE Boardman coal-fired power plant, in response to the federal requirement for 
Best Available Retrofit Technology (BART). DEQ is also proposing four other BART-eligible 
facilities reduce their emissions and change their permits to ensure they will not cause a 
significant impact on visibility in Oregon Class I areas. Included in this rulemaking is the 
adoption of revisions made to the Oregon Smoke Management Plan (OSMP) by the Oregon 
Department of Forestry in 2007. DEQ is proposing to incorporate the OSMP into the Oregon 
State Implementation Plan without any additional changes. 

2. Do the proposed rules affect existing rules, programs or activities that are considered land 
use programs in the DEQ State Agency Coordination (SAC) Program? 

Yes X No 

a. If yes, identify existing program/rule/activity: 

The issuance of air permits is an action determined to have effects on land use. DEQ will 
implement the proposed rulemaking through the Title V Operating Permit Program and 
DEQ's Air Contaminant Discharge Permit (ACDP) Program. 

The OSMP has effects on land use. However, DEQ is proposing no changes to the OSMP, 
other than adopting it into the Oregon State Implementation Plan. Previous review of the land 
use impacts was conducted by the Oregon Department of Forestry when it adopted revisions to 
the OSMP in 2007. 

b. If yes, do the existing statewide goal compliance and local plan compatibility 
procedures adequately cover the proposed rules? 

Yes X No (if no, explain): 
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c. If no, apply the following criteria to the proposed rules. 

Not applicable. 

In the space below, state if the proposed rules are considered programs affecting land 
use. State the criteria and reasons for the determination. 

Not applicable. 

3. If the proposed rules have been determined a land use program under 2. above, but are 
not subject to existing land use compliance and compatibility procednres, explain the new 
procednres the Department will use to ensure compliance and compatibility. 

Not applicable. 
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Involves the following rulemaking: 

I. 2008 Oregon Regional Haze Plan 

2. Regional Haze Rules for PGE Boardman 
and other BART sources. 
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• Proposed changes to Mercury Rules 
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Adopted in 1999 to address 156 Class I areas. 

2064: improve the Worst (20% haziest) days, 
and protect the Best (20% clearest) days. 

• For worst days, reach "natural conditions" 

• For best days, "no degradation of visibility". 

Must adopt a state regional haze plan and 
update it every 5 years. 

First plan due Dec. 2007 
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• For worst days, reach "natural conditions" 
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Established under the Gorge Scenic Area Act in 
1986. Not a Class I area. 

Will sec significant visibility benefits due proximity 
to nearby Class I areas, such as Mt. Hood. 

• 20% Best Days show reasonable progress. 

20% Worst Days fall short of2018 Milestone. 

• Requires additional emission reductions. 

POE Boardman is the single largest industrial 
source of haze in Oregon. 

Commitments in Long-Tenn Strategy for 
additional visibility improvements. 
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Evaluated over 100 potential BART sources. 

JO sources were "BART-eligible." 

Conducted visibility modeling to determine if 
causing "significant impact" of 0.5 deciview: 

"limit of a perceptible change" 

same level used for new industrial sources 
under PSD rules. 

5 of the 10 sources showed significant impact. 
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l. Comprehensive analysis of haze in Oregon's 12 
Class I areas. 

2. Projects emissions and visibility in 2018 

3. Reasonable Progress Demonstration for each Class 
I area. 

4. Long-Term Strategy for making visibility 
improvements over next 10 years. 

5. BART review for POE Boardman Power Plant and 
other BART-eligible facilities. 
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Primary focus next 5 years: 

I. "Non-BART'' Industrial sources. About 44o/o 
of state industrial emissions. DEQ to undertake 
major evaluation of these sources 

2. Forestry Prescribed Burning. Determine 
contribution to haze and adopt additional smoke 
management controls if needed. 
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Federally Enforceable Permit Limit (FEPL) 

Alternative to BART allowed under federal guidance. 

Requires source to reduce emissions below 0.5 dv 
visibility impact Permanent change to permit 

4BART-eligible sources chose FEPLs: 

I) PGE Beaver gas-fired power plant 

2) Georgia Pacific, Wauna Mill (pulp & paper plant) 

3) International Paper (fonnally Weyerhaeuser 
Springfield) 

4) Amalgamated Sugar, sugar beet plant 

~~ ~ ~~'2'~~ ~~,,,<& {" , 0( ~ "'""""'"<~~ 

1 , iJtisnfle~iioMln~~~;s~ j?~S~~, '~, 
~ ":;; /\" -~~,/'V-2~·02· •• -~~ 

1. Magnitude of PGE Boardman visibility impacts. 

2. Needed for reasonable progress by 2018 Milestone. 

3. SCR achieves 84o/o NOx reduction consistent with 
80'% from S02 controls, at simi!ar cost per to IL 

4. Additional benefits to air quality, reducing acid 
deposition, Gorge visibility, protecting Native 
American rock art and other cultural resources. 

= 
¥lsilltli~Improveiti~uts -_; _~ ' 

, from lfroposed fii-0n~r~Is, _, ,-

PGE Boardman Reduction in Peak Impacts 
-. Peak Phase 1 +Phase 2 

.. Impact NOx, 802 NOx(SCR) 

Mt. Hood Wilderness 4.6dv 2.5 dv 0.9 dv 

Columbia Gorge NSA 3.7 dv 2.1 dv 0.8 dv 

Mt. Ranier Nat'! Park WA 2.0 dv 0.9 dv 0.4dv 

. 

Total Class 1 areas 14 12 4 
Impacted over 0.5 dv 

Total Class l areas 14 " 0 
Impacted over 1 dv 

-

Phase 1 Controls (BART) 

• 2011 - NOx Combustion controls (low NOx burners with 
modified over fire air). Cost $32.6 million. 46% emission 
reduction. 

• 2014- S02 Scrubbers (semi-dry flue gas dcsulfurization). 
Cost $247 million. 80% emission reduction. 

Phase 2 Controls (beyond BART) 

• 2017 - Selective Catalytic Reduction (SCR) controls. 
Additional NOx reduction. Cost $191 million. Increases 
NOx reduction from 46% to 84% 

= $47 J million total cost 

= 21,000 tons/year emission reduc/ion 

-~ik?:i., --:~-~~~~:~ ~d ~ "'"'=~~~~--~~= 

, ;, -;~,-- Emission Relluctions 
., ~ ,- 'rrhm Rmnoseil ~ontmlS ~ , · 

PGE Boardman Emissions & Percent Reduction 

[ 25,000 

~ 20,000 
z $ 15,000 

1::,: 
Current Phase 1 

NOx+ S02 
Controls 

2011-2014 

+Phase 2 
NOxSCR 
Controls 

2017 

· P~-0p0Slld change~ ta 
• - -, Mi!rcur~ Rule, 

Two modifications that would allow DEQ to grant 
extension to the 2012 compliance date for PGE 
Boardman. 

L Rules currently allow 1 year extension. Proposing 
a 2 year extension to align installation of Mercury 
controls with S02 controls required in 2014. 

2. Adds "fly ash contamination" as a reason for 
granting extension. 

Received some comments in opposition to #I above. 

5 
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HANDOUT 

Presentation: Proposed Adoption of DEQ Regional Haze Rulemaking 

OR Dept ofForestry adopted changes to the Oregon 
Smoke Management Plan in 2007. 

Included new voluntary provisions to protect Class I 
area visibility from prescribed burning smoke. 

Prop?~ed Oregon Reg Haze Plan references these 
provis10ns. 

Need to adopt OSMP into the State Implementation 
Plan as part of this rulemaking. 

, __ '~-;:~- ~~"~!\"" d }~ ~" ~~...._:: _':~~<&'\,,* 

Gv~rview oi'I!nblidBiomme~tS," ,~ 
< ' 

./ Majority of comments on proposed controls for 
PGE Boardman, and PGE proposal to add future 
"decision points" closure options. 

./ Heard from all major stakeholder groups and large 
number of general public. 
• EPA, National Park Service, US Forest Service 
• PGE, industry, business and ulflity related groups 
• Environmental groups 
• Tribal Na/ions 
• General Public 

./ AttachmentB is 40-page point-by-point DEQ 
response to comments. 

~ - -1 

' ' 
Key Comments and Response , 

2. Stringency of SCR controls. Many comments for 
and against. Those in favor want them sooner 
(by 2014). Those against cited high cost, limited 
visibility benefit, and unfairly single out PGE. 

DEQ response: 

SCR controls are not typical for BART. 

SCRinstallation by 2014 is not reasonable. 

SCR essential for reasonable progress by 2018. 

SCR provides other environmental benefits. 

SCR is as cost-effective as the S02 scrubbers. 

' ' 

Stakeholder Involvement 

• Large public workshop, outreach, DEQ Fiscal 
Advisory Committee. 

Public Comment Process 

• 60-day comment period, 5 public hearings, 2-week 
extension of comment period 

Swnmary of Public Comments 

111 persons attended hearings, 45 provided 
testimony, over 1200 comments received. 

1. Stringency of enlissio11 linlits. Many commenters 
agreed with proposed controls - but disagreed 
with the emission limits-should be set lower. 

DEQ response: 

The limits we identified do reflect lowest levels 
achievable in practice, in our judgment. 

Emission limits need to take into account 
normal fluctuations in emissions. 

Permit limits need to be set at a level that will 
ensure compliance . 

Actual emissions wiil be lower than permitted 
levels. 

~ ';'. ";;'' ;;; - ,, ,, ' - ~ v - ~ ~ >«"" " 

~ ;" 1\iey i:Jomments anti Re~Jioo;e '. " 
µ ~ ~"'-?; ~ _ Oi v~ "- ~O ~ O v ~ 

3. Stri11ge11cy of timi11g of proposed co11trols. 

Many comments in favor of installing controls as 
soon as possible - faster than DEQ proposed 

DEQ response: 

Timetable we identified is realistic. 

Phase 1 NOx combustion controls in 2011. 

S02scrubbers in 2014 is reasonable due to 
complex retrofit and competition with other 
BART sources, still sooner than required 

SCR controls need until 2017 due to 
significant boiler modifications. 

6 
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Presentation: Proposed Adoption of DEQ Regional Haze Rulemaking 
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:Key f!E11n1ments !Jn2 R~spo!l~e :: 
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4, Fiscal impacl Many comments cited overall cost 
of proposed controls as too high and will resull in 
large electricity rate increases. 

DEQ response: 

DEQ Fiscal Advisory Committee agreed with 
the accuracy ofDEQ's fiscal analysis 

Proposed controls are expensive, but are cost 
effective given overall environmental benefit. 

3-4% rate increase estimated by 2018. Will be 
phased in gradually with most increase at end. 

Rate increases must be approved by PUC. 

~~ 0; N """'-~NN NN- ~ 

.Key Ci!.omments an!UResponse _ 

../ DEQ response: 

' 

Understands PGE concerns 

Carbon regulations are uncertain at this time 

Proposal would allow continued operation without 
S02 controls through 2020 or SCR controls 
through 2029 

Closure options may be reasonable based on: 

Complete technology analysis 

Adequate public process 

DEQ recommends an alternative to PG E's proposal 

Timelilie for Boal"tlman E!ontmls 

[ 25,000 

+ 20,000 

!! 
+ 15,000 

~ 

f 
10,000 

5,000 

____ .,July 2011: Phase 1 NOJ1; 

' ~--.,July 2014: S02 controls 

{ : 
/ 1 July2017:Phase2 

I : NOx(SCRcontrols) 
Timelinefor 1 .. "".'_"".'_::T--1' 
submitting ~ 1 
rule change _,,,..--· I 

request* --- •------+ 

2009 2011 2014 2.017 

• Request well in advance of control installation deadl!nes 

5. PG E's Decision Points proposal. Closure op/ions 
for 2012 and 2015, lo give PGEflexibilityto plan 
ahead and make sound economic decisions once 
Impact of carbon regulations are known. 

Plant would slit! install Phase I NOx controls in 
201 I and Mercuty controls by 2012. 

Carbon regulations are on !he horizon 

Cost of regulations a/'e unknown, but may force 
closure of !he plant 

Avoid~ investing in expensive regional haze controls, 
if the plant is closed down due to carbon regulations 

~''It'Sv~~< ~,z:~:::~ :,~~"~~:;2"'~'fY'3:~~::0~"~~ 
:- ~~~:tllo~men!s ~a~tl~~~s1!!1¥~~,~~; 

./ DEQ's alter11ative to PG E's proposal: 

• Amended RH Plan to include provisions to 
review and expedite PGE rule change request. 

Prefer PGE make request when more is known 
about the impact of carbon regulations. 

Provide a complete BART analysis 

Provide opportunity for Public to review DEQ's 
analysis 

Allow sufficient time to process request. 

See AttachmentA-6 for proposed language. 

} " " ~ h ~ " \ ~ , -~ 

- In Summat~f" " " -
~~,,'"'~":-

1. PGE Boardman - most single significant 
stationary source of haze pollution in OR. 
Multi-state impacts. Peak impact at 9x 
si&'llificance threshold. 

2. DEQ conducted exhaustive 3-year study of 
appropriate controls for this facility. 

3. DEQ carefully reviewed and considered.fill 
comments in developing our recommendation. 

Prepared a detailed summary and point-by
point response to comments. 
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Presentation: Proposed Adoption of DEQ Regional Haze Rulemaking 

4. Concluded our original proposal provides best 
overall environmental benefit because: 

Meets federal requirements for BART 

Minimizes Boardman 's NOx and S02 
emissions to help make reasonable progress 
by 2018 Milestone. 

Helps improve visibility and better protect 
cultural resources in Columbia Gorge. 

5. Provides PGE Boardman -with alternative to 
address future carbon regulations. 

Recommend adoption of: 

1. Regional Haze Rules (A-1) for PGE Boardman. 

2. Oregon Smoke Management Plan (A-2) as 
revised by OR Dept. ofForestry in 2007. 

3. 2008 Oregon Regional Haze Plan (A-3). 

4. Proposed changes to Mercury Rules (A-4). 

8 



State of Oregon 

Department of Environmental Quality Memorandum 

Date: May 22, 2009 

To: 

From: 

Subject: 

Environmental Quality Comf ~i:l (Zv 
Dick Pedersen, Director Jv/ fl 
Agenda Item K, Infonnational Item: 2009 Budget and Legislative Agenda Update 
June 18-19, 2009 EQC Meeting 

Purpose of Item The purpose of this agenda item is to provide an update to the 
Environmental Quality Commission on the status of the Department of 
Environmental Quality's 2009-11 Governor's Request Budget. This 
presentation includes updates on agency bills and other bills affecting 
DEQ, and key budget development issues for 2007-09 and 2009-11. 

Background DEQ staff presented an update on DEQ' s budget policy packages and 
legislation for the 2009 legislative agenda at the April EQC meeting. Also 
at that meeting, DEQ provided an update regarding the recently completed 
Ways and Means budget hearings for DEQ and on key legislation 
affecting DEQ. 

EQC 
Involvement 

Approved: 

2009 Legislative Session 
The 2009 Legislative Session started on January 12, 2009. On May 15, 
the latest General Fund and Lottery Fund revenue forecast was released. 
This forecast is the basis for setting state agency budgets and other state 
funding requirements. Completing the state agency budgets will be the key 
factor in determining whether this Legislative Session will end by the 
anticipated date of June 30. 

DEQ plans to bring updates on the status of the 2009 bills and budget 
request to each EQC meeting during the 2009 Legislative Session. 

Report Prepared By: Gregory K. Aldrich 
Phone: (503) 229-6345 

K oc::J0001 



Brief Presentation Outline 
• Purpose: 

DEQ's 2009-11 Legislative Agenda 
June 19, 2009 EQC Talking Points 

o Legislative Agenda Timeline 
o 2009-11 Budget Status 

• GF Reduction Options 
• Ways and Means Update 

o Status of Legislation 

Legislative Agenda Timeline Update: 
• · Review timeline -

o January 12 - 2009 Legislative Session began 
o April 8 - Start of DEQ Ways and Means Presentations 
o April 15- DEQ Public Testimony at Ways and Means 
o April 17 - Release of Ways and Means Co-Chairs Budget 
o May 15 Revenue Forecast 
o May 29 and June 5 - DEQ Budget Work Sessions 
o June 18 - DEQ Budget passed the Senate Floor 
o June? - DEQ Budget goes to House Floor 
o June 30 - Sine Die? 

2009-11 Budget Status 
(2-color handout) 

Quick Overview of Budget (top of handout): 
• 2007-09 Legislative Approved Budget 

o True impact is now $8.3M less; no change from legislative actions in 
March 

• 2009-11 Ways and Means Recommended Budget 
o Full budget: $298M vs. $407M 
o Operating budget $194M vs. $212M 
o FTE: 797 vs. 790 

• Review of Approved Policy Packages 
o 1 GF Packages 
o 1 FF Package 
o 9 OF Packages (fees or revenue transfers) 

k: 
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Reduction Options for 2009-11: 
(factsheet and large spreadsheet) 

10 Percent Reduction Options: 
• Governor is required to submit two budgets to the Legislature 

o Standard, balanced budget 
o Balanced budget at 90% funding levels 

• 10% Reduction Options represent "budgetary reductions" offered by each 
agency. 

• Reduction Options must be developed for all fund types - GF, LF, FF, OF 
• Focus is on the GF reduction options, as these funds are readily transferable 

to other programs and agencies. 
• LF are also transferable, but have more limitations on how funds can be spent 
• FF and OF tend to be restricted to specific programs or activities, thus are not 

typically transferable 

• Review of Reduction Options Taken in GRB ($3.1 M) 
o Only GF was taken 
o Took everything but the Groundwater Program 
o Also took extra $300,000 from the Diesel Grant Funds 
o Restored one LF position for the TMDL program 

30% Reduction Options: 
• LFO originally asked for 20% reduction options by December 1, 2008; 
• Co-Chairs asked for 30% in February as funding gap grew 
• Original budget asked for 10%; GRB took $3.1 M out of $4.3 M of GF 
• DEQ provided first 10% and offered up to 30%; total of $12.4 M of GF 
• DEQ offered $1.7 M in LF; none was taken in GRB 

Ways and Means Reduction Options: 
• $6.5M in GF taken; 13% reduction and 18.4 FTE 
• No LF reductions were taken 
• Details on spreadsheet 

And More: 
• Up to 24 furlough days - 4.5% pay reduction (impact not included) - details are 

under discussion 
• Rollback of top salary step implemented 7/1/08 for managers and discussion of 

rollback of new top salary step (scheduled 6/30/09) for represented staff. 
• Freeze merit (annual salary step) increases. 



Status of Legislation: 
(2-color handout) 

See 2-color handout for agency bills 

Other bills: 
• SB 38 - Greenhouse Gas reporting changes 
• SB 274 - Contested cases 
• SB 631 - Phosphorous in cleaning agents 
• HB 2080 - Gray water 
• HB 2213 -Adding DEQ to Oregon Invasive Species Council 
• HB 2625 - Boarding ships for ballast water inspections 
• HB 2714 - Continuing the Ballast Water Task Force 
• HB 2564 - VIP hours of operation 
• HB 3037 - Paint product stewardship pilot 
• HB 3369 - Integrated water resources strategy bill 
• HB 3500 - OR Emergency Jobs Program 

Next Steps: 

Next EQC meeting -August 2009 
• Post 2009 Session Updates 

o Review of approved bills 
o Status of budget 

• Implementation of 2009-11 Budget 

Questions? 
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Department of 
Environmenlal 
Qualily 

2009-2011 WAYS & MEANS RECOMMENDED BUDGET 

General Fund includes debt service 23,091,569 37,856,722 
Lotter Funds 3,779,400 5,019,593 
Other Fnnds 108,485,888 125,205,587 

35,360,617 30,656,615 
132,621,178 99,261,427 

on-limited 0 0 
Total funds 303,358,617 297,999,944 
Positions 804 826 
Full-Time E uivalent 773.89 797.31 

2009 LEGISLATIVE PROPOSALS 

38,511,854 34,048,257 
6,056,344 5,556,344 

145,399,205 141,740,980 
31,199,678 36,557,899 
124,595,548 189,073,148 

0 0 
345,762,629 406,976,628 

838 814 
807.28 790.13 

SB 80 Establishes a cap-and-trade program to reduce greenhouse gas emissions. Includes a process for program 
development and deadlines for rules, legislative reporting and approval. Expands greenhouse gas reporting 
and sets fees to cover administration costs. · 

SB 102 Requires statewide removal of old, high pollntiug aud uncertified wood stoves when a home sells. Allows 
the Environmental Quality Connnission to set standards for new woodstoves and other wood burning devices. 
Clarifies that trash, garbage and other prohibited materials may not be burned in the home. 

SB 103 Establishes a less costly alternative to traditional air permits for small businesses to comply with new 
air quality permitting regulations. Establishes a registration fee to pay for program implementation. 

SB 104 Technical correction to 2007 legislation that provides for Consumer Price Index (CPI) increases to Title 
V fees as originally intended. Removes the every two years requirement for establishing fee schedules and 
clarifies the CPI calendar year period. 

SB 105 Increases maximum penalty amounts for noncompliance with pollution control laws. Many maximum 
penalties limits have not been increased since 1973. 

SB 5505 State bonding bill 

SB 5521 DEQ budget bill 

HB2183 Phases out field burning in the Willamette Valley by 2011. Allows emergency burning in extreme 
hardship; increases fees; gives the Environmental Quality Connnission authority to restrict field burning in 
cmmties outside of Willamette Valley if needed to implement the Clean Air Act, improves smoke 
management coordination. 

HB 2184 Revises Oregon's beverage container return law, based on recommendations of the Bottle Bill Task 
Force established by the 2007 Legislature. Increases deposit to 10 cents in 2011; adds container types in 
2013; and establishes a return rate goal in 2015. 

HB 2185 New fee table for 401 Water Quality Certifications for removal/fill projects. Removes existing stah1tory 
exemptions for types of removal/fill projects that require a 401 certification and fee, and adds a new fee table. 

HB 2186 Authorizes the Environmental Quality Commission to adopt targeted strategies to reduce greenhouse 
gas emissions from key source sectors when safe, cost-effective alternatives are available. Priority sectors 
are transportation fuels (establishes a low carbon fuel standard), large engines (reduces idling and retrofits 
vehicles), and high greenhouse gas emitting commercial products (such as refrigerants). Compliments SB 80 
(Cap-and-Trade). 

@ 



POLICY OPTION PACKAGES 

110 Climate Change: Greenhouse Gas Reduction. Provides resources to develop and implement 
greenhouse gas reporting, a cap-and-trade program and other greenhouse gas reduction measures and 
incentives. Adds 10 positions (7.75 FTE). NOT APPROVED 

114 Implement New Federal Air Toxics Requirements. Provides resources to work with the 
approximately 2,600 newly regulated sources that will be required to comply with new federal National 
Emission Standards for Hazardous air Pollutants. Adds 9 positions (6 FTE). Funding: $872,297 OF 

116 Clean Air Transportation Collaborative. Provides funding for DEQ and Lane Regional Air Protection 
Agency to evaluate air quality issues and plan construction, public highways, roads and streets to avoid 
or minimize air quality impacts. Adds 4 positions (3 FTE). NOT APPROVED 

117 Field Burning and Smoke Management. Provides resources to implement HB 2183, including field 
burning rule development. Allows DEQ to recommend improvements to interagency coordination of 
smoke management programs. Adds 1 position (I FTE). NOT APPROVED 

119 Complete Title V Staffing Phase-in. Restores a regional engineering position, as agreed to in the 
2007 fee increase negotiations, to allow pennitting work to continue in a timely manner and to assure 
that facilities comply with permit requirements. Restores 1 position (1 FTE). Funding: $177,432 OF 

121 Ongoing Implementation of SB 737: Priority Persistent Pollutants. Continues 2 positions (0.75 
FTE) through June 2010 that are funded by a 2-year surcharge. Funding: $182,917 OF, $210,199 GF 

123 Drinking Water Protection. Continues 6 federally-funded positions (5.5 FTE) to implement drinking 
water protection strategies. Funding: $1,084,733 OF 

124 Clean Water State Revolving Fund: Adds 4 permanent positions (4 FTE) and restores 1.0 FTE to help 
municipalities with infrastructure needs and conduct EPA-required work for the program. 

Funding: $861,922 OF 

126 Coastal Beach Bacteria Monitoring: Continues 2 federally-funded positions (1.25 FTE) to monitor 
bacteria levels at Oregon's beaches. Funding: $216,197 OF 

127 Water Quality 401 Project Certification: Supports timely water quality review and technical assistance 
for removal/fill projects in rivers, lakes, streams and wetlands. Adds 1.5 FTE and restores 1.4 FTE 
(4 positions) on fees. NOT APPROVED 

132 Product Stewardship for Waste Products. Provides two positions to help DEQ develop product 
stewardship policy and to work with stakeholders to draft framework legislation for the 2011 session. 
2 positions (1.84 FTE). Funding: $277,890 OF 

140 Information Management Infrastructure. Adds an information services position ( 1 FTE) to help 
DEQ maintain current information systems and keep up with constantly evolving technologies. 

NOT APPROVED 

150 Environmental Information Exchange Network. Made permanent 3 federally funded positions (3 
FTE) for the National Environmental Information Exchange Network. Funding: $564,895 FF 

162 Water Quality Review for ASR Projects. Allows DEQ to ensure that aquifer storage and recovery and 
aquifer recharge projects improve water quality and work with WRD to develop a comprehensive water 
supply and quality strategic plan for Oregon. Add 2 positions (2 FTE). NOT APPROVED 

166 Restore Onsite Septic System Program. Restores 2.5 positions (2.5 FTE) responsible for technical work 
necessary to process applications in the 2009-11 biermium. Funding: $ 522,035 OF 

181/191 Clean Water SRF: Bond Debt Service & Loans and Bonds. Reauthorize bonds to leverage up to 
$45 million in federal funds to provide low-interest loans for community clean water projects, including 
wastewater treatments systems. 
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2009-2011 Initial LAB Budget, By Program 
$406,976,628 
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Operating Budget 
$212, 113,527 

52% 

2009-2011 Total Initial LAB Budget 
$406, 976,628 790.12 FTE 

Debt Service 
$20,084, 901 

5% 

Revolving Fund 8: 
Local Gov't Loans 

(Non-Limited) 
$174,778,200 

43% 
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2009-2011 Initial LAB Budget 
Operating Budget - $212, 113,527 

I/ 
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Other 
140,543,380 

66% 

--·· ·-------· -----..._ 

\~ '. . . i .q~~~.~~i~··:~·:[: 
~'~·'''···· .• ··.··· '. 29!~45::5:' 1.l'h··.·,· .. · ' 

~ 
.. · .. ' ., ' .• ·••'l·•"f ·. 14~), 

~~~~~· '.>·;t'·•••/'' 

Lottery 
5,556,344 

3o/o 



!Elact 8lieet 

2009-11 Ways & Means 
Approved Budget 
Background 
The following budget information reflects 
DEQ's initial 2009-11 budget as approved by the 

· Joint Ways & Means Committee on June 5, 
2009. The Legislature approves the final budget. 

DEQ Ways & Means Co-Chairs Budget 
DEQ's initially approved budget for 2009-11 is 
approximately $407 million, of which $195 
rni11ion, or 48 percent, is comprised of funding 
for loans to Oregon communities for clean water 
projects and debt service on bonds. The 
substantial growth in new funding for these loans 
from the Federal Stimulus package, coupled with 
increased demand from communities is welcome 
since these projects improve the quality of 
Oregon's water and have a positive impact on 
local jobs and the Oregon economy. 

The substantial increase in loans is directly 
responsible for an increase of 20 percent in 
DEQ's total budget relative to the 2007-09 
biennium, but these loan funds are pass-through 
funds only and cannot be used to provide any of 
DEQ's other environmental services. DEQ's 
operating budget for its core services consists of 
the remaining $212 rni111on. 

For DEQ's ongoing operations, the initial budget 
approves: 
• $29 .5 million in general fund, a 13 percent 

reduction and 18.4 fewer full-time positions 
compared to DEQ's 2007-09 Legislatively 
Approved Budget. 

• $5 .5 million in Lottery Funds, maintaining the 
same level of services as 2007-09. 

• $36.6 million federal funds, a $6 million 
increase driven mainly by federal stimulus 
money for leaking underground storage tank 
cleanups ($2.7 million) and diesel upgrade 
grants ($1.7 million), as well as a grant for 
maintaining the McCormick and Baxter 
cleanup site ($1.3 million). Most of the 
increase will be used directly in Oregon 
communities rather than funding DEQ 
services. 

• $140.5 million in other funds, mosttj.l"Ji·orn 
fees. The increase is driven by a $5.3 million 
increase in E-waste recycling budget to fund a 
contractor recycling program. 

In the initial 2009-11 operating budget, general 
funds make up 14 percent of the budget, lottery 
funds contribute 3 percent, federal funds provide 
17 percent, and feeS and other revenues provide 
the majority - 66 percent. 

2009-2011 Total Initial LAB 
Operating Budget 

(Ex.eludes Non-Llmlted and Debt Service) - $212, 113,527 

Othar 
140,543,380 

6S% 

The budget funds 790 staff (full time 
equivalents, or FTE), a net decrease of7.18 staff 
from 2007-09 levels. While general fund 
reductions reduced 18.4 positions, the budget 
also approved 10.34 new postions for continuing 
and new work. 

Air Quality Program budget 
The Air Quality Program's $54.9 million budget 
includes a general fund reduction of $2. l 
mi1lion, or 20.9 percent. The budget also 
includes $2.5 million in additional fee funding 
and a $1.l million increase in federal funding 
from a one-time federal stimulus grant. The 
budget supports 236.27 full-time employees, 
compared to 230.44 for 2007-09. 

Reductions. Air quality had a general fund 
reduction of$2.1 million which resulted in the 
following effect on program activities: 
• Reduced Clean Diesel grants ($1 million) and 

staffing for diesel reduction outreach ·and grant 
administration (2 FTE). 

• Reduced air quality technical assistance to 
small businesses (0.5 FTE). 

• Eliminated one air toxics monitoring site in 
Medford (I FTE). 

• Reduced enforcement work on open burning 
violations (0.5 FTE). 

• Reduced general fund support for Lane 
Regional Air Protection Agency ($74 K). 

~ 
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Slam of Oregon 
Department of 
Envlronmental 
Quality 

Office of the Director 
811 SW 6°1 Avenue 
Portland, OR 97204 
Phone: (503) 229~5696 

(800) 452-401 l 
Fax: (503) 229-6762 
www.oregon.gov/DEQ 

DEQ is a leader i11 
restoring, maintaining and 
enhancing the quality of 
Oregon's air, land and 
water. 

Contacts: 

Dick Pedersen 
Director 
(503) 229-5300 

Greg Aldrich 
Government Relations 
Manager 
(503) 229-6345 

Last Updated: 06109109 
By:M.Aeme 
DEQ 09-MSD-005 



• E1irninated support for mu1ti-state air quality 
modeling center, which provides technical data 
for air pollution reduction work. ($206 K) 

. Highlights. Even though the Air Quality 
Program had general fund reductions, the 
program received authority for the following 
new and continuing work: 
• Permitting, enforcement and teclmical 

assistance for new sources subject to 
recently adopted federal regulation for 
hazardous air pollutants. 

• Develop and implement a new greenhouse 
gas reporting program for Oregon, supported 
by fees on program participants. 

• Restore an engineering position for Title V 
permitting and compliance work. No new 
fees. 

• Restore a diesel grant administration 
position and some of the diesel grants using 
one-time federal stimulus funding. 

Water Quality Program budget 
The Water Quality Program's $59.3 million 
budget includes $19.8 million in general fund, a 
4.6 percent decrease from 2007-09. The budget 
also includes $5.6 million in lottery funds, $12.3 
million in federal funds, and $21.7 million in 
fees. The budget funds 239 full-time employees, 
compared to 241.45 for 2007-09. 

Reductions. A $1.7million general fund 
reduction, eliminating 8 FTE from the program, 
will affect water quality activities as follows: 
• Eliminated the Oregon Plan biomonitoring 

program ( 4 FTE). 
• Reduced communications and outreach (1 

FTE). 
• Reduced program support (1 FTE). 
• Reduced storrnwater program (2 FTE). 

Highlights. Although the program had general 
fund reductions, DEQ also received authority for 
the fo11owing new and continuing work: 
• Support ongoing implementation of Senate 

Bill 737, including providing technical 
assistance to municipal wastewater 
treatment plants that need to develop toxic 
reduction plans, developing guidance 
documents, reviewing the persistent 
pollutant plans submitting and incorporating 
those plans into permits. 

• Assist municipalities on water and 
wastewater infrastructure and opportunities 
for reducing their carbon footprints; conduct 
work associated with the required EPA 
Clean Watersheds Needs Survey; and 
conduct additional outreach and marketing 
for the program, which EPA has requested. 

• Restore 2.5 positions in the Onsite Septic 
System Program that are unaffordable in the 
2009-11 biennium. 

• Continue federal funds to protect drinking 
water in Oregon. 

• Continue federal funds to monitor bacteria 
levels at Oregon's coastal beaches. 

Land Quality Program budget 
The Land Quality Program's $73.4 million 
budget includes a general fund reduction of $1.4 
million, a 56 percent decrease, from 2007-09. 
The budget also includes $56.7 million in other 
funds and$15.6 million in federal funds. The 
budget funds 229.13 FTE,just short of the 
229.94 FTE approved for 2007-09. 

Reductions. The Land Quality Program had a 
$1.4 million general fund reduction, which 
affects program activities as follows: 
• Reduced hazardous waste compliance 

inspections (I FTE). 
• Reduced hazardous waste program 

management (1 FTE). 
. • Reduced hazardous waste technical assistance 

(lFTE). The program saved additional general 
funds by shifting FTE to other funding 
sources, making program work, primarily in 
the hazardous waste program, more reliant on 
fee funding. 

Jn addition, $957,000 of orphan site cleanup 
program funds will be used to pay a portion of 
general fund debt service, reducing the amount 
available to clean up contaminated sites. 

Highlights. The budget authorizes development 
of product stewardship policies and programs, 
funded with existing fees. 

Cross Program 
Cross progr'am is not a program, but a budget 
structure for funding activities crossing more 
than ·one media (air, land or water). 

Reductions. The Cross Media Program's general 
fund budget was reduced by $169,000, which 
affects program activities as fo11ows: 
• Reduced Economic Revitalization Team 

support of Oregon communities (.60 FTE). 
The FTE will be redirected to environmental 
Work in other DEQ programs. 

Highlights. DEQ received continued federal 
funding for positions working on the National 
Environmental Exchange Network. 

Agency Management 
Reductions. The Agency Management Program 
is funded by a surcharge on the air, water and 

(ff) 



land quality budgets. Due program budget 
reductions, the Agency Management Program's 
budget is reduced by $1 million and 55 FTE' 
The reductions affected activities as follows: 
• Eliminated senior policy support for high 

priority environmental issues (l FTE). 
• Eliminated policy support for performance 

measure coordination (1 FTE). 
• Eliminated support for Communication and 

Outreach and Human Resources (1.5 FfE). 

• Eliminated grant coordination (I FTE). 
• Eliminated an Accounting position (I FTE). 

Alternative formats 
Alternative formats (Braille, large type) of this 
document can be made available. Contact DEQ's 
Office of Communications & Outreach, 
Portland, at (503) 229-5696, or toll-free in 
Oregon at 1-800-452-401 l, ext. 5696. 



30% General Fund Reduction Options -Annotated for Co-Chairs Budaet 05/18/09 
Oregon Department of Environmental Quality 
2009 ~ 2011 Biennium Agency Number: 34000 
Options without shading were recommended by the Ways & Means Co~Chairs budget for reduction/elimination from DEQ's budget. Shaded options will remain in the DEQ budget. 

· Detail of 30% Reduction to 2009-11 Essential Budget Level . . . 
.· . . . • . 

1 i 2 i 3 i 4 

Priority 
(ranked with 

lowest priority 
first) 

0 t ! Prgm/ 
ep i Div 

2 2 

4 4 

5 1 

6 

Dept. 
Initials 

Prgm. or 
Activity 
Initials 

DEQ AQ 

DEQ AQ 

DEQ AQ 

DEQ WQ 

DEQ LQ 

5 

Program Unit/Activity Description 

LRAPA 

2007-09 Partial Implementation 
Reduction Included as Part of GRB 

Diesel Grant Funds 

2007-09 Partial Implementation 
Reduction Included as Part of GRB 

AQ Reduce Small Business Assistance 

2007-09 Partial Implementation 
Reduction Included as Part of GRB 

Eliminate Oregon Plan Biomonitoring 

2007-09 Partial Implementation 
Reduction Included as Part of GRB 

Reduce HW Compliance Inspections 

2007-09 Partial Implementation 
Reduction Included as Part of GRB 

6 7 8 9 10 11 12 

GF LF OF NL-OF FF NL·FF TOTAL FUNDS 

73,690 $ 73,690 

606,045 $ 606,045 

132,000 $ 132,000 

860,888 $ 860,888 

. 

264, 122 $ 264, 122 
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l 13 l 

Pos. 

0 

0 

0 

4 

14 16 

FTE Impact of Reduction on Services and Outcomes 

LRAPA would reduce sampling frequency of its only air toxics monitor, putting the data 
reliabiility for trend analysis in question. LRAPA would also reduce compliance work 

0.00 and complaint response related to open burning and residential wood heating in the 
Eugene-Springfield area where PM 2.5 concentrations are close to exceeding the 
federal standard. 

Diesel particulate matter ranks in the top three air toxics of concern in Oregon. 
0.00 Cutting 60% of the General Fund grant funding would deminish the public health 

benefit from diesel emission reduction grants. 

Reduces most of the technical assistance to small, non-permitted businesses that are 

0.50 
not required to comply with the federal Clean Air Act. With only .25 FTE state-wide 
remaining after this cut, it would lead to more pollution in the environment and a higher 
health risk to the public. 

DEQ would no longer be able to meet monitoring commitments to the Oregon Plan as 
part of the Coastal Coho Recovery Plan. This work includes: 
• Coordination Vl'ith and training ODFW crews on the collection of temperature data at 
21 locations and macroinvertrbrate samples at 160 locations along the coast. 
• Processing, analyzing and reporting on the information associated Vl'ith the data 
collection in the 21 coastal coho population unitS. 

4.00 • Supporting the collection, analysis and reporting of additional ambient sites on the 
Oregon coast. 
• Providing technical assistance to other agencies on related programs that collect 
water quality and biological data to determine the effectiveness of management 
activities. 
·Facilitating macroinvertebrate data processing and analysis from watershed councils. 
• Participating in the Oregon Plan Core team or Monitoring team meetings. 

Reduce HW inspection staff by 1 FTE, or approximately 1 Do/(). This would result in: 
• approximately 26 fe\IVer inspections of regulated generators per year (8 Large 

1.00 Quantity and 18 Small Quantity) and 
• a reduced ability to respond to complaints (about 10 - 20 fewer complaint 
inspections) 

1st 5°/o 
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Oregon Department of Environmental Quality 
2009 - 2011 Biennium Agency Number: 34000 

Options without shading were recommended by the Ways & Means Co~Chairs budget for reductionle!iminatlon from DEQ's budget. Shaded options will remain in the DEQ budget. 

Detail of 30% Reduction to 2009-11 Essential Budget Level 

1 ' 2 l 3 i 4 l 5 i 6 ' 7 i 8 1 9 ~ 10 i 11 i 12 J 13 i 14 16 ' ' 

Priority Prgm. or 
(ranked with Dept. 

Activity Program Unit/Activity Description GF LF OF NL-OF FF NL-FF TOTAL FUNDS Pos. FTE Impact of Reduction on Services and Outcomes 
lowest priority Initials 

first) Initials 

. · .. ·. . · .. ... . ·. .. · . . 
,',''' · ... . . .. · . Elirriinates neWozolie and fine particulate monitoring' provided' in th_e-_2007"".2009-

\ I 
. 

. . .. . . .. . : . ..· . . _ budget. 
' .... · 

-R~~ilice '9iohe, Fine- P8rtfoviat9 
· . Lost rrionitors include: AH Easterrl 0feg6n ozone monitors-at a timBc-when EPA has .. 

·.· ., ·. . . . ... . I 
. I .· ..... I · . .· ti9htened:the stanOard. .· 

M6-nitorfh9 . . 

DEQ··· ' I Fine particulate-'i11onifors_ in.Madras; Redmond, McMinnville: 8nd--a b0ckgroUnd_site 7 .· 5 AO 
• 

308;000 . $ 308;000 I 2 1.50 
n·ear Klani~th Falls, , _ __ _ _ _ _ _ _ _ --_ _ _- ___ _ : •· ·' 

. ·. •••• .. . . 
•••• 

' . 
•• - All si_te_s, (except t_he b_a_ckground site) a_r~ __ at risk_Q_f exceeding the st8ndai-d_ and are 

I 
·. 

Reduction lncludeid as Part:O{GRB . I ' . · .. · .. . 
. . 

I 
lfkel_y ab_o~ethe_ heal_th level of concern. _ _ _ _ _ _ 

· ... I 
•• .· I I I Loosing the b~ckground-site for Klamath Falls will ma_ke_develoment 6f ah . ·· .. ·. . 

.·. I .... · implementation strategy for this non-attainment area more difficu_lt- _- : · .. · .. . . .· . .. .. . · .. . ·. 
• . . 

. · .. · . . 
•· .. . . · . .· 

• - -- - - - - - ---- -- -:- -- - -- ·- -- ' .. . .· . .· .. _ Eliminates _an· A_Jr Ouality _Pfan_ner d_eveloping and _coord_fna_ting _.fine_ p·a_rticUla_te aild - --
I . . I . 

. · . .·. . 
• - ozone_ red_ucfion :~trategies_ an<l carrylng:out _mandatory CAA requi~ements f?r_ n_ew __ _-_ 

·.·.· .. · .. ' 
•• 

· ... . 
federal standards, _.De:lays ~rk to develop an_ air quality_ plan for __ retur_ning Klamath. _-_ . · . 

ReduC~-FJhe Pa·rtrCµla,te-Pla,niling ·. 
. 

• 
. 

..... '• . , . Fall'.s air to· h_e_althy levels.- E_xtend_ed_viola_tion of the fine:pa_rticulate _sta~d_ard_ _: 
' 8 6 DEQ AQ 

I 
182;000 ·. $ 182,000 1 I • 1.00 .. .·· .· .· 

Reduction Jn eluded as Part ofGRB · ..... I . •. ·.• . · .. · ·. _ne_g_atNely_irripact_s public-health _apd e_conomic deve_l_opment in the-area.-_- __ P_ostpones----
·. .. 

pollution preventi_on __ ou_trea_c_h_-and.strategy developme_nt_i~ Qregon.communitie_s at_risk 
· ........ I . .. . .· .· • •• .. .. of~i_olating ffideral_ s_tand_ar_ds_ and slows _the lrnp!emerttation of CM re_qufreme·nts_ . .· . . I • . man_dated_ -by new standard_s. ·•· . . ·. •·. • ••• . ' .· •• 

. . · . . · .. . . .. . . . . .. I ... . •... . · . . .· . -- - - - : - .... ·• < 
. 

Reduce clean diesel outreach work aimed at recruiting fleet owners to clean up their 
diesel engines. 

Reduce Clean Diesel Outreach Work includes marketing the state's tax credit program, coordinating entities to take 
2nd 5% 

10 7 DEQ AO 458,000 $ 458,000 2 2.00 
advantage of state and federal grant programs, promoting idle reduction strategies 

2007-09 Partial Implementation and participating in the development of a regulatory program. 
Reduction Included as Part of GRB Diesel particulate matter ranks in the top three air toxics of concern in Oregon. 

Loss of staff would most likely reduce Oregon's success in obtaining and 
administering grants. 

Eliminate 1 Air Toxic Monitoring Site Eliminate a Medford air toxics monitoring site. Loss of this background site will make 

11 8 DEQ AQ 218,000 $ 218,000 1 1.00 
interpretation of air toxics data from the population orientated site in Medford more 
difficult. Long term, DEQ would move this site to other communities with air toxic 

Reduction Included as Part of GRB levels modeled to be above the health benchmarks. 

Reduces the availability of tecnical data needed to reduce fine particulate. NW 

12 9 DEQ AQ 
Eliminate Support for Regional Air 

205,660 $ 205,660 0 0.00 
AirQuest is a technical collaborative with WA and ID to produce meteorological and 

Quality Modeling Center dispersion modeling used for burn bans and air quality plan development. Replacing 
this information on our own later for PM2.5 and ozone plans would cost more. 

Eliminating all remaining GF grant funding will prevent diesel engine retrofits and 

13 10 DEQ AO Eliminate General Fund Diesel Grants 421,995 $ 421,995 0 0.00 
repowers that dramatically reduce diesef particulate emissions and public health risks. 
This funding was match for DERA grants and other competitive federal grants, so 
federal funds will be lost as well. 

Shift .90 of a policy position to fee funding. This will enable the program to continue 

14 4 DEQ LQ 
Hazardous Waste Policy Devopment & 

257,396 (218,164) $ 39,232 0 0.00 
haz. waste policy development and interpretation during 09-11, when there are 

Interpretation (LQ) several policy issues to be addressed. It will, however, limit funds available to fund the 
program in2011-13. 
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30% General Fund Reduction 0 tions - Annotated for Co-Chairs Bud et 05/18/09 
Oregon Department of Environmental Quality 
2009 - 2011 Biennium Agency Number: 34000 
Options without shading were recommended by the Ways & Means Co-Chairs budget for reduction/elimination from DEQ's budget. Shaded options will remain in the DEQ budget. 

Detail of 30% Reduction to 2009-11 Essential Budget Level 
2 3 4 5 6 7 8 9 10 11 12 13 14 16 

Priority 
(ranked with 

lowest priority 
first) 

15 5 

16 6 

17 

18 

19 2 

20 7 

21 8 

22 3 

Dept. 
Initials 

Prgm. or 
Activity 
Initials 

DEQ LQ 

DEQ LQ 

DEQ XP 

AQ 

Program Unit!Activity Description 

Hazardous Waste Program Management 

Shift additional Hazardous Waste FTE to 
fees 

Shift Part of Economic Revitalization 
Team (ERT) to alternate funding 

GF LF OF 

298,247 

240,917' (200,764) 

168,995 (154,629) 

NL-OF FF NL-FF TOTAL FUNDS 

$ 298,247 

$ 40,153 

$ 14,366 

$ 111,947 

Pos. 

0 

0 

FTE Impact of Reduction on Services and Outcomes 

1.00 Eliminate one manager position. 

0.00 

Shift an additional 1.13 FTE of hazardous waste program FTE to Other Funds, funded 
with available fee balances. This would enable the program to continue the work of 
these positions through 09-11. Continued affordability will be evaluated as part of 11-
13 budget development. 

o.oo Shifts ERT funding for 0.6 FTE from the General Fund over to fee funding 

(8,665) Air Quality Enforcement 120,612 o.50 Loss of Enforcement staff will eliminate DEQ's abiliity to take enforcement on open 
1-----1---------------+------+------+-----+-----+-----+-----if--------jl----+----!burning violations discovered through complaint response, and less enforcement of 

hazardous waste violations, including improper disposal. Loss of this resource mens 
there will be reduced compliance with legal requirements, less civil penalty money 

1----+---------------+------+------+-----+-----+-----+-----1>--------1f----+----1contributed to the GF and fewer Supplemental Environmental Projects funded by 

DEQ WQ WO Enforcement 18,740 $ 

LQ Hazardous Waste Enforcement 121,018 (22,024) $ 

DEQ WQ Communications and Outreach 223,014 $ 

DEQ LQ Orphan Site Cleanups (LQ) 102,000 $ 

DEQ LQ Hazardous Waste TA (LQ) 256,968 $ 

DEQ WQ Water Quality Program Support 149,284 $ 

18,740 

98,994 0 

223,014 

102,000 0 

256,968 

149,284 

0.00 

0.50 violators. 

DEQ would reduce communications and outreach support for the agency. This 
means: 
• Reduced ability to produce informational materials such as nevvs releases and fact 
sheets on local environmental issues. 
• Reduced support and expertise for public meetings and public outreach efforts 

1.00 regarding permitting in communities. 
• Reduced ability to work directly with local communities and local governments in 
public education campaigns to reduce non-point source pollution. 
• Reduced ability to cover and communicate local environmental enforcement actions. 
• Reduced ability to educate and communicate with the public about toxics in the 
environment and climate change issues. 

This option would use proceeds from the 2008 orphan site bond sale to pay General 
Fund debt service, instead of for cleaning up sites. Identified orphan spending needs 

0.00 for 2009-11 already exceed available revenues, and there is no reserve for 
emergencies and as-yet-unidentified high priority sites. This reduction would worsen 
the budget shortfall. 

1.00 

1.00 

Reduce HW technical assistance staff by 1 FTE. This would result in: 
• 56 fewer technical site visits a biennium and 
• a reduction ln statewide training sessions. 
Site visits and training sessions help predominately small businesses reduce the use 
of toxics, comply with complex regulations, and improve overall environmental 
performance. 

Reduces administrative support for the water quality program. This work includes 
filing, copying, mailing, scheduling and database work. This means that existing staff 
will have less administative support and may not be able to fully focus on technical 
work. 

,~, ,.;;IJ.\11.i: ::;: ~ 11 : ·;:; i; 1~~~e~~m~~11ri~~J~ve~~1~i2 rre~~~~!~!1!1~~~~1~zg;;~i.~~/:r~~Tr 
·-~--:Cqlh~Ct_-:~~~::-~ri:~Jy~:e:·9~_ry __ e_ra~9r.-~nd -~_sle, d~t,~--6_~~5,~f)' to:;~va_r_~at:: p~O-~r~·r;ri ____ :-_-.:: 
P~09f-~~S,i-: ::_.-,,·:-,:_:--_-:):-:--;---.; _ -,:· __ --: _ -:.-:'-,-;_,.-: :, _- __ ;; :.-::':_·;-_'_---'.-:--_----:- __ -::.,-:-__ _-_ --- -:_: __ :_---:-:::_-: __ :-.-~:-.-::_-_-:--
~ J~~-9HfyJinpro:Vf3_1tl_~~--t,s:_;___:_0 

:, _;-:·:---' __ ::- --:· __ :-:--:- __ -:-----,:-::::'-:-:_:·_>:: _,_-::--:-_':;:- _: _ _---:-:'.;: ;,:: _:-: -_ ::',::_ -::·:_> ___ _--_,; 
i---r~~p9~tftO,, __ ~~A'_s/e_q~~-StS-_fO_r-,tnt°-rmationi_·a_ni'.I-,::.;~:_- :_::::_->-_:----,";-:_/---:>:-~:<- -::< _--- .. ;:·:-- __ <:'._-: 
~_-flK_.~_a!<lf/a,~e-R~_~!_e:n,~1 --~o-~p-~o_riji~lh9 data -q~~Jity_._::_-_-:,_-;:-:'.:- -<- ,::,:-: _ _- -_.-_;:_ ---_-:-:--:_:_;- _: <-::-~::,·<--~-: 
T~_ 99,y~r m1~Jtlll!_m: davrm:~r)_?_~_e_rn_~pt:fWi~t!i;>r\~J.,~:--iijo~1d O_e __ ~d-_to r~~-~cEl_TftSqu~s 
d~v9_ti:id' t? _P~9~f~_rJ1:_:imprqve~~-_n_tS;: _PQ!_lCy tjey~lpp~ep~.:-_~il-d _:r~_l_a_~e_d ~ctlvities, :-
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30o/c G 0 en era IF un e uc1on d Rd f 0 f •P ions - A t t d f nno a e or o- airs C Ch. B d t 05/18/09 u1ge 
Oregon Department of Environmental Quality . 

2009 - 2011 Biennium Agency Number: 34000 
Options without shading were recommended by the Ways & Means CowChairs budget for reduction/elimination from DEQ's budget. Shaded options will remain in the DEQ budget. 

Detail of 30% Reduction to 2009-11 Essential Budget Level 
1 ~ 2 i 3 i 4 1 5 ' 6 i 7 1 8 1 9 1 10 j 11 i 12 i 13 l 14 16 

Priority Prgm. or ! 
{ranked with Dept. 

Activity Program Unit/Activity Description GF LF OF NL-OF FF NL-FF TOTAL FUNDS Pos. 
[ 

FTE Impact of Reduction on Services and Outcomes 
lowest priority Initials ' 

Initials ' first) I 
DEQ would not be able to meet the commitments made for the Stormwater program. 

500,000 $ 500,000 3 2.75 Specifically, DEQ would: 
• Reduce inspections in the stormwater program by 50 percent 
• Reduce permit issuance. This means that all stormwater permit issuance will be 

24 4 DEO WO Wastewater Permitting (WO) delayed. ,, . -', '- ·- --- " -- - :::.;: - · .. . .· ' ·.· .. .. . 
- \ _; __ - .: 

' 
.. ·• 

.. .. ·· .. 
• • Eliminate work to develop approaches for eliminating dual regulation (DEQ and 

•• ·•·. .· I 
' ' I municipalities) of stormwater from construction sites 

485,426 ·.'. ' $ 485,426 a, 2:75 

····· 

' .· •Delay issuing the 1200C general permit (for construction activities). The permit 
' 

••• ' 
. 

' 

; . expires December 31st, 2010. 
I .. ' '·• 

.· 
.:. : _, -- -- ' . ' ·.· .. . · ... .. .· . ... · .. . ·. ·. 

• ' . 

Use Hazardous Substance Possession Fee fund balance in excess of amount 

Orphan Site Cleanups - Hazardous 
required for the fund's share of orphan debt service to pay for a portion of GF debt 

25 1D DEO LO 
Substance Possession Fee 

300,000 $ 300,000 0 0.00 service. These funds would otherwise have been spent to support orphan cleanup 
work. Instead, DEQ will use other fund sources to subsidize administrative and 
overhead (e.g., rent) costs of the orphan program. 

4th 5% 
This option would use more of the proceeds from the 2008 orphan site bond sale (see 
Option 20) to pay General Fund debt service, instead of for cleaning up sites. This is 
the maximum amount of proceeds that can be used for debt service under IRS 
regulations. Identified orphan spending needs for 2009-11 already exceed available 

26 11 DEO LO Orphan Site Cleanups (LO) 555,000 $ 555,000 0 0.00 
revenues, and there is no reserve for emergencies and as-yet-unidentified high priority 
sites, This additional reduction would significantly worsen the budget shortfall, 
jeopardizing public health and investments made to clean up contaminants. At this 
level, cuts would be made to operations and maintenance (O&M) for already-installed 
cleanup remedies, federal match obligations and/or investigation and cleanup of highly 
contaminated sites where a remedy has not yet been installed. 

_: -- -- .·.· . ) .· 
' 

.·. .·· ··.1 
.. 

.• 
. . ' .. ,. 

•• 
. > .. .. ' .· .. se:cause_ LRAPA has- alrea_dy recelve_d_ cuts 1n_ lo Cal_ Qu_es and-SeneraJ fu_nd, :this- cut .. 

' 
' I'.: -_: :-

1;s + 
,· . .. . ' woU.ld result In an a.cross the board reduction through a furlough (9 days) or other ·. 

111 
. > ' 

.· ' 
.27 I OEQ LRAPA ·. ' 

57;895 . .. I .$ 57,895 ·. 0 0.00 m~chanisrn. __ lt_w_ollld reduce_ th~ "amount of l_~_spe_ct!ons; ai_r • ' 
•• 

·.· 
·.• .. . 

1 ....••.• 

I ·· .. ·.· . i ' . ' 
monitorlngf_r~p-0rtlnglfor~casting, cornpl~!nt respOf\1:ies,: p_enn'its 'lss-ued; ·enforeernent _ 

I ' . .·.·· .. 
••••••••• 

' .. . . '·· .. '·· .. • 
- -" -- ... ·· I' > . .'. ,. ' 

.. .. 
actions; grant-applications, _ope_n office hours;_ - - - --- ' -_ --- - - __ ,, -, __ . . ·. .. ... ' .· .. . ' .. ' 
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30% General Fund Reduction O tions -Annotated for Co-Chairs Bud et 05/18/09 
Oregon Department of Environmental Quality 
2009 - 2011 Biennium 
Options without shading were recommended by the Ways & Means Co-Chairs budget for reduction/elimination from DEQ's budget. 

Detail of 30% Reduction to 2009-11 Essential Budget Level 
2 3 4 5 6 7 8 9 10 

Priority 
{ranked with 

lowest priority 
first) 

Dept. 
Initials 

Prgm. or 
Activity 
Initials 

Program Unit/Activity Description GF LF OF NL-OF FF 

Agency Number: 
Shaded options will remain in the DEQ budget. 

11 .\ 12 13 14 

NL-FF TOTAL FUNDS Pos. FTE 
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34000 

16 

Impact of Reduction on Services and Outcomes 

5th 5% 

L_ 
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30% General Fund Reduction 0 tions -Annotated for Co-Chairs Bud et 05/18/09 
Oregon Department of Environmental Quality 
2009 - 2011 Biennium 
Options without shading were recommended by the Ways & Means Co~Chairs budget for reduction/elimination from DEQ's budget. 

Detail of 30% Reduction to 2009-11 Essential Budget Level 
2 3 4 5 6 7 8 9 10 

Priority 
{ranked with 

lowest priority 
first) 

32 7 

33 14 

Dept. 
Initials 

Prgm. or 
Activity 
Initials 

Program Unit/Activity Description GF LF OF NL-OF FF 

Agency Number: 
Shaded options will remain in the DEQ budget. 

11 12 13 14 

NL-FF TOTAL FUNDS Pos. FTE 

1,046,224 4 

249,159 

34000 

16 

Impact of Reduction on Services and Outcomes 

R~auces_ffnp-1_eriient'8.t1ein\v0rt< a~socieit~·d:Withiii0 Wm_aiiiet_t_e:JMDL_:: _This-work 
incli.ides: - · -

~ :PrOvi_diti'g: t~ChriiCa1 __ as'Sisf~n-C_e to :10~_1 corilITiunfties, ,~t~_rsh~d- ~6u~i!S;, _l_oi:ial -
governmerits~- other state.a9_encies,Je_deral ageh,cle~. -bus1nes_8-~;-_cltizens, a~_d: o_ther 
groups:_in:the:·wmarnet_te-BashJ for implementing, watershed restoratiOn and poHution_ 
control act!vitl~s _ :_- : ,-- _ :: __ _ ___ _ _ _ _ __ _ _ .c·: 
'CoUecting _and analyzi_ng_ lt)ercury data to ensure_ oi::o. -ccirrirnunit_res_ arid other 
st_akeholder5: ca,n better under~tand ho\¥ ~e,rcury affecis the- environment and make 
ctisf-effecUve, decisions about mercury- reduction strategies. 

This mduCtion 'Optlon·-packaSe iildudes a ma_nag·er- pdsition, 

Th fa wou_ld_ cu_tthe,· aJ_r toXJcs rnon_i_tor in Salem :o_r_ ~ 5-e90nd :i11onitOrJnJAedford: __ -Th_is, 
togeth~rv_lith pu_t~ already _tak~n,_ woUld sign_mcantly.u,nd_e_rmrn~ DE:Q,'s,-air_toxic_s 
mon,ltoring ·effort-: The_ rr,ion_i_tors i_t\M_edford _and Salem_ ~re added ,i_fl _the -2007- bu_dQet 
in: reponse to subStantial pu_bnc interest- and re_m9ving_ the: monitors _will u_n:ctercut 
expectatiohs. 

DEQ wouldp9:-l9n9_er d_<fWoH(itssoCi.afed With a_ny_oif~e_Gi-p_Undwaier:rvianag~fnent 6th 5°/o 
A.reas (GWMAs)that are located in the. Lower Umablla Basin, Northern Malheur 

34 z 

35 15 DEQ AQ 

36 8 DEQ WQ 

- " -
RedUGe- <:;ioi.iiid\.vatef Pi-oteCtrcii1 
Program 

Air'-QUallty-Ei'nissicin- lri_ventoty 214,462 

229,094 

12,349,985 : 
Positive numbers are reductions to the 2009-11 budget, negative numbers are limitation increases 

Summary Co-Chairs Corrected for G18 
AQ 2,357,020 2,236,002 
WO 1,733,186 1,733,186 
LQ 1,317,650 1,438,668 
XP 168,995 168,995 
Debt 957,000 957,000 

Total 6,533,851 6,533,851 

891,993 

214.462 

244,202 

$ 11,779,587 

Y:\0911 Budget\0911 LAB\DEQ 2009-11 GFLF 30% Options Annotated CoChairs 2009_05_19.xlsxDEQ 2009-11 GFLF 30% Options Annotated CoChairs 2009_05_19.xlsx2009-11 Reductions 30% GF 

4 

46: 

County, and in .the Southern WUJame!te Valley, Thewor.k associated 'M!h the GWWlAs 
iliclUd'eS: 

4,00 ~ lmp_1ementati_on ()f Grouhdwater:Mana'geinerlt Areas v..hCre the-_wat€ir qualityl1a_s 
been _d_egradect,:be_nefici_al 1,1ses,-_are seriously i~paire_d1 and_ public health tnay be_ at 
ris~ ln part from non point_ source grou_n_mvater po_nufion_ 
• Technical _assistance _to communities and wat_ershed coUncilS _-enga_ged. iri 
groundwater-pollution:preventiob ·efforts.-

1.00 

1.00 

42.09 

o·e1ays_ iri: aktox1Cs a_nd. PM2.S planriing wofk: Emi_SS_iOn inV-Srito'ry _is_-the sdenUfrC 
underpfnnl_ng_.of :air_ q~afity_ pla_nning, -lnclu?in_g identfficatipn· of .sources, determining 
baseUne emission_ levels; evaluating-the_ benefitS:_Ofproposetl: emission reduction 
strategles'._an_d:_meet_ing federal_techn_ica_I requirements~ _With.fewer resources, D_EQ 
will have to delay planning_ efforts to reduce-air quality heal_th-impacts. 

Reduces enfo-rtement capabll_itii;,s for Water"quautY VtOlktlOr\.s .. Thi£i ·nieans tt:iere will 
be_ reduced coniplian_Ce _with_legal requirementS-,- leS-!:i _cifvil pi;trialfy mon·ey_ Contributed to 
the .General Fund, and fewer. Supplemental. Environmental Projects funded by 
Violators, 

Corrected for G18 
4 4.00 

10 8.75 
3 3.50 
0 0.00 
0 0.00 

17 16.25 
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Oregon Department of Environmental Quality 
2009 - 2011 Biennium 
Options without shading were recommended by the Ways & Means Co-Chairs budget for reduction/elimination from DEQ 's budget. 

Detail of 30% Reduction to 2009-11 Essential Budget Level 
1 2 3 4 5 6 7 8 9 

Priority 
(ranked with Dept. 

lowest priority Initials 
first} 

LF0:09-11 

Prgm. or 
Activity 
Initials 

Detail of 25% Reduction to EBL 

Program UniUActivity Description GF LF OF NL-OF 

Agency Number: 
Shaded options will remain in the DEQ budget. 

10 11 12 

FF NL-FF TOTAL FUNDS 

$ 555,598 

13 

Pos. 

' i 
2 ~ 

' J 

J 

14 

FTE 

2.00 

34000 

16 

Impact of Reduction on Services and Outcomes 

DEQ would no longer be able work on the development.of the 
. Willamette Basin TMDL that is scheduled to be reviewed in 

2011. This means that preliminary monitoring and 
background work would not begin in 201 o. The work. 
includes: 

• Modeling & TMDL Development 
• Stakeholder Coordination & Outreach 
• Recalculation of natural thermal potential, including 
upstream of dams 

. • Recalcula~lon of waste load Bllocations for permits 

----~------~-~-----------~---~-~-----------

!)55,598 

DEQ would no longer be able work on the development of the 
Yamhill and Umpqua Basin TMDLs that are scheduled to be 
reviewed in 2011. This means that preliminary monitoring 
and background work would not begin in 2010 .. The work 
includes: 
• Modeling & TMDL Development · 

. • Stakeholder Coordination & Outreach 
•Recalculation of natu19lthermalpotential, including 
upstream of dams.. · · 
• Recak;ulation of Wa$le load applications for permits. 
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State of Oregon 

Department of Environmental Quality Memorandum 

Date: 

To: 

From: 

Subject: 

May 22, 2009 

Agenda Item M, Informational Item: Composting Facility Rulemaking 
June 18-19, 2009, EQC Meeting 

Purpose ofltem The purpose of this agenda item is to provide EQC with updated 
information regarding proposed amendments to solid waste rules 
governing composting facilities. 

Background Composting facilities are operations that process certain organic 
feedstocks into a finished product called compost. The most commonly 
used feedstocks for composting are yard debris, wood waste, manure 
and food waste. Composting can be an efficient method for recycling 
organic materials that might otherwise be disposed of in a landfill, and, 
by avoiding anaerobic decomposition, it prevents the release of 
methane, a significant component of greenhouse gas. The use of 
compost offers numerous benefits: when incorporated into soil, it can 
improve soil tilth and fertility; it can provide a more stable form of 
nitrogen less susceptible to leaching into water supplies; and on heavy 
soils, compost helps reduce compaction and increases infiltration. 

Composting also contributes to achieving the state's solid waste recovery 
goal of 50 percent by 2009. In 2006, 41 permitted composting facilities in 
Oregon composted over 591,000 tons of feedstock, which accounted for 
15 percent of all solid waste diverted from landfills. 

DEQ supports and encourages composting. At the same time, we are 
aware that, if not conducted in the proper manner or if conducted at an 
improper location, composting presents potential environmental 
problems, most notably possible contamination of surface water and 
groundwater. 

DEQ initially proposed amendments to the composting facility rules in 
January 2008. The solid waste program conducted extensive discussions 
internally and with interested persons to resolve contentious issues 
brought up during the public comment period. The rule amendments now 
proposed provide more streamlined, risk-based permitting and greater 



Agenda Item M, Informational Item: Composting Facility Rulemaking 
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Key Issues 

environmental benefits. DEQ believes the proposed rules will ensure 
protection of public health and the environment while allowing 
Oregon's composting industry to grow. 

• Stakeholder groups have traditionally disagreed about regulation of 
agricultural composters. Agricultural composters want the ability to 
use significant amounts of non-farm feedstocks in their operations. 
Commercial composters believe it would be unfair to continue the 
existing exemption from DEQ permitting for agricultural 
composters. The proposed rules resolve this issue by creating a 
level playing field, allowing all composting facilities to use 
whatever feedstocks they choose and all facilities will be subject to 
the same regulatory requirements. The Department of Agriculture 
will continue to have a significant role, through an agreement with 
DEQ, in providing oversight of agricultural composting operations. 

• The existing composting regulatory system relies on a combination 
of rules and a prescriptive permit to control operations at 
composting facilities. The proposed rules address this issue by 
creating clear environmental performance standards that all 
composting facilities must meet and by allowing facilities to decide 
for themselves how they will meet those standards. DEQ will 
review and approve facility operating plans, but will allow 
composting operators to select and implement measures that will 
meet environmental performance goals. 

• Under the previous proposal, all composting facilities would have 
been required to conduct all operations on impermeable surfaces, 
unless DEQ granted a variance. Many composters, especially 
smaller operators, believed that requirement was unnecessary and 
could be financially burdensome. This issue has been addressed by 
providing an initial environmental risk screening of all new and 
existing composting facilities. All facilities will be evaluated by 
DEQ for risks to surface water and groundwater, and for the 
potential to create offsite odor problems. The screening process will 
be based on facility size and operational characteristics, and also on 
site-specific physical characteristics such as the amount of rainfall, 
distance to surface water, depth to groundwater, distance to 
residences and other factors. 

The proposed rules create a modified permitting structure to track 
the risk screening described above. After the risk screening, 
facilities that DEQ determines are low risk operations will operate 
under a low cost registration permit. For these low risk facilities, 
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EQC 
Involvement 

Attachments 

Available Upon 
Request 

Approved: 

DEQ oversight will be based primarily on complaints received. 
Facilities that DEQ determines present more environmental risk 
must submit a facility operations plan for DEQ approval and will 
operate under a compost permit. These facilities will receive more 
traditional regulatory oversight. This two track system will make 
the composting program more efficient and focused because the 
level ofDEQ involvement will be proportional to the potential 
environmental risk presented by the facility. 

• The previous rnle package included a new general stormwater 
permit, designated 1200-CP, designed specifically for composting 
facilities. This proposed permit was similar to the 1200-Z, the 
general industrial permit composting facilities currently use, but 
included some additional compost-specific benchmarks for 
biological oxygen demand and other constituents. DEQ reviewed 
the status of the proposed 1200-CP permit after litigation involving 
the 1200-Z. Based on that review and advice from the Department 
of Justice, DEQ has decided not to move forward with the 1200-CP 
at this time. We will evaluate the status of the 1200-CP and next 
steps as we work on revision to the 1200-Z. In the meantime, 
composting facilities may continue to register and operate under the 
1200-Z. DEQ is also encouraging composting facilities to consider 
opportunities to beneficially reuse stormwater and facility process 
water, for example, to water compost piles during dry months or to 
irrigate crops, as alternatives to discharging into surface water. 

The rnles will be proposed for adoption by the EQC at its August 2009 
meeting. 

None 

Proposed rnles: OAR 340 Divisions 93, 96, 97, and 12 
Draft Screening Internal Management Directive 
Fiscal Impact Statement 

Division: 

Report Prepared By: Charles Landman 
Phone: (503) 229-6461 



State of Oregon 

Department of Environmental Quality Memorandum 

Date: May22, 2009 

To: Environmental Quality CoF:issi~ .. I 
\ f J fed 

Dick Pedersen, Director jY ,\fa 
1 From: 

Subject: Agenda Item N, Rule Adoption: 2009 0 mnibus Hazardous Waste Rule making 
June 18-19, 2009 EQC meeting 

Wby this is 
Important 

DEQ 
Recommendation 
and EQC Motion 

Background and 
Need for 
Rule making 

Effect of Rule 

EQC Authority 

This rulemaking is necessary to maintain equivalency and enfurcement authority 
fur recently promulgated fuderal hazardous waste rules, to satisfy commitments to 
the Environmental Protection Agency and to clarify and correct existingrules. 

The Department of Environmental Quality recommends that the Environmental 
Quality Commission adopt the proposed hazardous waste rule amendments as 
presented in Attachment A-3. 

DEQ operates the fuderal hazardous waste program in Oregon under delegation 
from EPA. A condition of continuing delegation is that Oregon must periodically 
review and adopt new or changed fuderal rules. DEQ last updated its rules in 
October 2003, incorporating by reference most federal rules promulgated through 
June 30, 2002. DEQ proposes to adopt 13 federal rules published between July 
1, 2002 and June 30, 2007. None of the rules are more stringent than DEQ's 
current rules, so we do not expect negative fiscal or economic impacts to 
regulated entities in Oregon. 

By adopting the proposed amendments, DEQ's hazardous waste program will 
remain consistent with the federal program This will give the regulated 
community certainty that they meet both state and fuderal hazardous waste 
requirements and prevent a gradual divergence of programs that, either now or 
over time, would result in parties in Oregon being subject to two different 
hazardous waste programs. 

The commission has authority to take action on these issues under ORS 465.009, 
466.020 & 465.505, ORS 466.165 & 468.020, ORS 183, ORS 459 and ORS 468. 
These proposed rules implement ORS 465.003, 465.009, 466.005, 466.075, 
466.105, 465.505, 466.020, and 466.150. 

Item N 000001 



Agenda Item K, Rule Adoption: 2009 Omnibus Hazardous Waste Rulemaking 
June 18-.19, 2009 EOC meeting 
Page 2 ot2 

Stakeholder Since this is a routine rulemaking and the fuderal rules being adopted are either less 
Involvement stringent or no more stringent than current DEQ rules, no advisory committee was 

involved in developing the rules, and stakeho Ider involvement was limited to the 
required formal notification by mailing list and publication in the Secretary of 
State's Bulletin. 

Public Comment The public comment period extended from January 1, 2009 to February 10, 2009, 
and included a public hearing in Portland. Results of public input are provided in 
Attachment C. 

Key Tusues No significant policy issues were identified in the course of preparing this 
rulemaking. 

Next Ste]E The rules will become effective upon filing with the Secretary of State, or after 
June 22, 2009. 

Attachments 

Available Upon 
Request 

Approved: 

A. 

B. 
c. 
D. 
E. 
F. 

1. 
2. 
3. 

Proposed rule revisions 
1. Summary ofOregonAdministrative Rule revisions 
2. Federal hazardous waste rule amendments to be adopted 
3. Proposed rule revisions {redlined version} 
Summary of public comments and DEQ's responses 
Presiding officer's report on public hearings 
Relationship to federal requirements questions 
Statement of need and fiscal and economic impact 
Land use evaluation statement 

Legal notice of hearing 
Cover memorandum from public notice 
Written comments received 

Section: 

Division: 

Report prepared by: Scott Latham 
Phone:503-229-5953 

Item N 000002 
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Summary ofOregou Administrative Rule Revisions 

1. Amendment: Amend OAR 340-100-0002, Adoption of United States Environmental 
Protection Agency Hazardous Waste and Used Oil Management Regulations. 

a) Background: With each successive adoption of federal hazardous waste regulations, DEQ 
amends OAR 340-100-0002 to record adopted federal rules and exclusions to the federal 
requirements. With this amendment, all of the federal rules in Attachment A-2 are adopted. 

b) Oregon impact: This amendment to the OAR notes that all federal rules through June 30, 
2007 are adopted by reference, except for the amendments to 40 CFRParts 124, 260, 261, 
262, 264, 265, 267, and 270 promulgated at: 

• 63 Federal Register 56710-56735, October 22, 1998, 
• 65 Federal Register 30886-30913, May 15, 2000, 
• 69 Federal Register 21737-21754, April 22, 2004, 
• 69 Federal Register 62217-62224, October 25,2004, and 
• 70 Federal Register 53420-53478, September 8, 2005 

c) Recommendation: Amend OAR 340-100-0002 to reflect adoption of federal regulations 
through June 30, 2007, with the exceptions noted. 

2. Correction: Repeal OAR 340-102-0060, Instructions for the Uniform Hazardous Waste 
Manifest 

a) Background: EPA's original hazardous waste manifest rule allowed states some variability in 
what information was required on the manifest and how it was handled. With the passage of 
the new Uniform Hazardous· Waste Manifest rule (70FR10776-10825 promulgated March 
4, 2005), which is proposed for adoption in this rulemaking (see Item 6, Attachment A-2), 
such flexibility has been removed and federal requirements supersede any conflicting state 
requirements. 

b) Oregon impact: Our current rules do not conflict with the new federal rule, but they are 
redundant, and no longer needed. 

c) Recommendation: Repeal the rule. 

3. Correction: Amend OAR340-102-0065, Hazardous Waste Generator Fees 

a) Background: When originally adopted in 1991, the entirety of the hazardous waste generator 
fee was codified in rule. Over time, the base fee and the maximum fee became codified in 
statute. Each time the statute is changed, to increase or decrease the base fee and maximum 
fee, this rule had to be changed as well. This revision will eliminate duplication by referring 
to the statute, rather than repeating its contents. 

b) Oregon impact: Clarifies that Oregon statute sets the base fee and maximum fees, and that 
administrative rules govern the balance of the hazardous waste generator fee system. 

Item N 000003 
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c) Recommendation: Adopt the rule correction. 

4. Correction: Adopt 340-104-0021, General Inspection Provisions and 340-105-0140, General 
Inspection Provisions 

a) Background: In July, 1999, EPA proposed a new program, National Environmental 
Performance Track. This is a voluntary pro gram designed to recognize fucilities that have a 
sustained record of compliance and have implemented high-quality environmental 
management systems. EPA provides exclusive regulatory and administrative benefits to 
Performance Track members, places them at low priority for routine inspections, and offurs 
public recognition, networking opportunities, and other benefits. The program was designed, 
and is administered, by EPA. 

b) Oregon Impact: The first federal rule that applied to Performance Track members was 
promulgated on April 22, 2004 (69 Federal Register 21737~21754) and modified October 25, 
2004 (69 Federal Register 62217-62224). Because adoption of that rule could potentially 
commit DEQ to including Performance Track elements in all its media programs, DEQ has 
not yet determined whether to adopt it or similar rules. In March 2009, EPA suspended 
operation of the entire National Environmental Performance Track pro gram. The RCRA 
Burden Reduction rule (71 FR 16862-16915 promulgated April 4, 2006, effective May 4, 
2006), which is proposed for adoption in this rulemaking (see Item 11, Attachment A-2) 
includes some Performance Track provisions. Therefore, these rules delete those 
Performance Track provisions from DEQ's rules and hazardous waste program. 

c) Recommendation: Adopt the correcting rules. 

Item N 000004 
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Federal Hazardous Waste Rule Amendments to be Adopted 

1. Proposed Rule: Land Disposal Restrictions: National Treatment Variance To Designate 
New Treatment Subcategories for Radioactively Contaminated Cadmium-, Mercury-, and 
Silver- Containing Batteries [67 FR 62618-62624- October 7, 2002, effective November 
21, 2002] 

a) What the rule does: Applies only to batteries that have become contaminated with 
radioactivity. Specifies macroencapsulation as treatment standard for such contaminated 
mixed wastes, rather than retorting. 

b) Oregon impact: None anticipated, most such wastes are generated at nuclear power 
fuc ilities. 

c) Recommendation: Adopt the rule. 

2. Pro posed Rule: NESHAP: Standards for Hazardous Air Pollutants for Hazardous Waste 
Combustors (Corrections to previously published final rule) [67 FR 77687-77692-
December 19, 2002, effective December 19, 2002] 

a) What the rule does: Technical corrections to NESHAPs EQC has already adopted. 

b) Oregon impact: No substantive impacts. 

c) Recommendation: Adopt corrections. 

3. Proposed Rule: Hazardous Waste Management System; Identification and Listing of 
Hazardous Waste; Recycled Used Oil Management Standards (Clarification) [68 FR 
44659-44665 -July 30, 2003, effective September 29, 2003] 

a) Whatthe rule does: Eliminates drafting errors and ambiguities about when used oil 
contaminated withPCBs is regulated, how mixtures of waste produced by conditionally 
exempt small quantity generators and used oil are regulated, and how marketers of on
spec used oil must keep records of shipments to fucilities. 

b) Oregon impact: Clarifies certain aspects of regulation of used oil. 

c) Recommendation: Adopt the rule. 

4. Proposed Rule: National Emission Standards for Hazardous Air Pollutants: Surface 
Coating of Automobiles and Light-Duty Trucks; Final Rule [69 FR22601-22661-April 
26, 2004, effective June 25, 2004] 

a) What the rule does: Institutes NESHAP under Clean Air Act authorities and removes 
duplicative Resource Conservation and Recovery Act ofl976 regulation. 

b) Oregon impact: None: DEQ' s Air Quality Division has already adopted their counterpart 
ofthis rule under the Clean Air Act. 

c) Recommendation: Adopt the rule. 

Item N 000005 
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5. Proposed Rule: Hazardous Waste - Nonwastewaters From Production ofDyes, 
Pigments, and Food, Drug and Cosmetic Colorants; Mass Loadings-Based Listing; Final 
Rule [70 FR 9138-9180-February 24, 2005, effective August 23, 2005] 

a) Whatthe rule does: Conditionally lists nonwastewaters from the production of dyes 
and/or pigments as a new waste stream. Establishes a land disposalrestrictions standard 
and designates such wastes as hazardous materials subject to Superfund regulations. 

b) Oregon impact: According to EPA background documents, no Oregon facilities are 
affected. 

c) Recommendation: Adopt the rule. 

6. Proposed Rule: Hazardous Waste Management System; Modification of the Hazardous 
Waste Manifest System; Final Rule [70FR10776-10825 - March4, 2005, effective 
September 6, 2005, full effect September 5, 2006] 

a) What the rule does: Makes the national hazardous waste mani:fust system truly uniform 
Requirements already in effect under Department of Transportation authorities. 

b) Oregon impact: No conflict with existing program, but necessitates deletion of OAR 340-
102-0060, to avoid redundancy. 

c) Recommendation: Adopt the rule. 

7. Proposed Rule: Waste Management System; Testing and Monitoring Activities; Final 
Rule: Methods Innovation Rule and SW-846 Final Update IIIB & Correction [70 FR 
34538-34592, 70 FR44150-44151-June 14, 2005, amended August 1, 2005, effective 
June 14, 2005] 

a) What the rule does: Applies primarily to hazardous waste combustors.Generally allows 
fur use ofanalytical methods other than SW-846 under RCRA and the Clean Air Act, 
except where SW-846 is the only method that produces reliable results. 

b) Oregon impact: Applies to one facility in Oregon, which supports adoption. 

c) Recommendation: Adopt the rule. 

8. Proposed Rule: Hazardous Waste Management System; Modificationofthe Hazardous 
Waste Program; Mercury Containing Equipment [70 FR45508-45522 -August 5, 2005, 
effective August 5, 2005] 

a) What the rule does: Expands universal waste listing to include mercury-containing 
barometers, manometers, switches and other equipment. 

b) Oregon impact: This rule will help prevent release of mercury to the environment and 
fucilitate mercury recovery. DEQ considers mercury a priority contaminant. 

c) Recommendation: Adopt the rule. 

Item N 000006 
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9. Proposed Rule: Revision of Wastewater Treatment Exemptions for Hazardous Waste 
Mixtures ("Head works exemptions") [70 FR 57769-57785 - October 4, 2005, effective 
November 3, 2005] 

a) What the rule does: Adds benzene and 2-ethoxyethanol to list of solvents exempted from 
RCRA when mixed with wastewaters; gives generator the option to measure chemical 
levels atthe headworks to determine whether the exemption applies; and extends the de 
minim is exemption to other listed hazardous wastes beyond discarded commercial 
chemical products and to non-manufacturing facilities. 

b) Oregon impact: No Oregon fucilities are known to be affected by adding two chemicals 
to the exempted list. Extension of the de minim is exemption fur wastewater treatment 
plants is not controversial. 

c). Recommendation: Adopt the rule. 

10. Proposed Rule: National Emission Standards for Hazardous Air Pollutants: Final 
Standards for Hazardous Air Pollutants for Hazardous Waste Combustors (Phase I Final 
Replacement Standards and Phase II) [70 FR 59402-59579- October 12, 2005, effective 
December 12, 2005] 

a) What the rule does: Shifts regulation to Clean Air Act authorities. 

b) Oregon impact: None: DEQ' s Air Quality Division has already adopted their counterpart 
of this package under Clean Air Act authorities. 

c) Recommendation: Adopt the rule. 

11. Proposed Rule: Resource Conservation and Recovery Act Burden Reduction Initiative -
71FR16862-16915 [April 4, 2006, effective May 4, 2006] 

a) What the rule does: A comprehensive rule that reduces certifications, monitoring, and 
reporting. This rule reduces the frequency of tank inspections from daily to weekly at 
TSDs and LQGs; option for TSDs of following the integrated contingency plan guidance; 
and option for TSDs to follow either RCRA or OSHA standards for emergency response 
training. 

b) Oregon impact: Applies mainly to hazardous waste management fucilities, of which 
Oregon has three. Is a rule change to simplify practices while maintaining quality. 

c) Recommendation: Adopt the rule. 

12. Proposed Rule: Hazardous Waste and Used Oil; Corrections to Errors in the Code of 
Federal Regulations [71FR40254-40280-July14, 2006, effective July 14, 2006] 

a) What tbe rule does: Omnibus correction of over 500 typos, incorrect cross-refurences, 
printing errors, and other errata, mostly detected by state and EPA regional office staff 

b) Oregon impact: None: No substantive change to law. 

c) Recommendation: Adopt corrections. 

Item N 000007 
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13. Proposed Rule: Hazardous Waste Management System; Modification of the Hazardous 
Waste Program; Cathode Ray Tubes [71 FR42928-42949 - July 28, 2006, effective 
January 29, 2007] 

a) What the rule does: Exempts used intact cathode ray tubes from the definition of solid 
waste. Conditionally excludes used broken cathode ray tubes and glass removed from 
cathode ray tubes from the definition of solid waste when recycled. 

b) Oregon impact: Will support DEQ's new E-Cycle initiative and ensure safe recycling. 

c) Recommendation: Adopt the rule. 

Item N 000008 
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340-100-0002 

Adoption of United States Environmental Protection Agency Ha:rardons Waste and Used 
Oil Management Regulations 

(I) Except as otherwise modified or specified by OAR 340, divisions I 00 to 106, I 09, 111, 113, 
120, 124 and 142 the rules and regulations governing the management of hazardous waste, 
including its generation, transportation, treatment, storage, recycling and disposal, prescribed by 
the United States Environmental Protection Agency in Title 40 Code ofFederal Regulations, 
Parts 260 to 266, 268, 270, 273 and Subpart A and Subpart B of Part 124 promulgated through 
July I, ;!OO;l-2007, and including the rule!? promulgated July 14, 2006 24, 2QQ2 at 71 €4 Federal 
Register 40254-40280 m and July 28, 2006 at 71 Federal Register 42928-42949, exceptthe 
amendments to 40 CFR Parts 124, 260, 261, 262, 264, 265, 267, and 270 as promulgated at 63 
Federal Register 56710-56735, October 22, 1998, aREl 65 Federal Register 30886-30913, May 
15, 2000, 69 Federal Register 21737-21754, April 22, 2004, 69 Federal Register 62217-62224, 
October 25,2004, and 70 Federal Register 53420-53478, September 8, 2005, are adopted by 
reference and prescribed by the Commission to be observed by all persons subject to ORS 
466.005 to 466.080 and 466.090 to 466.215. · 

(2) Except as otherwise modified or specified by OAR 340, division 111, the rules and 
regulations governing the standards fur the management of used oil, prescribed by the United 
States Environmental Protection Agency in Title 40 Code ofFederal Regulations, Part 279 
promulgated through July 24, 2002, are adopted by reference into Oregon Administrative Rules 
and prescribed by the Commission to be observed by all persons subject to ORS 466.005 to 
466.080 and 466.090 to 466.215. 

COMMENT: The Department uses the federal preamble accompanying the rederalregulations 
and federal guidance as a basis fur regulatory decision-making. 

[Publications: Publications referenced are available from the agency.] 

Stat. Auth.: ORS 465.009, 466.020 & 465.505 
Stat. Implemented: ORS 465.003, 465.009, 466.005, 466.075, 466.105 & 465.505 
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J40 102 0080 

lnstFueti0ns fuF the UHifuFm llamnleus 'Naste Mallifest 

(1) In additien te the instrnetiens in the Ajlflendfx te 40 CFR Part 202, relating te eellljJ!etien ef 
tae Unifurm Hazardeus \!/ast@ },<[anifust, generaters shall alse eeffij'l ly with seetiens (2), (.l), (4), 
and (3) efthis mle. 

(2) Enter a teleflhene rmmser vffiere an a·Jlherized agent efthe first traflSj'lerter may be reaehed 
in the ev<int o fafl emergeney, ifl: 

(a) Item D efEPAFerm 8700 22; and 

(b) Item O efEPf, Form 8700 22A, ifapplieasle. 

(J) Enter a telephene m1mser where an autlmrized agent efthe seeond traaSfJerter may be 
mashed in the eyeat efan em&geney, ia: 

(a) ItemF efEPA Ferm 8700 22; and 

(b) Item Q efEPA Ferm 8700 22A, ifap13lieaele. 

(4) Eater a telephene aamser where aa autherized age at efthe Jaeility may lie rnaehed ia the 
ev<int ofan emergeney in Item H efEPAForm 8700 22. 

(3) En!!>f the EPA Hazardous Waste l'IHmB& in: 

(a)ItemiefEPAF8flll 87QQ 22; ana 

(b) Item R efEPA Ferm 8700 22/4 if applieaele. 

(a) The autherizea disposal reEJ:oost llllfllber may lie enterna in: 

(a) Item 13 efEPf, Ferm 8700 22; and 

(b) Item 32 of EPA Ferm 8700 22!,, ifapplieable. 

· [Paslieatieas: The puelieatiea(s) refurrea te or iaeerperated sy reffirenee in this mle ars 
Ewailasle ffem the ageney.] 

gtat. Aatb.: o~ 183, o~ 439 & o~ 408 
gtats. IllljJlerneatea: o~ 400.020 & o~ 406.073 
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340-102-0065 

Ha:rardous Waste Generator Fees 

(1) Each person generating more than 100 kilograms (220 pounds) of hazardous waste, or more 
than 1 kilogram (2.2 pounds) of acutely hazardous waste, in any calendar month, or 
accumulating more than 1,000 kilograms (2,200 pounds) ofhazardous waste at anytime in a 
calendar year, shall be subject to an annual hazardous waste generation fue. Fees shall be 
assessed annually for hazardous waste management activities in the previous year. 

(2) A late charge equal to ten percent of the fue due shall be assessed ifthe fees are not received 
by the Department by the due date shown on the invoice. An additional late charge often percent 
of the unpaid amount shall also be assessed each 30 days that the invoice remains unpaid. After 
90 days no further Department late charges shall be assessed; however, such invoices may be 
re furred to the Department of Revenue for collection or collected in Small Claims Court. 
Accounts re furred to the Department of Revenue for collection or collected in Small Claims 
Court shall be increased by 20 percent of the unpaid amount or $100, whichever is greater, to 
recover a portion of the costs for referral or collection. 

(3) The A base hazardous waste generation fee is set at ORS 466.165 (3). , ei<j3resseEI ffi mills per 
kilogram, shall lie furnEI lly rnle lly the Commissie11; llaseEI OR reports from too DepartmeRt OR too 
total amouRI of haz;mleus "'"aste geoorateEI in the state aREI the methoEls by whieh the waste was 
manageEI: 

(a) The DepartmeRI may use the base fue, or aRy lesser fue, to Eletermffie aRRUal geooratioR fue 
ffiveiees. fcllJ' ffierease ffi the ease fue must be foooEI by ml@ ey the CommissioR; 

(0) Ileginnffig with haiffifdous 'Naste geoorated aREI managed durffig 2QQ3, the base fue is furnd at 
] IQ mills per kilogram ($11() per metrie toR). 

f41 Each person's hazardous waste generation fee shall be calculated by multiplying the base fee 
by the weight of each hazardous waste stream and by the fee fuctors listed below for the 
management method reported in the annual generation report (OAR 340-102-0041) as follows: 

Management Method -- Fee Factor 

Metals Recovery (For Reuse) -- 0.50 

Solvents Recovery-- 0.50 

Other Recovery -- 0.50 

Hazardous wastewater that is not managed immediately upon generation only in on-site 
elementary neutralization unit( s) (ENU) or wastewater treatment unit( s) (WWTU) -- 0.50 

fucineration -- 1.00 
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Energy Recovery (Reuse as Fuel) -- 0.75 

Fuel Blending -- 0.75 

Aqueous Inorganic Treatment -- 1.00 

Aqueous Organic Treatment-- 1.00 

Aqueous Organic and Inorganic Treatment (Combined) -- 1.00 

Sludge Treatment -- 1.00 

Other Treatment -- 1.00 

Stabilization -- 1.00 

Neutralization (offuite) -- 0.75 

Land Disposal -- 1.50 

Management method unknown or not reported -- 2.00 

RCRA-Exempt Management Elementary Neutralization Unit(s) on-site (Includes only corrosive 
characteristic hazardous waste that is managed immediately upon generation only in an on-site 
elementary neutralization unit(s)) -- 0.00 

Permitted Discharge under Clean Water Act Section402 or 307b (Includes only hazardous 
wastewater that is managed immediately upon generation only in an on-site wastewater treatment 
unit(s )) -- 0.00 

In order to determine annual hazardous waste generation fees, the Department may use generator 
reports required by OAR 340-102-0041; fucilityreports required by OAR 340-104-0075; 
information derived from manifests required by 40 CFR 262.20; and any other relevant 
information. Unless density information is reported, the Department will use the fullowing 
conversion factors: I metric ton= 1,000 kilograms 2,205 pounds 1.10 short tons= 1.31 cubic 
yards= 264.23 gallons= 4.80 drums (55 gallon). 

(3) The ma18mum anmial bai'anlei;s waste geneF&tien fue en any ffiitial fue imeise sfiall fie 
limitea te $27,§QQ. 

(4) (6) Effective January 1, 1997, in addition to the annual hazardous waste generation fee, each 
hazardous waste generator shall be subject to an annual hazardous waste activity verification fee, 
upon billing by the Department, as follows: 

(a) Large Quantity Generator: $525; 

(b) Small Quantity Generator: $300; 
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(c) Conditionally Exempt Small Quantity Generator: No Fee. 

[Publications: Publications rererenced are available from the agency.] 

Stat. Auth.: ORS 466.165 & 468.020 
Stats. Implemented: ORS 466.165 

340-104-0021 

General Inspection Provisions 

(1) The provisions of 40 CFR264.15 (b) (4) and (5) that reference Performance Track are 
deleted. 
(2) The provisions of 40 CFR 264.174 that reference Performance Track are deleted. 
(3) The provisions of264.195 (e) that reference Performance Track are deleted. 

Stat. Auth.: ORS 183, ORS 459 & ORS 468 
Stats. Implemented: ORS 466.195 & ORS 466.150 

340-105-0140 

General Inspection Provisions 

(1) The provisions of 40 CFR265.15 (b) (4) and (5)that reference Performance Track are 
deleted. 
(2) The provisions of 40 CFR 265.174 that reference Performance Track are deleted. 
(3) The provisions of265.195 (d) that reference Performance Track are deleted. 
(4) The provisions of265.201 (e) that reference Performance Track are deleted. 
(5) The requirements of 40 CFR 270.42 that reference Performance Track are deleted. 

Stat. Auth.: ORS 183, ORS 459, ORS 466 & ORS 468 
Stats. Implemented: ORS 466.020, ORS 466.105 & ORS 466.150 
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Summary of Public Comment and Agency Response 

2009 Omnibus Ha:rardons Waste Rulemaking 
Prepared by: Scott Latham Date: June 1, 2009 

Comment 
period 

Organi:ration 
of comments 
and responses 

Commentl 

Response 

Comment2 

Response 

The public comment period opened January 1, 2009 and closed at 5 :00 p.m. 
February 10, 2009. DEQ held a public hearing on February 3, 2009 at its 
headquarters in Portland. No members of the public attended the hearing or 
offered comments. Two commenters submitted written comments. 

Summaries of individual comments and DEQ's responses are provided below. 
A list of commenters and their refurence numbers fullows the summary of 
comments and responses. 

Summary of Comments and Agency Resnonses 
A commenter was disappointed that this package covered EPA rules only 
through July 14, 2006, leaving DEQ's rules more than two years out of date. 
The commenter also expressed disappointment that an EP A's Definition of 
Solid Waste rule, adopted October 7, 2008, was not included in this 
rulemaking package and requested that DEQ review the rule and incorporate 
it into this package. 
This rulemaking covers all EPA hazardous waste rules adopted through June 
30, 2007. DEQ began its internal review process fur the current rulemaking 
package in January, 2008. The authorization to start rulemaking, an internal 
control document by which management reviews and fixes the scope of a 
rulemaking, was granted in August, 2008. Formal notice of the rulemaking 
was published in January, 2009. Due to the requirements of the public 
comment period for this rulemaking, DEQ would be required to restart the 
rulemaking process and miss establish deadlines. While this rulemaking 
package is mostly noncontroversial and straightforward, with little or no 
impact on Oregon's regulated community, The Definition of Solid Waste rule 
is complex and controversial. DEQ anticipates the need to convene a special 
advisory committee to help guide its decision on whether to adopt that rule, 
and how best to implement it. 

The commenter expressed enthusiastic support fur the adoption of the cathode 
ray tube rule and the mercury-containing equipment rule. The commenter also 
was concerned about the effects on the environment of incorrectly recycled or 
unrecycled E-waste. 
DEQ also strongly supports both the federal rules cited, and believes that its 
new E-Cycles program will help ensure safe recycling of electronic waste, 
such as computers, monitors and televisions. 

Item N 000014 



Attachment B 
June 18-19, 2009 EQC meeting 
Page 2 of2 

List of Commenters and Reference Numbers 
Reference 

Name Organization Address 
Date on 

Number comments 
1 J. Mark Morford Stoel Rives LLP 900 SW 5'" Ave, Portland, 1/5/2009 

OR97204 
2 Jorn Pritchett CRT Processing, 2535 Beloit Ave, 21512009 

LLC Janesville, WI 52546 
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State of Oregon 

Department of Environmental Quality 

To: 

From: 

Environmental Quality Connnission 

David LeBrun, Senior RCRA Policy Analyst 
Hazardous Waste Program 
Land Quality Division 
Acting Presiding Officer 

Memorandum 

Date: February 5, 2009 

Subject: Presiding Officer's Report :!Dr Public Hearing Regarding Omnibus Hazardous Waste Rule 

Public Hearing Date and Time: February 3, 2009 at 3:00 p.m. 

Public Hearing Location: DEQ Headquarters, Room 10, 811 S.W. 61
h Avenue, Portland, Oregon 

The presiding officer was convened the hearing at 3:00 p.m. and adjourned the hearing until 3 :30 p.m. as no one 
from the public signed up to provide testimony. No introductory remarks were given as no one was present to 
provide testimony. 

At 3:32 p.m. the presiding officer reopened the hearing and then closed the hearing at 3:32 p.m. as no one had 
signed up to provide testimony. 

There was no oral or written testimony or exhibits submitted at this public hearing. 
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State of Oregon 
DEPARTMENT OF ENVIRONMENTAL QUALITY 

Relationship to Federal Requirements 

2009 Omnibus Hazardous Waste Rulemaking . 

Answers to the following questions identijjl how the proposed rulemaking relates to federal 
requirements and potential justification for differing from, or adding to, federal requirements. 
This statement is required by OAR 340-011-0029(1). 

1. JS the proposed rulemaking different from, or in addition to, applicable federal 
requirements? Ifso, what are the differences or additions? 

Most of the rules proposed for adoption are rederalrequirements, and thus neither diffurent 
from, or in addition to, rederal rules. One state-only rule (0 AR 340-102-0060) is proposed for 
repeal because it conflicts with a federal rule being adopted. Two state-only rules (OAR 340-
104-0021 and OAR 340-105-0140) proposed for adoption delete certain provisions from 
federal rules concerning EP A's National Environmental Performance Track Program, which 
DEQ has not adopted. The state-only rule (OAR 340-102-0065) proposed for amendment is 
in addition to federal requirements, which make no provision for rees. 

2. If the proposal differs from, or is in addition to, applicable federal requirements, explain 
the reasons for the difference or addition (inclnding as appropriate, the public health, 
environmental, scientific, economic, technological, administrative or other reasons). 

Two state-only rules (OAR 340-104-0021 and OAR 340-105-0140) proposed for adoption 
delete certain provisions from federal requirements concerning EPA's National 
Environmental Performance Track Program. This program may affuct several DEQ programs, 
and DEQ has not yet decided whether to support and implement this initiative. It would be 
inappropriate for the hazardous waste program to commit the agency in this matter. The state
only rule (0 AR 340-102-0065) proposed for amendment reconciles our ree rules with changes 
made to statute during the 2007 legislative session. 

3. If the proposal differs from, or is in addition to, applicable federal requirements, did the 
Department consider alternatives to the difference or addition? If so, describe the 
alternatives and the reason(s) they were not pursued. 

DEQ did not consider ahernatives to the decisions it made with regard to rules different from, 
or in addition to, federal requirements. 
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DEPARTMENT OF ENVIRONMENTAL QUALITY 
Chapter340 

Proposed Rule making 
STATEMENT OF NEED AND FISCAL AND ECONOMIC IMP ACT 

Title of Proposed 2009 Omnibus Hazardous Waste Rulemaking 
Rule making 
Statutory Authority OAR 340-100-0002 is authorized by ORS 465.009, 466.020 & 465.505 
or other Legal OAR 340-102-0065 is authorized by ORS 466.165 & 468.020 
Authority OAR 340-104-0021 and OAR 340-105-0140 are authorized by ORS 183, ORS 459 & 

ORS 468 
Statutes OAR 340-100-0002 implements ORS 465.003, 465.009, 466.005, 466.075, 466.105 & 
Implemented 465.505 

OAR340-102-0065 implements ORS 466.165 
OAR 340-104-0021 and OAR 340-105-0140 implement ORS 466.020 and 466.150 

Need forthe Rule(s) • Adoption of the federal rules cited here will ensure that DEQ's hazardous waste 
program is equivalent to EPA's, thus allowing DEQ's delegation to operate in 
Oregon to continue. 

• A state-only rule (OAR 340-102-0060) is proposed for deletion because it conflicts 
with a :federal rule being adopted. 

• Another state-only rule (OAR 340-102-0065) is being amended to reflect changes 
to Oregon Revised Statutes made during the 2007 legislative session. 

• Two new state-only rules (OAR 340-104-0021 and OAR 340-105-0140) are to be 
adopted to delete certain provisions of federal rules relating to EPA's National 
Enviromuental Performance Track Pro gram, which DEQ has not adopted. 

Documents Relied The principal documents relied on for the assessment of fiscal and economic impacts 
Upon for are the Federal Registers in which the :federal rules proposed for adoption were 
Rulemaking originally published. DEQ also consulted its own hazardous waste database and that of 

the Secretary of State's Corporation Division. 
Requests for Other DEQ would be very interested to learn whether any of its conclusions about the fiscal 
Options and economic impact of the proposed rule changes is incorrect, especially if there is a 

negative affect we did not identify. 
Pursuant to ORS 183.335(2)(b)(G), DEQ requests public comment on whether 
other options should be considered for achieving the rule's substantive goals while 
reducing negative economic impact of the rule on business. 

Fiscal and Economic 
Impact, Statement 
of Cost Compliance 

Oveiview Since none of the :federal rules proposed for adoption are more stringent than current 
DEQ rules, there is generally no negative fiscal or economic effect from their adoption. 

Impacts on the None of these rules impact the general public. 
General Public 
Impacts to Small Only three of the federal rules being adopted are broadly applicable to small business 
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Business and might therefore have a fiscal or economic impact: the modification of the 
(50 or fuwer hazardous waste manifest system ("Manifest") rule (70FR10776-10825-March4, 
employees- 2005); the modification of the hazardous waste program: mercury containing 
ORS183.310(10)) equipment rule (70 FR 45508-45522 -August 5, 2005); and the cathode ray tube rule 

(71 FR 42928 - 42949 - July 28, 2006). However, there is no economic or fiscal 
impact from DEQ's adoption of the manifest rule, because the rule has been in effect 
since September 6, 2006 nation-wide, under U.S. Department of Transportation 
authority that preempts conflicting state rules. The mercury-containing equipment rule 
allows barometers, manometers, switches, and other mercury-containing equipment to 
be managed as universal waste, which is less stringent than current rules. The cathode 
ray tube rule is also less stringent than current DEQ rules, in that it exempts used, intact 
cathode ray tubes from the definition of solid waste and conditionally excludes used, 
broken cathode ray tubes and glass removed from cathode ray tubes from the definition 
of solid waste. This will result in lower costs ofoperation overall. 

Cost of a) Estimated number of • Out of the 535 hazardous waste generators required 
Compliance on small businesses subject to use the uniform hazardous waste manifest, 227 
Small Bnsiness to the proposed rule identified as small businesses. 
(50 or fuwer • The mercury-containing equipment rule will likely 
employees- impact several hundred small businesses, who will 
ORS183.310(10)) find it easier and more economical to manage such 

wastes. 

• With the advent ofDEQ's electronics recycling 
program, known as Oregon E-Cycles, we anticipate 
that as many as 40 small businesses may be involved 
in the collection and management of used cathode 
ray tubes. 

b) Types of businesses • Small businesses that generate regulated quantities 
and industries with of hazardous waste, and are thus affected by the 
small businesses subject manifest rule, include automotive repair and body 
to the proposed rule shops, painting and coating contractors, metal 

platers, construction and demolition contractors, 
printers and allied industries, pesticide applicators, 
and small woodtreaters. 

• Small businesses affected by the mercury-containing 
equipment rule include construction and demolition 
contractors, vehicle repair shops, salvage yards, 
dairies, and electrical contractors. 

• Small businesses affected by the cathode ray tube 
rule are typically involved in collection of industrial, 
commercial, and household waste, and recyclables. 
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Impacts on 
Large Business 
(all businesses 
that are not "small 
businesses" under 
ORS183.310(10)) 

c) Projected reporting, 
recordkeeping and other 
administrative activities 
required by small 
businesses for 
compliance with the 
proposed rule, including 
costs ofprofussional 
services 
d) The equipment, 
supp lies, labor, and 
increased administration 
required by small 
businesses for 
compliance with the 
proposed rule 
e) A description of the 
manner in which DEQ 
involved small 
businesses in the 
development of this 
rulemaking 

No new reporting, recordkeeping and other administrative 
activities (including profussional services-such as 
consultants, attorneys, etc.) are required for compliance with 
the proposed rules. 

No new equipment, supplies, labor, or increased 
administration is required for compliance by small 
businesses with the proposed rules. 

Because the adoption of these rules has no negative fiscal or 
economic impact, DEQ did not attempt to involve small 
businesses in the development of this rule making. 

Since none of the fuderal rules proposed for adoption is more stringent than current 
DEQ rules, there is generally no negative fiscal or economic effect from their 
adoption. 
• As noted above, the manifest rule is already in force and the mercury

containing equipment and cathode ray tube rules will decrease regulation. 
• The following three federal rules are technical corrections to typos, errata, 

drafting and printing errors, and ambiguities, and therefore do not constitute 
new regulations: NESHAP: Standards for Hazardous Air Pollutants for 
Hazardous Waste Combustors (corrections to previously published final rule) -
67 FR 77687-77692 - December 19, 2002; Recycled Used Oil Management 
Standards (Clarification) - 68 FR 44659-44665 - July 30, 2003; and 
Corrections to Errors in the Code ofFederal Regulations - 71 FR 40254-40280 
- July 14, 2006. 

• Two federal rules do not apply to any facilities in Oregon: National Treatment 
Variance To Designate New Treatment Subcategories for Radioactively 
Contaminated Cadmiwn-, Mercury-, and Silver- Containing Batteries - 67 FR 
62618-62624 - October 7, 2002 and Nonwastewaters From Production of Dyes, 
Pigments, and Food, Drug and Cosmetic Colorants; Mass Loadings-Based 
Listing; Final Rule - 70 FR 9138-9180-February24, 2005. 

• Two federal rules concern National Emission Standards for Hazardous Air 
Pollutants, or NESHAPS: Surface Coating of Automobiles and Light-Duty 
Trucks; Final Rule - 69 FR22601-22661-April26, 2004 and Final Standards 
for Hazardous Air Pollutants for Hazardous Waste Combustors (Phase I Final 
Replacement Standards and Phase II) - 70 FR 59402-59579 - October 12, 
2005. Under this initiative, EPA is consolidating regulatory oversight for 
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certain activities under the Clean Air Act. DEQ' s air quality pro gram has 
already adopted its portion of these rules, and the changes to the hazardous 
waste rules are complementary. 

• The remaining three federal rules proposed fur adoption are all less stringent 
than current DEQ rules: the Methods Innovation Rule and SW-846 Final 
Update IDB & Correction ("Methods") rule - 70 FR 34538-34592, 70 FR 
44150-44151 - June 14, 2005, amended August I, 2005; the Revision of 
Wastewater Treatment Exemptions fur Hazardous Waste Mixtures 
("Head works exemptions") rule - 70 FR 57769-57785 - October 4, 2005; and 
the Resource Conservation and Recovery Act Burden Reduction Initiative 
("Burden Reduction") rule - 71FR16862-16915 -April 4, 2006 

Impacts on Local The hazardous waste rules do not distinguish between local governments and other 
Government regulated entities, so the effects identified for small and large businesses apply to them 

as well. 

Impacts on State The hazardous waste rules do not distinguish between state agencies and other 
Agencies other regulated entities, so the effects identified fur small and large businesses apply to them 
thanDEQ as well. 

Impacts on DEQ No fiscal or economic impacts onDEQ's FTEs, revenues or expenses have been 
identified. Any rule change entails staff training and outreach, but the scope of this 
rulemaking is not large. 

Assumptions The key assumption made is estimating fiscal and economic impacts is that less 
stringent regulations have no negative impact on regulated entities. The other 
assumption is that fiscal and economic impacts identified in federal rulemaking are 
accurate and applicable to Oregon fucilities as they are at the federal level. 

Housing Costs DEQ has determined that this proposed rulemaking will have no effect on the cost of 
development ofa 6,000 square fuot parcel and the construction ofa 1,200 square foot 
detached single family dwelling on that parcel. 

Administrative Rule Since the federal rules being adopted are either less stringent or no more stringent than 
Advisory Committee current DEQ rules, no advisory committee was involved in developing the rules. 

R. Scott Latham December 5 2008 
Prepared by Printed name Date 

Approved by DEQ Budget Office Printed name Date 
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State of Oregon 
DEPARTMENT OF ENVIRONMENTAL QUALITY 

Land Use Evaluation Statement 

Rulemaking Proposal 
for 

2009 Omnibus Hazardous Waste Rulemaking 

1. Explain the pnrpose of the proposed rules. 

The Department of Environmental Quality operates the :federal hazardous waste program in 
Oregon under delegation from the Environmental Protection Agency. A requirement for 
continuing delegation is that the state must periodically review and adopt new or changed 
federal rules. DEQ last updated its rules in October 2003, incorporating by reference most 
:federal rules promulgated through June 30, 2002. DEQ now proposes to adopt 13 federal rules 
published between July 1, 2002 aud July 28, 2006. None of these rules are more stringent than 
DEQ's current rules, so we do not expect any negative fiscal or economic impacts to regulated 
entities in Oregon. 

In addition, we are deleting one state rule tbat has been preempted by :federal rules, adding two 
state rules that delete refurences to an EPA programDEQ has not adopted, and amending one 
state rule to reflect changes made to statute during the 2007 legislative session. None of the state 
rule changes increase either regulation or costs to regulated entities. 

2. Do the proposed rules affect existing rules, programs or activities that are considered land 
use programs in the DEQ state agency coordination program? 

Yes_ NoX 

a. If yes, identify existing program/rule/activity: 

b. If yes, do the existing starewide goal compliance and local plan compatibility 
procedures adeqnately cover the proposed rules? 

Yes_ No_ (if no, explain): 

c. If no, apply the following criteria to the proposed rules. 
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Not applicable. 

In the space below, state if the proposed rules are considered programs affecting.land 
nse. State the criteria and reasons for the determination. 

The proposed rules do not affect DEQ programs or actions that have been determined to 
have significant effects on land use. Specifically, the proposed rules do not influence the 
issuance of hazardous waste and PCB treatment, storage, and disposal fucility permits. 

3. If the proposed rules have been determined a land use program under 2. above, bot 
are not subject to existing land use compliance and compatibility procedures, explain 
the new procedures DEQ will nse to ensure compliance and compatibility. 

Not applicable. 
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State of Oregon 

Department of Environmental Quality Memorandum 

Date: 

To: 

From: 

Subject: 

June 2, 2009 

Environmental Quality Conunit~8~ 
"tSW Ct,IJ . Dick Pedersen, Director " 0, / 

Agenda Item 0, Informat'o ·al Item: Water Reuse Update 
June 18-19, 2009 EQC Meeting 

Purpose ofltem The purpose of this agenda item is to update the Environmental Quality 
Conunission on DEQ's water reuse activities. 

Background In April 2008, the EQC adopted revised rules on the use of recycled 
water that specifically identify over 30 beneficial purposes for which 
treated effluent from municipal wastewater treatment facilities may be 
used. 

Key Issues 

Under a memorandum of understanding signed in December 2006 with 
five other state agencies, DEQ conunitted to developing guidance 
though an internal management directive within one year of rule 
adoption. The internal management directive will assist DEQ staff 
implement the recycled water use rules. 

At the April 2008 EQC meeting, the commission requested an update 
on the agency's water reuse activities after one year of implementing 
the revised rules. 

Program Implementation 
In May 2009, the Water Quality Division administrator approved the 
internal management directive Implementing Oregon's Recycled Water 
Use Rules. 

The directive was developed for DEQ staff and addresses specific 
implementation issues that were identified during the rulemaking by the 
Water Reuse Task Force and the public during public comment on the 
rules. Other state agencies involved with water reuse and DEQ staff 
involved with permitting recycled water use also identified 
programmatic issues. Development of the directive was a coordinated 
effort among DEQ staff with contributions and comments from internal 
staff as well as other state agencies. Stakeholders also had an 
opportunity to conunent on the directive. 
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This guidance will primarily assist DEQ staff in permitting recycled 
water use but also clarifies the roles of other state agencies during the 
permit process. The document may also assist interested persons or 
facilities with planning, development and implementation of recycled 
water use projects. The directive provides specific information on: 

o Writing a recycled water use permit, including identifying 
conditions and limits, establishing monitoring and reporting 
requirements, and managing permit modifications; 

o Reviewing recycled water use plans which are developed by 
permittees, and describe specific management practices and 
operational activities that will be followed in their recycled 
water use programs. DEQ reviews the plans to ensure that 
public health and the environment are protected during 
recycled water use operations; and 

o Engineering review of recycled water systems, including the 
approval of new treatment system technologies and the 
design of recycled water systems. 

Recycled Water Use and Interest 
Interest in recycled water use continues to develop. Over 120 recycled 
water use projects are currently permitted in Oregon, and the Oregon 
Association of Clean Water Agencies has identified recycled water use 
as a top priority for its members during 2009. New or proposed 
recycled water use projects developed under the revised rules include: 

o The Chehalem Glenn Golf Course is irrigated with Class 
A recycled water generated by the City of Newberg 

o Toilet and urinal flushing at the new Port of Portland 
office building under construction at Portland 
International Airport will use recycled water treated on
site 

O Seven requests for new recycled water projects have 
been submitted to DEQ requesting Clean Water State 
Revolving Fund loans totaling about $17 million 

o Ten requests for upgrades to recycled water systems or 
irrigation system improvements have been submitted to 
DEQ requesting Clean Water State Revolving Fund 
loans totaling about $51 million. 
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Oregon Legislative Actions 
The Oregon Legislature continues to express interest in water reuse 
activities. During the February 2008 special session, the Oregon 
Legislature passed Senate Bill 1069, which directed the Water 
Resources Department to provide grants for water conservation, reuse 
and storage projects, including the analyses oflong-term environmental 
consequences. The Water Resources Department awarded 22 grants, 
including four water reuse projects. During the 2009 legislative session, 
House Bill 2080 was introduced, legalizing the use of gray water 
outside homes that are connected to a community sewer system. It 
establishes that a person may not construct, install or operate a gray 
water system without a permit from DEQ and directs the EQC to adopt 
rules for gray water permitting. 

A. Outline of the Internal Management Directive - Implementing 
Oregon's Recycled Water Use Rules 

Full Text of the Internal Management Directive -Implementing Oregon's 
Recycled Water Use Rules 

Section: 

Division: 

Report Prepared By: Ron Doughten 
Phone: (503) 229-5472 
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This document supersedes any previous guidance documents or materials developed by DEQ on recycled 

or reclaimed water reuse. 
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Chairman Blosser and Members of the Environmental Quality Commission: 

The Oregon Association of Clean Water Agencies (ACWA) is a private, non-profit 
professional association of wastewater treatment and stormwater management utilities in 
Oregon, along with associated professionals, We have 118 members statewide, 

Promoting recycled water is a high priority for ACWA and its members. Promoting the 
reuse of recycled water is one of the 10 highest priorities for ACWA action, as adopted 
by our Board of Directors in 2009/2010. 

The use of recycled water is key to balancing Oregon's water resource use by better 
matching the quality of water to the job that needs to be accomplished. Oregon does not 
need to flush toilets, or mix concrete, or make paper with drinking water. 

ACW A has worked for many years and invested hundreds of volunteer hours in working 
with the Department and other stakeholders to remove unnecessary roadblocks to 
environmentally sound recycled water projects. ACW A was actively involved in the SB 
820 working group, chaired the rulemaking working group, and has been working closely 
with DEQ on the specifics in the Internal Management Directive for Recycled Water. 

ACWA appreciates the time and thoughtful consideration that DEQ gave to our initial 
concerns regarding the draft IMD. We will continue to work closely with the Department 
and the regional permit writers in applying the specifics in the Recycled Water IMD to 
environmentally sound recycled water projects. 

The revised recycled water rules, and now its companion IMD are steps in the right 
direction, but ifrecycled water is to take its appropriate place in meeting Oregon's water 
resource needs, more is needed. 

-more-

0 

Susie Smith, Chair Jim Vice Chair Mark Yeager, Secretary/Treasurer 
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We will continue to work with DEQ to take the next important steps including providing 
outreach and training to wastewater municipalities and districts, irrigation districts, large 
industrial and commercial water users, DEQ staff, and engineering consultants. All need 
specific training regarding the revised rules and guidance in order to incorporate recycled 
water projects into wastewater treatment facility planning. We look forward to working 
with DEQ to organize training and outreach efforts. 

The Commission's continued interest and attention in recycled water regulations and 
guidance are important. We look forward to continuing to revise and improve these rules 
by identifying and removing roadblocks to environmentally sound recycled water 
projects. One area ACW A is very interested in is continuing to add specific uses that are 
included in the rules are approved outright for set classes of recycled water, along with 
allowing a provision for using a lower class of water for a use where sufficient scientific 
information can be provided that the proposed use will be protective. 

We request that you ask DEQ to move revisions of the recycled water rules into the 
queue for rule making. 


