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Oregon Environmental Quality Commission Meeting 
August 16, 2007 

Eco Trust Conference Center 
721 NW 9th A venue 

Portland, Oregon 97209 

The Commission will hold an Executive Session from 8:30 am to 9:30 am to consult with 
counsel concerning legal rights and duties regarding current or potential litigation against the 
DEQ. Only representatives of the media may attend and media representatives may not report on 
any deliberations during the session. 1 

Thursday, August 16-Regular meeting begins at 9:30 

Note: Agenda items are taken out of order due to scheduling requirements and revisions to the agenda. 

C. Informational Item: Director's Dialogue 
DEQ Director, Stephanie Hallock will present information about current issues pertaining to 
the Department. 

D. Action Item: Request for Dismissal of Contested Case no. AQ/ AB-WR-05-187 
The Commission is asked to dismiss the Petition for Commission Review due to no timely 
filing of brief and exceptions on behalf of Alpine Abatement, Inc. 
Jane Hickman, Department of Environmental Quality 

E. Public Forum 
The Commission will provide members of the public an opportunity to speak to the 
Commission on environmental issues that are not part of the agenda, or for which there is 
otherwise no public testimony at this meeting. Individuals wishing to speak to the 
Commission must sign a request form at the meeting and limit presentations to five minutes. 
The Commission may discontinue public forum after a reasonable time if a large number of 
speakers wish to appear. In accordance with ORS 183.335(13), no comments may be 
presented on Rule Adoption items for which public comment periods have closed. 

G. Public Comment and Commission Discussion on Field Burning 

F. Action Item: Delegation of Lane Regional Air Protection Agency Funding Authority 
The Department wishes to formalize the long-standing and efficient practice of funding Lane 
Regional Air Protection Agency (LRAP A) armual operating costs through a DEQ budget line 
item. DEQ recommends that the Commission delegate to the Director the EQC's authority 
under ORS 468A.175 to (1) consider requests from LRAP A for state funding, (2) receive 
notice of LRAP A's applications for federal financial assistance, and (3) determine whether to 
distribute funds to regional air quality authorities such as LRAP A. 
Andy Ginsburg, Department of Environmental Quality 

1 Thls executive session will be held pursuant to ORS 192.660(1)(f), 192.660(l)(h) and ORS 192.660(l)(i) .. 
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A. Preliminary Commission Business: Adoption of Minutes of the June 21-22, 2007 
Meeting 
The Commission will review, amend if necessary, and approve draft minutes of the 
June 21-22, 2007, Commission meeting. 

B. (1.) Informational Item: Update on the Status of the Umatilla Chemical Agent Disposal 
Facility (UMCDF) 
Joni Hammond, DEQ Eastern Region Division Administrator, and Rich Duval, 
Administrator of DEQ' s Chemical Demilitarization Program will give an update on the status 
of recent activities at the Umatilla Chemical Agent Disposal Facility (UMCDF). In August 
2004, the Commission gave approval to start chemical weapon destruction at UMCDF and 
DEQ's Chemical Demilitarization Program continues close oversight of work at the facility. 
Joni Hammond and Rich Duval, Department of Environmental Quality 

(2.) Action Item: Finding of No Major Adverse Impact from Best Available Technology 
(BAT) Determination for Processing of Secondary·Waste Generated at the Umatilla 
Chemical Agent Disposal Facility (UMCDF) 
Secondary wastes at the site are now being are now being placed into storage in lieu of 
destruction. The Department recommends that the Commission concur with the 
Department's Best Available Technology (BAT) determination and find that using the metal 
parts furnace and the deactivation furnace system for treatment of hazardous waste that was 
originally destined for disposal in the dunnage furnace will result in no major adverse impact 
to human health and the environment. 
Joni Hammond and Rich Duval, Department of Environmental Quality 

H. Temporary Rule Adoption: Oregon Title V Operating Permit Program Fee Increase 
Oregon's Title V Operating Permit Program contributes to the prevention of air pollution and 
helps reduce the number of unhealthy air days and the risks from air toxics. The federal 
Clean Air Act requires each state's Title V program to be fully funded by permit fees. 

The proposed increase to Oregon's Title V Operating Permit Fees is needed to cover the 
reasonable costs of the Department in implementing Oregon's Title V Operating Permit 
Program. Failure to adequately fund Oregon's Title V Operating Permit Program could 
affect the Department's ability to maintain federal approval of the state program. 
Andy Ginsburg, Uri Papish and Andrea Curtis, Department of Environmental Quality 

I. Commissioners' Reports 

Adjourn 
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Future Environmental Quality Commission meeting dates for 2007 include: 

October 18-19 in Western Region, Coos Bay 
December 13 - 14 in Portland 

Agenda Notes 

* Rule Adoptions: Hearings have been held on Rule Adoption items and public comment 
periods have closed. In accordance with ORS 183.335(14), no comments may be presented by 
any party to either the Commission or Department on these items at any time during this 
meeting. 

Staff Reports: Staff reports for each item on this agenda can be viewed and printed from DEQ's 
Web site at http://www.deq.state.or.us/about/egc/egc.htm. To request a particular staff report be 
sent to you in the mail, contact Toneasha Kelly, Department of Environmental Quality, Director's 
Office, 811 SW Sixth Avenue, Portland, Oregon 97204; telephone 503-229-5990, toll-free 1-800-
452-4011 extension 5990, or 503-229-6993 (TTY). Please specify the agenda item letter when 
requesting reports. If special physical, language or other accommodations are needed for this 
meeting, please advise Ms. Kelly as soon as possible, but at least 48 hours in advance of the 
meeting. 

Public Forum: The Commission will provide time in the meeting during the late morning of 
Friday, June 22, members of the public to speak to the Commission. Individuals wishing to speak 
to the Commission must sign a request form at the meeting and limit presentations to five minutes. 
The Commission may discontinue the public forum after a reasonable time if a large number of 
speakers wish to appear. In accordance with ORS 183.335(13), no comments may be presented on 
Rule Adoption items for which public comment periods have closed. 

Note: Because of the uncertain length of time needed for each agenda item, the Commission may 
hear any item at any time during the meeting. If a specific time is indicated for an agenda item, an 
effort will be made to consider that item as close to that time as possible. However, scheduled 
times may be modified if participants agree. Those wishing to hear discussion of an item should 
arrive at the beginning of the meeting to avoid missing the item. 
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The Environmental Quality Commission is a five-member, all volunteer, citizen panel appointed 
by the governor for four-year terms to serve as DEQ's policy and rule-making board. Members 
are eligible for reappointment but may not serve more than two consecutive terms. 

Lynn Hampton, Chair 
Lynn Hampton recently retired as Tribal Prosecutor for the Confederated Tribes of the Umatilla 
Indian Reservation and previously was Deputy District Attorney for Umatilla County. She 
received her B.A. at University of Oregon and her J.D. at University of Oregon School of Law. 
Commissioner Hampton was appointed to the EQC in July 2003 and lives in Pendleton. 

Ken Williamson, Commissioner 
Ken Williamson is head of the Department of Civil, Construction and Environmental 
Engineering at Oregon State University and serves as Co-Director of the Center for Water and 
Environmental Sustainability. He received his B.S. and M.S. at Oregon State University and his 
Ph.D. at Stanford University. Commissioner Williamson was appointed to the EQC in February 
2004 and he lives in Corvallis. 

Judy Uherbelau, Commissioner 
Judy Uherbelau is a graduate of Ball State University with a B.S. in Economics/Political Science. 
She received a J.D. from UCLA School of Law and recently closed her law practice with 
Thomas C. Howser, PC in Ashland. Judy served in the Peace Corps and the Oregon House of 
Representatives as well as numerous boards and commissions. Commissioner Uherbelau was 
appointed to the EQC in February 2005 and lives in Ashland. 

Donalda Dodson, Commissioner 
Donalda Dodson is currently Interim Executive Director of the Oregon Child Development 
Coalition. Previously, she served as Administrator of the Department of Human Services Office 
of Family Health and as Manager of the Maternal/Child Health Program at the Marion County 
Health Department. Donalda has a Bachelor of Science degree in nursing and a master's degree 
in public health. She has chaired or served on nearly a dozen public health committees and task 
forces and expresses a strong interest in bringing environmental issues into the public health 
arena. Commissioner Dodson resides in Salem. 

Bill Blosser, Vice Chair 
Bill Blosser is owner of William Blosser Consulting. He is employed by, and has held several 
positions with CH2M Hill in Portland. Bill served as Director of the Oregon Department of Land 
Conservation and Development from 2001-2002 and was formerly president of Sokol Blosser 
Winery in Dundee, Oregon. Bill has served on and chaired numerous commissions and task 
forces, including terms as chair of the Water Resources Commission, chair of the Land 
Conservation and Development Commission and chair of the Policy Advisory Committee on 
Water Quality to the EQC. Bill has a Bachelor of Arts degree in history and humanities from 
Stanford University and a master's degree in regional planning from the University of North 
Carolina, Chapel Hill. Commissioner Blosser was appointed to the EQC in January 2006 and 
lives in Portland. 
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Stephanie Hallock, Director 
Department of Environmental Quality 

811 SW Sixth Avenue, Portland, OR 97204-1390 
Telephone: (503) 229-5696 Toll Free in Oregon: (800) 452-4011 

TTY: (503) 229-6993 Fax: (503) 229-6124 
E-mail: deg.info(a)deg.state.or.us 

Helen Lottridge, Assistant to the Commission 
Telephone: (503) 229-6725 
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Commissioners, 

Preparation for this meeting has been pretty interesting. 

We changed the Executive Session from lunch to first thing in the morning. 
Mike Carrier of the Governor's Office will be joining you for Executive 
Session and he has to leave by mid-morning. 

Per my earlier email, we have also removed the strategic directions measures 
report from the agenda in order to add a public comment and discussion item 
on field burning. 

We have also rearranged the order of agenda items considerably. This is 
partly because of moving Executive Session. In addition, we made Director's 
Dialogue the first item on the regular meeting agenda so that Mike Carrier 
can participate. 

Lynn, Stephanie would like an opportunity to introduce Joanie Stevens­
Schwenger, Nina Deconcini's replacement, at the very beginning of the 
meeting. 



Hello, Commissioners. 

This is the legal advice from the Department of Justice regarding the field 
burning issue. This will be the only topic during Executive Session from 8:30 
- 9:30 on Thursday morning. 

Andy Ginsburg will be calling each of you before the meeting with additional 
information. 



HARDY MYERS 
Attorney General 

DATE: 

TO: 

FROM: 

SUBJECT: 

DEPARTMENT OF JUSTICE 
GENERAL COUNSEL DIVISION 

MEMORANDUM 

August 3, 2007 

Environmental Quality Commission 

Paul Logan and Larry Knudsen, Assistant Attorneys General 
Natural Resources Section 

PETERD. SHEPHERD 
Deputy Atto111ey General 

Legal Authority of the Environmental Quality Commission to Grant Lane 
County's Request to Ban Field Burning in the Willamette Valley 

CONFIDENTIALITY OF THIS MEMORANDUM 

This memorandum is a confidential and privileged attorney - client communication 
containing legal advice to the Environmental Quality Commission (the Commission). If this 
memorandum or its contents are shared with a third party without consulting the Department of 
Justice, there is a risk that confidentiality and privilege may be waived. Therefore, to maintain 
confidentiality and privilege, this memorandum should not be attached to, nor made a part of, an 
agenda for any public meeting, nor should it be discussed except in a confidential meeting. 

INTRODUCTION AND EXECUTIVE SUMMARY 

By letter dated June 19, 2007, the Lane County Board of Health and Lane County Board 
of Commissioners (Lane County) requested that the Commission prohibit the field burning of 
grass seed or cereal grain crop residues in Multnomah, Washington, Clackamas, Marion, Polk, 
Yamhill, Linn, Benton and Lane Counties (the Willamette Valley Counties) during the 2007 and 
2008 field burning seasons. Lane County principally requests that the Commission exercise its 
statutory authority, upon finding "extreme danger to public health or safety," to order a 
"temporary emergency cessation" of all field burning in the Willamette Valley Counties. 

Although the Commission's temporary emergency authority clearly encompasses 
wildfires or similar events causing a drastic increase in air pollution that arise suddenly and 
unexpectedly, it is not clear whether that authority extends to the level of air pollution caused by 
foreseeable, routine field burning permitted by existing statutes and rules. To order a temporary 
emergency cessation, the Commission must first make specific findings of fact, supported by 
evidence, that the public health hazards posed by field burning meet the legal standard of 
"extreme danger to public health or safety." Second, the arguably known and foreseeable public 
health hazards that will result from planned field burning must qualify as an "emergency." If the 
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Commission determines that the evidence supports a finding of extreme danger to public health 
or safety that constitutes an emergency, then it may order a temporary emergency cessation for 
part or all of 2007 (but probably not for 2008). Any such order, however, would likely be 

, challenged in court, and depending upon the evidence supporting the order, there could 
significant legal risk that a reviewing court would set the order aside. 

In addition to its principal request, Lane County also asks that the Commission utilize 
three non-emergency statutory authorities to reduce or prohibit field burning by rule. In contrast 
to a temporary emergency order, acting under those non-emergency authorities would necessitate 
a more lengthy process requiring rulemaking, public comment and hearing, consulting with 
Oregon State University, and making specific findings of fact to support restricting or prohibiting 
field burning. Because of the specific findings requirements for such rules, we recommend that 
Commission engage in a formal and thorough fact-finding process as part of or in advance of 
rulemaking. 

Of the three non-emergency authorities, only one would allow the Commission to act 
during 2007, and even then the Commission could only restrict the time, place or manner of field 
burning pursuant to burning permits that the Commission is required to issue for 65,000 acres. 
To issue such restrictions before the end of the 2007 burning season, the Commission would 
have to adopt a temporary rule in order to shorten the process. 

For the 2008 burning season and beyond, the non-emergency authorities also allow the 
Commission to restrict the time, place or manner of burning pursuant to burning permits, and 
additionally allow it to issue burning permits for less than 65,000 acres (or not to issue any 
permits). However, by statute the Commission may reduce the amount of acreage receiving 
burning permits only if it acts between January 1 and June 1 of any year, and only upon finding, 
after public hearing, that "other reasonable and economically feasible, enviromnentally 
acceptable alternatives to the practice of annual open field burning have been developed." 

SUMMARY OF LEGAL AUTHORITY APPLICABLE TO LANE COUNTY'S REQUESTS 

I. Principal request: Upon a finding of extreme danger to public health or safety, order 
temporary emergency cessation of all open field burning, propane flaming or stack and 
pile burning in the Willamette Valley Counties for the 2007 and 2008 burning seasons, 
pursuant to ORS 468A.610(9). 

Brief answer: The Commission may order temporary emergency cessation of all field 
burning in 2007 (but probably not for 2008) in any area of the Willamette Valley 
Counties if (1) it finds that field burning contributes to "extreme danger to public health 
or safety" and (2) that the extreme danger is an "emergency." 

II. Second Request: Pursuant to ORS 468A.610(8)(b), cease issuing field burning, propane 
flaming or stack and pile burning permits upon fmding, after public hearing, that "other 
reasonable and economically feasible, enviromnentally acceptable alternatives to the 
practice of annual open field burning have been developed." 
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Brief answer: Under ORS 468A.610(10), the Commission may make this finding only 
between January 1 and June 1 of each year. The Commission could hold public hearings 
before January 1, but must formally make the required findings and enact a rule 
prohibiting permit issuance between January 1 and June 1. 

III. Third Request: Pursuant to ORS 468A.595(1 ), prohibit or restrict field burning by rule 
as necessary to carry out the policy of ORS 468A.010. 

Brief Answer: The Commission may not reduce the amount of acreage allowed field 
burning permits, set by statute at 65,000 acres, unless it satisfies the hearing, findings and 
timing requirements discussed with the second request above. So long as it issues 
permits to bum 65,000 acres, though, the Commission need not comply with those 
requirements, and may otherwise restrict field buruing by rule under ORS 468A.595(1 ). 
Before adopting rules, however, the Commission must consider whether the rules are 
necessary to carry out the policy of ORS 468A.Ol 0 (which might require findings of 
fact), and it must consult with Oregon State University. 

IV. Fourth Request: Pursuant to ORS 468A.595(2), adopt by rule a "more rapid phased 
reduction" of field burning in the Willamette Valley Counties. 

Brief Answer: The Commission may adopt rules for a "more rapid" phased reduction 
only if another phased reduction program exists. Because no other phased reduction 
currently exists, the Commission cannot exercise this authority. Further, ORS 
468A.595(2) limits the Commission to a "more rapid" phased reduction, and does not 
allow the Commission to reduce the amount of acreage allowed buruing permits. 

BRIEF HISTORY OF OREGON FIELD BURNING LEGISLATION 

Field burning legislation in Oregon was first enacted in 1955 in order to protect property 
and lives from the spread of fire. Since then, the emphasis of field buruing has gradually shifted 
from fire safety to pollution control. 

In 1969, after the legislature adjourned, field burning caused significant air pollution in 
the Willamette Valley, particularly in the Eugene area. In response, the 1971 legislature 
substantially amended the field burning regulatory scheme and changed its primary purpose to 
protecting public health from air pollution. Significantly, it banned field burning in the 
Willamette Valley after January 1, 1975, and established a committee to seek alternatives to 
burning. 

In 1975, however, the legislature repealed the ban. In its place, the legislature capped the 
amount of acres allowed to be burned and mandated a phased reduction in acreage for future 
years. The 1979 legislature increased the cap to 250,000 acres per year, eliminated phased 
reduction, and continued to fund the search for alternatives. This system persisted for 21 years, 
until 1991. 
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In 1988, excessive field burning smoke decreased visibility on Interstate 5 and 
contributed to an infamous multi-vehicle accident that claimed nmnerous lives. The legislature 
reacted by significantly overhauling the field burning statutory scheme in 1991. Among the 
many changes, it imposed a phased reduction of the maximmn acreage allowed to be burned, 
from 250,000 acres in 1991 to 65,000 acres by 1998. 

ANALYSIS OF LANE COUNTY'S REQUESTS 

I. Principal request: Upon a finding of extreme danger to public health or safety, order 
temporary emergency cessation of all open field burning, propane flaming or stack and 
pile burning in the Willamette Valley Counties for the 2007 and 2008 burning seasons, 
pursuant to ORS 468A.610(9). 

Brief answer: The Commission may order temporary emergency cessation of all field 
burning in 2007 (but probably not for 2008) in any area of the Willamette Valley 
Counties if (1) it finds that field burning contributes to "extreme danger to public health 
or safety" and (2) that the extreme danger is an "emergency." 

Lane County's principal request is that the Commission exercise its authority under ORS 
468A.610(9) to order a "temporary emergency cessation" of all field burning in the Willamette 
Valley Counties upon finding "extreme danger to public health or safety." The statute reads: 

Upon a finding of extreme danger to public health or safety, the 
commission may order temporary emergency cessation of all open field 
burning, propane flaming or stack or pile burning in any area of the 
[Willamette Valley Counties]. 

The scope of the Commission's authority therefore depends upon the meaning of 
"extreme danger to public health or safety" and "temporary emergency cessation." As explained 
below, "extreme danger" is not clearly defined, but probably has two possible meanings: 
nothing less than the most severe danger (such as death), or something less dangerous but at least 
a very severe danger (which includes the range of dangers from very severe through death). The 
legislature intended to allow the Commission reasonable discretion to determine how severe the 
danger must be. To find extreme danger to public health or safety, the Commission must first 
make specific findings of fact that field burning contributes to air pollution levels that cause the 
most severe danger or at least very severe danger to public health or safety in the Willamette 
Valley Counties. Furthermore, the extreme danger must qualify as an "emergency," meaning 
that it is unforeseeable or rarely able to be exactly foreseen. 

If the Commission finds extreme danger to public health or safety that constitutes an 
emergency, it may order a temporary emergency cessation of all field burning in any portion of 
the Willamette Valley Counties for any portion of the 2007 burning season. The maximum 
duration of the order would be limited by the period of the extreme danger to public health or 
safety. At this time, however, the Commission probably cannot order a temporary emergency 
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cessation for the 2008 burning season, because it is unlikely that field burning a year in the future 
would qualify as an emergency at the present time. Nevertheless, it is possible that the 
Commission could order a temporary emergency cessation in 2008 for the 2008 burning season, 
subject to finding extreme danger that constitutes an emergency at that time. 

The Commission's order for a temporary emergency cessation may be challenged in 
court. It would be subject to hearings for a temporary restraining order and preliminary 
injunction, as well as extensive discovery and a mini-trial to determine whether the Commission 
based its decision upon substantial evidence that would enable a reasonable person to reach the 
same conclusion. Thus we recommend that the Commission thoroughly review all available 
evidence before ordering a temporary emergency cessation. 

A. Methodology for Intemreting Statutory Terms 

Whether the Commission may grant Lane County's requests depends upon the 
interpretation of Oregon statutes which convey to the Commission the authority to regulate and 
prohibit field burning. The interpretation of statutes follows the analytical method dictated by 
the Oregon Supreme Court in PGE v. Bureau of Labor and Industries, 317 Or 606, 859 P2d 1143 
(1993). 1 PGE sets out a three-step analysis, with the goal of ascertaining the legislature's intent. 
The first step is to examine the statute's text and context to determine whether any ambiguity 
exists. Id. at 610-11. A statute is ambiguous if it is capable of at least two "reasonable" 
interpretations. State v. Cooper, 319 Or 162, 167, 874 P2d 822 (1994). At this first level of 
analysis, the court does not choose between two reasonable interpretations, even if one is more 
likely than the other. State v. Stamper, 197 Or App 413, 417, 106 P3d 172, rev den, 339 OR 230 
(2005). 

If the statute is clear at the first level, the analysis ends. PGE, 317 Or at 611. But if it is 
capable of at least two reasonable interpretations, then the analysis proceeds to the second level 
and examines the statute's legislative history.2 Id. at 611-12. If the statute is still ambiguous, the 

If a statute is interpreted by a state agency or connnission, then in addition to the PGE analysis, Oregon courts 
also apply the analytical methodology set forth in Springfield Educ. Ass 'n v. School Dist., 290 Or 217, 621 P2d 547 
(1980). For example, the recent case of Vickers/Nelson & Assocs. v. Envtl Quality Comm 'n, 209 Or App 179, 148 
P3d 917 (2006), utilized the Springfield analysis. Although the courts have not dictated how to choose between the 
two, in this case both analyses yield virtually the same result. The first step under Springfield is to determine 
whether the term to be interpreted is an "exact term" (a term subject to a precise definition, such as "Marion 
County"), an "inexact term" (a term not precisely defined, at least on its face, such as "operator" of a facility), or a 
"delegative term" (a term for which the legislature grants discretion to the agency or commission to interpret, such 
as "good cause"). Id. at 184. Inexact terms are interpreted according to the PGE methodology, id. at 185, the same 
analysis followed in this memorandum. The term "emergency" is most likely an inexact term subject to PGE 
analysis, and thus would be interpreted per PGE as in this memorandum. The term "extreme danger" may be 
delegative, which would confer interpretive discretion upon the Commission, but this memorandum concludes upon 
the PGE analysis that the Commission has similar discretion to interpret the meaning of "extreme danger." Thus 
whether the terms are analyzed under the PGE or Springfield methodologies, the outcome is virtually the same. 

2 Contrary to PGE, ORS 174.020(1 )(b) arguably allows courts to consider legislative history without first finding 
ambiguity or identifying a choice between two reasonable interpretations, and some courts do so. See, e.g., Bobo v. 
Kulongoski, 338 Or 111, 117-18, 107 P3d 18 (2005). 
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analysis moves to the third, final level and considers relevant canons of statutory construction. 
Id. at 612. 

B. Extreme danger to public health or safety 

1. First-level analysis: text and context. 

Lane County's request cites medical studies to support its assertion that field burning 
endangers public health or safety. Those studies conclude that exposure to certain levels of 
particulate matter, specifically PM2.5, endangers public health. However, the Commission 
cannot order a temporary emergency cessation of field burning unless it finds "extreme" danger 
to public health. Thus the meaning of"extreme" danger is critical to the breadth of the 
Commission's authority. 

To interpret the term extreme, the PGE methodology begins with an examination of the 
statutory text. The statute does not define the term, and Oregon courts have not interpreted it in 
any published opinion. Thus we look to the term's "plain, natural and ordinary meaning." PGE, 
317 Or at 611. Because it is not a term of art, its ordinary meaning is presumed to be reflected in 
a dictionary. In re Marriage of Massee & Massee, 328 Or 195, 202, 970 P2d 1203 (1999). The 
dictionary defmition of a term does not necessarily dictate its interpretation. See, e.g., State v. 
Glapsey, 337 Or 558, 564-65, 100 P3d 730 (2004). But dictionaries often establish a range of 
reasonable alternatives to be considered in the context of the statute. See, e.g., State v. Holloway, 
138 Or App 260, 265, 908 P2d 324 (1995). 

Most Oregon appellate courts refer to Webster's Third New Int 'l Dictionary. See, e.g., 
Pacificorp Power Mktg., Inc. v. Dept. Revenue, 340 Or 204, 215, 131 P3d 725 (2006). In this 
case, Webster's Third New Int'! Dictionary 807 (unabridged ed 1993) defines extreme as 
"existing in the highest or the greatest possible degree : very great : very intense" or "marked by 
great severity or violence : most severe : most stringent." Thus the definition of extreme danger 
to public health includes the "most severe" or "greatest possible degree" of danger, probably 
meaning death. The definition also includes "very great" danger or danger "marked by great 
severity" and suggests something less than the most severe danger, but still very severe. 

The PGE methodology additionally directs us to examine the statute's context. Context 
may include other provisions of the same statute, or other statutes on the same subject matter. 
Vsetecka v. Safeway Stores, Inc., 337 Or 502, 508, 98 P3d 1116 (2004); State v. Carr, 319 Or 
408, 411-12, 877 P2d 1192 (1994). In this case, though, no other field burning or air quality 
statute defines the term extreme danger. Iu fact, no other Oregon statute uses the term extreme 
danger. In context, a finding of extreme danger allows the Commission to order a temporary 
"emergency" cessation. The use of the term emergency reinforces that extreme danger ought to 
be severe, but does not resolve how severe. 

Thus the first-level analysis of the text and context allows at least two reasonable 
interpretations: first, that extreme danger to public health means nothing less than the most 
severe danger, such as death; or second, something less but at least very severe danger (which 
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includes the range of dangers from very severe through death). Because two reasonable 
interpretations remain, the analysis continues with the legislative history. 

2. Second-level analysis: legislative history. 

The second level of analysis in the PGE methodology concerns legislative history. 
Evidence of the legislature's intent may include the comments oflegislators and legislative 
counsel in committee hearings. Davis v. 0 'Brien, 320 Or 729, 742-45, 891 P2d 1307 (1995); 
State v. Wolleat, 338 Or 469, 476, 111P3d1131 (2005). In this case, the phrase "extreme 
danger to public health or safety" was first enacted by Oregon Laws 1975, chapter 559, section 
11(5). At that time, the Governor had the power to temporarily prohibit field burning upon 
finding extreme danger to public health or safety. The legislature subsequently transferred that 
authority to the Connnission. Or Laws 1977, ch 650, § 8(6). 

The legislative history of the 197 5 statute, and all subsequent amendments, contains only 
one reference to the meaning of"extreme danger." A written sunnnary3 of the May 3, 1975 
work session of the House Special Committee on Field Burning recounts that Chairman Lang, 
Representative Magruder and Legislative Counsel Kathleen Beaufait discussed its meaning as 
follows: 

Magruder asked for a definition of"extreme danger to public health and 
safety" as used in this bill. Kathleen Beaufait suggested that this was an 
acceptable standard used extensively elsewhere in the statutes though not 
easily definable. Chairman Lang stated that if this became a disputable 
fact that ended up in court, the burden of proof of "extreme danger" would 
lie with the Chief Executive. Magruder stated that he was extremely 
interested that the intent of this particular section be made clear and that 
the connnittee be in agreement as to the legislative intent - - specifically, 
that the bueden [sic] of proof does lie with the Chief Executive. 

Kathleen Beaufait stated that as worded, this is a judgment decision by the 
Governor as to "extreme danger to public health and safety." 

The legislative history illustrates that the legislature did not intend to define extreme 
danger to public health and safety with precision, acknowledged that the term was not "easily 
definable," and intended to allow the Governor (and later the Commission) to exercise judgment 
in its interpretation. Although extreme danger is not precisely defined, the legislature understood 
that the term is not completely open-ended, and the Commission's discretion is not unbounded. 
Therefore, rather than establishing a single, exact definition, the second level of the PGE 
analysis confirms that the legislature intended to allow the Commission to exercise judgment to 
interpret extreme danger within a range of reasonable definitions. Pursuant to PGE, a court 
would look to legislative history to determine which of the reasonable interpretations identified 
at the first level the legislature intended. In this case, the first level analysis identified two 
reasonable interpretations from the dictionary definition of extreme. Therefore, the PGE 

The audio tape of the hearing is indecipherable. 
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analysis suggests that the Commission may exercise judgment to interpret extreme danger to 
public health as nothing less than the most severe danger, such as death, or something less 
dangerous but at least very severe danger (which includes the range of dangers from very severe 
through death). In summary, the text, context and legislative history of"extreme danger" 
demonstrate that the legislature intended to allow the Commission to exercise judgment as to 
whether extreme danger means the most severe danger only, or something less but at least very 
severe danger. 

Because the text, context and legislative history provide sufficient guidance as to the 
legislature's intent, it is unnecessary to resort to the third level of analysis (canons of statutory 
construction). 

3. Afinding of "extreme danger to public health" must determine that field burning 
poses, at the least, a very severe danger. The finding may cite general medical 
studies concerning PM2.5 exposure, but. must also be specifically tied to field 
burning in the Willamette Valley Counties. 

Lane County has presented a number of medical studies of the effects ofPM2.5 on public 
health. For example, Lane County cites a study published in the Journal of the American 
Medical Association in March 2006 which concluded that a short-term increase in exposure to 
PM2.s by 10 ug/m3 caused a 1.28 percent increase in hospital admission for heart failure for 
patients over 65. The Commission might conclude that this study establishes that short-term 
increases in exposure to PM2.5 very severely endangers the health of seniors, especially 
considering that hospital admission is reserved for serious illness, and that most visits to a doctor 
or even the emergency room do not result in hospital admission. 

In addition, however, the Commission would have to link the general evidence of the 
dangers of PM2.5 exposure to the specific effects of field burning on public health in the 
Willamette Valley Counties. To do so, the Commission would likely have to find that the levels 
of PM2.s determined by medical studies to endanger public health are comparable to the levels of 
PM2.s in the Willamette Valley Counties during the field burning season (in terms of chronic 
background levels and/or acute increases). The Commission would also have to find that field 
burning contributes to those levels, and that if field burning were prohibited, the danger to public 
health would decrease. The statute does not require field burning to be the sole cause of extreme 
danger to public health, but it must be a contributing factor. 

To support an order prohibiting field burning, the Commission's findings would need to 
be based on "substantial evidence." As discussed below, substantial evidence entails an analysis 
of all the available information, not just evidence submitted by Lane County or otherwise 
tending to support a finding of extreme danger. Given the complexity of these factual issues, the 
Commission would likely rely heavily upon Department of Environmental Quality to evaluate 
the evidence of the danger to public health and safety posed by field burning. 
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C. Temporary emergency cessation 

If the Commission finds that field burning contributes to extreme danger to public health 
or safety, then the Commission may order a temporary emergency cessation of field burning. 
The Commission's authority in this regard depends upon the meaning of "temporary" and 
"emergency." As described below, the meaning of those terms probably allows the Commission 
to prohibit field burning for all or any portion of the 2007 field burning season, but only as long 
as extreme danger persists, and only if the danger qualifies as an emergency. The Commission 
probably cannot at the present time extend the prohibition through the 2008 field burning season, 
though depending upon the evidence before it in 2008, it may be able to prohibit field burning by 
order that year. 

1. "Emergency:" first-level analysis: text and context 

The terms "temporary" and "emergency'' are not defined by the statute, and have not 
been interpreted in a published opinion of an Oregon court. Looking to the terms' "plain, natural 
and ordinary meaning" as defined in Webster's Third New Int 'l Dictionary 74 l (unabridged ed 
.1993), "emergency" is defined as "an unforeseen combination of circumstances or the resulting 
state that calls for immediate action" and "a [usually] distressing event or condition that can 
often be anticipated or prepared for but seldom exactly foreseen." Thus the dictionary defines 
emergency as a situation that cannot be foreseen, or can only rarely be exactly foreseen. 

Under this definition, it is unclear ifthe danger to public health cited by Lane County 
qualifies as an emergency. Field burning itself is clearly well known to and foreseen by the 
legislature and the Commission, as Oregon statutes require the Commission to issue permits 
allowing field burning each year. It is also well known that PM2.5 generally endangers public 
health. The potentially unforeseen aspect is the severity of the danger that field burning poses to 
public health in the Willamette Valley Counties. Depending upon when the evidence of extreme 
danger first became available, the Commission might be able to conclude that the evidence arose 
so recently that the extreme danger caused by field burning was previously unforeseen and is 
therefore an emergency. This conclusion would rest upon the timing of when that evidence 
arose. Furthermore, it is unclear how recent the evidence must be to meet the definition of 
emergency. The older the evidence, the greater the risk that a court would determine that the 
extreme danger does not meet the definition of an emergency. 

One could argue that although the public health danger posed by field burning is 
generally anticipated and prepared for, it is one of the rare emergencies consisting of a condition 
that can be foreseen. However, the context of the term emergency indicates that it is unlikely 
that the legislature intended it to mean a condition that can be foreseen. Two other statutes allow 
the Commission to restrict or prohibit field burning by adopting rules after the typical 
deliberative rulemaking process and public comment: ORS 468A.6 l O(S)(b ), the authority to 
restrict or cease issuing field burning permits, and ORS 468A.595(1 ), the authority to restrict or 
prohibit field burning generally. This indicates that when the Commission can foresee a future 
condition, the legislature probably intended the Commission to proceed with the public process 
called for under those two statutes. 
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Even though it is possible that a court would proceed to a second-level legislative history 
analysis, the legislative history does not comment on the meaning of emergency. The third­
level, concerning statutory cannons of construction, is similarly unavailing in this case. 
Therefore, it is most likely that a court would find that emergency means a situation that cannot 
be foreseen. 

2. "Temporary:" first-level analysis: text and context 

The term "temporary" is defined as "lasting for a time only : existing or continuing for a 
limited time : IMPERMANENT, TRANSITORY" and "bearing the marks of a particular time : 
deriving interest from or having relation to a restricted period or special era." Id. at 2353. In 
essence, temporary means a limited period. Based solely on this definition, a temporary 
cessation could encompass the 2007 and 2008 field burning seasons, because it is a limited 
period. A temporary cessation could also be shorter or longer, so long as it is a limited period. 
The question is the permissible length of the limited period. 

The first level of analysis also includes the terms' context, and in this case, the statute's 
context offers further indication oflegislative intent. Context includes other provisions of the 
same statute, PGE, 317 Or at 611, and the same statute can mean the same ORS chapter. See 
Morsman v. City of Madras, 203 Or App 546, 561, 126 P3d 6 (2006). In this case, the context 
consists of the Commission's field burning statutes, including the Commission's two other 
statutory authorities to prohibit field burning: the authority to restrict or cease issuing field 
burning permits (ORS 468A.610(8)(b )) and the authority to restrict or prohibit field burning 
generally (ORS 468A.595(1)). 

The context also includes a provision that restricts the period in which the Commission 
may exercise any of its statutory authorities to prohibit field burning: "The commission may 
order emergency cessation of open field burning at any time. Any other decision required under 
this section must be made by the commission on or before June 1 of each year." ORS 
468A.610(10).4 We understand that the field burning season typically begins after June 1 of 
each year, and thus once the season begins, the Commission may prohibit field burning only by 
ordering a temporary emergency cessation. That restriction indicates that the legislature 
probably intended to allow the temporary emergency cessation to last for the entire field burning 
season, if necessary. To categorically constrain the Commission to less than the entire season 
would deprive the Commission of its sole statutory authority to protect public health and safety 
from extreme danger that arises abruptly. 5 At the same time, the length of the temporary 
emergency cessation is limited to the duration of the extreme danger to public health or safety, 

4 This provision is part of ORS 468A.610, and thus clearly applies to the authority to restrict or cease issuing 
field burning permits under ORS 468A.610(8)(b). It also applies to the authority to restrict or prohibit field burning 
generally under ORS 468A.595(1), as explained below in Section III.A. 

OAR Chapter 340, Division 206 (Air Pollution Emergencies) is nanower than the Commission's statutory 
authority to prohibit field burning by order. Further, the legislature specifically addressed field burning emergencies 
in the field burning statutes, and thus the general air quality statute upon which Division 206 rests might not apply to 
field burning. 

Confidential and Privileged Attorney - Client Communication 



Environmental Quality Commission 
August 3, 2007 
Page 11 

because the Commission may not order a temporary emergency cessation unless it finds that 
extreme danger to public health or safety exists. 

The context also indicates that a temporary emergency cessation probably cannot extend 
beyond one field burning season, because of the "emergency" requirement. The ordinary 
meaning of emergency is a situation that cannot be foreseen, or can only rarely be exactly 
foreseen. Therefore, an unforeseen danger may justify a temporary emergency cessation during 
the 2007 burning season, but the same danger, if certain to occur in 2008, will no longer be 
unforeseen and is probably no longer an emergency. For example, the Commission probably 
cannot at this time order a temporary emergency cessation for 2008 based solely on general 
medical studies cited by Lane County connecting PM2.s exposure to.illness, because the 
Commission now knows about the general effects of PM2.s exposure. 

On the other hand, this does not prevent the Commission from ordering a temporary 
emergency cessation in 2008 based upon a specific, unforeseen event that in combination with 
field burning poses extreme danger to public health. For example, if field burning were allowed 
in 2008, but an unexpected wildfire released so much PM2.s pollution that any additional PM2.s 
from field burning would pose eJ(treme danger to public health, then the Commission could order 
a temporary emergency cessation of all field burning in the relevant area until the wildfire 
subsided. 

Further, the legislature provided two alternative authorities to restrict or prohibit field 
burning when the Commission is not faced with an emergency: the authority to restrict or cease 
issuing field burning permits (ORS 468A.610(8)(b )) and the authority to restrict or prohibit field 
burning generally (ORS 468A.595(1 )). To exercise those authorities, the legislature mandated 
public rulemaking and hearing processes. This indicates that the legislature probably intended 
the Commission to consider restrictions or prohibitions with the benefit of public input when 
immediate action is not necessary and it is able to deliberate at length. Also, the fact that those 
two authorities must be exercised before the burning season each year indicates that the 
legislature intended the Commission to supply advance notice to field burners when the 
Commission does not face an emergency. 

3. "Temporary:" second-level analysis: legislative history 

Because the first-level examination of the text and context points to only one reasonable 
interpretation, the PGE analysis ends. Even if a court moved to the second level analysis, 
though, the result would remain the same because the legislative history does not address or 
explain the meaning of temporary emergency cessation. 

Therefore, the Commission probably cannot grant Lane Connty's request to order 
temporary emergency cessation of field burning for both the 2007 and 2008 burning seasons, but 
could prohibit the remainder of the 2007 burning season upon a finding of extreme danger to 
public health or safety that constitutes an emergency. 
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D. The Commission's findings regarding "extreme danger to public health" and its 
determination of whether the extreme danger gualifies as an "emergency" will be subject 
to judicial review, including hearings to determine whether a temporary restraining order 
or preliminary injunction are warranted, and a mini-trial to determine whether the 
Commission based its findings upon substantial evidence. 

The Commission's authority under ORS 468A.610(9) allows the Commission to order a 
temporary emergency cessation without a hearing, public comment or other public input. As a 
practical matter, the Commission would issue orders to all entities holding field burning permits 
to prohibit field burning for a specified period in specified areas. 

1. Temporary restraining order or preliminary injunction 

Upon issuing the orders, an affected permit holder could challenge the Commission's 
order in court. A permit holder could seek a temporary restraining order to enjoin the 
Commission's order. If successful, the court would schedule a hearing for a preliminary 
injunction within a very short time frame, probably less than two weeks. If granted, a 
preliminary injunction would apply until the litigation concludes and the court enters final 
judgment. As a practical matter, a preliminary injunction would decide the fate of the order in 
this case because the burning season would conclude before the litigation concluded. 

To obtain an injunction, the permit holder would have to prevail under one of the 
following three tests: 

(1) The permit holder will suffer irreparable injury if the injunction is not granted, the 
permit holder will probably prevail upon the merits, the Commission will not be hurt 
more than the permit holder is helped, and the injunction is in the public interest; or 

(2) The permit holder shows probable success on the merits and a possibility of 
irreparable harm; or 

(3) Serious questions are raised and the balance of hardships tips sharply in favor of 
the permit holder. 

2. Review for substantial evidence 

An order for temporary emergency cessation of field burning is also subject to review by 
Oregon's circuit courts if challenged within 60 days of when the order is served. ORS 
183 .484(1 ). Mostly likely, a permit holder would seek a temporary restraining order and 
preliminary injunction to address the short-term effect of the orders. The permit holder could 
also seek review under ORS 183 .484(1) to prevent similar orders in the future by establishing 
case law that interprets "extreme danger" and "emergency" in a way that favors the permit 
holder, and that defines substantial evidence as applied to orders for temporary emergency 
cessation of field burning. 
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If a court found that the Commission misinterpreted applicable legal standards, such as 
the extreme danger standard or the meaning of emergency, it could reverse the orders. ORS 
183.484(5)(a)(A)-(B). Additionally, a court could set aside the orders ifit found that the 
Commission findings were not supported by "substantial evidence." ORS 183.484(5)(c). A 
court judges substantial evidence by determining whether the record viewed as a whole would 
allow a reasonable person to reach the Commission's conclusion. Norden v. Water Res. Dept., 
329 Or 641, 649, 996 P2d 958 (2000). Thus the Commission does not have to refute all 
conflicting evidence. However, the court will consider all conflicting evidence, id., and may 
allow extensive discovery and a mini-trial in which experts offer evidence and opinions. Id. at 
648-49. The evidence is not confined to the record in front of the Commission at the time of its 
orders, but rather may include new evidence that the Commission never considered. Id. at 647. 
In other words, review by a circuit court can be a thorough and probing examination of the basis 
of the Commission's findings. 

For those reasons, and because of the likelihood oflitigation ifthe Commission orders a 
temporary emergency cessation, we recommend that the Commission engage in a thorough 
analysis of the evidence supporting and opposing the allegations of extreme danger to public 
health and safety before issuing any order. This could include working through Department of 
Environmental Quality or independent experts to analyze the studies submitted by Lane County 
and linking those studies to risks posed specifically in the Willamette Valley Counties. 

II. Second Request: Pursuant to ORS 468A.610(8)(b ), cease issuing field burning, propane 
flaming or stack and pile burning permits upon finding, after public hearing, that "other 
reasonable and economically feasible, environmentally acceptable alternatives to the 
practice of annual open field burning have been developed." 

Brief answer: Under ORS 468A.610(10), the Commission may make this finding only 
between January 1 and June 1 of each year. The Commission could hold public hearings 
before January 1, but must formally make the required findings and enact a rule 
prohibiting permit issuance between January 1 and June 1. 

In addition to its primary request for temporary emergency cessation of all field burning, 
Lane County requests that the Commission cease issuing permits for field burning. The 
Commission's field burning statutes generally require it to issue permits for the field burning of 
65,000 acres in the Willamette Valley Counties, but under ORS 468A.610(8)(b) it may issue 
permits for less acreage (or none) ifit frnds, after public hearing, that "other reasonable and 
economically feasible, environmentally acceptable alternatives to the practice of annual open 
field burning have been developed." 

ORS 468A.610(8)(b) states: 

Permits shall be issued and burning shall be allowed for the maximum 
acreage specified in subsection (2) of this section unless: 
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* * * * * 

(b) The commission fmds after hearing that other reasonable and 
economically feasible, environmentally acceptable alternatives to the 
practice of annual open field burning have been developed. 

A. Under ORS 468A.610(10), the Commission may make its finding only between January 
1 and June 1 of each year. The Commission could hold public hearings before January l, 
but must formally make the required findings and enact a rule prohibiting permit issuance 
between January 1 and June 1. 

ORS 468A.610(10) requires the Commission to make its finding between January 1 and 
June 1 of each year. Thus the Commission cannot make this finding for the remainder of 2007. 
ORS 468A.610(10) states: 

The commission may order emergency cessation of open field burning at 
any time. Any other decision required under this section must be made by 
the commission on or before June 1 of each year. 

The Commission could probably hold a hearing, or hearings, before January 1, but could 
not formally make the necessary findings or act to reduce or cease issuing permits until January 
1, 2008. 

B. The Commission's findings of fact that "other reasonable and economically feasible, 
environmentally acceptable alternatives to the practice of annual open field burning have 
been developed" are subject to judicial review. 

Because the Commission has previously adopted rules to issue permits for 65,000 acres, 
see OAR 340-266-0060(l)(a)-(b), it is bound to follow those rules unless it amends them 
pursuant to another rulemaking. In other words, the Commission may not reduce or eliminate 
the amount of acreage allowed permits without enacting additional rules. Further, the findings 
themselves arguably meet the definition of a rule under the Oregon Administrative Procedures 
Act. ORS 183.310(9) (a rule is "any agency directive, standard, regulation or statement of 
general applicability that implements, interprets or prescribes law or policy, or describes the 
procedure or practice requirements of any agency.") The Commission's findings, therefore, 
would necessarily occur in the context of a rulemaking to reduce or eliminate field burning 
permits. As with findings of fact to support an order, the Commission's findings in a rulemaking 
are subject to judicial review, and the Commission should thoroughly consider all available 
evidence before finding whether "other reasonable and economically feasible, environmentally 
acceptable alternatives to the practice of annual open field burning have been developed." 

Judicial review of the Commission's findings of fact in a rulemaking would be thorough 
and probing, just as with review of an order to ban field burning as described above. Although 
the precise legal standards of review for rulemakings and orders are different (at least as a 
technical matter), courts will carefully scrutinize the Commission's actions in either case. 
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Courts review whether orders are supported by substantial evidence in the record, which 
exists ifthe record viewed as a whole would permit a reasonable person to reach the 
Commission's findings of fact. ORS 183.484(5)(c). In contrast, recent case law indicates that 
courts review findings of fact in rulemakings to determine whether the Commission made the 
required findings of fact and whether the Commission considered those findings as part of the 
rulemaking. Wolfv. Or. Lottery Comm 'n, 209 Or App 670, 686, P3d 303 (2006), rev granted 
343 Or 115 (2007). 

Generally, a court may invalidate an administrative rule only if the Commission violated 
the Constitution, exceeded its statutory authority or failed to comply with applicable rulemaking 
procedures. Id. at 682, citing ORS 183.400(4). Rules, unlike orders, are generally not required 
to be based on or supported by an evidentiary record. Id. at 684, citing ORS 183.335(13) 
("Unless otherwise provided by statute, the adoption, amendment or repeal of a rule by an 
agency need not be based upon or supported by an evidentiary record."). However, where a 
statute requires the Commission to make findings of fact, a court will review the rulemaking 
record to determine whether the Commission made the required findings and whether the 
commission considered those findings as part of the rulemaking. If not, the court will invalidate 
the rule. Id. at 684-86. The Wolf case indicates that this will not be a cursory review to 
determine simply whether Commission made findings. Rather, it shows that courts carefully 
probe the rulemaking record to determine ifthe Commission made findings on the precise issues 
identified by the statute. Id. at 687-691. According to the Wolf case, judicial review ends there. 
A court will not proceed to review whether a commission's findings actually support the rule. 
Id. at 686. However, we expect that a court would require that the findings have a rational 
relationship to the rule, and that if the Commission disregarded its own findings or the rule 
otherwise lacked a reasonable connection to the findings, a court would invalidate the rule. 

Nevertheless, the standard ofreview for findings of fact in rulemakings stated by Wolf is 
not completely clear, and the Oregon Supreme Court recently agreed to hear an appeal of the 
decision. Also, a court in a different case has remarked that review of an order for substantial 
evidence does not differ "in any significant way'' from the review of findings mandated by 
statute, because both types of review require the court to determine whether the record 
adequately supports a commission's action. City of W. Linn v. Land Conservation & Dev. 
Comm 'n, 201 Or App 419, 428, 119 P3d 285 (2005). Therefore, ifthe Commission intends to 
consider whether to reduce the amount of acreage allowed burning permits under ORS 
468A.610(8)(b), we recommend that it seek additional advice to ensure its findings will comply 
with the statute and survive judicial review. 

III. Third Request: Pursuant to ORS 468A.595(1 ), prohibit or restrict field burning by rule 
as necessary to carry out the policy of ORS 468A.010. 

Brief Answer: The Commission may not reduce the amount of acreage allowed field 
burning permits, set by statute at 65,000 acres, unless it satisfies the hearing, findings and 
timing requirements discussed with Lane County's second request above. So long as it 
issues permits to bum 65,000 acres, though, the Commission need not comply with those 
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requirements, and may otherwise restrict field burning by rule under ORS 468A.595(1). 
Before adopting rules, however, the Commission must consider whether the rules are 
necessary to carry out the policy of ORS 468A.010 (which might require findings of 
fact), and it must consult with Oregon State University. 

A. The Commission may not reduce the amount of acreage allowed field burning permits, 
set by statute at 65,000, unless it satisfies the hearing, findings and timing requirements 
of ORS 468A.610(8)(b), (10) discussed with the second request above. 

The Commission has authority under ORS 468A.595(1) to restrict or prohibit field 
burning by class, type, extent and amount of burning to carry out the policy of ORS 468A.010. 
ORS 468A.595(1) states: 

In order to regulate open field burning pursuant to ORS 468A.610: 
(1) In such areas of the state and for such periods of time as it considers 
necessary to carry out the policy of ORS 468A.010, the Environmental 
Quality Commission by rule may prohibit, restrict or limit classes, types 
and extent and amount of burning for perenuial grass seed crops, annual 
grass seed crops and grain crops. 

However, the Commission may not reduce the amount of acreage allowed burning 
permits, set by statute at 65,000, unless it satisfies the hearing, findings and timing requirements 
of ORS 468A.610(8)(b), (10) explained under the second request above, including the 
requirements to make specific factual findings that "other reasonable and economically feasible, 
environmentally acceptable alternatives to the practice of annual open field burning have been 
developed," and to make these findings only between January 1 and June 1 of each year. 

1. First level: text and context 

At the first level PGE analysis of the text and context, there are at least two reasonable 
interpretations of whether the Commission must satisfy ORS 468A.610(8)(b), (10) in order to 
reduce the amount of acreage allowed burning permits. One could argue that this authority is 
subject to the hearing, findings and timing requirements of ORS 468A.610(8)(b), (10) because 
the text of the statute states: "In order to regulate open field burning pursuant to ORS 
468A.610." (Emphasis added.) On the other hand, one could argue that the "pursuant to" 
language is not clear and is not intended to bootstrap the restrictive hearing, findings and timing 
requirements into ORS 468A.595(1) when the legislature did not explicitly require it. If at the 
first level of analysis, a statute is capable of at least two "reasonable" interpretations, the analysis 
necessarily moves to the second level oflegislative history. Cooper, 319 Or at 167. 
"Reasonable" is a fairly low threshold referring to an interpretation that is "not wholly 
implausible." Owens v. MVD, 319 Or 259, 268, 875 P2d 463 (1994); Stamper, 197 Or App at 
417. At this first level of analysis, the court does not choose between two reasonable 
interpretations, even if one is more likely than the other. Owens, 319 Or at 268. Both 
interpretations are probably reasonable because they are not wholly implausible. Because a court 
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could not choose between the interpretations at this level, the analysis turns to the second level of 
legislative history. 

2. Second level: legislative history. 

The legislative history illustrates that the legislature intended that the Commission may 
not, under ORS 468A.595(1 ), reduce by rule the amount of acreage allowed burning permits 
unless it satisfies the requirements of ORS 468A.610(8)(b), (10). ORS 468A.595(1) was first 
enacted by Oregon Laws 1971, chapter 563, section 2(1). At that time, ORS 468A.610 did not 
exist. 

The 1975 legislature amended the field burning statutes and clearly directed the amount 
of acreage allowed burning permits under ORS 468A.610 to be subject to reduction by mies 
adopted pursuant to ORS 468A.595(1 ). For example, the legislature created ORS 468A.610(2), 
which stated that "[ e ]xcept as may be provided by rule under [ORS 468A.595], the maximum 
total registered acreage allowed to be open burned * * * shall be as follows." Or Laws 1975, ch 
559, § 11. Additionally, the legislature amended ORS 468A.595 to add the phrase "In order to 
regulate open field burning pursuant to [ORS 468A.610]." Id. at§ 5. 

The 1977 legislature added the first version of ORS 468A.610(8)(b), which at that time 
required that permits had to be issued for the acreage specified by ORS 468A.610(2) unless the 
Commission found that "other reasonable and economically feasible alternatives to the practice 
of annual open field burning have been developed." Or Laws 1977, ch 650, § 8(5). However, 
the amount of acreage was still subject to restriction under ORS 468A.595 ("Except as may be 
provided by rule under [ORS 468A.595], the maximum total registered acreage allowed to be 
open burned * * * shall be:"). Therefore, the first issue was how many acres could qualify for 
permits. The amount of acreage was subject to reduction by rules adopted under ORS 468A.595. 
Once the acreage was set, the Commission had to issue burning permits for the entire acreage 
unless it satisfied the hearing, findings and timing requirements of ORS 468A.610(8)(b ), (10). 
Thus in 1977, the Commission could have adopted mies under ORS 468A.595(1) to reduce the 
amount of acreage allowed burning permits without satisfying the hearing, findings and timing 
requirements of ORS 468A.610(8)(b), (10). 

The 1979 legislature, however, amended the statutes once again and made clear that rules 
could not be adopted under ORS 468A.595(1) to reduce the amount of acreage allowed burning 
permits unless the Commission satisfied the hearing, findings and timing requirements of ORS 
468A.610(8)(b), (10). The 1979 amendments deleted the following italicized text from ORS 
468A.610(2): "Except as may be provided by rule under [ORS 468A.595}, The maximum total 
registered acreage allowed to be open burned * * * shall be * * *." Or Laws 1979, ch 181, § 
5(2). Also, the 1979 amendments added the following underlined text to ORS 468A.610(8): 
"[P]ermits shall be issued and burning shall be allowed for the maximum acreage specified in 
subsection (2) of this section unless" the Commission complied with the hearing and findings 
requirements of ORS 468A.610(8)(b ). Thus the legislature no longer intended for the amount of 
acres allowed burning permits to be subject to reduction by rules adopted under ORS 468A.595, 
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unless the Commission first satisfied the hearing, findings and timing requirements of ORS 
468A.610(8)(b), (10). 

The foregoing interpretation does not violate the rule against interpreting one statute in a 
way that renders another meaningless. Even under this interpretation, ORS 468A.595(1) 
maintains independent utility. If the Commission meets the hearing and findings requirements, it 
can adopt rules pursuant to ORS 468A.595(1) to reduce or eliminate the acreage allowed field 
burning permits. Or, as described below, the Commission could adopt rules to reduce acreage, 
prohibit burning in certain areas, or impose other restrictions so long as it allowed for burning 
permits for 65,000 acres overall. 

Because the legislative history resolves the legislature's intent, the PGE analysis ends. 

B. So long as it issues permits to bum 65,000 acres, the Commission need not 
comply with the requirements of ORS 468A.610(8)(b ), (10), and may otherwise 
restrict field burning by rule under ORS 468A.595(1). Before adopting rules, 
however, the Commission must consider whether the rules are necessary to carry 
out the policy of ORS 468A.010 (which might require findings of fact), and it 
must consult with Oregon State University. 

So long as the Commission does not reduce the amount of acreage allowed permits, then 
it may adopt rules to otherwise restrict field burning pursuant to ORS 468A.595(1) without 
meeting the hearing, findings and timing requirements of ORS 468A.610(8)(b), (10). 

1. Types of permissible restrictions not affecting the amount of acreage 
allowed burning permits 

The Commission could, by rule, restrict or prohibit certain types and methods of 
burning, so long as 65,000 acres were allowed to be burned each year. For example, it 
could restrict or prohibit burning in certain areas, or on certain days or during certain 
times of day. It could also limit the maximum amount of acres allowed to be burned in 
any day, days, week or month. Additionally, the Commission could adopt those same 
restrictions or prohibitions in conjunction with a decreased amount of acres allowed to be 
burned, so long as it satisfied the hearing, findings and timing requirements of ORS 
468A.610(8)(b), (10). 

2. Restricting field burning under ORS 468A.595(1) requires the 
Commission to consider the policy objectives of ORS 468A.010, as the 
Commission may only restrict field burning "in such areas of the state and 
for such periods of time as it considers necessary to carry out the policy of 
ORS 468A.010." 

The statute states that the Commission may only restrict or prohibit field burning 
in such areas and for such periods of time as it considers necessary to carry out the policy 
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of ORS 468A.010. That statute, as set forth below, encompasses a variety of priorities 
that the Commission would have to consider and balance against each other. 

ORS 468A.010 states: 

(1) In the interest of the public health and welfare of the people, it is 
declared to be the public policy of the State of Oregon: 

(a) To restore and maintain the quality of the air resources of the state 
in a condition as free from air pollution as is practicable, consistent with 
the overall public welfare of the state. 

(b) To provide for a coordinated statewide program of air quality 
control and to allocate between the state and the units of local government 
responsibility for such control. 

( c) To facilitate cooperation among units of local government in 
establishing and supporting air quality control programs. 
(2) The program for the control of air pollution in this state shall be 
undertaken in a progressive manner, and each of its successive objectives 
shall be sought to be accomplished by cooperation and conciliation among 
all the parties concerned. 

Those policies would make it more difficult to impose a complete prohibition, as 
requested by Lane County, rather than restrictions. For instance, the statute contains policies to 
restore air quality "as is practicable, consistent with the overall public welfare of the state" in a 
"progressive" manner. The Commission would have to identify reasons why a complete 
prohibition on all field burning is practicable, given that seed growers argue that there are no 
alternatives to field burning for certain types of crops and for steep slopes. Further, the 
economic value of the grass seed industry would likely need to be considered in "the overall 
public welfare of the state." Also, a complete prohibition might be a "progressive" step that is a 
continuation of the phased reduction carried out between 1991 and 1998, but there is risk that it 
could be interpreted as a sudden, complete ban that violates public policy. 

3. A court might infer that the Commission, when adopting rules restricting field 
burning under ORS 468A.595(1), is required to make findings of fact regarding 
whether the restrictions on field burning are necessary to carry out the policy of 
ORS 468A.010. 

By allowing the Commission to restrict or prohibit field burning "as it considers 
necessary to carry out the policy of ORS 468A.010," ORS 468A.595(1) does not appear to 
require the Commission to make findings of fact. It is possible, however, that a court would 
infer a findings requirement, or a requirement to otherwise document its determination upon 
thoughtful consideration of available evidence. Recent Oregon cases have stated that a 
legislative requirement to engage in fact-finding before adopting a rule need not be explicitly 
stated, or even practicable to accomplish, to become a basis for judicial review and invalidation 
of a rule. Wolf, 209 Or App at 685, citing Water Watch v. Water Res. Comm 'n., 199 Or App. 
598, 112 P3d 443 (2005). If a court determined that findings or other documentation of the 
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Commission's determination were impliedly required by ORS 468A.595(1), and the Commission 
had not made any findings, the court would invalidate the rule. Id. If the Commission made 
findings or otherwise documented its determination, a court would review whether the 
Commission made the type of findings required by the statute, and whether it considered those 
findings in the rulemaking. Id. at 686. 

4. Before adopting rules pursuant to ORS 468A.595(1), the Commission must first 
consult with Oregon State University, and may consult with other interested 
federal and state agencies. 

In addition to ensuring that restrictions or prohibitions are necessary to carry out the 
policy of ORS 468A.010, the Commission may not adopt rules under ORS 468A.595(1) without 
consulting with Oregon State University, and may consult with other federal or state agencies: 

Before promulgating rules pursuant to subsections (1) and (2) of this 
section, the commission shall consult with Oregon State University and 
may consult with the United States Natural Resources Conservation 
Service, or its successor agency, the Agricultural Stabilization 
Commission, the state Soil and Water Conservation Commission and other 
interested agencies. The Department of Environmental Quality shall 
advise the commission in the promulgation of such rules. The commission 
must review and show on the record the recommendations of the 
department in promulgating such rules. 

ORS 468A.595(3). 

IV. Fourth Request: Pursuant to ORS 468A.595(2), adopt by rule a "more rapid phased 
reduction" of field burning in the Willamette Valley Counties. 

Brief Answer: The Commission may adopt rules for a "more rapid" phased reduction 
only if another phased reduction program exists. Because no other phased reduction 
currently exists, the Commission cannot exercise this authority. Further, ORS 
468A.595(2) limits the Commission to a "more rapid" phased reduction, and does not 
allow the Commission to reduce the amount of acreage allowed burning permits. 

Lane County has also requested that the Commission exercise its authority to adopt by 
rule a "more rapid phased reduction" of field burning in the Willamette Valley Counties pursuant 
to ORS 468A.595(2). That statute is intended to authorize the Commission to complement 
another, ongoing phased reduction by requiring "more rapid" phased reduction in specified areas 
where more rapid reduction is appropriate, depending upon local conditions in those areas. The 
statute is not intended to allow the Commission to adopt a stand-alone phased reduction. 
Because its authority is contingent upon the existence of another phased reduction program, and 
no other phased reduction program currently exists, the Commission may not exercise this 
authority at the present time. 

Confidential and Privileged Attorney - Client Communication 



Environmental Quality Commission 
August 3, 2007 
Page 21 

ORS 468A.595(2) states: 

In order to regulate open field burning pursuant to ORS 468A.610: 

* * * * * 

In addition to but not in lieu of the provisions of ORS 468A.610 and of 
any other rule adopted under subsection (1) of this section, the 
connnission shall adopt rules for Multnomah, Washington, Clackamas, 
Marion, Polk, Yamhill, Linn, Benton and Lane Counties, which provide 
for a more rapid phased reduction by certain permit areas, depending on 
particular local air quality conditions and soil characteristics, the extent, 
type or amount of open field burning of perennial grass seed crops, annual 
grass seed crops and grain crops and the availability of alternative 
methods of field sanitation and straw utilization and disposal. 

(Emphasis added.) 

The statute limits the Commission's authority to adopt additional reductions under ORS 
468A.595(2) to a "more rapid phased reduction" by certain permit areas. (Emphasis added.) In 
other words, the legislature intended to allow the Commission to accelerate another, existing 
phased reduction program in areas where it is appropriate to do so. The meaning of the phrase 
"more rapid phased reduction" necessarily relies upon a comparison to another phased reduction. 
The words "more rapid" are relative by their nature, and lack meaning unless paired with a 
"phased reduction." 

Currently, however, no other phased reduction program exists. The text of the statute 
indicates that the legislature intended ORS 468A.595(2) to work in conjunction with the phased 
reduction mandated by ORS 468A.610 or any other phased reduction adopted by rule pursuant to 
ORS 468A.595(1): "In addition to but not in lieu of the provisions of ORS 468A.610 and of any 
other rule adopted under subsection (1) of this section, the commission shall adopt rules* * * 
which provide for a more rapid phased reduction by certain permit areas * * * ." The phased 
reduction mandated by ORS 468A.610 was completed by 19986

, and the Commission has not 
adopted another phased reduction by rule under ORS 468A.595(1 ). 

The Commission could adopt another phased reduction program by rule pursuant to ORS 
468A.595(1 ), and if so, it would be able to adopt rules for more rapid phased reduction by certain 
permit areas under ORS 468A.595(2). Until it adopts another phased reduction program by rule, 

6 ORS 468A.610(2) states: 
(2) The maximum total registered acreage allowed to be open bmned per year pursuant to subsection (I) of this 
section shall be: 

(a) For 1991, 180,000 acres. 
(b) For 1992 and 1993, 140,000 acres. 
(c) For 1994 and 1995, 120,000 acres. 
(d) For 1996 and 1997, 100,000 acres. 
(e) For 1998 and thereafter, 40,000 acres. 
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though, it cannot exercise its authority to require more rapid phased reduction under ORS 
468A.595(2). 

In addition, the legislature did not authorize the Commission under ORS 468A.595(2) to 
modify a phased reduction by reducing the amount of acreage allowed burning permits. If the 
legislature had intended to grant this authority, it could have clearly stated it. In other portions of 
the field burning statutes, the legislature clearly conveyed the authority to reduce the acreage 
allowed burning permits and prohibit field burning. See ORS 468A.595(1 ), ORS 
468A.610(8)(a)-(b), (9). Thus the legislature knew how to do so when it wished, and chose not 
to do so for ORS 468A.595(2). 
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Agent Processing at the Umatilla Chemical Agent Disposal Facility (UMCDF) 

On July 8, 2007, the UMCDF completed treatment of the GB munitions stored at the Umatilla 
Chemical Depot (UMCD); This represents the safe demilitarization of nearly 71 % of the total 
UMCD stockpile (only VX and HD munitions/bulk items remain). 

The UMCDF has destroyed over 155,500 munitions and bulk containers filled with over 
2 million pounds of GB nerve agent. This represents approximately: 

• 100% of the GB munitions (155,539 munitions and bulk items) 
• 100% of the GB agent 
• 70.5% of all Umatilla munitions and bulk containers 
• 27.3% of the original Umatilla stockpile (by agent weight) 

Other UMCDF Chemical Demilitarization Program News 

GASP I Judgment: The petitioners agreed with the UMCDF and DEQ's approach that the 
judgment should be streamlined and straightforward and leave the issue of attorneys' fees for the 
ORCP 68 motion (some months down the road). Thus, in mid-June 2007, Circuit Court Judge 
Michael H. Marcus signed a judgment remanding the EQC's determinations as to whether the 
UMCDF utilizes the best available technology (BAT) and has no major adverse impact on public 
health and the environment as it pertains to: 

• Destruction of mustard ton containers containing significantly higher mercury levels than 
identified in the original Application, 

• Destruction of hazardous waste originally intended for the Dunnage Incinerator (DUN), 
and 

• The role of the Pollution Abatement System Carbon Filter System (PFS). 

Change of Command: During a July 12, 2007, change-of-command ceremony, Lt. Col. Robert 
T. Stein replaced Lt. Col. Donna E. Rutten to become the Umatilla Chemical Depot's 34th 
commander. Lt. Col. Rutten has taken an assignment at the U.S. Northern Command at 
Fort Carson, Colorado. Lt. Col. Stein is a mitive of Pittsburgh and a commissioned officer since 
1988. He most recently served in the Republic of Korea as the U.S. Forces Korea/Combined 
Forces Command chemical officer. 
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National/International Chemical Demilitarization Program Information 

The Chemical Weapons Convention (CWC) milestone for destruction of 45% of the nation's 
original chemical agent stockpile (by weight) was met on June 18, 2007, well in advance of the 
December 31, 2007, requirement. 

On July 26, 2007, the National Research Council (NRC) published a report entitled, "Review of 
Chemical Agent Secondary Waste Disposal and Regulatory Requirements." The report 
concluded that much of the secondary wastes produced as a result of chemical agent/weapon 
destruction can and should be dealt with at off-site facilities while destruction operations are 
carried out at the demilitarization facilities. 

The committee also determined that RCRA provisions allow the submission of data from 
previous trial burns in lieu of conducting new trial burns, and should be used to the fullest extent 
possible. 

Copies of the report will be made upon request. 

UMCD Permit Modification Request (PMR) Activity: 

APPROVALS 

. P!\iR# 
. Title ... Approved . . . 

UMCD-07-002-IBLK(2) Incorporate the I-Block Storage Facility Closure Plan 06/18/07 
UMCD-07-003-WAP(lR) Disposal ofNonserviceable Material 07/26/07 

UMCDF PMR Activity: 

SUBMITTALS 
. 

PMR# 
. . 

·Title 
· .. 

Submitted . .· . 

IUMCDF-07-033-MPF(2) VX Agent Trial Burn Plans 07/31/07 

APPROVALS 

P!\iR# .. Title . Approved . . 

UMCDF-07-019-PFS(2) PFS Carbon Change-Out Conditions 06/22/07 
UMCDF-06-049-MON(2) Multiagent Monitoring for GB/VX Operations 08/02/07 

IN PROCESS: In addition to the Class 2 PMR submitted during this period, the following PMRs are under 
Department review. 

·. 
Public 

. 
Comment Target 

P!\iR# ·. . . Title Received Period Close Decision Date 
UMCDF-05-034-WAST(3) Deletion of the DUN and Addition of 10/25/05 12/24/05* TBD 

the CMS 
UMCDF-06-010-CMP(3) Comprehensive Monitoring Program 05/16/06 07/15/06* TBD 

(CMP) Sampling and Analysis Plan 
(SAP) Changes 
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IN PROCESS: In addition to the Class 2 PMR submitted during this period, the following PMRs are under 
Department review. 

Public 
Comment Target 

PMR# . Title Received Period Close Decision Date 
UMCDF-07-001-WAP(2) Waste Analysis Plan Changes 04/12/07 06/11/07 09/11/07 

(extd to 
07 /09/07 for 

GASP) 
UMCDF-07-005-MISC(2) Condition Il.M-Liability Insurance 01/30/07 04/02/07 10/12/07 

Requirement Changes 
UMCDF-07-006-DFS(3TA) Minimum Temperature Limit Change 01/16/07 03/19/07 11115/07 

on the DFS 

UMCDF-07-014-MPF(2) MPF DAL Low-Temperature 02/20/07 04/23/07 11/30/07 
Monitoring Changes 

UMCDF-07-017-WAST(lR) VX/HD Scrap Metal Recycling 03/29/07 NIA 08/31/07 
UMCDF-07-024-CONT(2) Annual Review and Revision of the 05/17/07 07/14/07 08/15/07 

Contingency Plan 
*Indicates close of initial (permittee) public comment period. 

IN-PROCESS PMNS: In addition to the above requests, three Class 1 permit modification notices (PMNs) are 
still under Department review. 

PMR Title 
. 

Received . 

UMCDF-07-008-LIC(lN) L!Cl A&! Matrix Update 02/05/07 

UMCDF-07-011-MISC(lN) Annual Procedures Update 02/05/07 
UMCDF-07-020-MISC(lN) Miscellaneous As-Built Changes 04/26/07 

Significant Events at Other Demilitarization Facilities 

Anniston Chemical Agent Disposal Facility (ANCDF), Alabama 
The ANCDF received its first shipment ofVX 155 mm artillery projectiles on June 3, 2007, after 
a three-month shutdown to reconfigure the facility from rocket to projectile processing. As of 
July 30, 2007, the ANCDF has processed 12,901 VX projectiles (out of the original 139,581) and 
8,011 gallons ofVX. 

Newport Chemical Agent Disposal Facility (NECDF), Indiana 
As of July 31, 2007, the NECDF has neutralized 1,578,199 pounds (approximately 186,996 
gallons) ofVX. This represents approxinlately 62% of the original Newport stockpile. On 
April 16, 2007, the NECDF began shipment of the hydrolysate (previously being stored on site 
in containers) to Veolia Environmental Services in Port Arthur, Texas, for disposal by 
incineration. On May 8, 2007, the Sierra Club, the Chemical Weapons Working Group, and 
others filed a Complaint with the U.S. District Court in Indiana alleging that the shipments are an 
imminent hazard and violate numerous state and federal laws, including the prohibition of 
interstate transportation of chemical warfare agents. The NECDF has temporarily and 
voluntarily stopped off-site shipment of the hydrolysate. 
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Pine Bluff Chemical Ageut Disposal Facility (PBCDF), Arkansas 
The PBCDF destroyed the last of its 90,409 GB rockets on May 19, 2007, representing 13% of 
its original chemical agent stockpile. The facility is now preparing for the processing of VX 
rockets and mines, expected to begin in late 2007. 

Tooele Chemical Agent Disposal Facility (TOCDF), Utah 
As of July 29, 2007, 8,972.96 tons of nerve and mustard agent (65.9%) and all GB- and VX­
:filled munitions in the Deseret Chemical Depot have been destroyed. As of July 15, 2007, 
TOCDF has processed 1,671 ton containers containing HD mustard (blister) agent, 24% of the 
HD ton containers stored at the Deseret Chemical Depot. Processing continues to be limited to 
only those ton containers that show a concentration of 1 ppm or less of mercury contamination. 
Work continues on designing a carbon :filtration system that will provide sufficient flue gas 
mercury removal to allow the processing of mustard that has been determined to have mercury 
concentrations in excess of 1 ppm. 

Pueblo Chemical Agent Destruction Pilot Plant (PCAPP), Colorado 
Blue Grass Chemical Agent Destruction Pilot Plant (BGCAPP), Kentucky 
The design for the Pueblo Chemical Agent Destruction Pilot Plant was declared "final" on 
May 10, 2007, by the Bechtel Pueblo Team and the U.S. Department of Defense Program 
Manager for Assembled Chemical Weapons Alternatives. Road and fencing work has been 
completed at Pueblo, the access control point is shortly to open, and work continues on site 
grading and the early phases of construction. Site preparation and utility installation also 
continues at the Blue Grl!ss stockpile site. A Blue Grass milestone was met on July 17 as the 
first direct-hire craft workers began work. 
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Environmental Quality Commi~), ~ 1 V 
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Agenda Item B, Action Item: Finding of No Major Adverse Impact from 
Best Available Technology (BAT) Determination for Processing of 
Secondary Waste Generated at the Umatilla Chemical Agent Disposal 
Facility (UMCDF) 
August 16, 2007 EQC Meeting 

In 1997, shortly after the issuance of the original permit, a local group 
called GASP (Group Against Social Predation), in conjunction with the 
Sierra Club, the Oregon Wildlife Federation and individuals challenged 
the permit issuance process in court. After several rulings and appeals, 
a final ruling was issued in April 2007 that resulted in a June 2007 
stipulated judgment. 

The final judgment in GASP IV (Attachment A) sent three issues back 
to the EQC to make findings on best available technology and whether 
there is major adverse impact from using these technologies. (Two of 
the issues, the BAT status of the pollution filtration system and 
mustard agent with high mercury levels, do not have an immediate 
impact on facility operations and will be addressed throughout the rest 
of this year and 2008.) One of these issues, "the destruction of 
hazardous waste originally intended for the dunoage incinerator" at the 
Umatilla Chemical Agent Disposal Facility, has immediate effect on 
operations by preventing the destruction of secondary waste. These 
secondary wastes, such as personal protective gear (DPE suits, tap 
gear), wood wastes, miscellaneous metal parts and pieces, and 
pollution abatement system sludges, are now being stored in lieu of 
destruction. 

In the original permit application, certain waste generated from the 
processing of agent-filled munitions and bulk items often referred to 
as secondary waste (wood waste, spent carbon, spent personal 
protection gear, miscellaneous solids), were to be processed in a 
dunnage incinerator. However, technical and operational problems 
with the dunnage incinerators at Johnson Atoll and Toelle, Utah 
resulted in a decision at Umatilla not to construct a dunoage 
incinerator. 
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Key Issues 

Site closure activities at Jolmson Atoll indicated that the metal parts 
furnace and the deactivation furnace system were suitable 
replacements for the dunnage incinerator and did not cause the 
operational problems associated with the dunnage incinerator. 

The UMCDF conducted a secondary waste trial burn in February 
2007 that indicated the metal parts furnace is capable of meeting all 
emission limits at feed rates higher than the permitted limits for the 
dunnage incinerator. Further evaluation of the results showed 
improved destruction of the waste when compared with the results 
from the dunnage incinerator trial burn conducted at Jolmson Atoll. 

The UMCDF stopped processing secondary waste originally 
intended for the dunnage incinerator following the GASP IV ruling 
in April 2007. This waste is currently being sent to onsite storage. 
Storage of the waste entails containerizing, decontamination of waste 
containers, transporting to storage facilities, inspections of the 
storage facilities, transportation back to the facility, opening storage 
containers, reconfiguring the waste for disposal, and final! y the 
processing of the waste. 

Utilizing the metal parts furnace and deactivation furnace system 
makes it possible to co-process secondary waste with munitions. 
This allows the secondary waste to be managed with minimal 
employee exposure and without leaving engineering controls. 

Continued storage of secondary waste would increase the overall 
emissions from the facility due to the extended incinerator operation, as 
it would be necessary to process this waste at the end of the project. 
Additionally, worker exposure would increase due to requirements of 
handling waste multiple times for containerizing, decontaminating of 
containers, transporting to storage areas, monitoring during storage and 
eventual unpacking of the stored containers for processing. 

DEQ incorporated the processing of secondary waste into the 
UMCDF permit utilizing the metal parts furnace and deactivation 
furnace system instead of the dunnage incinerator. The GASP IV 
ruling halted secondary waste processing. The Commission's 
concurrence with the Department's BAT determination that use of 
the metal parts furnace and deactivation furnace system for treatment 
of the waste originally intended for the dunnage incinerator will 
result in no major adverse impact to human health and the 
enviromnent and will allow the facility to return to processing 
secondary waste. 
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EQCAction 
Alternatives 

Attachments 

Approved: 

The options available to the Commission in this matter include, but 
are not limited to, the following: 

• Concur with the Department's best available technology 
determination for secondary waste treatment and find that the 
metal parts furnace and deactivation furnace system will not 
result in a major adverse impact due to secondary waste 
treatment. 

• Take no action at this time. 

A. GASP N Judgment 
B. DEQ Memorandum - Best Available Technology for Secondary 

Waste at the Umatilla Chemical Agent Disposal Facility 
(UMCDF) 

Section: 

Division: 

Report Prepared By: Steve Potts 

Phone: 541-567-8297, ext 27 
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EXECUTIVE SUMMARY 

In 1996 a Best Available Technology (BAT) findings report was created by Ecology and 

Environment, Inc. to recommend the BAT for the Umatilla Chemical Weapons Disposal 

mission including secondary waste. This assessment was made based on the 

information available at that time and the application of these technologies to the 

chemical weapons stockpile at Johnston Island (JI). The recommendation for 

processing certain secondary waste streams was the use of a fixed-hearth ram-feed 

Dunnage Incinerator (DUN). Since then, actual performance and experience 

information have been generated for the DUN incinerator at JI and at the Tooele 

Chemical Agent Disposal Facility (TOCDF) as well as performance and experience from 

the use of the Metal Parts Furnace (MPF) and Deactivation Furnace System (DFS) at 

the UMCDF. This information must be evaluated to determine if the assumptions made 

in 1996 remain valid or if other technology approaches are more appropriate for 

processing UMCDF secondary waste. 

The results of the current evaluation show the benefits of using the existing MPF and 

DFS versus the technical challenges, costs, and schedule implications of using a DUN 

for processing the waste streams. To compare the three approaches, the technologies 

were fully assessed using the seven criteria established by the Environmental Quality 

Commission (EQC) in 1996 to define BAT. Overall, the data and historical information 

support using a combination of the existing MPF and DFS furnace systems and not the 

DUN, which was recommended in the 1996 findings as the BAT. 

The DUN is one of four types of incinerators that were initially permitted as the main 

chemical munition treatment systems for UMCDF. As the name implies, the purpose of 

the DUN is primarily to combust dunnage wood and other secondary wastes such as 

spent carbon and certain miscellaneous solids (for example, pre-filters and high 

efficiency particulate air [HEPA] filters). Its design features a relatively simple fixed 

hearth that relies on batch processing for selective feed materials, rather than the roller 

he;;irth incorporated into the MPF or the rotary kiln incorporated into the DFS that 
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permits semi- or fully continuous processing for various feed materials. There are 

material handling, safety, operations, and schedule advantages gained from a 

continuous feed system versus the fixed hearth batch process. 

Since the DUN's operation is generally limited to the treatment of combustible 

secondary solid wastes, its corresponding pollution abatement system (PAS) is 

designed on the basis of a dry pollution abatement concept. The PAS consists of a flue 

gas quench tower, a baghouse, a PAS Filtration System (PFS) separator (for 

moisture/condensate removal), and carbon filters. Certain feed materials that form acid 

gases such as hydrochloric acid (HCI) and sulfur oxide (SOx) are restricted from feeding 

into the DUN since the dry DUN PAS does not consist of a wet scrubber, thus limiting its 

capacity for handling such gases. These same restrictions do not exist with the wet 

MPF/DFS PASs since these systems are equipped with a wet scrubber tower, a venturi 

scrubber, and a mist eliminator, which play an important role in acid gas scrubbing. 

The DUN installed at Johnston Atoll Chemical Agent Disposal System (JACADS) did 

not initially operate effectively. Various technical problems caused frequent system 

shutdowns. The treatment of spent carbon was especially difficult with repeated ash 

grate clogging, and uncombusted carbon particle entrainment transferring to the 

afterburner during DUN operation. There was significant expectation that the technical 

challenges associated with the DUN operation could be resolved during disposal of 

wastes that were not agent-contaminated. Modifications. were m11de in an attempt to 

improve the overall performance through 1997 and the DUN remained on the 1998 EPA 

permit. After extensive attempts to resolve the technical issues it was determined that 

the DUN was not optimal for disposal of designated secondary wastes (listed in table 

ES-1). The unit operation was finally abandoned and the furnace disassembled prior to 

JACADS facility closure. The lack of an acid scrubbing unit in the PAS and the 

unfavorable cost for operation and maintenance were some of the contributing factors to 

this action. This decision and some of the historical and functional performance 

information was not known or available in 1996 when the original assessment was 

performed. 
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These issues associated with the DUN prompted JACADS to expand the use of existing 

onsite incinerators (that is, MPF and DFS) to process waste streams originally intended 

for the DUN and other miscellaneous solid waste. CMA established an IPT to review 

technologies for addressing the agent-contaminated carbon. The carbon micronization 

system (CMS) was selected and a unit was constructed at JACADS for the pulverization 

of spent carbon and pneumatic feeding of the pulverized carbon particles into the DFS 

for treatment. The CMS successfully demonstrated the treatment of spent carbon by a 

JACADS performance test. 

While the DUN was in the Umatilla Chemical Agent Disposal Facility (UMCDF) design, 

JACADS demonstrated the effectiveness of the MPF and the DFS-CMS (DFS combined 

with a CMS) for the treatment of secondary wastes. Wood and certain miscellaneous 

solids were adequately processed in the MPF and spent carbon was satisfactorily 

processed in the DFS-CMS. The successful use of the two existing incinerators for 

disposal of secondary wastes demonstrated an approach that was more efficient, safer, 

and economical than constructing a DUN at UMCDF, which might be prone to frequent 

shutdowns, fires and maintenance activities as experienced at JACADS. During the 

time since the closure of JACADS CMA demilitarization facilities have been able to 

safely and compliantly address new or emerging secondary waste streams with No 

Major Adverse Effects (NMAE) using either the MPF or DFS technology. The 

commercial application of roller hearth and rotary kiln technologies for a wide range of 

hazardous waste disposal further support the flexibility of these technologies. 
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As shown in table ES-1, the utilization of the existing incinerators at UMCDF in place of 

the DUN is well supported by their proven (or demonstrated} waste treatment operability 

and resultant cost/schedule benefits. Specific secondary wastes (for example, not 

agent-contaminated wood, not agent-contaminated spent carbon,) are better suited for 

alternate methods of treatment and disposal. The program has established acceptable 

alternatives and is actively working to resolve the best means to address these specific 

streams. The table also shows alternate disposal methods (instead of the MPF or DFS­

CMS) recommended for some wastes, which include offsite disposal for not agent­

contaminated wastes. 

Table ES-1. Demonstrated or Recommended Alternate Options for Treatment of 

Secondary Wastes 

SECONDARY WASTE TYPE DEMONSTRATED RATIONALE FOR 
OR RECOMMENDED DEMONSTRATED OR 

TECHNOLOGY/ RECOMMENDED 
METHODOLOGY TECHNOLOGY/ 

METHODOLOGY 
Dunnage Wood Agent-contaminated MPF Technical/cost/schedule 

advantaoe 
Not agent-contaminated Offsite disposal Environmental/cost/schedule 

advantage 

Spent Carbon Agent-contaminated DFS/CMS based on Technical/safety/environmental/ 
current permit/offsite cost/schedule advantage 

disposal shipment 
evaluation 

Not agent-contaminated Offsite disposal; Technical/environmental/cost/ 
potential reuse schedule advantage 
rei:ieneration 

All other Agent-contaminated MPF Technical/cost/schedule 

Miscellaneous advantaoe 
Not agent-contaminated Offsite disposal Technical/cost/schedule 

Solids1 advantage 

1. excludes explosive contaminated waste, partially treated DFS ash, contaminated PCB contaminated waste and liquid waste 

In an effort to systematically determine the BAT for treating the wastes slated for the 

DUN and other miscellaneous solid waste, three technologies (DUN I MPF I DFS) have 

been evaluated using the seven criteria established by the DEQ/EQC that are identified 

in Section 1 Introduction and background. 
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The findings of this comparative evaluation, especially in the categories of schedule (or 

rapidity of destruction) and cost, indicate that constructing and using the DUN to 

process secondary waste would add significant cost to the UMCDF project, add 

potential risk to safe operations due to the likelihood of higher than typical maintenance, 

as demonstrated by the experience at JACADS, and provide no schedule benefit as 

compared to using the MPF and DFS currently onsite. The best available technology to 

process secondary wastes at UMCDF is the combined roller hearth/rotary kiln 

technology (that is, MPF and DFS). It is more reliable than the fixed hearth technology 

(that is, DUN) with No Major Adverse Effects (NMAE) on workers, the public, and the 

environment. 

The scope of this BAT package including the data, evaluations and conclusions 

are intended to apply specifically and only to the UMCDF. 
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1. INTRODUCTION AND BACKGROUND 

During the Resource Conservation and Recovery Act (RCRA) permitting process for the 

Umatilla Chemical Agent Disposal Facility (UMCDF), the Oregon Department of 

Environmental Quality (DEQ) and Oregon State Environmental Quality Commission 

(EQC) reviewed the permittees' application and information for determining the 

demonstrated use of the Best Available Technology (BAT) for secondary waste 

processing. Following the issuance of the RCRA Treatment, Storage, and Disposal 

Facility (TSDF) permit in 1997, the permittees continued to evaluate new technologies, 

experience, and lessons learned information to analyze other methods besides the 

Dunnage Incinerator (DUN) for disposing of secondary waste produced from chemical 

agent storage and disposal activities. The data indicated that construction and 

operation of the DUN was not beneficial based on the ability to process secondary 

wastes through two other available furnaces, the Metal Parts Furnace (MPF) and 

Deactivation Furnace System (DFS). 

The UMCDF has completed technical evaluations to determine if secondary waste can 

be effectively processed via alternate methods besides the DUN. As a result, all of the 

DUN waste streams, with the exception of spent carbon, can be effectively treated in 

the MPF. The wastes originally intended to be treated in the DUN would be treated by 

the following alternate methods: 

• Agent-contaminated dunnage wood and certain miscellaneous solid 

wastes will be treated in the MPF. 

• Agent-contaminated spent carbon will be treated using the DFS-carbon 

micronization system (CMS)' (permit modification has been submitted). 

This is an option selected for onsite treatment of spent carbon, based on the satisfactory operations 
earned out at Johnston Atoll Chemical Agent Disposal System (JACADS). The selection does not 
preclude other potential options, including offsite disposal. 
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• Not agent-contaminated spent carbon will be disposed of offsite (not yet 

permitted). 

• Other wastes that are determined to be not agent-contaminated (that is, 

not agent-contaminated dunnage wood) will be disposed of offsite. 

In this paper, the DUN and alternate waste treatment technologies are reviewed to 

satisfy Oregon Revised Statute (ORS) 466.055(3) to determine the BAT and 

ORS 466.05(5) to assess the impact to human health and the environment. 

These technologies are evaluated using the following EQC and DEQ criteria: 

• "Types, quantities, and toxicity of discharges to the environment by 

operation of the proposed facility compared to the alternative 

technologies" 

• "Risks of discharge from a catastrophic event or mechanical breakdown in 

operation of the proposed facility compared to the alternative 

technologies" 

• "Safety of the operations of the proposed facility compared to the 

alternative technologies" 

• 'The rapidity with which each of the technologies can destroy the 

stockpile" 

• "Impacts that each of the technologies have on consumption of natural 

resources" 

• "Time required to test the technology and have it fully operational; impacts 

of time on overall risk of stockpile storage" 

• "Cost." 
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This evaluation is based on operational experience at JACADS, Tooele Chemical Agent 

Disposal Facility (TOCDF), Chemical Agent Munitions Disposal System (CAMDS), 

UMCDF, standard industry practices, and commonly used waste management 

practices. 

The BAT determination requires that a minimum technology standard is applied, 

although the EQC has the latitude to require more stringent standards. RCRA, which is 

the regulation that the facility is permitted under to manage hazardous wastes, states 

under the Best Demonstrated Available Technology (BOAT) that "determinations should 

not be based on emerging and innovative technologies," but proven methodologies. 

RCRA BOAT defines "available" the following three ways: 

• The technology does not present a greater total risk than land disposal. 

• If the technology is a proprietary or patented process, it can be purchased 

from the proprietor. 

• The technology provides substantial treatment. 

The final criterion can be defined as substantially decreasing the toxicity or substantially 

reducing the likelihood of migration of hazardous constituents. 

Both the DUN and the MPF/DFS technologies are proven means to thermally treat 

agent-contaminated materials. The technologies exist and are capable of being 

obtained from established vendors. Because the treatments eliminate agent and 

reduce the volume of solid wastes requiring disposal, these technologies meet the 

RCRA BOAT definition. 
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2. SUMMARY OF RISK INFORMATION 

This section provides an overview of the various risks associated with secondary waste 

processing at UMCDF. Using established criteria, there is no appreciable difference for 

the public and/or worker from using either the DUN or MPF/DFS for processing of 

secondary waste. 

All risk results in this section are based on the UMCDF Phase 2 Quantitative Risk 

Assessment (QRA), published in December 2002 by Science Applications International 

Corporation (SAIC), under contract with the Army. This QRA supersedes the UMCDF 

Phase 1 QRA published in 1996, which was the basis for the 1996 BAT. The UMCDF 

Phase 1 QRA was completed before all the UMCDF-specific design and operational 

details were available, so it was updated with the Phase 2 QRA, which reflects the 

as-built facility and operational plans. 

The purpose of the QRA is to support a risk management program designed to ensure 

safe disposal of the chemical weapons stockpile while minimizing risks to the public, site 

workers, and the environment. The QRA considers the effects of postulated accidental 

releases of chemical agent on both the public (the population outside the Umatilla 

Chemical Depot [UMCD] boundary) and workers (within the UMCD boundary). Only 

accidental releases of agent large enough to cause adverse health effects to the public 

or workers are included. The frequency and consequences associated with each type 

of accident are combined to estimate risk. The risks of all types of accidents are 

summed to arrive at the total risk. 

In the QRA both public and worker risk were calculated in terms of acute fatality risk, 

which is the probability of fatality over a specified period of time due to a one-time 

exposure to chemical agent. The public risk of exposure-induced cancers also is 

considered for potential releases of mustard agent (nerve agents are not considered 

carcinogenic). Worker risk is limited to estimates of fatalities. Because some 

agent-related accidents could also involve explosions, the explosion effects are 

assessed in terms of fatalities. The cause of a worker death due to an agent-related 
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accident is not differentiated between explosion effects and agent exposure. Risk was 

not assessed for accidents involving workers where there is no potential for agent 

exposure (that is, typical industrial accidents that do not involve handling munitions or 

agent). 

The QRA analyses and documentation were subjected to extensive review throughout 

the development of the assessment. In addition to internal peer reviews and U.S. Army 

Chemical Materials Agency (CMA) and UMCDF staff review, an independent expert 

review panel was convened to confirm that the QRA was performed using appropriate 

methods and models. This panel was composed of specialists in the QRA field, as well 

as professionals from the chemical industry and academia. The panel met on a periodic 

basis with the QRA staff to review modeling methods and results, and to confirm the 

validity of the approach. The following sections are summarized from the QRA as 

relative to the technologies being assessed. 

2.1 Risk of Processing Secondary Wastes in DUN 

Risk of processing secondary wastes in the DUN is assessed to have negligible risk 

{that is, less than 1 x 10-8 per year) because the amount of agent involved in a DUN 

accident would not be sufficient to result in public or worker risk. Regardless of how 

contaminated it might be, secondary wastes typically do not contain large quantities of 

agent. 

The low amount of agent expected to be in the DUN at any one time, low population in 

the immediate area surrounding UMCDF, and the low potential for agent to escape from 

engineering controls combine to yield low consequences if a release from the DUN 

were to occur. 

2.2 Risk of Maintaining Stockpile While DUN is Built 

Because the DUN is used to process secondary waste and not the munitions 

themselves, any delay incurred while the DUN is constructed and systemized would not 
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impact the UMCDF munition processing schedule. Secondary waste that is generated 

could be stored until the DUN is ready and could then be processed in the DUN at a 

later date. Therefore, public and worker risk due to munition storage is not increased if 

the DUN is not available during its construction and systemization. Furthermore, there 

is negligible risk (that is, less than 1 x 1 o-8 per year) from storing secondary waste until 

the DUN is operational due to the relatively low level of contamination anticipated on the 

waste (in comparison to the munitions themselves). 

2.3 Risk of Processing Secondary Waste in MPF and DFS 

Secondary waste processing in the MPF and DFS is also assessed to have negligible 

worker or public risk (that is, less than 1 x 1 o-8 per year) for the same reasons as 

secondary waste processing in the DUN has negligible risk. 

2.4 Transportation Risk Assessment (TRA) 

This evaluation is designed to review the technologies available for decontamination 

and disposal of secondary waste on the UMCDF site, which is the current permit 

condition. It should not be interpreted to indicate that processing of the waste offsite 

cannot adequately meet the safety, environmental, and risk requirements associated 

with BAT determination. 

The use of offsite disposal as a method of managing secondary waste cannot be 

considered a "technology," and accordingly, is not specifically addressed in this 

evaluation. It should, however, be understood that the selection of a technology as 

"Best Available" does not limit or preclude this technology being deployed at a TSDF 

location other than the UMCDF site, provided such TSDF location employs technologies 

for the disposal of secondary waste that are consistent with this BAT assessment. 

The Army issued Guidance for Development of Site-Specific Plans for Shipment of 

Chemical Agent-contaminated Secondary Waste on June 25, 2007. This guidance 

describes the process that must be completed prior to making any determination of 
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viability regarding the use of offsite disposal as a management method for secondary 

waste. This process includes preparation of a TRA. 

Although a TRA has not been completed for the UMCDF secondary waste, there are 

similarities between the secondary waste at UMCDF and the secondary waste other 

chemical demilitarization sites are disposing offsite that enable a comparative 

assessment. Based on waste characterization, packaging methods, and travel 

distances, some comparisons can be drawn between the UMCDF waste and the 

Deseret Chemical Depot (DCD)/CAMDS waste, which is undergoing a TRA. Therefore, 

it is reasonable to assume, based on these comparisons, that UMCDF waste may yield 

similar risk-based results. More detailed TRA analysis, to include UMCDF-specific data, 

would be required to confirm this assumption. 

It is important to note that the DCD/CAMDS TRA may evaluate offsite disposal of agent­

contaminated spent carbon due to available information. Ongoing efforts to better 

characterize the spent carbon waste at the UMCDF and other sites are in progress. 

Initial results indicate that the vast majority of the agent has degraded over time and 

very little agent remains entrained on the carbon filter media. If these results are 

confirmed by subsequent analysis, it is likely that offsite disposal of spent carbon may 

also be acceptable. 

The National Research Council recommends from their Review of Chemical Agent 

Secondary Waste Disposal and Regulatory Requirements report (July 2007) 

Recommendation 3-4 "The Chemical Materials Agency should select an alternative to 

on-site micronization followed by incineration for decontamination, and/or destruction 

and ultimate disposal of contaminated activated carbon. Off-site decontamination, 

and/or destruction and disposal of contaminated activated carbon should be pursued 

whenever possible." This recommendation is supported by an efficiency model that 

indicates the same technology available onsite in the DFS (a rotary kiln incinerator) is 

available at commercial TSDFs in capacities that do not require micronization for 

efficient disposal of the carbon. 
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With this understood, the BAT evaluation reviewed technologies that would meet the 

current permit limitations for onsite management of secondary waste and specifically, if 

the DUN furnace is the BAT for those waste streams originally intended for that unit. 

The selection of the DFS type rotary kiln furnace as the BAT for carbon processing 

should be understood to be the BAT, whether located onsite or at an offsite TSDF. 

2.5 Incineration and Landfill 

Since a disposal method and location for offsite disposal operations have not been 

determined, assessing the risk related to disposal is not possible. In addition to the 

disposal process itself, a number of factors dependent on the location for disposal are 

required for risk models, including: nearby populations, terrain, weather conditions, etc. 

Without this information, a quantitative assessment of offsite disposal options cannot be 

completed. However, some qualitative statements can be made concerning incineration 

and landfill: 

• Incineration. 

Incineration of secondary waste poses negligible risk (that is, less 

than 1 x 1 o-8 per year) to the public due to the minimal amount of 

agent (that is, usually less than 1 gram per drum) present on the 

secondary waste. Even if the area surrounding the offsite 

incineration site is densely populated, the relatively minimal amount 

of agent on the secondary waste ensures that the risk is low. 

Worker risk associated with offsite incineration of secondary waste 

is not expected to be greater than incineration of secondary waste 

at UMCDF. 
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• Landfill. 

Risk to the public from landfill of secondary waste (excluding spent 

carbon) is negligible (that is, less than 1 x 1 o-a per year) based on 

the protection afforded by the drums and the minimal amount of 

agent (that is, usually less than 1 gram per drum) on the waste. 

Even if the transportation drums are compromised and the potential 

exists for agent to escape from the containers, risk is negligible. 

The amount of agent on the waste is minimal because the waste 

has previously undergone decontamination. 

Worker risk associated with handling the transportation drums is 

not expected to be greater than handling operations at UMCDF. 

3. UMCDF SECONDARY WASTE GENERATION 

The UMCDF generates secondary wastes from processing activities. These wastes 

include agent-contaminated and not agent-contaminated waste streams. In the State of 

Oregon, chemical agent is classified under RCRA as a "P" waste stream for acutely 

hazardous waste (P999 for GB and VX and P998 for HD). Residues of demilitarization 

activities are categorized as hazardous materials and as "F"-listed waste or nonspecific 

sources wastes. The DUN was originally permitted to treat some of these waste 

streams. 

3.1 Description of Original DUN Waste Streams 

The waste streams that were originally permitted for the DUN include the following: 

agent-contaminated wood pallets, spent carbon, laboratory solids, carbon canisters, and 

other certain miscellaneous solid wastes, some of which may be contaminated with 

chemical agents. For this evaluation, the waste streams have been categorized into 

three groups as follows: 
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a. Wood. Munitions are transported to the facility packaged on wood pallets 

or in packing cases. The potential exists for some of these packing 

materials to be contaminated with chemical agent. Based on operational 

experience from JACADS, TOCDF, and UMCDF, the amount of 

agent-contaminated wood is estimated to be less than one (1) percent of 

the total wood contained at UMCD. 

b. Spent Carbon. Activated carbon is used as an adsorbent media in the 

Munitions Demilitarization Building (MOB) heating, ventilation, and air 

conditioning (HVAC) filters, laboratory filters and for the Pollution 

Abatement System (PAS) Filter System (PFS) for each incinerator. 

Carbon filters are also used for the Agent Collection System (ACS) tank 

venting system and personal protective equipment (PPE) mask canisters. 

The HVAC and ACS filters may adsorb agent from the building ventilation 

system and from the tank venting system during normal operations and 

the PAS PFS filters, although it would be very unlikely, from exhaust gas 

from the PAS during off-normal conditions. The carbon from the first two 

filter banks in both the MDB HVAC filter housing and the ACS tank vent 

filter system are expected to be exposed to agent. Therefore, over the 

course of the UMCDF planned demilitarization operations, there will be 

generation of agent-contaminated carbon needing treatment. Based on 

the destruction removal efficiency (DRE) from agent trial burn results and 

monitoring via Automatic Continuous Air Monitoring System (ACAMS) 

before and after the PFS, it is unlikely that the PFS carbon will become 

contaminated with agent. Below, table 1 indicates the anticipated carbon 

categories, process sources and expected quantities. 

c. Miscellaneous Solids. This waste stream includes pre-filters arid high 

efficiency particulate air (HEPA) filters, M23 mine overpack polystyrene, 

wastes generated from monitoring and chemical analysis of samples in 

the laboratory, rags, paper, and other absorbents used in cleaning spills 

10 

026 



and other similar wastes that may be exposed to agent. Solid wastes from 

the laboratory would consist of glassware, plastics, paper, metals, etc. 

Table 1. Anticipated Carbon Contamination, Sources and Quantities at UMCDF 

Anticipated Quantity 
Carbon Category UMCDF Sources Generated at UMCDF 

Not agent-contaminated • HVAC Banks 3, 4, 5, 6 . 146,880 lbs. 
• Laboratory HVAC . 16,320 lbs . 
• PAS Filter System Carbon • 368,000 lbs. 

Agent-contaminated • HVAC Banks 1 and 2 • 73,440 lbs. 
• PPE Mask canister • 1,498 lbs. 
• ACS tank filter carbon • 22,291 lbs. 

Source: April 2007 CMA Secondary Waste Survey 

Notes: 

HVAC = heating, ventilation, and air conditioning 
PAS = pollution abatement system 
ACS = Agent Collection System 
PPE = personal protective equipment 

It is important to note that Demilitarization Protective Ensemble (DPE) was not originally 

included as a waste stream to be managed in the DUN in the UMCDF RCRA permit. 

The UMCDF RCRA application, Revision 10, March 1996, states "Discarded 

Demilitarization Protective Ensemble suits will be placed in containers for disposal 

offsite to an approved hazardous waste treatment, storage, or disposal facility." Based 

on the results of the MPF Secondary Waste Trial Burn (SWTB), where DPE suits, 

Toxicological Agent Protective (TAP) gear, high heat plastics, and absorbents were 

processed through the MPF with emissions below all permit and regulatory limits, DPE 

suits are considered as a miscellaneous solid waste treatable in the MPF along with 

other secondary wastes (for example, TAP gear, absorbent) not originally designated 

specifically for the DUN. The processing of this waste stream during operations when 

MPF availability exists can positively impact the secondary waste accumulation rates. 
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3.2 Projected Amounts of DUN-Designated Waste Streams and Treatment 

Options 

Table 2 shows the estimated amounts of the various waste streams described in the 

previous section and their demonstrated or recommended disposal options. 

Wood processing in the DUN was demonstrated at JACADS during the trial burns and 

briefly conducted during the systemization at TOCDF, but spent carbon processing, 

which was performance tested at JACADS, was difficult due to plugging (with ash) of 

the grates that provide under-fire air, higher than anticipated maintenance, and 

entrainment of uncombusted carbon dust to the afterburner. Using the projected waste 

amounts and the currently permitted (or demonstrated) processing rates for the DUN, 

MPF, and DFS, the processing times for each waste stream may be estimated. The 

processing times for treating all wood and certain miscellaneous solids are expected to 

be shorter for the MPF than for the DUN and the processing time for treating agent­

contaminated spent carbon is anticipated to be shorter for the DFS-CMS than for the 

DUN on the basis of the feed rate and sustained operability. 

Realizing the shortcomings of the DUN for processing spent carbon and the general 

operational problems experienced at JACADS and TOCDF, the permittees at UMCDF 

took the approach of processing the DUN-designated wastes using a combination of the 

MPF and the DFS. The MPF was already permitted to process wood and certain 

miscellaneous solids, and the permit modification request to use the DFS-CMS to 

process agent-contaminated carbon is currently being reviewed. For some of the 

wastes that have been excluded from demilitarization incineration, alternate methods 

(that is, offsite disposal for not agent-contaminated wood and not agent-contaminated 

spent carbon) are being investigated for best management practices. 

To address spent carbon generated at UMCDF, the carbon can be separated into two 

major categories; agent-contaminated carbon and not agent-contaminated carbon. 

Table 1 describes the UMCDF carbon sources to each of these categories. 
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4. FIXED HEARTH WITH FEED RAM SYSTEM 

The design of the DUN consists of two primary components: the primary chamber and 

the afterburner. Wastes are loaded into the primary chamber through an airlock, DUN 

lift system, and feed ram. The feed ram was designed to push wastes ahead along the 

primary chamber until the waste ash falls into a collection bin. Flue gas was designed 

to flow from the primary chamber to the afterburner where the combustion process was 

to be completed. 

The primary chamber and afterburner were designed as refractory-lined with 

independently fired auxiliary fuel burner nozzles. Design temperatures were estimated 

to be 1,350°F to 1,950°F in the primary chamber and 2,000°F in the afterburner. Flue 

gas residency design was set at a minimum of 2 seconds in the afterburner. This 

incinerator was designed to be used in batch process mode. 

The DUN was designed with a PAS separate from the other four UMCDF furnaces. The 

DUN PAS (figure 1) consisted of a quench tower, baghouse, PFS separator, carbon 

filter unit, and blower with an emergency backup. 

The first processing step in the DUN PAS reduces the temperature from approximately 

2,000°F to 350°F. This was to be accomplished with a quench tower. The temperature 

reduction would protect the fabric filters in the baghouse from heat. The flue gases then 

would go through the baghouse where particulates would be removed. The particulates 

would be collected in hoppers below the baghouse. 

The DUN PFS separator was designed as a vertical cylinder to remove condensate 

from the flue gas prior to passing through the flue gas reheater. After going through the 
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Table 2. Projected Secondary Waste Amounts and Demonstrated or Recommended 

Disposal Options 

Demonstrated or 
Projected Waste Recommended 

Secondary Waste Type Amounts (Tons)** Disposal Option 

Wood Agent-contaminated 2 MPF 
(-1%) 

Not agent- 222 Offsite disposal 
contaminated (-99%) 

Spent Carbon Agent-contaminated 49 DFS-CMS 

Not agent- 266 Offsite disposal 
contaminated 

All other Miscellaneous Agent-contaminated 62 MPF 
Solids* 

Not agent- Not estimated Offsite disposal 
contaminated 

*Excludes explosive contaminated waste, partially treated DFS ash, contaminated PCB contaminated waste and liquid waste. 

**Based on July 2007 estimates. 

Notes: 

1. Approximately 1 percent of the wood is assumed to be contaminated, although no contaminated 
wood has been identified yet. 

2. The permitted rates are 368 lbs/hr for the DUN and 410 lbs/hr for the MPF. 
3. The spent carbon processing rate demonstrated using the DFS-CMS during the JACADS trial burns 

was 249 lbs/hr. 
4. The spent carbon processing in the DUN at the permitted rate of 368 lbs/hr was not demonstrated. 
5. The total amount of miscellaneous solids does not include demilitarization protective ensemble (OPE) 

suits (162 tons) but does include Toxicological Agent Protective (TAP) gear (30 tons). 
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reheater to lower the relative humidity of the flue gas, the gas then passes through one 

of two carbon filters. The carbon filters were to contain a bank of pre-filters, HEPA 

filters, two banks of carbon beds in series, followed by a final bank of HEPA filters. The 

flue gas would then be emitted out of the DUN stack. 

A DUN was used at JACADS with minimal success and ended up being abandoned in 

place until closure of that facility. At TOCDF, a DUN was built with an improved design 

and then systemized with nonhaz.ardous materials, but never processed chemical agent 

or RCRA waste streams and was abandoned in place. Issues with the DUN at JACADS 

include waste jams, the ram feeder riding over the waste, flare ups, and overall 

inefficiency of the system. After abandoning the DUN in place, JACADS successfully 

processed all other hazardous waste generated through either the MPF or the DFS. 

5. ROLLER HEARTH FURNACE/ROTARY KILN SYSTEM 

5.1 Roller Hearth Furnace (MPF) 

The MPF consists of two primary components: the burnout chamber and the 

afterburner. It is designed to decontaminate drained munition casings and bulk items by 

heating them to more than 1,000°F in a refractory-lined, direct-fired, roller hearth 

furnace. Flue gas then flows through the afterburner where it is heated to 2,000°F. 

During normal operations, the feed to the MPF includes: projectiles and bulk items, 

mine drums, chemical agent residual heel, permitted secondary wastes, and other 

permitted wastes. 

The MPF is designed with three separate chambers: the charge airlock (entry), the 

burnout chamber, and the discharge airlock (exit). The burnout chamber is partitioned 

into three zones that correspond to three tray locations. In the first zone, any residual 

agent will be vaporized. In the second zone, sufficient heat will be added to raise the 

temperature of the metal parts to 1,000°F. In Zone 3, the waste will be held for a 

minimum of 15 minutes to meet decontamination standards (actual times are higher) 

and await discharge monitoring. 
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Flue gas from the burnout chamber and exhaust gas from the discharge airlock are sent 

to the afterburner. The afterburner is designed to ensure that all residual chemical 

agent vapors and other products of combustion from the burnout chamber are 

completely incinerated. 

When munitions or permitted waste streams are discharged from the MPF, they exit into 

a large cool down room. This room is cooled with large air conditioning units and 

exhausted through a carbon filter system. The exhaust gas is monitored to check for 

the presence of any agent. 

The MPF has a PAS and a PFS that chemically and physically treat exhaust gases (see 

figure 2). The PAS/PFS systems for the MPF and DFS (as well as the Liquid 

Incinerators) are nearly identical and share a common exhaust stack. Each PAS has a 

quench tower, venturi scrubber, scrubber tower, mist eliminator vessel (sometimes 

referred to as the demister vessel), filter system, and a two-stage induced draft fan). 

The first processing step in the PAS is to reduce temperatures and neutralize acidic 

byproducts in the flue gas. This is accomplished with the use of a counter flow quench 

tower. Flue gases exit from a furnace's secondary chamber at approximately 2,000°F. 

These gases are sprayed with a brine solution and are cooled to approximately 185°F to 

begin the pollution abatement process. 

The next unit in the process is the venturi scrubber. As the flue gas enters the top of 

the venturi scrubber, the flue gas is sprayed with additional brine solution and 

transferred through the venturi section. The primary purpose for the venturi scrubber is 

to remove large particulates from the flue gas. 

Further stripping of combustion products from the flue gas and lowering the temperature 

of the flue gas occurs in the scrubber tower. The temperature is lowered to 125°F to 

condense water vapor. Brine in the flue gas exiting the venturi scrubber is separated in 

the bottom section of the scrubber tower prior to the flue gas entering the packed bed 

and clean liquor section of the scrubber tower. 
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The primary purpose of the scrubber tower is to remove acid gases from the flue gas 

through efficient gas-liquid contacting. Exiting flue gas from the scrubber tower enters a 

demister pad where entrained liquor droplets are removed from the flue gas. 

The flue gas continues out of the scrubber tower into the mist eliminator vessel. Flue 

gas enters the bottom of the mist eliminator vessel and travels upward, coming in 

contact with the vertical candle elements. These elements remove metal oxides and 

other particulates that were not removed by the previous processes. 

The flue gas is then reheated by the PFS reheater to approximately 160°F to decrease 

the relative humidity of the flue gas before it enters the PFS. The PFS is the final stage 

before the flue gas has completed the cleansing process. The flue gas will pass 

through a series of filter banks (pre-filter, HEPA filters, two banks of carbon filters, 

followed by a final bank of HEPA filters). The flue gas is then emitted out a common 

stack. The common stack is constantly monitored for the presence of agent, carbon 

monoxide, oxygen, and moisture. 

Three trial burns have been performed at UMCDF using the MPF. Trial burns are 

regulatory requirements that are designed to push an incinerator to the limits of its 

established operating parameter, while demonstrating high destruction removal 

efficiency of the incinerator. The MPF was tested using monochlorobenzene and 

hexachloroethane with a spiked solution of metal oxides for the surrogate trial burn. 

These surrogates are harder to destroy than chemical agent. Second, an agent trial 

burn was conducted using bombs with residual heel of GB agent. Finally, a secondary 

waste trial burn was conducted using DPE suits, high heat plastics, TAP gear, and 

absorbents. The results of all three trial burns were favorable and all emissions were 

below permit and regulatory limits. 

5.2 Rotary Kiln (DFS) 

The DFS consists of the following major equipment: two feed chutes, rotary kiln, heated 

discharge conveyor, blast attenuation duct, cyclone separator, and afterburner. 
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Process feed enters the rotary kiln via the feed chutes, which contain two blast gates 

apiece. In the rotary kiln, wastes are deactivated and incinerated at temperatures 

above 900°F but below 1,600°F, the maximum operating temperature for the 

iron-chromium-nickel alloy (RA 253 MA) of which the kiln is constructed. 

The flue gas then enters the cyclone separator, where particulates in the gas stream are 

separated out. The flue gas enters the cyclone separator tangentially near the top and 

the treated gas exits through the top of the cyclone separator while relatively larger 

particulates drop to the bottom where a container is located. 

Flue gas then enters the afterburner where it is treated at between 2,000°F and 

2,200°F. The flue gas is then passed through to the DFS PAS for further treatment. 

Waste from the rotary kiln is transferred via the flights to the heated discharge conveyor 

(HDC). The HDC is an electrically heated steel enclosure with a bucket conveyor that 

maintains the waste above 1, 000°F for an additional 15 minutes. Waste is transferred 

with the bucket conveyors to bins that are inside an airlock. The gate at the discharge 

end of the HDC is closed when these bins are changed out. 

The DFS PAS is similar to the MPF PAS (figure 2) with the exception that it is sized 

larger and includes a cyclone separator to remove larger particulates in the flue gas 

(described previously) prior to entering the wet PAS. The DFS PAS also uses two 

PFSs when processing. Besides these exceptions, refer to the description of the MPF 

PAS for the DFS PAS contained in section 5.1. 

Three trial burns have been performed at UMCDF using the DFS. The DFS was tested 

using monochlorobenzene and hexachloroethane with a solution of metal oxides placed 

inside simulated rocket tubes (fiberglass tubes cut to simulate the size of the shears 

from the rocket shear machine) for the surrogate trial burn. These surrogates are 

harder to destroy than chemical agent. Second, an agent trial burn was conducted 

using rockets with residual heels of sarin (GB) agent. Third, a Toxic Substances 

Control Act (TSCA) trial burn was conducted using polychlorinated biphenyl (PCB) for 
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DRE determination. The results of these three trial burns were favorable and all 

emissions limits were below permit and regulatory limits. 

To demonstrate the capability of the DFS-CMS and its PAS to process spent carbon, 

JACADS conducted a performance test in 2002 (METCO, 2002). During the test, 

carbon wastes were micronized and processed through the combined DFS-CMS 

system at an average rate of 249 lbs/hr. 

6. COMPARISON OF TECHNOLOGIES 

To systematically compare the DUN (a fixed hearth technology), the MPF (a roller heath 

technology) and the DFS (a rotary kiln technology) for treatment of the DUN-designated 

and other miscellaneous secondary wastes, the seven BAT criteria developed by the 

EQC were used to evaluate the available disposal technologies. The characteristics of 

the three technologies that have been compared for each of the seven criteria are 

summarized in table 3. The MPF/DFS have been combined for ease of review within 

the table and evaluation summary. 

6.1 Types/Quantities/Toxicity of Discharges to the Environment 

6.1.1 DUN. The fixed hearth technology discharges may include ash from the primary 

chamber, fly ash collected in the bag house, liquid discharge from the quench tower wet 

bottom, and stack emissions. The quantity and toxicity of these discharges would 

depend upon the feed characteristics and dry PAS limitations that result from the lack of 

wet scrubbing. Spent carbon processing using this fixed hearth technology has not 

been fully demonstrated with the current DUN design. The permitted feed rate for 

secondary waste is 368 lbs/hr with an agent rate limited to 1. 7 lbs/hr. UMCDF's RCRA 

Permit limits the amount of chlorine in the waste to less than 4 lbs/hr and Maximum 

Achievable Control Technology (MACT) rule limits the emissions to 32 parts per million 

by volume (ppmv) hydrochloric acid (HCI). The DUN and its dry PAS were designed 

primarily for secondary waste treatment before the MACT rule was promulgated by the 

Environmental Protection Agency (EPA) in 1999. Their design criteria were not as strict 
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Criteria 
1. Types, quantities, 
toxicity of discharges 
to the environment 

1. 

2. 

3. 

4. 

5. 

Table 3. Comparison of Secondary Waste Processing Technologies 

Fixed Hearth with Feed Ram System Roller Hearth Furnace/Rotary Kiln System 
(that is, DUN) (that is, MPF & DFS) 

Permitted feed rate for secondary waste is 1" Permitted MPF feed rate to treat wood and 
368 lbs/hr with agent rate limited to 1 .7 lbs/hr. miscellaneous solids is 41 O lbs/hr. Demonstrated 

DFS-CMS feed rate to treat spent carbon at JACADS is 
PAS does not include wet scrubbing, so limiting ac1d 249 lbs/hr. 
gas removal. 

2. PAS includes wet scrubbing for efficient acid gas 
Maximum metal and chlorine feed rates for DUN removal. 
(lbs/hr): 

3a. Maximum metal and chlorine feed rates for MPF 
Arsenic= 0.00219 (lbs/hr): 
Chlorine = 0.04 
Hydrogen Chloride = 3.63 Arsenic= 0.232 
Chromium = 0.000729 Beryllium = 0.00094 
Lead= 0.0178 Cadmium= 1.18 
Mercury= 0.00570 Cl"llorine = 96.9 

Chromium= 0.68 
Maximum allowable emission rates for DUN (g/sec): Lead= 4.2 
GB= 1.35 x 10"7 Mercury= 0.000486 
vx = 1.35 x 10·7 Phosphorus= 51 .7 

HD = 1 .35 x 10-5 

3b. Maximum metal and chlorine feed rates for DFS (lbs/hr): Arsenic = 3.57 x 10-5 

Beryllium = 8.45 x 1 O_. 
Arsenic= 0.0117 

Cadmium = 1 .57 x 1 O.s Beryllium= 0.0000757 
Chromium = 2.33 x 10.s Cadmium = 1 .53 
Lead = 8.88 x 1 O_,, Chlorine (total) = 116.3 
Mercury = 1 .62 x 1 O.s Chromium = 0.858 
Phosphorus = 5.50 x 104 Lead= 9.68 
Hydrogen Chloride = 5.04 x 10·1 Mercury = 0.0000973 
Chlorine = 5.49 x 10-3 Phosphorus = 25.4 

Hydrogen Fluoride = 1.49 x 10·2 

Processing of spent carbon has not been 
demonstrated with current design. 
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Criteria 

Table 3. Comparison of Secondary Waste Processing Technologies (Continued) 

Fixed Hearth with Feed Ram System Roller Hearth Furnace/Rotary Kiln System 
(that is, DUN) (that is, MPF & DFS) 

6. System discharges include ash, liquid, stack 4a. Maximum allowable emission rates for MPF (g/sec): 
emissions, and bag house ash. 

GB (combined for LICs, MPF, and DFS) = 4.29 x 1 O_. 
7. Toxicity of discharges depend upon feed VX (combined for LICs, MPF, and DFS) = 4.29 x 10_. 

characteristics and PAS limitations resulting from HD (combined for LICs, MPF, and DFS) = 4.29 x 104 

lack of wet scrubbing. 

Arsenic = 8.51 x 1 O.s 
Beryllium = 2.38 x 1010·5 

Cadmium= 5.73 x 10.s 
Chromium = 6.99 x 1 o.s 
Lead= 1.45 x 10-4 

Mercury = 4.28 x 1 O.s 
Phosphorus = 1. 16 x 1 o-" 
Hydrogen Chloride= 8. 16 x 10·3 

Chlorine= 2.57 x 10-2 

Hydrogen Fluoride = 1.93 x 10·2 

4b. Maximum allowable emission rates for DFS (g/sec): 

Arsenic= 4. 19 x 10·5 

Beryllium= 6.21 x 1010-6 
Cadmium = 1.87 x 10·5 

Chromium = 4.04 x 10·5 

Lead = 4.42 x 10-4 
Mercury= 5.24 x 10·' 
Phosphorus = 9.35 x 104 

Hydrogen Chloride = 1. 16 x 1 O"' 
Chlorine= 2.22 x 10-2 

Hydrogen Fluoride = 1.66 x 10·2 

5. System discharges include ash, liquid, and stack 
emissions. 
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Criteria 

2. Risks of discharge 
from a catastrophic 
event 
3. Safety of 
Operation 

Table 3. Comparison of Secondary Waste Processing Technologies (Continued) 

Fixed Hearth with Feed Ram System Roller Hearth Furnace/Rotary Kiln System 
(that is, DUN) (that is, MPF & DFS) 

6. Toxicity of discharges depends upon feed 
characteristics and PAS effectiveness with wet 
scrubbing. 

7. Processing of spent carbon has been demonstrated in 
DFS-CMS at JACADS 

8. System discharges include ash, liquid, and stack 
emissions. 

9. Toxicity of discharges depend upon feed characteristics 
and PAS effectiveness with wet scrubbing. 

1. Negligible risk to workers and public (that is, less 1. Negligible risk to workers and public (that is, less 
than 1 x 1 o"" per year). than 1 x 10-• per year). 

1. Various safety-related problems encountered during 1. Low number of safety-related problems expected 
DUN operations at JACADS. because DFS-CMS operations at JACADS were 

satisfactory; MPF/DFS currently functioning 
2. Additional safety modifications may be required. satisfactorily at UMCDF. 

3. Increased maintenance frequency results in greater 2. No additional safety modifications expected 
potential for industrial safety incidents 
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Criteria 

4. Rapidity of 
Destruction 

5. Impacts on 
consumption of 
natural resources* 

• There is no 
historical information 
for the consumption 
of natural resources 
separated out by 
furnace. 

Table 3. Comparison of Secondary Waste Processing Technologies (Continued) 

Fixed Hearth with Feed Ram System Roller Hearth Furnace/Rotary Kiln System 
(that is, DUN) (that is, MPF & DFS) 

1. Agent destruction efficiency >99.99% and within 1. Agent destruction efficiency >99.99% and within fraction 
fraction of a second. of a second. 

2. Permitted feed rate of DUN is 368 lbs/hr and 2. Permitted feed rate of MPF is 41 a lbslhr and JACADS 
JACADS demonstrated feed rate is 337 lbs/hr. demonstrated feed rate of DFS-CMS for carbon is 
There is no demonstrated feed rate for carbon. 249 lbs/hr. 

3. DUN has not been fully developed especially for 3. At JACADS, DFS-CMS operation for spent carbon was 
spent carbon. satisfactory. Project estimate for UMCDF operations 

schedule projects approximately 4 months for the 
4. Due to lower feed rate and/or potentially lower treatment of carbon wastes using the DFS-CMS. 

availability, DUN requires more operating time than 
MPF/DFS-CMS. 4. MPF/DFS-CMS requires less operating time than the 

DUN due to higher feed rate and/or potentially higher 
availability. Secondary waste may be processed in the 
MPF/DFS-CMS prior to the closure phase, ifthe 
munition campaign schedule permits. 

1. Uses water, natural gas, and electricity operations. 1. MPF and DFS use water, natural gas, electricity, and 
caustic solution. 

2. Natural resources above and beyond the amount 
currently consumed at UMCDF would be required. 2. Both furnaces currently operating at UMCDF, so any 

additional resources required for processing secondary 
3. Consumption rate for resources expected to be waste would not be extensive. 

higher than normal due to the ineffectiveness of a 
system not yet fully developed. 
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Criteria 

6. Time before 
technology is 
operational and 
impacts to overall 
risks 

7. Cost 

Table 3. Comparison of Secondary Waste Processing Technologies (Continued) 

Fixed Hearth with Feed Ram System Roller Hearth Furnace/Rotary Kiln System 
(that is, DUN) (that is, MPF & DFS) 

1. Requires procurement; not yet built or operating. 1. Currently operational. 

2. Requires several major design modifications (safety, 2. Installation of CMS will require permit modifications, 
spent carbon processing, etc.) in addition to other procurement, installation, systemization, and trial burns. 
significant pre-operational activities (that is, permit The same amount of time or less is estimated for the 
modification, construction, installation, DUN, even though some activities may be shorter for 
systemization, trial burns). CMS. 

3. Estimated to be operational at full capacity in -27 3. DFS-CMS is estimated to be operational in 
months. -11 months as exemplified by JACADS. 

4. No potential schedule advantage anticipated. 4. If DFS-CMS is fully operational prior to start of closure, 
no impact to closure schedule 

1. The Life Cycle Cost (LCC) for incorporating the 1. CMS will be incorporated into existing furnace system. 
DUN into UMCDF operations estimated at The cost of adding a CMS onto the DFS is estimated at 
approximately $29.5 M. approximately $12.BM. 

2. Estimated cost for treating contaminated wood, 2. Estimated offsite disposal cost for not agent-
miscellaneous solids, and agent-contaminated contaminated wood is 0.079 cents/lb plus $713/truck 
spent carbon is included in the LCC above. load for transport. 

3. Estimated offsite disposal cost for not agent-
contaminated wood is 0.079 centsnb plus 
$713/truck load for transport. 
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as they could be at that time. Thus, rather extensive modifications would be required to 

make the DUN compliable with the current rule. 

6.1.2 MPF/DFS. Discharges from the roller hearth/rotary kiln technology may include 

ash collected in MPF waste incinerator container (WIC) or DFS HOC bins, liquid 

discharge from the scrubber bottom, and stack emissions. The quantity and toxicity of 

these discharges would also depend upon feed characteristics and the effectiveness of 

the wet PAS consisting of a wet scrubber. JACADS successfully demonstrated spent 

carbon processing using the rotary kiln technology (DFS-CMS) with a feed rate of 

249 lbs/hr. The permitted feed rate for treating wood and certain miscellaneous solids 

in the MPF is 410 lbs/hr. UMCDF's RCRA Permit limits the amount of chlorine in DFS 

waste to 116 lbs/hr and MACT rule limits the emissions to 32 ppmv HCI. 

Unlike the DUN, the MPF and DFS furnaces and the wet PAS were designed and 

constructed with more strict design criteria required to treat process byproducts. For 

this reason these systems are capable of meeting the current MACT requirements 

during secondary waste treatment operations. 

6.2 Risks of Discharge from a Catastrophic Event or Breakdown 

6.2.1 DUN. The quantified risk of discharge from a catastrophic event or breakdown 

for the fixed hearth technology is negligible (1 x 1 o-8 per year). Regardless of the extent 

of contamination, secondary wastes do not contain large quantities of agent (GB, VX, or 

HD) that would lead to worker, public, or environmental risk. The amounts of any 

hazardous materials generated from agent operations that may be discharged would be 

relatively small. 

6.2.2 MPF/DFS. The quantified risk of discharge from a catastrophic event or 

breakdown for the roller hearth/rotary kiln technology is also negligible (1 x 10-8 per 

year). As d.escribed previously, regardless of the extent of contamination, secondary 

wastes do not contain large enough quantities of GB, VX, or HD agent that would lead 
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. 
to worker, public, or environmental risk. The amounts of hazardous materials .generated 

from agent operations would also be relatively small. 

6.3 Safety of Operations 

6.3.1 DUN. DUN operations have encountered a variety of safety issues. At JACADS, 

several safety-related problems were experienced. These included a fire in the elevator 

shaft, failure of the charge door closing, stalling of the ram due to ash buildup on the 

grate, jamming of the lift car, problems maintaining oxygen concentration per RCRA 

requirements as a result of insufficient under-fire air flow that plugged the grate, and 

hydraulics problems, which lead to failure of the lift car. 

If an over-temperature condition was to occur within the quench tower, an 

over-temperature emergency exhaust relief would be opened to release exhaust gas to 

the PFS. The PFS pre-cooler has been designed to cool baghouse exit gases from 

350°F down to 125°F and potentially may not have enough cooling capacity to cool the 

hot quench tower exhaust gas. If this gas would not be adequately cooled by the PFS 

pre-cooler, it would pose a fire hazard to the PFS. 

Although some modifications were already incorporated into the UMCDF DUN PAS 

design, additional modifications would be necessary to resolve the existing issues for 

the DUN to be constructed at UMCDF. In addition, more frequent maintenance 

expectations increases the potential for industrial related safety issues such as heat 

stress, sprains, strains, trips, and falls. 

6.3.2 MPF/DFS-CMS. The MPF and the DFS are controlled by the Automatic Waste 

Feed Cut-Off (AWFCO) system that stops the feed if temperatures exceed high-high 

alarm levels that are just below the design operating limits. Currently, the MPF and 

DFS are functioning satisfactorily at UMCDF, and the DFS-CMS operations conducted 

at JACADS were also successful. Based on these past and current operational 

experiences, the expectation is that the MPF/DFS-CMS system would adequately 
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function in processing the secondary wastes originally intended (and other 

miscellaneous solid wastes) for the DUN. 

6.4 Rapidity of Destruction 

6.4.1 DUN. Under normal operating conditions, it is anticipated that agent would be 

destroyed in the DUN within a fraction of a second with an efficiency of greater 

than 99.99 percent. However, the technology was not fully developed, especially for 

processing spent carbon, when the decision was made to suspend all DUN operations 

at JACADS due to economical and technical reasons. Operation of the TOCDF DUN, 

constructed later with a number of improvements, was also discontinued per the 

decision to cease all activities due to significant resource requirements for maintenance 

and operation. Spent carbon was never processed in the DUN at TOCDF. The 

suspension of DUN operations at both sites prevented the acquisition of long-term, 

normal operating data for secondary waste disposal in the DUN. ltis not certain if the 

furnace can be made optimally operable for all secondary wastes without major system 

modifications. Consequently, the rapidity of destruction cannot be accurately estimated. 

Installation of a CMS onto the DUN does not appear to be feasible because of the 

potentially unsteady conditions that may develop in the fixed hearth as pulverized 

carbon particles are fed by a continuous-flow feeder. Even if a DUN-CMS could be 

designed and constructed, its initial throughput rate may be limited due to the low 

burner heating capacity (that is, 220,000 Btu/hr for the DUN compared with 

6,000,000 Btu/hr for the DFS). Increasing the DUN-CMS burner capacity to step-up the 

throughput rate would, in turn, require enhanced refractory linings in the hearth and 

expanded downstream unit operational capacities. 

6.4.2 MPF/DFS-CMS. Under normal operating conditions, agent is destroyed within a 

fraction of a second in the MPF/DFS-CMS with an efficiency of greater than 

99.99 percent. The overall waste treatment operations are expected to proceed without 

major technical problems based on current performance experience at UMCDF. The 

overall throughput rates of this technology would be, therefore, higher than those of the 

29 

045 



DUN, requiring shorter processing times. UMCDF projects approximately four months 

of operation time needed for the treatment of carbon wastes using the DFS-CMS. 

Since the carbon processing can be initiated during DFS processing windows, little 

impact to the schedule is anticipated. Theoretical process limits based on feed rates 

are much higher indicating con:ipletion in as little as 17 days; however, the UMCDF 

projections were selected as a more representative bases for duration. 

6.5 Impacts on Consumption of Natural Resources 

6.5.1 DUN. The fixed hearth technology requires a variety of resources including 

water, natural gas, and electricity for operations. The DUN is presently unconstructed, 

so additional natural resources above and beyond those currently being consumed at 

UMCDF would be required to design, construct, and then operate this fixed hearth 

technology. Also, due to the inefficiency of this technology, which has not been fully 

developed, it is estimated that extra natural resources would be consumed to restore 

and maintain operations if this system is selected for secondary waste treatment. The 

consumption rates of natural resources would be unsteady and difficult to estimate. 

6.5.2 MPF/DFS-CMS. The roller hearth/rotary kiln technology also requires a variety 

of natural resources including water, natural gas, electricity, and caustic solution. 

Because the MPF and DFS are already operating and processing their initially 

designated feed materials at UMCDF, any additional natural resources required to 

utilize these incinerators for treatment of the secondary waste originally intended for the 

DUN would not be extensive. Also, the consumption rates of natural resources are not 

expected to be much different for secondary waste treatment from those for current 

operations. 

6.6 Time Before Technology is Operational and Impacts to Overall Risks 

6.6.1 DUN. The OUN will require procurement and several major design modifications 

to be fully operational to process secondary waste at UMCDF. Based on the current 

condition of the facility and the previously designated interior room for the DUN already 
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in place at UMCDF, the following list of activities was used to estimate the time required 

to initiate DUN operations: 

• Facility design 

• DUN design specific to UMCDF, including design modifications for spent 

carbon 

• Permit modification to incorporate the DUN 

• Procurement of major equipment 

• Facility construction 

• Installation of major equipment 

• Systemization 

• Trial Burn 

• Operations. 

Based on the program historical information scaled to address the design, construction, 

systemization, and operations of a single furnace system, the estimated time for the 

DUN at UMCDF to be operational at full capacity is approximately 27 months after the 

decision is made to use the DUN for processing secondary waste. This assumes that 

the DUN design can be modified for spent carbon treatment without extensive system 

reconfiguration and that the permit modification will be granted within 6 months based 

on an acquisition design package (greater than 90 percent design with P. E. stamps) 

and final design activities, and vendor procurement can be running concurrently with the 

permit modification review process. As per the current schedule, UMCDF would have 

completed GB and VX campaigns by the time the DUN is fully operational. If the DUN 

31 

047 



is to be constructed for secondary waste treatment, it would be better to complete 

construction before UMCDF reaches the milestone of completing its mustard campaign. 

Otherwise, the DUN would lose the advantage of beginning secondary waste 

processing prior to the start of closure activities. 

6.6.2 MPF/DFS-CMS. The MPF and DFS are currently operational at UMCDF. 

Installation of a CMS, required for spent carbon pulverization and feeding, onto the DFS 

will require permit modifications, procurement, installation, systemization, and trial 

burns. It is assumed that these activities will require the same amount of time or less as 

the DUN because some CMS-related activities may be of a shorter duration. An 

important scheduling issue for combining the DFS with a CMS is to ensure that all 

regular DFS munitions and secondary waste processing is completed before the 

combination activities begin. The UMCDF closure schedule will not be impacted as 

long as the DFS-CMS is fully operational prior to the start of closure. 

6.7 Cost 

6.7.1 DUN. The Life Cycle Cost (LCC) for incorporating the DUN into UMCDF 

operations is estimated at approximately $29.5M inclusive of capital costs, labor and 

utilities for operations, and disposal of unit in site closure activities. Additional 

modifications of the DUN may be required for combustion of spent carbon, and this 

needs to be factored in the LCC. 

6.7.2 MPF/DFS-CMS. The cost of procuring and installing a CMS onto the DFS is 

estimated at approximately $12.BM. 

6.7 .3 Offsite Disposal Cost. For either technology, offsite disposal would be pursued 

for not agent-contaminated wood and the estimated cost of offsite disposal for not 

agent-contaminated wood is $0.079/lb plus $713/truck load for transport. The 

estimated disposal cost for spent carbon is approximately $294K based on Aberdeen 

Chemical Agent Disposal Facility's (ABCDF's) historical costs. 
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6.8 Summary of Recommendations 

The BATs determined in the previous section have been summarized in table 4. The 

table illustrates how the roller hearth/rotary kiln technology (MPF/DFS) is superior for 

most of the criteria and equal in all others, indicating that it is the BAT for processing 

secondary waste. 

7. ALTERNATE OPTIONS FOR NOT AGENT-CONTAMINATED WASTES 

7 .1 Offsite Disposal of Not Agent-Contaminated Wastes 

UMCDF is currently only permitted to ship offsite, waste that is determined to meet the 

agent free standard. Agent free is defined in the UMCDF RCRA permit Waste Analysis 

Plan (WAP) and varies based on waste stream. The analytical parameters for process 

related secondary wastes offered for offsite treatment and/or disposal is selected based 

on process knowledge, previous results for similar waste streams at JACADS and 

TOCDF, and Land Disposal Restriction (LOR) notification requirements. 
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Table 4. Summary of Best Available Technology 

Best Available 
Criteria Technology Comments on Key Issues 

1. Types, quantities, MPF/DFS-CMS MPF/DFS PAS includes wet scrubbing 
toxicity of discharges to capability for efficient acid gas removal that is 
the environment not currently included in DUN PAS design. 

2. Risks Of discharge from MPF/DFS-CMS or Risk is low for both technologies. 
a catastrophic event DUN 

3. Safety of operation MPF/DFS-CMS Safe and sustained operations for all 
designated wastes demonstrated by 
MPF/DFS-CMS may not be achievable by 
DUN based on current design. 

4. Rapidity of destruction MPF/DFS-CMS DUN's capability for sustainable secondary 
waste and spent carbon disposition has not 
been demonstrated as it has been by the 
MPF/DFS-CMS. 

5. Impacts on consumption MPF/DFS-CMS Addition of DUN would require natural 
of natural resources resources above and beyond baseline. 

6. Time before technology MPF/DFS-CMS DUN may require major system modifications 
is operational and to be operational for spent carbon treatment. 
impacts to overall risks 

7. Cost MPF/DFS-CMS Cost impact of DUN modification requirements 
(especially tor spent carbon treatment) may be 
very high. 

Notes: 

MPF is rolling hearth technology; DFS is a rotary kiln technology; and DUN is a fixed hearth ram-feed 
technology. 
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8. CONCLUSIONS AND RECOMMENDATIONS 

Based on analyzing the technical information obtained from operating three furnaces at 

other sites, the U.S. Army determined that the installation and construction of the DUN 

at UMCDF was not the most economical, efficient, or safest method for disposing of 

secondary waste. 

It appeared that the DUN was not fully fine-tuned and was inferior to the other two 

onsite furnaces in design capacity, operational efficacy, and pollution abatement 

capability for disposition of the designated secondary wastes. 

The satisfactory MPF/DFS-CMS operations support the U.S. Army's decision for the 

use of the existing roller hearth/rotary kiln technology (that is, MPF and DFS-CMS) in 

place of the fixed hearth technology (that is, DUN) for the safe and effective treatment of 

secondary waste streams proposed to be treated onsite via thermal methods. 

To work more effectively than was demonstrated at JACADS, the DUN may be 

upgraded, if it is vitally necessary. However, this would require time and resources for 

design modifications, permit modifications, construction, systemization, and trial burns. 

This analysis shows that these will only add to the cost for operations at UMCDF, not 

provide any benefit of faster waste elimination, create another system that will require 

staffing to operate once in use, and add closure activities and costs. 

The comparison of the estimated costs and schedules show that a decision to use the 

DUN for processing secondary wastes would add significant cost to the project for no 

schedule, safety or environmental benefit compared with using the existing MPF and 

DFS-CMS equipment for processing secondary waste. Adding a unit operation that is 

prone to delays and malfunctions, as demonstrated in the JACADS operating 

experience, adds potential risk to the operations for maintaining a safe and effective 

operation. Processing secondary waste in the MPF and DFS-CMS system can be 
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accomplished within the existing operational schedule and utilizes the existing 

workforce, which has significant experience working in the facility. 

The findings of this assessment and data package confirm that the combined roller 

hearth/rotary kiln technology with the associated CMS and PAS is the BAT for 

processing UMCDF secondary waste. 
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ABCDF 

ACS 

A CAMS 

AWFCO 

BAT 

BOAT 

Btu 

CAMDS 

CMA 

CMS 

DCD 

DEQ 

DFS 

OPE 

DRE 

DUN 

EPA 

EQC 

GB 

HCI 

HD 

APPENDIX A 

ACRONYMS/ABBREVIATIONS 

Aberdeen Chemical Agent Disposal Facility 

Agent Collection System 

Automatic Continuous Air Monitoring System 

Automatic Waste Feed Cutoff 

Best Available Technology 

Best Demonstrated Available Technology 

British thermal unit 

Chemical Agent Munitions Disposal System 

U.S. Army Chemical Materials Agency 

carbon micronization system 

Deseret Chemical Depot 

Department of Environmental Quality 

Deactivation Furnace System 

demilitarization protective ensemble 

destruction removal efficiency 

Dunnage Incinerator 

Environmental Protection Agency 

Environmental Quality Commission 

sarin 

hydrochloric acid 

distilled sulfur mustard 
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HOC 

HEPA 

HVAC 

JACADS 

JI 

LCC 

LOR 

MACT 

MOB 

MPF 

NMAE 

NRC 

ORS 

P.E. 

PAS 

PCB 

PFS 

PPE 

ppmv 

PQL 

QRA 

RCRA 

heated discharge conveyor 

high efficiency particulate air 

heating, ventilation, and air conditioning 

Johnston Atoll Chemical Agent Disposal System 

Johnston Island 

Life Cycle Cost 

Land Disposal Restrictions 

Maximum Achievable Control Technology 

Munitions Demilitarization Building 

Metal Parts Furnace 

No Major Adverse Effects 

National Research Council 

Oregon Revised Statute 

Professional Engineer 

pollution abatement system 

polychlorinated biphenyl 

PAS Filtration System 

personal protective equipment 

parts per million by volume 

practical quantitation limit 

Quantitative Risk Assessment 

Resource Conservation and Recovery Act 
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SAIC 

SOx 

SWTB 

TAP 

TOCDF 

TRA 

TSCA 

TSDF 

UMCD 

UMCDF 

vx 

WAP 

WIC 

Science Applications International Corporation 

sulfur oxide 

Secondary Waste Trial Burn 

Toxicological Agent Protective 

Tooele Chemical Agent Disposal Facility 

Transportation Risk Assessment 

Toxic Substances Control Act 

treatment, storage, and disposal facility 

Umatilla Chemical Depot 

Umatilla Chemical Agent Disposal Facility 

0-ethyl S-(2-diisopropylaminoethyl)methylphosphonothioate 

Waste Analysis Plan 

waste incinerator container 
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fN THE CIRCUIT COURT OF THE STATE OF OREGON 

FOR THE COUNTY OF MULTNOMAH 

6 GASP, et al 

7 Petitioners, 

8 v 

9 ENVIRONMENTAL QUALITY 

10 
COMMISSION, et al, 

11 
Respondents, 

and 
12 

13 
UNITED STATES ARMY, and 
W ASHfNGTON DEMILIT ARJZA TION 

14 
COMPANY, 

15 
In.tervenor-Respondents. 

Case No. 9708-06159 

STIPULATED 
GENERAL JUDGMENT 

,JUN 1 3 2007 

Ji3partmant cf Justlce ~Trial Dlvlstoo / I _____ ..... 

16 Petitioners have brought a Petition for Review against the State of Oregon Environmental 

17 Quality Commission ("EQC") and the State of Oregon Department of Enviromnental Quality 

18 ("DEQ") to require that Air Contaminant Discharge Permit #25-004 (" ACDP") issued by DEQ 

19 and Hazardous Waste Permit l.D. No. OR6 213 820 817 ("HWP") issued by EQC be reversed 

20 and or remanded; and 

21 

22 The United States Army ("Army") and Washington Demilitarization Company ("WDC"), 

23 both named permitees on these permits, having intervened as intervenor-respondents 

24 and joined the state in opposing the Petition for Review; and 

25 

26 This Court having dismissed the petition for review as to the ACDP by Order dated June 

Page I · GENERAL JUDGMENT 

Wurn.m & Wntkins 
838 SW P1 Avenue, Suite SOO 

Porllnml. OR 97206 
Voice 503 228 66551 Fux 

503 228 7019 
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14, 2006; and 

2 

3 This Court having issued its Opinion and Order dated April 17, 2007 granting in part and 

4 denying in pmt the petition as to the HWP; 

5 

6 It is ADJUDGED that the OREGON EQC'S determinations made pursumit to ORS 

7 466.055 as to whether the Umatilla Chemical Agency Disposal Facility uses the best available 

8 teclmology and has no major adverse impact on public health or the enviromnent in regard to (a) 

9 destruction of any mustard in any ton container that contains significantly higher mercury levels 

l 0 than previously reported; (b) the destruction of hazardous waste originally intended for the 

11 dunnage incinerator; and (c) the role ofPFS carbon filters; are remanded to the State of Oregon 

12 Environmental Quality Commission for consideration and further proceedings consistent with 

13 the court's opinion of April 17, 2007. 

14 

15 The petition regarding the HWP is granted in regard to the above referenced findings that 

16 are remanded to the EQC. The petition regarding the HWP is otherwise denied. 

17 

18 DA TED this __ day of June, 2007. 

19 

20 

21 

22 

23 

24 

25 

26 

Michael R Marcus 
Circuit Court Judge 

Submitted by: Stuart A Sugannan 7if:V 
Of Attorneys for Petitioners GASP et al 

Marc Abrams ~ Jrrf'J 
Senior Assistan{ Xttomey[fJeneral 
Of Attorneys for Respondents DEQ and EQC 
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Wnrrcn & Watkins 
838 SW I" Avenue, Suitu 500 

Portlnnd, OR 97206 
Voice 503 228 6655 I Fnx 
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CERTIFICATE OF SERVICE 

The undersigned hereby ce1tifies that a true and correct copy of the 

foregoing Stipulated General Judgment was served on the following parties, 

this I 11
h day of June, 2007, by electronic mail, and no later than the li11 day 

of June, 2007 by first class mail: 

Marc Abrams 
Sr. Assistant Attorney General 
1162 Comt St NE 
Salem, OR 97301 
Attorney for Respondents 

ROBERT H. FOSTER 
U.S. Department of Justice 
Environmental Defense Section 
1961 Stout Street 8111 Floor 
Denver, CO 80294 
Attorney for Intervenor 
United States Army 

TOM E. LINDLEY 
Perldns Coie LLP 
1120 NW Couch 101

h Floor 
Portland, OR 97209 
Atto1ney for Intervenor 
Washington Demilitarization 
Company 

Stuart A. Sugarman 
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Agenda Item B, Action Item: Finding of No Major Adverse Impact from Best Available 
Technology (BAT) Determination for Processing of Secondary Waste Generated at the 
Umatilla Chemical Agent Disposal Facility (UMCDF) 
Attachment B 

State of Oregon 
Department of Environmental Quality Memorandum 
DEQ Item No. 07-1208 (11) 

To: Rich Duval Date: 8/3/2007 
Chemical Demilitarization Program Administrator 

From: Steven Potts 
Senior Hazardous Waste Specialist 

Subject: Best Available Technology for Secondary Waste at the Umatilla Chemical Agent 
Disposal Facility (UMCDF) 

Background 

In February 1997 the Department of Environmental Quality (Department or DEQ) issued the 
Umatilla Chemical Agent Disposal Facility Hazardous Waste Permit No. ORQ 000 009 431. As 
part of the permitting process, the Environmental Quality Commission (Commission or EQC) 
concluded that several regulatory statutes, [ORS 466.050, 466.055(1)-(5)] had been met. ORS 
466.055(3) requires the Commission to find that the proposed facility uses the best available 
technology for treating hazardous waste as a result of processing agent-filled munitions and bulk 
items. 

Based on information the Department reyiewed from the Department of the Army and Ecology 
and Environment (an independent subcontractor to the Department), the Commission found that 
incineration was the best available technology for disposing of secondary waste generated at the 
UMCDF as a result of processing agent-filled munitions and bulk items. 

At the time the 1997 finding was made, the Dunnage Incinerator was part of the facility design 
and the intent was to install, systemize, and operate the Dunnage Incinerator to destroy certain 
secondary wastes. Subsequently, however, due to experience gained from the operation of the 
Dunnage Incinerator at Johnston Atoll Chemical Agent Disposal System and the Tooele 
Chemical Agent Disposal Facility, the Army decided not to install the Dunnage Incinerator at the 
UMCDF. 

Summary 

This report summarizes an assessment conducted by the Department to determine the best 
available technology for secondary wastes that were originally destined for the Dunnage 
Incinerator. The assessment focused on whether the Metal Parts Furnace and the Deactivation 
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Furnace System would be an appropriate method of disposal for the secondary wastes versus 
constructing and operating the Dunnage Incinerator. This assessment was made based on a 
compilation of information and knowledge available from various sources and persons available 
to or provided for the Department. This included reports, briefs, presentations, and technical 
staff knowledge and evaluations. 

The results of this evaluation clearly show that utilizing the Metal Parts Furnace and 
Deactivation Furnace System for secondary wastes is the best available technology and would be 
more effective and protective of human health and the environment than installing and operating 
the Dunnage Incinerator. 

The results of this evaluation clearly show that utilizing the Metal Parts Furnace and 
Deactivation Furnace System for secondary wastes not only would be appropriate, but actually 
more effective and protective than installing and operating the Dunnage Incinerator. 

Assessment 

To dispose of secondary wastes originally destined for the Dunnage Incinerator; the UMCDF 
conducted numerous tests and evaluations including, but not limited to: 

• Sample and analysis of secondary wastes utilizing the results in incineration models. 
• Performing a secondary waste trial burn sampling process wastes and emissions from the 

Metal Parts Furnace. 
• Evaluating the design of the Metal Parts Furnace and Deactivation Furnace System to 

effectively destroy secondary wastes. 

The product of these tests and evaluations was the development of current Hazardous Waste 
Permit conditions and parameters, which include sampling methods and intervals, feed rates, 
temperatures, and pressures, to ensure complete combustion and the most effective and safe 
operation of the Metal Parts Furnace and Deactivation Furnace System while processing 
secondary wastes. 

A brief general description of the three types of furnaces (Dunnage Incinerator, Metal Parts 
Furnace, Deactivation Furnace System) is provided below to gain a better understanding of the 
significant differences in the furnace systems. 

Dunnage Incinerator: The Dunnage Incinerator is a fixed-hearth incinerator comprised of a 
refractory-lined chamber into which solid, sludge, and/or liquid wastes are introduced. The 
fixed-hearth incinerator originally planned for the UMCDF is designed as a batch mode; that is, 
it is not intended for long-term, continuous incineration because no provision for automated ash 
removal is made. In the case of the Dunnage Incinerator, the batch feed is conducted through the 
use of a feed ram system. The ash from the burned waste will collect in the lower portion of the 
furnace and at some point must be manually removed. 
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Metal Parts Furnace: The Metal Parts Furnace is a roller-hearth furnace and also has a 
refractory-lined primary chamber as well as a secondary chamber. The secondary chamber 
provides an opportunity for products of incomplete combustion to be exposed to a high 
temperature a second time, thus ensuring efficient destruction of the wastes introduced in the 
primary chamber. Waste is introduced to the furnace by utilizing a roller-conveyor system that 
conveys trays of waste into the furnace utilizing a sophisticated automation system. Waste 
produced from the processing of secondary wastes in the Metal Parts Furnace is captured either 
in the wet pollution abatement system or remains as ash in the trays exiting the furnace. 

Deactivation Furnace System: The Deactivation Furnace System is a rotary kiln comprised of a 
refractory-lined cylindrical steel shell mounted slightly tilted on its horizontal axis to facilitate 
the progression of waste through the furnace. This shell is supported by two or more heavy steel 
tracks or trundles that encircle the shell. The trundles ride on rollers, which are driven to allow 
the kiln to rotate around its horizontal axis. The waste material in the kiln is "tumbled" as the 
kiln rotates. This tumbling action serves to increase turbulence inside the kiln, which improves 
combustion efficiency. The residence time of solids inside the kiln is determined by the rate of 
rotation, the length, and the angle of tilt of the kiln. The rotary kiln is very versatile in that any 
form of waste may be introduced to the kiln. A secondary combustion chamber downstream of 
the kiln ensures complete combustion of flue gases, 

More descriptive design details and general process drawings are available in the report, 
"Secondary Waste Module of the Best Available Technology (BAT) Data Package for Umatilla 
Chemical Agent Disposal Facility (UMCDF)," dated August 2007 conducted by the U.S. Army 
Chemical Materials Agency Program Manager for the Elimination of Chemical Weapons 
(Attachment 1). 

When evaluating the best system for disposing of the secondary wastes either through the 
original design of the Dunnage Incinerator or through the currently designed and operational 
Metal Parts Furnace and Deactivation Furnace System, it is easiest to evaluate utilizing Table 3 
in the above-referenced report. To briefly sunnnarize the information in the above-referenced 
table, it is clear that the Metal Parts Furnace and Deactivation Furnace System: 

• Provide either as effective or more effective destruction of the wastes, 
• Present a negligible risk to workers and public from a catastrophic event, · 
• Have lower safety risks and maintenance downtime, 
• Require less operating time and are currently available, 
• Have no additional impacts on natural resources. 

Additional risks to UMCDF employees were considered as well. When wastes are generated in 
the Munitions Demilitarization Building they are transported via personnel in protective suits to 
the Toxic Maintenance Area. All wastes must be monitored after a four-hour aeration period to 
determine the level of contamination. The waste is segregated into drums and monitored again. 
The drums are then removed from the Toxic Maintenance Area, labeled, and transported to 
permitted storage igloos in I-Block. In the case of higher-level waste igloos, igloo monitoring 
must be completed prior to entry, which is labor intensive, and is required whenever adding or 
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removing containers from higher-level waste igloos. When secondary waste processing is 
available at the facility, the process is reversed--Monitoring of the igloos, transportation back to 
the Toxic Maintenance Area, waste removed from the containers, segregated based on the 
current loading strategy, and finally loaded into waste incineration containers. The waste 
incineration containers are then remotely maneuvered to the Metal Parts Furnace for disposal of 
the waste. 

When the Metal Parts Furnace is authorized for disposal of the secondary wastes, generated 
wastes are transported to the Toxic Maintenance Area and directly loaded into waste incineration 
containers. This bypasses the transporting, monitoring and storage activities involved with 
permitted storage in J-Block and reduces the associated personnel risks. 

Conclusion 

Based on the information evaluated, the Department has determined that the Metal Parts Furnace 
and Deactivation Furnace System are the best available technology for disposal of secondary 
wastes originally destined for the Dunnage Incinerator. 

The Metal Parts Furnace and Deactivation Furnace System are more effective and efficient in 
destruction of the wastes. Additionally, the Metal Parts Furnace and Deactivation Furnace 
System are less likely to cause risk to worker or public safety due to the design features of the 
furnace systems. Further, the ability to innnediately process the wastes reduces the handling of 
the wastes, thereby significantly reducing risk to personnel and reducing the resources required 
to store the wastes while awaiting disposal. 
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Comments for 8/16/2007 EQC Meeting 

The Oregon Chapter of the Sierra Club fully supports the comments submitted by Karyn 
Jones on behalf of GASP, et. al. within the absurdly short seven day comment period 
that ended Tues. 

It has been clear for nearly a decade when the Army put in the concrete wall precluding 
use of the DUN at the Umatilla Chemical Weapons Facility that they had no intention of 
complying with the original operating permit. This was a classic "bait and switch" tactic. 
The proposal before you today is based on a design being used at the Tooele Chemical 
Agent Disposal Facility (TCADF) with a problematic operating history. In addition 
TACDF solved the problem of excessive emissions of Dioxin and other HAPs released at 
JACDS where they were monitored merely by not having the appropriate monitoring that 
could detect those pollutants. 

The supporting materials presented are insufficient to make an appropriate BAT 
determination as required by law. 

We strongly urge you to reject the proposal as presented and request a more reasonable 
period of time for public comment. Thank you. 

Bob Patzer, 
Chemical Weapons Issue Coordinator, Oregon Chapter Sierra Club 



August 14, 2007 

G.A.S.P. 
P. 0. Box 1693 

Hermiston, OR 97838 

Rich Duval, Chemical Demilitarization Program Administrator 
Eastern Oregon Chemical Demilitarization Program 
256 E. Hurlburt 
Hermiston, OR 97838 

RE: Secondary Waste Best Available Technology Determination 

Dear Mr. Duval: 

\ okrn e 

The following comments are being submitted on behalf ofG.A.S.P. et al. Please enter 
them in the administrative record. 

The Oregon Department of Environmental Quality (DEQ) and Department of Army 
propose to replace the dunnage incinerator (DUN) at the Umatilla Chemical Agent 
Disposal Facility by utilizing the Metal Parts Furnace (MPF) and Deactivation Furnace 
System (DFS). To achieve this goal, the Environmental Quality Commission (EQC) is 
asked to approve the DEQ recommendation as a determination of Best Available 
Technology (BAT). This effort has far-reaching implications that the Commission 
should consider before granting. 

Prior to the 1997 EQC decision, the Army had requested the EQC to issue a hazardous 
waste permit for the Army's baseline hazardous waste incineration technology package 
which in 1997 included as primary components a metal parts furnace (MPF), a 
deactivation furnace (DFS), two liquid incinerators (LIC 1 & 2), the dunnage incinerator 
(DUN), a brine reduction area (BRA) and a pollution abatement filter system 
using carbon filter beds. (PFS). Transcript (TR.) Vol. lOA, 6/19/06, pp. 1564 ~ 1565 
(Henry Lorenzen, formerEQC Chairman); PX. 20, TR. Vol. 6A, 10/28/02, pp. 23 - 31 
(Sue Oliver, DEQ) (describing the components approved by the EQC in 1997 and the 
waste streams each was supposed to handle). The EQC found both that this technology 
package was BAT for the chemical weapons and chemical agent hazardous wastes to be 
treated at TOCDF and that UMCDF would use this technology package. PX. 1 at 17 - 21. 
Please note that the technology package approved included a dunnage incinerator. 

During construction of the incinerator facility at UMCDF a DEQ inspector discovered 
that the Army had built a concrete wall blocking installation of the DUN furnace. Rather 
than issuing citations and revoking the permit for this unlawful act, DEQ management 
took no action. The following statements are taken from GASP III certified transcripts. 



• The State "kinda" got a hint the Army was not constructing and installing the DUN 
when the Army put up a wall in the plant that would prohibit getting the DUN incinerator 
through. The State thought at that point that something was going on. It was the State's 
first clue (and a rather large one), and then the first written correspondence was a letter in 
August 1998 when the ODEQ was formally told that the DUN was on hold. Tr. Vol. 6C, 
October 28, 2002, Wayne Thomas, DEQ P. 67-68. 

• The Army didn't disclose in the permit application that they weren't going to use the 
DUN. Tr. Vol. 6C, October 28, 2002, Thomas P. 75. 

• Mr. Thomas admits that it was his conclusion in his memo that the Army must have 
known as early as its processing of the 1994 report that the DUN wouldn't process 
carbon. Tr. Vol. 7B, October 29, 2002, Thomas P. 33. 

• Mr. Thomas admits that burning the DPE suits in the MPF is the proposal, but he has 
not seen dioxin emission data for burning DPE suits in the MPF. Tr. Vol. 6C, October 28, 
2002, Thomas P. 49. 

• Mr. Thomas admits that the State has not conducted a risk assessment based on dioxin 
emissions from burning plastic DPE suits in the MPF. Tr. Vol. 6C, October 28, 2002, 
Thomas P. 40-50. 

The Data Report does not mention that Drew Lyle was aware of the Army's plan to burn 
dunnage in the Metal Parts Furnace in 1996 or earlier. (Testimony of Drew Lyle, vl8B at 
113.) Mr. Lyle never told the state of Oregon, even though he was leader of the Army's 
permitting team dealing with Oregon during the relevant time period. 

At the time of permitting the Army reported that the DUN was a proven technology. This 
is particularly interesting when considering the following. "Satisfactory operation of the 
dunnage furnace and its related pollution abatement system was not demonstrated during 
the JACADS OVT." (Review of Systemization of the Tooele Chemical Agent Disposal 
Facility (1996); Page 13. Commission on Engineering and Technical Systems (CETS) 

At the same time the Army made claims to the EQC, DEQ and public that the DUN was 
a proven technology because it was part of the full scale JACADS prototype in 1995-96, 
was also tested at JACADS but only for wood, and a very different DUN was tested at 
CAMDS. 

In the DEQ Data Package dated August 3, 2007, the Report failed to acknowledge the 
profound differences between the Pollution Abatement Systems (PAS) for the DUN and 
for the MPF or DFS. The MPF/DFS utilizes a basic PAS configuration of quench tower, 
venturi scrubber, scrubber tower, demister, fan, and exhaust stack. The DUN, on the 
other hand, was permitted to operate with a quench tower, bag house with drum 
receptacle, fan, and exhaust stack. Even to a layperson, it seems safe to conclude that the 
bag house cyclones out larger particles into a drum whereas the PAS for the MPF/DFS is 
desigued to precipitate smaller particulates through a "misting" process to cool the 



exhaust. The EQC should carefully exam the PAS of both MPF and DFS for problems 
created by DUN waste feed. The evaluation should include the carbon filters. 

As Larry Edelman urged the EQC on March 15, 1996 the "Commission consider the full 
range of technologies suggested for the destruction" to meet BAT under ORS 466.055(3). 
To date this has not been done by the Commission or DEQ. 

The Secondary Waste BAT Data Report dated August 3, 2007 briefly compares only 
three options for the treatment of secondary waste. Those options are using the durmage 
incinerator, the metal parts furnace and the deactivation furnace system. The following 
information on other available technologies for the treatment of secondary waste was 
ignored. 

The Army carefully evaluated alternatives to incineration during the Assembled 
Chemical Weapons Assessment Program (ACWA), which included an evaluation of 
DUN alternatives. Oregon representatives, including a DEQ staff member, participated 
throughout the ACW A process which took several years. Commenter's include the 
ACW A Report to Congress December 2001 as an attachment. 

Let's compare the DUN to the alternatives. The alternative technologies underwent 
intense testing for years through the Assembled Chemical Weapons Assessment 
(ACWA), a study funded by Congress that was far more intense than any testing that any 
component of incineration was required to undergo. Neutralization has been successfully 
used full scale at ABCDF and destroyed many tons of agent. See, Ex. 220, offered as 
evidence in Petitioners' Post Trial Brief. Alternatives, especially neutralization, are now 
more proven than the DUN and other incineration components ever were. Consider how 
incineration began in the remote areas of Johnston Atoll and the Utah desert, while the 
alternatives began in a densely populated area right near the Pentagon and on the same 
grounds as the office where Army officials decided to neutralize the Maryland stockpile. 
This alone speaks volumes. That the alternatives may use warm water or caustic in a true 
batch process as opposed to incineration's high temperature continuous flow model peaks 
volumes. That incineration's smokestacks will spew nearly 36 tons of hazardous waste 
into the atmosphere while the alternatives will release far less hazardous gas and liquid 
speaks volumes. 

Additionally, the Interim Design Assessment for the Blue Grass Chemical Agent 
Destruction Pilot Plant (2005) Board on Army Science and Technology (Ll.6.i?I) National 
Academies of Science made the following recommendation. 

General Recommendation 5. Alternative approaches for treating contaminated dunnage 
and wastes should be considered by the Army, with involvement by the public. One 
alternative to SCWO for treatment of contaminated dunnage is to treat it in the MPT to 
levels suitable for release to appropriate waste disposal sites. 



The two tables that follow give brief descriptions of the seven technology packages that 
passed the DoD's initial evaluation and an evaluation of the maturity of the demo II units 
operations and processes that included alternative treatments for dunnage. or secondary 
waste and were included in the BAST Assessment. 

TABLE 1-1 Description of the Seven Technology Packages That Passed DoD's 
Initial Evaluation Page 7 

Technology 
Provider~ 

AEA 

ARCTECH 

Access to Treatment of Treatment of Treatment Treatment 
Energetics of Metal of Dunnage Munitions Agent 

Modified 
reverse 
assembly 
(high­
pressure 
wash, new 
rocket 
shearing). 
Modified 
reverse 
assembly. 

Parts 
Electrochemical Treated with High- Shredded 
oxidation using SILVER II™ pressure and treated 
silver ions in process. acid wash; with 
nitric acid thermal SILVER 
(SIL VER II™). treatment IIfM 

to 5x.1' process. 

Hydrolysis with Hydrolysis Hydrolysis Hydrolysis 
a-RAX (humic with a-RAX. with a- with dilute 
acid and strong RAX; a-RAX; 
base, KOH). shipped to shipped to 

Rock landfill. 
Island 

Arsenal for 
5X 
treatment. 

Burns and Roe Modified Plasma arc. Plasma arc. Melted in Shredded; 
plasma arc. processed 

in plasma 
arc. 

General 
Atomics 

Lockheed 

reverse 
assembly. 

Modified Hydrolysis; 
reverse supercritical 
assembly; water oxidation 
cryofracture (SCWO). 
for 

Hydrolysis, 
scwo. 

projectiles. 
Modified Hydrolysis; Hydrolysis, 

Martin reverse SCWO; Eco SCWO, 
(Foster/Eco assembly 
Logic/Kvaerner)(multiple 

lines, 
compact 
layout, new 

Logic gas-phase GPCR. 
chemical 
reduction 
(GPCR). 

Hydrolysis; Shredded; 
thermal destroyed 
treatment in SCWO. 
to 5X. 

Hydrolysis; Hydrolysis; 
GPCR to GPCR to 
5X. 5X. 



Parsons 

Teledyne­
Commodore 

drain and 
wash). 
Modified 
reverse 
assembly 
(fluid-jet 
cutting and 
energetic 
washout for 
rockets). 

Hydrolysis; 
biotreatment. 

Hydrolysis, Thermal 
biotreatment. treatment 

to SX. 

Thermal 
treatment 
to 5X. 

Fluid-jet Solvated Solvated Wash in Crushed or 
cutting; electron process electron solvated shredded; 
access and in ammonia for process in electron treated in 
drain agent; reduction; ammonia for solution; solvated 
wash out chemical reduction; oxidation toelectron 
energetics oxidation with chemical 3X;£ ship to solution; 
with sodium oxidation Rock shipped to 
ammonia. persulfate. with sodium Island landfill. 

persulfate. Arsenal for 
sx 
treatment. 

Page 38 TABLE 5-1 Summary Evaluation of the Maturity of Demo II Unit 
Operations and Processes 

Hydrolysates Agent Munitions 
Technology VX/GB HD Energetics VX/GB HD Energetics Other 
Provider/Unit 

Operation or Process 
AEA 
SILVER II™' c c c 
Solid/liquid waste c c c 
treatment 
Gaseous waste treatment D D D 
Foster Wheeler/Eco Logic/Kvaerner 
TW-SCWO B B c 
GPCR™ B B B B!h£ 

Teledyne-Commodore 
Ammonia fluid jet D D E 
cutting and washout 
system 
SE'J'TM D D D ch 
Persulfate oxidation D D D 
(agent) 
Peroxide oxidation D D D 



(energetics) 
Metals parts and Alt.£ 
dunnage shredding 
NOTE: Environmental and safety issues were considered in assigning maturity 
categorizations. Schedule and cost issues were not considered. The letter 
designations are defined as follows (a blank space indicates that categorization was 
not applicable for that material): A, demonstration provides sufficient information 
to justify moving forward to full-scale design with reasonable probability of success; 
B, demonstration provides sufficient information to justify moving forward to tbe 
pilot stage with reasonable probability of success; C, demonstration indicates that 
unit operation or process requires additional refinement and additional 
demonstration before moving forward to pilot stage; D, not demonstrated, and more 
R&D is required; and E, demonstrated unit operation or process is inappropriate 
for treatment. 

Another analysis missing from the report are impacts to worker health and safety from 
low-level chronic exposure. The reports for public review only included episodic events 
with observed effects. Staff did not consider worker chronic exposure. Also, dioxin 
contamination led to the shut down of the dunnage incinerator in UT. Has DEQ reviewed 
this information? Without a broader scope to BAT that includes low level of worker 
exposures, the resulting decision is baseless. 

The Data Report fails to consider the emissions from using the MPF and DFS for 
dunnage as a single source of or in combination with like emissions from other sources 
that pose a danger of non-cancer adverse health effects to infants. The average infant 
dioxin-like compound exposure from existing sources is already 50 times greater than the 
exposure standard set by two federal agencies, and high end infants have a dioxin-like 
exposure hundreds of times greater than the federal standard, particularly in light of new 
studies indicating adverse health effects even in adults and older children at existing 
exposure levels. The Report also fails to address impacts to subsensitive populations in 
the area or potential harm to the environment. 

The comment package provided no data on the volume of waste currently stored or the 
expected volume of wastes. In response to our inquiry, DEQ staff offered the following 
that could not be found in the public review documents: There is currently approximately 
180,000 pounds of secondary waste stored in J-block. About 100,000 pounds is spent 
carbon. The permit includes 58 J-block igloos for storage of secondary waste. How 
much each can hold will be variable depending on the type of waste, but a good average 
is 50,000 pounds per igloo (about 3,000,000 pounds total). Also, there is nothing to 
prevent the inclusion of additional igloos into the Permit should capacity become an 
issue. So theoretically, with over 900 igloos available, there is no practical limit on 
storage capacity 

The Resource Conservation and Recovery Act (RCRA) regulations on public 
participation appear to have been ignored. RCRA requires notice of any proposed permit 
be published in a local newspaper and that the public be allowed to comment and attend a 



public hearing [42 U.S.C. sec. 6974(b)]. The public notice is dated August 7, 2007, the 
comment period ends on August 14, 2007, and a decision by the EQC is expected on 
August 16, 2007. 

If one believes that public participation is a cornerstone of this program, as alleged by the 
department and the army, then the seven day comment period is grossly inadequate and 
severely limits the public's ability to participate in the process. Given the magnitude of 
the proposal and the Judge's ruling in GASP v. EQC, we ask for a minimum thirty day 
public review and comment period. Supporting documents used by staff must also be 
made easily accessible. 

In conclusion, commenter's request that the BAT determination by the EQC be denied at 
this time and revisited at the October 18-19 2007, meeting. This will provide staff with 
time needed to begin addressing issues that we have brought to their attention and others 
that they may become aware of or that the EQC specifically requests information on. 
Commenter's also request that they be allocated time to present information to the EQC 
on this issue during the October meeting and that their presentation be listed as an agenda 
item not limited to five minute or less. 

Sincerely, 

Karyn J Jones 
On behalfofG.A.S.P. et al 
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Stale of Oregon 
Department of Enviromnental Quality 

To: File Category 700 

From: Wayne C. Titomas ;;;;dJ 0"" ~l!?V 
Manager, Chemical De~n Prog;.,,/ -· 

Subject: Dunnage Incinerator (DUN) Meeting Notes from the January I l. 
2000 Meeting with the Anny & Raytheon 
DEQ Item No. 00·0 I 09 

Date: January 24, 2000 

Attendees: 
Wayne Thomas, DEQ 
Trisha Kirk, DEQ 
Raj Malhotra, PMCSD 
Megan Proctor. SAIC -PMCSD 
Clara Moraga, PMCSD 
Tom Artioli, JOC -PMCSD 
Rob Nelson, UMCD 
Mark Wiggins, Maumee-RIX 

Loren Sharp, RDC 
Jot Gonzales, RDC 
Allan Bean, RDC 
Gus Aljure, RDC 
Dave Nylander, RDC 
Glen LeVan, ROC 
Buddy Webster, Maumece-RDC 

Memorandum 

The purpose of the: ntccting was to discuss lhe Dunnage Incinerator (DUN) n1odifications being addressed 
by Engineering Change Proposal (ECP) 639 and U1e Dunnage Incinerator S)'srem Feasibility Study (DUN 
FS), Sept•mlx:r 1999. Mr. Raj Malhotra stated that field Configuration Control Board (FCCB) approval 
of the ECP hod oe<:urred ond hopes to have Configurntion Control Board (CCB) opproval by Uie end of 
the week. Mr. lluddy Webster presented the modifications in the FCCB approved ECP 639 tliat were 
derived from the DUN FS. He followed with discussion on why certain items recommended in the DUN 
FS were not planned for inclusion in ECP 639 such as nitrogen purge, primary chamber dome purging, 
and shredder installation. 

Al the completion of this prcsentition, Mr. Wayne Thomas discussed the DEQ's view oftlie DUN FS and 
the f)unnage Furnace Retrofit Design Report, December 1994. The following sun1n1ari1.es nu1ny of Mr. 
lllomas' comn1cnts: 

The An11y do<:s not have adequate experience with an ope:nuing f)UN to rake 1he po5i•ion lhat the f)lJN 1'> 

capable of processing carbon or wood. The operating history is "1nargin~ll at best" It is irnporr;\nl to stJk" 
where Oregon" on this issue. Candidly, looking at Ute 1994 Report and the DUN FS, tliey both sav t.IJ<: 

-··~--· - ~--C 
i)IJN doesn't \VOrk. ll1e Anny kne_w in _'9·1 the DUr-.J ''-'_ouldn't process carbnn~lh0~Y- ~~~b~~~~~~~ed a~ 
~\PPl!c;tlort~-~t1\g-1hC DIJN-\.:,OU'td ,~;Ork·,1<h(ft'tJl~>·ln-CWlt-\\'ou-f<lO~llt1s is '.>~·r_i1-iu!i anJ need, h) h~ 
d1scuss(•d The Anny rcconunend;tion (f)lJN"·FS) i<> 11fiCll~'at- s.1y~- fCts pick the 'd1np!esr t-ine th;i! \\'Ill 
1nce1 schedule and cost th:H the S!i1tc \1<il! a~n::i: on but l\•)l lhc rolar-.,· kiln bt'.:Ju,,;c :! \ .. ·nu!J be a Cl;1s-; J 
\1.'i: arc ..:onsidering the L>lJN to be untested, unproven tcchnol~gy. -we can't t:~-~~ ahou1 t~..::1~d·---­
n){;~li't'!C-i:.tic1ns f() the rifJFJlH~caus~ yotiliavc no 1nfo.ilii11 io0-·10 sT1ov.' n \\'ii I \~ 01 k ·111~~ ·94 !\ep1)rt and the 
I )t :;-..: l :..; lJ,;/h ~-ay a hri<:k!iucd rotary ~iln \\'a.~· rh~ (lt.'£1 r!H.'fhuJ, \vhy ;~11't i; ht:•il? p;\Jp-.. •s,:d 



()ur confidence in the technical capabiliry_(if c!1e DUN n1ods ;:uc of l1nle u~c .. .,·hen 1he ·~,:and l)l,:N f_-'­
Rcro_rts both.say the ou·N-.... ~on~\.,,~:;rk:-.--fhc '\vh?!c credit)ffity ;-ssuc is on the r.ablc ll1c :\nny hilt'\\' I['; 

OcCcnlbCr'94 the Dun \\!OU!dn't \vofk'ail-d!ll~ iOtarYllln '.\'JS the best oprit:in Jnd )(\ yca1-; Li!cl the Arnt> 

~t_tli_"-13c'~c£.faccand nothuig is done. · 

rv1r. ll1ornas then read the last paragraph on page I -3 of the f)lJN FS and 1nadc the f()lh_r\\'Jltg i._.i)l!H11Cllt~ 

'{our intent \,.as not to con1c up with a solution but slide a pcnnit n1od lhrough the State \Vtth son1c1h1nf; 
le~s that wouldn't v.·ork~'atllaV~C~\7'U·-g;111lea?-l\JO-pr6gfeS\TOf \ix yc-3ts V·./e don't ~:are J1iQ-U'CJ~)l.1T­
-schcdule -\IJC Care abOUt protecting hun1an health and the cnvironn1c111. \Vhy shtJU Id the State nf ()reg on 
run lo you v.dth an ans\vcr \vhcn you have wasted six years on the DlJN when you >.-ne.v.· :t wouldn't v. c·r~ 

Ouring Mr. 11lomas' sratcmcnls. Mr. \Vcl}stcr identified that USl" of a for rol.af)- kiln tha1 the in!0r--rn>.1.t11.:.n 

v.·as based on 30o/o agent loading on carbon fntOnnalio-n since then indicated that .1gcru !nadtug is. nH1ch 
le!>:> and dot:s not \'>'arrant a PAS upgrade. (II i~ aSSlJl!1cd 1his \viii need to be dcrnonstratcd lo the IJl:(l 
eventually.) 

The status of all ECPs affecting the DUN wa; also di>eU»Cd and how they will oc 111cludcJ in the i)ll~ 
design changes and pending pennit modification. Parson~ has been pro\rided a list vf all past EC'Ps 
pertaining to the DUN that have been reviewed with the DE() llie'e ECPs will he reflected 111 the pcnml 
ntodification design. 

~1r. Malhotra requested another meeting to address the 1994 Repon tv1r. ·111omas agreed \vi th ~1r 
f\.·1a!hotra !hat another meeting \Vas needed to di~-~~n.~1l~q!}_h:-thc _l994_.[9~_Q.!JJ.Jl!~ . .<JJ'.fQJl1~·.Anny 
Application submitted in 1995 and future pcnnitting of the DUN. tv1r. 11lomas said he \vould sul1111it ;1 
request for references used in the reports lfiti'(thC):;-hll\~nOt rccCived A 1neeting has been scheduled for 
9:00 a.in., 16 February 2000, in the PSD Conference Roo1n to add1e~~ thc:,e topic~. 

i\1r. Loren Sharp recommended that Parsons be authorized to 111ove fotv.'a.rd Qll rnodificatiun Jc;,igns for 
the DUN Permit Modification upon approval of ECP 639. Mr. lliomas stated that this is an internal 
Am1y decision on hoy,· to proceed. ~1r. ?v1alhotra concurred thal Parsons should continue \\'ith 1hc dc~ie_:n 
effort. 

}.1r. Tilo1nas' closing con1ment: "I don't like \\-'hat 1 sec. I have to get up and defend to 1Jie public !hat \ .. h~t! 
lhc t)rv1CI)F is doing here is. g.olnt: h:i p101.C ... t lu.:11).l!l hc.Jhb ..tHG 1:1c: CIJ\'Ut.~lHnCnt. A !)Lil\' rs ... ;1;, 

ccin1prCfCcfS'ix yea1s ago arld-ihls last one is no different." J--lc funhcr clab-Oratcd-that he v»iil have{() 
c~~~a.i!L!J1is lo lhe O~R_o_n En".jronrncnta.LQualir:y_Co.n1(niss~iO!l,a!1d they i.l[c nol gOifig tv like lhts. 

~h ~·1alholra slated to r..1r. lho1na~ thJ.1 Pf\1Cl) never tnc-d t() h1J'c an;. thu1;.~ fr1;1n 1hc l)I_- () Jlld thJt 
LJ~·IC[)F has always bct:n up front w·ith the DE(), tvtr Ihorna.:; rcplie-d that "l hear what :nu ;tre )Jytnr., 
hut this infonnation doc:. no! ay,n:c \\'Ith \-Vh,1t you s:iy and your ac:1ons.'' 

.. \( ·Tlf>1'': fv1r. f...1alhorr:> >vtll con1di1v11c getting rcprc:;cn!.Hivcs kni")\.,·lc<lgcablc qn th1~ l i/'),t Replin, 
I H '.1'.J FS. and !ht' Pcm1:r 1\pplic:H1<ln :1v1ilab!c l()r the F~bn.1~H} !6, }000 rnee!tng 



Comments for 8/16/2007 EQC Meeting 

The Oregon Chapter of the Sierra Club fully supports the comments submitted by Karyn 
Jones on behalf of GASP, et. al. within the absurdly short seven day comment period 
that ended Tues. 

It has been clear for nearly a decade when the Army put in the concrete wall precluding 
use of the DUN at the Umatilla Chemical Weapons Facility that they had no intention of 
complying with the original operating permit. This was a classic "bait and switch" tactic. 
The proposal before you today is based on a design being used at the Tooele Chemical 
Agent Disposal Facility (TCADF) with a problematic operating history. In addition 
TACDF solved the problem of excessive emissions of Dixon and other HAPs released at 
JACDS where they were monitored merely by not having the appropriate monitoring that 
could detect those pollutants. 

The supporting materials presented are insufficient to make an appropriate BAT 
determination as required by law. 

We strongly urge you to reject the proposal as presented and request a more reasonable 
period of time for public comment. Thank you. 

Bob Patzer, 
Chemical Weapons Issue Coordinator, Oregon Chapter Sierra Club 



July 19, 2007 

Governor Ted Kulongoski 
254 State Capitol 
Salem, Oregon 97310 

Dear Governor Kulongoski, 

As neighbors of Lakeside Reclamation, Inc. in Washington County, we call your attention 
to the enclosed article, "The Grapes of Trash," (Willamette Week, July 18-24, 2007), 
which highlights the threats this poorly regulated landfill poses to our community, Ponzi 
vineyards, the Tualatin River National Wildlife Refuge, the public health and Oregon's 
environment. 

We have had numerous discussions with DEQ staff, asking for increased oversight of 
Lakeside's operations, yet these problems persist. We are disappointed at the failure of 
DEQ to fulfill its mission to protect Oregonians and our environment, thereby 
endangering the Tualatin River basin and the health of its residents and its wildlife. 

We would like the opportunity to meet with you and Mike Carrier, your Natural 
Resources Adviser, to solicit your assistance in finding solutions to the serious 
environmental and public health problems created by this landfill. 

Sincerely, 

Elizabeth Thoresen 
19885 SW Aten Rd. 
Beaverton, Or 97007 
503-628-2490 
R wthor@gotskv.com 

Norman Penner 
President, Friends of the Tualatin River National Wildlife Refuge 
14712 SW Woodhue St. 
Tigard, OR 97224 
503-579-5822 
Normpenner@comcast.net 

Enclosure 

CC: Stephanie Hallock, Director, Department of Environmental Quality 
Congressman David Wu 
Lynn Hampton, Chairman, Environmental Quality Commission 
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Grapes of Trash 
How regulators favored a rogue dump operator over a landmark winery. 
BY NIGEL JAQUISS 

Fifteen miles from downtown Portland, Ponzi Vineyards sits on the banks of the Tualatin 
River. 

Established in 1970, Ponzi was one of Oregon's first wineries and is a standard bearer for a 
regional industry that has earned worldwide acclaim and brings hundreds of millions of wine­
tourism dollars to Oregon annually. 

Right next to Ponzi's original 12-acre vineyard of pinot noir, pinot gris, chardonnay and 
riesling grapes is an unlined dump that last year gobbled up about 180 million pounds of 
trash. 

IMAGE: Leah Nash 
The dump, called Lakeside Reclamation Landfill, is so close to Ponzi that visitors to the 

vineyard can smell it, taste its dust and feel the vibrations of its earthmovers. 

While the dump has been operating for five decades, neighbors say the noise and stench have worsened dramatically in the 
past few years. 

In a letter last month to Tom Brian, chairman of the Washington County Board of Commissioners, Ponzi marketing director 
Maria Ponzi Fogelstrom says she has had to curtail the tours that bring wine writers and visitors from all over the world. 

"The strong odors, noise and disgusting sight of the dump are major distractions to guests," she wrote to Brian. "The 
constant flow of trucks, loud sounds of dumping, equipment running and trucks constantly backing up, makes it nearly 
impossible to focus and be heard." 

The dispute between Ponzi and Lakeside owner Howard Grabhorn is not a case of two businesses, both operating legally, 
that happen to confiict with each other. 

Instead, a review of public records and interviews with the three agencies that regulate the dump make clear that for 
decades Lakeside has been operating in defiance of a variety of land-use and environmental rules. 

Neighbors say Lakeside is illegal because it never received the proper land-use and building permits. 

"Up until 2001 when Grabhorn applied for a land-use permit, I assumed the dump was just a nuisance," says Art Kamp, 60, 
a retired chemical engineer who lives nearby. "Then I connected the dots and realized it's a nuisance and illegal." 

Grabhorn and his attorney, Wendie Kellington, dispute that characterization, saying Lakeside has made good-faith efforts to 
comply with all regulations. 

Lakeside has regularly violated Oregon Department of Environmental Quality standards, and DEQ reports say the dump is 
leaking contaminants-some of which are pretty nasty-into the groundwater and the Tualatin River. 

"Low levels of several human carcinogens including tetrahydrofuran, benzene and arsenic have been intermittently detected 
in groundwqter," says a 2007 DEQ report. 

So here's the puzzle: Why do public agencies that tout their environmental stewardship allow an archaic dump on prime 
farmland near Ponzi Vineyards and just upstream of the Tualatin River National Wildlife Refuge to remain in operation? 

Lakeside's case illustrates that Oregon's vaunted environmental protections and stringent land-use laws are no match for a 
determined operator, especially one with a high-priced legal and lobbying team befitting a far larger company. 

"Grabhorn has gone as far as anybody would let him for as long as he can," says Mark Riskedahl of the Northwest 
Environmental Defense Center at Lewis & Clark Law School. "The fault lies with those who have let him get away with it." 

http://www.wweek.com/popup/print.php?index=9254 7118/2007 
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Five decades ago, according to DEQ records, Howard Grabhorn started dumping debris from his demolition business on his 
land in the Scholls area of Washington County (see map, page 27). 

Over time, according to DEQ files, the dump began taking trash from all comers and grew from about a quarter-acre to more 
than 40 acres today. 

The landfill has grown vertically as well as horizontally. In 1983, Grabhorn told DEQ and Washington County that the landfill 
would not exceed the height of adjacent farms, the highest of which is 209 feet above sea level. 

Grabhorn then proceeded to pile trash up to 259 feet above sea level. Though neighbors complained, a Washington County 
hearings officer ruled in 2004 that to force Grabhorn to lower the dump's height "would be unreasonable." 

Today, Grabhorn's mountain of debris towers over the surrounding farmland like a real-life version of Mount Trashmore, the 
fictional dump on The Simpsons. 

"He breaks the law and then asks the regulatory bodies to change the law to fit his lawlessness," wrote Dr. Richard 
Thoresen, a veterinarian who lives near the dump, in a May letter to Metro. "The truly sad thing is, he gets away with it." 

Grabhorn has not simply violated his agreement to limit the size of his dump. 

He has also repeatedly violated the terms of his DEQ permit, which says the dump is supposed to accept only what's called 
"non-putrescible" or "dry" waste, such as construction debris, cardboard and wood from ground clearance. 

Among the numerous substances Lakeside has accepted over the years, according to DEQ records, are "non-hazardous 
industrial waste sludge from the Tektronix wastewater treatment plant," as well as prohibited substances: cafeteria wastes, 
household garbage, paint cans, oil filters and jugs of used motor oil, "baghouse dust and chromium-containing sludge ash." 
The dump also accepted sands from a company called Western Foundry that DEQ records say "are known to have 
contained zirconium which has low level nuclear radiation. Dusts associated with Western Foundry operations have 
contained elevated concentrations of arsenic, cadmium, chromium, copper, lead, and zinc." 

Occasionally, DEQ has penalized Grabhorn. In 2002, the agency caught Grabhorn accepting 630 tons of "contaminated soils 
and chromium-treated animal hides." He was forced to send them elsewhere. 

Last year, Lakeside got caught accepting 60 large bags containing "friable" asbestos (which is easily released into the air, 
distinct from asbestos sealed in building materials), which it was not allowed to do. DEQ forced Lakeside to remove the 
materials. 

Grabhorn tells WW that DEQ knew about the various industrial wastes he accepted from Tektronix and that the asbestos 
was the fault of a rogue contractor. 

Since there is little day-to-day monitoring of the dump trucks entering Lakeside, it is easy for the dump to accept whatever 
contractors want to leave there. 

"There are inadequate measures in place to assure that the landfill routinely operates legally," says the NEDC's Riskedahl. 

Audrey O'Brien, DEQ's solid waste manager for the Northwest region, acknowledges the agency has been less effective 
than it should have been in overseeing Lakeside in the past. 

She says the agency has recently made Grabhorn's dump a "high priority" and is requiring better monitoring of incoming 
loads. 

Lakeside's history of accepting prohibited substances is particularly troubling because, unlike any other publicly accessible 
dump in the metro area, it is unlined. 

"A landfill is supposed to be lined and capped so nothing gets out," says Henning Larsen, a DEQ senior hydro-geologist. 
"That's not the case at Lakeside." 

Larsen says federal and state laws prohibit the opening of an unlined landfill today, but Grabhorn's dump is grandfathered in 
because it was operating before current laws took effect. 

http://www.wweek.com/popup/print.php?index=9254 7/18/2007 
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Neighbors worry that the absence of a liner allows water washing through the facility to pollute groundwater and the Tualatin 
River. 

In 2005, a DEQ report found that "groundwater has been contaminated with concentrations of nitrates and arsenic that have 
periodically exceeded drinking-water maximum contaminant levels." 

So far, the DEQ report says, the leachate has not harmed humans, but "site groundwater contamination could represent a 
significant threat to local well water users and to aquatic life in the Tualatin River." 

"[Lakeside] is definitely a known source of landfill leachate. There's no question about that," DEQ's Larsen says. "They have 
exceeded their permit-specific concentration limits for a number of hazardous and non-hazardous substances." 

Grabhorn disagrees that leachate is entering the Tualatin. "Nothing to our knowledge is going into the river," he says. 

Currently, DEQ is trying to determine whether discharges from the dump are harming aquatic life in the Tualatin. 

The agency expects results of an investigation into that question by October. 

In a recent email to DEQ, Kamp, one of Grabhorn's neighbors, wrote, "I have just been informed of your decision to abdicate 
responsibility for assuring that Lakeside complies with land use laws as is required by your regulations .... You can trust that 
we [Grabhorn's neighbors] will do everything within our powers to correct this and other injustices to continue to occur 
because of his exercise of financial and political power." 

Grabhorn doesn't look like a powerful figure. Slight, red-faced and homespun, Grabhorn, 72, appears more like a Christmas­
tree farmer-which he also is-than the environmental bandit his neighbors consider him. 

But his retinue tells a different story. Grabhorn's lobbyist is Paul Phillips, CEO of Pac/West Communications. 

Pac/West is no mom-and-pop operation. Among the firm's clients are Georgia Pacific, the international engineering giant 
Bechtel, and the coalition pushing to open the Arctic National Wildlife Refuge for oil drilling-and Grabhorn. 

So how does a Christmas-tree farmer afford Bechtel's lobbyist? Simple. 

"The money in garbage is huge," says Metro Councilor Rod Park. 

Over the past decade, for example, Grabhorn has taken in about 80,000 tons annually. At his dumping charge of $50 per ton 
(recently raised to $52.36), that means he has grossed close to $40 million over that period. (A little less than half of that 
goes to government fees; it's unclear how much is profit.) 

In addition to Phillips, Grabhorn employs a squadron of lawyers, including land-use specialists at two of Portland's biggest 
firms, Schwabe, Williamson & Wyatt and Davis Wright Tremaine, as well as solo practitioners with more targeted skills. 
(Davis Wright Tremaine is WW's libel lawyer.) 

Grabhorn's most revealing relationship may be with lawyer Mark Reeve. Grabhorn hired Reeve in 2004 after Reeve was 
appointed chairman of the state Environmental Quality Council. The EQC's five members are appointed by the governor to 
oversee DEQ. 

Unlike other commissions, which are advisory, the EQC has the power to hire and fire the DEQ director. It also "establishes 
[DEQ] policies, issues orders [and] judges appeals of fines or other department actions," according to the agency's website. 

Grabhorn hired Reeve in September 2004, shortly after Lakeside failed to notify DEQ of potentially serious contaminants it 
had detected. 

On March 18, 2005, while still serving as EQC chairman, Reeve, acting as Grabhorn's attorney, wrote a letter to Larsen, the 
DEQ hydro-geologist, requesting that Reeve "be copied on any communication to or from DEQ" regarding Lakeside. 

Grabhorn maintains that he did not hire Reeve because of the lawyer's EQC chairmanship. "I don't think it came up until after 
he joined the team," Grabhorn told WW. "The reason I hired him is he had a lot of experience with landfills." 

http://www.wweek.com/popup/print. php?index=9254 7/18/2007 
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Larsen, who has been at DEQ for 15 years, says Reeve met with him twice on Lakeside's behalf. Asked whether he'd ever 
before been contacted by a commission member representing " client, Larsen says "only once." 

That contact also involved Reeve, he says, acting on behalf of another client. 

The idea that the chairman of a board of a regulatory agency would simultaneously serve as the hired hand of a dump owner 
who has business before that regulator-and has a record of violating that organization's rules-strikes some as outrageous. 

"It is, at the very least, remarkably imprudent for a member of an independent oversight board to simultaneously represent a 
member of the very same community the board is charged with impartially regulating," says NEDC's Riskedahl. 

Jeremiah Baumann of Environment Oregon (formerly OSPIRG), agrees. "It's problematic to have an EQC chair representing 
somebody who is viol<!ting DEQ rules," he says. 

"There's certainly the appearance of conflict of interest on the issue of water quality, which is one that requires great public 
trust," says Sen. Brad Avakian (D-Bethany), chairman of the Senate Environment and Natural Resources Committee. 

Reeve strongly disagrees with the critics. "I operated under the standards that were applicable," he says. "I think what I did 
was entirely appropriate." 

For her part, DEQ director Stephanie Hallock says she sees no problem with Reeve's representation of Lakeside, because 
the EQC was never involved in Lakeside matters. "It's a matter of no consequence," Hallock maintains. 

In 2004, Kamp and another neighbor filed a complaint against Reeve with the Oregon State Bar. The Bar dismissed that 
complaint in August 2005, saying that because Lakeside's issues with DEQ never rose to the EQC level, Reeve had no 
conflict of interest. 

While DEQ is the principal agency that regulates Lakeside, Washington County also plays an important role because it has 
authority over land-use issues. 

Whether Lakeside holds a valid county land-use permit is a matter of great dispute. 

Lakeside went through a 1991 process called a "land use compatibility study," which found that the landfill did not need a 
permit because it was grandfathered in as a "non-conforming use." 

Neighbors say, however, that Grabhorn misled county officials in that 1991 process, stating that he had no plans to expand 
his operation-and then promptly did so. They also argue-and Washington County agrees-that he needs but never 
obtained permits for two of the buildings associated with Lakeside. 

Washington County Chairman Brian says the dispute is one of mind-bending complexity. "If there were a clear answer, we 
would have settled it years ago," he says. 

At times, the rapidly growing county has been friendly to Grabhorn, who provides a cheap and convenient place for the 
homebuilding industry to dump its waste. In 2001, the county even agreed to pave a road to Lakeside and maintain it for 15 
years for free. In exchange, Grabhorn agreed to allow the county to dump waste in his landfill for free for the same period of 
time. 

Metro also has some authority over Lakeside, and based on a proposal put forward last week, that agency may be taking the 
harshest line with Grabhorn. 

Lakeside is actually located just outside Metro's jurisdictional boundaries. But in 1993, the agency granted Grabhorn a 
contract allowing him to accept trash from inside Metro boundaries. That waste stream now accounts for about 85 percent of 
the waste dumped at Lakeside. 

What Grabhorn's neighbors only recently came to realize is that Metro requires Lakeside to comply with "all federal, state, 
regional and local laws." Recently, neighbors have asked Metro to cancel his contract on that basis. 

"Grabhorn's never had a valid land-use permit, and he's broken a lot of DEQ rules," says winemaker Dick Ponzi. 

http://www.wweek.com/popup/print.php?index=9254 7/18/2007 
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Like Washington County, Metro must manage conflicting agendas. The agency that supplies Grabhorn with trash previously 
designated the nearby Tualatin River a "greenway" and last fall successfully asked voters to give Metro $220 million to buy 
more greenspaces. 

Ultimately, a proposed new Metro recycling policy may be the hammer that shuts Lakeside down. Metro wants Grabhorn to 
recycle more, but he says the cost is prohibitive. If he doesn't comply, Metro can cancel his contract, cutting off the dump's 
lifeblood. 

Last week, Metro told Grabhorn that if he agrees to close Lakeside by July 1, 2012, it will exempt him from recycling 
between now and then. Neighbors are wary of the proposal. On one hand, Kamp says, it could give them what they want­
closure-albeit in five years, during which time anything could end up in the dump. On the other hand, exempting Grabhorn 
from a recycling policy with which others must comply perpetuates his ability to evade the rules. 

Metro Council President David Bragdon says his agency is attempting to be responsive to neighbors' concerns. 

"Lakeside wasn't really a priority issue for us until recently because the other agencies have far more control," Bragdon says. 
"But our contract does give us some leverage." 

Closing the dump, of course, is what neighbors want. But for decades, records show, closure has been a moving target. 

In 1973, for instance, Grabhorn said in a document the facility had only five years of operation left. Last year, one of his 
attorneys wrote that Lakeside would close in 2017. 

In recent negotiations with DEQ, Washington County and Metro, however, Grabhorn's representatives have raised the threat 
that a recycling mandate or forced premature closure could imperil his ability to pay for clean-up costs and the 30 years of 
post-closure monitoring that are by law his responsibility. 

That has led to a series of proposals, including one from Metro that the public take over his mess and create a memorial to 
him. 

A written proposal circulated in early June suggested that Metro "consider purchase of [Grabhorn's] Tualatin Riverfront 
property for the purchase of a Metro open space." Grabhorn would then put those Metro dollars-approved by taxpayers last 
November-toward his obligation to clean up the dumpsite. 

And what would become of the waterfront land? "Metro will consider offering naming rights of the parcel to Howard 
Grabhorn," the proposal said. 

Maria Ponzi Fogelstrom, the vineyard's marketing manager, recoils at the prospect of a "Grabhorn Park" next to her family's 
winery. "That is appalling and frankly just a tad humorous," she says. "I don't know of anybody in this community who would 
want to go to a park with his name on it." 

In addition to his dump, Howard Grabhom also has a composting facility that grinds woody debris into chips for net "bio­
bags" used for stormwater control. 

In addition to their wine business, Dick Ponzi and his wife, Nancy, founded Oregon's oldest microbrewer, BridgePort 
Brewing, in 1984. 

The proposed recycling policy Metro wants Grabhorn to comply with is part of an attempt to raise the region's overall 
recycling rate from 59 percent to the state-mandated 64 percent. 

Metro Councilor Rod Park says alternatives to Lakeside exist. "There is a tremendous amount of capacity in Arlington and a 
lot in Hillsboro," Park says. "But he's the lowest-cost option, and that subsidizes the construction and development industry." 

Lakeside is popular with contractors because, according to Metro, it is the cheapest place to dump construction debris in the 
region-about 20 percent less than Hillsboro's landfill. 

Last November, Washington County voters agreed to raise the county lodging tax from 7 percent to 9 percent to promote 
tourism, especially wineries and natural recreation sites such as the Tualatin National Wildlife Refuge. 

http://www.wweek.com/popup/print.php?index=9254 7/18/2007 
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MEMO 
August 1, 2007 

To: EQC Commissioners 

From: Day Marshall, Office of the Director, Oregon Department of Environmental 
Quality 

Re: Staff Reports and agenda for the EQC meeting on August 16, 2007 in Portland 

Our one day EQC meeting is scheduled to be held at the Eco Trust building in northwest 
Portland from 8:00-4:00 on Thursday, August 16. 

I have reserved a hotel room for each of you at the F ourPoints near the river. I will 
arrange to have a DEQ staff person come by to pick you up for the meeting. Please let 
me know if you would like to ride to the Eco Trust building (parking is a challenge in that 
area, so the fewer cars the easier on everyone). 

Enclosed please find the following items: 

• Draft agenda for the meeting (note executive session is scheduled at 8:00 and the 
public form and Item D are switched due to some rescheduling) 

• Item D - request for dismissal of contested case AQ/AB-WR-05-187 
• Item F - LRAP A funding authority delegation 
• Item G- Strategic Direction performance measures update (unsigned version) 
• Item H - Title V fee increase temporary rule adoption 

The minutes for the June EQC meeting as well as Item B: Informational update on the 
Chemical Disposal Facility and an Action Item pertaining to UMCDF are forthcoming. 
The Director's Dialogue will be included in your white folder at the meeting. 

Take care and we'll see you in a couple weeks! 
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Public Forum 

EQC Meeting Agenda 
Thursday, August 16 

EcoTrust Building 
Portland, Oregon 

Action Item: Request for Dismissal of 
Contested Case No. AQ/AB-WR-05-187 
regarding Alpine Abatement Associates, Inc. 

Action Item: Delegation of Lane Regional Air 
Protection A enc Fundin Authorit 
Informational Item: Update on Strategic 
Direction Measures (Internal Executive 
Performance 

Temporary Rule Adoption: Oregon Title V 
Operatin Permit Pro ram Fee Increase 
Commissioners' Reports 

End of Meetin 

Include Greg's Budget and Legislative 
Update. May also include Director 
Recruitment discussion. 

Andy Ginsburg 

Rene-Marc Mangin, Karen Whisler 

Andy Ginsburg, Uri Papish, Andrea 
Curtis 

Thursday Evening: Dinner w/ Stephanie, Dick, Lynn, Bill, Elin Miller and Socorro 
Rodriguez at the Heathman Restaurant at 6:00. 

- 1-
Contact: Helen Lot/ridge (503) 229-6725 

Revised 81112007 



Commissioners, 

Preparation for this meeting has been pretty interesting. 

We changed the Executive Session from lunch to first thing in the morning. 
Mike Carrier of the Governor's Office will be joining you for Executive 
Session and he has to leave by mid-morning. 

Per my earlier email, we have also removed the strategic directions measures 
report from the age~da in order to add a public comment and discussion item 
on field burning. 

We have also rearranged the order of agenda items considerably. This is 
partly because of moving Executive Session. In addition, we made Director's 
Dialogue the first item on the regular meeting agenda so that Mike Carrier 
can participate. 

Lynn, Stephanie would like an opportunity to introduce Joanie Stevens­
Schwenger, Nina Deconcini's replacement, at the very beginning of the 
meeting. 
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August 13, 2007 

VIA ELECTRONIC MAIL AND HAND DELIVERY 

Rich Duval, Administrator 
Chemical Demilitarization Program 
256 E. Hurlburt 
Hermiston, OR 97838 

Re: Umatilla Chemical Agent Disposal Facility 

Dear Mr. Duval: 

The Umatilla County Board of Commissioners met Monday (August 13"') to consider 
the "Secondary Waste/Best Available Technology" matter that the Environmental 
Quality Commission is to decide on August 16th. 

The Board passed a motion to support the DEQ recommendation. We agree that 
current technologies available at our site are the best available technologies for the 
treatment of the secondary waste generated at our site. 

Please note that this technology is proven on the basis of prior experience at this site; 
that the community has been supportive of this technology; and that there has always 
been the understanding that secondary waste generated here would be disposed of here. 

We believe that it is in the best interests ofUmatilla County and its citizens that the use 
of current available technology be ratified, and that we proceed with disposal of the 
secondary waste now being stored on site so that it is gone before the VX campaign 
begins. 

I am directed by the Board to convey its action and sentiments to you by this letter. 
Thank you for your consideration. 

Sincerely, 

{f!,.~f&f 
Chairman 
Umatilla County 
Board of Commissioners 

cc: Umatilla County BCC 

• PP.nrllP.tnn. OR 97801 Ph: 541-276-7111 • Fax: 541-278-5463 
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August 13, 2007 

Mr. Rich Duval 

Office of the Mayor 
180 N.E. 2nd Street 

Hermiston, OR 97838-1860 
Phone (541) 567-5521 • Fax (541) 567-5530 

E-mail: bseverson@hermiston.or.us 

Chemical Demilitarization Program Administrator 
256 E Hurlburt 
Hermiston, OR 97838 

Mr. Duval, 

The City of Hermiston appreciates the opportunity to comment on the current issues being 
discussed by the Environmental Quality Commission with regard to the ongoing operation 
of the Umatilla Chemical Agent Disposal Facility. The following comments summarize 
important points that we wish to emphasize: 

The City concurs with the DEQ staff recommendation that the current methods available 
at the Umatilla Chemical Agent Disposal Facility for secondary waste treatment are the 
"best available technology." 

There are no objections to using the Metal Parts Furnace or other existing methods for 
processing secondary waste originally intended for the Dunnage Incinerator. 

As officials of the largest city in the IRZ protective zone, we feel strongly that it would 
ensure the best possible outcome for workers, the community and the environment if the 
Umatilla Chemical Agent Disposal Facility would be allowed to continue processing 
secondary wastes as before. 

The City qppreciates the diligence shown by the Oregon Department of Environmental 
Quality and Environmental Quality Commission in meeting the challenges of moving 
forward with this vitally important project while building upon Oregon's legacy of clean air, 
water and land. 

Sincerely, 

~~~ 
Bob Severson 
Mayor 
Hermiston, OR 



August 9, 2007 

Mr. Duval, 

I understand there is an issue before the Environmental Quality Commission on whether 
the Army can continue to use its existing methods of disposing of wastes of chemical 
weapons disposal. 

The current methods of waste disposal have been proven over several years and the state 
should consider them to be the best technology available. I am sure if there were better 
ways to do it, they would have figured it out by now. 

The community is comfortable with the progress made by the Army depot and wants the 
work to continue without interruption. 

Thank you for the opportunity to comment and keep up the good work. 

FRANK J. HARKENRIDER 

935 S. First St. 

Hermiston, Oregon 

L __ 
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DUVAL Rich 

From: Tim Mabry [tmabry@oregontrail.net] 

Sent: Monday, August 13, 2007 10:07 AM 

To: DUVAL Rich 

Subject: Public Comment--Secondary Waste Disposal Best Available Technology 

Dear Mr. Duval, 

I am writing to express my opinion that we not delay the demilitarization process by changing the method that we 
are using currently. 

It seems to me that the Army's experience on Johnson Island is valuable and while other methods may exist, let's 
go with proven methods and finish the job. 

As a local resident and business owner, I support the diligence shown by the Oregon Department of 
Environmental Quality and Environmental Quality Commission in meeting the challenges of moving forward with 
this vitally important project while building upon Oregon's legacy of clean air, water and land. 

We need your leadership now to keep the process moving to completion. 

Delay is the greatest threat to public well being. I live here (in the red zone). I am comfortable with the current 
efforts and want to see the project finished ASAP. 

Sincerely, 

Tim Mabry 
President 
Credits, Inc. 

8/14/2007 



TAYLOR Kelly 
---------------------- ----------
From: DUVAL Rich 

Sent: Tuesday, August 14, 2007 4:09 PM 

To: RAY Shilo; TAYLOR Kelly 

Subject: FW: Umatilla Army Chemical Depot 

Another one. 

-----Original Message-----
From: Darryla Treat [mailto:darryla.treat@umatillaelectric.com] On Behalf Of Steve Eldrige 
Sent: Tuesday, August 14, 2007 4:08 PM 
To: DUVAL Rich 
Subject: Umatilla Army Chemical Depot 

Dear Administrator Duval: 

Page 1of1 

Our understanding of the DEQ proposal is that the Umatilla Army Chemical Agent Disposal 
Facility's current procedures and equipment utilize the best technology available and, 
therefore, should continue to be used. 

Further, until recently, secondary waste has been incinerated using the same incinerator as 
used to dispose of the chemical weapons. We understand that all standards have been met 
continuously during both chemical weapons and secondary waste incineration and disposal. It 
is our belief that since all disposal standards and criteria are currently being met, these 
processes and procedures should continue for both chemical weapons and secondary waste 
disposal. 

We urge you to immediately resume the disposal of secondary waste as the chemical weapons 
are processed. The Army has steadfastly committed to leaving no waste behind. This 
commitment must be honored by the Army. 

Thank you. 
Steve 

M. Steven Eldrige 
General Manager and CEO 
Umatilla Electric Cooperative 
PO Box 1148 
Hermiston, OR 97838 
(541)567-6414 

8/14/2007 
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From: Stephen A McFadden, M.S. COPY 
5521 Greenville Ave #104-60&, Dallas, TX 75206 

To: Rich Duval, Chem Demi] Pgrm Admin. 256 E. Hurlburt, Hermiston, OR 97838 
541.567.8297 x22: S41.S67.4741 fax:: duval.rich@deq.state.or.us 

Re: Proposed Changes at the Umatilla Chemical Weapons Incinerator: 
UMCDF "Secondacy Waste Best Available Technology Determination" 8/14/2007 
UMCDF-07-033·MPF(2) [Class 2NX Trial Bum Plans] 8/29/2007 
UMCDF-07-032-HVC(T A) [rechiced carbon filter change during agent changeover] 
and every other public comment period which is cum:ntly open. 

I. Identity of Commenter: 

p.2 

My name i.$ Stephen A. McFadden. I am a native of the Tri-Cities, graduated from 
Kennewick High School, and won the Washington State Science Talent Search held at Battelle. 
I have a B. S. Degree in Physics, a M.S. Degree in Computer Science, and interned as a student at 
three U.S. Department of Energy nuclear laboratories. f was a graduate student at the U.S. 
DOE's Lawrence Livermore National Laboratory>, founded by Dr. Edward Teller, dw'ing the 
height of the Reagan Administration's "Star Wars" program. 

I commented extensively on the Umatilla Chemical Weapons lnoin(ll'l!tor draft 
Environmental Impact Statement (EIS) during 1991-2. At that time, I sug~ted that the 
toxicology of the organophosphates was fundamentally flawed. That essessment---made before 
the Tokyo Sarin incident, and a half a decade before the Gulf War health effects became a major 
national issue and the Khamisiyah Incident was revealed in mid-1996--was correct, as was 
recently demonstrated in the 2004 James Binns Report by the Department of Veteran's Affairs 
Research Advisory Committee cm Gulf War illness. 

Il. Mishap Creep: Impending Danger at Umatilla: 

The Umatilla Chemical Weapons Incinerator was designed according to a specification 
proposed to the public. But now the U.S. Army wants to take "short cuts". These include: 1) 
shipping secondary waste off-site for disposal; 2) ''recycling" agent contaminated steel back into 
the economy; 3) shipping brine waste MJross the state; and 4) not changing all the filter media 
during changeover opcratiom. These "short cuts" are misguided because they trim critical 
margins e>f safety in the face of llllknown risks. 

Let me direct your attention to the phenomena of "mishap creep", a concept well 
understood by the U.S. Air Force as a result of its year-round world-wide all-weather aircraft 
operations. When everything goes well in a technological system, people tend to expand product 
use, and begin to take procedural and safety short-cuts. Then there is an accident or a series of 
accidents, A quick review, increased regulation. and practices become more stringent. What thus 
happens is that the use of technological systems to oscillate mound a political endpoint of a 

( 
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socially-dct.erminod level of "acccpteble losses". Sheldon Samuels of the AFL-CIO has called 
this "cannibalistic titmtion", because the process titrates to a socially-detennined endpoint of 
"acceptable" human losses. 

The problem with using the titration approach on the Umatilla Chemical Weapons 
Incbierator is that this is NERVE GAS at issue, which has NEVER BEEN TESTED to an 
appreciable extent in humans; it is a SENSITIZER, a NEUROTOXIN, there ate SUSCEPTIBLE 
HUMAN SUBPOPULATIONS, and there is an UNKNOWN MARGIN OF SAFETY. 

On rare occasion, one may see an old "nerve-gasser" with a facial tic, an eye flutter, and a 
fidget, try to tell you that "nerve gas" is safe. Having seen this neurotoxic behavior bi:fore, some 
of us can recognit.e "nerve gasser's tic" on sight. Presumably it occurs os a result of have been 
"bit" one too many times by anticholinesterase agents, and is due to a periodic momentary 
seizures which resulting from chemical kindling of the nervous system by acute overeitpOSurcs to 
anticho!inesterase agents, os demonstrated by the landmark epilepsy experiments by Graham 
Goddard of McGill University in 1967, as extended to anticholinesterase agents by Burchfiel and 
Duffy in the late 1970s. These "nerve-gassers" have been exposed to a bit too much of their 
"own medicine", and 1hus you should consider their statements accordingly, Don't believe them. 
The U.S. Army doctrine is false, and the public has not contracted for exposure to such exotic 
hazards. 

I note that the U.S. Anny failed to build the dunnage incinerator, apparently believing 
that tbey could change the plant design parameten by fiat. This appears to me to be an attempt 
by the U.S. army to force agent-contaminated material to be shipped cross-country without prior 
public consent The unilateral attempt to change this design parameter should be disapproved. 

I recommend that all the proposals to reduce destruction operarions at the Umaii.tla 
Chemical Weapons Incinerator by shipping agent contaminated materials, including dunnage, 
brine, and scrap steel, off-site for further processing before disposal, and all . attemptii at 
"rBcycling'' such materials, be categorically denied. In late 2001, I suggested in a public 
comment 011 the incinerator that the scrap steel be buried in a nuclear waste site rather than being 
released back into the domestic economy for unknown distribution and reuse. The toxicity of the 
oerve agents has too many unknowns, and there are too many hazards, to risk public safety by 
transporting these materials around the country or releasing them into the public economy. 

III. U.S. DoD is Paid- and REQUIRED • to Lie to thci U.S. Public: 

Periodically, there are intelligence scandals involving U.S. Government agencies. But 
the fact is that the U.S. hires "spooks" to try to keep the country out of trouble, and the U.S. 
public requires those "spooks" to lie to them. This is also 1rue with strategic weapoo.s 
technologies, includirig those associated with nuclear, chemical, and biological weapons. T.he 
U.S. public thus requires its government to lie to them. 

This political &ct hBli consequences on the public policymaking process for such strategic 
weapons technologies, and on the ability of nongovernmental organizations to operate effectively 

3 
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in tbis political environment The operation of nongovemmimtal organizations is impaired 
because they are denied essential filctual data. necessacy fur them to undersbmd and critically 
review proposed government policies and operations. 

Let me direct your attention to an article in the Tri-City Herald on March 21, 2002 titled 
"'VX agent's true toxicity revealed in study at depot": 

The thousands of containers of VX agent stored at Umatilla Chemical Depot are 1 O times 
more deadly than regulators expected. "It takes only one-tenth as much agent to do what 
we thought. It's a lot more bad than we thought," Thomas Johnson, administrator fur 
Oregon's Office of Public Health, said Wednesday. A new toxicity study of the chemical 
stockpile at the Umatilla Chemical Depot revealed the surprise. It wasn't immediawly 
clear whether the federal study raises new health concerns or how it will affect 
emergency preparedness plans. 

The article thus admits that the toxicity of \IX was understated by a factor of 10. We 
suspect that this was publicly admitted only because this fact bad already b~ leaked in certain 
forums within the U.S., so that fw1:her cover-up was no longer productive. 

Those who have followed the history of the U.S. Army chemical weapons program know 
that no U.S. chemical agent stockpiles have be11n m<>ved within the Continental U.S. since 1969, 
as a result of a landmark executive order written by U.S. President Richard M. Nixon in the wake 

' - of1he "Skull Valley sheep kill" and the Guam Drift Incident, who made an executive decision to 
de-emphasize the U.S. reliance on chemical weapons and increase U.S. the reliance on strategic 
nuclear weapons, which could be handled and prot.ected with much better precision and 
accuracy. AB a result, this lie about the toxicity of VX was made less relevant, and was thus 
effected upon the U.S. public for over 32 yea.rs! Fortunately, despite the fact that the U.S. anny 
lied for 32 years, the CDC, in writing the Programmatic Environmental Impact Statem11nts for 
the Chemical Stockpile Disposal Program., threw in an extra faotor of ten for safety, so it all 
supposedly evened out, except for flaws built into shelter-in-place conununity emergency 
response plam. 

Let me further direct your attention to another D.eWS:llltper article, in the Anniston Star on 
March 4, 2004, titled "Outdoor air monitor gives unexplained VX reading". It was reported that 
there was a po&itive VX detection at the fence line "four miles from storage to the monitor on the 
edge of Pelham Range". Now, I will oot tty to explain to the public how VX, which has the 
weight of about 30-weight motor oil, sprouted wings and flew the four miles to the fence line. I 
perllonally have no problem imagining such a feat, in light Dfthe "Sk!Ill Valley sheep kill" where 
a few gallons floated maybe 15 miles downwind and killed several thousand sheep, and the 
G'uam Drift lncident, also that year, where more than 20 persons were sickened but the source of 
agent was never found. 

Fu.rt.her evidence of a drift problem with nerve agents at Anniston m11y be found in a 
news article in the Anniston Star, December 15, 2002, titled ''Medical mystery": 

Right now, in western Anniston, a woman's face is twisting. Her mouth is pulling, and 
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her lips are getting closer to her ear. Her left eyelid is fluttering, and to comj)Cllsate, she 
opens her right i:ye wide - her dark pupil focused en a spot on the ceiling. Soon, her face 
will I ock, like a tightly drawn knot, and tears will escape from eyes cla.tnped shut. 

And right now, in a yellow hoU&e with a tidy lawn, the same woman's hands arc working. 
They tum page after page of medical studies, highlighting Md underlining with the 
steadiness of a surgeon, then slipping the clues into a notebook. Soon, her evidence will 
be thicker than the family Bible .... 

It was strong seven years ago, in the days after a force as shapeless as the wind struck at 
her health. Doctors have been unable to determine the cause of her sickness, but she 
believes the symptoms point to Anniston's stockpile of chemical weapons. Her search for 
the truth has been fruitless. Soon, hope may flicker out .•. 

It was already 84 degrees at 7:45 a.m. on Aug. 3, 1995 ·the beat well on its way to 
eclipsing a 90-plus-degree reading for the 46th straight day. The wind from Hurricane 
Erin had reached Anniston ahead of the rain, whipping up gusts of 19 mph. 

Porter. an early riser, had eaten breakfast and decided to carry her recycling bin to the 
street. A strong. healthy woman at the time, she was walking in her driveway, under a tall 
oak: tree, when she says she stepp~ into a shell!' wind. the downward kind that knocla! 
airplanes from the sky. She says it pushed on the bin, making it heavy and awkward to 
hold. She didn't think to drop it, instead stumbling around with the weight of it "like l 
was drunk." The force lasted a few mom~, She looked around, a bit embarrassed. 
Nobody on her street was Otltside, 

Fifteen minutes later, Porter heard an "exploding noise in her ears." Her body began to 
tingle. Her eyes felt strange. The muscles in her face began to tighten, and she could not 
ex.tend her tongue from her mouth. Breathing became an effort, so she lay dovvn on her 
bed. Her 76-year-old mother folll!d her a few minutes later and called. an ambulance. At 
Regional Medical Center, she began to vomit. Her face began to twiteh, and her nose 
began to drain "l thought I was dying, the way I felt," she said. 

Emergency room doctors diagnosed ·her with a stroke and prescribed therapy. But 
therapists soon agreed her continued symptoms, pa.rtioularly her twitching face, were not 
cc>nsistent with a stroke, which <:an cause a face to droop but cannot induce sustained 
spasms. Other doctors suspected Bell's palsy, but ruled that out as Wllll. 

During this time, Porter began to study Anniston Star reports on a Sarin nerve agent leak 
at the depot that occurred Aug. 1, 1995, and that was not contained until the' morning of 
Aug. 3, the morning Porter fell ill. .. . 

... A couple of years ago, a young woman approached Porter at the grocery store. "You 
look just like my momma," she told her. Porter went to see the woman, whose face also 
twists and twitches on her left side. The woman, who is employed by the Army in the 
Midwest and who docs not WWlt her name printed, told Pom that her spaSitlS 11mrt.ed in 



Aug 14 2007 3:44PM FRED MEYER KE/163 15097361383 p.6 

August of 1995. She was living in Anniston then, and her husband was about to retire 
from the depot 

Unlike Porter, she had no immediate healtli crisis. She did consult physicians, and has 
continued to seek help for seven years, but her sickness has continued to progress. 

This, of course describtlli two oases of classic ''nerve-gasser's tic". Let me demonstrate 
the relevance of the drift problems at Anniston to Umatilla. I direct your attention to a 
newspaper article in the Tri-City Herald, dated October 31, 2003, titled "Witness testifies cows 
died near depot''; 

Mann, who testified via telephone from Hermiston, said he worked for the late Mervin 
"Red" Leonard as a ranch hand for more than 20 years, and also had been a union laborer. 
Leonard's property, the LM Ranch. bordered the chemical depot on the ea.st side, just 100 
yards from the depot's rifle range, Mann said. He testified that during the early spring of 
1974 or 1975, Leonard sent him to a pasture bordering tlle depot, where he found seven 
dead Herefords in a bU11ch. "They were bleeding from the nose and mouth, and had been 
dead far a day before I got there," he said. Mann said the cows' eyes were bulging and 
there was dried foam at their mouths, indicating they had slobbered heavily. 

Nearly 15 years later, in 1989, Mann said, he went t.o check cows in the same pasture and 
found them in similar s.hape, although they hadn't been dead as long.· "They were still 
warm, and bleeding at the eyes and mtmth, and foaming at the mouth,'' he said. Mann 
said none of the animals was ever tested to determine why they died. They were simply 
buried and Leonard shrugged off the deaths as cases of bloat. But Mann said he was 
positive that wasn't the case. The cattle's symptoms, he said, were not consistent with 
bloating death. Although their eyes were "popping" their bodies weren't swelled, he uid. 
"I was there a week before and a week later, and we had oows in that area that did oot 
die," he said. Mrum said the incident in 1989 WM particularly curious to him "because it 
looked so similar" to what bad happened in the '70s. 

The moral of these stories is that, when it comes to strategic weapons technologies, the 
U.S. Anny is willing, and is in fact required, to lie to the U.S. public. The U.S. Anny lied about 
the true toxicity of VX for more than 32 years-from before 1969 until 2002, and has similarly 
had a number of unexplained nerve agent drift problems over the years. 

THE ARMY IS REQUIRED TO LIE, TIIBREFORE, DON'T BELIVE THEM! I! 

N. Flying Blind: Nobody Remembers Where the U.S. Chemical Corps Skeletons are Buried: 

Let me direct your attention to another newspaper sto:ry. This ane was published in a 
local newspaper in Newport. Indiana. It seems as though a few years ago the Base Realignment 
Advisory Cammission was trying to dispose of old military ba$es, and they were trying to figure 
out how to get rid of the old VX plant at the Newport Army Ammunition Depot. Those who 
have followed the U.S. chemical weapons program know that Newport had been an old heavy 
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WJ1.ter plant during WWII, when it was locally called "the cup factory". A major feature of the 
heavy water facility had been a ten thousand foot well, In about 1960, the nation's only VX 
plant site was built on the site. 

Now, it seems a.s though the Base Realigmnent Advisory Commission decided one day 
that they were going to tum part of the Newport site <>Ver to Vermillfon county in ordCJ: to tum it 
into an industrial park. As the local newspaper reported on December S, 200S, titled "Newport 
Facility Investigation": 

"And Tom Burch knows if the federal government hands over the land to Vermillion · 
County, dangers could be lurking underground. 

Saying when employees neutralized VX in the 60's the remains were buried. "It was 
ni:utmlized then pwnped 6,000 some feet into the ground. After I left it became so loaded 
they couldn't pressure pump it down so they filled it up with cement." 

It thus came to pass, when this misguided proposal was floated, that a former Iead lab 
technician at Newport let loose a few choice oomments in the local newspaper about them 
having crammed neutTalix.ed VX waste down a well until it plugged up solid, then capping it off 
and burying the wellhead in concrete. 

The point is that all the old "nerve-gassers" have retired or died off, md, because the 
\ _ young·ins learned what they know from official propaganda, they never learned where the real 

skeletons were buried-literally buried, in the case ofNewport, in the many thouS1mds of gallons 
of neutralized VX waste that were crammed down a well at the Newport VX plant site. 

Hopefully the U.S. Army will tum the l.llst of the Newport base into a "national sacrifice 
wne", rather than trying to make it into a park, because that well is probably far too deep to ever 
cleanup. 

V. If There Is An Accident at Umatilla Depot, No One Will Be Compensated! t ! 

You might re'View the series of newspaper articles in the Tri-City Herald about the Sept. 
15, 1999 incident at the Umatilla Chemical Weapons Incinerator, and the trial that followed. The 
articles which covered the trial include: 

Newspaper Date Title 

TCH April 22, 2000: Report on illnesses at depot gives criticisms 
TCH July 30, 2000: Depot workers sue Army, Raytheon 
TCH Aug. I, 2000: Workers at depot say fumes 'like fire' 
TCH Sept 7, 2000: Raytheon workers got decent care, judge says 
TCH Dec. 19, 2000: Lawyer claims Anny hid illness's cause 
TCH Jim, 18, 2001: Depot suittoberefil~d by lawyeni 

6 
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TCH March 18, 2001: Depot incident still lingers 
TCH April 24, 2001: Toxic sealont not linked to illness 
TCH April 21, 2001: Anny still checking out sealer found at depot 
TCH April 20, 20C>l: Toxic sealant found at depot may be 1ied to illnesses 
Augusta, Georgia Chronicle 

Jun. 24, 2001: Chemical depot mys~ investigated 
TCH S~ 30, 2002: 1999 depot incident haunts family 
TCH Oct 29, 2002: Depot trial questions Army's integrity 
TCH Oct 25, 2002: Medical rec<>fds sought in depot trial 
TCH Oct. 24, 2002: Trial begins that could stop depot burning 
TCH Oct 21, 2003: Depot trial starts 
TCH Oct. 24, 2003: Ex-civilian manager testifies in depot trial 
TCH Oct 28, 2003: Army doctor testifies at depot trial 
TCH Oct. 29, 2003: Firms dispute blame in trial 
TCH Oct. 30, 2003: Raytheon's emergency m1magcrtestifies 
TCH Oct. 31, 2003: Witness testifie& cows died near depot 
TCH Nov. 1, 2003; Army ignored potential leak, lawyer says 
TCH Jan. 23, 2004: Attorneys ask judge to consider depot leaks in ruling 
TCH Feb. 7, 2004: Judge rules for Umatilla depot workers 
TCH May 14, 2004: Mediation attempt unsuccessful in sarin vapor exposure lawsuit 
TCH June 13, 2004: Family of sickened chemical depot worker mourns, 'It's like he died that 
day' 
TCH Jun. 13, 2004: Depot workers take ca2e back to court 
TCH Jun. 15, 2004: "Attorney for workers claims evidence ofchetnical leak" 
TCH June 16, 2004: Doctor testifies in depot lawsuit 
TCH Jun 17, 2004: "Fonner depot worker testifies" 
TCH Jun. 18, 2004: "Ps:ychologist testif'tes at depot trial" 
TCH June 19, 2004: "Paramedics ruled out nerve agents in incident'' 
TCH June 22, 2004; Chemicals overlooked in depot event, doctor says 
TCH June 23, 2004: Army expert testifies at 1rial 
TCH Jun. 24, 2004; Exposure claims called 'hysteria' at depot trial 
TCH Jun. 25, 2004: "Judge seeks further answers" · 
TCH June 29, 2004: Depot site was cleaned, Army expert witness says 
TCH Jun. 30, 2004: "Attorneys give closing argwnents in depot trial" 
TCH Oct. 15, 2004: "Judge clears Anny in workers' illness" 
Augusta, Georgia Chronicle 

Oct. 16, 2004: "Anny not held responsible fur chemical workern' claim" 

The general position of the U.S. Army on the September 15, 1999 Umatilla Depot Drift 
Incident is that "no agent was released", "it was not our job" to manage an evacuation, "it was 
mass-hysteria", "these workers are nuts", and "it's all in 1heir heads". 

Let me direct your attention to the t.estimony of the plaintiff's medical expert, described 
in an article in the Tri-City Herald on June 18, 2004 titled ''Psychologist testifies at depot trial": 

Construction workers injured at the Umatilla Chemical Depot almost five years ago 

7 
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suffer from long·term injuries and emotional problems similar to those experienced by 
the victims of the Tokyo sarin attacks, a psychologist testified Wednesday. Dr. 
Rosemarie Bowler, a neuropsychologist from San Francisco State University, told U.S. 
District Court Judge Dennis Hubel she interviewed 17 of !he 49 construction workers 
who are suing the Anny. The workers believe the injuries they received during a 
mysterious llCCident at the Umatilla Chemical Depoo on Sept. 1 S, 1999, were CAUlied by a 
chemical weapons leak. 

Bowler said most of the workers she examined in 2003 had long-term cognitive 
disorders, impaired vision, depression and post-traumatic stress disorder. The workera 
were building an incinerator plant just a few hundred yards from K block, where the 
Anny stores 3,717 tons of sarin and mustard gas, when more than four do.wn of them 
simultaneously became violently ill. Bowler said the workers reported symptoms similar 
to what was seen in Tokyo .:... blurred vision, difficulty breathing, headaches and burning 
lungs.. L&1er, she said, they reported experiencing problems with sleep, memory, sexual 
dysfunction and depression. 

"(The symptoms) a.re consistent with the findings in Tokyo?" !lllked JRD!es Mccandlish, a 
Portland-based attorney repreBCllting the workers. "Yes," replied Bowler, a chemical. 
exposure specialist who inter\li.ewed victims of the Marcb 20, 1995, attack.in Tokyo in 
which tenorists leaked sarin nerve gas into the city's subway system, killing 11 people 
and injuring more than 5,500. "In meetings with health professionals in Japan, they are 
still treating many of the symptoms," she said. 

Compere this to the U.S. Army's position, as recounted by the Tri-City Herald on June 
24, 2004, titled "Exposure claims called 'hysteria' at depot trial" 

It's all in their beads. That's the conclusion Dr. Laurence Bindet came to after examining 
18 construction workers who claim they were exposed to sarin five years ago while 
working at the Umatilla Chemical Depot. "I'd classify it as mass hysteria." the 
Beaverton-based neuropsychologist testified Wednesday in Portland during the federal 
trial in which 49 workers are suing the Anny for negligence .... 

Binder said one worker, Matt Greenup, who now lives in Portland, had symptoms of 
depression, paranoia and anxiety disorders. Although another doctor diagnosed Greenup 
with post·ttaUDllltic stress disorder, Binder disagreed, saying the o11&et of the disorder can 
only follow a "real" event. "I& your opinion there was no PTSD based on your belief there 
was no exposure?" Hubel asked Binder. "It's blllied on my belief they were exposed to an 
irritant instead of(chemical agents)," Binder replied. "If there was a sarin exposure, then 
would your opinion of Greenup's PTSD change?" Hubel asked. "Yes," Binder said. 

Notably, Dr. Laurence Binder, Ph.D. is Ill! Epilepsy Center Neuropsychologist at Oregon 
Health Sciences University (OHSU). Dr. Binder has been a co-author with Dr. Peter Simner 
Spencer, founder of OHSU's Center for Research on Occupational and Environmental 
Tmricology (CROET). Dr. Spencer led the Gulf WRI aealth Effects study at OHSU CROET. 
He has also been an advisor to the Govenwr of Oregon on the Umatilla Chemical Weapons 
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Incinerator. More importantly, Dr. Spencer led the National Resw-ch Council's 1981-2 study of 
the Edgewood An!enal chemieal weapons test subject, a study which was, in the wake of the 
Gulf War health effects debate, admitted by him in his CROET newsletter t.o be inconclusive due 
to "filnding cons!rllints", a study which was criticized by reporter Linda Hunt in her book "Secret 
Agenda"--tbe definitive expose' of ''Project Paperclip". Hunt states that Dr. Spencer bas a 
former association with Edgewood Arsenal, and she has reason to know, having FOIA·ed several 
thousand documents out of Edgewood. Given Dr. Spencer's long hist.ory of international 
consulting on behalf of the U.S. Cklvemment, I personally consider Dr. Spencer to be a politician 
first and a scientist second. AB SllCh, I do not consider Dr. Spencer's opinion on the matter of 
nerve agent toxicity to be independent. I further do not consider the opinion of anyone 
associated with eifuer Dr. Spencer or the CROET toxicology program that he founded at OHSU 
.to be independent on the subject of nerve agent toxi1:1ity. 

The army's position in this matter is simply not credible. The neurological effucts of 
nerve gas are wall known, having been studied since the first German study, published in 1963 
by Ulrich Spigelberg of Stutgart. Hundreds of thousands of veterans oftbe 195!0-1 Persian Gulf 
War have reported neurological effects of anticholinesterase agents and their synergists, as have 
hundreds of victims of the Tokyo Sarin Incident. 

The point is that if anyone gets hurt from nerve agents associated with operations at the 
Umatilla Chemical Weapons Incinerator, they will not be compensated, because the exposures, 
neuroJogical effects, and causal connection will be unable to be sufficiently proven to meet the 

( Daubert v. Merrell Dow standard required to be admitted as scientific evidence within the U.S. 
court system. 

Therefore, justice demands that Oregon Department of Environmental Quality 
regulatioos ensure that no nerve agent accident ever be allowed to occur at the Umatilla 
Chemical Weapons Incinerator. 

VI. Why Are No Umatilla Chemical Weapons Incinerator Documents Available in Washington 
State? 

After I commented on the Umatilla Chemical Weapons Incinerator in 1991-2, program 
docwnents were made available at the Kennewick Public Library. These documents are no 
longer available there. This reduction in access to Washington State residents has occurred even 
while it was bet:n admitted by the U.S. Army in 2002 that the toxicity ofVX is actually ten times 
higher than was admitted when the program W!l.8 first approved irt the early 1990s. 

Folks in Washington State do not really want to drive down to Henniston to read 
program documents (e.g. past the plant), or all the way to Portland to read them. 

It wowd be useful to gave a copy of program documents in the Tri.Cities area, perhaps at 
WSU-Tri-Cities or the Hanford Library in Richland, even if that opportunity is not often utilized. 
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VII. Conclusion: 

Having been reqllired to lie to the public, hiding secrets over the course of half a century, 
so long in fact tbat they are flying blind because no one remembers where the skeletons are 
buried, the Umatilla Chemical Weapons Incinerator is now trying to trim the design margins of 
safety in the face of unknown hazards. 

This is misguided. All such requests should be denied. All agent contaminated materials 
should be processed on site, and all resultillg products should be buried in a nuclear waste site. 

Anything less is a potential threat to public health, and an unfuir risk to sensitive human 
subpopulations. 

\IX agent's true toxicity revealed in study at depot 
http://www.umatilladepotnews.com/2002/0321.html 
This story was published Thu, Mm 21, 2002 
By Karen Zacharias 
Herald Oregon bureau 

HERMISTON -- The thousands of containers of VX a.gent stored at Umatilla Chemical Depot 
are l O times more deadly than regulators expected. 

"It takes only one-tenth as much agent to do what we thought It's a lot more bad than we 
thought," Thomas Johnson, administrator for Oregon's Office of Public Health, said Wednesday. 

A new toxicity study of the chemical stockpile at the Umatilla Chemical Depot revealed the 
surprise. It wasn't immediately clear whether the federal study raises new health concerns or how 
it will affect emergency preparedness plans. 

But Johnson didn't expect any delays in the schedule for incinerating the nerve agents. Trial 
bl!ltl& are to begin in May and bums of the chemical agents in February 2003. 

"It won't stop or delay the process. (Incineration) is not going to be held up in light of these new 
toxicity levels," Johnson said. 

He was briefing members of the Governor's Board for the Chemical Stockpile Preperedn.es$ 
Program in Hermiston. Of3,717 tons of agent at the depot, 11.6 percent is VX agent contained in 
220,599 items, inoluding rockets, bombs, projectiles, land mines and spray tanks. 

/0 
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"We have to change 01II' (emergency) plans. There's no question about that," Johnson said. 

And Benron County across the border in Washington probably will need to beef up its 
emersency plan& as well. A report released Wednesday on a mock accident drill staged 11t the 
depot in Januaty showed the plume drifted north and northeast, straight for the Tri-Cities. That 
test was t.be first to use real weather conditions. 

"Benton County responders didn't participate in this exercise, but this plume was realistic. The 
wind just happened to be blowing their way. They may need to rclook at their emergency 
response plan," said Chris Brown, managei: of Oregon's Chemical Stockpile Emergency 
Preparedness Program. 

A scenario in which Tri.City residents would be harmed is unlikely. It W<>uld take a huge 
explosion, with wind and fire, for the agent to travel very far from the depot, Johnson said. 

The agent is heavy, like motor oil. A cup of it sitting on a table is unlikely to harm anyone unless 
it's spilled or sprayed l:ikc hairspray. 

Then a small drop could kill. "Less than a drop from an eyedropper," Johnson said. 

VX affects the central neivous system. Pupils dilate and eyes water. A cough follows. then 
dizziness and confusion. Soon, Johnson explained, a person slips into a coma. 

If an eK!)losion involving fire occurred, a plume of the agent could be devastating. Such a 
scenario means emergency plannerll have to redraw the zones of critical resporuie, said Bob 
Flournoy, chairman of the Oregon Chemical Demilitarization Citizens Advisory Commission. 

"The fact that this stuff is l 0 times more toxic than we thought is extremely signifioant.," he said, 

It also means officials will have to rethink the tactic of shelt~ing in place, as envisioned in 
current pians, Johnson said 

"If you're sheltering in place and the agent is more toxic, how long can you stay in there before 
the room becomes more contaminated th.en the outside? Those are some of the questions we are 
going to haw to look at.'' he said. 

And it's even more reason why people sheltering in place need to take their tone alert radios with 
them, said Cheryl Humphrey, public infonnation officer for Umatilla County Chemical Stockpile 
E~rgency Preparedness Program. 

"The tone alert radios will advise them of what they should do. That's a real critical piece of 
public safety," Humphrey said. 

Copyright 2002 Tri-City Herald All rights reserved. This material may not be published, 
broadcast, rewritten or redistributed. 
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August 14, 2007 

G.A.S.P. 
P. 0. Box 1693 

Hermiston, OR 97838 

Rich Duval, Chemical Demilitarization Program Administrator 
Eastern Oregon Chemical Demilitarization Program 
256 E. Hurlburt 
Hermiston, OR 97838 

RE: Secondary Waste Best Available Technology Determination 

Dear Mr. Duval: 

The following comments are being submitted on behalf of G.A.S.P. et al. Please enter 
them in the administrative record. 

The Oregon Department of Environmental Quality (DEQ) and Department of Army 
propose to replace the dunnage incinerator (DUN) at the Umatilla Chemical Agent 
Disposal Facility by utilizing the Metal Parts Furnace (MPF) and Deactivation Furnace 
System (DFS). To achieve this goal, the Environmental Quality Commission (EQC) is 
asked to approve the DEQ recoinmendation as a determination of Best Available 

· Technology (BAT). This effort has far-reaching implications that the Commission 
should consider before granting. 

Prior to the 1997 EQC decision, the Army had requested the EQC to issue a hazardous 
waste permit for the Army's baseline hazardous waste incineration technology package 
which in 1997 included as primary components a metal parts furnace (MPF), a 
deactivation furnace (DFS), two liquid incinerators (LIC 1 & 2), the dunnage incinerator 
(DUN), a brine reduction area (BRA) and a pollution abatement filter system 
using carbon filter beds. (PFS). Transcript (TR.) Vol. lOA, 6/19/06, pp. 1564-1565 
(Hemy Lorenzen, former EQC Chairman); PX. 20, TR. Vol. 6A, 10/28/02, pp. 23 - 31 
(Sue Oliver, DEQ) (describing the components approved by the EQC in 1997 and the 
waste streams each was supposed to handle). The EQC found both that this technology 
package was BAT for the chemical weapons and chemical agent hazardous wastes to be 
treated at TOCDF and that UMCDF would use this technology package. PX. 1 at 17 - 21. 
Please note that the technology package approved included a dunnage incinerator. 

During construction of the incinerator facility at UMCDF a DEQ inspector discovered 
that the Army had built a concrete wall blocking installation of the DUN furnace. Rather 
than issuing citations and revoking the permit for this unlawful act, DEQ management 
took no action. The following statements are taken from GASP Ill certified transcripts. 



• The State "kinda" got a hint the Army was not constructing and installing the DUN 
when the Army put up a wall in the plant that would prohibit getting the DUN incinerator 
through. The State thought at that point that something was going on. It was the State's 
first clue (and a rather large one), and then the first written correspondence was a letter in 
August 1998 when the ODEQ was formally told that the DUN was on hold. Tr. Vol. 6C, 
October 28, 2002, Wayne Thomas, DEQ P. 67-68. 

• The Army didn't disclose in the permit application that they weren't going to use the 
DUN. Tr. Vol. 6C, October 28, 2002, Thomas P. 75. 

• Mr. Thomas admits that it was his conclusion in his memo that the Army must have 
known as early as its processing of the 1994 report that the DUN wouldn't process 
carbon. Tr. Vol. 7B, October 29, 2002, Thomas P. 33. 

• Mr. Thomas admits that burning the DPE suits in the MPF is the proposal, but he has 
not seen dioxin emission data for burning DPE suits in the MPF. Tr. Vol. 6C, October 28, 
2002, Thomas P. 49. 

• Mr. Thomas admits that the State has not conducted a risk assessment based on dioxin 
emissions from burning plastic DPE suits in the MPF. Tr. Vol. 6C, October 28, 2002, 
Thomas P. 40-50. 

The Data Report does not mention that Drew Lyle was aware of the Army's plan to bum 
dunnage in the Metal Parts Furnace in 1996 or earlier. (Testimony of Drew Lyle, v18B at 
113.) Mr. Lyle never told the state of Oregon, even though he was leader of the Army's 
permitting team dealing with Oregon during the relevant time period. 

At the time of permitting the Army reported that the DUN was a proven technology. This 
is particularly interesting when considering the following. "Satisfactory operation of the 
dunnage furnace and its related pollution abatement system was not demonstrated during 
the JACADS OVT." (Review of Systemization of the Tooele Chemical Agent Disposal 
Facility (1996); Page 13. Commission on Engineering and Technical Systems (CETS) 

At the same time the Army made claims to the EQC, DEQ and public that the DUN was 
a proven technology because it was part of the full scale JACADS prototype in 1995-96, 
was also tested at JACADS but only for wood, and a very different DUN was tested at 
CAMDS. 

In the DEQ Data Package dated August 3, 2007, the Report failed to acknowledge the 
profound differences between the Pollution Abatement Systems (PAS) for the DUN and 
for the MPF or DFS. The MPF/DFS utilizes a basic PAS configuration of quench tower, 
venturi scrubber, scrubber tower, demister, fan, and exhaust stack. The DUN, on the 
other hand, was permitted to operate with a quench tower, bag house with drum 
receptacle, fan, and exhaust stack. Even to a layperson, it seems safe to conclude that the 
bag house cyclones out larger particles into a drum whereas the PAS for the MPF/DFS is 
designed to precipitate smaller particulates through a "misting" process to cool the 



exhaust. The EQC should carefully exam the PAS of both MPF and DFS for problems 
created by DUN waste feed. The evaluation should include the carbon filters. 

As Larry Edelman urged the EQC on March 15, 1996 the "Commission consider the full 
range of technologies suggested for the destruction" to meet BAT under ORS 466.055(3). 
To date this has not been done by the Commission or DEQ. 

The Secondary Waste BAT Data Report dated August 3, 2007 briefly compares only 
three options for the treatment of secondary waste. Those options are using the dunnage 
incinerator, the metal parts furnace and the deactivation furnace system. The following 
information on other available technologies for the treatment of secondary waste was 
ignored. 

The Army carefully evaluated alternatives to incineration during the Assembled 
Chemical Weapons Assessment Program (ACW A), which included an evaluation of 
DUN alternatives. Oregon representatives, including a DEQ staff member, participated 
throughout the ACW A process which took several years. Commenter's include the 
ACWA Report to Congress December 2001 as an attachment. 

Let's compare the DUN to the alternatives. The alternative technologies underwent 
intense testing for years through the Assembled Chemical Weapons Assessment 
(ACWA), a study funded by Congress that was far more intense than any testing that any 
component of incineration was required to undergo. Neutralization has been successfully 
used full scale at ABCDF and destroyed many tons of agent. See, Ex. 220, offered as 
evidence in Petitioners' Post Trial Brief. Alternatives, especially neutralization, are now 
more proven than the DUN and other incineration components ever were. Consider how 
incineration began in the remote areas of Johnston Atoll and the Utah desert, while the 
alternatives began in a densely populated area right near the Pentagon and on the same 
grounds as the office where Army officials decided to neutralize the Maryland stockpile. 
This alone speaks volumes. That the alternatives may use warm water or caustic in a true 
batch process as opposed to incineration's high temperature continuous flow model peaks 
volumes. That incineration's smokestacks will spew nearly 36 tons of hazardous waste 
into the atmosphere while the alternatives will release far less hazardous gas and liquid 
speaks volumes. 

Additionally, the Interim Design Assessment for the Blue Grass Chemical Agent 
Destruction Pilot Plant (2005) Board on Army Science and Technology (BAST) National 
Academies of Science made the following recommendation. 

General Recommendation 5. Alternative approaches for treating contaminated dunnage 
and wastes should be considered by the Army, with involvement by the public. One 
alternative to SCWO for treatment of contaminated dunnage is to treat it in the MPT to 
levels suitable for release to appropriate waste disposal sites. 



The two tables that follow give brief descriptions of the seven technology packages that 
passed the DoD 's initial evaluation and an evaluation of the maturity of the demo II units 
operations and processes that included alternative treatments for dunnage. or secondary 
waste and were included in the BAST Assessment. 

TABLE 1-1 Description of the Seven Technology Packages That Passed DoD's 
Initial Evaluation Page 7 

Technology 
Provider!! 

AEA 

ARCTECH 

Access to 
Munitions 

Modified 
reverse 
assembly 
(high-
pressure 
wash, new 
rocket 
shearing). 
Modified 
reverse 
assembly. 

Treatment of Treatment of Treatment 
Agent Energetics of Metal 

Parts 
Electrochemical Treated with High-
oxidation using SIL VER II™ pressure 
silver ions in process. 
nitric acid 
(SIL VER II"'). 

Hydrolysis with Hydrolysis 
a-RAX (humic with a-RAX. 
acid and strong 
base, KOH). 

acid wash; 
thermal 
treatment 
to sx.ll 

Hydrolysis 
with a-
RAX; 
shipped to 
Rock 
Island 

Arsenal for 
sx 
treatment. 

Treatment 
ofDunnage 

Shredded 
and treated 
with 
SILVER 
JJTM 
process. 

Hydrolysis 
with dilute 
a-RAX; 
shipped to 
landfill. 

Burns and Roe Modified Plasma arc. Plasma arc. Melted in Shredded; 
plasma arc. processed 

in plasma 
arc. 

General 
Atomics 

Lockheed 

reverse 
assembly. 

Modified Hydrolysis; 
reverse supercritical 
assembly; water oxidation 
cryofracture (SCWO). 
for 

Hydrolysis, 
scwo. 

projectiles. 
Modified Hydrolysis; Hydrolysis, 

Martin reverse SCWO; Eco SCWO, 
(Foster/Eco assembly 
Logic/Kvaerner)(multiple 

lines, 
compact 
layout, new 

Logic gas-phase GPCR. 
chemical 
reduction 
(GPCR). 

Hydrolysis; Shredded; 
thermal destroyed 
treatment in SCWO. 
toSX. 

Hydrolysis; Hydrolysis; 
GPCR to GPCR to 
sx. sx. 



Parsons 

drain and 
wash). 
Modified 
reverse 
assembly 
(fluid-jet 
cutting and 
energetic 
washout for 
rockets). 

Hydrolysis; 
biotreatment. 

Hydrolysis, Thermal 
biotreatment.treatment 

to SX. 

Thermal 
treatment 
toSX. 

Teledyne­
Commodore 

Fluid-jet Solvated Solvated Wash in Crushed or 
cutting; electron process electron solvated shredded; 
access and in ammonia for process in electron treated in 
drain agent; reduction; ammonia for solution; solvated 
wash out chemical reduction; oxidation toelectron 
energetics oxidation with chemical 3X;' ship to solution; 
with sodium oxidation Rock shipped to 
ammonia. persulfate. with sodium Island landfill. 

persulfate. Arsenal for 
sx 
treatment. 

Page38 TABLE 5-1 Summary Evaluation of the Maturity of Demo II Unit 
Operations and Processes 

Hydrolysates Agent Munitions 
Technology VX/GB HD Energetics VX/GB HD Energetics 
Provider/Unit 

Operation or Process 
AEA 
SIL VER II™~ c c c 
Solid/liquid waste c c c 
treatment 
Gaseous waste treatment D D D 
Foster Wheeler/Eco Logic/Kvaerner 
TW-SCWO B B c 
GPCR™ B B B 
Teledyne-Commodore 
Ammonia fluid jet D D E 
cutting and washout 
system 
SET™ D D D 
Persulfate oxidation D D D 
(agent) 
Peroxide oxidation D D D 

Other 

n!!.s 

c'' 



(energetics) 
Metals parts and Alli£ 

dunnage shredding 
NOTE: Environmental and safety issues were considered in assigning maturity 
categorizations. Schedule and cost issues were not considered. The letter 
designations are defined as follows (a blank space indicates that categorization was 
not applicable for that material): A, demonstration provides sufficient information 
to justify moving forward to full-scale design with reasonable probability of success; 
B, demonstration provides sufficient information to justify moving forward to the 
pilot stage with reasonable probability of success; C, demonstration indicates that 
unit operation or process requires additional refinement and additional 
demonstration before moving forward to pilot stage; D, not demonstrated, and more 
R&D is required; and E, demonstrated unit operation or process is inappropriate 
for treatment. 

Another analysis missing from the report are impacts to worker health and safety from 
low-level chronic exposure. The reports for public review only included episodic events 
with observed effects. Staff did not consider worker chronic exposure. Also, dioxin 
contamination led to the shut down of the dunnage incinerator in UT. Has DEQ reviewed 
this information? Without a broader scope to BAT that includes low level of worker 
exposures, the resulting decision is baseless. 

The Data Report fails to consider the emissions from using the MPF and DFS for 
dunnage as a single source of or in combination with like emissions from other sources 
that pose a danger of non-cancer adverse health effects to infants. The average infant 
dioxin-like compound exposure from existing sources is already 50 times greater than the 
exposure standard set by two federal agencies, and high end infants have a dioxin-like 
exposure hundreds of times greater than the federal standard, particularly in light of new 
studies indicating adverse health effects even in adults and older children at existing 
exposure levels. The Report also fails to address impacts to subsensitive populations in 
the area or potential harm to the environment. 

The comment package provided no data on the volume of waste currently stored or the 
expected volume of wastes. In response to our inquiry, DEQ staff offered the following 
that could not be found in the public review documents: There is currently approximately 
180,000 pounds of secondary waste stored in J-block. About 100,000 pounds is spent 
carbon. The permit includes 58 J-block igloos for storage of secondary waste. How 
much each can hold will be variable depending on the type of waste, but a good average 
is 50,000 pounds per igloo (about 3,000,000 pounds total). Also, there is nothing to 
prevent the inclusion of additional igloos into the Permit should capacity become an 
issue. So theoretically, with over 900 igloos available, there is no practical limit on 
storage capacity 

The Resource Conservation and Recovery Act (RCRA) regulations on public 
participation appear to have been ignored. RCRA requires notice of any proposed permit 
be published in a local newspaper and that the public be allowed to comment and attend a 



public hearing [42 U.S.C. sec. 6974(b)]. The public notice is dated August 7, 2007, the 
comment period ends on August 14, 2007, and a decision by the EQC is expected on 
August 16, 2007. 

If one believes that public participation is a cornerstone of this program, as alleged by the 
department and the army, then the seven day comment period is grossly inadequate and 
severely limits the public's ability to participate in the process. Given the magnitude of 
the proposal and the Judge's ruling in GASP v. EQC, we ask for a minimum thirty day 
public review and comment period. Supporting documents used by staff must also be 
made easily accessible. 

In conclusion, commenter's request that the BAT determination by the EQC be denied at 
this time and revisited at the October 18-19 2007, meeting. This will provide staff with 
time needed to begin addressing issues that we have brought to their attention and others 
that they may become aware of or that the EQC specifically requests information on. 
Commenter's also request that they be allocated time to present information to the EQC 
on this issue during the October meeting and that their presentation be listed as an agenda 
item not limited to five minute or less. 

Sincerely, 

Karyn J Jones 
On behalf of G.A.S.P. et al 
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Message from Mr. Michael A. Parker, Program Manager 

During the past year's activities within the Assembled Chemical Weapons Assessment 

(ACWA) Program, tremendous progress has been made regarding possible alternative 

technology pilot facility implementation. Engineering Design Studies are ongoing and 

Engineering Design Packages are being developed. The information gathered from all the 

studies and packages is being used to determine if an alternative technology can be 

implemented as stipulated in Section 142 of Public Law 105-261. Based on all information 

produced to date, meeting the requirements of safety, cost, and schedule criteria required by 

Public Law 105-261 looks to be possible. 

Soon the Under Secretary of Defense (Acquisition, Technology & Logistics) as Defense 

Acquisition Executive (DAE) will determine what technologies will be implemented in 

Colorado and Kentucky, respectively. As previously stated, information to help the DAE 

make this determination has and will .continue to be submitted for consideration. The DAE 

will determine if an alternative technology facility can be measured equally with an 

incineration facility, with regard to safety, cost, and schedule. Additionally, the DAE will 

determine what management structure will oversee the future facilities to be constructed in 

both Colorado and Kentucky. 

Maintaining public trust is always a high priority for the ACW A program. Stakeholder 

endorsement of program efforts continues, due to the transparent nature of day-to-day 

operations. The work effort put forth by all involved - affected stockpile community 

members, government personnel, and private industry representatives - has been outstanding. 

It is my commitment to maintain public involvement measures through pilot activities if an 

alternative technology decision is forthcoming. 

Given the tragic events of September 11, 2001, all involved must continue to work diligently 

toward the swift yet safe destruction of our nation's chemical weapons stockpile. To help 

expedite this mission, the ACW A program will continue to work cooperatively with the 

Program Manager for Chemical Demilitarization, Department of the Army, and the Office of 

the Secretary of Defense to ensure the best information is presented in making future 

decisions for our country. 
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The views, opinions, and recommendations expressed in this message from the Dialogue on Assembled 
Chemical Weapons Assessment do not represent official government positions. 

Message from the Dialogue on Assembled Chemical Weapons Assessment 

The Assembled Chemical Weapons Assessment (ACWA) Dialogue was established in May 
1997 to ensure the upfront integration of concerns and ideas of the diversity of individuals 
likely to be impacted by or having an impact on chemical weapons demilitarization. The 
Dialogue, as noted by the signatories of this Message, includes individuals supporting and 
opposing incineration from the eight states with stockpiles of chemical weapons; federal, 
state, and tribal regulators and representatives; Department of Defense (DOD) staff from 
affected sites and headquarters; and representatives from national citizen groups such as the 
Chemical Weapons Working Group (CWWG), Global Green USA, and the Sierra Club, who 
regularly work on chemical weapons demilitarization issues. 

The ACWA Program was established in 1996 under Public Law I 04-208 to facilitate and 
accelerate the ongoing destruction of chemical weapons stockpiles in the United States by 
demonstrating non-incineration, alternative technologies. The Dialogue has met twelve times 
since its inception and once during calendar year 200 I to review and discuss criteria for 
evaluating these technologies and provide overall advice to the ACW A Program Manager. In 
addition, a four-person subgroup, the Citizens Advisory Technical Team (CA TT), and an 
independent technical advisor have been actively involved in week-to-week activities. 
Through the Dialogue, members have developed a greater appreciation for the complex 
challenges inherent to the chemical weapons demilitarization program and have focused on 
shared problem solving. With the military, regulators, and community members all pulling 
in a common direction, Dialogue members truly believe that this will help ensure a more 
effective and successful demilitarization effort. 

The tragic deaths of our fellow citizens in September brings home to all of us how 
unimportant our many policy differences really are, but they also emphasize to us that we 
must finish our task-safely and soundly abolishing all of the U.S. chemical weapons 
stockpile so that these deadly agents never again endanger, either through accidental release 
or terrorist attack, our local communities and innocent civilians. 

Based on our in-depth monitoring of the ACW A Program over the past four and a half years, 
the Dialogue puts forth the following consensus recommendations and summary opinions. 1 

Dialogue Views and Recommendations 

The ACW A program has met the mandate of the law to demonstrate not less than two 
alternatives to baseline incineration for the destruction of assembled chemical weapons. 
The ACW A program to date has identified six technologies, all of which have now been 
demonstrated, and four of which have passed on to engineering design studies this year. 
These four groups are: I) neutralization and biotreatment; 2) neutralization and supercritical 

1The reader may refer to past ACWA Reports to Congress for greater detail on the history of the ACWA Program and Dialogue or to review 
prior recommendations from the ACWA Dialogue. These documents may be obtained by calling the ACWA infonnation line at (888) 482-
4312, or logging onto the ACWA website at http://www.pmacwa.org. 
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water oxidation (SCWO); 3) neutralization, SCWO, and gas phase chemical reduction; and 
4) electrochemical oxidation. A full technical report on this year's engineering scale-ups will 
be forthcoming in early 2002. We believe that some, perhaps all, of these could be 
effectively utilized at several stockpile sites in coming years. 

Public health and environmental protection must remain our top priorities, as 
mandated by the law for chemical weapons demilitarization. The stated mission of the 
Program Manager for Chemical Demilitarization (PMCD) is "to destroy the U.S. stockpile of 
unitary chemical weapons while ensuring maximum protection to the environment, general 
public, and personnel involved in the destruction effort." We fully support this. The 
September I 1th attacks, and the perceived vulnerability of parts of the chemical weapons 
stockpiles, however, have led some observers to argue for expediting the destruction process. 
While we support any necessary security enhancements for the eight remaining U.S. 
stockpiles and agree that expeditious destruction is important, we do not support any 
"hurried" approach that could place local populations and the environment at greater risk. We 
are also concerned that moving to incentivized contracts for contractors, i.e. monetary 
incentives for speed, could encourage cutting comers at the expense of safety. Although 
many of these concerns may be manageable, DOD and others have noted that such incentives 
may raise public concerns that speed is valued over safety. 

If the ACW A-demonstrated technologies are certified by the Defense Acquisition 
Executive (DAE) to be as safe, cost-effective, and timely as incineration, these 
technologies should be seriously considered for implementation at both Pueblo, 
Colorado and Blue Grass, Kentucky.2 DOD is now evaluating both incineration and non­
incineration technologies for these two remaining chemical weapons stockpile sites, the last 
of nine site-specific technology decisions. We believe that the four demonstrated ACWA 
technologies noted above are applicable to these two sites. Furthermore, there is evidence 
that these alternative technologies could be more acceptable to the public as evidenced by 
ongoing implementation activities of alternative technologies in Indiana and Maryland. 

The ACW A-demonstrated technologies may have application at some or all of the other 
chemical weapons sites. Of the seven other sites, Johnston Atoll completed incinerator 
operations of live agent this past year. One other site-Tooele, Utah-has incinerated more 
than one-third of its original tonnage of agent during the past five years. Two other sites­
Anniston, Alabama and Umatilla, Oregon-have just completed incinerator construction and 
are scheduled to begin operations in 2002 and 2003, respectively, based on PMCD's current 
projections. A fifth site-Pine Bluff, Arkansas-is currently scheduled to complete 
incinerator construction and testing in 2003. The two remaining sites-Aberdeen, Maryland 
and Newport, Indiana-are currently scheduled to begin pilot operations of non-incineration 
technologies in 2004 and 2005, respectively. The ACW A technologies may have application 
at all of these sites in the destruction of agent, energetics, and treatment of metal parts, wood, 

2Wesley Stites and Suzanne Winters remain skeptical that the alternative technologies can be implemented as quickly as baseline 
incineration even if certified by the DAB. These two Dialogue members believe that the ACWA technologies are immature and thus face 
greater engineering uncertainties. 
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plastic suits, and other contaminated materials. This application may be as a complement or 
alternative to the baseline incinerator technology, or in support of existing alternative 
technology development programs in Indiana and Maryland. 

The ACWA-demonstrated technologies may have broader application in toxic waste 
management. While the ACW A program has been designed to apply to chemical weapons, 
the technologies demonstrated have been able to demilitarize all components of an assembled 
weapon, which can include agent, propellant, energetics, plastics, metal, fiberglass, 
polychlorinated biphenyls (PCBs), and other contaminants. We are optimistic that the 
potential spin-offs from this program into the fields of pollution cleanup and site remediation 
will be great. 

The future management of the chemical weapons demilitarization program should be 
consolidated and made more rational. All Dialogue participants strongly agree on the need 
to restructure the management of the chemical weapons demilitarization program in order to 
reduce bureaucratic inefficiencies and unnecessary delays. The future program should adopt 
an open and transparent management style. All Dialogue members agree that Michael 
Parker, Program Manager for ACW A, Bill Pehlivanian, Deputy Program Manager, and the 
ACWA staff have demonstrated this forthrightness since the Program's inception. 

The ACW A Dialogue is a successful model for consensus building in contentious public 
policymaking. The enormous chemical weapons demilitarization program, as well· as the 
Cold War legacy of chemical weapons, has come under widespread scrutiny and policy 
debate at every site and community. The Dialogue provides a method for ensuring a 
marriage of the best science available while incorporating the concerns of the communities 
and the political realities of this hotly debated topic. The Dialogue process has helped to 
address a variety of issues in a cooperative and productive way. This process deserves to be 
emulated elsewhere. 

Transparency and public involvement remains key to a successful chemical weapons 
demilitarization program. A National Dialogue on Chemical Weapons Demilitarization 
should be established. The ACW A Dialogue and other consensus-building processes have 
illustrated the importance of transparency in information and process, and of timely 
stakeholder involvement in decision-making. The national chemical weapons 
demilitarization program has not always been effective in either of these areas. Timely, 
accurate, and full responses to public inquiries and timely release of all key data are very 
important. The Dialogue strongly recommends that public involvement be emphasized in 
any future decision-making that involves the destruction of chemical weapons in our 
communities. We believe that the Program Manager of any organization charged with this 
responsibility would be well served by and should seriously consider the use of groups 
similar to the ACW A Dialogue as a method of ensuring adequate public involvement 
throughout the life of the program. 
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As noted in last year's Dialogue message, we continue to support the establishment of a 
formal mechanism for ensuring broad stakeholder involvement in decision-making for 
chemical weapons demilitarization. While some issues obviously must remain in the domain 
of local advisory committees and officials, a national Dialogue can serve to help resolve 
many regional and national issues, share lessons learned, and encourage joint problem 
solving. This new Dialogue should address all topics related to the destruction of chemical 
weapons and not just be limited to assembled chemical weapons. This new effort should 
have a clear mission and a method for closure once the goals have been met. 

As long as the ACW A Program continues as a separate entity, we recommend that it continue 
to solicit public involvement through the ACWA Dialogue mechanism. We recognize and 
support that such a mechanism should be consistent with any new statutory goals for ACW A 
and thus, could require changes in the Dialogue mission and membership. Any new mission 
statement should also have clear goals for the group and a method for concluding the effort 
once the goals have been met. 

In addition, the Dialogue recommends that the DOD make significant efforts in upcoming 
months to increase transparency and public involvement in its decision-making process. The 
public is much more likely to understand and support the difficult decisions that face the 
DAB over the next eight months, if they have access and are allowed input into the process in 
a meaningful way. 

Conclusion. The Dialogue believes that the continued safe and environmentally sound 
destruction of all chemical weapons stockpiles-American, Russian, and others-is of 
utmost importance to both environmental and national security. The recent terrorist attacks 
in the U.S. and elsewhere have illustrated this point more clearly and we welcome more 
public and official attention to and support of this top national priority. 

At the same time, we point out that ridding ourselves of dangerous arsenals of weapons of 
mass destruction is a very technically and politically challenging task, laden with high levels 
of emotion. It is important now, more than ever, that we dedicate ourselves to working 
cooperatively and effectively together as citizens, as a nation, and as an international 
community, in order to meet this challenge and abolish chemical weapons worldwide 
forever. 
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Executive Summary 

This report responds to the requirements contained in Title VIII, section 8065 of the 
Omnibus Consolidated Appropriations Act, 1997 (Public Law 104-208), and describes the 
activities accomplished for the Assembled Chemical Weapons Assessment (ACWA) 
Program during fiscal year 2001. Significant activities included: 

• Participation in Defense Acquisition Board (DAB) Review activities. 

In July 2000, the Under Secretary of Defense for Acquisition, Technology and Logistics, 
in his role as the Department of Defense Acquisition Executive (DAE), requested a 
Defense Acquisition Board (DAB) review of all aspects of the Chemical Demilitarization 
Program including the ACWA program. During a DAB Review on September 6, 2001, 
Program Manager for ACW A (PMACW A) presented an update on the program and the 
status of the certification process. PMACW A will continue to participate in the DAB 
process to support the certification of ACW A technologies and the technology decisions 
for Pueblo and Blue Grass. The technology decision for Pueblo is tentatively scheduled 
for February 2002; the technology decision for Blue Grass is tentatively scheduled for 
June 2002. 

• Conducting Engineering Design Studies (EDS) for the four alternative technologies 
that were validated during demonstration testing to be effective in the destruction of 
chemical weapons. 

The four technologies are: neutralization followed by biotreatrnent, which was validated 
for processing mustard-containing munitions only; neutralization followed by 
supercritical water oxidation, which was validated for processing all chemical weapons; 
electrochemical oxidation, which was validated for processing all chemical weapons; and 
neutralization followed by transpiring wall supercritical water oxidation and gas phase 
chemical reduction, which was validated for processing all chemical weapons. EDS will 
result in a preliminary full-scale design for the construction of a demilitarization facility 
with the associated cost, schedule, and preliminary hazard analysis. This information 
will be the basis for certification under the Strom Thurmond National Defense 
Authorization Act for Fiscal Year 1999 (Public Law 105-261). 

• Participation in acquisition activities regarding construction of chemical 
demilitarization facilities at Pueblo Chemical Depot, Colorado and Blue Grass 
Army Depot, Kentucky. 

ACWA is participating in ongoing acquisition activities in Colorado and Kentucky. 
These activities include: developing a life cycle cost and schedule to support the 
technology decisions at both locations, participating in Environmental Working 
Integrated Product Teams in Colorado and Kentucky to address issues related to 
environmental permits, and preparing a request for proposal for a pilot plant in Colorado. 
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• Conducting National Environmental Policy Act (NEPA) and Resource Conservation 
and Recovery Act (RCRA) activities. 

PMACW A published the Draft Program Environmental Impact Statement (EIS) on May 
11, 2001. The Draft EIS examines the potential impacts of the design, construction, and 
operation of one or more pilot test facilities for assembled chemical weapons destruction 
technologies at one or more chemical weapons stockpile sites. Public meetings were held 
in Pueblo, Colorado; Pine Bluff, Arkansas; Anniston, Alabama; and Blue Grass, 
Kentucky to receive comments on the Draft EIS. Comments are now being reviewed and 
will be addressed in the Final EIS, which ACW A expects to complete in early 2002. A 
Record of Decision (ROD) will follow shortly thereafter. 

The PMACW A will be required to obtain Resource Conservation and Recovery Act 
(RCRA) permits for technologies proposed for the destruction of the chemical weapons 
stockpiles at Pueblo Chemical Depot in Colorado and Blue Grass Army Depot in 
Kentucky. PMACW A has prepared draft RCRA permit applications for the two ACW A 
technologies being considered for the Pueblo Chemical Depot. Development of the Blue 
Grass Army Depot draft RCRA permit application will not begin until after a technology 
decision has been made for that location. 
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I. INTRODUCTION/BACKGROUND 

This annual report is submitted to the United States (U.S.) Congress in compliance with the 
requirements contained in Title VIII, section 8065 of the Omnibus Consolidated 
Appropriations Act, 1997 (Public Law 104-208). This report presents the activities 
associated with the Department of Defense (DOD) Assembled Chemical Weapons 
Assessment (ACWA) Program accomplished during Fiscal Year (FY) 2001. 

In accordance with Public Law 104-208, the Under Secretary of Defense for Acquisition, 
Technology and Logistics selected Mr. Michael A. Parker as the Program Manager for 
ACW A with the mission to "demonstrate not less than two alternatives to the baseline 
incineration process for the demilitarization of assembled chemical munitions." Assembled 
chemical munitions for this purpose represent the chemical weapons stockpile configured 
with fuzes, explosives, propellant, chemical agents, shipping and firing tubes, and packaging 
materials. The submission of the June 2001 Supplemental Report to Congress satisfied the 
requirements of Public Law 104-208. 

The Program Manager for Assembled Chemical Weapons Assessment (PMACWA) is 
currently conducting Engineering Design Studies (EDS) of four successfully demonstrated 
technologies to develop the information necessary to satisfy the requirements in the Strom 
Thurmond National Defense Authorization Act for FY 1999 (Public Law 105-261). The four 
technologies include: neutralization followed by biotreatment; neutralization followed by 
supercritical water oxidation; electrochemical oxidation; and neutralization followed by 
transpiring wall supercritical water oxidation and gas phase chemical reduction. 

II. DEFENSE ACQUISITION BOARD (DAB) 

In July 2000, the Under Secretary of Defense for Acquisition, Technology and Logistics, in 
his role as the Department of Defense Acquisition Executive (DAE), requested a review of 
all aspects of the Chemical Demilitarization Program including the ACW A program. Issues 
to be covered by this Defense Acquisition Board (DAB) review include: compliance with the 
Chemical Weapons Convention Treaty, update of the life cycle cost estimate, update of 
program plans for closure of Chemical Stockpile Disposal facilities, and the path forward to 
implement a destruction method for the chemical stockpile sites at Pueblo and Blue Grass. 
The DAB review will also include the certification process for the ACW A technologies as 
required by Public Law I 05-261. 

To address the review topics included above, three Working Integrated Product Teams 
(WIPTs) were formed- Cost/Schedule, Programmatic/Acquisition, and Safety/Environment. 
Output from these WIPTs will be provided to an Integrating Integrated Product Team (IIPD. 
The IIPT will provide a report and certification recommendation to an Overarching 
Integrated Product Team (OIPT). The OIPT will report to the DAE the status of the 
Chemical Demilitarization Program and whether or not the ACW A technologies can meet the 
certification requirements. The DAE will consider all the information presented and 
document the results of the DAB Review in an Acquisition Decision Memorandum. 

In May 2001, the DAB Review was split into three phases due to the extended public 
comment period for the Environmental Impact Statements. The first phase of the review 
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addresses the cost, schedule, and Chemical Weapons Convention (CWC) compliance status 
of each Chemical Demilitarization program element. The second and third phases address 
the technology selections for Pueblo and Blue Grass, respectively. 

The first phase of the DAB Review was held on September 6, 2001. The cost, schedule, and 
CWC compliance status of each Chemical Demilitarization program element, excluding 
Pueblo and Blue Grass, was presented by the Army to the Defense Acquisition Executive. 
At this DAB, PMACWA presented only an update on the program and the status of the 
certification process. 

The second and third phases of the DAB Review will occur in 2002. PMACW A will 
participate in the integrated product team structure to support the certification process for 
ACWA technologies and the technology decisions for Pueblo and Blue Grass. The second 
phase of the DAB review, providing the technology decision for Pueblo, is tentatively 
scheduled for February 2002. The third phase of the DAB review, providing the technology 
decision for Blue Grass, is tentatively scheduled for June 2002. 

III. ENGINEERING DESIGN STUDIES (EDS) 

Public Law 105-261 directed the continuation of the ACWA Program and stated that if an 
alternative technology is chosen to be piloted, the Under Secretary of Defense for 
Acquisition, Technology and Logistics must certify in writing to Congress that any ACWA 
technology to be implemented is successful and as safe and cost effective for disposing of 
assembled chemical munitions as incineration; and, is capable of completing the destruction 

· on or before the date by which the destruction of the munitions would be completed if 
incineration were used. 

A. Engineering Design Studies I (EDS I) 

The EDS I continued for the two alternative technologies that were validated during the 
Demonstration I program as having the potential to be effective in the destruction of 
chemical weapons. These two technologies use neutralization as the main destruction 
mechanism for the agent and energetics contained in the chemical weapons. The technology 
proposed by Parsons/Honeywell is neutralization followed by biotreatment, which was 
validated for processing of mustard-containing munitions only. The technology proposed by 
General Atomics is neutralization followed by supercritical water oxidation and was 
validated for processing of all chemical weapons. 

The EDS I has resulted in a preliminary full-scale design for the construction of a Pueblo 
Chemical Depot demilitarization facility with the associated cost, schedule, and preliminary 
hazards analysis (PHA) for each of the two technologies validated during Demonstration I. 
This information is the basis for certification under Public Law 105-261. The design 
package will be made available as part of the request for proposals that will be developed for 
implementation of a technology. 
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1. Neutralization Followed by Supercritical Water Oxidatiou 

The approach proposed by General Atomics for a total solution for the destruction of all 
assembled chemical weapons and associated propellant and packaging materials uses 
baseline shearing for rockets and modified reverse assembly plus cryofracture for projectiles. 
Cryofracture is a process developed by General Atomics for the U.S. Army in which 
munitions are embrittled by cooling in liquid nitrogen and then fractured to access the agent 
after the energetics have been removed. General Atomics proposes to neutralize (hydrolyze 
with water and caustic) the agents and energetics separately. Agent hydrolysate and 
energetics hydrolysate combined with shredded dunnage will be destroyed using separate 
supercritical water oxidation (SCWO) units. SCWO mineralizes the hydrolysates at 
temperatures and pressures above the critical point of water, and produces solid and liquid 
effluents that can be held and tested before release. General Atomics proposes to recover 
process water for reuse and to dispose of dry salts and solid residues in a permitted waste 
landfill. Recovered metal parts will be thermally treated using resistance heating and 
released as scrap. 

As stated in the December 2000 report, the following General Atomics unit operations have 
been tested as part of the EDS I program in order to provide the engineering basis for the 
designs being developed for the General Atomics Total Solution at Pueblo Chemical Depot: 
an Energetics Rotary Hydrolyzer (ERR) to neutralize the weapons energetics, a SCWO unit 
to separately treat the neutralized agent and energetics, and a Dunnage Shredding and 
Hydrolysis System (DSHS) to size reduce and pretreat miscellaneous dunnage for subsequent 
treatment in SCWO. Additionally, General Atomics is participating in EDS II studies for the 
engineering design basis for the Blue Grass Army Depot. 

a. Energetics Rotary Hydrolyzer (ERH) 

The ERR testing conducted as part of EDS I has been completed with all of the objectives, 
met. The ERR testing was conducted with sections of rocket motors representing pieces that 
would result from the current rocket segmenting process. 

b. Dunnage Shredding/Hydrolysis System (DSHS) 

The DSHS testing conducted as part of EDS I has been completed with all of the objectives 
met. The DSHS testing was conducted with demilitarization protective ensemble (DPE) 
material, wood, and carbon to address size reduction and material transport issues resulting 
from testing conducted during Demonstration I. 

c. Supercritical Water Oxidation System (SCWO) 

The originally scheduled testing conducted as part of EDS I has been completed with all of 
the objectives met. The SCWO testing was conducted with: 1) HD hydrolysate and 
simulant; 2) tetrytol energetics hydrolysate and dunnage; and 3) GB hydrolysate and GB 
hydrolysate simulant; and 4) Composition B energetics hydrolysate, M28 propellant 
hydrolysate, and dunnage. Testing was expanded to include VX hydrolysate simulant in 
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order to gain additional knowledge not available through the Engineering Scale Test that was 
conducted in support of the Newport Chemical Demilitarization Facility. The testing being 
conducted during EDS II on this feed will support both the PMACW A and Program Manager 
Alternative Technologies and Approaches (PMATA) programs. 

d. Schedule 

All testing has been completed including the EDS II VX hydrolysate simulant portion of the 
SCWO. This was an addition to the original test plan because sufficient information was not 
available from the Engineering Scale Testing of the SCWO unit that was tested by PMATA 
as part of the Newport demilitarization effort. This testing was completed in November 
2001. 

2. Neutralization Followed by Biotreatment 

The approach proposed by Parsons/Honeywell for a total solution for the destruction of 
mustard chemical weapons uses modified reverse assembly for chemical agent access. 
Modifications to reverse assembly include a gravity drain with water bath and rinse for agent 
removal and high-pressure wash to remove the energetics. Parsons/Honeywell proposes to 
neutralize (hydrolyze with water and caustic) the agent and energetics and then destroy the 
hydrolysates using a biological treatment process operated at ambient temperature and 
pressure. Orgapic vapors and odors will be passed through .a catalytic purifier (similar to an 
automotive catalytic converter) developed by Honeywell. Parsons/Honeywell proposes to 
recover process water for reuse and to dispose of dry salts and solid residues in a permitted 

. waste landfill. Recovered metal parts will be thermally treated, in the presence of steam, and 
released as scrap. 

The following Parsons/Honeywell unit operations were tested as part of the EDS I program 
in order to provide the engineering basis for the designs being developed for the Water 
Hydrolysis of Explosives and Agent Technology. Four primary process systems were tested 
separately and concurrently by the Parsons/Honeywell team at locations including: 
Edgewood Chemical and Biological Center (ECBC) at Aberdeen Proving Ground (APG), 
Maryland; Illinois Institute of Technology Research Institute (IITRI) in Chicago; and 
Chemical Agent Munitions Disposal System (CAMDS) in Tooele, Utah. These systems 
included: an Immobilized Cell Bioreactor (ICB TM) to treat neutralized mustard and 
energetics, Continuous Steam Treater (CST) to treat metal parts and miscellaneous dunnage, 
a Catalytic Oxidation Unit (CatOx) to treat organics in the gaseous phase prior to carbon 
filtration, and a water washout system to treat mustard munitions that may contain heels. 

a. Immobilized Cell Bioreactor™ (ICBTM) 

The ICB TM testing conducted as part of EDS I has been completed with all the objectives 
met. The ICB TM testing was conducted with feeds consisting of combined process liquids of 
agent hydrolysate, energetic hydrolysate and condensate from the CST. 
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b. Continuous Steam Treater (CST) 

The CST testing conducted as part of EDS I has been completed with all the objectives met. 
The CST testing was conducted with feeds consisting of process wastes to include carbon, 
wood pallets, and DPE. 

c. Catalytic Oxidation (CatOx) 

The CatOx testing conducted as part of EDS I has been completed with all the objectives 
met. The CatOx testing was conducted using HD agent as a straight challenge to the system 
as a worst case scenario to determine catalyst effectiveness and duration. 

d. Projectile Washout System 

The Projectile Washout System has been successfully tested using actual HD-filled 4.2-inch 
mortars. The testing will continue with HT-filled 4.2-inch mortars. In addition, 155mm H­
filled projectiles are being considered for testing. 

e. Schedule 

All testing has been completed except for the Projectile Washout System test using HT-filled 
4.2-inch mortars, which is scheduled for early 2002. 

3. Engineering Design Package 

The testing outlined above supported the preparation of an Engineering Design Package that 
is the basis for the cost, schedule, and safety criteria development. The Engineering Design 
Package includes drawings and documentation sufficient to generate capital and operational 
and maintenance costs to within +/- 20 percent. The design package also includes a cost 
estimate that was evaluated and used to develop a program life cycle cost estimate. A 
program schedule was included in the package along with a Preliminary Hazards Analysis 
that was used as a tool in the safety certification process. Since Pueblo Chemical 
Demilitarization Facility (PUCDF) will have a stockpile of mustard-only weapons and Blue 
Grass Chemical Demilitarization Facility (BGCDF) will have both mustard and. nerve agent 
weapons, Parsons/Honeywell has generated an Engineering Design Package for the PUCDF 
only, while General Atomics has developed a package for PUCDF and BGCDF. These 
packages will be used for the certification process, the request for proposals for the two 
demilitarization sites, and for the Environmental Impact Statement (EIS) process and 
Resource Conservation and Recovery Act (RCRA) permit applications. 

Draft Engineering Design Packages for Pueblo were submitted to the Government on 
October 27, 2000. Design reviews were conducted at the end of November 2000 and 
changes were made to these packages as a result. The final Engineering Design Packages 
were submitted to the Government on January 5, 2001. A review of these packages took 
place to include a technical assessment and a life cycle cost and schedule were developed 
based on this evaluation. 
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B. Engineering Design Studies II (EDS II) 

The EDS II were initiated for the two alternative technologies that were validated during the 
Demonstration II program as having the potential to be effective in the destruction of 
chemical weapons. One technology, proposed by AEA Technology/CH2MHill, uses 
electrochemical oxidation as the main destruction mechanism for the agent and energetics 
contained in the chemical weapons. The other technology, proposed by EcoLogic/Foster 
Wheeler/K vaemer, uses neutralization as the main destruction mechanism for the agent and 
energetics contained in the chemical weapons. Neutralization is then followed by transpiring 
wall supercritical water oxidation and gas phase chemical reduction. 

EDS II will result in a preliminary full-scale design for the construction of a Blue Grass 
Army Depot demilitarization facility with the associated cost, schedule, and preliminary 
hazards analysis for the AEA Technology/CH2MHill and EcoLogic/Foster 
Wheeler/K vaerner technologies. This information will be the basis for certification under 
Public Law 105-261. The design package will be made available as part of the request for 
proposals that will be developed for implementation of a technology at Blue Grass Army 
Depot. 

1. Electrochemical Oxidation 

The approach proposed by AEA Technology and CH2MHill for a total solution for the 
destruction of all assembled chemical weapons uses modified baseline reverse assembly for 
chemical access, AEA Technology's patented SILVER II™ process for destroying chemical 
agent and energetics, a Metal Parts Treater for the treatment of metal parts, and a Dunnage 
Treater for the treatment of dunnage. 

Modifications to reverse assembly for ; accessing rockets include tube cutting, burster 
washout, propellant push-out and milling. Rockets are punched and drained to remove the 
chemical agent. The agent is treated in the SILVER II™ process. Rockets are cut in a 
Rocket Disassembly Machine. The first cut removes the fuzes, which are then deactivated in 
the Metal Parts Treater. The burster is then washed out and the second cut removes the 
warhead section and exposes the motor. Once the propellant is exposed, it is pushed out and 
milled. The washed out burster energetics and milled propellant are treated in a separate 
SIL VER II™ process. Any metal fragments are processed in the Metal Parts Treater. 
Shredded dunnage is treated in a Dunnage Treater. 

The SIL VER II™ process uses an electrochemical cell containing nitric acid and silver 
nitrate to generate silver (II) ions. Energetics and agents are oxidized either directly by the 
silver (II) ions or by other oxidizing compounds produced from reactions involving silver (II) 
ions. The process operates at 190°F and near atmospheric pressure (14.7 psia). All effluents 
from the SIL VER II™ process will be contained and tested to be agent-free before release, 
recycling or disposal. 

The following unit operations are being tested as part of the EDS program in order to provide 
the engineering basis for the preliminary designs being developed for the AEA 
Technology/CH2M Hill total solution: energetics feed system, 12-kW SIL VER II™, cell 
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membrane life, fluoride removal system, hydrocyclone, high shear mixer, organic transfer, 
silver recovery, and evaporator. 

a. Energetics Feed System 

The purpose of this test is to demonstrate a continuous, safe system in which to control and 
release measured quantities of a water-based energetic slurry to the anolyte vessel in the 
SIL VER II™ process. This testing was conducted at APG, Maryland. The specific 
objectives of this testing include the following: 

• Design, build, and test an energetics feed system that allows consistent operation of the 
SIL VER II™ plant. For example: 

Dispensing known volumes of energetics slurry with up to 20 percent (by weight) 
solids to the SIL VER II™ anolyte vessel. 
Effectively monitoring the level of the energetics slurry within the feed vessel. 
Operating the energetics feed system for long periods with limited maintenance. 
Verifying that the slurry is homogeneous and that stratification does not occur. 

The energetic feed system performed as it was intended. 

b. 12-kW SILVERlffMPJant 

(1) Energetics/Propellant 

The purpose of this test is to validate the ability of the SIL VER II™ process to achieve and 
maintain a steady-state electrochemical efficiency and achieve destruction and removal 
efficiency (DRE) of 99.999% for Composition B and M28 propellant. This testing was 
conducted at APG, Maryland. The specific objectives of this testing include the following: 

Verify long-term, continuous operability, reliability, and maintainability (i.e., operation 
of the full length of the test without unintended shutdown) of the SIL VER II™ system as 
proposed for full-scale. For example: 

Demonstrate that organic, silver, acid, and water in the catholyte circuit can be 
effectively managed over prolonged operational periods. 
Demonstrate that process impurities that build-up in the anolyte circuit can be 
effectively managed over prolonged operational periods. 
Determine the cell current efficiency to be used in the full-scale design. 

Verify that system modifications (i.e., high shear mixers and hydrocyclones) allow for 
effective treatment of organic material. 
Demonstrate the applicability of the 12-kW impurities removal system (IRS) design to 
the full-scale design, and develop data necessary for the design of the full-scale IRS. 
Confirm and supplement Demonstration II process effluent characterization. 
Determine impact of operations on materials of construction to be used in a full-scale 
system such as polymer-lined pipework. 
Validate the ability of the SILVER II™ unit operation to achieve a DRE of 99.999% for 
Composition B (RDX and TNT). 
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• Demonstrate the operation and performance of the following key process components for 
future scale-up: 

Instrumentation, valves, pumps, etc. 
Electrochemical cell (electrodes and membranes). 
Full height NOx reformer. 
Off-gas scrubber operating in conjunction with NOx reformer. 

Demonstrate the ability/inability to recycle, reuse or dispose of nitric acid. 
Characterize gas, liquid and solid process streams of the SIL VER II™ process for 
selected chemical constituents and physical parameters and for the presence/absence of 
hazardous and toxic compounds. 

Initial testing of energetics in the 12-kW system was successfully completed in October 
2001. Successful destruction of dinitrotoluene (ONT), an energetic simulant; Composition 
B; and the mixture of Composition B and M28 propellant have been conducted. 

(2) Agent Simulant 

The purpose of this test is to validate the ability of the SIL VER II™ process to achieve and 
maintain a steady-state electrochemical efficiency and verify long term continuous 
operability, reliability, and maintainability of the process with the organic feed, dimethyl 

· methylphosphonate (DMMP). This testing is being conducted at APG, Marylandc The 
specific objectives of this testing include the following: 

Verify long-term, continuous operability, reliability, and maintainability (i.e., operation 
of the full length of the test without unintended shutdown) of the SILVER IF"' system as 
proposed for full-scale. For example: 

Demonstrate that organic, silver, acid, and water in the catholyte circuit can be 
effectively managed over prolonged operational periods. 
Demonstrate that process impurities that build-up in the anolyte circuit can be 
effectively managed over prolonged operational periods. 
Determine the cell current efficiency to be used in the full-scale design. 

Verify that system modifications (i.e., high shear mixers and hydrocyclones) allow for 
effective treatment of organic material. 
Demonstrate the applicability of the 12-kW IRS design to the full-scale design and 
develop data necessary for the design of the full-scale IRS. 
Confirm and supplement Demonstration II process effluent characterization. 
Determine impact of operations on materials of construction to be used in a full-scale 
system such as polymer-lined pipework. 

Agent simulant testing of the 12-kW plant began in October 2001 with DMMP. 

8 



Assembled Chemical Weapons Assessment 2001 Annual Report 

c. Cell Membrane Life 

The purpose of this test is to provide information relating to any changes in cell membrane 
characteristics over an extended operating period. This test also provided data on the long­
term chemical stability of several gasket materials. The results will provide an estimate of 
the lifetime of these components in the presence of the silver (II) ion. This testing was 
conducted in Oxfordshire, United Kingdom. The specific objectives of the testing include 
the following: 

• Confirm the selection of the membrane and gasket material for full-scale. 
Determine (estimate) the expected membrane and gasket life. 

The cell membrane life test was completed in October 2001. 

d. Fluoride Removal System 

The purpose of this testing is to provide information relating to the movement of fluorine 
through the plant and investigate the potential to remove it. This testing was conducted in 
Oxfordshire, United Kingdom. The specific objectives of the testing include the following: 

Confirm how fluorine moves through the plant, especially across the cell membrane and 
in the gas phase. 
Investigate the possibility of containing or removing the fluorine from the system to 
allow more economical materials of construction to be used. 

The fluoride system testing consists of two experiments on two separate test rigs. They are 
the fluoride transport test and the fluoride removal test. The fluoride transport tests were 
completed in October 2001. The fluoride removal tests were completed in November 2001. 

e. Hydrocyclone Testing 

The purpose of this testing is to provide information on the hydrocyclones ability to remove 
large particles of solid organic from the recirculating anolyte and catholyte circuits and return 
them to their respective feed vessels, thereby preventing them from entering the cell. This 
testing will allow the anolyte system to operate with higher organic levels, which will 
increase the destruction performance of energetics while maintaining protection for the cell. 
This testing was conducted in Risley, United Kingdom. The specific objectives of this 
testing include the following: 

Determine appropriate design parameters for the hydrocyclone to be used in the 12-k W 
plant. 

The hydrocyclone testing was successfully completed in June 2001. 
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f. High Shear Mixer Testing 

The purpose of this test is to provide information relating to the operation of high shear 
mixers to size reduce and homogenize the solid particulate found in both the anolyte and 
catholyte vessels. 

Previous testing during Demonstration II showed that breakdown products from energetics 
formed solids, which caused handling issues within the plant. The use of high shear mixers 
will significantly reduce the average particle size of the breakdown products allowing 
handling and increasing surface area exposure to the silver (II) ion process. This testing was 
conducted in Derbyshire, United Kingdom and at APG, Maryland. The specific objectives of 
this testing include the following: 

Determine performance (maximizing surface area of organics) of high shear mixers. 

The high shear mixer tests were completed in September 200 I. 

g. Organic Transfer Testing 

The purpose of this test is to provide information relating to the mechanism, which describes 
how organics and their intermediate products transfer across the cell's membrane. This 
testing was conducted at APG, Maryland. The specific objectives of this testing include the 
following: 

Quantitatively assess the rate and mechanism (diffusion vs. electrochemical) of transfer 
of organics and their breakdown products across the membrane. 

The organic transfer tests were completed in September 200 I. The process efficiencies for 
Composition B and the Composition B/M28 mixture were significantly better when 
compared to process efficiency for tetrytol in the 12-kW during Demonstration II testing. 

h. Silver Recovery Testing 

The purpose of the test is to provide information relating to the recovery and recycle of silver 
from metallic contaminated silver chloride in a process, which does not utilize sodium 
borohydride as a reducing agent. The tests quantified the form and yield of recovered silver 
in order to demonstrate a simpler and less expensive process that can be incorporated during 
plant operations without the need for off-site processing. This testing was conducted in 
Oxfordshire, United Kingdom. The specific objectives of this testing include the following: 

• Demonstrate silver recovery from silver chloride spiked with potential impurities. 
Determine the levels of impurities in the recovered silver. Characterize the slag for 
purposes of reuse or disposal. 
Determine the feasibility ofreusing reclaimed silver in the process. 
Determine the most economical scenario for full-scale silver recovery (i.e., on-site vs. 
off-site operation). 
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Determine the utility and chemical requirements for a full-scale silver recovery facility. 
Obtain design information (AEA Technology to specify) to develop equipment 
specifications and estimate equipment cost. 

The silver recovery tests were successfully completed in August 2001. 

i. Evaporator Testing 

The purpose of this test is to provide information relating to the recovery and recycle of 
water and nitric acid from a waste discharge stream coming from the impurities removal 
system. The impurities removal system is fed from a continuous bleed stream containing 
impurities from the anolyte tank. The purpose is to generate data and understand the 
recovery of water and nitric acid through a simple evaporation system. This testing was 
performed in Manchester, United Kingdom. The specific objectives of this testing include 
the following: 

Demonstrate the ease of evaporation and recovery of water and nitric acid from simulated 
feed solutions. 
Characterize the evaporator blowdown (for precipitated solids, residual acid, and general 
composition) and recovered acid (for impurities, especially fluoride). 
Verify that aluminum added to the evaporator can suppress fluoride volatility to reduce 
the fluoride content and corrosivity of recovered acid. 

• Establish the maximum evaporation ratio (i.e., quantity evaporated/quantity fed) without: 
Compromising the pumpability or viscosity of bottoms discharge stream. 
Excessively decomposing the bottoms stream. 
Volatilizing any bottoms components (such as HF or HCl) or decomposing the 
overheads components. 

Determine the appropriate materials of construction for the evaporator. 
Determine the utility and chemical requirements for a full-scale evaporator system. 
Obtain design information (AEA Technology to specify) to develop equipment 
specifications and estimate equipment cost. 

Evaporator testing was successfully completed in October 2001. 

j. Schedule 

All laboratory scale testing was completed in November 2001. The 12-kW Composition 
B/M28 run is complete. The 12-kW DMMP run was initiated in October 2001 and is 
scheduled for completion in December 2001. 

2. Neutralization Followed by Transpiring Wall Supercritical Water 
Oxidation and Gas Phase Chemical Reduction 

The approach proposed by EcoLogic/Foster Wheeler/Kvaemer for a total solution for the 
destruction of all assembled chemical weapons uses: modified reverse assembly for 
chemical access to separate agent, energetics, and metal parts; chemical neutralization 
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followed by supercritical water oxidation for treatment of the liquid; and gas phase chemical 
reduction for treatment of the gas effluent from agent/energetics neutralization and for the 
treatment of the metal parts and dunnage. 

Modifications to reverse assembly include: extracting and grinding the propellant from 
rockets, using a high pressure wash to remove agent heels from projectiles, and using a 
Continuously Indexing Neutralization System (COINS™) to remove the energetics. The 
chemical agents and energetics are neutralized (hydrolyzed with water and caustic). The 
resulting product, known as hydrolysate, is processed in a transpiring wall supercritical water 
oxidation system (TW-SCWO). The TW-SCWO oxidizes the Schedule 2 compounds and 
other organic compounds in the hydrolysate at conditions above the critical point of water. A 
continuous supply of clean water is introduced at the inside liner surface of the reactor to 
create a continuous film on the liner protecting it from corrosion and salt deposition. Liquid 
effluent from the TW-SCWO is processed in an evaporator. The resulting salts are sent to a 
landfill. The washed out metal parts, dunnage, solid process wastes, and gaseous emissions 
from the neutralization process are processed in the Thermal Reduction Batch Processor 
(TRBP)/Gas Phase Chemical Reduction™ (GPCR)™ system. By heating in a hydrogen-rich 
atmosphere, metal parts and dunnage are decontaminated to a 5X level and volatile organic 
vapors are chemically reduced. The decontaminated solids can then be disposed. The 
gaseous effluent is scrubbed and potentially used as a fuel to generate steam in the boiler. 

The following EcoLogic and Foster Wheeler unit operations are being tested as part of the 
EDS program in order to provide the engineering basis for the preliminary designs being 
developed for the EcoLogic/Foster Wheeler/Kvaerner Total Solution: M28 propellant 
grinding; transpiring wall supercritical water oxidation; evaporator/crystallizer; and gas 
phase chemical reduction. 

a. M28 Propellant Grinding 

The Propellant Grinding system is used to size reduce the M28 propellant from the rockets so 
that the size-reduced propellant can be neutralized in the full-scale neutralization reactors. 
The Propellant Grinding system was tested at the vendor's facility and at the Holston Army 
Ammunition Plant (HSAAP), Tennessee. The specific objectives of the testing included the 
following: 

Validate the ability of the grinding equipment to safely reduce M28 propellant grains to 
1/4 11 pieces. 
Determine the output particle size distribution for grinder screen sizes of\/,,''. 
Determine the throughput of propellant for grinder screen sizes ofV.". 

• Demonstrate the ability of grinding equipment to safely process foreign objects such as 
detached anti-resonance rods and igniter cables. 
Determine optimum operating parameters (i.e., water flow) and equipment sizes (i.e., 
pump and motor sizes). 

All propellant sections were successfully size reduced. The propellant grinding tests 
occurred in September 200 I. 
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b. Transpiring Wall Supercritical Water Oxidation (TW-SCWO) 

The TW-SCWO system is used to treat the products of the agent and energetic neutralization 
process. This unit is being tested at Dugway Proving Ground (DPG), Utah. The testing is 
comprised of two phases: Optimization Testing and Long Term Operability Testing. The 
specific objectives of the testing include the following: 

(1) Optimization Testing 

Establish hydrolysate throughput design basis for application to both the EDS reactor and 
the full-scale reactor. 

(2) Long Term Operability Testing 

Verify long-term, continuous operability (i.e., operation for the full length of the test 
without unintended shutdown) of the SCWO system as proposed for full-scale with no 
plugging. Long-term, continuous operability includes, but is not limited to the following: 

Operation with materials of construction proposed for the full-scale system. 
Operation with all expected full-scale operating procedures (i.e., any SCWO system 
flushing sequences at expected intervals). 
Operation with downstream solids separation units, new reactor, and oxygen. 
Operation without plugging/fouling upstream and downstream of the reactor. 
Operation without liner cracking/deformation. 
Operation without feed port plugging. 
Operation with minimal or no corrosion of the SCWO reactor. 
Operation without plugging of the SCWO reactor. 
Operation without erosion of the pressure control valve. 

- Destruction of Schedule 2 compounds. 
Characterize all operability issues to determine their causes and impact on the full-scale 
design. 
Confirm and supplement Demonstration II process effluent characterization. 

• Improve the monitoring of effluent quality and develop an effective control strategy with 
respect to Schedule 2 compounds and organic carbon destruction. 

The TW-SCWO testing is being conducted with feeds consisting of agent hydrolysates (or 
simulated agent hydrolysates) and energetics hydrolysates. The Optimization Testing 
occurred from early March 2001 to early April 2001 on the TW-SCWO equipment that was 
used in Demonstration II. Modifications were then made to the existing system to better 
represent the full-scale design for Blue Grass. The Long Term Operability testing was 
initiated, using the modified TW-SCWO system in October 2001. This testing will be 
completed by February 2002. 

c. Evaporator/Crystallizer 

The Evaporator/Crystallizer is used to concentrate the SCWO effluent, by evaporation, in the 
full-scale system. The Evaporator/Crystallizer testing will occur at the vendor's facility and 
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with a pilot-scale unit that will be located along with the TW-SCWO in DPG, Utah. The 
specific objectives of the testing include the following: 

Determine critical design parameters for the full-scale evaporator/crystallizer, including: 
Maximum salt concentration in evaporator/crystallizer effluent. 

- Filterability of salt crystals and solids in the evaporator/crystallizer effluent. 
- Operating parameters for the filter press. 

• Demonstrate the ability of the evaporator/crystallizer to operate as proposed for full­
scale. 

Lab testing will be conducted on actual TW-SCWO effluent to determine the critical design 
parameters. In addition, an Evaporator/Crystallizer pilot-scale unit will be tested with actual 
effluent from the TW-SCWO at DPG, Utah. This testing will occur concurrently with the 
TW-SCWO, which will be completed by February 2002. 

d. Gas Phase Chemical Reduction™ (GPCRTM) 

Metal parts, dunnage, solid process wastes, and gaseous emissions from the neutralization 
process are processed in the TRBP/GPCR™. Four tests were required as part of the 
Engineering Design Studies for these unit operations. These tests included analytical 
methods development, explosivity tests, metallurgy tests, and elastomer tests. 

· (1) GPCR™ Analytical Methods Development 

The GPCR™ Analytical Methods Development focused on validating agent sampling and 
process monitoring techniques from the GPCR™ product gas that can be used in full-scale 
operations. This work also validated a method for the sampling and analysis of GPCR™ for 
selected Schedule 2 compounds and specific process-related breakdown products. This 
testing was conducted at Southwest Research Institute in San Antonio, Texas. The specific 
objectives of the testing included the following: 

Develop and validate methods for sampling and analysis of agent (GB, VX, and HD) in 
GPCR™ product gas. 

• Validate the safe and effective use of the MINICAMS® for continuous monitoring of 
agent (GB, VX, and HD) in GPCR™ product gas. 
Develop and validate methods for sampling and analysis of Schedule 2 Compounds 
(resulting from GB, VX, and HD) in GPCR™ product gas. 

• Develop the information necessary to support acceptance/approval of the validated 
methods. 

The testing was conducted with GB, VX, HD and non-agent compounds. The GPCR™ 
Analytical Methods Development was initiated in late June 2001 and was completed in 
October 2001. 
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(2) GPCR™ Explosivity Testing 

The GPCR™ explosivity testing was conducted to obtain test data to design the full-scale 
TRBP so that it could handle residual energetics. These tests were conducted at the Holston 
Army Ammunition Plant, Tennessee. The specific test objective was to: 

• Develop the data necessary to design the TRBP to process residual energetics from the 
munitions disassembly process. 

The testing was conducted with seven different types of energetics and propellant found in 
the Blue Grass stockpile. Temperature and pressure profiles were generated for each 
energetic and heating rate in the hydrogen environment. The GPCR™ Explosivity Testing 
was completed in early August 2001. 

(3) GPCR™Metallurgy Testing 

The GPCR™ Metallurgy Testing was conducted to expose selected metal alloys to the 
conditions expected in the TRBP and GPCR™ reactor. These tests were necessary to 
determine the appropriate materials of construction for the full-scale TRBP and GPCR™ 
reactor. The metallurgy testing was conducted at the University of Toronto in Canada. The 
specific test objectives were as follows: 

• Determine the appropriate materials of construction for the full-scale TRBP and reactor. 
Determine (estimate) the expected TRBP and reactor required maintenance (type and 
frequency). 

The GPCR™ Metallurgy Testing was completed in mid-September 2001. 

(4) GPCR™Elastomer Testing 

The GPCR™ Elastomer Testing was conducted to expose different elastomers to aqueous 
and gaseous environments to determine the effects on the elastomers. These tests were 
conducted at the Southwest Research Institute, San Antonio, Texas. The specific test 
objectives were as follows: 

Determine the appropriate elastomers for the full-scale system. 
Determine (estimate) the expected elastomer life. 

The testing was conducted with test coupons made of three types of elastomers selected for 
their chemical resistance. The test coupons were exposed to the GPCR™ process water and 
the GPCR™ process gas. Each exposure test lasted 500 hours. The GPCR™ Elastomer 
Testing was initiated in July 2001 and was completed in early September 2001. 
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e. Schedule 

Initial test plans for the EcoLogic/Foster Wheeler/Kvaerner EDS testing were submitted in 
January 2001, and were finalized in June. Test preparations were made by coordinating 
efforts with the test sites, the state environmental offices in which the tests were conducted, 
the Treaty Compliance Office, and sampling and analysis contractors in order to maximize 
the success of the program. Testing was initiated in March 2001 and is ongoing. All tests 
have been completed with the exception of the TW-SCWO and the Evaporator/Crystallizer, 
which will be completed by February 2002. Where testing has been completed, test reports 
have been provided by the Technology Providers. 

3. Engineering Design Package 

AEA Technology/CH2MHill and EcoLogic/Foster Wheeler/K vaerner are generating an 
Engineering Design Package for the Blue Grass Chemical Demilitarization Facility 
(BGCDF) only. The Initial Engineering Design Packages were submitted to PMACWA on 
June 29, 2001. The Draft Engineering Design Packages were submitted to PMACWA on 
September 28, 2001. Design presentations to the independent evaluators, including the 
National Research Council, Mitretek, Army Materiel Systems Analysis Activity (AMSAA), 
and the Cost Analysis Improvement Group (CAIG) were conducted after the receipt of each 
submittal. Design reviews with PMACW A were also conducted after each submittal and 
changes are being made to these packages as a result. The Final Engineering Design 
Packages will be submitted to PMACWA in December 2001. PMACWA will use the final 
design packages to conduct design and PHA assessments to· develop cost and schedule 
estimates. The life cycle. cost and schedule estimates will be available in April 2002. 

IV. ACQUISITION ACTIVITIES 

A. Colorado 

Current acquisition activities for Colorado include preparation of a request for proposal 
(RFP) for a pilot plant and development of a life cycle cost and schedule to support the 
technology decision. 

The current acquisition strategy for the Pueblo Chemical Depot involves releasing a request 
for proposal after a technology decision has been made. This will allow the statement of 
work to reflect the actual technology chosen to be built and operated at the site. PMACW A 
has continued to make use of the documentation and strategies established under the Joint 
Program Manager for Chemical Demilitarization (PMCD)/ACWA Acquisition Working 
Group when the strategy was to build one RFP that could satisfy any technology decision. 

PMACW A has also developed life cycle costs and schedules for the two alternative 
technologies (neutralization followed by supercritical water oxidation and neutralization 
followed by biotreatment) being considered for piloting at Pueblo. These life cycle costs and 
schedules are currently going through an independent review and will be submitted for 
consideration to the Defense Acquisition Board (DAB) to support the technology decision. 
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B. Kentucky 

With the completion of Demonstration II Testing, design and planning of a pilot destruction 
facility at Blue Grass Army Depot has begun. The four alternative technologies, that 
successfully completed demonstration have been included in the ACW A EIS for piloting an 
alternative technology at four potential sites, which include Blue Grass, Kentucky3

• 

Engineering Design Studies of the alternative technologies have started for the preparation of 
Blue Grass Engineering Design Packages, which will support the Defense Acquisition Board 
technology selection and any required environmental permit applications. 

ACWA continues its communications and participation with the Kentucky Citizens' 
Advisory Commission (CAC) on a routine basis. ACW A has presented briefings at many of 
the CAC meetings to keep the CAC informed on the status of the program and the specifics 
of the alternative technologies. The CAC holds regularly scheduled meetings, which are 
open to the public, to address the many issues and concerns of the community relative to the 
alternative technologies. 

All of these efforts within ACWA and at Kentucky are being focused to provide the Defense 
Acquisition Board with the necessary information to make a technology selection for Blue 
Grass in the summer of 2002. 

V. ENVIRONMENTAL ACTIVITIES 

A. National Environmental Policy Act (NEPA) 

The NEPA sets forth policy, responsibilities and procedures for integrating environmental 
considerations into federal actions. In accordance with NEPA, the ACW A program published 
a Program Draft Environmental Impact Statement (EIS) on May 11, 2001. The purpose of 
the ACW A Program EIS is to assess the potential impacts of the design, construction and 
operation of one or more pilot test facilities for assembled chemical weapon destruction 
technologies at one or more chemical weapons stockpile sites, potentially simultaneously 
with any existing demilitarization programs and schedules at these sites. Publication of the 
Draft EIS started a 45-day comment period. 

PMACW A held a series of public meetings to receive comments on the draft document. The 
Public meetings were held at: Anniston Army Depot in Alabama, Pine Bluff Arsenal in 
Arkansas, Pueblo Chemical Depot in Colorado, and Blue Grass Army Depot in Kentucky. 
At the request of citizens, special interest groups, and the EPA, the Deputy Assistant 
Secretary of the Army extended the public comment period for 45 additional days. 

PMACWA received approximately 974 comments on the Draft EIS. These comments are 
now being reviewed and will be addressed in the Final EIS; which will be published in early 
2002. 

30nly three technologies, neutralization followed by supercritical water oxidation, electrochemical oxidation, 
and neutralization followed by transpiring wall supercritical water oxidation and GPCR™ are being considered 
for Blue Grass, Kentucky. 
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B. Resource Conservation and Recovery Act (RCRA) 

The RCRA regulates the handling, storage, treatment, and disposal of hazardous waste. A 
RCRA permit is required for the treatment, long-term storage, and disposal of hazardous 
waste. 

PMACW A will be required to obtain RCRA permits prior to facility construction for the 
technologies proposed for the destruction of the chemical weapons stockpiles at Pueblo 
Chemical Depot in Colorado and Blue Grass Army Depot in Kentucky. 

Public Law 106-398 limits the technologies to be considered for Pueblo Chemical Depot to 
those demonstrated before May 1, 2000; therefore, only two of the ACW A technologies are 
in consideration for Pueblo Chemical Depot: 

Neutralization followed by biotreatment. 
Neutralization followed by supercritical water oxidation. 

Three of the ACWA technologies are in consideration for the Blue Grass Army Depot. 

Neutralization followed by supercritical water oxidation. 
Electrochemical oxidation. 
Neutralization followed by transpiring wall supercritical water oxidation and gas phase 
chemical reduction. · 

Draft RCRA permit applicatiOJi!S have been prepared for th,c two ACWA technologies being 
considered for the Pueblo Chemical Depot. Both RCRA applications support the current 
level of design for the Pueblo site. As the technology engineering designs approach a 
complete effort, the RCRA applications will be updated to reflect the full design. 

Although the RCRA permit applications for the three technologies being considered at Blue 
Grass Army Depot have not been prepared, reviews of the designs have been ongoing. 
Preparation of the Blue Grass Army Depot RCRA permit will not begin until after the 
technology selection process has been completed, which is expected to be in the summer of 
2002. 

C. Environmental Working Integrated Product Teams 

PMACW A is tri-chairing a Colorado Environmental WIPT with the Program Manager for 
Chemical Demilitarization (PMCD) and the Colorado Department of Public Health and 
Environment (CDPHE). Other members include representatives from the Pueblo Chemical 
Depot (PCD), Environmental Protection Agency (EPA) Region 8, and the Army Corps of 
Engineers. The mission of this WIPT is to expedite the planning, development, and 
implementation of the environmental permitting process for a destruction facility at Pueblo, 
Colorado. The WIPT meets approximately every six weeks with meetings rotated between 
Pueblo, Colorado; CDPHE headquarters in Denver, Colorado; and Edgewood, Maryland. 

18 



Asse1nbled Chemical Weapons Assessment 2001 Annual Report 

A key area of discussion has been the initiation of infrastructure projects at PCD that would 
be required regardless of the ultimate technology decision. To that end, CDPHE and EPA 
Region 8 have granted tentative approval to begin certain non-technology-specific 
infrastructure projects prior to a technology decision. Contracts for some of this work are 
already underway. The WIPT is also pursuing the possibility of additional construction 
projects that could be started once a technology decision is made, but prior to the approval of 
the RCRA permit. 

To make the process as transparent as possible to the public, sharing of information outside 
of the WIPT with members of the public is a key goal. To that end, the WIPT has developed 
a Community Involvement Plan that lays out numerous ways information is exchanged with 
the public. These include mailings, updates in PCD newsletters and providing information 
on the CDPHE web site. To go one step beyond simply providing information to the public, 
all WIPT meetings are announced in the Pueblo Chieftain, the local newspaper, and are open 
to the public. Opening the WIPT meetings to the public has facilitated the exchange of 
information between the organizations involved in preparation of the permit application and 
the public. 

A similar WIPT has been formed in Kentucky to address environmental permitting issues for 
a destruction facility at Blue Grass, Kentucky. This team is tri-chaired by PMACWA, 
PMCD, and the Kentucky Department for Environmental Protection. Other organizations 
supporting the Kentucky WIPT include representatives from EPA Region 4, Blue Grass 
Army Depot, Blue Grass Chemical Activity, and Madison County. The Kentucky WIPT also 
developed a community involvement plan, similar to the plan developed by the Colorado 
WIPT, to encourage public participation at its meetings, held approximately every two to 
three months. As part of that plan, the WIPT meetings are open to the public. They are 
announced in the Richmond Register and other regional newspapers. 

VI. NATIONAL RESEARCH COUNCIL (NRC) 

The NRC Committee on Review and Evaluation of Alternative Technologies for 
Demilitarization of Assembled Chemical Weapons: Phase 2 (ACW II Committee) continues 
to support the Assembled Chemical Weapons Assessment Program as required by Public 
Law 105-261 (1999). This support entails comprehensive, independent, scientific, and 
technical evaluations of processes other than incineration that may be used to destroy 
assembled chemical weapons at U.S. storage sites. The evaluations are divided into three 
tasks. For the first task, the NRC is to review and evaluate demonstration test results for 
three technologies that have previously passed the PMACW A threshold (Go-No Go) criteria 
and that have been selected for demonstration testing (Demonstration II). Based on its 
findings, the NRC is to determine whether each of the technologies is ready to proceed to the 
next stages of engineering development. Tasks 2 and 3 involve assessments of Engineering 
Design Packages for previously demonstrated technologies that could be suitable for 
implementation at weapons storage sites in Pueblo, Colorado or Blue Grass, Kentucky. The 
results of each task will be presented in an individual NRC report. The reports concerning 
the site-specific engineering design packages are expected to play a critical role in the DOD 
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Records of Decision for the selection of a technology for chemical agent destruction at 
Pueblo and Blue Grass. 

The NRC ACW II Committee consists of 14 scientists and engineers that are recognized for 
their distinguished work in chemical process engineering, safety and risk analysis, 
environmental waste management, biochemical engineering, hazardous waste treatment, 
energetics, and public involvement. The committee chair is Dr. Robert Beaudet who chaired 
the former ACW I Committee. Approximately two thirds of the members of the initial ACW 
Committee were nominated and approved by the NRC to serve on the ACW II Committee. 
The ACW I Committee provided the first NRC reports on alternative technologies for 
destroying assembled chemical weapons. 

The ACW II Committee has met five times during the current year for the purposes of 
technical discussions, report development, and updates from the PMACW A technical team 
and its consultants. In addition to committee meetings, members have made visits to testing 
sites to observe operational units, and participated in engineering reviews conducted by 
ACWA for each of the technology providers. The committee's findings are based on 
intensive studies of the test results, operational logs, and engineering diagrams supplied by 
the technology providers and on the technical discussions taking place at the reviews or 
during a site visit. Committee representatives attend and make a presentation of the .NRC 
activities at all of the ACW A Dialogue meetings. 

The Committee's first report, Analysis of Engineering Design Studies for Demilitarization of 
Assembled Chemical Weapons at Pueblo Chemical Depot, was presented to PMACW A on 
August 23, 2001 and released to the public on August 28, 2001. The second report, 
Evaluation of Demonstration Test Results of Alternative Technologies for Demilitarization of 
Assembled Chemical Weapons: A Supplemental Review for Demonstration II was presented 
to PMACWA on October 4, 2001 and released to the public in November 2001. The 
executive summaries for both reports, as written and published by the NRC, can be found in 
Appendices B and C of this report. Electronic versions of both full reports are available on 
the National Academies website at http://www.national-academies.org. 

The report containing the technology evaluations for Blue Grass, Kentucky is expected to be 
completed in May 2002, approximately one month prior to the expected Record of Decision. 
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Dialogue on Assembled Chemical Weapons Assessment 
List of Participants 

James Bryant 
(Alternate for G. Hardy) 
Chief, Government Facilities Section 
Alabama Dept. of Environmental Management 
1751 Congress W.L. Dickinson Drive 
Montgomery, AL 36109-2608 
334-271-7738 (telephone) 
334-279-3050 (fax) 
jlb@adem.state.al.us 

Kathryn Cain 
Director of Operations 
U.S. Army 
Pueblo Chemical Depot 
45825 Highway 96 East 
Pueblo, CO 81006-9330 
719-549-4201 (telephone) 
719-549-4318 (fax) 
krcain@pcd-emhl.pcd.army.mil 

David Christian 
Serving Alabama's Future Environment 
1302 Noble Street, Suite 3A 
Lyric Square 
Anniston, AL 3620 I 
256-237-0317 (telephone) 
256-237-0325 (fax) 
oxian@wwisp.com 

Daniel Clanton 
Engineering Supervisor 
Active Sites Branch 
Hazardous Waste Division 
Arkansas Dept. of Environmental Quality 
8001 National Drive 
Little Rock, AR 72209 
501-682-0834 (telephone) 
501-682-0565 (fax) 
clanton@adeq.state.ar.us 
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Ralph Collins 
Deputy Commissioner 
Natural Resources 
Kentucky Dept. for Environmental Protection 
14 Reilly Road 
Frankfort, KY 4060 I 
502-564-2150 (telephone) 
502-564-4245 (fax) 
ralph.collins@mail.state.ky.us 

Elizabeth Crowe 
(Alternate for C. Williams) 
Chemical Weapons Working Group 
200 Short St., Suite 7 
Berea, KY 40403 
859-986-0868 (telephone) 
859-986-2695 (fax) 
kefcrowe@acs.eku.edu 

Carl Daly 
(Alternate for EPA) 
Environmental Engineer 
U.S. Environmental Protection Agency 
Region VIII 
999 18th Street - Suite 500 
Denver, CO 80202-2466 
303-312-6416 (telephone) 
303-312-6064 (fax) 
daly.carl@EPAMAIL.EPA.GOV 

Dennis Downs 
Director 
Division of Solid and Hazardous Waste 
Utah Dept. of Environmental Quality 
288 North 1460 West 
Salt Lake City, UT 84114-4880 
801-538-6170 (telephone) 
801-538-6715 (fax) 
eq shw. ddowns@email. state. ut. us 
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Joe Elliott 
(Alternate for D. Maddox) 
Project Engineer 
Blue Grass Army Depot 
ATTN: SIOBG-MO (Bldg. 219/Elliott) 
SMABG-10-EN (Bldg.Sl4/Elliott) 
2091 Kingston Highway 
Richmond, KY 40475-5070-5060 
859-625-6021 (telephone) 
859-625-6409 (fax) 
elliott.joe@bluegrass.army.mil 

Pamela Ferguson 
Indiana Citizens' Advisory Commission 
RR#4, Box 292 B 
Rockville, IN 47872 
765-569-3440 (telephone) 
765-569-3362 (fax) 
jpaaj@ticz.com 

Wm. Gerald Hardy 
Chief 
Land Division 
Alabama Dept. of Environmental Management 
1400 Coliseum Blvd. 
Montgomery, AL 361 JO 
334-271-7732 (telephone) 
334-279-3050 (fax) 
wgh@adem.state.al.us 

Kay Harker 
(Alternate for R. Collins) 
Manager of Planning & Program 
Coordination Branch 
Commissioner's Office 
Dept. of Environmental Protection 
14 Reilly Road 
Frankfort, KY 40601 
502-564-2150 (telephone) 
502-564-4245 (fax) 
harker@mdep.ru .state.ky. us 
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U.S. Environmental Protection Agency 
Region IV 
61 Forsyth Street 
Atlanta, GA 30303 
404-562-8499 (telephone) 
404-562-8439 (fax) 
hazen.hugh@epa.gov 

Douglas Hindman 
Co-Chair 
Kentucky Citizens' Advisory Commission 
3 00 Center Street 
Berea, KY 40403-1735 
859-985-0022 (telephone) 
859-985-1515 (fax) 
psyhindm@acs.eku.edu 

Worley Johnson 
Co-Chair 
Kentucky Citizens' Advisory Commission 
'Dept. of Environmental Science 
Eastern Kentucky University 
219 Dizney Building 
Richmond, KY 40475-3135 
859-622-1940 (telephone) 
859-625-1502 (fax) 
worley.johnson@eku.edu 

Karyn Jones 
Chair 
G.A.S.P. 
Post Office Box 2693 
Hermiston, OR 97838 
541-567-6581 (telephone) 
541-567-6581 (fax) 
karynj@oregontrail.net 

Cindy King 
Utah Chapter Sierra Club 
2963 South 2300 East 
Salt Lake City, UT 84109 
801-486-9848 (telephone) 
801-467-9296 (fax) 
cynthia _king_ 84109@yahoo.com 
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Steve Konkel 
(Alternate for W. Johnson) 
Dept. of Environmental Health Science 
Eastern KY University 
Dizney Building, Room 220 
521 Lancaster A venue 
Richmond, KY 40475 
859-622-6343 (telephone) 
859-622-1939 (fax) 
steve.konkel@eku.edu 

Irene Kornelly 
President 
Kornelly and Associates 
Colorado Citizens' Advisory Commission 
4015 Loring Circle South 
Colorado Springs, CO 80909 
719-591-5157 (telephone) 
719-591-1305 (fax) 
ikornelly@pcisys.net 

Thomas Linson 
Branch Chief 
Indiana Dept. of Environmental Management 
100 North Senate A venue 
Post Office Box 6015 
Indianapolis, IN 46206-6015 
317-232-3292 (telephone) 
317-232-3403 (fax) 
tlinson@dem.state.in. us 

Dane Maddox 
Director, Business Management 
Blue Grass Anny Depot 
2091 Kingston Highway (Bldg. 219/Maddox) 
Richmond, KY 40475-5070 
859-625-6319 (telephone) 
859-625-6409 (fax) · 
maddox.dane@bluegrass.army.mil 

Catheiine Massimino 
(Alternate for EPA) 
Senior RCRA/Superfund Technical Specialist 
Region X 
U.S. Environmental Protection Agency 
1200 SixthAvenue-WCM-127 
Seattle, WA 98270 
206-553-4153 (telephone) 
206-553-8509 (fax) 
massimino.catherine@epamail.epa.gov 
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Sara Morgan 
Citizens Against Incineration at Newport 
Rt. 1, Box 159 
Montezuma, IN 47862 
765-498-4472 (telephone) 
765-569-3325 (fax) 

Don Morrow 
(Alternate for W. Stites) 
Adjutant General 
Arkansas National Guard 
Camp Joseph T. Robinson, Bldg. 6000 
North Little Rock, AR 72199-9600 
501-212-5001 (telephone) 
501-212-5009 (fax) 
don.morrow@ar.ngb.army.mil 

Wanda Munn 
Oregon Citizens' Advisory Commission 
1104 Pine Street 
Richland, WA 99352 
509-943-4391 (telephone) 
509-943-4391 (fax) 
wimunn@aol.com 

John Nunn 
Co-Chair 
Maryland Citizens' Advisory Commission 
Post Office Box 141 
Worton, MD 21678 
410-778-5968 (telephone) 
410-778-0809 (telephone) 
410-778-6004 (fax) 

Sue Oliver 
(Alternate for W. Thomas) 
Senior Hazardous Waste Specialist 
Chemical Demilitarization Program 
Oregon Department of Environmental Quality 
256 East Hurlburt, Suite 105 
Hermiston, OR 97838 
541-567-8297 (telephone) 
541-567-4741 (fax) 
oliver. sue@deq. state. or. us 
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Bob Palzer 
Chair 
Sierra Club Air Committee 
501 Euclid Street 
Ashland, OR 97520 
541-482-2492 (telephone) 
541-482-0152 (fax) 
bob.palzer@sierraclub.org 
palzer@mind.net 

Michael Parker 
Program Manager 
PM Assembled Chemical 
Weapons Assessment 
CDR USA SBCCOM 
ATTN: AMSSB-DC (Mike Parker E5101) 
5183 Blackhawk Road 
Aberdeen Proving Ground, MD 21010-5424 
410-436-4364 (telephone) 
410-436-5398 (fax) 
michael. parker@s bccom.apgea.arrny .mil 

William Pehlivanian 
Deputy Program Manager 
PM Assembled Chemical 
Weapons Assessment 
CDR USA SBCCOM 
ATTN: AMSSB-PM-ACWA 
(Bill Pehlivanian E5 l 83) 
5183 Blackhawk Road 
Aberdeen Proving Ground, MD 21010-5424 
410-436-3498 (telephone) 
410-4 3 6- 1992 (fax) 
william. pehlivanian@sbccom.apgea.army.mil 

Sonya Sasseville 
Acting Chief for the Permits Branch 
Permits and State Programs Division 
Office of Solid Waste 
U.S. Environmental Protection Agency 
1200 Pennsylvania Ave., NW 
Mail Code 5303W 
Washington, DC 20560 
703-308-8648 (telephone) 
703-308-8638 (fax) 
sasseville.sonya@epa.gov 
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Berea, KY 40403 
859-986-9341 (telephone) 
859-985-3914 (fax) 
schindlers@snapp.net 

Rodney Skeen 
Chemical Engineer 
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Special Sciences Resources Program 
Confederated Tribes of Umatilla 
Post Office Box 638 
Pendleton, OR 97801 
541-966-2413 (telephone) 
541-278-5380 (fax) 
rodskeen@ctuir.com 

George Smith 
Alabama Citizens' Advisory Commission 
31 7 Sky Drive 
Anniston, AL 36207 
256-236-8006. (telephone) 
256-236-2968 (telephone) 
256-236-8086 (fax) 
rsmith4 l@mindspring.com 

Joan Sowinski 
Federal Facilities Program Manager 
Hazardous Materials & Waste 
Management Division 
Colorado Dept. of Public 
Health & Environment 
4300 Cherry Creek Drive South 
Denver, CO 80246-1530 
303-692-3359 (telephone) 
303-759-5355 (fax) 
joan.sowinski@state.co.us 

Wesley Stites 
Arkansas Citizens' Advisory Commission 
Associate Professor of Biochemistry 
University of Arkansas 
Dept. of Chemistry & Biochemistry 
Fayetteville, AR 72701-1201 
501-575-7478 (telephone) 
501-575-4049 (fax) 
wstites@uark.edu 
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Debra Strait 
(Alternate to K. Cain) 
Chief, Chemical Division 
Team Leader, Lab and Monitoring 
U.S. Army Pueblo Chemical Depot 
45825 Highway 96 East 
Pueblo, CO 81006-9330 
719-549-4273/4357 (telephone) 
719-549-4582 (fax) 
dastrait@pcd-emhl.pcd.army.mil 

Michael Svizzero 
(Alternate for EPA) 
U.S. Environmental Protection Agency 
401 M Street, NW 
Washington, DC 20460 
703-308-0046 (telephone) 
703-308-8638 (fax) 
svizzero.michael@epamail.epa.gov 

John Swartout 
(Alternate for I. Kornelly) 
Senior Policy Analyst 
Office of the Governor 
State of Colorado 
136 State Capitol 
Denver, CO 60203 
303-866-6338 (telephone) 
303-866-6368 (fax) 
john.swartout@state.co.us 

Wayne Thomas 
Administrator 
Chemical Demilitarization Program 
Oregon Dept. of Environmental Quality 
256 East Hurlburt, Suite 105 
Hermiston, OR 97838 
541-567-8297 (telephone) 
541-567-4741 (fax) 
THOMAS.Wayne@deq.state.or.us 

Ross Vincent 
Senior Policy Advisor 
Sierra Club 
PMB #300 
1829 South Pueblo Boulevard 
Pueblo, CO 81005-2105 
719-561-3117 (telephone) 
253-295-0998 (fax) 
ross.vincent@sierraclub.org 
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Pat Wakefield 
(Alternate for A. Winegar) 
Director Treaty & Chemical Demilitarization 
Office of Asst. Secretary of Defense for 
Chemical/Biological Defense 
3050 Defense Pentagon, Room 3C257 
Washington, DC 20301-3050 
703-695-9488 (telephone) 
703-695-0476 (fax) 
patrick. wakefield@osd.mil 

Paul Walker 
Legacy Program Director 
Global Green USA 
1025 Vermont Avenue, NW, Suite 300 
Washington, DC 20005-6303 
202-879-3181 (telephone) 
202-879-3182 (fax) 
pwalker@globalgreen.org 

Chip Ward 
(Alternate for C. King) 
West Desert HEAL 
Post Office Box 1005 
Grantsville, UT 84029 
801-715-6740 (telephone) 
801-715-6767 (fax) 
wardchip@hotmail.com 

Craig Williams 
Spokesperson 
The Chemical Weapons Working Group 
Kentucky Environmental Foundation 
200 Short St., Suite 7 
Berea, KY 40403 
859-986-7565 (telephone) 
859-986-2695 (fax) 
kefwilli@acs.eku.edu 

Jane Williams 
(Alternate for B. Palzer) 
California Commission Against Toxics 
Post Office Box 845 
Rosamond, CA 93560 
661-256-0968 (telephone) 
661-256-0674 (fax) 
dcapjane@aol.com 
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State of Utah 
324 South State, Suite 500 
Salt Lake City, UT 84111 
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Analysis of Engineering Design Studies for Demilitarization of 
Assembled Chemical Weapons at Pueblo Chemical Depot 

Executive Summary 

The Program Manager for Assembled Chemical Weapons Assessment (PMACWA) of the 
Department of Defense (DOD) requested the National Research Council (NRC) to assess the 
engineering design studies (EDS) developed by Parsons/Honeywell and General Atomics for 
a chemical demilitarization facility to completely dispose of the assembled chemical 
weapons at the Pueblo Chemical Depot in Pueblo, Colorado. To accomplish the task, the 
NRC formed the Committee on Review and Evaluation of Alternative Technologies for the 
Demilitarization of Assembled Chemical Weapons: Phase 2 (ACW II Committee). This 
report presents the results of the committee's scientific and technical assessment, which will 
assist the Office of the Secretary of Defense in selecting the technology package for 
destroying the chemical munitions at Pueblo. The record of decision (ROD) for selecting the 
technology package is expected in the second half of2001. 

The committee evaluated the engineering design packages proposed by the technology 
providers and the associated experimental studies that were performed to validate unproven 
unit operations. A significant part of the testing program involved expanding the technology 
base for the hydrolysis of energetic materials associated with assembled weapons. This 
process was a concern expressed by the ACW I Committee in its original report in 1999. The 
present study took place as the experimental studies were in progress. In some cases, tests 
for some of the supporting unit operations were not completed in time for the committee to 
incorporate results into its evaluation. In those cases, the committee identified and discussed 
potential problem areas in these operations. Based on its expertise and it aggressive data­
gathering activities, the committee was able to conduct a comprehensive review of the test 
data that had been completed for the overall system design. 

This executive summary is divided into four sections. The first section provides historical 
background for the DOD's program for chemical demilitarization and NRC's involvement 
The next section shows the statement of task for the ACW II Committee's studies. The third 
section briefly describes the technologies and test programs assessed in this report, and the 
final section presents the committee's general findings. Detailed findings and 
recommendations found in the chapters relating to the individual technologies are not 
repeated here, but they may be found at the end of each chapter. 

Historical Background 
The U.S. Army is in the process of destroying the United States' stockpile of aging chemical 
weapons, which is stored at eight locations in the continental United States and on Johnston 
Atoll in the Pacific Ocean. The deadline for completing the destruction of these weapons, as 
specified by the Chemical Weapons Convention (CWC) international treaty, is April 29, 

B-1 



Assembled Chemical Weapons Assessment 2001 Annual Report 

2007. Originally, the Army selected incineration as the preferred baseline destruction 
technology, and it currently operates two incineration facilities--one on Johnston Atoll and 
one at the Deseret Chemical Depot near Tooele, Utah. The Johnston Atoll Chemical Agent 
Disposal System completed destruction of the stockpile on Johnston Island in late 2000, and 
plans for closure of the facility are under way4

. Similar baseline incineration system 
facilities were planned for all of the remaining storage sites. However, incineration has met 
with public and political opposition. In response to this opposition, neutralization processes 
(based on the hydrolysis of chemical agent using either water or sodium hydroxide solution) 
have been developed to destroy the chemical agents stored in bulk containers at Aberdeen, 
Maryland, and Newport, Indiana. For the remaining sites, where munitions containing both 
chemical agent and energetic materials (i.e., assembled chemical weapons) are stored, 
incineration is still the planned approach for destruction. In late 1996, however, Congress 
enacted Public Law I 04-201, which instructed DOD to "conduct an assessment of the 
chemical demilitarization program for destruction of assembled chemical munitions and of 
the alternative demilitarization technologies and processes (other than incineration) that 
could be used for the destruction of the lethal chemical agents that are associated with these 
munitions." 

Another law, Public Law I 04-208, required a new program manager (the Program Manager 
for Assembled Chemical Weapons Assessment) to "identify and demonstrate not less than 
two alternatives to the baseline incineration process for the demilitarization of assembled 
chemical munitions." In addition, the law prohibited any obligation of funds for the 
construction of incineration facilities at two storage sites-Lexington/Blue Grass, Kentucky, 
and Pueblo, Colorado--until the demonstrations were completed and an assessment of the 
results had been submitted to Congress by DOD. 

As a result of Public Laws 104-201 and 104-208, DOD created the Assembled Chemical 
Weapons Assessment (ACWA) program. To ensure public involvement in the program, the 
program manager for ACWA (PMACWA) enlisted the Keystone Center-a nonprofit, 
neutral facilitation organization-to convene a diverse group of interested stakeholders, 
called the Dialogue on ACW A (or, simply, the Dialogue), who would be intimately involved 
in all phases of the program. The 35 members of the Dialogue include representatives of the 
affected communities, national citizen groups such as the Sierra Club, state regulatory 
agencies, affected Native American tribes, the Environmental Protection Agency, and DOD. 

The PMACW A established an elaborate program for evaluating and selecting technologies 
that would be appropriate for destroying the stockpile at Pueblo Chemical Depot and Blue 
Grass Chemical Depot. The selection process is described in detail in the 1999 NRC report 
Review and Evaluation of Alternative Technologies for the Demilitarization of Assembled 
Chemical Weapons. Six technology packages were originally considered for the 
demonstration tests. Three of these technologies underwent demonstration testing in the first 
round (Demonstration I) and two technology packages survived as candidates for the 
destruction of chemical weapons at the Pueblo Chemical Depot: those of General Atomics 
and Parsons/Honeywell. In Public Law 105-261 (1999), Congress mandated as follows: 

4The stockpile on Johnston Island comprised 2,031 tons, or 6.4 percent, of the original 31,496 tons of chemical 
nerve and blister (mustard) agents in the U.S. stockpile. 
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"The program manager for the Assembled Chemical Weapons Assessment shall continue to 
manage the development and testing (including demonstration and pilot-scale testing) of 
technologies for the destruction of lethal chemical munitions that are potential or 
demonstrated alternatives to the baseline incineration program." It also directed that the 
Army continue its coordination with the NRC. The PMACW A subsequently initiated 
engineering design studies (EDSs) for the two technologies that successfully completed 
demonstration testing. The purpose of this EDS phase is to (I) support the development of a 
Request for Proposal (RFP) for a pilot facility; (2) support the certification decision of the 
Under Secretary of Defense for Acquisition and Technology, as directed by Public Law 105-
261; and (3) support documentation required for the National Environmental Policy Act 
(NEPA) and the data required for a permit under the Resource Conservation Act (RCRA). 
Each EDS comprises two parts: an engineering design package (EDP) and the results of 
experimental studies conducted to generate required data that were not obtained during the 
demonstration test phase. 

In response to Public Law 104-201, which required that DOD coordinate its efforts with the 
NRC in assessing alternatives to incineration, PMACW A asked the NRC to evaluate each of 
the seven technologies that had passed DOD's initial screening. The Committee on Review 
and Evaluation of Alternative Technologies for Demilitarization of Assembled Chemical 
Weapons (ACW I) Committee published its report in August 1999. That report found that 
the primary treatment processes eould decompose the chemical agents with destruction 
efficiencies of 99.9999. However, major concerns for each technology package remained, 
including the adequacy of secondary treatment of agent hydrolysates and the primary and 
secondary treatment of energetic materials contained in the chemical weapons. A 
supplemental report, requested by PMACW A to evaluate the actual demonstration tests for 
the three technologies that were considered to warrant further investigation, was published in 
February 2000. Two of the technologies, those of General Atomics and Parsons/Honeywell, 
were considered ready to proceed to an engineering design phase. Upon completion of the 
supplemental report, the ACW I Committee was dissolved. Subsequently, under the 
continuing mandate from Congress, the PMACW A requested that the NRC form a second 
committee (the ACW II Committee) to evaluate the engineering design packages (EDPs) and 
related tests for the engineering design studies for the Pueblo and Blue Grass Depots and to 
examine and evaluate the Demonstration II tests of three additional technologies. 

STATEMENT OF TASK 
The statement of task for the NRC ACW II Committee is shown below. The present report is 
the committee's response to Task 2, and will be produced in time to contribute to the Record 
of Decision (ROD) by the Office of the Secretary of Defense on a technology selection for 
the Pueblo site. The latter will occur following satisfaction of NEPA requirements. 

At the request of the DoD's Program Manager for Assembled Chemical 
Weapons Assessment (PMACWA), the NRC Committee on Review and 
Evaluation of Alternative Technologies for Demilitarization of Assembled 
Chemical Weapons will provide independent scientific and technical 
assessment of the Assembled Chemical Weapons Assessment (ACWA) 
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program. This effort will be divided into three tasks. In each case, the NRC 
was asked to perform a technical assessment that did not include 
programmatic (cost and schedule) considerations. 

Task 1 
To accomplish the first task, the NRC will review and evaluate the results of 
demonstrations for three alternative technologies for destruction of assembled 
chemical weapons located at U.S. chemical weapons storage sites. The 
alternative technologies to undergo demonstration testing are: the AEA 
Technologies electrochemical oxidation technology, the Teledyne 
Commodore solvated electron technology, and the Foster Wheeler and 
EcoLogic transpiring wall supercritical water oxidation and gas phase 
chemical reduction technology. The demonstrations will be performed in the 
June through September 2000 timeframe. Based on receipt of the appropriate 
information, including: (a) the PMACWA-approved Demonstration Study 
Plans, (b) the demonstration test reports produced by the ACW A technology 
providers and the associated required responses of the providers to questions 
from the PMACWA, and (c) the PMACWA's demonstration testing results 
database, the committee will: 

• perform an in-depth review of the data, analyses, and results of the unit 
operation demonstration tests contained in the above and update as 
necessary the 1999 NRC report, Review and Evaluation of Alternative 
Technologies for Demilitarization of Assembled Chemical Weapons 
(the ACW report) 

• determine if any of the AEA Technologies, Teledyne Commodore, and 
Foster Wheeler/EcoLogic technologies have reached a technology 
readiness level sufficient to proceed with implementation of a pilot­
scale program 

• produce a report for delivery to the PMACWA by July 2001 provided 
the demonstration test reports are made available by November 2000. 
(An NRC report delivered in March 2000 covered the initial three 
technologies selected for demonstration phase testing.) 

Task2 
For the second task, the NRC will assess the ACWA Engineering Design 
Study (EDS) phase in which General Atomics and Parsons/Honeywell 
(formerly Parsons/Allied Signal) will conduct test programs to gather the 
information required for a final engineering design package representing a 
chemical demilitarization facility at the Pueblo, Colorado stockpile site. The 
testing will be completed by September 1, 2000. Based on receipt of the 
appropriate information, including: (a) the PMACWA-approved EDS Plans, 
(b) the EDS test reports produced by General Atomics and 
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Parsons/Honeywell, (c) PMACWA's EDS testing database, and (d) the 
vendor-supplied engineering design packages, the committee will: 

• perform an in-depth review of the data, analyses, and results of the 
EDS tests 

• assess process component designs, integration issues, and overarching 
technical issues pertaining to the General Atomics and the 
Parsons/Honeywell engineering design packages for a chemical 
demilitarization facility design for disposing of mustard-only 
munitions 

• produce a report for delivery to the PMACWA by March 2001 
provided the engineering design packages are received by October 
2000 

Task3 
For the third task, the NRC will assess the ACWA EDS phase in which 
General Atomics will conduct test programs to gather the information required 
for a final engineering design package representing a chemical 
demilitarization facility at the Lexington/Blue Grass, Kentucky stockpile site. 
The testing will be completed by December 31, 2000. Based on receipt of the 
appropriate information, including: (a) the PMACWA-approved EDS Plans, 
(b) the EDS test reports produced by General Atomics, (c) PMACWA's EDS 
testing database, and ( d) the vendor-supplied engineering design package, the 
committee will: 

• perform an in-depth review of the data, analyses, and results of the 
EDS tests 

• assess process component designs, integration issues, and overarching 
technical issues pertaining to the General Atomics engineering design 
package for a chemical demilitarization facility design for disposing of 
both nerve and mustard munitions 

• produce a report for delivery to the PMACW A by September 2001 
provided the engineering design package is received by January 2001. 

Description of the Technology Packages 
The assembled chemical weapons at Pueblo contain only mustard agent and energetic 
materials. The operations required for their destruction include (1) unpacking and 
disassembling the weapons, (2) separation of agents, energetics, and metal parts, (3) 
destruction of agent and energetic hydrolysates, (4) decontamination of the metal parts, (5) 
destruction of the dunnage, and (6) treatment and disposal of all associated solid, liquid, and 
gaseous by-products. 

For both the General Atomics and the Parsons/Honeywell design packages, the primary 
treatment to destroy the agent and the energetic materials is hydrolysis with caustic. 
However, the hydrolysis products (hydrolysates) must be further treated before the final 
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products can be properly disposed of. For this secondary step, General Atomics proposes to 
use supercritical water oxidation (SCWO) and Parsons/Honeywell proposes to use 
biotreatment via immobilized cell bioreactors (ICBs). 

Both technology packages consist of multiple unit operations that work in sequence or 
concurrently to carry out all aspects of chemical weapons destruction. Both processes are 
designed to treat agent, energetic materials, metal parts (including munitions bodies), 
dunnage (e.g., wooden pallets and packing boxes used to store munitions), and nonprocess 
waste (e.g., plastic demilitarization protective ensemble (DPE) suits; the carbon from OPE 
suit filters and plant heating, ventilating, and air conditioning (HVAC) filters; and 
miscellaneous plant wastes). Each engineering design package (EDP) includes engineering 
drawings and documentation, a preliminary hazards analysis, and life-cycle costs and 
schedule for the technology to be implemented at the Pueblo Chemical Depot. Short 
descriptions are given below. More detailed descriptions of the unit operations for each 
technology are given in Chapters 3 and 4. 

General Atomics uses the acronym GATS (General Atomics total solution) to denote its 
technology process for the demilitarization of assembled chemical weapons. The following 
major operations are included: 

• A modified baseline disassembly process is used; however, cryofracture is used to 
open the projectile bodies to access the agent. The bodies are cooled to liquid 
nitrogen temperature and fractured. Then the metal parts are separated from the 
agent. 

· • Agents and energetiCs itre hydrolyzed in a bath reactor with caustic to form a 
hydrolysate. 

• Fuzes are digested in an energetics rotary hydrolyzer with caustic. 
• Munition bodies are decontaminated to a 5X condition by using an electrically 

heated discharge conveyor. 
• The dunnage is shredded and slurried. 
• All the resulting hydrolysates and the slurried dunnage are further treated with 

supercritical water oxidation (SCWO) to produce environmentally benign 
products. 

• System off-gases are processed through carbon filters. 

The unit operations tested during the EDS phase are the dunnage shredder hydrolysis system 
(DSHS), the energetic rotary hydrolyzer (ERH), and the supercritical water oxidation 
(SCWO) reactor. The testing of the SCWO reactor had not been completed when this report 
was prepared. 

The Parsons/Honeywell technology team uses the acronym WHEAT (water hydrolysis of 
explosives and agent technology) to denote its technology package for the demilitarization of 
assembled chemical weapons. It consists of the following main operations: 

• The Army's baseline disassembly process, with modifications, is used to separate 
agent, energetics, and metal parts. 
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• The solid heel or sludge that remains inside the munitions casing is washed out in 
the projectile rotary washout machine (RWM) using recirculated wash water 
through high-pressure water jets. 

• Bursters from the mortars and projectiles are fed into the burster washout machine 
(BWM) by a pick-and-place machine and processed in the BWMs to wash out all 
explosives. 

• The energetics rotary deactivator (ERD) receives fuzes, booster cups, and 
miscellaneous parts, and it heats them until they are deflagrated. 

• Agents and energetics are hydrolyzed in a bath reactor with caustic to form a 
hydrolysate. 

• Agent and energetics hydrolysates are diluted with water, mixed with inorganic 
nutrients, and fed to the ICBs, which contain aerobic microorganisms that will 
consume most of the organic content of the hydrolysates. 

• Biological processing, followed by evaporation/crystallization, converts the 
hydrolysis products to liquids or solids acceptable for discharge to the 
environment or liquids acceptable for recycling. Biological treatment is done in 
the ICBs. 

• Metal parts are all treated either in the batch metal parts treater (batch MPT) or 
the rotary metal parts treater (rotary MPT) to decontaminate metal parts to SX. 

• Dunnage is heat treated in the continuous steam treater (CST) to decontaminate it 
to SX. 

• Gas discharges from the plant are passed through catalytic oxidizer (CA TOX) 
units. Some of the gas streams are also passed through activated carbon filters. 

The ICB, the CST, the CATOX unit, and the projectile washout system were tested during 
EDS. However, the CST and the projectile washout operations were not finished at the time 
this report was prepared. 

The committee formed two working groups to perform in-depth evaluations of each EDP. 
As part of their efforts, the groups visited the EDS test sites at Aberdeen Proving Ground, 
Maryland; Dugway Proving Ground, Utah; and Deseret Chemical Depot, Utah. Committee 
members also attended PMACWA status-review meetings, which were held periodically, and 
a review meeting at Parsons/Honeywell in Pasadena, California, where both 
Parsons/Honeywell and General Atomics personnel described their EDPs and the results of 
ongoing tests. The technology providers and PMACW A staff kindly provided draft copies of 
reports as they were generated. The final EDPs were released in October 2000. 

In evaluating the general efficacy of the design plans for a chemical demilitarization facility 
suited to the Pueblo Chemical Depot and the readiness of each technology to go forward to 
the next level of pilot plant testing, the committee relied upon its knowledge of the proposed 
systems, available test results, aggressive data collection activities. and thorough review of 
the engineering design plans. 

General Findings 
General findings on the EDS phase of the ACW A program for the two technology packages 
evaluated in this report appear below. The general findings must be considered with 
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acknowledgment of the fact that some ACW A EDS testing was not completed in time for the 
committee to obtain final test results and that some process steps remain to be demonstrated 
on a pilot scale. Specific findings and recommendations for each technology package, as 
well as the PMACWA-sponsored investigations on hydrolysis of energetic materials, appear 
in the body of the report. The energetics hydrolysis test program is progressing at a pace 
satisfactory to meet the engineering requirements for construction of a disposal facility at 
Pueblo Chemical Depot. Issues surrounding the hydrolysis of neat tetryl, optimum 
granulation sizes, more complete characterization of hydrolysis products from aromatic nitro 
compounds, and optimum process control strategies for full-scale operations are yet to be 
investigated. 

General Finding (Pueblo) 1. Based on the results of the demonstration tests, the 
engineering design package, and available data, the committee believes that the 
Parsons/Honeywell WHEAT technology package can provide an effective and safe means of 
destruction for the assembled chemical weapons stored at the Pueblo Chemical Depot. 
However, some of the process steps remain to be demonstrated. 

The Parsons/Honeywell technology process provides effective means to: 

• disassemble munitions by a modified baseline disassembly process that removes 
the agent from the projectile. bodies by washout 

• destroy chemical agent HD to a 99.9999. percent DRE by caustic hydrolysis 
destroy fuzes with the energetics rotary hydrolyzer 
destroy energetic materials to a 99.999 percent DRE by hydrolysis in 15 weight 
percent hot caustic solution, provided that the foliowing safeguards are observed: 

--different energetic materials are not processed together 
--precautions are taken to ensure that all emulsified TNT is completely 

destroyed 
control the very large volumes of off-gases emitted from the biotreatment plant 
through a CA TOX unit 

However, the committee notes that the effectiveness of some process steps, including 
removal of energetics from munitions, has not been tested during the EDS. Treatment of 
metal parts, dunnage, and DPE suit material remain to be demonstrated. No tests are 
currently planned to demonstrate the efficacy of the burster washout and energetic materials 
size reduction steps. The projectile washout system is currently being tested. Other 
remaining munition disassembly operations are very similar to those used in the baseline 
system and have therefore been proven. The energetics rotary deactivator concept appears 
workable but has not been demonstrated at the pilot scale. Energetics hydrolysis is relatively 
immature, but current testing at Holston AAP has the capability to resolve many, but not all, 
of these issues (see Chapter 2). 

The testing of the continuous steam treater for dunnage and the projectile washout system 
will not be complete until October 2001. Dioxins and furans are present in the off-gas from 
the CA TOX units on the bioreactors but are below levels of regulatory concern. The batch 
metal parts treater for small metal parts is being tested, and preliminary data are encouraging. 
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The carousel fixture for the rotary metal parts treater for large metal parts has not been 
demonstrated. The use of catalytic oxidizers for various streams is currently being tested, but 
sufficient test data have not been provided to the committee. Because the honeycomb 
structure of the CATOX unit is susceptible to plugging, proper design must be employed to 
prevent particulates from entering the catalyst structure. 

General Finding (Pueblo) 2. Based on the results of the demonstration tests, the 
engineering design package, and available data, the committee believes that many aspects of 
the General Atomics technology package can be effective and safe for the destruction of 
assembled chemical weapons at the Pueblo Chemical Depot. However, to achieve prolonged 
operability of the supercritical water oxidation (SCWO) system as designed will require 
extensive maintenance. In addition, the SCW 0 processing of dunnage slurried in energetics 
hydrolysate, which constitutes the vast majority of the feedstock to be processed, remains 
unproven. The viability of the General Atomics technology package will depend on 
acceptable operability of the SCWO systems. 

The General Atomics technology process provides effective means to: 

• disassemble munitions by using a modified baseline disassembly process for 
munitions and removal of the agent from the projectile bodies by cryofracture. 

• destroy chemical agent HD to a 99.9999 percent DRE by caustic hydrolysis 
• destroy fuzes with the energetics rotary hydrolyzer 
• destroy energetic materials to a 99.999 percent DRE by hydrolysis in 15 wt 

percent hot caustic solution, provided that the following safeguards are observed: 
--different energetic materials are not processed together 
--precautions are taken to ensure that all emulsified TNT is completely 

destroyed 
provide effective 5X-level decontamination for munition bodies through the use 
of an electrically heated discharge conveyor 
readily control the very low volumes of off-gases produced through activated 
carbon adsorption systems 

For dunnage, the materials are shredded and reduced in size to 1.0 mm. The slurry is then 
fed into the SCWO reactors to destroy all the dunnage. 

However, the committee has serious concerns about the SCWO system that is used to process 
the hydrolysates and the slurried dunnage. At the time this report was prepared, not all of the 
long-term processing tests had been completed. On the basis of results to date, the 
committee has concerns about the ability of the SCWO reactor to operate continuously for 
adequate lengths of time. An additional concern is the ability of the size reduction system to 
remove I 00 percent of the tramp metal that comes with the dunnage. If the tramp metal is 
not removed from the dunnage, the committee believes it will clog the injectors of the SCWO 
system and further reduce the system's online availability. 

The SCWO tests that have been performed to date, especially those involving chlorinated 
organic compounds such as HD hydrolysate, have consistently encountered severe corrosion 
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of the reactor material or plugging of the reactor with salts. General Atomics proposes to 
solve the problem of plugging by periodically (every 22 hours of operation) reducing the 
pressure of the reactor to slightly below the critical point of water and flushing with clean 
water for two hours to remove the accumulated salts. The technology provider proposes to 
deal with the corrosion problem by inserting into the SCWO reactor a sacrificial titanium 
liner and shutting down at approximately every I 40 hours of operation to open the reactor 
and replace or reverse the liner.5 In the committee's opinion, the flushing step does not pose 
an unreasonable operating requirement; however, it considers the need for a liner 
replacement at six-day intervals to be excessively disruptive and not in keeping with sound 
principles of effective operation. In the full-scale system, liner replacement will require the 
following steps: 

1. Cooling down and depressurizing the reactor, 
2. Unbolting and removing an approximately 16-inch diameter, several-inch-thick 

pressure head from the top of the reactor, 
3. Withdrawing the 12.5-inch diameter, 19-foot long titanium liner from the tubular 

SCWO reactor, 
4. Reinserting the same liner reversed end to end or a new liner, 
5. Setting the pressure gasket back into place and reattaching the gasket coolant 

lines, 
6. Resetting and bolting the pressure head onto the reactor, 
7. Pressure testing the SCWO reactor,to assure proper head seating and sealing, and 
8. Restarting the heat-up of the system and restarting the waste feed. 

This appears to the committee to be a very time-consuming procedure. The experience of a 
number of committee members has been that large piece~ of high-pressure equipment are 
very difficult and time consuming to seal. Tests have only been conducted with reactors 2 
inches to 4 inches in diameter. The time required for this procedure at the far larger size of 
the full-scale SCWO unit is highly uncertain. 

General Atomics proposes to build duplicate SCWO reactors so that one is operating while 
the second is being serviced; however, the committee has reservations about whether this 
level of redundancy is adequate to maintain the proposed operating schedule. 

General Finding (Pueblo) 3. As the ACW I Committee observed, the unit operations in 
both the General Atomics GATS and the Parsons/Honeywell WHEAT technology packages 
have never been operated as total integrated processes. As a consequence, a prolonged 
period of systemization will be necessary for both to resolve integration issues as they arise, 
even for apparently straightforward unit operations. 

This finding continues to be valid following development of and testing for the EDS design 
packages for the General Atomics and Parsons/Honeywell technologies. Also, in both cases, 
some of the routine unit operations have not yet been designed or tested. Thus, although they 

5The corrosion is restricted to the top part of the liner so each liner can be used twice by opening the reactor and 
reinstalling it in the reactor with the uncorroded lower part up. 
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appear straightforward, these unit operations could reqmre some redesign during 
systemization. 

General Finding (Pueblo) 4. Several of the unit operations in both the General Atomics and 
Parsons/Honeywell processes are intended to treat process streams that are not unique to the 
chemical weapons stockpile and that could potentially be treated at existing off-site facilities. 
These streams include agent-free energetics, dunnage, brines from water recovery, and 
hydrolysates. Off-site treatment would simplify the overall processes and facilitate process 
integration by eliminating the need for further development of these unit operations. It might 
also simplify design requirements to meet safety concerns. 

All of the process streams that could potentially be treated off-site have compositions similar 
to waste streams routinely treated by commercial industrial waste treatment facilities and do 
not exhibit any unique toxicity. Thus, they could be transported by standard commercial 
conveyance to commercial facilities that are appropriately permitted to receive the waste. 
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Appendix C 

Evaluation of Demonstration Test Results of Alternative Technologies for 
Demilitarization of Assembled Chemical Weapons: 

A Supplemental Review for Demonstration II 

Executive Summary 

By direction of Congress, the U.S. Department of Defense's (DoD's) program manager for 
the Assembled Chemical Weapons Assessment (PMACWA) asked the National Research 
Council (NRC) Committee on Review and Evaluation of Alternative Technologies for 
Demilitarization of Assembled Chemical Weapons: Phase II (the ACW II committee) to 
conduct an independent scientific and technical assessment of three alternative technologies 
(referred to as Demo II) under consideration for the destruction of assembled chemical 
weapons at U.S. chemical weapons storage sites. The three technologies are AEA 
Technologies' electrochemical oxidation process; the transpiring-wall supercritical water 
oxidation and gas-phase chemical reduction processes of Foster Wheeler/Eco 
Logic/Kvaerner (FW/EL/K); and Teledyne-Commodore's solvated electron process. Each of 
these technologies represents an alternative to incineration for the complete destruction of 
chemical agents and associated energetic materials. The demonstration tests were approved · 
by the PMACWA after an initial assessment of each technology. The results of that initial. · 
assessment were reviewed by an earlier NRC committee, the Committee for Review and 
Evaluation of Alternative Technologies for Demilitarization of Assembled Chemical 
Weapons (the ACW I committee) (NRC, 1999). 

For the present review, the committee conducted an in-depth examination of each technology 
provider's data, analyses, and demonstration test results for the critical components tested. 
This review report supplements the ACW I report and considers the demonstration 
performance of the Demo II candidate technologies and their readiness for advancement to 
pilot-scale implementation. Because testing in these areas is ongoing, the committee decided 
to cut short its fact-finding efforts for input to this report as of March 30, 2001. This cut-off 
was necessary m order to provide the sponsor with the needed information in a timely 
fashion. 

In 1996 the U.S. Congress enacted two laws, Public Law 104-201 (authorization legislation) 
and Public Law 104-208 (appropriation legislation), mandating that the DoD assess 
alternative technologies to the baseline incineration process for the demilitarization of 
assembled chemical munitions. In December 1996 the deputy to the commander of the 
Soldier Biological Chemical Command was appointed as the PMACW A. Subsequently 
seven technologies designed for the complete destruction of assembled chemical weapons 
were evaluated (ACW I report), and on July 29, 1998, three of them were selected for the 
Demonstration I (Demo I) phase of the ACWA program. 

C-1 



Assembled Chemical Weapons Assessment 2001 Annual Report 

The PMACWA requested that the NRC perform an independent evaluation of the seven 
technology packages that had been selected originally during earlier phases of the Assembled 
Chemical Weapons Assessment (ACWA) program and deliver a report by September I, 
1999. However, to meet that deadline, the NRC ACW I committee had to terminate its data­
gathering activities on March 15, 1999, before the demonstration tests had been completed 
(NRC, 1999). 

In September 1999, the PMACWA asked the ACW I committee to examine the results of 
tests demonstrating the operations of three of the original seven alternative technologies and 
to determine if they had changed the committee's original findings, recommendations, and 
comments. Accordingly, the NRC published a supplemental report in March 2000 (NRC, 
2000), at which time the ACW I committee was disbanded. 

In 1999, Congress passed Public Law 105-261 mandating as follows: 

The program manager for the Assembled Chemical Weapons 
Assessment shall continue to manage the development and testing 
(including demonstration and pilot-scale testing) of technologies for 
the destruction of lethal chemical munitions that are potential or 
demonstrated alternatives to the baseline incineration program. In 
performing such management, the . program manager shall act 
independently of the program manager for Chemical Demilitarization 
and shall report to the Under Secretary of Defense for Acquisition and 
Technology. 

The Army was also directed to continue its coordination with the NRC. 

Congress extended the PMACWA's task through Public Law 106-79 by mandating that he 
"conduct evaluations of [the] three additional alternative technologies under the ACW A 
program, " ... proceed under the same guidelines as contained in Public Law 104-208 and 
continue to use the Dialogue process and Citizens' Advisory Technical Team and their 
consultants." In response, the PMACW A initiated a new test program, commonly referred to 
as Demo II, to investigate whether three of the alternative technologies remaining from the 
original testing were ready to proceed to an engineering design phase.6 The remaining 
technologies were from AEA, FW/EL/K, and Teledyne-Commodore. The seventh of the 
original technologies had been judged to be too immature for further testing during the 
original multitiered selection process. 

In response to Congress, a second NRC committee, the Committee on Review and 
Evaluation of Alternative Technologies for Demilitarization of Assembled Chemical 
Weapons: Phase II (ACW II committee) was formed and tasked to produce three reports:(!) 
an evaluation of the Demo II tests (Task I), (2) an evaluation of two engineering design 

6The AEA, Eco Logic, and General Atomics technology packages were chosen by the PMACW A to undergo 
engineering design studies for the destruction of the assembled chemical weapons at the Blue Grass Army 
Depot. This decision was made by the PMACWA prior to the issuance of this NRC report. 
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studies (EDSs) and tests for use at the Pueblo, Colorado, storage site (Task 2), and (3) an 
evaluation of EDS packages and tests for the Blue Grass, Kentucky site (Task 3). 

The statement of task for Task 1 is as follows: 

At the request of the DoD's Program Manager for Assembled 
Chemical Weapons Assessment (PMACWA), the NRC Committee on 
Review and Evaluation of Alternative Technologies for 
Demilitarization of Assembled Chemical Weapons will provide 
independent scientific and technical assessment of the Assembled 
Chemical Weapons Assessment (ACWA) program. This effort will be 
divided into three tasks. In each case, the NRC was asked to perform a 
technical assessment that did not include programmatic (cost and 
schedule) considerations. 

Task I 

To accomplish the first task, the NRC will review and evaluate the 
results of demonstrations for three alternative technologies for 
destruction of assembled chemical weapons located at U.S. chemical 
weapons storage sites. The alternative technologies to undergo 
demonstration testing are: the AEA Technologies electrochemical 
oxidation technology, the Teledyne Commodore solvated electron 
technology, and the Foster Wheeler and Eco Logic transpiring wall 
supercritical water oxidation and gas phase chemical reduction 
technology. The demonstrations will be performed in the June through 
September 2000 timeframe. Based on receipt of the appropriate 
information, including: (a) the PMACWA-approved Demonstration 
Study Plans, (b) the demonstration test reports produced by the 
ACW A technology providers and the associated required responses of 
the providers to questions from the PMACWA, and (c) the 
PMACW A's demonstration testing results database, the committee 
will: 

perform an in-depth review of the data, analyses, and results of the unit 
operation demonstration tests contained in the above and update as 
necessary the 1999 NRC report, Review and Evaluation of Alternative 
Technologies for Demilitarization of Assembled Chemical Weapons 
(the ACW report) 

determine if any of the AEA Technologies, Teledyne Commodore, and 
Foster Wheeler/Eco Logic technologies have reached a technology 
readiness level sufficient to proceed with implementation of a pilot­
scale program 
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produce a report for delivery to the PMACWA by July 2001 provided 
the demonstration test reports are made available by November 2000. 
(An NRC report delivered in March 2000 covered the initial three 
technologies selected for demonstration phase testing.) 

In this current supplemental review, which responds to Task 1, the ACW II committee 
provides an extensive review of the data, analyses, and demonstration test results for critical 
components of the demilitarization processes of AEA, FW/EL/K, and Teledyne-Commodore. 
Like the first supplemental review (NRC, 2000), this review evaluates the effects of the new 
test results on the findings and recommendations in the original ACW I committee report 
(NRC, 1999) and assesses the level of maturity attained by each technology for proceeding to 
the engineering design phase of development. A separate chapter is devoted to each 
technology, and the chapters are organized as follows: descriptions of the demonstrated unit 
operations; descriptions of the tests used in the study, including committee commentary; a 
discussion of the effects of the demonstration results on previous findings; and, finally, new 
findings derived from this supplemental review. Chapter 5 considers the earlier general 
findings and recommendations and presents new ones in light of the demonstration test 
results. 

In general, very few of the original findings and recommendations were changed as a result . 
of the new tests. In some cases, the original findings and recommendations were confirmed. 
The new findings and recommendations are presented below by technology. The level of 
development of unit operation processes from the candidate technologies is summarized in 
Table ES-!. General findings and recommendations are also presented below. 

Supplemental Findings and Recommendations 

AEA Demonstration Tests 
Finding DII AEA-1. The overall process flow has been further complicated by major design 
changes in response to the Demo II testing. These changes include the addition of the IRS, 
CATOX units, and a flow return circuit from the catholyte to the anolyte circuit. All three 
changes require small-scale and pilot-scale testing. Such modifications further complicate the 
interfaces between process units, which increases the time required for development, start-up, 
and commissioning of the full-scale system. Integration of the operating units will make 
achievement of a viable total solution very difficult. 

Finding DII AEA-2. The discovery of organic material migration across the electrochemical 
cell membrane will require major modifications in design and operation, such as recycling of 
the catholyte material to the anolyte circuit and the addition ofhydrocyclones in the catholyte 
circuit. 

Finding DII AEA-3. The formation of intermediate oxidation by-products raises operational 
issues, including slower processing rates and reduced electrochemical efficiency. During the 
testing with tetrytol in the I 2 kW unit, the problems were severe enough to cause the runs to 
be extended well beyond the planned processing times. 
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Finding Dil AEA-4. The generation of new energetic compounds (TNBA, PA, TNB) in the 
course of processing increases the complexity and hazards of the SILVER II™ process. 
Although the explosion hazard is reduced as the energetic feed is consumed, it is not 
completely eliminated until all energetic intermediates are destroyed. 

Finding DII AEA-5. During the treatment of M28 in the Demo II test, lead oxide and other 
materials accumulated on cell anodes. The committee believes that a maintenance procedure 
for routine cleaning of the anodes will be required. 

Finding DII AEA-6. Low steady-state electrochemical efficiencies (20 to 30 percent) were 
observed during treatment of tetrytol. These low efficiencies will decrease the throughput per 
cell and increase processing time and energy consumption. 

Finding DII AEA-7. VOCs were detected in the off-gas of the AEA process technology. 
AEA has now included a CATOX unit in the preliminary design. The committee believes 
that the introduction of this additional unit operation will further complicate the scale-up and 
integration. 

Finding DII AEA-8. The IRS for removing salts (sulfates, phosphates, silver fluoride), 
excess water, and any metals that may be present requires extensive development and 
integration. The IRS has not yet been described in sufficient detail to allow for a meaningful . 
assessment. 

Recommendation DII AEA-1. The possible formation of lead picrate when mixed energetic 
feeds are treated must be investigated before any processing of lead-containing propellant, 
TNT-based energetics, or tetryl is undertaken. 

Recommendation DII AEA-2. The IRS, the CATOX units, the return flow, and all other 
major modifications to the system must be tested and proven during the EDS design phase. 

Recommendation DII AEA-3. AEA must validate complete destruction of all energetic 
intermediates during the EDS design phase. 

Recommendation Dll AEA-4. AEA must conduct additional tests to identify suitable 
materials of construction to overcome corrosion problems encountered owing to the 
formation of HF in the treatment of GB. 

Foster Wheeler/Eco Logic/Kvaerner Demonstration Tests 
Finding DII FEK-1. The proposed full-scale TW-SCWO system has design and operating 
conditions significantly different from those tested in Demo II. These include the temperature 
of the transpiration water at the inlet; pH of the feed; turbulence in the reactor; and use of 
pure oxygen, not air, as the oxidant. 
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Finding DH FEK-2. The proposed full-scale design for the TW-SCWO system involves a 
factor of 2.25 scale-up in reactor cross-sectional area from the Demo II test unit and an 
increase in reactor throughput by a factor of 35. Performance under these full-scale design 
conditions has not been demonstrated. 

Finding DH FEK-3. Aluminum present in the hydrolysates, which could lead to the 
formation of slurries and plugging, could be a problem. The proposed changes for mitigating 
this problem (e.g., changing operating conditions and/or removing aluminum during weapon 
disassembly) must be tested. 

Finding DH FEK-4. Demo II tests confirmed that firing tubes and other solids could be 
treated to a 5X condition by the GPCR™ process. 

Finding DH FEK-5. All waste streams have been or can be characterized sufficiently for 
engineering design to proceed. 

Finding DH FEK-6. The current sampling and monitoring systems for agent in gaseous 
streams have not been certified or validated for use with the GPCR™ process off-gas. 

Finding DH FEK-7. The product gas from the GPCR™ process does not meet the EPA 
·syn gas requirements because of high benzene and poly aromatic hydrocarbon content. 

Finding DH FEK-8. While no agent .was detected in the scrubbing solutions and scrubber 
filters, the ability of the GPCR ™ process to destroy HD in mortars and neat GB could not be 
confirmed because sampling and analysis problems hampered the gathering of gas-phase 
data. 

Finding DH FEK-9. Little evidence of soot formation was indicated when the GPCR™ unit 
was tested separately with PCP-spiked wood, HD mortars, M55 rocket firing tubes, and neat 
GB. 

Finding DH FEK 10. The full-scale SCWO reactor design has not been tested and is 
different in size and in the flow rates of the feed streams from those used in the Demo II 
tests. The full-scale design treats hydrolysate at a rate per unit volume of reactor that is 
almost I 0 times higher than that used during the Demo II tests. In addition, the ratio of the 
flow rates of all other streams to the flow rate of hydrolysate in the full-scale unit has 
decreased by approximately a factor of ten from those used during the Demo II tests. These 
changes in hydrolysate processing per unit of reactor volume and the reduction of other feed 
streams relative to the hydrolysate may reduce the efficacy of the SCWO reactor, and may be 
expected to exacerbate problems of corrosion and plugging. 

Finding DH FEK-11. The experience of multiple shutdowns during Demo II testing of the 
TW-SCWO and the resulting thermal stresses and crack generation in the liner indicate a 
potential reliability issue, which must be significantly reduced or eliminated. 
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Recommendation DH FEK-1. Since the hydrolysate/total feed ratio and flow velocity used 
in Demo II testing are so different from those of the proposed design, the TW-SCWO reactor 
must be tested at a hydrolysate/total feed ratio and flow velocities close to the proposed 
design conditions. 

Recommendation DH FEK-2. Long-term testing of appropriately designed SCWO reactor 
liners under the new operating conditions for the proposed full-scale operation will be 
necessary to prove the reliability and effectiveness of the TW-SCWO unit. 

Recommendation DH FEK-3. Long-term testing of the TW-SCWO should include feeds 
containing chlorine, phosphorus, and sulfur and be at residence times and flow velocities 
close to the proposed design conditions. 

Recommendation DH FEK-4. The Army or the technology provider must develop 
analytical methods to determine the •quantities of agent in the gas streams containing 
hydrogen. 
Teledyne-Commodore Demonstration Tests 
Finding DH TC 1. Demo II tests were delayed and could not be completed for the Teledyne­
Commodore process because of incidents in which the immaturity of the process became 
apparent. For example, an exothermic reaction between ammonia vapor and M28 propellant 
led to an ignition incident. At another time, Comp B dissolved in liquid ammonia leaked· 
through flanges into valves and piping that were intended to transfer the material from the 
ammonia fluid jet-cutting vessel to the SET™ reactor. These incidents revealed serious 
safety problems associated with the Teledyne-Commodore process. 

Snpplemental General Findings 

General Finding DH 1. The demonstration tests were not operated long enough to show 
reliability in long-term operation. The PMACWA's Demo II tests were required to be of the 
same duration as the Demo I tests. The technology providers had neither the time nor the 
resources for extensive systemization (preoperational testing) in Demo II. Consequently, 
these tests were simply proof-of-concept demonstrations that indicate whether or not a 
particular unit operation (with more development) might be applicable to the disposal of 
assembled chemical munitions. 

General Finding DH 2. The AEA technology package is a very complex, immature 
chemical processing system. Several new unit operations required to address problems 
revealed in the Demo II tests will significantly increase the complexity of an integrated 
processing system and extend the time required for its development. 

General Finding DH 3. The demonstrated components of the FW /EL/K technology package 
are ready to progress to the EDS phase. However, certain key units were not tested (or the 
results were inconclusive). Additional testing will be needed to verify the ability of the 
transpiring-wall technology to minimize corrosion; the testing should be carried out in 
parallel with development of an engineering design. 
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General Finding DII 4. Because of fire and safety problems, the basic process for the 
Teledyne-Commodore technology was not tested in Demo II. The Army decided against 
going forward because the Demo II goals could not be met in time. As a result, the 
committee had no technical basis on which to evaluate the process any further. 

General Finding DII 5. As was true for Demo I, none of the unit operations tested in Demo 
II has been integrated into a complete system. The lack of integration is a major concern and 
a significant obstacle to full-scale implementation. 

Supplemental General Recommendations 

General Recommendation Dll 1. Further development of the Teledyne-Commodore 
technology package for the destruction of assembled chemical weapons should not be 
pursued under the ACW A program. 
General Recommendation DII 2. Before the AEA technology proceeds to the EDS phase, 
extensive testing should be performed on the SIL VER II™ process, including all the new 
unit operations that are being proposed to address the shortcomings identified in Demo II 
results. 

General Recommendation DII 3. For the FW/EL/K technology package, additional testing 
should be performed in the. EDS phase to complete GPCR™ off-gas characterization and 
demonstrate long-term operation of the modified TW-SWCO unit. 
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TABLEES-1 
Summary Evaluation of the Maturity of Demo II Unit Operations and Processes 

Technology Provider/Unit Hydrolysates Agent Munitions 

Operation or Process VX/GBI HD I Energetics VX/GBJ HD !Energetics! Other 

AEA 
- SIL VER II™" c c c 
- Solid/liquid waste treatment c c c 
- Gaseous waste treatment D D D 

Foster Wheeler/Eco 
Logic/Kvaerner 

-TW-SCWO B B c 
-GPCR™ B B B Bb,c 

Teledyne-Commodore 
- Ammonia fluid jet cutting D D E 

and wash out system 
- SETfM D D D Cb 

- Persulfate oxidation (agent) D D D 
- Peroxide oxidation D D D 

(energetics) 
- Metals parts and Ab,c 

dunnage shredding 

Note: Environmental and safety issues were considered in assigning maturity 
categorizations. Schedule and cost issues were not considered. The letter designations 
are defined as follows (a blank space indicates that categorization was not applicable 
for that material). 
A. Demonstration provides sufficient information to justify moving forward to 

full-scale design with reasonable probability of success. 
B. Demonstration provides sufficient information to justify moving forward to 

the pilot stage with reasonable probability of success. 
C. Demonstration indicates that unit operation or process requires additional 

refinement and additional demonstration before moving forward to pilot stage. 
D. Not demonstrated and more R&D is required. 
E. Demonstrated unit operation or process is inappropriate for treatment. 

alncludes integrated gas polishing system to support demonstration. 
bDunnage. 
cMetal parts. 
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ACW 
ACWA 
AMS AA 
APG 
BAA 
BGAD 
BGCDF 
CAMDS 
CatOx 
CAC 
CAIG 
CATT 
CDPHE 
C02 
COINS™ 
CST 
ewe 
DAB 
DAE 
DCD 
DMMP 
DNT 
DOD 
DPE 
DPG 
DRE 
DSHS 
ECBC 
EDS 
EIS 
EPA 
ERH 
FY 
GB 
GPCR™ 
H20 
HCI 
HD 
HSAAP 
HT 
ICB™ 
IIPT 

AppendixD 

Acronyms/Abbreviations 

Assembled Chemical Weapons 
Assembled Chemical Weapons Assessment 
Army Materiel Systems Analysis Activity 
Aberdeen Proving Ground (Maryland) 
Broad Agency Announcement 
Blue Grass Army Depot 
Blue Grass Chemical Demilitarization Facility 
Chemical Agent Munitions Disposal System (Utah) 
Catalytic Oxidation 
Citizens' Advisory Commission 
Cost Analysis Improvement Group 
Citizens Advisory Technical Team 
Colorado Departµient of Public Health and Enviromnent 
Carbon Dioxide 
Continuously Indexing Neutralization System™ 
Continuous Steam Treater 
Chemical Weapons Convention 
Defense Acquisition Board 
Defense Acquisition Executive 
Deseret Chemical Depot (Utah) 
Dimethy 1 Methylphosphonate 
Dinitrotoluene 
Department of Defense 
Demilitarization Protective Ensemble 
Dugway Proving Ground (Utah) 
Destruction and Removal Efficiency 
Dunnage Shredding and Hydrolysis System 
Edgewood Chemical and Biological Center (Maryland) 
Engineering Design Studies 
Environmental Impact Statement 
U.S. Enviromnental Protection Agency 
Energetics Rotary Hydrolyzer 
Fiscal Year 
Designation for Nerve Agent Sarin 
Gas Phase Chemical Reduction™ 
Water 
Hydrochloric Acid 
Designation for Distilled Sulfur Mustard H 
Holston Army Ammunition Plant (Tennessee) 
Designation for Blistering Agent Mustard (H) with T 
Immobilized Cell Bioreactor™ 
Integrating Integrated Product Team 

D-1 



Assembled Chemical Weapons Assessment 2001 Annual Report 

II TRI 
IRS 
kW 
NEPA 
NOI 
NRC 
OIPT 
PCD 
PET 
PHA 
PMACWA 
PMATA 
PMCD 
POTW 
PUCDF 
PWS 
RCRA 
RDX 
RFP 
ROD 
scwo 
T 
TNT 
TRBP 
TSD 
TW 
U.S. 
vx 
WIPT 

Illinois Institute of Technology Research Institute 
Impurities Removal System 
Kilowatt 
National Environmental Policy Act 
Notice ofintent 
National Research Council 
Overarching Integrated Product Team 
Pueblo Chemical Depot 
Program Evaluation Team 
Preliminary Hazard Analysis 
Program Manager Assembled Chemical Weapons Assessment 
Program Manager Alternative Technologies and Approaches 
Program Manager Chemical Demilitarization 
Publicly Owned Treatment Works 
Pueblo Chemical Agent Disposal Facility 
Projectile Washout System 
Resource Conservation and Recovery Act 
Cyclotrimethylenetrinitramine Explosive 
Request for Proposal 
Record of Decision 
Supercritical Water Oxidation 
Designation for Bis-Chloroethyl Thioethylether 
Trinitrotoluene 
Thermal Reduction Batch Processor 
Treatment, Storage and Disposal 
Transpiring Wall 
United States 
Designation for Nerve Agent Methylphosphonothioic Acid 
Working Integrated Product Team 
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State of Oregon 
Department of Environmental Quality 

To: File Category 700 

From: Wayne C. Tuomos QJ / _64 4v 
Manager, Cbemfoal De~n Pr~ -

Subject: D\lllnage hicinerator {DUN) M..,ilng Notes from thdanuru:y 13, 
2000 Meeting with the Army &. RaytheQO 
DEQ !tern No. 00-Q I 09 

Date: Januacy 24, 2000 

A«endru>s: 
Wayne T)lomas, DEQ 
Trisha Kirk, DEQ 
Raj.Mal.hotnt, PMCSD 
Megan Pro,1or, SAIC -PMCSP 
Clara Moraga, PMCSD 
Tom Artioli, IOC ·PMCSD 

· Bob Nelsi:m, UMCD 
· Mark Wtggin$,.M~mee•RDC 

L<lren Sharp, RJ;lC 
Joe Gonzales, RDC 
Allan Bean, RDC 
Gus Aljure, RDC 
Dave Nylander, IWt· 
(lion LeVan, RDC 
Bud<!y Webster, Maumeee·RDC 

Memorandum 

The purpos<: of th~ meeting was to discuss the Dunn age tm:ineralor.(DUN) mo<!l.!1oation; being ad.dressed 
by Engineering Charise Propo$al (ECP) 113 9 and the Dunnage 4leinerator System Fca.ibility Study (DUN 
FS), Sep tern~ 1 m. Mr. Raj Malhotra,$!a!ed that Field Conflgu,.ition Ct>Ulr<\! E\Ol!rd {FCCB) approval 
of the ECP had e<:<:urrcd ·~ hopes to have Configur.ntloa Control Board (CCB) a~proval by tho ond of 
the w..,k. Mt. :Buddy W~ster pM$110lod the mOdlfioations ln tho FCCB 11pproved J>CP 63.9 that were 
derived from the DUN FS.. He roUow~d with discussion on why c.ertain !rems recommended in the PUN 
FS were not plann•d forinolus!On in ECP 639 such as nitrogen putge; primary chamber dome purging, 
and shred~er installation. 

At the completion ofthi$ p!'lsentatlon, Mr. WQyne Thomas: diwusscd the DEQ'sview of tho DUN FS and 
th.e Dunnage Furoii!'<' !WttofltDosign R?J>?rt, De<:omb<lr 1994. The fo.Uowing summarizes manyo(Mi. 
Thomas· ·CQmm-e:nu:: 

The Anny docs not have.ade<tuato experience with an OP<1rnting DVN to lake tlte positfooth>I the DUN is 
capable of processing carbon or wood. The operating history is "margiµI at b~sl", It is irripartanl to state 
wh~re Oregon is on this issue. Candidly, looking at the !994 Re oi:t and the Pl.JN J'S, they both sa . u1,. 
DUN doe>u't wotk. The Ami ew in '9Athe D · wouldn'! pr<\ce.ss carbon. The Arm submitted an 
App :u:ation sayIDg the- . . -~·ou. ~-ar · Y{_1~n ~~qy n"Cw 1t ''~oll n!t. This· ts-seriOus and needs-to 1'1¢ 
discussed. The Army recOinmendation (DUN FS) is one thllt says tots pick the sinrples;t one that will 
meet schedule: afl;d cost that the Stat-e wit! agree on buJ not the t6~ary. kfln beeause it wou1d b.e a- _Clas:s J_. 
We arc considering t.he PUN to be urrt.ested, unproven technology, We can't talk about technleol 
mQilif1cations 10 Ute DUN &ioause y<>u hove llo mfot1nat1on to snow itwiH work. TI1e'94 Report and the 
bUN I'S bo!ll suya brickllnoo rewry kiln was tllc tl¢$! metll(!d, why i>n'i it bdrtg pmp.:i>l!d. 



,~··--

Our confidence in th.e t""hnicalca abiHtyofiheDUN mods ar<: of Uttleuse when lhe '94arul D\J'N f'S 
Reports botl1 say ilie DUN won't w~~· .. e >vhole~fffdibtlity issue lt<>n :he table: TI1e Army kn,w_i~ 
De~em&er 194 the DUii weu!dn~ worli ana ibe rotaryfaln was the best opt1011 and SIX yeru-s later th~ Army 

· is at ihe same place and noiliing is done. ·' 

Mr. Thomas then read the last paragraph on page 1-3 of the OUN I'S and made the fo!!Qwing comments: 

\'our intont was no!!o c<l!ne up with.a solution but slide a permit mod through the State wilh something 
less tJiat wouldii'i work. What have you g11meQ'I l'fo progr<so for stx years-:-WCOon't care iiliilut your · 

. schedule •We eareal!Out. pro!eeling human lteal!h and lh01environmcnt. Why shoul<! th• State of Oregon 
run to you with an ll!lswer wh.en you have wasted six years on the DUN when you knew ii wouldn't work. 

During Mr, Thomas' statements, Mr. Wo~$l~r identified I.bat use of a for rotary kiln that tlie infl>rmation 
Wal base<! on 30% agent loading on cotbon. lnfonnation since then irn:licaled.t.bat agent loading ls much 
less and <!oe; not W'11Tllnl a PAS np~de. {It is nsstimed this will no,,,J to be demonstrated ll> the DllQ 
eventually.) 

The $1titus of all ECPs aft'eetlng the DUN wanlso discussed J1Hd how they will be included in Ilic DUN 
design changes and pending permit modificacion. Parsons has been provided a list of all past ECPs 
pertaining to the DUN that have been reviewed With th• DEQ, Th<'Se ECPs will bc reflected in the permit 
modltica1ion design. 

Mr. Malholl)l request~d anotltorm~eting to add,..,ss $$ I. 994 Repon. Mr. Thomas agreed with Mr, 
Malhotra that anotliormeetliig w.S """d.e.d to discllSS n<:>t only the 1_994 ropo11 but alS<>. the 'Antw' • . 
AppUoalicm oubmilled in 1995 and future pitiilittin of the DUN. Mr. Thomas said he Wl>uld submit a 
request or"'· ·~noes . . -In the t10p<>rls t. at t ••}' h•V<> llOt reoeive-0. A meeting hllS oei:n scheduled for 
9·:00 a.m.t ! 6 J'.~~~ 20.QO •. i~ thQ ~SB Confctcm·c;;: Room to ad-dress lhese topics.. 

Mr. wen Sharp rccQmmMd¢d that Parson•be authorized to inove forward on modification dc•i!\llS for 
the OUN Pimnit Modificati!>ll 11pon approval bfECP 64\L Mr. Thomas state<! that this is an intemaf 
Amt y dee is km on how to J>t<X:eed. Jl..ir.. Malhotra concum:d that P&ooll$ should continue with th~ design 
effort. 

Mr, Thomas' ~!osi~g com"!ont: "I don't lil:.e wh@! I. >¢<.:I h.av:.1~ ~et up,~~ ~"f!<!d l<> the publil> that wh.'!.t 
th" UMCDF is doms bcro" gomgt<> pf<>1<¢fhuman heahl1 Jtnd illo em·uompcnL A DUN FS '""' 
Qompl•tc\1 $1il years ;o;go and Ulis lair on;is·ru;·a1!1eren1." HC fu!ihcr:eTu.l>Qiaied' !h•• be will havo to 
explain this lo the Oregon Environmental Quality Com missfo11,:!!JilJh¢Y ar'L~.Q!.t,O.PS t<! f!_~c jlj~. 

Mr. Malhotra stattd tQ Mr. TI1omas that PMCD nover trlod l<l hide anylhing frolli the.DEQ and that 
VMCDfl ha$ 11.fways been up front with tho DEQ. Mr. Thomas replied lh•t "t h""r what you are saying, 
but !his infomta!ion does noJ agree with what you say and your a<;tlons". 

ACTION: Mr.Malliotra will coordlnatcgc1>!ng representatives knowlcdgeabi~ on tho l 994 Report, 
DUN FS, and the Permit Application available for tho f ebruruy I 6; 1000 meeting. 
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' 'D~PARTMENT OF SCIENCE AND ENGINE.RING ' ' 

P.O. !:lox 638 · 
73239 ConfederatedWay 

PENDLETON, QREGON 97801 

9 August 2007 

Mr. RichDuval 
Department of Environmental Quality 
Eastern Regiofi Hermiston office.. . · · 
256 East Hurlburt, Suite tOS" · · · 
Hcmiis.ton,. OR ?7838 1 ! ' . ,, ' 

'• .; 

Phone (541) 966-2400 
. ;Fax (541) 278-5380 
',i . ) . 

'·, 

I 
I· 
' 

' ~. ; 

.. ' - . 
, . . I . 

1 RE: .Corninents on Besff,:vailable Tec'hnol.ogy'Detefuiinatiori{B),tt)•for the 
· 'UMCPF. ::;':· · . . . . ,... .. 

Dear Mr. Dutal; 
·--··,~; ,", .. ; .. ·····'~ ~ ·:,:,:~: 

.;~:-'·' :. ,;-.. :·~"' .. \ ....... =-<;.-: .... :' :~~1~:: ·' 

' ·, 

."..,,., ..... ",,'.' '~:·,. '·"',.;.· 
· As you are aware, the Confederated Tribes of.·ilie U~tiifa'lndian Rese~atfon (CTUIR) .· 
has been keenly 1i1tetested in the handling &nd ptocessing of secondary w'aste .at the 
.UMCDF1 in Herffiision, Orego,n. We have repeatedly s'i,ippcirted the Department of 

· Environmental Quality (DEQ) 1n their oppositlon to the off-site shipment of 
' , · agent-contan:iinated wastes from the facility . .Ii has been our consistent positio~ that 

. . • l . . 

on-site treatr1'imt of these wastes is the only option: we will accept. Under no . \ 
circumstances dq 'W,e supporl off-site shipment o,f agent contaminated wast~s. ' ' 

' ' 

In.light of this positfon1 and with the 'undei:'§tanding ~!\Ube 1996 Pr~~ Trlii.I Bum Risk 
Assessm,erit conducted for the facility showed that <in-site incineration did not po~e a . 

! . substantial health risk to .the, suhouuding region, l'clonc~r with the DEQ' s c0nchisi-On·.th11t 
' o:n~site'.indneratjon of secondary.wastes .is .the ,bes~· a,v.ai1$.l:tl,e tecpP.ol\)gy.f-0r. the UMCDF. 

As such, :the use of the exi;;ting metal parts incin~l).tor {termed ·the l')'{PF) fo~ the . 
. . • tre;i.tmei)t ofwaste.stref!IDs· currently desigIJ,at~d t9r't]:iis' fat~ i~ .t~e. RCRAi penn,it is 

apptppriate .. In addition, I concur that tni:use .ofthe DFP{ d<?.uplid .with a CMS4 is most · 
. iiki;::Jy tho.appropriate techne1Jogy:ehoice fofsm-sfie'di~ppsal(lfActivated carbon. The 

'· DFS7CMS system has been the prorfi.ised.On~~ite'i~Gi,neration'tecbnology ~ince calendar 
year 2000 when it was propos6d to replace the 'dU:zinage inCjrierator ( "· f. the sec?ndary 
waste compliance schedule ll,iclud¢ permit modifieation request U:MCDF"00-0'16-
W AS'.f(3)). In addition; the DFS/CMS ~echnelogy was successfully operated at thp . I . . i . . 

. 1 Umatilla Chemical Agent Dispo~alTacilitY 
2 Resource Conservation' and Reqovef)' A.ct · 
''D~act(vation Fuma~e System \ 

, 
4 C3.rbo0: MiCro1\i:r.ation System '' 

I· ·, •. 

I I ti.JI A T:1·1 I A 
, I 

AND.· WALLA .WALLA TR I BES 
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Best Avililub\e Techfl.olog,y Di::tcnnination, August 2007 

Army's JACDS facility. l cannot, however, rnake a definitive statement about the 
applicability of the DFS/CMS since a detailed design of a system for the UMCDF has not 
been completed. In addition, operation and performance data for the unit has not been 
compared with the emissions rates used to evaluate risk impacts at the site. This 
evaluation is especially important since we now know that some HD stored at the 
UMCDF may have higher levels of mercury than originally anticipated. This mercury 
will invariably be contained in activated carbon that will be processed in the DFS/CMS. 

Given the nearness of the need to process carbon and the length oftime needed to 
conduct a detailed review of the DFS/CMS, I urge the DEQ to work with the Permitee to 
quickly move forward to identify and permit an appropriate on-site incineration 
technology to destroy agent-contaminated carbon. 

Thank yoll for considering these comments as you prepare your presentation to the 
Environmental Quality Commission. Tfyou have any questions concerning this matter 
please contact Dr. Rodney Skeen ofrny staff at (541) 966-2413. 

Sincerely; 

Stuart Harns 
Director, CTUIR-DOSE 

Cc: 
Roduey S. Skeen, Manager, CTUIR-EMP/DOSE 
Armand Minthorn, Member CTUIR-BOT 
File 
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State of Oregon 

Department of Environmental Quality 

To: 

From: 

Subject: 

Environmental Quality Commission Jw 
Stephanie Hallock, Director),~ 
Director's Dialogue 

New Director Recruitment 

Memorandum 

Date: August 16, 2007 

A proposed process and schedule is attached, which I will walk through. In the past, the 
Commission has appointed a subcommittee to do much of the work on recruitment. I 
recorrm1end that you do so again and suggest Commissioner Blosser, who will be the next 
chair, and Commissioner Williamson because of his tenure on the Commission. 
Logistically, the two of them will also be able to work together fairly easily. The 
subcommittee will work closely with the Governor's office, and Mike Carrier is here 
today to speak with you about that. You will be supported throughout the process by staff 
from the Department of Administrative Services, Twyla Lawson, and DEQ Human 
Resources Manager, Pattie Hollamon, as well as Helen Lottridge. 

Lakeside Landfill 
Lalceside Landfill has been in the news lately, most recently as the subject of an editorial 
in the Oregonian on August 9. Last week you should have received a copy of that 
editorial, as well as a copy of my letter in response which was printed on August 12, 
outlining the Department's legal responsibilities. Lakeside Landfill is in the permit 
renewal process with the Department. 

Lalceside Reclamation Landfill is unlined. We know from groundwater monitoring that 
leachate from the landfill has entered groundwater, but we do not !mow if there is an 
adverse environmental impact from that leachate. A remedial investigation is underway 
to evaluate benthic organisms (the bugs in sediments) to determine ifthe leachate from 
the landfill is having an adverse impact on the Tualatin River. The evaluation will be 
complete by the end of this year and then we will determine whether corrective action is 
needed. Even if no corrective action is needed at that time, DEQ will require the facility 
to evaluate risks beyond their expected date of closure, and to ensure that when portions 
of the landfill are closed there will be no adverse environmental impacts. 

Lalceside's current permit expires Jan. 30, 2008. The facility submitted a renewal 
permit application and closure permit application on August 3, 2007. DEQ has 45 days 
to determine that the application is complete or determine if additional infonnation is 
needed. DEQ is requesting changes to the operations plan and major changes to 
financial assurance, which must be made within the next 30 days. 

In particular, DEQ is requiring: 



• Improved operational procedures to better monitor the types of waste entering the 
landfill 

• An evaluation of the closed portions of the landfill to ensure that leachate is not 
entering waste and to identify if gas is being generated 

• An updated closure plan to ensure that as future portions of the landfill are closed, 
it is done in such a way as to prevent future environmental problems 

As part of the permit renewal, we are re-evaluating the types of wastes currently accepted 
at the landfill to determine if additional restrictions are needed. 

After completing our review of the application and before drafting the permit, we will 
hold a meeting to hear comments and concerns about the facility and the permit renewal. 
DEQ will also hold a 35 day public comment period and a public hearing on the draft 
renewal permit. 

The Department expects that Lakeside's neighbors, Northwest Environmental Defense 
Center, the city of Lakeside, Washington County, Metro, the Tualatin River Keepers, and 
others will be interested and actively involved in this permitting process, and that there 
may be challenges. Landfill neighbors consider allowing operation on agriculture land to 
be an error that all regulatory agencies need to fix. The neighbors also consider closing 
the landfill as soon as possible to be their highest priority. 

We are working with Lakeside, Washington County, Metro and the neighbors to ensure 
that the landfill is in compliance with solid waste requirements while operational and that 
there will be no adverse environmental impacts a.Jter the landfill closes. 

Total Dissolved Gas (TOG) Update 
On June 21 you approved a request by the Army Corps of Engineers for a waiver of the 
Total Dissolved Gas (or TDG) standard for the Columbia River. One of the conditions of 
the waiver is for the Department to begin adaptive management as described in the 2002 
Total Dissolved Gas Total Maximum Daily Load (TMDL) for the Columbia. The waiver 
includes this condition because of the controversy surrounding forebay monitoring; some 
argue that forebay monitors do not reflect the TDG levels experienced by fish and limit 
spills for fish passage, while others argue that forebay monitors are necessary to protect 
fish from gas bubble disease. An Adaptive Management Team will address both the 
accuracy and need for the 115% forebay monitoring requirement, as well as the location 
oftailrace TDG monitors. 

The Department met with the Washington Department of Ecology on July 2 to discuss 
the steps for setting up the team, and we are drafting a work plan including a timeline for 
meetings, deciding which agencies will participate, defining the decision making process, 
and identifying when decisions and actions are needed for the 2008 fish passage season. 
We will meet with the Oregon Department of Fish and Wildlife soon to discuss the 
Adaptive Management Team process. 

Coos Bay Meeting in October 



The October EQC meeting will be held in Coos Bay. The schedule will include an 
evening meeting with the Port of Coos Bay, with the public invited to attend. Attached 
is a fact sheet giving background on the key economic and environmental issues facing 
the area. 

The agenda will include a substantial discussion and public comment opportunity on fish 
consumption. 

The meeting will likely begin the afternoon of Wednesday, October 17. We will spend 
all day on Thursday the l 81

h discussing strategic pla1111ing and the future implications of 
2007 legislative actions. We anticipate that Gail Shibley of the Health Division will join 
us for the strategic planning discussion. The meeting will end in early afternoon on 
Friday the l 91

h. 



DRAFT 

Director of the Department of Environmental Quality 
Recruitment Plan 

***DRAFT 8/10/07*** 

. Task Who Completion Dates 
Discuss draft plan and Identify EQC EQC, Carrier, Hallock, Lottridge 8/16/07 EQC meeting 
Recruitment Subcommittee 
Adopt final plan EQC Subcommittee, Gov. ofc. 8/31/07 

with assistance from DAS and 
DEQ 

Update Position Description & DAS and DEQ 9/15/07 
Oraanizational Chart 
Determine scope of recruitment EQC Subcommittee, Gov ofc. 9/15/07 

DAS 
Formally let stakeholders know that DAS and DEQ 10/1/07 
EQC will be takina input 
Solicit stakeholder input & identify DAS, EQC Subcommittee Oct.-Dec. 07; take 
screening criteria comment at Dec. 

EQC 
DEQ manager and staff input; collect DEQ Executive Team 12/01/07 
comments in one document 
Create & Finalize Job Announcement DAS 11/20/07 
Open & Distribute Job Announcement; DAS, DEQ 12/01/07 
run for 30 davs 
Develop interview questions DAS, EQC Subcommittee, Gov. 1/1 - 1/15/08 

ofc. 
Processing of Applications & Applicant DAS 1/1-1/15/08 
Summary 
Select Candidates for first interview DAS, EQC Subcommittee, Gov. 1/1 - 1/15/08 

ofc. 
First round of interviews (5-8 DAS, full EQC, Gov. ofc. Wk. of 1/21/08 
candidates) 
Reference Checks DAS, EQC Subcommittee Wk. of 1/21/08 
Se cu ritv Checks DAS Wk. of 1/21/08 
Ensure full EQC has received DAS,DEQ No later than week of 
stakeholder input and input memo 1/21/08 
from DEQ staff/managers 
Develop additional questions and DAS, EQC Subcommittee 2/1/08- 2/15/08 
ideas for structure of final round of 
interviews 
Final Interviews (2-3 candidates) Full EQC 2/22 - 317108 
Interviews with Governor Same day as EQC 

interviews, if possible 
Consultation on final selection Full EQC, Governor Same day, if possible 
Appointment decision & offer EQC, support from DAS By 4/1/08 
New Director on Board 5/1/08 

1 



reg on 
Theodore KulonL;oski, {Jovernor 

August 9, 2007 

To the Editor: 

Department of Environmental Quality 
Headquarters 

81 l S\V Sixth Avenue 
l'orlland, OR 97204-1390 

(503) 229-5696 
FAX (503) 229-6124 
TTY (503) 229-6993 

Oregon's laws and rules apply equally to all citizens. That's why I am concerned that your 
August 9th editorial, "Little bark, even less bite" did not consider either the Department of 
Environmental Quality's legal responsibilities, or the rights of businesses and business owners, 
as factors in a complicated equation. Oregon's laws and our regulatory processes strive to 
balance the concerns of numerous parties, including neighbors, environmentalists, local 
governments, and businesses. While shutting down a business may sound like an easy fix, it is 
not always the right, or the legal thing to do. 

Concurrently with legal - and public - processes, DEQ is requiring that Lalceside improve 
operational procedures to better monitor the types of waste entering the landfill and evaluate 
closed portions of the landfill to ensure that leachate is not entering waste or that the landfill is 
generating harmful gasses. DEQ is also requiring an updated closure plan from Lakeside to 
ensure that future portions of the landfill are closed in the way that helps prevent environmental 
problems in the future. 

Legal timelines in regulatory matters, including the permitting of landfills such as Lakeside 
Reclamation Landfill in Washington County, are not swift enough for some; we understand that. 
Lalceside has recently filed an application for permit renewal that will be discussed openly with 
the public in informational meetings and hearings. We encourage the public to remain engaged 
in this process. 

Stephanie Hallock 
Director 
Depaiiment of Environmental Quality 
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C!~e @regonian 
Little bark, even less bite 
Out looking for -- or looking out for? -- the landfill, the DEQ seems to have lost its way 

Thursday. August 09, 2007 

The Oregonian 

0 regon's Department of Environmental Quality is a regulatory agency with a wonderfully clear mandate: 
"Protect the quality of Oregon's environment." In other words, it's our watchdog. 

Our watchdog too often turns out to be a Chihuahua. 

Little bark. Even less bite. 

For the latest evidence, join us today on a summer afternoon stroll off Southwest Scholls Ferry Road. Bask 
in the bucolic charm of soaring pines, sylvan vineyards, a symphony of birdsong and the abiding aroma of. 

Garbage. 

Fifty years ago, Howard Grabhorn, whose family farmed these verdant vales, went to Washington County 
and got some sort of green light to dump waste from his demolition business in a small hollow out back of 
his land. That hollow has grown to more than 40 acres, and is 70 feet high. 

Neighbors now have a new horizon. 

And it stinks. 

Most of the trucks rumbling in to Lakeside Reclamation Landfill carry debris from construction sites. More 
than 90,000 tons landed here last year to tower over the Tualatin River. Concerns about what's going on at 
Lakeside have been growing for years. Last week, finally, someone stepped up to take a stand. 

It wasn't anyone from DEQ. We wish. And it wasn't anyone from Washington County. Fat chance. This 
white knight rode in on the least likely horse. As Metro, the regional government, launched a review of its 
dumping agreement with the landfill, Councilor Robert Liberty raised a question that could cut off 95 percent 
of its supply. Lakeside is the sole remaining unlined landfill taking waste from the Metro region, said Liberty, 
whose concerns were less scenic than subterranean. "It's not the top I'm worried about, it's the bottom." 

No fair, cried Grabhorn's supporters, most of whom seem to be lawyers and public relations professionals 
on his payroll. Grabhorn must be allowed to keep his dump open, they say, so that he can afford to close it. 

Who's writing this script? 

Joseph Heller? 

The Catch-22, landfill advocates insist, is that it takes a great deal of money to close a dump, to cap it, 
groom it and monitor it for a minimum of 20 years. And the fund that Grabhorn is setting aside for this 
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purpose, they say, isn't quite yet full. 

Grabhorn, who has also filed a Measure 37 claim on the property, would like to operate through 2017. 
Unless, of course, Metro wants to send him more waste. Lots more. Soon. 

This charade has gone on long enough. Liberty's right. It needs to stop, and it needs to stop now. 

©2007 The Oregonian 
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Fact Sheet 

Economic Development and 
Environmental Issues in Coos 
Bay 
Coos Bay 
Coos Bay is the largest coastal community in 
Oregon and is home to the deepest port on the 
west coast between San Francisco and Seattle. 
Coos Bay has been the commercial center of 
Oregon1s southern coast since its founding in the 
1850s. Transportation systems radiated from it to 
inland Oregon, the Pacific Ocean, and other 
areas of Coos County. From the 1850s to 1990s, 
industries in the area have included sawmills, 
shipyards, coal mining, daily farming, and forest 
industrial production 

Bridge over Coos Bay 
Photo by Gary Halvorson, Oregon State Archives 

With the decline of the timber industry in early 
1980s, Coos Bay has struggled to develop a 
diffurent industrial base. Further hardships have 
occurred this year with the loss O&C rural 
timber funds. For example, Coos County has cut 
approximately 100 county employees in public 
health and safety. 

Several projects that promise potential economic 
benefit to the Coos Bay area are cunently under 
way with DEQ involvement. Several of these 
projects have the potential to pit environmental 
and economic issues and at least one, the LNG 
facility, has created some public controversy in 
the area. A brief description of the projects and 
the environmental issues are described below. 

Coal- Bed Methane Extraction 
Methane Energy Corp (MEC), an Oregon-based 
wholly owned subsidiary ofTonent Energy, has 
been exploring the potential natural gas reserves 
contained in the coal seams of the Coos Bay 
Basin. MEC holds over 100,000 acres in the 

basin under lease, and has estitnated that 1.2 
trillion cubic feet of pipeline-quality methane 
exists in the basin. In 2005, MEC drilled five 
deep (2,500-3,000 feet) exploration wells. If the 
resource is viable, MEC will likely install up to 
300 production wells, construct pipelines' from 
the wells to markets, and extract methane for the 
next 10-30 years. This is the first coal-bed 
methane project in Oregon. 

Environmental and community issues facing this 
project include the potential contamination of 
shallow drinking water wells, groundwater 
treatment and discharge to Davis Slough, and the 
itnpacts construction of a gas pipeline may have 
on the local landscape. T11e project is moving 
forward, and DEQ is currently drafting an 
NPDES permit for disposal of production water. 

For more information about this project contact 
Bill Mason, (541) 687-7427; email 
1nason. bi 11 GiJdeg .state.or. us 

Exploration for tnethane is undenvay on Beaver Hill 
'near Coquille, 

Port of Coos Bay Projects 
Once a thriving Por~ the Oregon International 
Po1t of Coos Bay has seen a dramatic decrease in 
transportation with the timber industry decline. 
In order to revitalize trade, the Port is currently 
involved in several projects which could 
significantly enhance the economic potential of 
both the Port and the region. 

Liquefied Natural Gas (LNG) Terminal 
A Liquefied Natural Gas (LNG) import tenuinal 
to be managed by Jordon Cove Energy Project 

~ 

~ 
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Eugene, Oregon 97401 
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(800) 844-8467 
Fax: (541) 686-7551 
Contact: Mary Camarata 
www.deq.state.or.us 

Last Updated: 7 /25/07 
By: Mary Cmnarata 
DEO 07-WR-010 



L.P is proposed on the North Spit. A 230-mile 
long 36-inch diameter pipeline is also proposed 
to connect the terminal with existing interstate 
pipelines in Roseburg and Malin, and would be 
capable of delivering one billion cubic feet of 
natural gas per day to West Coast markets. 
Williams Pacific Connector manages the 
pipeline work. 

There is community concern regarding the 
placement of the LNG facility so close to the 
community, and there are several environmental 
issues to be resolved with both the fixed facility 
and the pipeline construction. Jordan Cove and 
Williams Pacific Connector are planning to 
submit applications to FERC by September 
2007. Once the draft EIS is issued by FERC, the 
404/401 work by the Army Corps of Engineers 
and DEQ can proceed. 

For more information about the LNG terminal 
proposal contact Mary Camarata (541) 687-
7435; email can1arata.1narvrQ)deg,state.or.us 

The Coast Guard provides a security zone for a LNG 
shipment at another port. Photo courtesy of USCG 
PA3 Donnie Brzuska 

Container Ship Terminal 
The Port has been active at the state and national 
level in moving forward to secure funding for a 
large container ship project and is currently 
working with APM Terminals, a globally 
recognized container ship company. The 
Governor has committed five million dollars to 
this project to conduct a feasibility study. If the 
project becomes a federal project, there is 
additional 55 million dollars of state money 
available for the dredging operations. 

Although independent of the LNG terminal 
activity, this project is currently proposed to be 
sited next to the LNG terminal. In order to 
accommodate the container vessels (which will 
carry hundreds ofrailcar containers), the channel 
will need to be deepened from minus 37 feet to 
minus 51 feet and widened from 300 feet to 500 
feet. A turning basin will also be needed to 
maneuver the container vessels. APM Terminals 
would like to begin construction by 2010 and 
begin operations by 2014. 

Environmental issues associated with this project 
include managing the large volume of sediments 
that will be dredged during the channel 
deepening/widening project, and filling of 
Henderson Marsh (wetlands) for the container 
storage and sorting facility. A project of this 
magnitude will require coordination with state 
and federal regulators on assessing 
environmental impacts and mitigation measures. 

For more information contact Mary Camarata 
(541) 687-7435; email 
ca1narata.111ary@deg.state.or.us 

DEQ's Involvement on Port Projects 
DEQ has participated in meetings for the LNG 
and container projects. DEQ's role in the LNG 
project \.vill increase when the draft EIS is issued 
and a Title V Air Quality application is 
submitted. DEQ has received approval from the 
legislature to hire two Limited Duration NRS3 
positions funded by receipts authority to do 
pennitting work on proposed LNG facilities. 

DEQ will have a greater role in the container 
project when the feasibility study is submiµed. 
DEQ's role will be focused on the 401 
certification of any dredging/filling that needs to 
occur. 

Alternative Formats 
Alternative formats of this document can be 
made available. Contact DEQ Public Affairs for 
more information (503) 229-5696. 
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PETITIQN FQR RECQJYSIDERATION 
. . . IN TJJE MATTER OF THE 

. .· ALMEDAMJNE . 
.JOSEPHINE COUNTY. OREGQN1 

. 

. PETITIONERS 
. Laurence A. Tuttle, an individual 

and the 

Center for EnvironmentalEquity · 

RESPONDENTS 
Stephanie Hallock, Directdr, · 

·. Oregon Department of Environmental Quality·· · 

and the 

Oregon Department of Environmental Quality 

.···Theodore Kufongoski; Governor· 
State. of Oregon · · 

.. EnviromneµtalQuality Commission 
· Lynn Hampton, Chair · · 

· :Sill J3losser, Corrunissioner · 
DonaldaD:odson, Commissioner 

··Judy, Uherb~lm.1,Con.unissioner 
· Ken Williamson, Commissioner ,--·- .... - ... ·. -- -

·Pagel 

.. ' This.Pethi\ln is npt notice to sue !llll'suant ti>the Clean W~ter Act .. · .. .· •. • .. . .•. · ... · .• .. ·. . ... 
· · 619 ,SW Alder, #1021 c Portland, Ore gem 972.pS .·~ (503) 221~1683 · 
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Backgroun:g . ·. . . . . . . .· . . . . . . 
On May 9,2002, Petitioner's formally requested thatthe Oregou l)epartment of 
J;j;nvironmeutalQuality(DEQ) require permits for acid .mine drainage and heavy· 

·. metal discharges into the Rogue River atthe abandoned Almeda Mine.(Almeda) ... 
Petitioners asked DEQ to issue a notice of noncompliance to the Bureau ofI,,and ··· · . 

. M;anagement(BLM) for failure.toapply fot and to secure permits .required by the· 
CW A pursuantto the authority delegated to DEQ by the U.S. Environmental 

· Agency {EPA) fo administer and enforce the CleauWater Act (CWA}; 

Discharges to the Rogue River origiqate on the BLM"owned Almedasitt) and .enter 
. the Rogue Riveron the BLM~owned Almeda site. The direct surface discharge · · . .· 
·flows continuously from a mine tunnt(h part of extensive unclergl-ound Almeda.mine 
work;ings; 

DEQ denied Petitioner's request. . SeeDEQ letter attached. 

Qontinuing Environmental Degradation .. . ... · · . ·.·. · ·. . . . . ·. ..·. ·. •·· · ..... · . · 
. Water quality tests regularly .performed by Nielst(n Research Corporatj:on since 2Q02 
confirm continuous heavy metal discharges transported by acid mine drainage {pH · 
2.9) floWi(lg directly into the Rogue River. Tests also disclose highly toxic soils 
originating from mine. wastes produced by the Almeda on-site smelter.. · 

Despite these confirming data, neither BLM nor DEQ have acted to capture, treat,· 
or otherwise mitigate the hazardous discharges to the Rogue River, nor to remove · · 
or treat toxic soils. Acid mine artd heavy metal discharges at Almeda represent 
perils for human health, endangered wild fishstocks,water quality, :tnd commercial.· 
interests. · 

. . . . - . - ' - . . 

.. ·. ·. Thousands of boaters, rafters, and anglers use the Rogue River at the Almeda site 
annually. The Rogue RiveratAlmeda is a Congressionally designated wild and. · · 

· scetiic Waterway. . · · 

· . . Potential for CatpstrophicEnvironmeritill Degraijatipn · . . ·... .·· .. ·•· · ·.·. . \ .. · . · •··· ··• · ·· 
The conditions at Almeda ,._ as is the case with most abandoned and inactive mines 
.. ~-represent highpotentfal for catastrophic environmental degradation. Millions of . 

. . gallons of acid .mine drainage and heavy metals are stored in several thousand foet .. . . · · 
. of Almeda mine tunnels;.stopes, an.dshafts ab()ve and l:>elowthe surface g~de of the · 
Rogue River. AoQcls; unusual precipitation events, and other land disturbances are ... 
pott(htial.triggers f()r rele\lsing Almeda~s stort)d cpntents. Art unusual Precipitation: .. · .. · 
pattern, for example, contributed to the massive release of rriine spoils atthe. . · · 
Fcjrmosa Silver Butte mine. · · · 

. - ; ':. '.' .• .. '· --·,. -- ' . _. :- . -, -

qlOS~ Alder: #1021 - Portland, Oregon 97205 - (503) 221" 1683 · 
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Requef1tfor. Reconsideration 
DEQ's decision not to require CWA permits at Almeda~~ becauseJthe .site had once· 

·. been mined by a fe<;leral lands claim holder-- is inconsistertt~ith DEQ's obligations 
. toadrninister and enforce the CWA, and t6 require all private an<f public entities to 

secure appropriate pollµtion andfacilities permits.' · · · · · 

DEQ 's August 2002 letter offeredthe following: ".,' .l)EQi~tends .to rely on state .. 
andfederalcleanup laws to igentify, prloritize.andcleanupaban,doned and ..... 

.• inactive winesi.tes. DEQ believeslhat stateandfederal cleanup lawsprovi4e the 
· .. ·.·· fn:oS(apjJropriate and .effective mechanism to address abahdoned a,jd inactive. mine 

·.sites. Abandoned and inaetive mine site work is apriorityforDEQ's cleanup· · 
. . . program. '1 · · · . 

__ , " 
,.,._., 

. · •. Since August 16, 2002 -- five yearsago from the date.ofth.e1etter..cited above -­
• ; neither DEQ nor BLM has acted to insure that. Almeda's acic\ mine and heavy 

·· . metal discharges· are or. will be contained, controlled, or ~reat~d. For this reason, 
Petitioners again formally request that, within 60 days, DEQformally1:iotify BLM 
tliafAln:ieclfl Mine discharges violate the CWAand that appropriate CWA permits · 

· · are required; · · · 

Respectfully sµbmitted, 

. Laurence A .. · uttle, ])irect · · 
Center for EnViroriniental 

' :. ; 

2 Alniedaw~slastactively mined in 1953, All rights to ll1ine piirauanttbthe l872 General Mining 
· · · L4'w are expired; no new µlining claims have been filetlin this seetion:pf the.Congressionally 

.. clesigned Wilcland Scenic R<)gue River. / · · · 

. 610 SWA!der, #1021- Portland, Oregon 9720;; - (S05) 221-1683 
--- - .,,, . ' - -- - . 



reg on 
John A. Kitzhaber, M.D., Governor 

August 16, 2002 

Larry Tuttle 

Department of Environmental Quality 
811 SW Sixth Avenue 

Portland, OR97204-1390 
(503) 229-5696 

TTY (503) 229-6993 

Center for Environmental Equity 
610 SW Alder, Suite 1021 
Portland, OR 97205 

RE: Almeda and Champion Mines 

Dear Mr. Tuttle: 

Thank you for your letter of May 9, 2002, concerning Almeda and Champion mines. 
I apologize for the delay in responding. As you know, before responding, we wanted to 
discuss your complaint with appropriate DEQ staff and the Oregon Department of 
Justice. 

In your correspondence, you requested DEQ issuance of notices of noncompliance for 
failure of federal land management agencies and the Phoenix Logging Company to 
apply for National Pollution Discharge Elimination System (NP DES) and/or Water 
Pollution Control Facility (WPCF) permits for discharges associated with the historic 
mine operations referenced above. From various sources, including the recent 
Oregonian news story, it is also our understanding that you are contemplating litigation 
to require permits for abandoned and inactive mine sites. 

DEQ' does not intend to fssue the requested notices of noncompliance for the following 
reasons: 

First, federal land management agencies must obtain water quality permits, either an 
NPDES or WPCF permit, only to the extent required by Section 313 of the Clean Water 
Act. That statute provides that federal agencies must comply with state and federal 
water quality laws to "the same extent as a nongovernmental entity." As you know, 
federal land management agencies generally assert that, for mines located on federal 
lands that were owned and operated under the 1872 mining law, the federal land 
management agency is not an "owner or operator" for purposes of CERCLA or the 
Clean Water Act. While we recognize that the law is not clear on this point, DEQ does 
not intend to challenge the federal agencies' position. We will, however, ask the U.S. 
Environmental Protection Agency for their interpretation of the Clean Water Act 
requirements as they might apply to abandoned and inactive mine sites located on 
federal lands. 

Second, DEQ intends to rely upon state and federal cleanup laws to identify, prioritize 
and clean up abandoned and inactive mine sites. DEQ believes that state and federal 
cleanup laws provide the most appropriate and effective mechanism to address 
abandoned and inactive mine sites. Abandoned and inactive mine site work is a priority 
for DEQ's cleanup program. 

DEQ-1 @ 



DEQ shares your goal of getting former mine sites addressed as quickly as possible. I 
believe we are using the best means available to reach. that goal. If we can provide any 
additional information about DEQ's cleanup efforts for abandoned and inactive mine 
sites, please do not hesitate to contact Keith Andersen, Western Region Community 
Solutions Section Manager at (541) 686-7838 or Jeff Christensen, DEQ Abandoned 
Mine Lands Coordinator at (503) 229-6391. 

Thank you for your continued interest and concern regarding this important work. 

Sincerely, 

)it:q?Jku~dc 
Stephanie Hallock 
Director 

cc: Keith Andersen:DEQ:WR:Eugene 
Kerri Nelson:DEQ:WR:Eugene 
Anne Price:DEQ:HQ:OCE 
Mike Llewelyn:DEQ:WQ 



reg on 
Theodore R. Kulongoski, Governor 

September 12, 2007 

Mark G. Reinecke 
Attorney At Law 
591 SW Mill View Way 
PO Box 1151 
Bend, OR 97709-1151 

Department of Environmental Quality 
811 SW Sixth Avenue 

Portland, OR 97204-1390 
503-229-5696 

TTY: 503-229-6993 

On September 12, 2007, the Environmental Quality Commission issued the enclosed EQC Order in 
Case No. AQ/AB-WR-05-187. The Order found that your client, Alpine Abatement Associates, Inc. 
is liable for a civil penalty of $18,035, to be paid to the State of Oregon. If the civil penalty remains 
unpaid for more ten (10) days from the date the Order becomes final either upon appeal or by 
operation of law, we will file the Order with the Yamhill County Clerk, and with any County Clerk in 
any other county where your client may own real property. This will result in a lien being placed on 
any real property your client may own in that county. Your client will not be able to clear title of its 
property ill a sale without paying its debtplus interest to this Department. We will also refer the 
Order to the Qepartment of Revenue or a private collection agency for collection, pursuant to ORS . 
293.231. Statutory interest on judgments is nine percent per annum. 

Please send a check or money order in the amount of$18,035, made payable to "State Treasurer, 
State of Oregon," to the Business Office, Department of Environmental Quality, 811 S.W. Sixth 
Avenue, Portland, Oregon 97204. " 

If you have any questions, please call Deborah Nesbit at DEQ's Office of Compliance and 
Enforcement in Portland, (503) 229-5340. 

Sincerely, 

9;;zj <:;\ '"'t-
Acting Administrator 
Office of Compliance and Enforcement 

cc: Business Office, DEQ 
Helen Lottridge, OD, DEQ 
AQ Division, HQ, DEQ 
Dottie Boyd, Salem Office, DEQ 

. Alpine Abatement Associates, Inc., 65100 Gerking Market Rd, Bend OR 97701 
Alpine Abatement Associates, Inc., Robert S Lovlien, Registered Agent, 40 NW Greenwood, 

PO Box 1151, Bend OR 97709 
Office of Administrative Hearings, Transportation Hearings Division, 1905 Lana Ave NE, 

Salem, OR 97314 



BEFORE THE ENVIRONMENTAL QUALITY COMMISSION 
OF THE STATE OF OREGON 

In the Matter of ) 
Alpine Abatement Associates, Inc. ) 

) 
Respondent ) 

) 
) 
) 

Order Dismissing 
Petition for 
Commission Review 

No. AQ/AB-WR-05-187 
(OAH Case No.129544) 

This matter came before the Environmental Quality Commission during its 
regular meeting on August 16, 2007. The procedural history of this matter is set out in 
the Staff Report (Attachment A). 

The Commission finds that Petitioner has failed to file exceptions and a brief as 
required by OAR 340-011-0575(5). Accordingly, the petition for Commission review is 
dismissed in accordance with OAR 340-0l l-0575(5)(f). The proposed decision of the 
Administrative Law Judge issued on March 23, 2007 and included as Attachment B to 
this Order is the final order of the Commission. 

Dated this !) ~day of September, 2007. 
, 

Ste anie Hallock, Director 
Department of Environmental Quality 
On behalf of the 
Environmental Quality Commission 

Notice of Appeal Rights 

RIGHT TO JUDICIAL REVIEW: You have the right to appeal this Order to the Oregon 
Court of Appeals pursuant to ORS 183.482. To appeal you must file a petition for 
judicial review with the Court of Appeals within 60 days flom the day this Order was 
served on you. If this Order was personally delivered to you, the date of service is the 
day you received the Order. If this Order was mailed to you, the date of service is the 
day it was mailed, not the day you received it. If you do not file a petition for judicial 
review within the 60-day time period, you will lose your right to appeal. 

Attachments 
GENV0523.DOC 



ATTACHMENT A 

State of Oregon 

Department of Environmental Quality Memorandum 

Date: 

To: 

From: 

Subject: 

Appeal to 
EQC 

EQC 
Authority 

July 30, 2007 

Environmental Quality Commissio1~,' n"t)v 

Stephanie Hallock, Director ~ < ~v r 
Agenda Item D, Action Item: Request for Dismissal of Contested Case 
No. AQ/ AB-WR-05-187 regarding Alpine Abatement Associates, Inc. 
August 16, 2007 Environmental Quality Commission (Commission) meeting 

On April 20, 2007, Alpine Abatement Associates, Inc. filed a Petition for 
Commission Review (Attachment B) of a Proposed and Final Order (Attachment 
C) assessing the company a civil penalty of$18,035 for several asbestos-related 
violations. 

The Commission's rules require that a party appealing a proposed order must file 
a brief and exceptions within 30 days offil_ing the Petition for Review, and that if 
the party wishes an extension of that time, the party must file a request for 
extension of time before the original deadline passes. OAR 340-01 l-0575(5)(a) 
and OAR 340-011-0575(5)(e). In this case, Alpine Abatement Associates, Inc.'s 
brief and exceptions were due on May 21, 2007, but Alpine Abatement, 1-lc. did• 
not file a request for extension until May 24, 2007. 

The Commission's rules allow it to dismiss a petition for review when the 
exceptions and brief were not filed in a timely manner. OAR 340-01 l-0575(5)(f). 
The rules also prevent the Commission from considering any substantive 
arguments that were not properly raised in timely exceptions, so dismissal is 
ordinarily the only practical means for dealing with a petition for review that was 
not accompanied by the timely filing of exceptions. 

A representative of the Department will be present at the August 16, 2007, 
Commission meeting to answer any questions you may have about this request. 
The Commission's legal counsel will also be available to address any question 
relating to the Commission's legal authority with respect to this matter. 

The Commission has the authority to resolve this matter under OAR 340-011-
0575. 

001 



Agenda Item D, Action Item: Request for Dismissal of Contested Case No. AQ/ AB-WR-05-187 
1 regarding Alpine Abatement Associates, Inc 

August 16, 2007 EQC Meeting 
Page 2 of2 

Alternatives The Commission may: 

1. Dismiss the Petition for Commission Review leaving the Proposed and Final 
Order in place. 

2. Schedule the case for review at a foture Commission meeting. 

Attachments A. Proposed Order for Assessment of Civil Penalty, dated March 23, 2007. 
B. Petition for Commission Review of the Proposed and Final Order, dated April 

20, 2007. 
C. Request for Extension, dated May 24, 2007. 
D. OAR340-0ll-0575 

Available OAR Chapter 340, Division 11; ORS Chapter 468 
Upon Reqnest 

Report Prepared By: Jane K. Hickman, Administrator 
Office of Compliance and Enforcement 
Phone: (503) 229-5555 
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ATTACHMENT B 

BEFORE THE OFFICE OF ADMINISTRATIVE HEARINGS 
STATE OF OREGON 

for the 
THE ENVIRONMENTAL QUALITY COMMISSION 

IN THE MATTER OF: ) PROPOSED AND FINAL ORDER 
) 

ALPINE ABATEMENT ASSOCIATES, 
INC., an Oregon corporation, 

Respondent 

) OAH Case No.: 129544 
) Agency Case No.: AQ/ AB-WR-05-187 
) 
) Yamhill County 

HISTORY OF THE CASE 

On March 23, 2006, the Department of Environmental Quality for the State of Oregon 
(DEQ) issued a Notice of Violation and Assessment of Civil Penalty to Alpine Abatement 
Associates, Inc. (Respondent). The notice alleged eight violations: (1) Respondent failed to 
keep friable asbestos-containing materials (ACM) adequately wet until disposed of, in violation 
of OAR 340-248-0270(7)(a); (2) Respondent failed to have at least one viewing window 
installed in its negative pressure enclosure at its facility, in violation of OAR 340-248-
0270(7)( e ); (3) Respondent openly accumulated asbestos-containing waste material (ACWM), 
in violation of OAR 340-248-0205(1); (4) Respondent failed to enclose the area where friable 
asbestos material removal was occurring with a negative pressure enclosure, in violation of OAR 
340-248-0270(7)( d); (5) Respondent failed to comply with final air clearance sampling 
requirements by not performing aggressive sampling in the clearance area, in violation of OAR 
340-248-0270(13)(c); (6) Respondent failed to comply with final air clearance sampling 
requirements by failing to timely submit air clearance sampling results, in violation of OAR 340-
248-0270(13)( d); (7) Respondent failed to comply with final air clearance sampling 
requirements by allowing a non-certified employee to perform sampling and submit results to 
DEQ, in violation of OAR 340-248-0270(13)(a); and (8) Respondent removed portions of its 
containment around an asbestos project, in violation of OAR 340-248-0270(13). 

On April 19, 2006, Respondent requested a hearing. On July 24, 2006, the DEQ refened 
the hearing request to the Office of Administrative Hearings (OAH). Administrative Law Judge 
(ALJ) Todd C. Ainsworth was assigned to preside at hearing. A telephonic preheating 
conference was convened on September 18, 2006, to clarify the issues, review stipulations of the 
parties, discuss hearing procedures and evidentiary matters, and to schedule a hearing date. A 
second telephonic prehearing conference was convened on October 30, 2006, to further discuss 
evidentiary matters and to schedule a hearing date. The new hearing date was scheduled for 
DecemberS, 2006. On December 4, 2006, the hearing was rescheduled due to a fire at DEQ's 
Bend, Oregon, office on or about December 1, 2006. The hearing was rescheduled to January 
16, 2007. 

In the Matter of Alpine Abatement Associates, Inc., OAH Case No. 129544 
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Prior to the hearing, the parties resolved several of the issues. With respect to Violation 
2, the parties stipulated that Respondent failed to have at least one viewing window installed in 
its negative air enclosure. With respect to Violation 7, the parties stipulated that Respondent 
failed to require a properly certified independent party to perform air clearance sampling. By 
stipulation of the parties, DEQ withdrew Violation 8, regarding Respondent's alleged removal of 
its containment around an asbestos abatement project. (Ex. Al.) 

Ahearing was held on January 16, 2007, in Bend, Oregon. Respondent appeared by and 
through Attorney Mark G. Reinecke. Respondent's president, Jack R. Billings, appeared as the 
authorized representative of Respondent, and testified on behalf of Respondent. Also testifying 
on behalf of Respondent were Quinton D. Million (Respondent's Field Superintendent), M. 
Teresa Smith (Citizen's Bank commercial lender), and Waldo Farnham, of Farnham Electic 
Company. DEQ was represented by Bryan Smith, Environmental Law Specialist. Testifying on 
behalf ofDEQ was Dottie Boyd, DEQ Air Quality Asbestos Program Compliance Inspector. 

The record remained open to accommodate DEQ's submission of a DVD video clip and 
the U.S. Environmental Protection Agency's Asbestos HESHAP Adequately Wet Guidance 
publication, and for the parties' submission of written closing arguments. The record closed on 
February 7, 2007, on receipt of all those items by ALJ Ainsworth. Following the hearing, the 
parties stipulated that the penalty for Violation 2 shall be $825 and the penalty for Violation 7 
shall be $1,910. (Written closing arguments of the parties.) 

ISSUES 

1. (Violation 1) On or about August 11, 2005, did Respondent fail to keep friable ACM 
adequately wet until those materials were disposed of in violation of OAR 340-248-0270(7)(a)? 
If so, did that failure cause a potential for public exposure to asbestos or release of asbestos into 
the environment within the meaning of OAR 340-012-0054(1)(0)? 

2. (Violation 3) On or about August 11, 2005, did Respondent openly accumulate 
ACWM in violation of OAR 340-248-0205(1 )? If so, did Respondent's accumulation cause a 
potential for public exposure to asbestos or release of asbestos into the environment within the 
meaning of OAR 340-012-0054(1)(p)? 

3. (Violation 4) On or about August 11, 2005, did Respondent fail to install a negative 
pressure enclosure around the area where friable asbestos materials were to be removed, in 
violation of OAR 340-248-0270(7)( d)? If so, was Respondent's failure a violation of a work 
practice requirement for asbestos abatement projects that caused a potential for public exposure 
to asbestos or release of asbestos into the environment within the meaning of OAR 340-012-
0054(1)(0 )? 

4. (Violation 5) On or about August 11, 2005, did Respondent fail to comply with the 
final air clearance sampling requirements by not aggressively performing final air clearance 
sampling with an air blower or fans, in violation of OAR 340-248-0270(13)(c)? 

Jn the Matter of Alpine Abatement Associates, Inc., OAH Case No. 129544 
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5. (Violation 6) On or about September 11, 2005, did Respondent fail to comply with 
the final air clearance sampling requirements by not timely submitting the required air clearance 
sampling results to DEQ, in violation of OAR 340-248-0270(13)(d)? 

EVIDENTIARY RULINGS 

Exhibits Al through Al 6, offered by DEQ, were admitted into the record. Respondent's 
objection to Exhibit Al2 (memorandum of Dottie Boyd) on grounds the document was 
cumulative, was overruled. The other exhibits were admitted without objection. Exhibits Rl 
through R3, offered by Respondent, were admitted into the record without objection. 

During the hearing, DEQ requested that it be allowed to submit two additional exhibits 
after the hearing and DEQ's request was allowed. DEQ thereafter submitted with its written 
closing argument a DVD containing several short video clips taken by DEQ Inspector Dottie 
Boyd and a nine-page publication prepared by the U.S. Enviromnental Protection Agency 
entitled, Asbestos NESHAP Adequately Wet Guidance. The EPA publication has been marked 
Exhibit Al 7 and the DVD has been marked Exhibit Al8. Both exhibits are hereby admitted into 
the record. 

FINDINGS OF FACT 

1. Respondent is an experienced asbestos abatement contractor situated in Bend, Oregon. 
Jack R. Billings is the President and owner of Respondent. Respondent has been in business 
since 1988 and has completed hundreds of asbestos abatement projects inside and outside 
Oregon. Respondent is very familiar with DEQ's asbestos abatement requirements. Respondent 
successfully bid to perform an asbestos abatement project at the Safari Motel at 321 North 
Highway 99W in McMinnville, Oregon. The motel was dilapidated and had been in disrepair for 
two years. Mr. Billings did not visit the site before making the bid. The asbestos abatement 
project involved removal of asbestos-containing ceiling texture material and sheet vinyl inside 
the motel prior to demolition of the motel by another contractor. Respondent retained Quinton 
Million as supervisor for the project and Respondent hired employees locally from another 
contractor to perform the work. Those employees were Hispanic and spoke Spanish as their first 
language. Mr. Billings did not visit the project as it was being done. (Ex. Al2, R3; testimony of 
Jack Billings.) 

2. Respondent sent an ASN-1 friable asbestos abatement Project Notification Form to 
DEQ regarding the Safari Motel. DEQ received the Project Notification Form on July 19, 2005. 
The Project Notification Form specified removal of 1,500 square feet of ceiling texture and sheet 
vinyl and identified the project start date as August 1, 2005 and the completion date as August 5, 
2005. (Ex. A3.) On or about August 2, 2005, Respondent provided DEQ with a revised Project 
Notification Form increasing the quantity ofremoval to 8,622 square feet and identifying the 
new completion date as August 10, 2005. Respondent's Project Notification Form identified the 
method ofremoval as "fullscale/wet/neg[ative] pressure." (Ex. A4.) 

3. DEQ Inspector Dottie Boyd has worked in DEQ's asbestos program for 10 years, and 
has conducted 500 to 800 asbestos compliance inspections during that time. On August 10, 
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2005, Ms. Boyd performed a compliance inspection of Respondent's work at the Safari Motel 
project. Although the completion date was listed as August 10, Respondent was still performing 
work on the project. At the time of the inspection, the weather had been hoi and dry for several 
days. Respondent had erected a negative air containment enclosure around the areas being 
abated. Ms. Boyd initially noticed two violations regarding lack of a viewing window and lack 
of contractor name on generator labels on bags of abated material. She also noticed material 
tracked on the ground at the entranceway into the lower containment area, which appeared to 
have been tracked out of the containment by workers. Mr. Million advised Ms. Boyd that 
workers were decontaminating outside the containment area and he hosed the material off the 
walkway. Ms. Boyd took a sample of this material, but testing revealed no asbestos content in 
the sample. (Ex. A12; testimony of Dottie Boyd.) 

4. On August 10, 2005, Ms. Boyd dom1ed protective gear and entered the containment 
area for approximately one hour. There were several workers in the area. Ms. Boyd observed 
that popcorn debris had been removed and there was very dry debris on the floor, stuck to the 
plastic containment walls, and coating the equipment in the area. One of the workers was dry 
sweeping popcorn debris on the floor, which was an inappropriate method of removal. Ms. Boyd 
saw a hose, water bucket and an airless sprayer, but she did not see any of the equipment or 
water used during the time she was in the containment. She observed three negative air 
machines in operation within the containment. A fourth negative air machine in Room 39 was 
not hooked up. She found several closed clear asbestos waste bags, which were light when 
pickup up. This indicated to Ms. Boyd that the waste material inside had not been wetted. She 
wetted and tested the material and confirmed for herself the waste material in the bags was dry. 
Ms. Boyd did not see any motel furniture or other similar items of value inside the containment, 
although she saw some boxes covered by plastic sheet. (Ex. AS (photographs), Al2; testimony 
of Dottie Boyd.) 

5. Respondent's employees did not see any motel furnishings of value in the containment 
area or have any information that unauthorized parties had actually entered the containment area 
after August 9, 2005. (Testimony of Quinton Million and Teresa Smith.) 

6. On August 10, 2005, Ms. Boyd completed her inspection and advised Mr. Million that 
she had observed several violations: failure to keep friable ACM adequately wet during 
removal, no viewing window, lack of generator name on waste labels, ACWM not adequately 
wet and a potential for open accumulation of ACWM outside the contaimnent area on the 
walkway. Ms. Boyd also told Mr. Million that she did not think Respondent would pass an 
aggressive air clearance testing, based on the dryness of the material inside the containment area. 
She explained to Mr. Million that the air clearance testing was a work practice requirement and 
that if Respondent removed the contaimnent without a valid aggressive air clearance, 
Respondent would be in violation ofDEQ regulations. Mr. Million told Ms. Boyd that he 
inspected the project in the mornings and in the evenings by going inside and looking at the 
progress at those times. Ms. Boyd concluded the inspection, but planned to retmn the following 
day to re-inspect the project. (Ex. Al2; testimony of Dottie Boyd.) 

. 7. On August 11, 2005, Ms. Boyd re-inspected Respondent's project at the Safari Motel. 
The outside temperature at the time was very warm. When she arrived, she observed a small 
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amount of popcorn texture material on the entryway outside the containment area at the same 
location Mr. Million washed off material the previous day. Respondent did not have a 
decontamination chamber at the entrance to the containment. Ms. Boyd took photographs.ofthe 
material on the walkway and took samples of the material for testing. (Ex. A8, A9; testimony of 
Dottie Boyd.) The material had been tracked onto the entryway area outside. the containment by 
Respondent's workers exiting the containment while working on the project. Laboratory.analysis 
later determined the sample contained 2 percent chrysotile asbestos. (Ex. A7; testimony of 

· Dottie Boyd.) Ms. Boyd also saw a push broom outside the door of the containment, in the open 
air. The handle of the broom was covered with dust and there was popcorn.texture debris in the 
bristles of the broom. (.Elx. A8, Al2; testimony of Dottie Boyd.) 

8. During her August 11, 2005, inspection, Ms. Boyd again put on protective gear and 
went into Respondent's project area. She observed that asbestos was still being removed in one 
of the rooms and the floor of that room was wet. However, popcorn debris on the floor of the 
front hallway was dry. Some of the containment had been removed by Respondent and air 
clearance testing had not been done yet. A substantial portion of the plastic.sheeting of the 
containment had been taken down, rolled up, and placed in a waste bag. The rolled up plastic 
sheeting in the waste bag was still coated with dust from the project. The wood floors had dry 
popcorn texture debris tracked on them where the plastic sheeting on the floor had been 
removed. Portions of the containment area were open to the outside air and there were holes in 
some of the remaining plastic sheeting that compromised the containment by allowing direct 
access to outside air. During her one-hour inspection inside the containment, Ms. Boyd observed 
water spray equipment and a hose, but did not see Respondent's employees actually use the 
equipment or apply any water as they worked. (Ex. A9 - photographs; testimony of Dottie 
Boyd.) 

9. During the August 11, 2005 inspection, Ms. Boyd also observed that the three 
negative air machines were turned off and there was no negative pressure in the area where 
active abatement and cleanup was occurring. She observed that the plastic wall sheeting was not 
pulled inward, as it would be if negative air pressure existed. The fourth negative air machine 
had been removed from Room 39, and a worker had a radio playing in that room as the worker 
prepared to spray encapsulant in the room. The room was approximately 2,000 square feet in 
area. The worker, Joel Bravo, told Ms. Boyd that he bad turned off the negative·air machines . 
because the encapsulant he sprayed would clog up the machines. He stated he was preparing for 
air clearance testing. Ms. Boyd took photographs and a short video of the non-operational 
negative air machines. (Ex. A9, Al8.) Mr. Bravo asked Ms. Boyd if he should tum the 
machines back on, and she told him that he should do that. Mr. Bravo, or someone at his· 
direction, turned the negative air machines on minutes later. Because negative air pressure was 
not maintained, there was a potential for the fibers to be released into the outside air when stirred 
up by people moving in and out of the work area. (Testimony of Dottie Boyd.) 

10. Ms. Boyd has conducted between 50 and 100 other compliance inspections on 
popcorn texture remodel or demolition projects. On August 11, 2005, Ms. Boyd requested that 
Mr. Million allow her to examine waste bags of ACWM from the project that were located in 
Respondent's truck. Million selected ten bags at random and Boyd inspected the material inside 
the bags without opening the bags. Four of the bags had no signs of moisture in them and were 
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very light when picked up. There were no condensation drops inside those four bags. Based on 
her training and experience, Ms. Boyd concluded there was no moisture in the four bags. The 
other six bags had some evidence of condensation inside, although Ms. Boyd could not 
determine whether the contents of those six bags was "adequately wet" within the meaning of the 
rules. She did not take bulk samples of the material in the waste bags. Respondent's name did 
not appear on the generator labels on the bags. (Ex. A9 - photographs; A12; testimony of Dottie 
Bcyd) . 

11. Prior to leaving Respondent's project on August 11, 2005, Ms. Boyd advised Mr. 
Million that she had observed several violations on the site, including failure to maintain 
negative air pressure in the contaimnent, allowing asbestos-containing material to be tracked 
outside by workers, and failure to keep the floor of the contaimnent and ACWM in waste bfi:gs 
adequately wet. When asked by Ms. Boyd why the plastic had been removed from the 
contaimnent, Mr. Million did not provide an answer. Mr. Million advised that air clearance 

testing was scheduled that afternoon at 1:00 p.m. with Clayton Group Services. (Testimony of 
Dottie Boyd.) 

12. Following Ms. Boyd's inspection of the ten waste bags, and after she left the project, 
Mr. Million tested the waste bags in the truck with a moisture meter and concluded there was at 
least 18 percent moisture in the bags. He did not directly advise Ms. Boyd of this test, but 
relayed the information to Mr. Billings. (Testimony of Quinton Million.) Moisture meters are 
not used in asbestos abatement procedures by DEQ or other agencies regulating asbestos 
remediation. (Testimony of Dottie Boyd and Jack Billings.) 

13. At 3:00 p.m. on August 11, 2005, Mr. Billings telephoned Ms. Boyd and they 
discussed the various violations. Mr. Billings advised Ms. Boyd that Mr. Million told him an 
electrical breaker blew just prior to Ms. Boyd's arrival to conduct her inspection on August 11, 
2005. Ms. Boyd subsequently checked with the property owner and other businesses at the site 
and determined that electrical breakers had not blown near the time of her inspection on August 
11, 2005. (Testimony of Dottie Boyd.) 

14. On August 11, 2005, Respondent's subcontractor, Clayton Group Services (Clayton), 
performed air testing at the project. The Clayton air technician failed to use fans to stir up loose 
particles during the testing, as required by DEQ rules. Therefore, Clayton did not conduct the 
testing in accordance with DEQ standards requiring "aggressive" air clearance testing, and the 
test results were invalid. 1n addition, the technician made calculation errors during her testing. 
lnrmediately following the tests that afternoon, the Clayton technician erroneously gave 
Respondent verbal advice at the project site that the test results met DEQ clean air requirements. 
1n response to Clayton's advice, Respondent removed the rest of the contaimnent. (Testimony of 
Dottie Boyd and Mr. Billings.) Mr. Billings discovered the mistake in calculations the following 
day and contacted Ms. Boyd. Mr. Billings immediately instructed Mr. Million to re-install the 
containment so the air clearance testing could be properly completed. The containment was re­
installed on August 12, 2005, and Respondent faxed a revised Project Notification Form to DEQ 
amending the completion date to August 13, 2005. Respondent did not file additional revisions 
to the Project Notification Form. (Ex. A12; testimony of Dottie Boyd and Jack Billings.) 
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15. Respondent completed its asbestos abatement project at the Safari Motel on 
September 15, 2005. The owner of the property required that Respondent re-do some of its work 
during that time. Respondent was required to file a second Project Notification Form with DEQ 
for work performed at the Safari Motel between August 12, 2005 and September 15, 2005. Air 
Clearance Sample Results from testing performed on August 5, 2005 were received by DEQ on 
October 3, 2005. (Ex. A14; testimony of Dottie Boyd.) 

16. Based on the observed violations at the Safari Motel project, Ms. Boyd suspended 
Quinton Million's DEQ supervisor's certificate. She had never suspended a project supervisor 
before. (Testimony of Dottie Boyd.) 

17. All materials described in DEQ's violation allegations, with the exception of 
materials alleged to constitute an open accumulation outside Respondent's containment on or 
about August 11, 2005, contain over 1 percent friable asbestos, and are therefore "asbestos­
containing material" within the definition of OAR 340-248-0010(8). (Ex. A2 - Written 
stipulation of the parties dated November 29, 2006.) Materials alleged to constitute an open 
accmnulation outside the containment contained 2 percent chrysotile asbestos by laboratory 
analysis and were also "asbestos-containing material" within the rule definition. (Ex. A7; 
testimony of Dottie Boyd.) 

CONCLUSIONS OF LAW 

1. (Violation 1) On or about August 11, 2005, Respondent failed to keep friable ACM 
adequately wet until those materials were disposed of in violation of OAR 340-248-0270(7)(a). 
That failure caused a potential for public exposure to asbestos or release. of asbestos into the 
environment within the meaning of OAR 340-012-0054(1 )( o ). 

2. (Violation 3) On or about August 11, 2005, Respondent openly accumulated ACWM 
in violation of OAR 340-248-0205(1 ). Respondent's accumulation caused a potential for public 
exposure to asbestos or release of asbestos into the environment within the meaning of OAR 
340-012-0054(1 )(p ). 

3. (Violation 4) On or about August 11, 2005, Respondent failed to install a negative 
pressure enclosure around the area where friable asbestos materials were to be removed, in 
violation of OAR 340-248-0270(7)( d). Respondent's failure was a violation of a work practice 
requirement for asbestos abatement projects that caused a potential for public exposure to 
asbestos or release of asbestos into the environment within the meaning of OAR 340-012-
0054(1)(0 ). 

4. (Violation 5) On or about August 11, 2005, Respondent failed to comply with the 
final air clearance sampling requirements by not aggressively performing final air clearance 
sampling with an air blower or fans, in violation of OAR 340-248-0270(13)( c ). 

5. (Violation 6) Not proven. DEQ has not established that on or about September 11, 
2005, Respondent failed to comply with final air clearance sampling requirements by not timely 
~ubmitting the required air clearance sampling results to DEQ. OAR 340-248-0270(13)(d). 
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OPINION 

"The burden of presenting evidence to support a fact or position in a contested case rests 
on the proponent of the fact or position." ORS 183.450(2). Here, DEQ has the burden of 
proving its allegations by a preponderance of the evidence. See, Harris v. SAIF, 292 Or 683, 690 
(1982) (general rule regarding allocation of burden of proof is that the burden is on the proponent 
of the fact or position); Cook v. Employment Div., 47 Or App 437 (1980) (in the absence of 
legislation adopting a different standard, the standard in administrative hearings is preponderance 
of the evidence). Proof by a preponderance of evidence means that the fact finder is persuaded 
that the facts asserted are more likely true than false. Riley Hill General Contractors v. Tandy 
Corp., 303 Or 390 (1989). 

DEQ Inspector Dottie Boyd has extensive experience in the Asbestos Program and has 
conducted hundreds of previous compliance inspections, including 50 to 100 popcorn texture 
remodel or demolition projects. She is very familiar with the specific rules applicable to the case 
at hand and is familiar with proper testing procedures. Ms. Boyd's testimony and documentation 
at hearing was persuasive and complete. I give her testimony significant weight. She testified 
that Respondent's Safari Motel project was "the messiest asbestos abatement project" she had 
ever seen. 

Respondent and its owner, Jack Billings, have a reputation for excellent performance on 
numerous projects in Oregon and elsewhere. Mr. Billings is intimately familiar with the 
requirements ofDEQ's Asbestos Program. However, Mr. Billings testified that he bid the Safari 
Motel abatement project without seeing it and that he never visited the work site during the 
course of the project. The workers on the project were locally hired from another contractor and 
their level of expertise and training is not known. They spoke primarily Spanish although Ms. 
Boyd testified that she conversed fluently with Mr. Bravo in English. 

Ms. Boyd initially inspected the project on August 10, 2005, and found a number of 
violations and improper practices committed by Respondent during the performance of the 
project. Ms. Boyd returned the following day to re-inspect the premises. It appears that 
Respondent may not have expected this further inspection, because the containment had been 
partially removed before the mandatory air clearance testing had been done and several ofDEQ's 
recommended corrective measures had not been performed by Respondent. Mr. Billings testified 
that the project was on a "time and materials" basis, so there was no need to cut comers on the 
project or to hurry to completion. However, because Respondent's revised Project Notification 
Form specified August 11, 2005, as the project completion date and the air clearance testing was 
scheduled for that afternoon, it is reasonable to infer that Respondent was hurrying to complete 
th~ project and the supervisor and workers may not have taken the time necessary to comply with 
all the applicable rules. There may also have been some communication shortcomings between 
Mr. Million, who speaks English, and the workers who primarily spoke Spanish. 

The record reflects that Mr. Million's responses to Ms. Boyd's questions during her 
inspections in August 2005 were often vague and lacked information. Mr. Million told Ms. 
Boyd that he checked the project in the mornings and evenings. She concluded that he may not 
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have kept a close eye on the work at all times. I found his explanation to Ms. Boyd regarding 
electrical breakers failing at the exact time of her second inspection to be unpersuasive and 
perhaps evasive, given the evidence of the radio playing in one room and Mr. Bravo's 
explanationto Ms. Boyd that he had simply turned off the negative air fans. Those fans were 
turned on again as soon as Ms. Boyd instructed Mr. Bravo to do so. At hearing, Mr. Million 
denied that he ever told Ms. Boyd that the breakers had blown. However, given the subsequent 

·effort expended by Ms. Boyd to determine whether the breakers had blown, it is more likely that 
Mr. Million did tell Ms. Boyd the breakers had blown out. 

The evidence in the record directly contradicts Mr. Million's testimony that the project 
was kept wet at all times. I am not persuaded by his testimony that additional use of water on the 
project would create a risk of turning the waste into "mud" that would be difficult to remove and 
would be expensive to the client. He testified that he tested all the ACWM in the waste bags, but 
that he did not advise DEQ he had done the testing. Moisture meters are not typically used in 
asbestos abatement projects to determine whether there is adequate wetness. Ms. Boyd testified 
that, based on the nature of the violations, she suspended Mr. Million's DEQ supervisor 
certification, an action she had never taken before as a DEQ inspector. Based on the totality of 
the record, I give less weight to Mr. Million's testimony regarding Respondent's work on the 
Safari Motel project. 

Issue 1: Failure to Adequately Wet ACM (Violation 1) 

Applicable Law 

OAR 340-248-0270 provides, 

· * * * [T]he following procedures must be employed by any person who 
conducts or provides for the conduct of an asbestos abatement project. 

* * * * * 

(7) For friable asbestos materials being removed or stripped: 

(a) Adequately wet the materials to ensure that they remain 
wet until they are disposed of in accordance with OAR 
340-248-0280. 

* * * * * 
OAR 340-248-0010(3) provides, 

"Adequately wet" means to sufficiently mix or penetrate asbestos­
containing material with liquid to prevent the release of particulate 
asbestos particles. An asbestos-containing material is not adequately 
wetted if visible emissions originate from that material. Precipitation is 
not an appropriate method for wetting asbestos-containing material. 
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Analysis 

One of the critical requirements during an asbestos removal project is that the abatement 
contractor keep the area adequately wet while removing friable ACM and to keep the ACWM 
adequately wet until it is ultimately disposed of. The purpose is to keep loose asbestos fibers 
from escaping into the environment. Respondent argues that the term "adequately wet" is a 
subjective judgment. Respondent asserts that Ms. Boyd was overly rigorous in her evaluation of 
the Safari Motel project and misjudged the level of wetness in the materials she inspected. Mr. 
Million testified that he used a special instrument to test the moisture content in all of the waste 
bags and that the lowest level of moisture content was 18 percent, indicating to him that the 
material was "adequately wet." 

Pursuant to the U.S. EPA Asbestos Neshap Adequately Wet Guidance publication, certain 
guidelines are provided regarding inspection procedures for compliance with rules that require as 
much wetting as is necessary to prevent airborne emissions of asbestos fibers until collected for 
disposal. The guidelines emphasize the procedures recommended are "for guidance only" and 
provide in part: 

* * * * * 
- Randomly select bags (or containers) for inspection. 
- Lift the bag or container and assess its overall weight (A bag of dry 
ACWM can generally be lifted easily with one hand, whereas a bag filled 
with well-wetted material is substantially heavier.) 
- If the bag or other container is transparent: 

-- Visually inspect the contents of the unopened bag for evidence 
of moisture (e.g., water droplets, water in the bottom of the bag, a 
change in the color of the material due to water). 
-- Without opening the bag, squeeze chunks of debris to ascertain 
whether moisture droplets are emitted. 
-- If the material appears dry or not penetrated with liquid or a 
wetting agent, open the bag using the additional steps described in 
step 9 below and collect a bulk sample of each type of material in 
the bag noting variations in size, patterns, color and textures. 

- If the waste material is contained in an opaque bag or other container, or 
ifthe material is in a transparent bag which appears to be inadequately 
wetted: 

-- Carefully open the bag (in the containment area, if possible). If 
there is no containment area at the site, a glove bag may be used to 
enclose the container prior to opening it to minimize the risk of any 
fiber release. 
-- Examine the contents of the bag for evidence of moisture as in 8 
above, and if the material appears dry or it is not fully penetrated 
with water or a wetting agent, collect a bulk sample. 
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-- Reseal the bag immediately after evaluating and sampling its 
contents. 

(Ex. Al 7 - U.S. EPA Asbestos Neshap Adequately Wet Guidance publication.) 

When DEQ Inspector Dottie Boyd inspected the Safari Motel project on August 10, 
2005, she found substantial evidence of dry ACM inside the containment area. There was dust 
clinging to equipment, tools and the plastic walls of the contairunent area .. She observed a 
worker dry sweeping popcorn waste and noticed that popcorn debris splattered on the walls and 
floor of the contaimnent was also dry. The workers had a hose, sprayer, and water available, but 
Ms. Boyd did not observe the workers use any water during the hour she conducted her 
inspection that day. Ms. Boyd checked and physically tested several bags of ACWM and found 
the waste inside was dry. She confirmed the material was dry by adding water until the material 
stuck together in her hand, at which point she considered it to be "adequately wet" within the 
meaning ofDEQ's rules. (Ex. AS, photos 21 and 22.) Her inspection procedure substantially 
followed the recommended procedures set forth in the U.S. EPA Asbestos Neshap Adequately 
Wet Guidance publication. (Ex. Al 7 .) 

Ms. Boyd told Supervisor Million at the conclusion of her August 10 inspection that 
Respondent had failed to keep the area adequately wet during removal of the ACM and that the 
ACWM had not been adequately wetted. She outlined for Mr. Million that additional water was 
needed as a corrective measure. When Ms. Boyd returned on August 11, 2005 for a re­
inspection, she observed that the floor of one of the rooms was wet, but there were substantial 
amounts of dry ACM tracked on the wooden floor where the plastic containment had been 
removed, and the plastic sheeting from the walls that had been removed still had evidence of dry 
ACM material clinging to the plastic. Although Ms. Boyd did not remove and physically test 
material from the waste bags in Respondent's truck on August 11, the record substantiates that 
the ACWM contained in four of the ten random bags was not adequately wet within the meaning 
of the rule and the U.S. EPA Asbestos Neshap Adequately Wet Guidance publication. (Ex. Al 7 .) 

The photographs taken by Ms. Boyd on August 10 and 11, 2005, reinforce her testimony 
that the area inside the contaimnent was not kept adequately wet during ACM removal and that 
ACWM in the waste bags had not been adequately wetted prior to ultimate disposal. (Ex. AS 
and A9.) The photographs depict dust and dry debris within much of the containment. The 
weather at the time was very hot and it is reasonable to infer that the material dried out more 
quickly. However, the material still must be kept adequately wet to comply with the applicable 
DEQ rules. The instrument used by Mr. Million to do his testing is not typically used in an 
asbestos abatement setting. I am not persuaded by Mr. Million's testimony that the ACWM in all 
the bags was adequately wet and that the project was kept adequately wet at all times during 
ACM removal. Ms. Boyd's observation of significant amounts of dry ACM throughout the 
project on two successive days provides the basis for a reasonable inference that Respondent 
removed material while it was dry in order to expedite completion of the project as the 
completion date and the time for air clearance testing neared. 
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Based on a totality of the circumstances, DEQ has established by a preponderance of the 
evidence that Respondent failed to keep friable ACM adequately wet until those materials were 

·disposed of, in violation of OAR 340-248-0270(7)(a). 

Issue 2: Open Accumulation ofACWM(Violation 3) 

Applicable Law 

OAR 340-248-0205(1) provides: "No person may openly accumulate friable asbestos 
material or asbestos-containing waste material." 

Analysis 

Respondent argues that the amount of material found on the ground outside the 
containment area was in an amount too small to justify the sanction by DEQ. Respondent asserts 
that a demolition contractor working on the motel might have caused the ACWM to be on the 
ground outside the containment, or that other unauthorized people might have gotten inside the 
containment area to steal motel contents during hours Respondent was not present at the site. 
Respondent also disputes that the material observed by Ms. Boyd on the ground outside the 
containment contained asbestos. 

The photographs show very small amounts of material tracked outside the containment· 
on the pavement. DEQ's rule does not specify a minimum amount of ACWM that constitutes a 
violation of the rule, and DEQ has chosen to exercise its discretion to assert the violation against 
Respondent. The deposits appear in the photographs to have been left on the ground by shoes. 
On August 11, 2005, Ms. Boyd took samples of the material, which later tested positive for 
asbestos, in excess of 1 percent. Therefore, the deposits outside the containment fall within the 
parameters of OAR 340-248-0205(1). 

Respondent did not provide adequate evidence that scavengers sneaked into the 
containment at night and tracked the material outside the containment, or that other contractors 
working on demolition of other portions of the motel might be responsible. Mr. Million testified 
that the problem with the scavengers was resolved within a week or 10 days from the beginning 
of the project on August 1, 2005. Mr. Million hosed down the walkway on August 10, 2005, but 
the following day, Ms. Boyd observed the same type of material tracked on the ground again by 
someone's shoes. Ms. Boyd did not observe, nor do the photographs reveal, anything of value 
inside the motel that would entice scavengers (who apparently had permission from the motel 
owner) to enter the facility for the purpose of removing those items. Respondent's witnesses 
testified that they did not have evidence that unauthorized people actually got inside the 
containment or that another contractor had left the material on the ground. 

I conclude that, mor,e likely than not, Respondent's workers moving in and out of the 
containment tracked the material outside the containment. Photographs show that ACWM 
coated the inside of the containment and the tools and the protective gear worn by the workers. 
There was no decontamination chamber at the entrance/exit to the containment, which is 
standard procedure with most asbestos abatement contractors, and the lack of a decontamination 
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chamber at that location increased the likelihood that contaminants would escape the 
containment on the shoes of the workers. It is reasonable to infer that the ACWM was loose and 
could be tracked outside by the workers. The photographs are very supportive of this conclusion 
and the inference is strengthened by the lack of attention these workers and their supervisor paid 
to other DEQ regulatory requirements on the project. 

DEQ has established by a preponderance of the evidence that Respondent openly 
accumulated ACWM in violation of OAR 340-248-0205(1 ). 

L~sue 3: Failure to Install Negative Air Pressure Enclosure (Violation 4) · 

Armlicable Law 

OAR 340-248-0270 provides, 

* * * [T]he following procedures must be employed by any person who 
conducts or provides for the conduct of an asbestos abatement project. 

Analvsis 

* * * * * 
(7) For friable asbestos materials being removed or stripped: 

* * * * * 

( d) Enclose the area where friable asbestos materials are to 
be removed with a negative pressure enclosure prior to 
abatement unless written approval for an alternative is 
granted by the Department. 

* * * * * 

Respondent asserts that there were four total negative air machines in operation and that 
negative air pressure was maintained at all times during the abatement project by at least one of 
the four machines. Alternatively, Respondent argues that a power outage immediately before 
Ms. Boyd's re-inspection on August 11, 2005 was responsible for any loss of negative air 
pressure. 

Ms. Boyd observed four negative air machines inside the containment on August 10, 
2005. Three of the machines were turned on and the fourth was not plugged in. On August 11, 
when she returned, she found that the three negative air machines were all turned off and the 
fourth had been removed from its previous location. A radio was playing in the room where the 
fourth machine had been located. Part of the containment had been removed and she did not see 
any indication of negative air pressure in the containment. Worker Joel Bravo told her he turned 
the negative air machines off to avoid clogging them with the encapsulant he was spraying that 
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day. Ms. Boyd's testimony and the short video clips she took of the negative air machines 
persuasively establish that the negative air machines were not operating until Ms. Boyd told Mr. 
Bravo the machines should be turned on again. There is no credible evidence that there was any 
power outage to explain why the machines were not running. 

DEQ has established by a preponderance of the evidence that R13spondent failed to install 
a negative pressure enclosure around the area where friable asbestos materials were to be 
removed, in violation of OAR 340-248-0270(7)(d). 

Issue 4: Failure to Aggressively Perform Final Air Clearance Sampling (Violation 5) 

Applicable Law 

OAR 340-248-0270 provides, 

* * * [T]he following procedures must be employed by any person who 
conducts or provides for the conduct of an asbestos abatement project. 

* * * * * 

(13) Final Air Clearance Sampling Requirements apply to projects 
involving more than 160 square feet or 260 linear feet of asbestos­
containing material. Before containment around such an area is 
removed, the person performing the abatement must have at least 
one air sample collected that documents that the air inside the 
containment has no more than 0.01 fibers per cubic centimeter of 
air. The air sample(s) collected may not exceed 0.01 fibers per 
cubic centimeter of air. The Department may grant a waiver to this 
section or exceptions to the following requirements upon receiving 
an advanced written request: 

* * * * * 

( c) Air clearance sampling inside containment areas must 
be aggressive and comply with the following procedures: 

(A) Immediately before starting the sampling 
pumps, direct exhaust from a minimum one 
horsepower forced air blower against all walls, 
ceilings, floors, ledges, and other surfaces in the 
containment; 

(B) Then place stationary fans in locations that will 
not interfere with air monitoring equipment and 
then directed toward the ceiling. Use one fan per 
10,000 cubic feet ofroom space; 
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Anal vs is 

(C) Start sampling pumps and sample an adequate 
volume of air to detect concentrations of 0.01 fibers 
of asbestos per cubic centimeter according to 
NIOSH 7400 method; 

(D) When sampling is completed tum off the pump 
and then the fan(s); 

(E) As an alternative to meeting the requirements 
of paragraphs (A) through (D) of this subsection, air 
clearance sample analysis may be performed 

. according to Transmission Electron Microscopy 
Analytical Methods prescribed by 40 CFR 763, 
Appendix A to Subpart E (Interim Transmission 
Electron Microscopy Analytical Methods). 

The record reflects that an inexperienced air technician from Clayton Group Services 
performed air sampling at the contaimnent on the afternoon of August 11, 2005. Unfortunately, 
the technician did not realize she was required to use fans to stir up dust in the area during testing 
in order to meet the rule requirement that testing be "aggressive." Accordingly, the air clearance 
test results were invalid. The technician told Mr. Million at the site on August 11 that the tests 
were passing, and Respondent removed the rest of the containment. Clayton's air technician had 
also made mistakes in the test calculations on August 11. Mr. Billings reviewed the test results 
the following day, aud alerted DEQ to the error. The containment was reestablished until proper 
testing could occur. 

OAR 340-248-0270 applies to all persons or entities that conduct or provide. for au 
asbestos abatement project. Clayton Services Group was Respondent's subcontractor and 
Respondent is l1lti.1Ilately responsible for errors committed by its subcontractor under the asbestos 
abatement rules. Respondent's project size was 8,622 square feet, which was in excess of the 
160 square foot minimum size requirement under the rule. Therefore, DEQ has established by a 
preponderance of the evidence that Respondent failed to comply with the final air clearance 
sampling requirements by not aggressively performing final air clearance sampling with an air 
blower or fans, in violation of OAR 340-248-0270(13)(c). 

Issue 5: Failure to Timely Submit Required Air Clearance Sampling Results (Violation 6) 

Applicable Law 

OAR 340-248-0270(13)( d) provides: 

The person performing asbestos abatement projects requiring air clearance 
sampling must submit the clearance results to the Department on a 
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Department form. The clearance results must be received by the 
Department within 30 days after the completion date of the asbestos 
abatement project. 

OAR 340-248-0260 provides in part: 

[W]ritten notification of any asbestos abatement project must be provided 
to the Department on a form prepared by and available from the 
Department, accompanied by the appropriate fee. * * * 

Analysis 

(1) Submit the notifications as specified in section ( 4) of this rule 
and the project notification fee to the Department at least ten days 
before beginning any friable asbestos abatement project and at 
least five days before beginning any non-friable asbestos 
abatement project. 

* * * * * 

(f) Failure to notify the Department before any changes in 
the scheduled starting or completion dates or other 
substantial changes will render the notification void. 

On August 5, 2005, Respondent performed air clearance sampling during the abatement 
project. DEQ argues that Respondent's revised Project Notification Form identified the 
completion date of the project as August 10, 2005, and that the 3 0 day time period in which to 
submit air clearance test reports began running on the completion date reflected on the form. 

DEQ asserts that Respondent should have provided those test results on or before . 
September 11, 2005. Ms. Boyd testified that she spoke with Mr. Million on September 8, 2005, 
and told him to submit the August 5 air clearance test results. The motel project was still 
underway at that time. Ms. Boyd testified that she could not remember whether she informed 
Mr. Million of the deadline for filing the August 5 test results. The results were received by 
DEQ on October 3, 2005. 

Respondent argues that the Safari Motel Project was ongoing, and that the air clearance 
sampling results were timely submitted on October 3, 2005. Mr. Billings testified that the 
containment was re-established on August 12, 2005, and he promptly submitted a revised Project 
Notification Form to DEQ extending the completion date to August 13, 2005. He testified that 
abatement work on the Safari Motel project continued until September 15, 2005 and that he 
attempted to reopen Respondent's Project Notification Form to again revise the completion date. 
Ms. Boyd testified that there is no specific rule that precludes reopening a project notification 
form to revise a completion date, but that once a completion date expires, DEQ considers the 
project "completed." DEQ required respondent to file a new Project Notification Form and fee 
to complete the job and do some additional work at the motel. A copy of Respondent's new 
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Project Notification Form was not placed in the record by either party, so the specifics of the 
second project are not known. 

OAR 340-248-0260 primarily deals with fees associated with asbestos abatement 
projects. DEQ rules do not otherwise contain a provision that defines "completion date." OAR 
340-248-0270(13)(d) states, "results must be received by the Department within 30 days after the 
completion date of the asbestos abatement project." Mr. Billings provided credible and reliable 
testimony that Respondent's abatement project at the Safari Motel was completed on or about 
September 15, 2005. Under the plain meaning of OAR 340-248-0270(13)(d), the air clearance 
test results were due on October 15, 2005, 30 days after the actual completion date of 
Respondent's Safari Motel abatement project. 

Based on the circumstances of the present case, I am not persuaded by DEQ's argument 
that OAR 340-248-0260 defines the actual completion date of Respondent's project as the 
"completion date" specified on Respondent's Project Notification Form. Because DEQ received 
the results on October 3, 2005, the Department has not established by a preponderance of the 
evidence that Respondent failed to timely submit the air clearance sampling results as required 
by OAR 340-248-0270(13)(d). 

PENALTY CALCULATIONS 

Respondent argues in its closing argument that the proposed penalties were incorrectly 
calculated. Respondent has not identified particular errors it seeks to correct. 

Violation 1: Failure to Adequately Wet ACM 

Applicable Law 

Air quality violation classifications are provided in OAR 340-012-0054. OAR 340-012-
0054(1) provides; 

Class I: 

* * * * * 
( o) Violation of a work practice requirement for asbestos abatement 
projects which causes a potential for public exposure to asbestos or release 
of asbestos into the envirorunent. 

* * * * * 
Ms. Boyd testified that on August 11, 2005, she observed dry asbestos-containing 

material in areas of the abatement project that were not adequately contained. Because the 
negative air fans were not operational, and the containment had been partially removed by 
Respondent, the contairunent was no longer sealed and there was a potential for dry, friable 
asbestos fibers to escape into the open air. Respondent's failure to maintain a proper level of 
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wetness caused a potential for public exposure to asbestos or release of asbestos into the 
environment within the meaning of OAR 340-012-0054(1)(0). Therefore, DEQ correctly 
determined that Violation 1 is a Class I violation. 

The balance ofDEQ's calculation of the penalty for Violation I appears to be correct. 
DEQ correctly determined the magnitude was "minor." DEQ properly calculated the "M" factor 
(mental state) as "6," for "intentional." Ms. Boyd warned Mr. Million on August 10, 2005, that 
ACM had not been kept adequately wet and corrective action required use of additional water. 
Ms. Boyd found evidence of dry ACM the following day, August 11, when she performed her 
re-inspection. Respondent's work crew did not comply with the corrective action and had actual 
knowledge that the conduct would be a violation. Respondent has not provided authorities or 
argument to the contrary. 

The civil penalty for Violation 1 in the sum of$1,500 is affirmed. 

Violation 2: Failure to Have Mi11imum o(011e Viewing Window 

The civil penalty has been stipulated by the parties as $825. 

Violation 3: Open Accumulation ofACWM 

Applicable Law 

OAR 340-012-0054(1) provides; 

Class I: 

* * * * * 
(p) Storage or accumulation of friable asbestos material or asbestos­
containing waste material from an asbestos abatement project which 
causes a potential for public exposure to asbestos or release of asbestos 
into the environment. 

* * * * * 
The record reflects that Respondent's workers tracked a very small amount of ACWM 

onto the ground outside the containment. Because tllis was open to the air, there was a potential 
for public exposure to asbestos or a release of asbestos into the environment and the Department 
correctly calculated this as a Class I violation of minor magnitude. The "M" factor was based on 
DEQ's finding that Respondent was negligent, and this was a correct determination. The balance 
ofDEQ's calculation appears to be correct. Respondent has not provided authorities or argument 
to the contrary. 

The civil penalty for Violation 3 in the amount of$1,800 is affirmed. 
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Violation 4: Failure to Install Negative Air Pressure Enclosure 

Because asbestos fibers could reach open air from the containment due to removal of a 
portion of the containment and a lack of negative air pressure within the remaining portion of the 
containment, Respondent's failure was a violation of a work practice requirement for asbestos 
abatement projects that caused a potential for public exposure to asbestos or release of asbestos 
into the environment within the meaning of OAR 340-012-0054(1 )( o ). DEQ correctly 
determined this violation to be a Class I violation. Ms. Boyd's testimony and the photographs 
she took of the abatement project on August 11, 2005, reflect that the area of concern exceeded 
160 square feet. DEQ correctly determined this was a violation of"major" magnitude. Because 
the mental state of Respondent's employees was intentional, the "M" factor of "6" was correctly 
calculated by DEQ. The balance ofDEQ's calculation appears to be correct. Respondent has not 
provided authorities or argument to the contrary. 

The civil penalty for Violation 4 in the amount of $8,400 is affirmed. 

Violation 5: Failure to Aggressively Perform Final Air Clearance Sampling 

DEQ correctly determined that the improper testing performed by Clayton Services 
Group on August 11, 2005, was a Class II violation becaus.e it is an "otherwise unclassified 
violation" under OAR 340-012-0053(2)(a). Because the project exceeded 160 square feet, the 
magnitude of the violation was "major." Clayton's performance was indeed negligent, so the 
"M" factor of "2" was correctly calculated based on negligence. The balance ofDEQ's 
calculation appears to be correct. Respondent has not provided authorities or argument to the 
contrary. 

The civil penalty for Violation 4 in the amount of $3,600 is affirmed. 

Violation 6: Failure to Timely Submit Required Air Clearance Sampling Results 

This violation was not established by DEQ. 

Violation 7: Failure to Require Independent, Certified Party For Air Clearance Sampling 

The civil penalty has been stipulated by the parties as $1,910. 

Violation 8: Improper Removal of Containment Before Air Clearance Sampling 

Alleged violation was dismissed by DEQ. 
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ORDER 

I propose the DEQ issue the following order: 

Respondent Alpine AbatementAssociates, Inc. is subject to a civil penalty in the amount 
of$18,035. 

Todd C . .Ainsworth 
Administrative Law Judge 

Office of Administrative Hearings 

ISSUANCE AND MAILING DATE: Ma:rch 23, 2007 
~~~~~~~~~~~~~~~~~~ 

APPEAL RIGHTS 

If you are not satisfied with this decision, you have the right to have the decision 
reviewed by the Oregon Environmental Quality Commission. To have the decision reviewed, 
you must file a "Petition for Review" within 30 days of the date this order is served on you as 
provided in Oregon Administrative Rule (OAR) 340-011-0132(1) and (2). The Petition for 
Review must be filed with: 

Environmental Quality Commission 
c/o Stephanie Hallock, Director, DEQ 
811 SW Sixth Avenue 
Portland, OR 97204. 

Within 30 days of filing the Petition for Review, you must also file exceptions and a brief 
as is provided in OAR 340-011-0132(3). If the petition, exceptions and brief are filed in a timely 
manner, the Commission will set the matter for oral argument and notify you of the time and 
place of the Commission's meeting. The requirements for filing a petition, exceptions and briefs 
are set out in OAR 340-011-0132. 

Unless you timely and appropriately file a Petition for Review as set forth above, this 
Proposed Order becomes the Final Order of the Environmental Quality Commission 30 days 
from the date of service on you of this Proposed Order. If you wish to appeal the Final Order, 
you have 60 days from the date the Proposed Order becomes the Final Order to file a petition for 
review with the Oregon Court of Appeals. See ORS 183.40.0 et. seq. 
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APPENDIX A 
LIST OF EXHIBITS CITED 

Ex.Al: The parties' written stipulation to Violations 2, 7, and 8. 

Ex.A2: The parties' written stipulation regarding friable asbestos. 

Ex.A3: DEQ Project Notification Form, filed July 18, 2005. 

Ex.A4: Revised DEQ Project Notification Form, filed August 2, 2005. 

Ex.AS: DEQ photographs, taken August 10, 2005. 

Ex. A7: Asbestos laboratory analysis results. 

Ex.AS: DEQ photographs (2), taken August 11, 2005. 

Ex.A9: DEQ photographs (12 pages), taken August 11, 2005. 

Ex. Al2: Memorandum of Dottie Boyd, September 1, 2005. 

Ex. Al4: Respondent's air clearance samples from August 5, 2005. 

Ex. Al7: EPA publication on wetness standards. 

Ex. Al8: DEQ DVD of negative air fans, taken August 11, 2005. 

Ex.R3: Respondent's letter to DEQ, dated September 26, 2005. 
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CERTIFICATE OF SERVICE 

I certify that on March 23, 2007, I served the attached Proposed and Final Order by mailing 
certified and/or first class mail, in a sealed envelope, with first class postage prepaid, a copy 
thereof addressed as follows: 

MARK G REINECKE 
ATTORNEY AT LAW 
591 SW MILL VIEW WAY 
PO BOX 1151 
BEND OR 97709-1151 

BY FIRST CLASS AND CERTIFIED MAIL 
CERTIFIED MAIL RECEIPT# 7006 0100 0002 2811 0804 

BRYAN SMITH 
OREGONDEQ 
OFFICE OF COMPLIANCE AND ENFORCEMENT 
811 SW6THAVE 
PORTLAND OR 97204 

BY FIRST CLASS MAIL 

DEBORAH NESBIT 
OREGONDEQ 
OFFICE OF COMPLIANCE AND ENFORCEMENT 
811 SW6THAVE 
PORTLAND OR 97204 

BY FIRST CLASS MAIL 

Pamela Arcari, Administrative Specialist 
Office of Administrative Hearings 
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State of Oregon 

Department of Environmental Quality Memorandum 

Date: 

To: 

From: 

Subject: 

Appeal to 
EQC 

EQC 
Authority 

July 30, 2007 

Environmental Quality Conunissio\~ ~ n 0.-.J'Al/ 

Stephanie Hallock, Director ~ 1 ~v. 
Agenda Item D, Action Item: Request for Dismissal of Contested Case 
No. AQ/AB-WR-05-187 regarding Alpine Abatement Associates, Inc. 
August 16, 2007 Environmental Quality Commission (Commission) meeting 

On April 20, 2007, Alpine Abatement Associates, Inc. filed a Petition for 
Commission Review (Attachment B) of a Proposed and Final Order (Attachment 
C) assessing the company a civil penalty of$18,035 for several asbestos-related 
violations. 

The Conunission' s rules require that a party appealing a proposed order must file 
a brief and exceptions within 30 days of fil_ing the Petition for Review, and that if 
the party wishes an extension of that time, the party must file a request for 
extension of time before the original deadline passes. OAR 340-0ll-0575(5)(a) 
and OAR 340-0l l-0575(5)(e). In this case, Alpine Abatement Associates, Inc.'s 
brief and exceptions were due on May 21, 2007, but Alpine Abatement, Inc. did 
not file a request for extension until May 24, 2007 

The Conunission's rules allow it to dismiss a petition for review when the 
exceptions and brief were not filed in a timely manner. OAR 340-011-0575(5)(f). 
The rules also prevent the Commission from considering any substantive 
arguments that were not properly raised in timely exceptions, so dismissal is 
ordinarily the only practical means for dealing with a petition for review that was 
not accompanied by the timely filing of exceptions. 

A representative of the Department will be present at the August 16, 2007, 
Commission meeting to answer any questions you may have about this request 
The Commission's legal counsel will also be available to address any question 
relating to the Commission's legal authority with respect to this matter. 

The Conunission has the authority to resolve this matter under OAR 340-011-
0575. 
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Agenda Item D, Action Item: Request for Dismissal of Contested Case No. AQ/ AB-WR-05-187 
regarding Alpine Abatement Associates, Inc 
August 16, 2007 EQC Meeting 
Page 2 of2 

Alternatives The Commission may: 

1. Dismiss the Petition for Commission Review leaving the Proposed and Final 
Order in place. 

2. Schedule the case for review at a future Commission meeting. 

Attachments A. Proposed Order for Assessment of Civil Penalty, dated March 23, 2007. 

Available 
Upon Request 

B. Petition for Commission Review of the Proposed and Final Order, dated April 
20, 2007. 

C. Request for Extension, dated May 24, 2007. 
D. OAR 340-011-0575 

OAR Chapter 340, Division 11; ORS Chapter 468 

Report Prepared By: Jane K. Hickman, Administrator 
Office of Compliance and Enforcement 
Phone: (503) 229-5555 
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BEFORE THE OFFICE OF ADMINISTRATIVE HEARINGS 
STATE OF OREGON 

for the 
THE ENVIRONMENTAL QUALITY COMMISSION 

IN THE MATTER OF: ) PROPOSED AND FINAL ORDER 
) 

ALPINE ABATEMENT ASSOCIATES, 
INC., an Oregon corporation, 

Respondent 

) OAH Case No.: 129544 
) Agency Case No.: AQ/AB-WR-05-187 
) 
) Yamhill County 

HISTORY OF THE CASE 

On March 23, 2006, the Department of Environmental Quality for the State of Oregon 
(DEQ) issued a Notice of Violation and Assessment of Civil Penalty to Alpine Abatement 
Associates, Inc. (Respondent). The notice alleged eight violations: (1) Respondent failed to 
keep friable asbestos-containing materials (ACM) adequately wet until disposed of, in violation 
of OAR 340-248-0270(7)(a); (2) Respondent failed to have at least one viewing window 
installed in its negative pressure enclosure at its facility, in violation of OAR 340-248-
0270(7)(e); (3) Respondent openly accumulated asbestos-containing waste material (ACWM), 
in violation of OAR 340-248-0205(1); (4) Respondent failed to enclose the area where friable 
asbestos material removal was occurring with a negative pressure enclosure, in violation of OAR 
340-248-0270(7)(d); (5) Respondent failed to comply with final air clearance sampling 
requirements by not performing aggressive sampling in the clearance area, in violation of OAR 
340-248-0270(13)(c); (6) Respondent failed to comply with final air clearance sampling 
requirements by failing to timely submit air clearance sampling results, in violation of OAR 340-
248-0270(13)(d); (7) Respondent failed to comply with final air clearance sampling 
requirements by allowing a non-certified employee to perform sampling and submit results to 
DEQ, in violation of OAR 340-248-0270(13)(a); and (8) Respondent removed portions of its 
containment around an asbestos project, in violation of OAR 340-248-0270(13). 

On April 19, 2006, Respondent requested a hearing. On July 24, 2006, the DEQ referred 
the hearing request to the Office of Administrative Hearings (OAH). Administrative Law Judge 
(ALJ) Todd C. Ainsworth was assigned to preside at hearing. A telephonic prehearing 
conference was convened on September 18, 2006, to clarify the issues, review stipulations of the 
parties, discuss hearing procedures and evidentiary matters, and to schedule a hearing date. A 
second telephonic prehearing conference was convened on October 30, 2006, to further discuss 
evidentiary matters and to schedule a hearing date. The new hearing date was scheduled for 
December 5, 2006. On December 4, 2006, the hearing was rescheduled due to a fire at DEQ's 
Bend, Oregon, office on or about December 1, 2006. The hearing was rescheduled to January 
16, 2007. 
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Prior to the hearing, the parties resolved several of the issues. With respect to Violation 
2, the parties stipulated that Respondent failed to have at least one viewing window installed in 
its negative air enclosure. With respect to Violation 7, the parties stipulated that Respondent 
failed to require a properly certified independent party to perform air clearance sampling. By 
stipulation of the parties, DEQ withdrew Violation 8, regarding Respondent's alleged removal of 
its containment around an asbestos abatement project. (Ex. Al.) 

A hearing was held on January 16, 2007, in Bend, Oregon. Respondent appeared by and 
through Attorney Mark G. Reinecke. Respondent's president, Jack R. Billings, appeared as the 
authorized representative of Respondent, and testified on behalf of Respondent. Also testifying 
on behalf of Respondent were Quinton D. Million (Respondent's Field Superintendent), M. 
Teresa Smith (Citizen's Bank commercial lender), and Waldo Farnham, of Farnham Electic 
Company. DEQ was represented by Bryan Smith, Environmental Law Specialist. Testifying on 
behalf of DEQ was Dottie Boyd, DEQ Air Quality Asbestos Program Compliance Inspector. 

The record remained open to accommodate DEQ's submission of a DVD video clip and 
the U.S. Environmental Protection Agency's Asbestos HESHAP Adequately Wet Guidance 
publication, and for the parties' submission of written closing arguments. The record closed on 
February 7, 2007, on receipt of all those items by ALJ Ainsworth. Following the hearing, the 
parties stipulated that the penalty for Violation 2 shall be $825 and the penalty for Violation 7 
shall be $1,910. (Written closing arguments of the parties.) 

ISSUES 

1. (Violation 1) On or about August 11, 2005, did Respondent fail to keep friable ACM 
adequately wet until those materials were disposed of in violation of OAR 340-248-0270(7)(a)? 
If so, did that failure cause a potential for public exposure to asbestos or release of asbestos into 
the environment within the meaning of OAR 340-012-0054(1)(0)? 

2. (Violation 3) On or about August 11, 2005, did Respondent openly accumulate 
ACWM in violation of OAR 340-248-0205(1)? If so, did Respondent's accumulation cause a 
potential for public exposure to asbestos or release of asbestos into the environment within the 
meaning of OAR 340-012-0054(l)(p)? 

3. (Violation 4) On or about August 11, 2005, did Respondent fail to install a negative 
pressure enclosure around the area where friable asbestos materials were to be removed, in 
violation of OAR 340-248-0270(7)(d)? If so, was Respondent's failure a violation of a work 
practice requirement for asbestos abatement projects that caused a potential for public exposure 
to asbestos or release of asbestos into the environment within the meaning of OAR 340-012-
0054(1)(0)? 

4. (Violation 5) On or about August 11, 2005, did Respondent fail to comply with the 
final air clearance sampling requirements by not aggressively performing final air clearance 
sampling with an air blower or fans, in violation of OAR 340-248-0270(13)(c)? 

In the Matter of Alpine Abatement Associates, Inc., OAH Case No. 129544 
Page 2 of22 



5. (Violation 6) On or about September 11, 2005, did Respondent fail to comply with 
the final air clearance sampling requirements by not timely submitting the required air clearance 
sampling results to DEQ, in violation of OAR 340-248-0270(13)(d)? 

EVIDENTIARY RULINGS 

Exhibits Al through A16, offered by DEQ, were admitted into the record. Respondent's 
objection to Exhibit A12 (memorandum of Dottie Boyd) on grounds the document was 
cumulative, was overruled. The other exhibits were admitted without objection. Exhibits Rl 
through R3, offered by Respondent, were admitted into the record without objection. 

During the hearing, DEQ requested that it be allowed to submit two additional exhibits 
after the hearing and DEQ's request was allowed. DEQ thereafter submitted with its written 
closing argument a DVD containing several short video clips taken by DEQ Inspector Dottie 
Boyd and a nine-page publication prepared by the U.S. Environmental Protection Agency 
entitled, Asbestos NESHAP Adequately Wet Guidance. The EPA publication has been marked 
Exhibit A17 and the DVD has been marked Exhibit A18. Both exhibits are hereby admitted into 
the record. 

FINDINGS OF FACT 

1. Respondent is an experienced asbestos abatement contractor situated in Bend, Oregon. 
Jack R. Billings is the President and owner of Respondent. Respondent has been in business 
since 1988 and has completed hundreds of asbestos abatement projects inside and outside 
Oregon. Respondent is very familiar with DEQ's asbestos abatement requirements. Respondent 
successfully bid to perform an asbestos abatement project at the Safari Motel at 321 North 
Highway 99W in McMinnville, Oregon. The motel was dilapidated and had been in disrepair for 
two years. Mr. Billings did not visit the site before making the bid. The asbestos abatement 
project involved removal of asbestos-containing ceiling texture material and sheet vinyl inside 
the motel prior to demolition of the motel by another contractor. Respondent retained Quinton 
Million as supervisor for the project and Respondent hired employees locally from another 
contractor to perform the work. Those employees were Hispanic and spoke Spanish as their first 
language. Mr. Billings did not visit the project as it was being done. (Ex. A12, R3; testimony of 
Jack Billings.) 

2. Respondent sent an ASN-1 friable asbestos abatement Project Notification Form to 
DEQ regarding the Safari Motel. DEQ received the Project Notification Form on July 19, 2005. 
The Project Notification Form specified removal of 1,500 square feet of ceiling texture and sheet 
vinyl and identified the project start date as August 1, 2005 and the completion date as August 5, 
2005. (Ex. A3.) On or about August 2, 2005, Respondent provided DEQ with a revised Project 
Notification Form increasing the quantity of removal to 8,622 square feet and identifying the 
new completion date as August 10, 2005. Respondent's Project Notification Form identified the 
method of removal as "fullscale/wet/neg[ative] pressure." (Ex. A4.) 

3. DEQ Inspector Dottie Boyd has worked in DEQ's asbestos program for 10 years, and 
has conducted 500 to 800 asbestos compliance inspections during that time. On August 10, 
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2005, Ms. Boyd performed a compliance inspection of Respondent's work at the Safari Motel 
project. Although the completion date was listed as August 10, Respondent was still performing 
work on the project. At the time of the inspection, the weather had been hot and dry for several 
days. Respondent had erected a negative air containment enclosure around the areas being 
abated. Ms. Boyd initially noticed two violations regarding lack of a viewing window and lack 
of contractor name on generator labels on bags of abated material. She also noticed material 
tracked on the ground at the entranceway into the lower containment area, which appeared to 
have been tracked out of the containment by workers. Mr. Million advised Ms. Boyd that 
workers were decontaminating outside the containment area and he hosed the material off the 
walkway. Ms. Boyd took a sample of this material, but testing revealed no asbestos content in 
the sample. (Ex. Al2; testimony of Dottie Boyd.) 

4. On August 10, 2005, Ms. Boyd donned protective gear and entered the containment 
area for approximately one hour. There were several workers in the area. Ms. Boyd observed 
that popcorn debris had been removed and there was very dry debris on the floor, stuck to the 
plastic containment walls, and coating the equipment in the area. One of the workers was dry 
sweeping popcorn debris on the floor, which was an inappropriate method of removal. Ms. Boyd 
saw a hose, water bucket and an airless sprayer, but she did not see any of the equipment or 
water used during the time she was in the containment. She observed three negative air 
machines in operation within the containment. A fourth negative air machine in Room 39 was 
not hooked up. She found several closed clear asbestos waste bags, which were light when 
pickup up. This indicated to Ms. Boyd that the waste material inside had not been wetted. She 
wetted and tested the material and confirmed for herself the waste material in the bags was dry. 
Ms. Boyd did not see any motel furniture or other similar items of value inside the containment, 
although she saw some boxes covered by plastic sheet. (Ex. A5 (photographs), Al2; testimony 
of Dottie Boyd.) 

5. Respondent's employees did not see any motel furnishings of value in the containment 
area or have any information that unauthorized parties had actually entered the containment area 
after August 9, 2005. (Testimony of Quinton Million and Teresa Smith.) 

6. On August 10, 2005, Ms. Boyd completed her inspection and advised Mr. Million that 
she had observed several violations: failure to keep friable ACM adequately wet during 
removal, no viewing window, lack of generator name on waste labels, ACWM not adequately 
wet and a potential for open accumulation of ACWM outside the containment area on the 
walkway. Ms. Boyd also told Mr. Million that she did not think Respondent would pass an 
aggressive air clearance testing, based on the dryness of the material inside the containment area. 
She explained to Mr. Million that the air clearance testing was a work practice requirement and 
that if Respondent removed the containment without a valid aggressive air clearance, 
Respondent would be in violation of DEQ regulations. Mr. Million told Ms. Boyd that he 
inspected the project in the mornings and in the evenings by going inside and looking at the 
progress at those times. Ms. Boyd concluded the inspection, but planned to return the following 
day to re-inspect the project. (Ex. Al2; testimony of Dottie Boyd.) 

7. On August 11, 2005, Ms. Boyd re-inspected Respondent's project at the Safari Motel. 
The outside temperature at the time was very warm. When she arrived, she observed a small 

In the Matter of Alpine Abatement Associates, Inc., OAH Case No. 129544 
Page 4 of22 

,, 0 (' 
\] 0 



amount of popcorn texture material on the entryway outside the containment area at the same 
location Mr. Million washed off material the previous day. Respondent did not have a 
decontamination chamber at the entrance to the containment. Ms. Boyd took photographs of the 
material on the walkway and took samples of the material for testing. (Ex. A8, A9; testimony of 
Dottie Boyd.) The material had been tracked onto the entryway area outside the containment by 
Respondent's workers exiting the containment while working on the project. Laboratory analysis 
later determined the sample contained 2 percent chrysotile asbestos. (Ex. A7; testimony of 
Dottie Boyd.) Ms. Boyd also saw a push broom outside the door of the containment, in the open 
air. The handle of the broom was covered with dust and there was popcorn texture debris in the 
bristles of the broom. (Ex. A8, A12; testimony of Dottie Boyd.) 

8. During her August 11, 2005, inspection, Ms. Boyd again put on protective gear and 
went into Respondent's project area. She observed that asbestos was still being removed in one 
of the rooms and the floor of that room was wet. However, popcorn debris on the floor of the 
front hallway was dry. Some of the containment had been removed by Respondent and air 
clearance testing had not been done yet. A substantial portion of the plastic sheeting of the 
containment had been taken down, rolled up, and placed in a waste bag. The rolled up plastic 
sheeting in the waste bag was still coated with dust from the project. The wood floors had dry 
popcorn texture debris tracked on them where the plastic sheeting on the floor had been 
removed. Portions of the containment area were open to the outside air and there were holes in 
some of the remaining plastic sheeting that compromised the containment by allowing direct 
access to outside air. During her one-hour inspection inside the containment, Ms. Boyd observed 
water spray equipment and a hose, but did not see Respondent's employees actually use the 
equipment or apply any water as they worked. (Ex. A9 - photographs; testimony of Dottie 
Boyd.) 

9. During the August 11, 2005 inspection, Ms. Boyd also observed that the three 
negative air machines were turned off and there was no negative pressure in the area where 
active abatement and cleanup was occurring. She observed that the plastic wall sheeting was not 
pulled inward, as it would be if negative air pressure existed. The fourth negative air machine 
had been removed from Room 39, and a worker had a radio playing in that room as the worker 
prepared to spray encapsulant in the room. The room was approximately 2,000 square feet in 
area. The worker, Joel Bravo, told Ms. Boyd that he had turned off the negative air machines 
because the encapsulant he sprayed would clog up the machines. He stated he was preparing for 
air clearance testing. Ms. Boyd took photographs and a short video of the non-operational 
negative air machines. (Ex. A9, Al8.) Mr. Bravo asked Ms. Boyd if he should turn the 
machines back on, and she told him that he should do that. Mr. Bravo, or someone at his 
direction, turned the negative air machines on minutes later. Because negative air pressure was 
not maintained, there was a potential for the fibers to be released into the outside air when stirred 
up by people moving in and out of the work area. (Testimony of Dottie Boyd.) 

10. Ms. Boyd has conducted between 50 and 100 other compliance inspections on 
popcorn texture remodel or demolition projects. On August 11, 2005, Ms. Boyd requested that 
Mr. Million allow her to examine waste bags of ACWM from the project that were located in 
Respondent's truck. Million selected ten bags at random and Boyd inspected the material inside 
the bags without opening the bags. Four of the bags had no signs of moisture in them and were 
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very light when picked up. There were no condensation drops inside those four bags. Based on 
her training and experience, Ms. Boyd concluded there was no moisture in the four bags. The 
other six bags had some evidence of condensation inside, although Ms. Boyd could not 
determine whether the contents of those six bags was "adequately wet" within the meaning of the 
rules. She did not take bulk samples of the material in the waste bags. Respondent's name did 
not appear on the generator labels on the bags. (Ex. A9 - photographs; A12; testimony of Dottie 
Boyd.) 

11. Prior to leaving Respondent's project on August 11, 2005, Ms. Boyd advised Mr. 
Million that she had observed several violations on the site, including failure to maintain 
negative air pressure in the containment, allowing asbestos-containing material to be tracked 
outside by workers, and failure to keep the floor of the containment and ACWM in waste bags 
adequately wet. When asked by Ms. Boyd why the plastic had been removed from the 
containment, Mr. Million did not provide an answer. Mr. Million advised that air clearance 
testing was scheduled that afternoon at 1 :00 p.m. with Clayton Group Services. (Testimony of 
Dottie Boyd.) 

12. Following Ms. Boyd's inspection of the ten waste bags, and after she left the project, 
Mr. Million tested the waste bags in the truck with a moisture meter and concluded there was at 
least 18 percent moisture in the bags. He did not directly advise Ms. Boyd of this test, but 
relayed the information to Mr. Billings. (Testimony of Quinton Million.) Moisture meters are 
not used in asbestos abatement procedures by DEQ or other agencies regulating asbestos 
remediation. (Testimony of Dottie Boyd and Jack Billings.) 

13. At 3:00 p.m. on August 11, 2005, Mr. Billings telephoned Ms. Boyd and they 
discussed the various violations. Mr. Billings advised Ms. Boyd that Mr. Million told him an 
electrical breaker blew just prior to Ms. Boyd's arrival to conduct her inspection on August 11, 
2005. Ms. Boyd subsequently checked with the property owner and other businesses at the site 
and determined that electrical breakers had not blown near the time of her inspection on August 
11, 2005. (Testimony of Dottie Boyd.) 

14. On August 11, 2005, Respondent's subcontractor, Clayton Group Services (Clayton), 
performed air testing at the project. The Clayton air technician failed to use fans to stir up loose 
particles during the testing, as required by DEQ rules. Therefore, Clayton did not conduct the 
testing in accordance with DEQ standards requiring "aggressive" air clearance testing, and the 
test results were invalid. In addition, the technician made calculation errors during her testing. 
Immediately following the tests that afternoon, the Clayton technician erroneously gave 
Respondent verbal advice at the project site that the test results met DEQ clean air requirements. 
In response to Clayton's advice, Respondent removed the rest of the containment. (Testimony of 
Dottie Boyd and Mr. Billings.) Mr. Billings discovered the mistake in calculations the following 
day and contacted Ms. Boyd. Mr. Billings immediately instructed Mr. Million to re-install the 
containment so the air clearance testing could be properly completed. The containment was re­
installed on August 12, 2005, and Respondent faxed a revised Project Notification Form to DEQ 
amending the completion date to August 13, 2005. Respondent did not file additional revisions 
to the Project Notification Form. (Ex. A12; testimony of Dottie Boyd and Jack Billings.) 
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15. Respondent completed its asbestos abatement project at the Safari Motel on 
September 15, 2005. The owner of the property required that Respondent re-do some of its work 
during that time. Respondent was required to file a second Project Notification Form with DEQ 
for work performed at the Safari Motel between August 12, 2005 and September 15, 2005. Air 
Clearance Sample Results from testing performed on August 5, 2005 were received by DEQ on 
October 3, 2005. (Ex. A14; testimony of Dottie Boyd.) 

16. Based on the observed violations at the Safari Motel project, Ms. Boyd suspended 
Quinton Million's DEQ supervisor's certificate. She had never suspended a project supervisor 
before. (Testimony of Dottie Boyd.) 

17. All materials described in DEQ's violation allegations, with the exception of 
materials alleged to constitute an open accumulation outside Respondent's containment on or 
about August 11, 2005, contain over 1 percent friable asbestos, and are therefore "asbestos­
containing material" within the definition of OAR 340-248-0010(8). (Ex. A2 - Written 
stipulation of the parties dated November 29, 2006.) Materials alleged to constitute an open 
accumulation outside the containment contained 2 percent chrysotile asbestos by laboratory 
analysis and were also "asbestos-containing material" within the rule definition. (Ex. A7; 
testimony of Dottie Boyd.) 

CONCLUSIONS OF LAW 

I. (Violation 1) On or about August 11, 2005, Respondent failed to keep friable ACM 
adequately wet until those materials were disposed of in violation of OAR 340-248-0270(7)(a). 
That failure caused a potential for public exposure to asbestos or release of asbestos into the 
environment within the meaning of OAR 340-012-0054(1)(0). 

2. (Violation 3) On or about August 11, 2005, Respondent openly accumulated ACWM 
in violation of OAR 340-248-0205(1). Respondent's accumulation caused a potential for public 
exposure to asbestos or release of asbestos into the environment within the meaning of OAR 
340-012-0054(1)(p ). 

3. (Violation 4) On or about August 11, 2005, Respondent failed to install a negative 
pressure enclosure around the area where friable asbestos materials were to be removed, in 
violation of OAR 340-248-0270(7)(d). Respondent's failure was a violation of a work practice 
requirement for asbestos abatement projects that caused a potential for public exposure to 
asbestos or release of asbestos into the environment within the meaning of OAR 340-012-
0054(1)(0). 

4. (Violation 5) On or about August 11, 2005, Respondent failed to comply with the 
final air clearance sampling requirements by not aggressively performing final air clearance 
sampling with an air blower or fans, in violation of OAR 340-248-0270(13)(c). 

5. (Violation 6) Not proven. DEQ has not established that on or about September 11, 
2005, Respondent failed to comply with final air clearance sampling requirements by not timely 
submitting the required air clearance sampling results to DEQ. OAR 340-248-0270(13)(d). 
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OPINION 

"The burden of presenting evidence to support a fact or position in a contested case rests 
on the proponent of the fact or position." ORS 183.450(2). Here, DEQ has the burden of 
proving its allegations by a preponderance of the evidence. See, Harris v. SAIF, 292 Or 683, 690 
(1982) (general rule regarding allocation of burden of proof is that the burden is on the proponent 
of the fact or position); Cook v. Employment Div., 47 Or App 437 (1980) (in the absence of 
legislation adopting a different standard, the standard in administrative hearings is preponderance 
of the evidence). Proof by a preponderance of evidence means that the fact finder is persuaded 
that the facts asserted are more likely true than false. Riley Hill General Contractors v. Tandy 
Corp., 303 Or 390 (1989). 

DEQ Inspector Dottie Boyd has extensive experience in the Asbestos Program and has 
conducted hundreds of previous compliance inspections, including 50 to 100 popcorn texture 
remodel or demolition projects. She is very familiar with the specific rules applicable to the case 
at hand and is familiar with proper testing procedures. Ms. Boyd's testimony and documentation 
at hearing was persuasive and complete. I give her testimony significant weight. She testified 
that Respondent's Safari Motel project was "the messiest asbestos abatement project" she had 
ever seen. 

Respondent and its owner, Jack Billings, have a reputation for excellent performance on 
numerous projects in Oregon and elsewhere. Mr. Billings is intimately familiar with the 
requirements of DEQ's Asbestos Program. However, Mr. Billings testified that he bid the Safari 
Motel abatement project without seeing it and that he never visited the work site during the 
course of the project. The workers on the project were locally hired from another contractor and 
their level of expertise and training is not known. They spoke primarily Spanish although Ms. 
Boyd testified that she conversed fluently with Mr. Bravo in English. 

Ms. Boyd initially inspected the project on August 10, 2005, and found a number of 
violations and improper practices committed by Respondent during the performance of the 
project. Ms. Boyd returned the following day to re-inspect the premises. It appears that 
Respondent may not have expected this further inspection, because the containment had been 
partially removed before the mandatory air clearance testing had been done and several of DEQ's 
recommended corrective measures had not been performed by Respondent. Mr. Billings testified 
that the project was on a "time and materials" basis, so there was no need to cut corners on the 
project or to hurry to completion. However, because Respondent's revised Project Notification 
Form specified August 11, 2005, as the project completion date and the air clearance testing was 
scheduled for that afternoon, it is reasonable to infer that Respondent was hurrying to complete 
the project and the supervisor and workers may not have taken the time necessary to comply with 
all the applicable rules. There may also have been some communication shortcomings between 
Mr. Million, who speaks English, and the workers who primarily spoke Spanish. 

The record reflects that Mr. Million's responses to Ms. Boyd's questions during her 
inspections in August 2005 were often vague and lacked information. Mr. Million told Ms. 
Boyd that he checked the project in the mornings and evenings. She concluded that he may not 
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have kept a close eye on the work at all times. I found his explanation to Ms. Boyd regarding 
electrical breakers failing at the exact time of her second inspection to be unpersuasive and 
perhaps evasive, given the evidence of the radio playing in one room and Mr. Bravo's 
explanation to Ms. Boyd that he had simply turned off the negative air fans. Those fans were 
turned on again as soon as Ms. Boyd instructed Mr. Bravo to do so. At hearing, Mr. Million 
denied that he ever told Ms. Boyd that the breakers had blown. However, given the subsequent 
effort expended by Ms. Boyd to determine whether the breakers had blown, it is more likely that 
Mr. Million did tell Ms. Boyd the breakers had blown out. 

The evidence in the record directly contradicts Mr. Million's testimony that the project 
was kept wet at all times. I am not persuaded by his testimony that additional use of water on the 
project would create a risk of turning the waste into "mud" that would be difficult to remove and 
would be expensive to the client. He testified that he tested all the ACWM in the waste bags, but 
that he did not advise DEQ he had done the testing. Moisture meters are not typically used in 
asbestos abatement projects to determine whether there is adequate wetness. Ms. Boyd testified 
that, based on the nature of the violations, she suspended Mr. Million's DEQ supervisor 
certification, an action she had never taken before as a DEQ inspector. Based on the totality of 
the record, I give less weight to Mr. Million's testimony regarding Respondent's work on the 
Safari Motel project. 

Issue I: Failure to Adequately Wet ACM (Violation l) 

Applicable Law 

OAR 340-248-0270 provides, 

* * * [T]he following procedures must be employed by any person who 
conducts or provides for the conduct of an asbestos abatement project. 

* * * * * 

(7) For friable asbestos materials being removed or stripped: 

(a) Adequately wet the materials to ensure that they remain 
wet until they are disposed of in accordance with OAR 
340-248-0280. 

* * * * * 
OAR 340-248-0010(3) provides, 

"Adequately wet" means to sufficiently mix or penetrate asbestos­
containing material with liquid to prevent the release of particulate 
asbestos particles. An asbestos-containing material is not adequately 
wetted if visible emissions originate from that material. Precipitation is 
not an appropriate method for wetting asbestos-containing material. 
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Analysis 

One of the critical requirements during an asbestos removal project is that the abatement 
contractor keep the area adequately wet while removing friable ACM and to keep the ACWM 
adequately wet until it is ultimately disposed of. The purpose is to keep loose asbestos fibers 
from escaping into the environment. Respondent argues that the term "adequately wet" is a 
subjective judgment. Respondent asserts that" Ms. Boyd was overly rigorous in her evaluation of 
the Safari Motel project and misjudged the level of wetness in the materials she inspected. Mr. 
Million testified that he used a special instrument to test the moisture content in all of the waste 
bags and that the lowest level of moisture content was 18 percent, indicating to him that the 
material was "adequately wet." 

Pursuant to the U.S. EPA Asbestos Neshap Adequately Wet Guidance publication, certain 
guidelines are provided regarding inspection procedures for compliance with rules that require as 
much wetting as is necessary to prevent airborne emissions of asbestos fibers until collected for 
disposal. The guidelines emphasize the procedures recommended are "for guidance only" and 
provide in part: 

* * * * * 
- Randomly select bags (or containers) for inspection. 
- Lift the bag or container and assess its overall weight (A bag of dry 
ACWM can generally be lifted easily with one hand, whereas a bag filled 
with well-wetted material is substantially heavier.) 

If the bag or other container is transparent: 
-- Visually inspect the contents of the unopened bag for evidence 
of moisture (e.g., water droplets, water in the bottom of the bag, a 
change in the color of the material due to water). 
-- Without opening the bag, squeeze chunks of debris to ascertain 
whether moisture droplets are emitted. 
-- If the material appears dry or not penetrated with liquid or a 
wetting agent, open the bag using the additional steps described in 
step 9 below and collect a bulk sample of each type of material in 
the bag noting variations in size, patterns, color and textures. 

- If the waste material is contained in an opaque bag or other container, or 
if the material is in a transparent bag which appears to be inadequately 
wetted: 

-- Carefully open the bag (in the containment area, if possible). If 
there is no containment area at the site, a glove bag may be used to 
enclose the container prior to opening it to minimize the risk of any 
fiber release. 
-- Examine the contents of the bag for evidence of moisture as in 8 
above, and if the material appears dry or it is not fully penetrated 
with water or a wetting agent, collect a bulk sample. 
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-- Reseal the bag immediately after evaluating and sampling its 
contents. 

(Ex. Al 7 - U.S. EPA Asbestos Neshap Adequately Wet Guidance publication.) 

When DEQ Inspector Dottie Boyd inspected the Safari Motel project on August 10, 
2005, she found substantial evidence of dry ACM inside the containment area. There was dust 
clinging to equipment, tools and the plastic walls of the containment area. She observed a 
worker dry sweeping popcorn waste and noticed that popcorn debris splattered on the walls and 
floor of the containment was also dry. The workers had a hose, sprayer, and water available, but 
Ms. Boyd did not observe the workers use any water during the hour she conducted her 
inspection that day. Ms. Boyd checked and physically tested several bags of ACWM and found 
the waste inside was dry. She confirmed the material was dry by adding water until the material 
stuck together in her hand, at which point she considered it to be "adequately wet" within the 
meaning ofDEQ's rules. (Ex. AS, photos 21and22.) Her inspection procedure substantially 
followed the recommended procedures set forth in the U.S. EPA Asbestos Neshap Adequately 
Wet Guidance publication. (Ex. A 17.) 

Ms. Boyd told Supervisor Million at the conclusion of her August 10 inspection that 
Respondent had failed to keep the area adequately wet during removal of the ACM and that the 
ACWM had not been adequately wetted. She outlined for Mr. Million that additional water was 
needed as a corrective measure. When Ms. Boyd returned on August 11, 2005 for a re­
inspection, she observed that the floor of one of the rooms was wet, but there were substantial 
amounts of dry ACM tracked on the wooden floor where the plastic containment had been 
removed, and the plastic sheeting from the walls that had been removed still had evidence of dry 
ACM material clinging to the plastic. Although Ms. Boyd did not remove and physically test 
material from the waste bags in Respondent's truck on August 11, the record substantiates that 
the ACWM contained in four of the ten random bags was not adequately wet within the meaning 
of the rule and the U.S. EPA Asbestos Neshap Adequately Wet Guidance publication. (Ex. A17.) 

The photographs taken by Ms. Boyd on August 10 and 11, 200S, reinforce her testimony 
that the area inside the containment was not kept adequately wet during ACM removal and that 
ACWM in the waste bags had not been adequately wetted prior to ultimate disposal. (Ex. AS 
and A9.) The photographs depict dust and dry debris within much of the containment. The 
weather at the time was very hot and it is reasonable to infer that the material dried out more 
quickly. However, the material still must be kept adequately wet to comply with the applicable 
DEQ rules. The instrument used by Mr. Million to do his testing is not typically used in an 
asbestos abatement setting. I am not persuaded by Mr. Million's testimony that the ACWM in all 
the bags was adequately wet and that the project was kept adequately wet at all times during 
ACM removal. Ms. Boyd's observation of significant amounts of dry ACM throughout the 
project on two successive days provides the basis for a reasonable inference that Respondent 
removed material while it was dry in order to expedite completion of the project as the 
completion date and the time for air clearance testing neared. 
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Based on a totality of the circumstances, DEQ has established by a preponderance of the 
evidence that Respondent failed to keep friable ACM adequately wet until those materials were 
disposed of, in violation of OAR 340-248-0270(7)(a). 

Issue 2: Open Accumulation o(ACWM (Violation 3) 

Applicable Law 

OAR 340-248-0205(1) provides: "No person may openly accumulate friable asbestos 
material or asbestos-containing waste material." 

Analysis 

Respondent argues that the amount of material found on the ground outside the 
containment area was in an amount too small to justify the sanction by DEQ. Respondent asserts 
that a demolition contractor working on the motel might have caused the ACWM to be on the 
ground outside the containment, or that other unauthorized people might have gotten inside the 
containment area to steal motel contents during hours Respondent was not present at the site. 
Respondent also disputes that the material observed by Ms. Boyd on the ground outside the 
containment contained asbestos. 

The photographs show very small amounts of material tracked outside the containment 
on the pavement. DEQ's rule does not specify a minimum amount of ACWM that constitutes a 
violation of the rule, and DEQ has chosen to exercise its discretion to assert the violation against 
Respondent. The deposits appear in the photographs to have been left on the ground by shoes. 
On August 11, 2005, Ms. Boyd took samples of the material, which later tested positive for 
asbestos, in excess of 1 percent. Therefore, the deposits outside the containment fall within the 
parameters of OAR 340-248-0205(1). 

Respondent did not provide adequate evidence that scavengers sneaked into the 
containment at night and tracked the material outside the containment, or that other contractors 
working on demolition of other portions of the motel might be responsible. Mr. Million testified 
that the problem with the scavengers was resolved within a week or 10 days from the beginning 
of the project on August 1, 2005. Mr. Million hosed down the walkway on August 10, 2005, but 
the following day, Ms. Boyd observed the same type of material tracked on the ground again by 
someone's shoes. Ms. Boyd did not observe, nor do the photographs reveal, anything of value 
inside the motel that would entice scavengers (who apparently had permission from the motel 
owner) to enter the facility for the purpose of removing those items. Respondent's witnesses 
testified that they did not have evidence that unauthorized people actually got inside the 
containment or that another contractor had left the material on the ground. 

I conclude that, more likely than not, Respondent's workers moving in and out of the 
containment tracked the material outside the containment. Photographs show that ACWM 
coated the inside of the containment and the tools and the protective gear worn by the workers. 
There was no decontamination chamber at the entrance/exit to the containment, which is 
standard procedure with most asbestos abatement contractors, and the lack of a decontamination 
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chamber at that location increased the likelihood that contaminants would escape the 
containment on the shoes of the workers. It is reasonable to infer that the ACWM was loose and 
could be tracked outside by the workers. The photographs are very supportive of this conclusion 
and the inference is strengthened by the lack of attention these workers and their supervisor paid 
to other DEQ regulatory requirements on the project. 

DEQ has established by a preponderance of the evidence that Respondent openly 
accumulated ACWM in violation of OAR 340-248-0205(1). 

Issue 3: Failure to Install Negative Air Pressure Enclosure (Violation 4) 

Applicable Law 

OAR 340-248-0270 provides, 

* * * [T]he following procedures must be employed by any person who 
conducts or provides for the conduct of an asbestos abatement project. 

Analysis 

* * * * * 

(7) For friable asbestos materials being removed or stripped: 

* * * * * 

(d) Enclose the area where friable asbestos materials are to 
be removed with a negative pressure enclosure prior to 
abatement unless written approval for an alternative is 
granted by the Department. 

* * * * * 

Respondent asserts that there were four total negative air machines in operation and that 
negative air pressure was maintained at all times during the abatement project by at least one of 
the four machines. Alternatively, Respondent argues that a power outage immediately before 
Ms. Boyd's re-inspection on August 11, 2005 was responsible for any loss of negative air 
pressure. 

Ms. Boyd observed four negative air machines inside the containment on August 10, 
2005. Three of the machines were turned on and the fourth was not plugged in. On August 11, 
when she returned, she found that the three negative air machines were all turned off and the 
fourth had been removed from its previous location. A radio was playing in the room where the 
fourth machine had been located. Part of the containment had been removed and she did not see 
any indication of negative air pressure in the containment. Worker Joel Bravo told her he turned 
the negative air machines off to avoid clogging them with the encapsulant he was spraying that 
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day. Ms. Boyd's testimony and the short video clips she took of the negative air machines 
persuasively establish that the negative air machines were not operating until Ms. Boyd told Mr. 
Bravo the machines should be turned on again. There is no credible evidence that there was any 
power outage to explain why the machines were not mnning. 

DEQ has established by a preponderance of the evidence that Respondent failed to install 
a negative pressure enclosure around the area where friable asbestos materials were to be 
removed, in violation of OAR 340-248-0270(7)( d). 

Issue 4: Failure to Aggressively Perform Final Air Clearance Sampling (Violation 5) 

Applicable Law 

OAR 340-248-0270 provides, 

* * * [T]he following procedures must be employed by any person who 
conducts or provides for the conduct of an asbestos abatement project. 

* * * * * 

(13) Final Air Clearance Sampling Requirements apply to projects 
involving more than 160 square feet or 260 linear feet of asbestos­
containing material. Before containment around such an area is 
removed, the person performing the abatement must have at least 
one air sample collected that documents that the air inside the 
containment has no more than 0.01 fibers per cubic centimeter of 
air. The air sample(s) collected may not exceed 0.01 fibers per 
cubic centimeter of air. The Department may grant a waiver to this 
section or exceptions to the following requirements upon receiving 
an advanced written request: 

* * * * * 

( c) Air clearance sampling inside containment areas must 
be aggressive and comply with the following procedures: 

(A) Immediately before starting the sampling 
pumps, direct exhaust from a minimum one 
horsepower forced air blower against all walls, 
ceilings, floors, ledges, and other surfaces in the 
containment; 

(B) Then place stationary fans in locations that will 
not interfere with air monitoring equipment and 
then directed toward the ceiling. Use one fan per 
10,000 cubic feet of room space; 
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Analysis 

(C) Start sampling pumps and sample an adequate 
volume of air to detect concentrations of 0.01 fibers 
of asbestos per cubic centimeter according to 
NIOSH 7400 method; 

(D) When sampling is completed turn off the pump 
and then the fan(s); 

(E) As an alternative to meeting the requirements 
of paragraphs (A) through (D) of this subsection, air 
clearance sample analysis may be performed 
according to Transmission Electron Microscopy 
Analytical Methods prescribed by 40 CFR 763, 
Appendix A to Subpart E (Interim Transmission 
Electron Microscopy Analytical Methods). 

The record reflects that an inexperienced air technician from Clayton Group Services 
performed air sampling at the containment on the afternoon of August 11, 2005. Unfortunately, 
the technician did not realize she was required to use fans to stir up dust in the area during testing 
in order to meet the rule requirement that testing be "aggressive." Accordingly, the air clearance 
test results were invalid. The technician told Mr. Million at the site on August 11 that the tests 
were passing, and Respondent removed the rest of the containment. Clayton's air technician had 
also made mistakes in the test calculations on August 11. Mr. Billings reviewed the test results 
the following day, and alerted DEQ to the error. The containment was reestablished until proper 
testing could occur. 

OAR 340-248-0270 applies to all persons or entities that conduct or provide for an 
asbestos abatement project. Clayton Services Group was Respondent's subcontractor and 
Respondent is ultimately responsible for errors committed by its subcontractor under the asbestos 
abatement rules. Respondent's project size was 8,622 square feet, which was in excess of the 
160 square foot minimum size requirement under the rule. Therefore, DEQ has established by a 
preponderance of the evidence that Respondent failed to comply with the final air clearance 
sampling requirements by not aggressively performing final air clearance sampling with an air 
blower or fans, in violation of OAR 340-248-0270(13)(c). 

Issue 5: Failure to Timely Submit Required Air Clearance Sampling Results (Violation 6) 

Applicable Law 

OAR 340-248-0270(13)(d) provides: 

The person performing asbestos abatement projects requiring air clearance 
sampling must submit the clearance results to the Department on a 
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Department form. The clearance results must be received by the 
Department within 30 days after the completion date of the asbestos 
abatement project. 

OAR 340-248-0260 provides in part: 

[W]ritten notification of any asbestos abatement project must be provided 
to the Department on a form prepared by and available from the 
Department, accompanied by the appropriate fee. * * * 

Analysis 

(1) Submit the notifications as specified in section (4) of this rule 
and the project notification fee to the Department at least ten days 
before beginning any friable asbestos abatement project and at 
least five days before beginning any non-friable asbestos 
abatement project. 

* * * * * 

(f) Failure to notify the Department before any changes in 
the scheduled starting or completion dates or other 
substantial changes will render the notification void. 

On August 5, 2005, Respondent performed air clearance sampling during the abatement 
project. DEQ argues that Respondent's revised Project Notification Form identified the 
completion date of the project as August 10, 2005, and that the 30 day time period in which to 
submit air clearance test reports began running on the completion date reflected on the form. 

DEQ asserts that Respondent should have provided those test results on or before 
September 11, 2005. Ms. Boyd testified that she spoke with Mr. Million on September 8, 2005, 
and told him to submit the August 5 air clearance test results. The motel project was still 
underway at that time. Ms. Boyd testified that she could not remember whether she informed 
Mr. Million of the deadline for filing the August 5 test results. The results were received by 
DEQ on October 3, 2005. 

Respondent argues that the Safari Motel Project was ongoing, and that the air clearance 
sampling results were timely submitted on October 3, 2005. Mr. Billings testified that the 
containment was re-established on August 12, 2005, and he promptly submitted a revised Project 
Notification Form to DEQ extending the completion date to August 13, 2005. He testified that 
abatement work on the Safari Motel project continued until September 15, 2005 and that he 
attempted to reopen Respondent's Project Notification Form to again revise the completion date. 
Ms. Boyd testified that there is no specific rule that precludes reopening a project notification 
form to revise a completion date, but that once a completion date expires, DEQ considers the 
project "completed." DEQ required respondent to file a new Project Notification Form and fee 
to complete the job and do some additional work at the motel. A copy of Respondent's new 
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Project Notification Form was not placed in the record by either party, so the specifics of the 
second project are not known. 

OAR 340-248-0260 primarily deals with fees associated with asbestos abatement 
projects. DEQ rules do not otherwise contain a provision that defines "completion date." OAR 
340-248-0270(13)(d) states, "results must be received by the Department within 30 days after the 
completion date of the asbestos abatement project." Mr. Billings provided credible and reliable 
testimony that Respondent's abatement project at the Safari Motel was completed on or about 
September 15, 2005. Under the plain meaning of OAR 340-248-0270(13)(d), the air clearance 
test results were due on October 15, 2005, 30 days after the actual completion date of 
Respondent's Safari Motel abatement project. 

Based on the circumstances of the present case, I am not persuaded by DEQ's argument 
that OAR 340-248-0260 defines the actual completion date of Respondent's project as the 
"completion date" specified on Respondent's Project Notification Form. Because DEQ received 
the results on October 3, 2005, the Department has not established by a preponderance of the 
evidence that Respondent failed to timely submit the air clearance sampling results as required 
by OAR 340-248-0270(13)(d). 

PENALTY CALCULATIONS 

Respondent argues in its closing argument that the proposed penalties were incorrectly 
calculated. Respondent has not identified particular errors it seeks to correct. 

Violation 1: Failure to Adequately Wet ACM 

Applicable Law 

Air quality violation classifications are provided in OAR 340-012-0054. OAR 340-012-
0054(1) provides; 

Class I: 

* * * * * 
( o) Violation of a work practice requirement for asbestos abatement 
projects which causes a potential for public exposure to asbestos or release 
of asbestos into the environment. 

* * * * * 

Ms. Boyd testified that on August 11, 2005, she observed dry asbestos-containing 
material in areas of the abatement project that were not adequately contained. Because the 
negative air fans were not operational, and the containment had been partially removed by 
Respondent, the containment was no longer sealed and there was a potential for dry, friable 
asbestos fibers to escape into the open air. Respondent's failure to maintain a proper level of 
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wetness caused a potential for public exposure to asbestos or release of asbestos into the 
environment within the meaning of OAR 340-012-0054(1)(0). Therefore, DEQ correctly 
determined that Violation 1 is a Class I violation. 

The balance of DEQ's calculation of the penalty for Violation 1 appears to be correct. 
DEQ correctly determined the magnitude was "minor." DEQ properly calculated the "M" factor 
(mental state) as "6," for "intentional." Ms. Boyd warned Mr. Million on August 10, 2005, that 
ACM had not been kept adequately wet and corrective action required use of additional water. 
Ms. Boyd found evidence of cfry ACM the following day, August 11, when she performed her 
re-inspection. Respondent's work crew did not comply with the corrective action and had actual 
knowledge that the conduct would be a violation. Respondent has not provided authorities or 
argument to the contrary. 

The civil penalty for Violation 1 in the sum of $1,500 is affinned. 

Violation 2: Failure to Have Minimum of One Viewing Window 

The civil penalty has been stipulated by the parties as $825. 

Violation 3: Open Accumulation o(ACWM 

Applicable Law 

OAR 340-012-0054(1) provides; 

Class I: 

* * * * * 

(p) Storage or accumulation of friable asbestos material or asbestos­
containing waste material from an asbestos abatement project which 
causes a potential for public exposure to asbestos or release of asbestos 
into the environment. 

* * * * * 
The record reflects that Respondent's workers tracked a very small amount of ACWM 

onto the ground outside the containment. Because this was open to the air, there was a potential 
for public exposure to asbestos or a release of asbestos into the environment and the Department 
correctly calculated this as a Class I violation of minor magnitude. The "M" factor was based on 
DEQ's finding that Respondent was negligent, and this was a correct determination. The balance 
of DEQ's calculation appears to be correct. Respondent has not provided authorities or argument 
to the contrary. 

The civil penalty for Violation 3 in the amount of $1,800 is affirmed. 

In the Matter of Alpine Abatement Associates, Inc., OAH Case No. 129544 
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Violation 4: Failure to Install Negative Air Pressure Enclosure 

Because asbestos fibers could reach open air from the containment due to removal of a 
portion of the containment and a lack of negative air pressure within the remaining portion of the 
containment, Respondent's failure was a violation of a work practice requirement for asbestos 
abatement projects that caused a potential for public exposure to asbestos or release of asbestos 
into the environment within the meaning of OAR 340-012-0054(1)(0). DEQ correctly 
determined this violation to be a Class I violation. Ms. Boyd's testimony and the photographs 
she took of the abatement project on August 11, 2005, reflect that the area of concern exceeded 
160 square feet. DEQ correctly determined this was a violation of "major" magnitude. Because 
the mental state of Respondent's employees was intentional, the "M" factor of "6" was correctly 
calculated by DEQ. The balance of DEQ's calculation appears to be correct. Respondent has not 
provided authorities or argument to the contrary. 

The civil penalty for Violation 4 in the amount of $8,400 is affirmed. 

Violation 5: Failure to Aggressively Perform Final Air Clearance Sampling 

DEQ correctly determined that the improper testing performed by Clayton Services 
Group on August 11, 2005, was a Class II violation because it is an "otherwise unclassified 
violation" under OAR 340-012-0053(2)(a). Because the project exceeded 160 square feet, the 
magnitude of the violation was "major." Clayton's perfmmance was indeed negligent, so the 
"M" factor of "2" was correctly calculated based on negligence. The balance of DEQ's 
calculation appears to be correct. Respondent has not provided authorities or argument to the 
contrary. 

The civil penalty for Violation 4 in the amount of $3,600 is affirmed. 

Violation 6: Failure to Timely Submit Required Air Clearance Sampling Results 

This violation was not established by DEQ. 

Violation 7: Failure to Require Independent, Certified Party For Air Clearance Sampling 

The civil penalty has been stipulated by the parties as $1,910. 

Violation 8: Improper Removal of Containment Before Air Clearance Sampling 

Alleged violation was dismissed by DEQ. 

In the Matter of Alpine Abatement Associates, Inc., OAH Case No. 129544 
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ORDER 

I propose the DEQ issue the following order: 

Respondent Alpine Abatement Associates, Inc. is subject to a civil penalty in the amount 
of $18,035. 

Todd C. Ainsworth 
Administrative Law Judge 

Office of Administrative. Hearings 

ISSUANCE AND MAILING DATE: March 23, 2007 
~~~~~~~~~~~~~~~~~~~ 

APPEAL RIGHTS 

If you are not satisfied with this decision, you have the right to have the decision 
reviewed by the Oregon Environmental Quality Commission. To have the decision reviewed, 
you must file a "Petition for Review" within 30 days of the date this order is served on you as 
provided in Oregon Administrative Rule (OAR) 340-011-0132(1) and (2). The Petition for 
Review must be filed with: 

Environmental Quality Commission 
c/o Stephanie Hallock, Director, DEQ 
811 SW Sixth Avenue 
Portland, OR 97204. 

Within 30 days of filing the Petition for Review, you must also file exceptions and a brief 
as is provided in OAR 340-011-0132(3). If the petition, exceptions and brief are filed in a timely 
manner, the Commission will set the matter for oral argument and notify you of the time and 
place of the Commission's meeting. The requirements for filing a petition, exceptions and briefs 
are set out in OAR 340-011-0132. 

Unless you timely and appropriately file a Petition for Review as set forth above, this 
Proposed Order becomes the Final Order of the Environmental Quality Commission 30 days 
from the date of service on you of this Proposed Order. If you wish to appeal the Final Order, 
you have 60 days from the date the Proposed Order becomes the Final Order to file a petition for 
review with the Oregon Court of Appeals. See ORS 183.400 et. seq. 

In the Matter of Alpine Abatem~nt Associates, Inc., OAH Case No. 129544 
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APPENDIX A 
LIST OF EXHIBITS CITED 

Ex.Al: The parties' written stipulation to Violations 2, 7, and 8. 

Ex.A2: The parties' written stipulation regarding friable asbestos. 

Ex.A3: DEQ Project Notification Form, filed July 18, 2005. 

Ex.A4: Revised DEQ Project Notification Form, filed August 2, 2005. 

Ex.AS: DEQ photographs, taken August 10, 2005. 

Ex.A7: Asbestos laboratory analysis results. 

Ex.A8: DEQ photographs (2), taken August 11, 2005. 

Ex.A9: DEQ photographs (12 pages), taken August 11, 2005. 

Ex. A12: Memorandum of Dottie Boyd, September 1, 2005. 

Ex. Al4: Respondent's air clearance samples from August 5, 2005. 

Ex. A17: EPA publication on wetness standards. 

Ex. A18: DEQ DVD of negative air fans, taken August 11, 2005. 

Ex.R3: Respondent's letter to DEQ, dated September 26, 2005. 
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CERTIFICATE OF SERVICE 

I certify that on March 23, 2007, I served the attached Proposed and Final Order by mailing 
certified and/or first class mail, in a sealed envelope, with first class postage prepaid, a copy 
thereof addressed as follows: 

MARK G REINECKE 
ATTORNEY AT LAW 
591 SW MILL VIEW WAY 
PO BOX 1151 
BEND OR 97709-1151 

BY FIRST CLASS AND CERTIFIED MAIL 
CERTIFIED MAIL RECEIPT# 7006 0100 0002 2811 0804 

BRYAN SMITH 
OREGONDEQ 
OFFICE OF COMPLIANCE AND ENFORCEMENT 
811SW6TH AVE 
PORTLAND OR 97204 

BY FIRST CLASS MAIL 

DEBORAH NESBIT 
OREGONDEQ 
OFFICE OF COMPLIANCE AND ENFORCEMENT 
811SW6THAVE 
PORTLAND OR 97204 

BY FIRST CLASS MAIL 

Pamela Arcari, Administrative Specialist 
Office of Administrative Hearings 

Jn the Matter oj'Alpine Abaten1ent Associates, Inc., OAH Case No. 129544 
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Respondent. ~ 
) 

Agency Case No.: AQ/AB-WR-05-187 
Commission Review No.: 

Yamhill County 

PETITION FOR COM!VUSSION REVIEW 

Pursuant to OAR 340-011-0575, Petitioner requests commission review of the Proposed 

and Final Order dated March 23, 2007. 

The parties to this review are: 
1. Alpine Abatement Associates, Inc. (Respondent) 

P.O. Box 1557 

2. 

Bend, OR 97709 

Represented by: Mark G. Reinecke; OSB #91407 
Bryant Lovlien & Jarvis PC 
591 SW Mill View Way 
Bend, OR 97702 
(541) 382-4331 

Department ofEnvirorunental Quality 

MARK G. RE C ·· , 0 B 07 
Of Attorneys for Respondent 
Alpine Abatement Associates, Inc 
591 SW Mill View Way 
Bend, OR 97702 
(541) 382-4331 
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BRYANT LOVLIEN JARVIS Fax:541-389-3386 May 24 2007 03:37pm POOS/006 

CERTIFICATE OF FILING 

I certify that on Apr2D2007, I filed a true copy ofthis petition and an original of 

th.is petition for commission review with the Envirorunental. Quality Commission: 

Envi.ronmental Quality Commission 
c/o Stephanie Hallock, Director, DEQ 
811 SW Sixth Street 
Portland, OR 97204 
(503)-229-6762 

By Facsi~ United States Postal Service, certified mail, return receipt requested. 

MARK ~~"§13:91407 
Of Attorneys for Respondent 
Alpine Abatement Associates, Inc. 

CERTIFICATE OF SERVICE 

I certify that on April _, 2007 I served a true copy of this petition for commission 

review on: 

Bryan Smith 
Oregon D:'fit. of Environmental Quality 
2146 NE 4 H Avenue 
Bend, OR 97701 

By United States Postal Service, first class mail. 

22 MARK G. REINECKE, OSB 91407 
Of Attorneys for Respondent 

23 Alpine Abatement Associates, Inc. 
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STATE OF OREGON 
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ENVIRONMENT AL QUALITY COMMISSION 

IN THE MATTER OF: 
ALPINE ABATEMENT ASSOCIATES, 

May 24 2007 03:37pm P002/006 

6 INC., an Oregon corporation, 

) PETITION FOR COMMlSSION REVIEW 
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Respondent. 
Agency Case No.: AQ/AB-WR-05-187 
Commission Review No.: 

Yamhill County 

REQUEST Ji'OR EXTENSION 

Pursuant to OAR 340-011-0575(5)(e ), Petitioner requests an extension ohime to file 

the Exceptions and Brief pursuant to Section (S)(a). The Petition for Commission Review 

was previously filed. 

·7 f.( 
DATED THIS"" __ · day of May, 2007. 

l -REQUEST FOR EXTENSlON 

N0r JARVIS, 

MARK G. REIN .CKE, 1407 
Of Attorneys for Respondent 
Alpine Abatement Associates, Inc 
591 SW Mill View Way 
Bend, OR 97702 
(541) 382-4331 

1864-003 505.DOC 
BRYANT, LOVLIEN &, JARVIS. PC 
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BRYANT LOVLIEN JARVIS Fax:Sd1-389-3386 May 2d 2001 03:3lpm PO 3/006 

CERTJJi'ICATE OF FILING 

iu 
I certify that on May_I, 2007, I filed a true copy of this Request for Extension to file 

the Exceptions and Brief and an original of this Request for Extension to File the Exceptions 

and Brief with the Environmental Quality Commission: 

Enviroomental Quality Commission 
cfo Stephanie Hallock, Directer, DEQ 
811 SW Sixth Street 
Portland, OR 97204 
(503)-229-6762 

By Facsimj11 and United States Postal Service, certified mail, return receipt requested, 

/01/ I/, !If ' ~-' er , ~"..-v ,_,,,,. V? 
.MARK G REINECk-oss 91407 
Of Attorneys for Respondent 
Alpine Abatement Associates, Inc. 

CERTIFICATE OF SERVICE 

I certify that on May~ 2007 I served a true copy of this Request for Extension to 

File the Exceptions and Brief on: 

Bryan Smith 
Oregon Def~- of Environmental Quality 
2146 NE 4 Avenue 
Bend, OR 97701 

By United States Postal Service, fo:st class mail-
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Of Attorneys for Respondent 
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Agenda Item D, Action Item: Request for Dismissal of Contested Case No. AQ/AB­
WR-05-187 regarding Alpine Abatement Associates, Inc. 

Attachment D 

340-011-0575 

Review of Proposed Orders in Contested Cases 

(1) For purposes ofthis rule, filing means receipt in the office of the director or other 
office of the department. 

(2) Following the close of the record for a contested case hearing, the administrative law 
judge will issue a proposed order. The administrative law judge will serve the proposed 
order on each participant. 

(3) Commencement of Review by the Commission: The proposed order will become final 
unless a participant or a member of the commission files, with the commission, a Petition 
for Commission Review within 30 days of service of the proposed order. The timely 
filing of a Petition is a jurisdictional requirement and cannot be waived. Any participant 
may file a petition whether or not another participant has filed a petition. 

(4) Contents of the Petition for Commission Review. A petition must be in writing and 
need only state the participant's or a commissioner's intent that the commission review 
the proposed order. Each petition and subsequent brief must be captioned to indicate the 
participant filing the document and the type of document (for example: Respondents 
Exceptions and Brief; Department's Answer to Respondent's Exceptions and Brief). 

(5) Procedures on Review: 

(a) Exceptions and Brief: Within 30 days from the filing of a petition, the participant(s) 
filing the petition must file written exceptions and brief. The exceptions must specify 
those findings and conclusions objected to, and also include proposed alternative findings 
of fact, conclusions of law, and order with specific references to the parts of the record 
upon which the participant relies. The brief must include the arguments supporting these 
alternative findings of fact, conclusions oflaw and order. Failure to take an exception to a 
fmding or conclusion in the brief, waives the participant's ability to later raise that 
exception. 

(b) Answering Brief: Each participant, except for the participant( s) filing that exceptions 
and brief, will have 30 days from the date of filing of the exceptions and brief under 
subsection (5)(a), in which to file an answering brief. 
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(c) Reply Brief: If an answering brief is filed, the participant(s) who filed a petition will 
have 20 days from the date of filing of the answering briefunder subsection (5)(b), in 
which to file a reply brief. 

( d) Briefmg on Commission Invoked Review: When one or more members of the 
commission wish to review the proposed order, and no participant has timely filed a 
Petition, the chair of the commission will promptly notify the participants of the issue 
that the commission desires the participants to brief. The participants must limit their 
briefs to those issues. The chair of the commission will also establish the schedule for 
filing of briefs. When the commission wishes to review the proposed order and a 
participant also requested review, briefing will follow the schedule set forth in 
subsections (a), (b), and (c) of this section. 

( e) Extensions: The commission or director may extend any of the time limits contained 
in section (5) of this rule. Each extension request must be in writing and filed with the 
commission before the expiration of the time limit. Any request for an extension may be 
granted or denied in whole or in part. 

(f) Dismissal: The commission may dismiss any petition, upon motion of any participant 
or on its own motion, ifthe participant(s) seeking review fails to timely file the 
exceptions or briefrequired under subsection (5)(a) of this rule. A motion to dismiss 
made by a participant must be filed within 45 days after the filing of the Petition. At the 
time of dismissal, the commission will also enter a final order upholding the proposed 
order. 

(g) Oral Argument: Following the expiration of the time allowed the participants to 
present exceptions and briefs, the matter will be scheduled for oral argument before the 
commission. 

( 6) Additional Evidence: A request to present additional evidence must be submitted by 
motion and must be accompanied by a statement showing good cause for the failure to 
present the evidence to the administrative law judge. The motion must accompany the 
brieffiled under subsection (5)(a) or (b) of this rule. If the commission grants the motion 
or decides Qn its own motion that additional evidence is necessary, the matter will be 
remanded to an administrative law judge for further proceedings. 

(7) Scope of Review: The commission may substitute its judgment for that of the 
administrative law judge in making any particular finding of fact, conclusion of law, or 
order except as limited by OAR 137-003-0655 and 137-003-0665. 

(8) Service of documents on other participants: All documents required to be filed with 
the commission under this rule must also be served upon each participant in the contested 
case hearing. Service can be completed by personal service, certified mail or regular mail. 

Stat. Auth.: ORS 183.341 & 468.020 
Stats. Implemented: ORS 183.460, 183,464 & ORS 183.470 
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Hist.: DEQ 78, f. 9-6-74, ef. 9-25-74; DEQ 115, f. & ef. 7-6-76; DEQ 25-1979, f. & ef. 7-
5-79; DEQ 7-1988, £ & cert. ef. 5-6-88; DEQ 1-2000(Temp), f. 2-15-00, cert. ef. 2-15-00 
thru 7-31-00; DEQ 9-2000, f. & cert. ef. 7-21-00; Renumbered from 340-011-0132 by 
DEQ 18-2003, f. & cert. ef. 12-12-03 
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State of Oregon 

Department of Environmental Quality Memorandum 

Date: 

To: 

From: 

Subject: 

Why this is 
Important 

July 23, 2007 

Environmental Quality Commission~ 

Stephanie Hallock, Director }J, [\ 
Agenda Item F, Action Item: Delegation of Lane Regional Air Protection 
Agency Funding Authority 
August 16, 2007 EQC Meeting 

The Department of Environmental Quality (DEQ) wishes to formalize 
the long-standing and efficient practice of funding Lane Regional Air 
Protection Agency (LRAPA) annual operating costs through a DEQ 
budget line item. 

Department DEQ recommends that the Environmental Quality Commission (EQC) 
Recommendation delegate to the Director the EQC's authority under ORS 468A.175 to 

(1) consider requests from LRAP A for state funding, (2) receive notice 
ofLRAPA's applications for federal financial assistance, and (3) 
detennine whether to distribute funds to regional air quality authorities 
such as LRAP A. 

Background ORS Chapter 468A authorizes the EQC to fund a portion of the 
operating costs of regional air quality authorities. In the past, the 
EQC allocated funding among three regional authorities: Columbia­
Willamette (Portland area), Mid-Willamette Valley (Salem area) and 
LRAP A. The three authorities applied to the EQC for state funds, 
and also notified the EQC of any applications for federal financial 
assistance. Direct EQC consideration was important, as the three 
authorities essentially competed for their allocation. Now, however, 
LRAP A is the sole remaining regional authority. Because there is no 
competition for funding, DEQ includes LRAP A funding as a line 
item in the DEQ budget, which is subject to EQC oversight. DEQ 
requests delegation to clarify that DEQ has legal authority to consider 
LRAP A applications for state funds, receive notice of q:tAP A 
applications for federal financial assistance, and provide state funding 
to LRAPA under ORS 468A.175 according to DEQ's current 
practice. 



Agenda Item F, Action Item: Delegation of LRAP A Funding Authority 
August 16, 2007 EQC Meeting 
Page 2 of2 

EQCAction 
Alternatives 

Attachments 

Approved: 

As an alternative to DEQ's recommendation, the EQC could retain 
the authority and responsibility of considering LRAP A's annual 
funding requests, receiving notice ofLRAPA's applications for 
federal financial assistance, and determining whether to grant state 
funds to LRAP A. 
A. ORS 468A.l 75 
B. EQC Order delegating authority to the Director 

Section: 

Division: 

l . 
Report Prepared By: M~ret Oliphant 

Phone: 503-229-5687 

EQCStaffReportActionltem (8/23/06) 



ATTACHMENT A 

468A.l 75 State aid. (1) Subject to the availability of funds therefor: 
(a) Any air quality control program conforming to the rules of the Environmental 

Quality Commission and operated by not more than one unit oflocal government shall be 
eligible for state aid in an amount not to exceed 30 percent of the locally funded annual 
operating cost thereof, not including any federal funds to which the program may be 
entitled. 

(b) Any air quality control program exercising functions operated by a regional 
authority shall be eligible for state aid in an amount not to exceed 50 percent of the 
locally funded annual operating cost thereof, not including any federal funds to which the 
program may be entitled. 

(2) Applications for state funds shall be made to the commission and funds shall be 
made available under subsection (1) of this section according to the determination of the 
commission. In making its determination, the commission shall consider: 

(a) The adequacy and effectiveness of the air quality control program. 
(b) The geographic and demographic factors in the territory under the program. 
( c) The particular problems of the territory under the program. 
(3) In order to qualify for any state aid and subject to the availability of funds 

therefor, the local government or the regional authority must submit all applications for 
federal financial assistance to the commission before submitting them to the federal 
government. 

(4) When certified by the commission, claims for state aid shall be presented for 
payment in the manner that other claims against the state are paid. [Formerly 449.920 and 
then 468.575] 



ATTACHMENT B 

DELEGATION ORDER 

By this order, the Environmental Quality Commission hereby delegates its authority 
under ORS 468A.l 75 to the Director of the Department of Environmental Quality. 

Date 

Lynn Hampton 
Chair, Environmental Quality Commission 



Field Burning Recommendations 

At the Environmental Quality Commission's meeting on June 22, Lane County and others 
requested that the Commission use its existing statutory authority to restrict or prohibit field 
burning. The County made four specific requests: 

Request# I: Request for the Commission to order a temporary emergency cessation of field 
burning in the Willamette Valley Counties (Multnomah, Washington, Clackamas, Marion, Polk, 
Yamhill, Linn, Benton and Lane Counties) for the 2007 and 2008 burning seasons, pursuant to 
ORS 468A.610(9). 

Analysis: Under this statute, the Commission may ban field burning for the remainder of the 
current burning season in the Willamette Valley Counties if it make findings of fact that field 
burning contributes to extreme danger to public health or safety in the Willamette Valley 
Counties and determines that the extreme danger constitutes an emergency. 

Discussion: While Lane County and others have submitted substantial documentation of the 
health effects of short-term exposure to fine particulate, making the required findings of 
extreme danger would involve a comprehensive analysis of all available information, not just 
information presented by parties who support a finding of extreme danger. The Department 
believes that this analysis would be very complex, would require substantial resources that 
are not available in agency budgets, and could not be completed before the end of the current 
burning season. 

Department Recommendation: If the Commission wishes to determine if a finding of extreme 
danger is supportable, the Commission could direct the Department to seek additional 
resources to evaluate the health effects of field burning smoke as part its next legislative 
budget request. In the interim, Oregon State University plans to conduct a study of the health 
effects of field burning (with funding of approximately $90,000 provided by the Grass Seed 
Council), which could inform this analysis. While the Department's recommendation would 
not provide the immediate relief requested, it could provide the Commission with the 
information needed to make fmdings under ORS 468A.610(9). 

Request #2: Request for the Commission to prohibit issuance of burn permits pursuant to ORS 
468A.610(8)(b). 

Analysis: The Commission may reduce or eliminate the issuance of bum permits after 
holding public hearings and, between January 1 and June 1, make fmdings of fact that "other 
reasonable and economically feasible, environmentally acceptable alternatives to the practice 
of annual open field burning have been developed." Because the statute requires the findings 
to be made between January 1 and June 1, the earliest that bum permits could be restricted 
would be the 2008 burning season. 

Discussion: As with request # 1, this request depends on the Commission making findings of 
fact. While there has been substantial progress over the last decade in developing 
alternatives to field burning, the Department does not have adequate information to 
determine if the alternatives are reasonable, economically feasible or environmentally 
acceptable to further restrict or ban field burning. 
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Department Reconnnendation: If the Connnission wishes to determine ifthe number of 
acres burned could be reduced, the Connnission could direct the Department to work with 
stakeholders to evaluate the alternatives. The Commission could also direct the Department 
to seek additional resources to evaluate the feasibility and environmental acceptability of 
alternatives as part of its next legislative budget request. Depending on the outcome of these 
efforts, the Connnission could consider reducing the acres burned by rule between January 1 
and June 1 of 2008, or reconnnending legislation to the 2009 legislature. While this 
approach would not provide an innnediate solution, it could provide a long term solution to 
the concerns raised. 

Request #3: Request for the Connnission to prohibit or restrict field burning by rule as necessary 
to carry out the policy of ORS 468A.010 pursuant to ORS 468A.595(1). 

Analysis: Subsequent to the adoption of ORS 468A.595(1 ), the legislature adopted ORS 
468A.610(8)(b), which lays out the process for reducing acreage burned. Therefore, ifthe 
Commission desires to reduce the acreage burned, it must follow the procedures described 
under Request #2. If the Commission wishes to restrict field burning without limiting the 
acreage burned (e.g. time or manner of burning), it may do so after consulting with Oregon 
State University (OSU) and determining that the restrictions are consistent with the various 
policy objectives of ORS 468A.010. 

Discussion: The City of Eugene noted that, in addition to concerns about the acres burned, 
they had concerns about the timing of burning during the Olympic trials to be held in 
Eugene. 

Department Recommendation: The Department reconnnends that the Commission request 
the Oregon Department of Agriculture to prohibit burning during Olympic trials. The 
Department also reconnnends that the Commission direct the Department and the Oregon 
Department of Agriculture, in consultation with OSU, to evaluate the potential for 
improvements to the Smoke Management Program. In addition, the Department 
reconnnends that the Commission proceed as under Request #2 in order to secure a long-term 
solution. 

Request #4: Request for the Commission to adopt by rule a more rapid, phased reduction of field 
burning in the Willamette Valley Counties pursuant to ORS 468A.595(2). 

Analysis: Since the legislative phase down is complete, and the Connnission has not adopted 
any other phase-down under ORS 468A.595(1 ), the Commission cannot order a more rapid 
phase down under ORS 468A.595(2). 

Department Recommendation: The Department reconnnends that the Commission inform 
Lane County that this statute can not be used to further restrict field burning at this time. 
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Agenda Item G - introduction 

• At our June 22"d meeting, Lane County reque~ted that the Commisswn 
the remainder of this season and next, and made several other requests i o 
burning. This request was not a formal petition for rulemaking, but rather a rcc1 a est 

exercise our authority. They presented us with substantial information supporting 
request. The City of Eugene supported the request, noting that Olympic trial:; will be held in 
Eugene in 2008. The Western Environmental Law Center and others also supported the 
request. Among those opposing the request were representatives of the Oregon Grass Seed 
Council. 

• After that meeting, we requested and have received advice from the Oregon Department of 
Justice regarding our authority to restrict field burning. We have also received 
recommendations from the Department of Environmental Quality to consider. 

• The purpose of today's agenda item is to hear more from the public about this issue, and for 
the Commissioners to discuss this with each other. 

• We are acutely aware that many of you view this as an urgent matter and hope that we will 
take action in time for this field burning season. On the other hand, it is very important that 
we consider all of the relevant information and make a fully informed decision. 

• We think it is important for you to know that depending on the information presented and 
today's discussion, we may or may not reach conclusions or decide on a path forward at 
today's meeting. 

• If you would like to present to us, please fill out a card and give to Helen. I will call the 
cards in the order they are received. To ensure that everyone gets a chance to speak, I may 
limit the time - please try to keep your remarks brief. Commissioners may ask questions, 
and then we will discuss among ourselves. 
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State of Oregon 

Department of Environmental Quality Memorandum 

Date: 

To: 

From: 

Subject: 

Why is this 
Important 

June 4, 2007 

Environmental Quality Commissi~~ /I n J .ocftv 
Stephanie Hallock, Director )i ~v. 
Agenda Item H, Temporary Rule Adoption: Oregon Title V Operating Permit 
Program Fee Increase 
August 16, 2007 EQC Meeting 

Oregon's Title V Operating Permit Program contributes to the prevention of air pollution 
and helps reduce the number of unhealthy air days and the risks from air toxics. The federal 
Clean Air Act requires each state's Title V program to he fully funded by permit fees. 

The proposed increase to Oregon's Title V Operating Permit Fees is needed to cover the 
reasonable costs of the Department ofEnvironmeutal Quality (Department) in implementing 
Oregon's Title V Operating Permit Program. Failure to adequately fund Oregon's Title V 
Operating Permit Program could affect the Department's ability to maintain federal 
approval of the state program. 

Department 
Recommendation 

The Department recommends that the Commission: 
( 1) Determine that the increased fees in the proposed rule (as presented in Attachment 

A) are necessary to cover the reasonable indirect and direct costs of implementing 
Oregon's Title V Operating Permit Program; and 

Background and 
Need for 
Rnlemaking 

(2) Amend OAR 340-220-0030 through-0050 to increase Oregon's Title V Operating 
Permit Fees by the amount authorized by Senate Bill 107 and by the 2006 
Consumer Price Index (CPI), pursuant to ORS 468A.315. 

Title V of the federal Clean Air Act requires each state to develop and implement a 
comprehensive operating permit program for major industrial sources of air pollution. 
Oregon's Title V Operating Permit Program was approved by the Environmental Protection 
Agency in 1993. The Title V program is to be fully funded through permit fees; no federal 
funds are provided. 

The 2007 Oregon Legislature passed Senate Bill 107, increasing Oregon's Title V Operating 
Permit fees in statute (ORS 468A.315) by 24 percent, to be phased in over three years: 
2007, 2008, and 2009. The Department needs this fee increase to keep up with increases in 
Title V program costs, avoid reducing program services to permittees and the public, and 
maintain federal approval of the program. Both federal and state laws require the Title V 
program to be entirely funded by permit fees. 

Because Title V fees are set in both statute and rule, a rule change is necessary to implement 
this fee increase. The Department will propose a permanent rulemaking in early 2008 to 
align fees in rule with the new fees set in statute. Until then, temporary rule amendments are 
needed to increase Title V fees by the 2006 CPI and by the 2007 statute increase so that the 
Department may issue invoices as scheduled, in An gust 2007. If adopted, the invoices will 
reflect the new fees for the entire year and avoid a second billing for the fee increases only. 
With or without the temporary rule, permittees will ultimately owe the same amount of fees 
for 2007 because the statute has a retroactive clause for collection of fees. 

The temporary rule amendments also implement a correction in the formula iisOOo 
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Effect of Rule 

calculate the annual CPI fee increases. This correction will align the CPI fee increases for 
all fee categories to the same base year, set in statute. In the past, the Department calculated 
the CPI increase to the Title V Emission Fee using the 1989 CPI and the CPI increase for 
the Title V Base Fee and Specific Activity Fees using the 1993 CPL To conform to the 
statute, DEQ is proposing to use the 1989 CPI as the baseline for the Base Fee and Specific 
Activity Fees. Because of the correction, this year's CPI fee increase is larger for the Base 
Fee and Specific Activity Fees than it is for the Emission Fee. The correction will not 
require retroactive collection of fees for previous years. 

The proposed rule amendments increase fees for all Oregon Title V Operating Permit 
Program sources. Title V permittees are generally the largest stationary emission sources in 
Oregon, including but not limited to, power generation, wood and paper products, and 
fiberglass manufacturing facilities. The requirement that a source have a Title V permit is 
based on quantity of emissions from a source rather than size of the business. Smaller 
sources, such as wood refinishing and fiberglass reinforced plastic facilities, are also subject 
to Title V if those sources have the potential to emit at or above major source emission 
tluesholds. The Department projects that approximately 123 Oregon sources will be subject 
to Title V in FY 2008. 

• The Emission Fee will increase by $4.52 per ton of assessable emissions, from 
$39.38 per ton emitted during the 2005 calendar year (invoiced in 2006) to $43.90 
per ton emitted during tlte 2006 calendar year (to be invoiced in 2007). The annual 
Base Fee will increase by $1,011, from $3,379 for the period of November 15, 
2006, through November 14, 2007 (invoiced in 2006) to $4,390 for the period of 
November 15, 2007, tluough November 14, 2008 (to be invoiced in 2007). 

• Specific Activity Fees, such as permit modification or ambient modeling fees, will 
increase according to the following table: 

Specific Activity Fees From: To: 

Permit Revision: 

Administrative $338 $406 

Sintple $1,352 $1,626 

Moderate $10,137 $12,194 

Complex $20,273 $24,387 

Ambient Review $2,703 $3,252 

This temporary rule also changes the definitions for regulated pollutants to conform to the 
new statutory requirements of SB 107. SB 107 changes the definition ofregulated pollutant 
to simplify billing of emission fees. Currently, there are several regulated pollutants in the 
Title V fee rules that fall under more than one pollutant category in Title V permits. This 
creates extra work for the Department to prevent double billing of emission fees on these 
pollutants. Implementing the defmition change in Title V fee rules will reduce Departutent 
resources needed to bill on emission fees. SB I 07 requires the EQC to establish by rule the 
size fraction of total particulates subject to emission fees. Implementing this change in Title 
V fee rules will provide for DEQ to assess emission fees on particulates based on new 
federal particulate standards. 
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Commission 
Authority 

Stakeholder 
Involvement 

Public Comment 

Keylssnes 

Next Steps 

Attachments 

Available Upon 
Request 

Approved: 

The Commission has authority to take this action under ORS 468.020, 468A.025, ORS 
468.065, ORS 468A.040, ORS 468A.310, and ORS 468A.315 

The Department did not convene an advisory panel to develop the proposed rule amendments 
because an advisory panel is not required for temporary rules and the Department did not have 
sufficient time to convene a panel for this rulemaking. However, Department staff worked with 
industry representatives and other stakeholders to build support for the fee increase and 
stakeholders supported the final version of SB 107. The Department will convene an advisory 
panel to develop the proposed rule amendments for the permanent rulemaking in early 2008. 

No public comment period is required for adoption of a temporary rule and no comment 
period was held for the fee increase in its current form. 

The proposed rule amendments will help the Department cover the costs of implementing 
Oregon's Title V Operating Permit Program in Fiscal Year (FY) 2008 (July 1, 2007-June 
30, 2008). Program costs are projected to rise in FY 2008 due to inflation and increases in 
personnel service costs. Because the program must maintain full funding through permit 
fees, it will be diffi9ult to maintain adequate staff levels to effectively administer Oregon's 
Title V program without this fee increase. Inadequate funding could jeopardize the 
Department's ability to maintain federal approval of the program. 

If adopted by the Commission, the proposed fee increases would become effective upon 
filing with the Secretary of State. Invoices for Title V sources reflecting the fee increase 
would be mailed in August 2007 with payment due in October 2007. The Department will 
propose a permanent rulemaking in early 2008 to align fees in rule with the new fees set in 
statute. Because this is a continuation of an existing program, no additional resources or 
training will be needed to implement the rule. 

A. 
B. 
c. 

L 
2. 
3. 

Proposed Rule (with amendments shown in redline format). 
Statement of Need and Justification 
Senate Bill 107 

ORS468A.315 
2007-2009 Legislatively Approved Budget 
Fiscal Year 2008 Title V Revenue Forecast 

Section: 

Division: 

Report Prepar By: Andrea Curtis 
Phone: (503) 229-6866 
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Oregon Department of Environmental Quality 

Temporary Rulemaking Proposal For 
Adoption of Oregon Title V Operating Permit Program Fee Increase 

340-200-0020 

Proposed Rule Changes 

DIVISION 200 

GENERAL AIR POLLUTION 
PROCEDURES AND DEFINITIONS 

General 

General Air Quality Definitions 

As used in divisions 200 through 268, unless specifically defined otherwise: 

(1) "Act" or "FCAA" means the Federal Clean Air Act, 42 U.S.C.A. :: 7401 to 767lq. 

(2) "Activity" means any process, operation, action, or reaction (e.g., chemical) at a 
source that emits a regulated pollutant. 

(3) "Actual emissions" means the mass emissions of a pollutant from an emissions source 
during a specified time period. 

(a) For determining actual emissions as of the baseline period: 

(A) Except as provided in paragraph (B), actual emissions equal the average rate at which 
the source actually emitted the pollutant during a baseline period and that represents 
normal source operation; 

(B) The Department presumes that the source-specific mass emissions limit included in a 
source's permit that was effective on September 8, 1981 is equivalent to the source's 
actual emissions during the baseline period if it is within 10% of the actual emissions 
calculated under paragraph (A). 

(C) For any source that had not begun normal operation, actual emissions equal the 
potential to emit of the source. 

(b) For determining actual emissions for Emission Statements under OAR 340-214-0200 
through 340-214-0220 and Oregon Title V Operating Permit Fees under OAR 340 
division 220, actual emissions include, but are not limited to, routine process emissions, 
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fugitive emissions, excess emissions from maintenance, startups and shutdowns, 
equipment malfunction, and other activities, except categorically insignificant activities 
and secondary emissions. 

(c) For Oregon Title V Operating Permit Fees under OAR 340 division 220, actual 
emissions must be directly measured with a continuous monitoring system or calculated 
using a material balance or verified emission factor in combination with the source's 
actual operating hours, production rates, or types of materials processed, stored, or 
combusted during the specified time period. 

(4) "Adjacent" means interdependent facilities that are nearby to each other. 

(5) "Affected source" means a source that includes one or more affected units that are 
subject to emission reduction requirements or limitations under Title N of the FCAA. 

( 6) "Affected states" means all states: 

(a) Whose air quality may be affected by a proposed permit, permit modification, or 
permit renewal and that are contiguous to Oregon; or 

(b) That are within 50 miles of the permitted source. 

(7) "Aggregate insignificant emissions" means the annual actual emissions of any 
regulated air pollutant from one or more designated activities at a source that are less than 
or equal to the lowest applicable level specified in this section. The total emissions from 
each designated activity and the aggregate emissions from all designated activities must 
be less than or equal to the lowest applicable level specified. 

(a) One ton for total reduced sulfur, hydrogen sulfide, sulfuric acid mist, any Class I or II 
substance subject to a standard promulgated under or established by Title VI of the Act, 
and each criteria pollutant, except lead; 

(b) 120 pounds for lead; 

( c) 600 pounds for fluoride; 

(d) 500 pounds forPMlO in a PMlO nonattainment area; 

(e) The lesser of the amount established in OAR 340-244-0040, Table 1 or 340-244-
0230, Table 3, or 1,000 pounds; 

(f) An aggregate of 5,000 pounds for all Hazardous Air Pollutants. 

(8) "Air Contaminant" means a dust, fume, gas, mist, odor, smoke, vapor, pollen, soot, 
carbon, acid or particulate matter, or any combination thereof. 
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(9) "Air Contaminant Discharge Permit" or "ACDP" means a written permit issued, 
renewed, amended, or revised by the Department, pursuant to OAR 340 division 216. 

(10) "Alternative method" means any method of sampling and analyzing for an air 
pollutant that is not a reference or equivalent method but has been demonstrated to the 
Department's satisfaction to, in specific cases, produce results adequate for determination 
of compliance. An alternative method used to meet an applicable federal requirement for 
which a reference method is specified must be approved by EPA unless EPA has 
delegated authority for the approval to the Department. 

(11) "Applicable requirement" means all of the following as they apply to emissions units 
in an Oregon Title V Operating Permit program source or ACDP program source, 
including requirements that have been promulgated or approved by the EPA through rule 
making at the time of issuance but have future-effective compliance dates: 

(a) Any standard or other requirement provided for in the applicable implementation plan 
approved or promulgated by the EPA through rulemaking under Title I of the Act that 
implements the relevant requirements of the Act, including any revisions to that plan 
promulgated in 40 CFR Part 52; 

(b) Any standard or other requirement adopted under OAR 340-200-0040 of the State of 
Oregon Clean Air Act Implementation Plan, that is more stringent than the federal 
standard or requirement which has not yet been approved by the EPA, and other state­
only enforceable air pollution control requirements; 

(c) Any term or condition in anACDP, OAR 340 division 216, including any term or 
condition of any preconstruction permits issued pursuant to OAR 340 division 224, New 
Source Review, until or unless the Department revokes or modifies the term or condition 
by a permit modification; 

(d) Any term or condition in a Notice of Construction and Approval of Plans, OAR 340-
210-0200 through 340-210-0240, until or unless the Department revokes or modifies the 
term or condition by a Notice of Construction and Approval of Plans or a permit 
modification; 

(e) Any term or condition in a Notice of Approval, OAR 340-218-0190, issued before 
July 1, 2001, until or unless the Department revokes or modifies the term or condition by 
a Notice of Approval or a permit modification; 

(f) Any term or condition of a PSD permit issued by the EPA until or unless the EPA 
revokes or modifies the term or condition by a permit modification; 

(g) Any standard or other requirement under section 111 of the Act, including section 
11 l(d); 
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(h) Any standard or other requirement under section 112 of the Act, including any 
requirement concerning accident prevention under section l 12(r)(7) of the Act; 

(i) Any standard or other requirement of the acid rain program under Title IV of the Act 
or the regulations promulgated thereunder; 

G) Any requirements established pursuant to section 504(b) or section 114( a)(3) of the 
Act; 

(k) Any standard or other requirement under section 126(a)(l) and (c) of the Act; 

(1) Any standard or other requirement governing solid waste incineration, under section 
129 of the Act; 

(m) Any standard or other requirement for consumer and commercial products, under 
section 183(e) of the Act; 

(n) Any standard or other requirement for tank vessels, under section 183( f) of the Act; 

(o) Any standard or other requirement of the program to control air pollution from outer 
continental shelf sources, under section 328 of the Act; 

(p) Any standard or other requirement of the regulations promulgated to protect 
stratospheric ozone under Title VI of the Act, unless the Administrator has determined 
that such requirements need not be contained in an Oregon Title V Operating Permit; and 

( q) Any national ambient air quality standard or increment or visibility requirement under 
part C of Title I of the Act, but only as it would apply to temporary sources permitted 
pursuant to section 504(e) of the Act. 

_(12) "Assessable Emission" means a unit of emissions fer wbieli tlie major sonree ovmer 
or operator '.viii be assessed a fee. It ineludes an emission of a pollHtanc as speeified in 
OAR 3 4 0 220 0060 from one or more emissions devises or aetivities within a major 
souree. 

(16_;J.) "Baseline Emission Rate" means the actual emission rate during the baseline 
period. Baseline emission rate does not include increases due to voluntary fuel switches 
or increased hours of operation that occurred after the baseline period. 

(1;)_4) "Baseline Period" means any consecutive 12 calendar month period during calendar 
years 1977 or 1978. The Department may allow the use of a prior time period upon a 
determination that it is more representative of normal source operation. 

(l:l:~) "Best Available Control Technology" or "BACT"means an emission limitation, 
including, but not limited to, a visible emission standard, based on the maximum degree 
ofreduction of each air contaminant subject to regulation under the Act which would be 
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emitted from any proposed major source or major modification which, on a case-by-case 
basis, taking into account energy, enviromnental, and economic impacts and other costs, 
is achievable for such source or modification through application of production processes 
or available methods, systems, and techniques, including fuel cleaning or treatment or 
innovative fuel combustion techniques for control of such air contaminant. In no event 
may the application of BACT result in emissions of any air contaminant that would 
exceed the emissions allowed by any applicable new source performance standard or any 
standard for hazardous air pollutant. If an emission limitation is not feasible, a design, 
equipment, work practice, or operational standard, or combination thereof, may be 
required. Such standard must, to the degree possible, set forth the emission reduction 
achievable and provide for compliance by prescribing appropriate permit conditions. 

(12,6) "Capacity" means the maximum regulated pollutant emissions from a stationary 
source under its physical and operational design. 

(1§_'.i') "Capture system" means the equipment (including but not limited to hoods, ducts, 
fans, and booths) used to contain, capture and transport a pollutant to a control device. 

(11&) "Categorically insignificant activity" means any of the following listed pollutant 
emitting activities principally supporting the source or the major industrial group. 
Categorically insignificant activities must comply with all applicable requirements. 

(a) Constituents of a chemical mixture present at less than 1 % by weight of any chemical 
or compound regulated under divisions 200 through 268 excluding divisions 248 and 262 
of this chapter, or less than 0.1 % by weight of any carcinogen listed in the U.S. 
Department of Health and Human Service's Annual Report on Carcinogens when usage 
of the chemical mixture is less than 100,000 pounds/year; 

(b) Evaporative and tail pipe emissions from on-site motor vehicle operation; 

( c) Distillate oil, kerosene, and gasoline fuel burning equipment rated at less than or equal 
to 0.4 million Btu/hr; 

(d) Natural gas and propane burning equipment rated at less than or equal to 2.0 million 
Btu/hr; 

( e) Office activities; 

(f) Food service activities; 

(g) Janitorial activities; 

(h) Personal care activities; 

(i) Groundskeeping activities including, but not limited to building painting and road and 
parking lot maintenance; 
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G) On-site laundry activities; 

(k) On-site recreation facilities; 

(1) Instrument calibration; 

(m) Maintenance and repair shop; 

(n) Automotive repair shops or storage garages; 

( o) Air cooling or ventilating equipment not designed to remove air contaminants 
generated by or released from associated equipment; 

(p) Refrigeration systems with less than 50 pounds of charge of ozone depleting 
substances regulated under Title VI, including pressure tanks used in refrigeration 
systems but excluding any combustion equipment associated with such systems; 

( q) Bench scale laboratory equipment and laboratory equipment used exclusively for 
chemical and physical analysis, including associated vacuum producing devices but 
excluding research and development facilities; 

(r) Temporary construction activities; 

(s) Warehouse activities; 

(t) Accidental fires; 

(u) Air vents from air compressors; 

(v) Air purification systems; 

(w) Continuous emissions monitoring vent lines; 

(x) Demineralized water tanks; 

(y) Pre-treatment of municipal water, including use of deionized water purification 
systems; 

(z) Electrical charging stations; 

(aa) Fire brigade training; 

(bb) Instrument air dryers and distribution; 

(cc) Process raw water filtration systems; 
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( dd) Pharmaceutical packaging; 

( ee) Fire suppression; 

(ft) Blueprint making; 

(gg) Routine maintenance, repair, and replacement such as anticipated activities most 
often associated with and performed during regularly scheduled equipment outages to 
maintain a plant and its equipment in good operating condition, including but not limited 
to steam cleaning, abrasive use, and woodworking; 

(hh) Electric motors; 

(ii) Storage tanks, reservoirs, transfer and lubricating equipment used for ASTM grade 
distillate or residual fuels, lubricants, and hydraulic fluids; 

(jj) On-site storage tanks not subject to any New Source Performance Standards (NSPS), 
including underground storage tanks (UST), storing gasoline or diesel used exclusively 
for fueling of the facility's fleet of vehicles; 

(kk) Natural gas, propane, and liquefied petroleum gas (LPG) storage tanks and transfer 
equipment; 

(ll) Pressurized tanks containing gaseous compounds; 

(mm) Vacuum sheet stacker vents; 

(nn) Emissions from wastewater discharges to publicly owned treatment works (POTW) 
provided the source is authorized to discharge to the POTW, not including on-site 
wastewater treatment and/or holding facilities; 

( oo) Log ponds; 

(pp) Storm water settling basins; 

( qq) Fire suppression and training; 

(rr) Paved roads and paved parking lots within an urban growth boundary; 

( ss) Hazardous air pollutant emissions of fugitive dust from paved and unpaved roads 
except for those sources that have processes or activities that contribute to the deposition 
and entraimnent of hazardous air pollutants from surface soils; 

(tt) Health, safety, and emergency response activities; 
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(uu) Emergency generators and pumps used only during loss of primary equipment or 
utility service due to circumstances beyond the reasonable control of the owner or 
operator, or to address a power emergency as determined by the Department; 

(vv) Non-contact steam vents and leaks and safety and relief valves for boiler steam 
distribution systems; 

(ww) Non-contact steam condensate flash tanks; 

(xx) Non-contact steam vents on condensate receivers, deaerators and similar equipment; 

(yy) Boiler blowdown tanks; 

(zz) Industrial cooling towers that do not use chromium-based water treatment chemicals; 

(aaa) Ash piles maintained in a wetted condition and associated handling systems and 
activities; 

(bbb) Oil/water separators in effluent treatment systems; 

( ccc) Combustion source flame safety purging on startup; 

( ddd) Broke beaters, pulp and repulping tanks, stock chests and pulp handling equipment, 
excluding thickening equipment and repulpers; 

( eee) Stock cleaning and pressurized pulp washing, excluding open stock washing 
systems; and 

(fff) White water storage tanks. 

(1~9) "Certifying individual" means the responsible person or official authorized by the 
owner or operator of a source who certifies the accuracy of the emission statement. 

(12.;w) "CFR" means Code of Federal Regulations. 

(2Q+) "Class I area" means any Federal, State or Indian reservation land which is 
classified or reclassified as Class I area. Class I areas are identified in OAR 340-204-
0250. 

(21;?,) "Commence" or "commencement" means that the owner or operator has obtained 
all necessary preconstruction approvals required by the Act and either has: 

(a) Begun, or caused to begin, a continuous program of actual on-site construction of the 
source to be completed in a reasonable time; or 
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(b) Entered into binding agreements or contractual obligations, which cannot be canceled 
or modified without substantial loss to the owner or operator, to undertake a program of 
construction of the source to be completed in a reasonable time. 

(2iJ) "Commission" or "EQC" means Environmental Quality Commission. 

(2;)_4) "Constant Process Rate" means the average variation in process rate for the 
calendar year is not greater than plus or minus ten percent of the average process rate. 

(21,!i.) "Construction": 

(a) Except as provided in subsection (b) of this section means any physical change 
including, but not limited to, fabrication, erection, installation, demolition, or 
modification of a source or part of a source; 

(b) As used in OAR 340 division 224 means any physical change including, but not 
limited to, fabrication, erection, installation, demolition, or modification of an emissions 
unit, or change in the method of operation of a source which would result in a change in 
actual emissions. 

(22.9) "Continuous compliance determination method" means a method, specified by the 
applicable standard or an applicable permit condition, which: 

(a) Is used to determine compliance with an emission limitation or standard on a 
continuous basis, consistent with the averaging period established for the emission 
limitation or standard; and 

(b) Provides data either in units of the standard or correlated directly with the compliance 
limit. 

(2§}) "Continuous Monitoring Systems" means sampling and analysis, in a timed 
sequence, using techniques which will adequately reflect actual emissions or 
concentrations on a continuing basis in accordance with the Department's Continuous 
Monitoring Manual, and includes continuous emission monitoring systems, continuous 
opacity monitoring system (COMS) and continuous parameter monitoring systems. 

(21&) "Control device" means equipment, other than inherent process equipment, that is 
used to destroy or remove air pollutant(s) prior to discharge to the atmosphere. The types 
of equipment that may commonly be used as control devices include, but are not limited 
to, fabric filters, mechanical collectors, electrostatic precipitators, inertial separators, 
afterburners, thermal or catalytic incinerators, adsorption devices (such as carbon beds), 
condensers, scrubbers (such as wet collection and gas absorption devices), selective 
catalytic or non-catalytic reduction systems, flue gas recirculation systems, spray dryers, 
spray towers, mist eliminators, acid plants, sulfur recovery plants, injection systems (such 
as water, steam, ammonia, sorbent or limestone injection), and combustion devices 
independent of the particular process being conducted at an emissions unit (e.g., the 

Attachment A 
015 



destruction of emissions achieved by venting process emission streams to flares, boilers 
or process heaters). For purposes of OAR 340-212-0200 through 340-212-0280, a control 
device does not include passive control measures that act to prevent pollutants from 
forming, such as the use of seals, lids, or roofs to prevent the release of pollutants, use of 
low-polluting fuel or feedstocks, or the use of combustion or other process design 
features or characteristics. If an applicable requirement establishes that particular 
equipment which otherwise meets this definition of a control device does not constitute a 
control device as applied to a particular pollutant-specific emissions unit, then that 
definition will be binding for purposes of OAR 340-212-0200 through 340-212-0280. 

(2li_9) "Criteria Pollutant" means nitrogen oxides, volatile organic compounds, particulate 
matter, PMl 0, sulfur dioxide, carbon monoxide, or lead. 

@W) "Data" means the results of any type of monitoring or method, including the 
results of instrumental or non-instrumental monitoring, emission calculations, manual 
sampling procedures, recordkeeping procedures, or any other form of information 
collection procedure used in connection with any type of monitoring or method. 

(3Q_-l-) "De minimis emission level" means: [Table not included. See ED. NOTE.] 

NOTE: De minimis is compared to all increases that are not included in the PSEL. 

( 312.) "Department": 

(a) Means Department ofEnviromnental Quality; except 

(b) As used in OAR 340 divisions 218 and 220 means Department ofEnviromnental 
Quality or in the case of Lane County, Lane Regional Air Pollution Authority. 

(3~J.) "Device" means any machine, equipment, raw material, product, or byproduct at a 
source that produces or emits a regulated pollutant. 

(3_'.)_4) "Director" means the Director of the Department or the Director's designee. 

(3:1:~) "Draft permit" means the version of an Oregon Title V Operating Permit for which 
the Department or Lane Regional Air Pollution Authority offers public participation 
under OAR 340-218-0210 or the EPA and affected State review under OAR 340-218-
0230. 

(3~(;) "Effective date of the program" means the date that the EPA approves the Oregon 
Title V Operating Permit program submitted by the Department on a full or interim basis. 
In case of a partial approval, the "effective date of the program" for each portion of the 
program is the date of the EPA approval of that portion. 

(321) "Emergency" means any situation arising from sudden and reasonably 
unforeseeable events beyond the control of the owner or operator, including acts of God, 
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which situation requires immediate corrective action to restore normal operation, and that 
causes the source to exceed a technology-based emission limitation under the permit, due 
to unavoidable increases in emissions attributable to the emergency. An emergency does 
not include noncompliance to the extent caused by improperly designed equipment, lack 
of preventative maintenance, careless or improper operation, or operator error. 

(31&) "Emission" means a release into the atmosphere of any regulated pollutant or air 
contaminant. 

(3ll,9) "Emission Estimate Adjustment Factor" or "EEAF" means an adjustment applied to 
an emission factor to account for the relative inaccuracy of the emission factor. 

Q.2_4-0) "Emission Factor" means an estimate of the rate at which a pollutant is released 
into the atmosphere, as the result of some activity, divided by the rate of that activity 
(e.g., production or process rate). Where an emission factor is required sources must use 
an emission fa<;tor approved by EPA or the Department. 

( 4Q+ )(a) Except as provided in subsection (b) of this section, "Emission Limitation" and 
"Emission Standard" mean a requirement established by a State, local government, or the 
EPA which limits the quantity, rate, or concentration of emissions of air pollutants on a 
continuous basis, including any requirements which limit the level of opacity, prescribe 
equipment, set fuel specifications, or prescribe operation or maintenance procedures for a 
source to assure continuous emission reduction. 

(b) As used in OAR 340-212-0200 through 340-212-0280, "Emission limitation or 
standard" means any applicable requirement that constitutes an emission limitation, 
emission standard, standard of performance or means of emission limitation as defined 
under the Act. An emission limitation or standard may be expressed in terms of the 
pollutant, expressed either as a specific quantity, rate or concentration of emissions (e.g., 
pounds of S02 per hour, pounds of S02 per million British thermal units of fuel input, 
kilograms ofVOC per liter of applied coating solids, or parts per million by volume of 
S02) or as the relationship of uncontrolled to controlled emissions (e.g., percentage 
capture and destruction efficiency ofVOC or percentage reduction of S02). An emission 
limitation or standard may also be expressed either as a work practice, process or control 
device parameter, or other form of specific design, equipment, operational, or operation 
and maintenance requirement. For purposes of OAR 340-212-0200 through 340-212-
0280, an emission limitation or standard does not include general operation requirements 
that an owner or operator may be required to meet, such as requirements to obtain a 
permit, to operate and maintain sources in accordance with good air pollution control 
practices, to develop and maintain a malfunction abatement plan, to keep records, submit 
reports, or conduct monitoring. 

( 412,) "Emission Reduction Credit Banking" means to presently reserve, subject to 
requirements of OAR 340 division 268, Emission Reduction Credits, emission reductions 
for use by the reserver or assignee for future compliance with air pollution reduction 
requirements. 
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(4f.J) "Emission Reporting Form" means a paper or electronic form developed by the 
Department that must be completed by the permittee to report calculated emissions, 
actual emissions, or permitted emissions for interim emission fee assessment purposes. 

( 424) "Emissions unit" means any part or activity of a source that emits or has the 
potential to emit any regulated air pollutant. 

(a) A part of a source is any machine, equipment, raw material, product, or byproduct that 
produces or emits regulated air pollutants. An activity is any process, operation, action, or 
reaction (e.g., chemical) at a stationary source that emits regulated air pollutants. Except 
as described in subsection ( d) of this section, parts and activities may be grouped for 
purposes of defining an emissions unit if the following conditions are met: 

(A) The group used to define the emissions unit may not include discrete parts or 
activities to which a distinct emissions standard applies or for which different compliance 
demonstration requirements apply; and 

(B) The emissions from the emissions unit are quantifiable. 

(b) Emissions units may be defined on a pollutant by pollutant basis where applicable. 

( c) The term emissions unit is not meant to alter or affect the definition of the term "unit" 
under Title N of the FCAA. 

( d) Parts and activities cannot be grouped for determining emissions increases from an 
emissions unit under OAR 340-224-0050 through 340-224-0070, or 340 division 210, or 
for determining the applicability of any New Source Performance Standard (NSPS). 

(4±~) "EPA" or "Administrator" means the Administrator of the United States 
Environmental Protection Agency or the Administrator's designee. 

( 42_€>) "Equivalent method" means any method of sampling and analyzing for an air 
pollutant that has been demonstrated to the Department's satisfaction to have a consistent 
and quantitatively known relationship to the reference method, under specified 
conditions. An equivalent method used to meet an applicable federal requirement for 
which a reference method is specified must be approved by EPA unless EPA has 
delegated authority for the approval to the Department. 

( 4§+) "Event" means excess emissions that arise from the same condition and occur 
during a single calendar day or continue into subsequent calendar days. 

(41&) "Exceedance" means a condition that is detected by monitoring that provides data 
in terms of an emission limitation or standard and that indicates that emissions (or 
opacity) are greater than the applicable emission limitation or standard (or less than the 
applicable standard in the case of a percent reduction requirement) consistent with any 
averaging period specified for averaging the results of the monitoring. 

Attachment A 018 



(4ji9) "Excess emissions" means emissions in excess of a permit limit or any applicable 
air quality rule. 

('.!2_W) "Excursion" means a departure from an indicator range established for monitoring 
under OAR 340-212-0200 through 340-212-0280 and 340-218-0050(3)(a), consistent 
with any averaging period specified for averaging the results of the monitoring. 

(SQ+) "Federal Land Manager" means with respect to any lands in the United States, the 
Secretary of the federal department with authority over such lands. 

(512') Federal Major Source means a source with potential to emit any individual 
regulated pollutant, excluding hazardous air pollutants listed in OAR 340 division 244, 
greater than or equal to 100 tons per year ifin a source category listed below, or 250 tons 
per year if not in a source category listed. Potential to emit calculations must include 
emission increases due to a new or modified source. 

(a) Fossil fuel-fired steam electric plants of more than 250 million BTU/hour heat input; 

(b) Coal cleaning plants with thermal dryers; 

( c) Kraft pulp mills; 

( d) Portland cement plants; 

( e) Primary Zinc Smelters; 

(f) Iron and Steel Mill Plants; 

(g) Primary aluminum ore reduction plants; 

(h) Primary copper smelters; 

(i) Municipal Incinerators capable of charging more than 50 tons of refuse per day; 

(j) Hydrofluoric acid plants; 

(k) Sulfuric acid plants; 

(1) Nitric acid plants; 

(m) Petroleum Refineries; 

(n) Lime plants; 

( o) Phosphate rock processing plants; 
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(p) Coke oven batteries; 

(q) Sulfur recovery plants; 

(r) Carbon black plants, furnace process; 

(s) Primary lead smelters; 

(t) Fuel conversion plants; 

(u) Sintering plants; 

(v) Secondary metal production plants; 

(w) Chemical process plants; 

(x) Fossil fuel fired boilers, or combinations thereof, totaling more than 250 million BTU 
per hour heat input; 

(y) Petroleum storage and transfer units with a total storage capacity exceeding 300,000 
barrels; 

(z) Taconite ore processing plants; 

(aa) Glass fiber processing plants; 

(bb) Charcoal production plants. 

(5~;'.>) "Final permit" means the version of an Oregon Title V Operating Permit issued by 
the Department or Lane Regional Air Pollution Authority that has completed all review 
procedures required by OAR 340-218-0120 through 340-218-0240. 

(5;2.4) "Fugitive Emissions": 

(a) Except as used in subsection (b) of this section, means emissions of any air 
contaminant which escape to the atmosphere from any point or area that is not 
identifiable as a stack, vent, duct, or equivalent opening. 

(b) As used to define a major Oregon Title V Operating Permit program source, means 
those emissions which could not reasonably pass through a stack, chimney, vent, or other 
functionally equivalent opening. 

(51~) "General permit": 

(a) Except as provided in subsection (b) of this section, means an Oregon Air 
Contaminant Discharge Permit established under OAR 340-216-0060; 
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(b) As used in OAR 340 division 218 means an Oregon Title V Operating Permit 
established under OAR 340-218-0090. 

(5.2_6) "Generic PSEL" means: [Table not included. See ED. NOTE.] 

NOTE: Sources are eligible for a generic PSEL if expected emissions are less than or 
equal to the levels listed in the table above. Baseline emission rate and netting basis do 
not apply to pollutants at sources using generic PSELs. 

(5§1) "Growth Allowance" means an allocation of some part of an airshed's capacity to 
accommodate future proposed major sources and major modifications of sources. 

(51&) "Immediately" means as soon as possible but in no case more than one hour after a 
source knew or should have known of an excess emission period. 

(5.§.9) "Inherent process equipment" means equipment that is necessary for the proper or 
safe functioning of the process, or material recovery equipment that the owner or operator 
documents is installed and operated primarily for purposes other than compliance with air 
pollution regulations. Equipment that must be operated at an efficiency higher than that 
achieved during normal process operations in order to comply with the applicable 
emission limitation or standard is not inherent process equipment. For the purposes of 
OAR 340-212-0200 through 340-212-0280, inherent process equipment is not considered 
a control device. 

(22~) "Insignificant Activity" means an activity or emission that the Department has 
designated as categorically insignificant, or that meets the criteria of aggregate 
insignificant emissions. 

(6Q+) "Insignificant Change" means an off-permit change defined under OAR 340-218-
0l40(2)(a) to either a significant or an insignificant activity which: 

(a) Does not result in a redesignation from an insignificant to a significant activity; 

(b) Does not invoke an applicable requirement not included in the permit; and 

( c) Does not result in emission of regulated air pollutants not regulated by the source's 
permit. 

(612.) "Late Payment" means a fee payment which is postmarked after the due date. 

( 6~;J.) "Lowest Achievable Emission Rate" or "LAER" means that rate of emissions 
which reflects: the most stringent emission limitation which is contained in the 
implementation plan of any state for such class or category of source, unless the owner or 
operator of the proposed source demonstrates that such limitations are not achievable; or 
the most stringent emission limitation which is achieved in practice by such class or 
category of source, whichever is more stringent. The application of this term cannot 
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permit a proposed new or modified source to emit any air contaminant in excess of the 
amount allowable under applicable New Source Performance Standards (NSPS) or 
standards for hazardous air pollutants. 

(624) "Maintenance Area" means a geographical area of the State that was designated as 
a nonattainment area, redesignated as an attainment area by EPA, and redesignated as a 
maintenance area by the Environmental Quality Commission in OAR chapter 340, 
division 204. 

( 6:!:,).) "Maintenance Pollutant" means a pollutant for which a maintenance area was 
former! y designated a nonattainment area. 

(626) "Major Modification" means any physical change or change of operation of a 
source that results in the following for any regulated air pollutant: 

(a) An increase in the PSEL by an amount equal to or more than the significant emission 
rate over the netting basis; and 

(b) The accumulation of physical changes and changes of operation since baseline would 
result in a significant emission rate increase. 

(A) Calculations of emission increases in (b) must account for all accumulated increases 
in actual emissions due to physical changes and changes of operation occurring at the 
source since the baseline period, or since the time of the last construction approval issued 
for the source pursuant to the New Source Review Regulations in OAR 340 division 224 
for that pollutant, whichever time is more recent. These include emissions from 
insignificant activities. 

(B) Emission increases due solely to increased use of equipment or facilities that existed 
during the baseline period are not included, if that increased use was possible during the 
baseline period under the baseline configuration of the source, and the increased use of 
baseline equipment capacity is not to support a physical change or change in operation. 

(c) For new or modified major sources that were permitted to construct and operate after 
the baseline period and were not subject to New Source Review, a major modification 
means: 

(A) Any change at a source, including production increases, that would result in a Plant 
Site Emission Limit increase of 1 ton or more for any regulated pollutant for which the 
source is a major source; or 

(B) The addition or modification of any stationary source or sources after the initial 
construction that have cumulative potential emissions greater than or equal to the 
significant emission rate, excluding any emission decreases. 
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(C) Changes to the PSEL solely due to the availability of better emissions information are 
exempt from being considered an increase. 

(d) The following are not considered major modifications: 

(A) Except as provided in ( c ), proposed increases in hours of operation or production 
rates that would cause emission increases above the levels allowed in a permit and would 
not involve a physical change or change in method of operation in the source; 

(B) Pollution control projects that are determined by the Department to be 
environmentally beneficial; 

(C) Routine maintenance, repair, and replacement of components; 

(D) Temporary equipment installed for maintenance of the permanent equipment ifthe 
temporary equipment is in place for less than six months and operated within the 
permanent equipment's existing PSEL; 

(E) Use of alternate fuel or raw materials, that were available and the source was capable 
of accommodating in the baseline period. 

(62.'.7) "Major Source": 

(a) Except as provided in subsection (b), means a source that emits, or has the potential to 
emit, any regulated air pollutant at a Significant Emission Rate. This includes emissions 
from insignificant activities. 

(b) As used in OAR 340 division 210, Stationary Source Notification Requirements, 
OAR 340 division 218, Rules Applicable to Sources Required to Have Oregon Title V 
Operating Permits OAR 340 division 220, Oregon Title V Operating Permit Fees, and 
OAR 340-216-0066 Standard ACDPs, means any stationary source (or any group of 
stationary sources that are located on one or more contiguous or adjacent properties and 
are uuder common control of the same person (or persons uuder common control)) 
belonging to a single major industrial grouping or supporting the major industrial group 
and that is described in paragraphs (A), (B), or (C) of this subsection. For the purposes of 
this subsection, a stationary source or group of stationary sources is considered part of a 
single industrial grouping if all of the pollutant emitting activities at such source or group 
of sources on contiguous or adjacent properties belong to the same Major Group (i.e., all 
have the same two-digit code) as described in the Standard Industrial Classification 
Manual (U.S. Office of Management and Budget, 1987) or support the major industrial 
group. 

(A) A major source of hazardous air pollutants, which means: 

(i) For pollutants other than radionuclides, any stationary source or group of stationary 
sources located within a contiguous area and uuder common control that emits or has the 
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potential to emit, in the aggregate, 10 tons per year (tpy) or more of any hazardous air 
pollutants that has been listed pursuant to OAR 340-244-0040; 25 tpy or more of any 
combination of such hazardous air pollutants, or such lesser quantity as the Administrator 
may establish by rule. Emissions from any oil or gas exploration or production well, 
along with its associated equipment, and emissions from any pipeline compressor or 
pump station will not be aggregated with emissions from other similar units, whether or 
not such units are in a contiguous area or under common control, to determine whether 
such units or stations are major sources; or 

(ii) For radionuclides, "major source" will have the meaning specified by the 
Administrator by rule. 

(B) A major stationary source of air pollutants, as defined in section 302 of the Act, that 
directly emits or has the potential to emit 100 tpy or more of any regulated air pollutant, 
including any major source of fugitive emissions of any such pollutant. The fugitive 
emissions of a stationary source are not considered in determining whether it is a major 
stationary source for the purposes of section 302G) of the Act, unless the source belongs 
to one of the following categories of stationary source: 

(i) Coal cleaning plants (with thermal dryers); 

(ii) Kraft pulp mills; 

(iii) Portland cement plants; 

(iv) Primary zinc smelters; 

( v) Iron and steel mills; 

(vi) Primary aluminum ore reduction plants; 

(vii) Primary copper smelters; 

(viii) Municipal incinerators capable of charging more than 50 tons ofrefuse per day; 

(ix) Hydrofluoric, sulfuric, or nitric acid plants; 

(x) Petroleum refineries; 

(xi) Lime plants; 

(xii) Phosphate rock processing plants; 

(xiii) Coke oven batteries; 

(xiv) Sulfur recovery plants; 
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(xv) Carbon black plants (furnace process); 

(xvi) Primary lead smelters; 

(xvii) Fuel conversion plants; 

(xviii) Sintering plants; 

(xix) Secondary metal production plants; 

(xx) Chemical process plants; 

(xxi) Fossil-fuel boilers, or combination thereof, totaling more than 250 million British 
thermal units per hour heat input; 

(xxii) Petroleum storage and transfer units with a total storage capacity exceeding 
300,000 barrels; 

(xxiii) Taconite ore processing plants; 

(xxiv) Glass fiber processing plants; 

(xxv) Charcoal production plants; 

(xxvi) Fossil-fuel-fired steam electric plants of more than 250 million British thermal 
units per hour heat input; or 

(xxvii) Any other stationary source category, that as of August 7, 1980 is being regulated 
under section 111 or 112 of the Act. 

(C) A major stationary source as defined in part D of Title I of the Act, including: 

(i) For ozone nonattainment areas, sources with the potential to emit 100 tpy or more of 
voes or oxides of nitrogen in areas classified as "marginal" or "moderate," 50 tpy or 
more in areas classified as "serious," 25 tpy or more in areas classified as "severe," and 
10 tpy or more in areas classified as "extreme"; except that the references in this 
paragraph to 100, 50, 25, and 10 tpy of nitrogen oxides do not apply with respect to any 
source for which the Administrator has made a finding, under section 182(f)(l) or (2) of 
the Act, that requirements under section 182(f) of the Act do not apply; 

(ii) For ozone transport regions established pursuant to section 184 of the Act, sources 
with the potential to emit 50 tpy or more ofVOCs; 

(iii) For carbon monoxide nonattaimnent areas: 

(I) That are classified as "serious"; and 
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(II) In which stationary sources contribute significantly to carbon monoxide levels as 
determined under mies issued by the Administrator, sources with the potential to emit 50 
tpy or more of carbon monoxide. 

(iv) For particulate matter (PMlO) nonattainment areas classified as "serious," sources 
with the potential to emit 70 tpy or more of PMlO. 

(61&) "Material Balance" means a procedure for determining emissions based on the 
difference in the amount of material added to a process and the amount consumed and/or 
recovered from a process. 

(6.§.9) "Modification," except as used in the term "major modification," means any 
physical change to, or change in the method of operation of, a stationary source that 
results in an increase in the stationary source's potential to emit any regulated air 
pollutant on an hourly basis. Modifications do not include the following: 

(a) Increases in hours of operation or production rates that do not involve a physical 
change or change in the method of operation; 

(b) Changes in the method of operation due to using an alternative fuel or raw material 
that the stationary source was physically capable of accommodating during the baseline 
period; and 

( c) Routine maintenance, repair and like-for-like replacement of components unless they 
increase the expected life of the stationary source by using component upgrades that 
would not otherwise be necessary for the stationary source to function. 

(221(}) "Monitoring" means any form of collecting data on a routine basis to determine or 
otherwise assess compliance with emission limitations or standards. Monitoring may 
include record keeping if the records are used to determine or assess compliance with an 
emission limitation or standard (such as records of raw material content and usage, or 
records documenting compliance with work practice requirements). Monitoring may 
include conducting compliance method tests, such as the procedures in appendix A to 40 
CFR part 60, on a routine periodic basis. Requirements to conduct such tests on a one­
time basis, or at such times as a regulatory authority may require on a non-regular basis, 
are not considered monitoring requirements for purposes of this defmition. Monitoring 
may include one or more than one of the following data collection techniques as 
appropriate for a particular circumstance; 

(a) Continuous emission or opacity monitoring systems. 

(b) Continuous process, capture system, control device or other relevant parameter 
monitoring systems or procedures, including a predictive emission monitoring system. 

(c) Emission estimation and calculation procedures (e.g., mass balance or stoichiometric 
calculations). 
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( d) Maintaining and analyzing records of fuel or raw materials usage. 

( e) Recording results of a program or protocol to conduct specific operation and 
maintenance procedures. 

(f) Verifying emissions, process parameters, capture system parameters, or control device 
parameters using portable or in situ measurement devices. 

(g) Visible emission observations and recording. 

(h) Any other form of measuring, recording, or verifying on a routine basis emissions, 
process parameters, capture system parameters, control device parameters or other factors 
relevant to assessing compliance with emission limitations or standards. 

(7Q-l-) "Netting Basis" means the baseline emission rate MINUS any emission reductions 
required by rule, orders, or permit conditions required by the SIP or used to avoid SIP 
requirements, MINUS any unassigned emissions that are reduced from allowable under 
OAR 340-222-0045, MINUS any emission reduction credits transferred off site, PLUS 
any emission increases approved through the New Source Review regulations. 

(a) With the first permitting action for a source after July 1, 2002, the baseline emissions 
rate will be frozen and recalculated only if: 

(A) A better emission factor is established for the baseline period and approved by the 
Department; 

(B) A currently operating emissions unit that the Department formerly thought had 
negligible emissions, is determined to have non-de minimis emissions and needs to be 
added to the baseline emission rate; or 

(C) A new pollutant is added to the regulated pollutant list (e.g., PM2.5). For a pollutant 
that is newly regulated after 11115/90, the initial netting basis is the actual emissions 
during any 12 consecutive month period within the 24 months immediately preceding its 
designation as a regulated pollutant. The Department may allow a prior 12 consecutive 
month time period to be used ifit is shown to be more representative of normal source 
operation. 

(b) Netting basis is zero for: 

(A) any source constructed after the baseline period and has not undergone New Source 
Review; 

(B) Any pollutant that has a generic PSEL in a permit; 

(C) Any source permitted as portable; and 
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(D) Any source with a netting basis calculation resulting in a negative number. 

(c) If a source relocates to an adjacent site, and the time between operation at the old and 
new sites is less than six months, the source may retain the netting basis from the old site. 

( d) Emission reductions required by rule, order, or permit condition affect the netting 
basis if the source currently has devices or emissions units that are subject to the rules, 
order, or permit condition. The baseline emission rate is not affected. 

(e) Netting basis for a pollutant with a revised definition will be adjusted if the source is 
emitting the pollutant at the time ofredefining and the pollutant is included in the 
permit's netting basis. 

(f) Where EPA requires an attainment demonstration based on dispersion modeling, the 
netting basis will be established at no more than the level used in the dispersion modeling 
to demonstrate attainment with the ambient air quality standard (i.e., the attainment 
demonstration is an emission reduction required by rule). 

(7l;J.) "Nitrogen Oxides" or "NOx" means all oxides of nitrogen except nitrous oxide. 

(7;?_;J-) "Nonattainment Area" means a geographical area of the State, as designated by the 
Environmental Quality Commission or the EPA, that exceeds any state or federal primary 
or secondary ambient air quality standard. 

(7;)_4) "Nonattainment Pollutant" means a pollutant for which an area is designated a 
nonattainment area. 

(71,).) "Normal Source Operation" means operations which do not include such conditions 
as forced fuel substitution, equipment malfunction, or highly abnormal market 
conditions. 

(7~1>) "Offset" means an equivalent or greater emission reduction that is required before 
allowing an emission increase from a proposed major source or major modification of an 
existing source. 

(7§_'.7) "Oregon Title V Operating Permit" means any permit covering an Oregon Title V 
Operating Permit source that is issued, renewed, amended, or revised pursuant to division 
218. 

(71&) "Oregon Title V Operating Permit program" means a program approved by the 
Administrator under 40 CFR Part 70. 

(7§_9) "Oregon Title V Operating Permit program source" means any source subject to the 
permitting requirements, OAR 340 division 218. 
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(79W) "Ozone Season" means the contiguous 3 month period during which ozone 
exceedances typically occur (i.e., June, July, and August). 

(8Q-l-} "Particulate Matter" means all finely divided solid or liquid material, other than 
uncombined water, emitted to the ambient air as measured by an applicable reference 
method in accordance with the Department's Source Sampling Manual, (January, 1992). 

(8J2) "Permit" means an Air Contaminant Discharge Permit or an Oregon Title V 
Operating Permit. 

(8;?.;J.) "Permit modification" means a permit revision that meets the applicable 
requirements of OAR 340 division 216, 340 division 224, or 340-218-0160 through 340-
218-0180. 

(814) "Permit revision" means any permit modification or administrative permit 
amendment. 

(81§-) "Permitted Emissions" as used in OAR division 220 means each assessable 
emissionregulated pollutant portion of the PSEL, as identified in an ACDP, Oregon Title 
V Operating Permit, review report, or by the Department pursuant to OAR 340-220-
0190. 

(8,26} "Permittee" means the owner or operator of the facility, authorized by the ACDP or 
the Oregon Title V Operating Permit to operate the source. 

(8§+) "Person" means individuals, corporations, associations, firms, partnerships, joint 
stock companies, public and municipal corporations, political subdivisions, the State of 
Oregon and any agencies thereof, and the federal government and any agencies thereof. 

(81&) "Plant Site Emission Limit" or 11PSEL11 means the total mass emissions per unit 
time of an individual air pollutant specified in a permit for a source. The PSEL for a 
major source may consist of more than one assessable emissionregulated pollutant. 

(8§_9) 11PMl011
: 

(a) When used in the context of emissions, means finely divided solid or liquid material, 
including condensible particulate, other than uncombined water, with an aerodynamic 
diameter less than or equal to a nominal 10 micrometers, emitted to the ambient air as 
measured by an applicable reference method in accordance with the Department's Source 
Sampling Manual (January, 1992); 

(b) When used in the context of ambient concentration, means airborne finely divided 
solid or liquid material with an aerodynamic diameter less than or equal to a nominal 10 
micrometers as measured in accordance with 40 CFR Part 50, Appendix J. 
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@9-0) "Pollutant-specific emissions unit" means an emissions unit considered separately 
with respect to each regulated air pollutant. 

(9Q-±-) "Potential to emit" or "PTE" means the lesser of: 

(a) The capacity of a stationary source; or 

(b) The maximum allowable emissions taking into consideration any physical or 
operational limitation, including air pollution control equipment and restrictions on hours 
of operation or on the type or amount of material combusted, stored, or processed, if the 
limitation is enforceable by the Administrator. 

( c) This definition does not alter or affect the use of this term for any other purposes 
under the Act or the term "capacity factor" as used in Title IV of the Act and the 
regulations promulgated thereunder. Secondary emissions are not considered in 
determining the potential to emit. 

(91;!) "Predictive emission monitoring system (PEMS)" means a system that uses process 
and other parameters as inputs to a computer program or other data reduction system to 
produce values in terms of the applicable emission limitation or standard. 

(92_;J.) "Process Upset" means a failure or malfunction of a production process or system 
to operate in a normal and usual manner. 

(914) "Proposed permit" means the version of an Oregon Title V Operating Permit that 
the Department or a Regional Authority proposes to issue and forwards to the 
Administrator for review in compliance with OAR 340-218-0230. 

(9±~) "Reference method" means any method of sampling and analyzing for an air 
pollutant as specified in 40 CFR Part 60, 61 or 63. 

(92_6) "Regional Authority" means Lane Regional Air Pollution Authority. 

(92.+) "Regulated air pollutant" or "Regulated Pollutant": 

(a) Except as provided in subsections (b) and (c) of this rule, means: 

(A) Nitrogen oxides or any VOCs; 

(B) Any pollutant for which a national ambient air quality standard has been 
promulgated; 

(C) Any pollutant that is subject to any standard promulgated under section 111 of the 
Act; 
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(D) Any Class I or II substance subject to a standard promulgated under or established by 
Title VI of the Act; or 

(E) Any pollutant listed under OAR 340-244-0040 or 340-244-0230. 

(b) As used in OAR 340 division 220, means any air pollutant as included in subsection 
(a) of this rule, except the following: 

(A) Carbon monoxide; 

(B) Any pollutant that is a regulated pollutant solely because it is a Class I or Class II 
substance subject to a standard promulgated under or established by Title VI of the 
Federal Clean Air Act; or 

(C) Any pollutant that is a regulated air pollutant solely because it is subject to a standard 
or regulation under section 112(r) of the Federal Clean Air Act. 

(c) As used in OAR 340 division 224 any pollutant listed under OAR 340-244-0040 or 
340-244-0230 is not a regulated pollutant. 

(92&) "Renewal" means the process by which a permit is reissued at the end of its term. 

(9~9) "Responsible official" means one of the following: 

(a) For a corporation: a president, secretary, treasurer, or vice-president of the corporation 
in charge of a principal business function, or any other person who performs similar 
policy or decision-making functions for the corporation, or a duly authorized 
representative of such person if the representative is responsible for the overall operation 
of one or more manufacturing, production, or operating facilities applying for or subject 
to a permit and either: 

(A) The facilities employ more than 250 persons or have gross annual sales or 
expenditures exceeding $25 million (in second quarter 1980 dollars); or 

(B) The delegation of authority to such representative is approved in advance by the 
Department or Lane Regional Air Pollution Authority. 

(b) For a partnership or sole proprietorship: a general partner or the proprietor, 
respectively; 

(c) For a municipality, State, Federal, or other public agency: either a principal executive 
officer or ranking elected official. For the purposes of this Division, a principal executive 
officer of a Federal agency includes the chief executive officer having responsibility for 
the overall operations of a principal geographic unit of the agency (e.g., a Regional 
Administrator of the EPA); or 
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(d) For affected sources: 

(A) The designated representative in so far as actions, standards, requirements, or 
prohibitions under Title N of the Act or the regnlations promulgated thereunder are 
concerned; and 

(B) The designated representative for any other purposes under the Oregon Title V 
Operating Permit program. 

(22_-+00) "Secondary Emissions" means emissions that are a result of the construction 
and/or operation of a source or modification, but that do not come from the source itself. 
Secondary emissions must be specific, well defined, quantifiable, and impact the same 
general area as the source associated with the secondary emissions. Secondary emissions 
may include, but are not limited to: 

(a) Emissions from ships and trains coming to or from a facility; 

(b) Emissions from off-site support facilities that would be constructed or would 
otherwise increase emissions as a result of the construction or modification of a source. 

(1 OQ+) "Section 111" means section 111 of the FCAA which includes Standards of 
Performance for New Stationary Sources (NSPS). 

(101;1) "Section 11 l(d)" means subsection 11 l(d) of the FCAA which requires states to 
submit to the EPA plans that establish standards of performance for existing sources and 
provides for implementing and enforcing such standards. 

(10.f::l-) "Section 112" means section 112 of the FCAA which contains regulations for 
Hazardous Air Pollutants (HAP). 

(10;!_4) "Section 112(b)" means subsection 112(b) of the FCAA which includes the list of 
hazardous air pollutants to be regulated. 

(10'.1_~) "Section 112(d)" means subsection 112(d) of the FCAA which directs the EPA to 
establish emission standards for sources of hazardous air pollutants. This section also 
defines the criteria to be used by the EPA when establishing the emission standards. 

(102,6) "Section 112(e)" means subsection 112(e) of the FCAA which directs the EPA to 
establish and promulgate emissions standards for categories and subcategories of sources 
that emit hazardous air pollutants. 

(10§_+) "Section l 12(r)(7)" means subsection 112(r)(7) of the FCAA which requires the 
EPA to promulgate regulations for the prevention of accidental releases and requires 
owners or operators to prepare risk management plans. 
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(101&) "Section l 14(a)(3)" means subsection 114(a)(3) of the FeAA which requires 
enhanced monitoring and submission of compliance certifications for major sources. 

(10.§.Jf) "Section 129" means section 129 of the FeAA which requires the EPA to 
establish emission standards and other requirements for solid waste incineration units. 

(109-±-0) "Section 129(e)" means subsection 129(e) of the FeAA which requires solid 
waste incineration units to obtain Oregon Title V Operating Permits. 

(1 lQ+) "Section 182(£)" means subsection 182(£) of the FeAA which requires states to 
include plan provisions in the State Implementation Plan for NOx in ozone nonattainment 
areas. 

(111±} "Section 182(£)(1)" means subsection 182(£)(1) oftheFeAA which requires states 
to apply those plan provisions developed for major voe sources and major NOx sources 
in ozone nonattainment areas. 

(l l;f_~) "Section 183(e)" means subsection 183(e) of the FeAA which requires the EPA 
to study and develop regulations for the control of certain voe sources under federal 
ozone measures. 

(1 U.4) "Section 183(£)" means subsection 182(£) of the FeAA which requires the EPA to 
develop regulations pertaining to tank vessels under federal ozone measures. 

(11:1~) "Section 184" means section 184 of the FeAA which contains regulations for the 
control of interstate ozone air pollution. 

(1119) "Section 302" means section 302 of the FeAA which contains definitions for 
general and administrative purposes in the Act. 

(11§+) "Section 302(j)" means subsection 302(j) of the FeAA which contains definitions 
of "major stationary source" and "major emitting facility." 

(111&) "Section 328" means section 328 of the FeAA which contains regulations for air 
pollution from outer continental shelf activities. 

(11.§.Jf) "Section 408(a)" means subsection 408(a) of the FeAA which contains 
regulations for the Title IV permit program. 

(1l9:W) "Section 502(b )(10) change" means a change which contravenes an express 
permit term but is not a change that: 

(a) Would violate applicable requirements; 

(b) Would contravene federally enforceable permit terms and conditions that are 
monitoring, recordkeeping, reporting, or compliance certification requirements; or 
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( c) Is a Title I modification. 

(12Q-l-) "Section 504(b)" means subsection 504(b) of the FCAA which states that the EPA 
can prescribe by rule procedures and methods for determining compliance and for 
monitoring. 

(1212,) "Section 504(e)" means subsection 504(e) of the FCAA which contains 
regulations for permit requirements for temporary sources. 

(12iJ.) "Significant Air Quality Impact" means an additional ambient air quality 
concentration equal to or greater than in the concentrations listed in Table 1. The 
threshold concentrations listed in Table 1 are used for comparison against the ambient air 
quality standard and do not apply for protecting PSD Class I increments or air quality 
related values (including visibility). For sources ofVOC or NOx, a major source or major 
modification has a significant impact if it is located within the Ozone Precursor 
Significant Impact Distance defined in OAR 340-225-0020. 

(1214) "Significant Emission Rate" or "SER," except as provided in subsections (a) 
through ( c) of this section, means an emission rate equal to or greater than the rates 
specified in Table 2. 

(a) For the Medford-Ashland Air Quality Maintenance Area, the Significant Emission 
Rate for PMl 0 is defined in Table 3. 

(b) For regulated air pollutants not listed in Table 2 or 3, the significant emission rate is 
zero unless the Department determines the rate that constitutes a significant emission 
rate. 

( c) Any new source or modification with an emissions increase less than the rates 
specified in Table 2 or 3 associated with a new source or modification which would 
construct within 10 kilometers of a Class I area, and would have an impact on such area 
equal to or greater than 1 ug/m3 (24 hour average) is emitting at a significant emission 
rate. 

(12.±~) "Significant Impairment" occurs when the Department determines that visibility 
impairment interferes with the management, protection, preservation, or enjoyment of the 
visual experience within a Class I area. The Department will make this determination on 
a case-by-case basis after considering the recommendations of the Federal Land Manager 
and the geographic extent, intensity, duration, frequency, and time of visibility 
impairment. These factors will be considered along with visitor use of the Class I areas, 
and the frequency and occurrence of natural conditions that reduce visibility. 

(1229) "Source" means any building, structure, facility, installation or combination 
thereof that emits or is capable of emitting air contaminants to the atmosphere, is located 
on one or more contiguous or adjacent properties and is owned or operated by the same 
person or by persons under common control. The term includes all pollutant emitting 
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activities that belong to a single major industrial group (i.e., that have the same two-digit 
code) as described in the Standard Industrial Classification Manual, (U.S. Office of 
Management and Budget, 1987) or that support the major industrial group. 

(12§+) "Source category": 

(a) Except as provided in subsection (b) of this section, means all the pollutant emitting 
activities that belong to the same industrial grouping (i.e., that have the same two-digit 
code) as described in the Standard Industrial Classification Manual, (U.S. Office of 
Management and Budget, 1987). 

(b) As used in OAR 340 division 220, Oregon Title V Operating Permit Fees, means a 
group of major sources that the Department determines are using similar raw materials 
and have equivalent process controls and pollution control equipment. 

(122&) "Source Test" means the average of at least three test runs conducted during 
operating conditions representative of the period for which emissions are to be 
determined and in accordance with the Department's Source Sampling Manual or other 
Department approved methods. 

(12§_9) "Startup" and "shutdown" means that time during which an air contaminant source 
or emission-control equipment is brought into normal operation or normal operation is 
terminated, respectively. 

(129W) "State Implementation Plan" or "SIP" means the State of Oregon Clean Air Act 
Implementation Plan as adopted by the Commission under OAR 340-200-0040 and 
approved by EPA. 

(13Q+) "Stationary source" means any building, structure, facility, or installation at a 
source that emits or may emit any regulated air pollutant. 

(131J.) "Substantial Underpayment" means the lesser often percent (10%) of the total 
interim emission fee for the major source or five hundred dollars. 

(13iJ) "Synthetic minor source" means a source that would be classified as a major 
source under OAR 340-200-0020, but for limits on its potential to emit air pollutants 
contained in a permit issued by the Department under OAR 340 division 216 or 218. 

(13'.2_4) "Title I modification" means one of the following modifications pursuant to Title I 
oftheFCAA: 

(a) A major modification subject to OAR 340-224-0050, Requirements for Sources in 
Nonattainment Areas; 

(b) A major modification subject to OAR 340-224-0060, Requirements for Sources in 
Maintenance Areas; 
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(c) A major modification subject to OAR 340-224-0070, Prevention of Significant 
Deterioration Requirements for Sources in Attaimnent or Unclassified Areas; 

(d) A modification that is subject to a New Source Performance Standard under Section 
111 of the FCAA; or 

(e) A modification under Section 112 of the FCAA. 

(1313-) "Total Reduced Sulfur" or "TRS" means the sum of the sulfur compounds 
hydrogen sulfide, methyl mercaptan, dimethyl sulfide, dimethyl disulfide, and any other 
organic sulfides present expressed as hydrogen sulfide (H2S). 

(132_!'>) "Typically Achievable Control Technology" or "TACT" means the emission limit 
established on a case-by-case basis for a criteria pollutant from a particular emissions unit 
in accordance with OAR 340-226-0130. For existing sources, the emission limit 
established will be typical of the emission level achieved by emissions units similar in 
type and size. For new and modified sources, the emission limit established will be 
typical of the emission level achieved by well controlled new or modified emissions units 
similar in type and size that were recently installed. TACT determinations will be based 
on information known to the Department while considering pollution prevention, impacts 
on other environmental media, energy impacts, capital and operating costs, cost 
effectiveness, and the age and remaining economic life of existing emission control 
equipment. The Department may consider emission control technologies typically applied 
to other types of emissions units where such technologies could be readily applied to the 
emissions unit. If an emission limitation is not feasible, a design, equipment, work 
practice, operational standard, or combination thereof, may be required. 

(132.1) "Unassigned Emissions" means the amount of emissions that are in excess of the 
PSEL but less than the Netting Basis. 

(131&) "Unavoidable" or "could not be avoided" means events that are not caused entirely 
or in part by poor or inadequate design, operation, maintenance, or any other preventable 
condition in either process or control equipment. 

(131l_9) "Upset" or "Breakdown" means any failure or malfunction of any pollution 
control equipment or operating equipment that may cause excess emissions. 

(1394-0) "Visibility Impairment" means any humanly perceptible change in visual range, 
contrast or coloration from that which existed under natural conditions. Natural 
conditions include fog, clouds, windblown dust, rain, sand, naturally ignited wildfires, 
and natural aerosols. 

(14Q-l-) "Volatile Organic Compounds" or "VOC" means any compound of carbon, 
excluding carbon monoxide, carbon dioxide, carbonic acid, metallic carbides or 
carbonates, and annnonium carbonate, that participates in atmospheric photochemical 
reactions. 
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(a) This includes any such organic compound except the following, which have been 
determined to have negligible photochemical reactivity in the formation of tropospheric 
ozone: methane; ethane; methylene chloride (dichloromethane); 1,1,1-trichloroethane 
(methyl chloroform); 1, 1,2-trichloro-1,2,2-trifluoroethane (CFC-113); 
trichlorofluoromethane (CFC-11 ); dichlorodifluoromethane (CFC-12); 
chlorodifluoromethane (HCFC-22); trifluoromethane (HFC-23); 1,2-dichloro-1,1,2,2-
tetrafluoroethane (CFC-114); chloropentafluoroethane (CFC-115); 1,1,1-trifluoro 2,2-
dichloroethane (HCFC-123); 1,1,1,2-tetrafluoroethane (HFC-134a); 1,1-dichloro 1-
fluoroethane (HCFC-141b); 1-chloro 1,1-difluoroethane (HCFC-142b); 2-chloro-1,1,1,2-
tetrafluoroethane (HCFC-124); pentafluoroethane (HFC-125); 1, 1,2,2-tetrafluoroethane 
(HFC-134); 1,1,1-trifluoroethane (HFC-143a); 1,1-difluoroethane (HFC-152a); 
parachlorobenzotrifluoride (PCBTF); cyclic, branched, or linear completely methylated 
siloxanes; acetone; perchloroethylene (tetrachloroethylene ); 3,3-dichloro-1, 1, 1,2,2-
pentafluoropropane (HCFC-225ca); 1,3-dichloro-1, 1,2,2,3-pentafluoropropane (HCFC-
225cb ); 1,1,1,2,3,4,4,5,5,5-decafluoropentane HFC 43-lOmee); difluoromethane (HFC-
32); ethylfluoride (HFC-161); 1,1,1,3,3,3-hexafluoropropane (HFC-236fa); 1,1,2,2,3-
pentafluoropropane (HFC-245ca); 1,1,2,3,3-pentafluoropropane (HFC-245ea); 1,l,1,2,3-
pentafluoropropane (HFC-245eb); 1,1,1,3,3-pentafluoropropane (HFC-245fa); 
1,1,1,2,3,3-hexafluoropropane (HFC-236ea); 1,1,1,3,3-pentafluorobutane (HFC-365mfc); 
chlorofluoromethane (HCFC-31); 1 chloro-1-fluoroethane (HCFC-151a); 1,2-dichloro-
1, 1,2-trifluoroethane (HCFC-123a); 1, 1, 1,2,2,3,3,4,4-nonafluoro-4-methoxy-butane 
(C4F90CH3 or HFE-7100); 2-( difluoromethoxymethyl)-1, 1, 1,2,3,3,3-
heptafluoropropane ( (CF3)2CFCF20CH3); l-ethoxy-1, 1,2,2,3,3,4,4,4-nonafluorobutane 
(C4F90C2H5 or HFE-7200); 2-( ethoxydifluoromethyl)-1, 1, 1,2,3,3,3-heptafluoropropane 
((CF3)2CFCF20C2H5); methyl acetate; 1,1,1,2,2,3,3-heptafluoro-3-methoxy-propane 
(n-C3F70CH3, HFE-7000); 3-ethoxy-1, 1, 1,2,3,4,4,5,5,6,6,6-dodecafluoro-2-
(trifluoromethyl) hexane (HFE-7500); 1,1,1,2,3,3,3-heptafluoropropane (HFC 227ea); 
and methyl formate (HCOOCH3); and perfluorocarbon compounds that fall into these 
classes: 

(A) Cyclic, branched, or linear, completely fluorinated alkanes; 

(B) Cyclic, branched, or linear, completely fluorinated ethers with no unsaturations; 

(C) Cyclic, branched, or linear, completely fluorinated tertiary amines with no 
unsaturations; and 

(D) Sulfur containing perfluorocarbons with no unsaturations and with sulfur bonds only 
to carbon and fluorine. 

(b) For purposes of determining compliance with emissions limits, VOC will be 
measured by an applicable reference method in accordance with the Department's Source 
Sampling Manual, January, 1992. Where such a method also measures compounds with 
negligible photochemical reactivity, these negligibly-reactive compounds may be 
excluded as VOC ifthe amount of such compounds is accurately quantified, and the 
Department approves the exclusion. 
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( c) The Department may require an owner or operator to provide monitoring or testing 
methods and results demonstrating, to the Department's satisfaction, the amount of 
negligibly-reactive compounds in the source's emissions. 

(d) The following compound(s) are VOC for purposes of all recordkeeping, emissions 
reporting, photochemical dispersion modeling and inventory requirements which apply to 
voe and must be uniquely identified in emission reports, but are not voe for purposes 
ofVOC emissions limitations or VOC content requirements: t-butyl acetate. 

(141;!) "Year" means any consecutive 12 month period of time. 

NOTE: This rule is included in the State of Oregon Clean Air Act Implementation Plan 
as adopted by the EQC under OAR 340-200-0040. 

[ED. NOTE: Tables referenced are available from the agency.] 

[Publications: Publications referenced are available from the agency.] 

Stat. Auth.: ORS 468.020 
Stats. Implemented: ORS 468A.025 

DIVISION 218 

OREGON TITLE V OPERATING PERMITS 

340-218-0050 

Standard Permit Requirements 

Each permit issued under this division must include the following elements: 

(1) Emission limitations and standards, including those operational requirements and 
limitations that assure compliance with all applicable requirements at the time of permit 
ISsuance: 

(a) The permit must specify and reference the origin of and authority for each term or 
condition, and identify any difference in form as compared to the applicable requirement 
upon which the term or condition is based; 

(b) For sources regulated under the national acid rain program, the permit must state that, 
where an applicable requirement of the FCAA or state rules is more stringent than an 
applicable requirement ofregulations promulgated under Title N of the FCAA, both 
provisions must be incorporated into the permit and will be enforceable by the BP A; 
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(c) For any alternative emission limit established in accordance with OAR 340-226-0400, 
the permit must contain an equivalency determination and provisions to ensure that any 
resulting emissions limit has been demonstrated to be quantifiable, accountable, 
enforceable, and based on replicable procedures. 

(2) Permit duration. The Department will issue permits for a fixed term of 5 years in the 
case of affected sources, and for a term not to exceed 5 years in the case of all other 
sources. 

(3) Monitoring and related recordkeeping and reporting requirements: 

(a) Each permit must contain the following requirements with respect to monitoring: 

(A) A monitoring protocol to provide accurate and reliable data that: 

(i) Is representative of actual source operation; 

(ii) Is consistent with the averaging time in the permit emission limits; 

(iii) Is consistent with monitoring requirements of other applicable requirements; and 

(iv) Can be used for compliance certification and enforcement. 

(B) All emissions monitoring and analysis procedures or test methods required under 
applicable monitoring and testing requirements, including OAR 340-212-0200 through 
340-212-0280 and any other procedures and methods that may be promulgated pursuant 
to sections 504(b) or l 14(a)(3) of the FCAA. If more than one monitoring or testing 
requirement applies, the permit may specify a streamlined set of monitoring or testing 
provisions provided the specified monitoring or testing is adequate to assure compliance 
at least to the same extent as the monitoring or testing applicable requirements that are 
not included in the permit as a result of such streamlining; 

(C) Where the applicable requirement does not require periodic testing or instrumental or 
noninstrumental monitoring (which may consist of recordkeeping designed to serve as 
monitoring), periodic monitoring sufficient to yield reliable data from the relevant time 
period that are representative of the source's compliance with the permit, as reported 
pursuant to OAR 340-218-0050(3)( c ). Such monitoring requirements must assure use of 
terms, test methods, units, averaging periods, and other statistical conventions consistent 
with the applicable requirement. Continuous monitoring and source testing must be 
conducted in accordance with the Department's Continuous Monitoring Manual 
(January, 1992) and the Source Sampling Manual (January, 1992), respectively. Other 
monitoring must be conducted in accordance with Department approved procedures. The 
monitoring requirements may include but are not limited to any combination of the 
following: 

(i) Continuous emissions monitoring systems (CEMS); 
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(ii) Continuous opacity monitoring systems (COMS); 

(iii) Continuous parameter monitoring systems (CPMS); 

(iv) Continuous flow rate monitoring systems (CFRMS); 

(v) Source testing; 

(vi) Material balance; 

(vii) Engineering calculations; 

(viii) Recordkeeping; or 

(ix) Fuel analysis; and 

(D) As necessary, requirements concerning the use, maintenance, and, where appropriate, 
installation of monitoring equipment or methods; 

(E) A condition that prohibits any person from knowingly rendering inaccurate any 
required monitoring device or method; 

(F) Methods used to determine actual emissions for fee purposes must also be used for 
compliance determination and can be no less rigorous than the requirements of OAR 340-
218-0080. For any assessable ernissionregulated pollutant for which fees are paid on 
actual emissions, the compliance monitoring protocol must include the method used to 
determine the amount of actual emissions; 

(G) Monitoring requirements must commence on the date of permit issuance unless 
otherwise specified in the permit. 

(b) With respect to recordkeeping, the permit must incorporate all applicable 
recordkeeping requirements and require, where applicable, the following: 

(A) Records of required monitoring information that include the following: 

(i) The date, place as defined in the permit, and time of sampling or measurements; 

(ii) The date(s) analyses were performed; 

(iii) The company or entity that performed the analyses; 

(iv) The analytical techniques or methods used; 

(v) The results of such analyses; 
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(vi) The operating conditions as existing at the time of sampling or measurement; and 

(vii) The records of quality assurance for continuous monitoring systems (including but 
not limited to quality control activities, audits, calibrations drifts). 

(B) Retention of records of all required monitoring data and support information for a 
period of at least 5 years from the date of the monitoring sample, measurement, report, or 
application. Support information includes all calibration and maintenance records and all 
original strip-chart recordings for continuous monitoring instrumentation, and copies of 
all reports required by the permit; 

(C) Recordkeeping requirements must commence on the date of permit issuance unless 
otherwise specified in the permit. 

(c) With respect to reporting, the permit must incorporate all applicable reporting 
requirements and require the following: 

(A) Submittal of four (4) copies ofreports of any required monitoring at least every 6 
months, completed on forms approved by the Department. Unless otherwise approved in 
writing by the Department, six month periods are January 1 to June 30, and July 1 to 
December 31. The reports required by this rule must be submitted within 30 days after 
the end of each reporting period, unless otherwise approved in writing by the 
Department. One copy of the report must be submitted to the Air Quality Division, two 
copies to the regional office, and one copy to the EPA. All instances of deviations from 
permit requirements must be clearly identified in such reports: 

(i) The semi-annual report will be due on July 30, unless otherwise approved in writing 
by the Department, and must include the semi-annual compliance certification, OAR 
340-218-0080; 

(ii) The annual report will be due on February 15, unless otherwise approved in writing 
by the Department, but may not be due later than March 15, and must consist of the 
annual reporting requirements as specified in the permit; the emission fee report; the 
emission statement, if applicable, OAR 340-214-0220; the excess emissions upset log, 
OAR 214-0340; the annual certification that the risk management plan is being properly 
implemented, OAR 340-224-0230; and the semi-annual compliance certification, OAR 
340-218-0080. 

(B) Prompt reporting of deviations from permit requirements that do not cause excess 
emissions, including those attributable to upset conditions, as defined in the permit, the 
probable cause of such deviations, and any corrective actions or preventive measures 
taken. "Prompt" means within seven (7) days of the deviation. Deviations that cause 
excess emissions, as specified in OAR 340-214-0300 through 340-214-0360 must be 
reported in accordance with OAR 340-214-0340; 
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(C) Submittal of auy required source test report within 30 days after the source test unless 
otherwise approved in writing by the Department or specified in a permit; 

(D) All required reports must be certified by a responsible official consistent with OAR 
340-218-0040(5); 

(E) Reporting requirements must commence on the date of permit issuauce unless 
otherwise specified in the permit. 

(d) The Department may incorporate more rigorous monitoring, recordkeeping, or 
reporting methods thau required by applicable requirements in au Oregon Title V 
Operating Permit if they are contained in the permit application, are determined by the 
Department to be necessary to determine compliauce with applicable requirements, or are 
needed to protect humau health or the environment. 

(4) A permit condition prohibiting emissions exceeding any allowauces that the source 
lawfully holds under Title N of the FCAA or the regulations promulgated thereunder: 

(a) No permit revision will be required for increases in emissions that are authorized by 
allowauces acquired pursuant to the acid rain program, provided that such increases do 
not require a penuit revision under any other applicable requirement; 

(b) No limit may be placed on the number of allowauces held by the source. The source 
may not, however, use allowances as a defense to noncompliauce with auy other 
applicable requirement; 

( c) Any such allowauce must be accounted for according to the procedures established in 
regulations promulgated under Title N of the FCAA. 

(5) A severability clause to ensure the continued validity of the various permit 
requirements in the event of a challenge to auy portions of the permit. 

(6) Provisions stating the following: 

(a) The penuittee must comply with all conditions of the Oregon Title V Operating 
Permit. Any permit condition noncompliauce constitutes a violation of the FCAA aud 
state rules aud is grounds for enforcement action; for permit termination, revocation aud 
reissuauce, or modification; or for denial of a permit renewal application; 

(b) The need to halt or reduce activity will not be a defense. It will not be a defense for a 
permittee in au enforcement action that it would have been necessary to halt or reduce the 
permitted activity in order to maintain compliauce with the conditions of this permit; 

( c) The permit may be modified, revoked, reopened aud reissued, or terminated for cause 
as determined by the Department. The filing of a request by the permittee for a permit 
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modification, revocation and reissuance, or termination, or of a notification of planned 
changes or anticipated noncompliance does not stay any permit condition; 

( d) The permit does not convey any property rights of any sort, or any exclusive 
privilege; 

( e) The permittee must furnish to the Department, within a reasonable time, any 
information that the Department may request in writing to determine whether cause exists 
for modifying, revoking and reissuing, or terminating the permit or to determine 
compliance with the permit. Upon request, the permittee must also furnish to the 
Department copies ofrecords required to be kept by the permit or, for information 
claimed to be confidential, the permittee may furnish such records directly to the EPA 
along with a claim of confidentiality. 

(7) A provision to ensure that an Oregon Title V Operating Permit program source pays 
fees to the Department consistent with the fee schedule. 

(8) Terms and conditions for reasonably anticipated alternative operating scenarios 
identified by the owner or operator in its application as approved by the Department. 
Such terms and conditions: 

(a) Must require the owner or operator, contemporaneously with making a change from 
one operating scenario to another, to record in a log at the permitted facility a record of 
the scenario under which it is operating; 

(b) Must extend the permit shield described in OAR 340-218-0110 to all terms and 
conditions under each such alternative operating scenario; and 

( c) Must ensure that the terms and conditions of each such alternative operating scenario 
meet all applicable requirements and the requirements of this division. 

(9) Terms and conditions, ifthe permit applicant requests them, for the trading of 
emissions increases and decreases in the permitted facility solely for the purpose of 
complying with the PSELs. Such terms and conditions: 

(a) Must include all terms required under OAR 340-218-0050 and OAR 340-218-0080 to 
determine compliance; 

(b) Must extend the permit shield described in OAR 340-218-0110 to all terms and 
conditions that allow such increases and decreases in emissions; 

( c) Must ensure that the trades are quantifiable and enforceable; 

( d) Must ensure that the trades are not Title I modifications; 
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( e) Must require a minimum 7-day advance, written notification to the Department and 
the EPA of the trade that must be attached to the Department's and the source's copy of 
the permit. The written notification must state when the change will occur and must 
describe the changes in emissions that will result and how these increases and decreases 
in emissions will comply with the terms and conditions of the permit; and 

(f) Must meet all applicable requirements and requirements of this division. 

(10) Terms and conditions, if the permit applicant requests them, for the trading of 
emissions increases and decreases in the permitted facility, to the extent that the 
applicable requirements provide for trading such increases and decreases without a case­
by-case approval of each emission trade. Such terms and conditions: 

(a) Must include all terms required under OAR 340-218-0050 and OAR 340-218-0080 to 
determine compliance; 

(b) Must extend the permit shield described in OAR 340-218-0110 to all terms and 
conditions that allow such increases and decreases in emissions; and 

(c) Must meet all applicable requirements and requirements of this division. 

(11) Terms and conditions allowing for off-permit changes, OAR 340-218-0140(2). 

(12) Terms and conditions allowing for section 502(b)(l0) changes, OAR 340-218-
0140(3). 

[Publications: The publications referenced in this rule are available from the agency.] 

Stat. Auth.: ORS 468.020 & ORS 468A.310 
Stats. Implemented: ORS 468.020 & ORS 468A.310 

DIVISION 220 

OREGON TITLE V OPERATING PERMIT FEES 

340-220-0010 

Purpose, Scope ,!!And Applicability 

(1) The purpose of this division is to provide owners and operators of Oregon Title V 
Operating Permit program sources and the Department with the criteria and procedures to 
determine emissions and fees based on air emissions and specific activities. 
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(2) This division applies to Oregon Title V Operating Permit program sources as defined 
in OAR 340-200-0020. 

(3) The owner or operator may elect to pay emission fees for each regulated pollutant 
assessable emissien on either actual emissions or permitted emissions. 

f4) !fthe c:ssessable emir;sion is ofa regulated air pollutant 1isied in OAR 310 214 0040 
and there are 110 applicable methods to demonstrnte actual e111issio11c, tke owner or 
operntor may propose that :he Depar:ment apprm e an omisnion frw:or based 011 the best 
representative date lo demorn;trate actual emir:siorn; for fee purpoDes. 

(:!§-) Sources subject to the Oregon Title V Operating Permit program defined in OAR 
340-200-0020, are subject to both an annual base fee established under OAR 340-220-
0030 and an emission fee calculated pursuant to OAR 340-220-0040. 

G_e) Sources subject to the Oregon Title V Operating Permit program may also be subject 
to user fees (OAR 340-220-0050 and 340-216-0090). 

(Q.+) The Department will credit owners and operators of new Oregon Title V Operating 
Permit program sources for the unused portion of paid Annual Fees. The credit will begin 
from the date the Department receives the Title V permit application. 

Stat. Auth.: ORS 468 & ORS 468A 
Stats. Implemented: ORS 468 & ORS 468A 

340-220-0020 

Definitions 

The definitions in OAR 340-200-0020 and this rule apply to this division. If the same 
term is defined in this rule and OAR 340-200-0020, the definition in this rule applies to 
this division. 

(1) Regulated pollutant. For plll])Oses of this rule, regulated pollutant means particulates, 
volatile organic compounds, oxides of nitrogen and sulfur dioxide. 

(2) Purticulatcs. For purposes of this rule, pa1ticulatcs mean those currently regulated by 
the Title V permit 

Stat. Auth.: ORS 468.020 
Stats. hnplemented: ORS 468A.025 

340-220-0030 
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Annnal Base Fee 

fil The Department will assess an annual base fee of$ ~ 4 3 90 for each source 
subject to the Oregon Title V Operating Permit program~ fee covers for the period 
.ffe+ltt1fNovember 15, 2007 of the etirrent calendar year to November 14, 2008-ef.tbe 
fellowing year. 

(2) The Depaiimcnt will assess an annual base fee of$ 4,715 for each source subject to 
lhc Ore~on Title V Operating Pcm1il program for the period of November 15, 2008 to 
November 14 2009. 

Stat. Auth.: ORS 468 & 468A 
Stats. Implemented: ORS 468 & 468A 

340-220-0040 

Emission Fee 

(1) The Department will assess an emission fee of$ 39.3843.90 per ton of each regulated 
pollutant emitted during calendar vear 2006 to each source subject to the Oregon Title V 
Operating Permit Program. 

(2) The Department will assess an emission fee of S 4 7 .15 per ton of each regulated 
pollutant emitted during calendar year 2007 lo each source subject. to the Oregon Title V 
Operating Pem1it Program. 

(2-l) The emission fee will be applied to emissions from the pre'<'iotis oalendar year based 
on the elections made according to OAR 340-220-0090. 

Stat. Auth.: ORS 468 & 468A 
Stats. Implemented: ORS 468 & 468A 

340-220-0050 

Specific Activity Fees 

The Department will assess specific activity fees for an Oregon Title V Operating Permit 
program source as follows: 

(1) Existing Source Permit Revisions: 

(a) Administrative* -- $ 406~; 

(b) Simple -- $ 1,626~; 
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(c) Moderate -- $ 12 19410,137; 

(d) Complex -- $ 24,38720,273. 

(2) Ambient Air Monitoring Review -- $ 3,2522-,+G-3-. 

*includes revisions specified in OAR 340-218-0150(1) (a) through (g). Other revisions 
specified in OAR 340-218-0150 are subject to simple, moderate or complex revision fees. 

Stat. Auth.: ORS 468 & 468A 
Stats. hnplemented: ORS 468 & 468A 

340-220-0060 

Pollutants Subject to Emission Fees 

(1) The Department will assess emission fees on assessable emissions of regulated 
pollutants up to and including 4,000 tons per year for each regulated pollutant. 

(2) !fthe emission foe on PMw omicsiorn; in baued on tho pormittod omissions for a 
source tha: does not have a PSEL for PMw. the Department '»'ill as;;oss tho emission fee 
on '.he permitted emissions I-Or par:iculalo matter (P!\4). 

(;J.;?,) The owner or operator must pay emission fees on all assessa8le emissions of all 
regulated pollutants. 

_(4) The Depa1iment will assess emission fees only once for a regc1lated polbtant that the 
permitee can Eiemonslrate, Hsing preeeEimes approved by the Depai·tment, is aeeoHHteEi 
for in more than one eategory of assessable emiss:ons (e.g., a Ha>.\araoBs Air Pollutant 
that is also demonstrateEi to be a Criteria Polk1tant). 

(5) fees for newly regt1lated pollutants am effective on the date the pol!Htant becomes 
regBlateEi. Daring '.·he first year that the pollHtant is regtilateEi, the fee may be preratoEi 
according tho number of months that the pollutant is regulateEi. 

Stat. Auth.: ORS 468.020 
Stats. hnplemented: ORS 468A.025 

340-220-0070 

Exclusions 

(1) The Department will not assess emission fees on newly permitted major sources that 
have not begun initial operation. 
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(2) The Department will not assess emission fees on carbon monoxide. However, sources 
that emit or are permitted to emit 100 tons or more per year of carbon monoxide are 
subject to the emission fees on all other regulated air pollutants pursuant to OAR 340-
220-0010. 

(3) The Department will not assess emission fees on any device or activity that did not 
operate at any time during the calendar year. 

( 4) If an owner or operator of an Oregon Title V Operating Permit program source 
operates a device or activity for less than 5% of the permitted operating schedule, the 
owner or operator may elect to report emissions based on a proration of the permitted 
emissions for the actual operating time. 

(5) The Department will not assess emission fees on emissions categorized as credits or 
unassigned emissionsPSELs within an Oregon Title V Operating Permit. 

( 6) The Department will not assess emission fees on categorically insignificant emissions 
as defined in OAR 340-200-0020. 

(7) The De13artmeHt will Hot assess emissiofl fees OH Hazardous Air Pollutants that are 
also C:·iteria Pollutants. 

Stat. Auth.: ORS 468.020 
Stats. Implemented: ORS 468A.025 

340-220-0090 

Election for Each Regulated PollutantAssessable Emissien 

(1) The owner or operator must elect to pay emission fees on either actual emissions, 
permitted emissions, or a combination of both for the previous calendar year for eaffi 
assessable emissions of each regulated pollutant and notify the Department in accordance 
with OAR 340-220-0110. 

(2) The ewner or 013erator may elect ts pay emission fees en permitted emissions for 
hazardous air pellutcmts. An owner or operater may elect a Hazards us Air Pollutant 
PSEL in aeoordance with OAR 340 222 0060. The HAP PSEL will enly be used for fee 
purpeses. 

QJ) If an owner or operator fails to notify the Department of the election for an 
assessable emissions of a regulated pollutant, the Department will assess emission fees 
fur the assessable emission based on permitted emissions. 
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(4}) If the permit or review report does not identify permitted emissions for an assessable 
emissions of a regulated pollutant, the Department will develop representative 
assessablepermitteEI emissions represeRtative of the assessable emissioRs. 

(~An owner or operator may elect to pay emission fees on the aggregate limit for 
insignificant emissions that are not categorically exempt insignificant emissions. 

Stat. Auth.: ORS 468.020 
Stats. Implemented: ORS 468A.025 

340-220-0100 

Emission Reporting 

(1) Using a form(s) developed by the Department the owner or operator must report the 
following for each assessable emission or group of assessable emissions: 

(a) PM.µ1. or ife permil specific;; Particulate Matter (PM), then PMParticulatcs; 

(b) Sulfur Dioxide as S02; 

(c) Oxides ofNitrogen (NOx) as Nitrogen Dioxide (N02); 

_(El) Total ReEluceEl Sulfar (TRS) as H~S in aeeorElanee with OAR 340 234 001 O; 

(aj) Volatile Organic Compounds as: 

(A) VOC for material balance emission reporting; or 

(B) Propane (C3H 8), unless otherwise specified by permit, OAR Chapter 340, or a method 
approved by the Department, for emissions verified by source testing. 

(f) fluoride as P; 

(g) LeaEI as Pb; 

(h) HyElroge~: Chloride as HCI; 

(i) Estimate ofHazarElm.:s Air Pollutants as speeifieEI iR a Department appro'<oEl method. 

(2) The owner or operator must report emissions in tons per year and as follows: 

(a) Round up to the nearest whole ton for emission values 0.5 and greater; and 

(b) Round down to the nearest whole ton for emission values less than 0.5. 
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(3) The owner or operator electing to pay emission fees on actual emissions must: 

(a) Submit complete information on the forms including all assessable emissions_Qf 
regulated pollutants; and 

(b) Submit documentation necessary to support emission calculations. 

(4) The owner or operator electing to pay on actual emissions must report total emissions, 
including those emissions in excess of 4,000 tons for eaeh assessable emissions of each 
regulated pollutant. 

(5) The owner or operator electing to pay on permitted emissions for a regulated pollutant 
n assessable em:ssier: must identify such an election on the form(s) developed by the 
Department. 

( 6) If more than one permit is in effect for a calendar year for an Oregon Title V 
Operating Permit program source, the owner or operator electing to pay on permitted 
emissions must pay on the most current permitted or actual emissions. 

Stat. Auth.: ORS 468.020 
Stats. Implemented: ORS 468A.025 

340-220-0110 

Emission Reporting and Fee Procedures 

(1) The owner or operator must submit the required form(s), including the election for 
emissions of each regulated pollutantassessab!e emission, to the Department with the 
annual permit report in accordance with annual reporting procedures. 

(2) The owner or operator may request that information, other than emission information, 
submitted pursuant to this division be exempt from disclosure in accordance with OAR 
340-214-0130. 

(3) Records developed in accordance with these rules are subject to inspection and entry 
requirements in OAR 340-218-0080. The owner or operator must retain records for at 
least five years in accordance with OAR 340-218-0050(3)(b)(B). 

(4) The Department may accept the information submitted or request additional 
information from the owner or operator. The owner or operator must submit additional 
actual emission information requested by the Department within 30 days of the date of 
the request. The Department may approve a request for additional time, up to 30 days, to 
submit the requested information. 
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(5) If the Department determines the actual emission information submitted for emissions 
of any regulated pollutant assossaelo emission does not meet the criteria in this division, 
the Department will assess the emission fee on the permitted emission for that regulated 
pollutant.assessaelo emission. 

(6) The owner or operator must submit emission fees payable to the Department by the 
later of: 

(a) August 1 for emission fees from the previous calendar year; or 

(b) Thirty days after the Department mails the fee invoice. 

(7) Department acceptance of emission fees does not indicate approval of data collection 
methods, calculation methods, or information reported on Emission Reporting Forms. If 
the Department determines initial emission fee assessments were inaccurate or 
inconsistent with this division, the Department may assess or refund emission fees up to 
two years after emission fees are received by the Department. 

(8) The Department will not revise a PSEL solely due to an emission fee payment. 

(9) Owners or operators operating sources pursuant to OAR 340 division 218 must 
submit the emission reporting information with the annual permit report. 

Stat. Auth.: ORS 468 & ORS 468A 
Stats. Implemented: ORS 468A.025 

340-220-0120 

Actual Emissions 

An owner or operator electing to pay on actual emissions must obtain emission data and 
determine regulated pollutant assessable emissions using one of the following methods: 

(1) Continuous monitoring systems used in accordance with OAR 340-220-0130; 

(2) Verified emission factors developed for that particular source in accordance with 
OAR 340-220-0170 for: 

(a) Emissions of ~ach regulated pollutant assessable omission; or 

(b) A combination of regulated pollutantassessable emissions ifthere are multiple devices 
or activities venting to the atmosphere through one common emission point (e.g., stack). 
The owner or operator must have a verified emission factor plan approved by the 
Department before conducting the source testing in accordance with OAR 340-220-0170. 
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(3) Material balances determined in accordance with OAR 340-220-0140, OAR 340-220-
0150, or OAR 340-220-0160; or 

( 4) Verified emission factors for source categories developed in accordance with OAR 
340-220-0170(11 ). 

(5) Per speeific assessable emissions of regt1latea air pollt1!aA'.s listea unaer OAR 3 40 
24 4 0040 b11t not s11bj ect by permit to a PlaAt Site Emission Limit, ana where the 
Depa£tment aetennines there are not applicable methoas to aemonstrate actaal emissions, 
the owner or operator mast t1se the best representative Elata to aevelop an emission factor, 
s11b:j ect to Department approval. 

Stat. Auth.: ORS 468.020 
Stats. Implemented: ORS 468A.025 

340-220-0150 

Determining VOC Emissions Using Material Balance 

The owner or operator may determine the amount ofVOC emissions for emissions of a 
regulated pollutantan assessable emission by using material balance. The owner or 
operator using material balance to calculate VOC emissions must determine the amount 
ofVOC added to the process, the amount ofVOC consumed in the process, and the 
amount ofVOC recovered in the process, if any, by testing in accordance with 40 Code 
of Federal Regulations (CFR) Part 60 Appendix A EPA Method 18, 24, 25, a material 
balance method, or an equivalent plant specific method specified in the Oregon Title V 
Operating Permit using the following equation: [Equation not included. See ED. NOTE.] 

[ED. NOTE: The equation referenced in this rule is not printed in the OAR Compilation. 
Copies are available from the agency.] 

[Publications: The publication(s) referenced in this rule is available from the agency.] 

Stat. Auth.: ORS 468 & ORS 468A 

Stats Implemented: ORS 468.020, ORS 468A.025, and ORS 468A.315. 

340-220-0170 

Verified Emission Factors 

(1) The owner or operator must verify emission factors before using them to determine 
emissions ofregulatcd rollutantsassessable emissions. To verify emission factors, the 
owner or operator must perform either source testing in accordance with the Department's 
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Source Sampling Manual or use other methods approved by the Department for source 
tests. Source tests must be conducted in accordance with testing procedures on file at the 
Department and the Department approved pretest plan which must be submitted at least 
15 days before the testing. All test data and results must be submitted for review to the 
Department within 30 days after testing, unless the Department approves otherwise or a 
different time period is specified in a permit. 

[NOTE: DEQ recommends that the owner or operator notify the Department and obtain 
pre-approval of the emission factor source testing program before or as part of the first 
source test notification.] 

(2) The owner or operator must conduct or have conducted at least three compliance 
source tests. Each test must consist of at least three individual test runs for a total of at 
least nine test runs. 

(3) The owner or operator must monitor and record applicable process and control device 
operating data. 

( 4) The owner or operator must perform a source test either: 

(a) In each of three quarters of the year with no two successive source tests performed 
any closer than 30 days apart; or 

(b) At equal intervals over the operating period if the owner or operator demonstrates and 
the Department agrees that the device or activity operates or has operated for part of the 
year; or 

( c) At any time during the year if the owner or operator demonstrates, and the 
Department agrees, that the process is or was not subject to seasonal variations. 

( 5) The owner or operator must conduct the source tests to test the entire range of 
operating levels. At least one test must be conducted at minimum operating conditions, at 
normal or average operating levels, and at anticipated maximum operating levels. If the 
process rate is constant, all tests must be conducted at that rate. The owner or operator 
must submit documentation to the Department demonstrating a constant process rate. 

( 6) The owner or operator must determine an emission factor for each source test by 
dividing each test run, in pounds of emission per hour, by the applicable process rate 
during the source test run. At least nine emission factors must be plotted against the 
respective process rates and a regression analysis performed to determine the best fit 
equation and the correlation coefficient. If the correlation coefficient is less than 0.50, 
which indicates that there is a relatively weak relationship between emissions and process 
rates, the arithmetic average and standard deviation of at least nine emission factors must 
be determined. 
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(7) The owner or operator must determine the Emissions Estimate Adjustment Factor 
(EEAF) as follows: 

(a) If the correlation coefficient (R2
) of the regression analysis is greater than 0.50, the 

EEAF will be 1 +(1-R2
). 

(b) If the correlation coefficient (R2
) is less than 0.50, the EEAF will be: [Equation not 

included. See ED. NOTE.] 

(8) The owner or operator must determine actual emissions for emission fee purposes 
using one of the following methods: 

(a) If the regression analysis correlation coefficient is less than 0.50, the actual emissions 
is the average emission factor determined from at least nine test runs multiplied by the 
EEAF multiplied by the total production for the entire year; or [Equation not included. 
See ED. NOTE.] 

(b) If the regression analysis correlation coefficient is greater than 0.50, perform the 
following calculations : 

(A) Determine the average emission factor (EF) for each production rate category 
(maximum= EFrnax. normal= EFnonn, and minimum= EFrnin); 

(B) Determine the total annual production and operating hours, production time (PT tot), 
for the calendar year; 

(C) Determine the total hours operating within the maximum production rate category 
(PT max). The maximum production rate category is any operation rate greater than the 
average of at least three maximum operating rates during the source testing plus the 
average of at least three normal operating rates during the source testing divided by 2; 

(D) Determine the total hours while operating within the normal production rate category 
(PT norm). The normal production rate category is defined as any operating rate less than 
the average of at least three maximum operating rates during the source testing plus the 
average of at least three normal operating rates during the source testing divided by 2 and 
any operating rate greater than the average of at least three minimum operating rates 
during the source testing plus the average of at least three normal operating rates during 
the source testing divided by 2; 

(E) Determine the total hours while operating within the minimum production rate 
category (PT min). The minimum production rate category is defined as any operating rate 
less than the average of at least three minimum operating rates during the source testing 
plus the average of at least three normal operating rates during the source testing divided 
by2; 
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(F) Actual emissions equals EEAF X ((PTmaxlPT101) x EFmax + (PTnorn/PT101) X EFnonn + 
(PTm;n/PT101) X EFmin.) 

(9) The owner or operator must determine emissions during startup and shutdown, and 
for emissions greater than normal, during conditions that are not accounted for in the 
procedure( s) otherwise used to document actual emissions. The owner or operator must 
apply 340-220-0170(9)(a) or 340-220-0170(9)(b), (c) and (d) in developing emission 
factors. The owner or operator must apply the emission factor obtained to the total time 
the device or activity operated under these conditions. 

(a) All emissions during startup and shutdown, and emissions greater than normal are 
assumed equivalent to operation without an air pollution control device, unless the owner 
or operator accurately demonstrates otherwise in accordance with OAR 340-220-
0170(9)(b ), (9)(c), (9)(d), and (9)(e), and approved by the Department. The emission 
factor plus the EEAF must be adjusted by the air pollution control device collection 
efficiency as follows: [Equation not included. See ED. NOTE.] 

(b) During process startups a Department approved source test may be performed to 
determine an average startup factor. The average of at least three tests runs plus the 
standard deviation will be used to determine actual emissions during startups. 

( c) During process shutdowns a Department approved source test may be performed to 
determine an emission factor for shutdowns. The average of at least three test runs plus 
the standard deviation will be used to determine actual emissions during shutdowns. 

( d) During routine maintenance activity the owner or operator may: 

(A) Perform routine maintenance activity during source testing for verified emission 
factors; or 

(B) Determine emissions in accordance with Section (a) of this rule. 

( e) The emission factor need not be adjusted if the owner or operator demonstrates to the 
Department that the pollutant emissions do not increase during startup and shutdown, and 
for conditions that are not accounted for in the procedure(s) otherwise used to document 
actual emissions (e.g. NOx emissions during an ESP failure). 

(10) A verified emission factor developed pursuant to this division and approved by the 
Department can not be used if a process change occurs that would affect the accuracy of 
the verified emission factor. 

(11) The owner or operator may elect to use verified emission factors for source 
categories if the Department determines the following criteria are met: 

(a) The verified emission factor for a source category must be based on verified emission 
factors from at least three individual sources within the source category; 
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(b) Verified emission factors from sources within a source category must be developed in 
accordance with this rule; 

( c) The verified emission factors from the sources must not differ from the mean by more 
than twenty percent; and 

( d) The source category verified emission factor must be the mean of the source verified 
emission factors plus the average of the source emission estimate adjustment factors. 

[Publications: The publication(s) referenced in this rule is available from the agency.] 

[ED. NOTE: The equation(s) referenced in this rule is not printed in the OAR 
Compilation. Copies are available from the agency.] 

Stat. Auth.: ORS 468.020 
Stats. Implemented: ORS 468A.025 
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DEPARTMENT OF ENVIRONMENTAL QUALITY 
STATEMENT OF NEED AND JUSTIFICATION 

A Certificate and Order for Filing Temporary Administrative Rules accompanies this form. 

Department of Environmental Quality 
Agency and Division 

OAR Chapter 340, Divisions 200, 218, 220 
Administrative Rules Chapter Number 

In the Matter of: Title V Permit Fee Increase, OAR Chapter 340, Divisions 200, 218, 220 

Statutory Authority: ORS 468.020, 468A.025, ORS 468.065, ORS 468A.040, ORS 468A.310, and ORS 468A.315 

Other Authority: Ni A 

Statutes Implemented: ORS 468A.315 

Need for the Temporary Rule(s): 

Temporary rules are needed to eliminate conflict between new statutory requirements and existing administrative rules 
and to maintain a single, timely Title V billing in 2007. Without a temporary rule, Title V fees increased by Senate Bill (SB) 
107, which became effective upon passage on June 20, 2007, will conflict with current fees specified in OAR 340-220-
0030 through 0070. A temporary rule authorizing increased Title V fees will allow the Department to meet its customary 
schedule for assessing Title V fees, including the fee increase required by SB 107, codified in ORS 468A.315. Without 
temporary rules, the Department would need to invoice Title V sources in August 2007 for the fees currently specified in 
OAR 340-220-0030 through 0070, and after adoption of new fees several months later, send a supplemental invoice 
based on the difference between the current fees and the newly increased fees. Two invoices for permit fees will cause 
confusion, potential budgeting difficulties for fee payers, and additional work for the Department and regulated community. 
The temporary rule also changes definitions for regulated pollutants to conform to new statutory requirements of SB 107. 

Background 

Title V of the Federal Clean Air Act requires the nation's highest-emitting facilities to have federally enforceable operating 
permits. In 1991, the Oregon Legislature established Oregon's Title V Permitting program, an important part of the 
Department's strategy to maintain clean air. The purpose of the program is to ensure a high level of compliance with air 
quality regulations by Oregon's highest-emitting facilities. Title V facilities in Oregon include power generation, paper and 
other wood products and fiberglass production. Title V permits include all applicable emission limits, require monitoring to 
verify compliance with each limit, and require permit holders to certify compliance every six months. An effective Title V 
Program helps reduce the number of unhealthy air days and risk from toxic air pollution while supporting vibrant 
economies and accommodating rapid population growth. 

Both federal and state laws require the Title V program to be entirely funded by permit fees. Federal law also requires the 
fees to be set at a level sufficient to cover all reasonable direct and indirect costs of the program. Like many states, 
Oregon's Title V program is funded mainly with a fee per ton of emissions. A smaller part of the funding comes from a 
base fee per permit and specific fees for activities such as permit modifications. The fees pay for permitting, technical 
assistance, inspections, enforcement, rule and policy development, data management and reporting to EPA. Title V fees 
also support a portion of air quality monitoring, planning and program management costs. ORS 468A.315 authorizes the 
Environmental Quality Commission (EQC) to annually increase the fees by up to the amount that the Consumer Price 
Index (CPI) increases. This provision is an attempt to comply with the federal requirement that Title V fee revenue fully 
fund the program. 

For the first time since Title V Program authorization in 1993, the Department requested that the 2007 Oregon Legislature 
increase Title V fees by approximately 24%. This fee increase beyond yearly Consumer Price Index (CPI) increases is 
necessary to keep up with cost increases and to maintain federal approval of Oregon's Title V Permitting program. Title V 
fees are specifically set in statute and rule, so both legislative and rule changes are necessary to modify them. This 
increase would affect approximately 120 businesses with Title V Permits in Oregon. 
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As a result of the Department's request, SB 107 was passed to ensure adequate funding for Oregon's Title V Program. 
SB 107 authorizes a fee increase of 24 percent to be phased in over three years: 2007, 2008 and 2009. The fee increase 
will restore the Department's ability to issue timely permits, ensure compliance, and provide information to the public. 

SB 107 creates new statutory requirements for regulated pollutants. It requires the EQC to establish by rule the size 
fraction of total particulates subject to emission fees. Implementing this change in Title V fee rules will provide for DEQ to 
assess emission fees on particulates based on new federal particulate standards. SB 107 changes the definition of 
regulated pollutant to simplify billing of emission fees. Currently, there are several regulated pollutants in the Title V fee 
rules that fall under more than one pollutant category in Title V permits. This creates extra work for DEQ to prevent double 
billing of emission fees on these pollutants. Implementing the definition change in Title V fee rules will reduce DEQ 
resources needed to bill on emission fees. 

SB 107 requires the EQC to provide more information to the public when adopting, amending or repealing rules that apply 
to Title V facilities. If the EQC proposes rules in addition to federal requirements, the bill requires the public notice to 
describe the differences, the reasons for the differences, the alternatives considered, and the reasons the alternatives 
were rejected. Persons affected by the additional rules can request a public hearing before the Environmental Quality 
Commission to express their views directly to the Commission rather than indirectly through the Department. Because the 
additional information and hearing requirements are adequately addressed in SB 107 and there are no directly conflicting 
administrative rules, it is not necessary to adopt this provision as a temporary rule. 

Documents Relied Upon: 
Senate Bill 107 (a Public Law number is not yet available) and ORS 468A.315. Documents relied upon are available by 
contacting DEQ or online as follows: 

0 SB 107 is available at: http://www.leg.state.or.us/07reg/measpdf/sb0100.dir/sb0107:en.pdf 
0 ORS 468A.315 is available at: http://www.leg.state.or.us/ors/468a.html 

Justification of Temporary Rule(s): 
The Commission finds that failure to adopt the temporary rule will result in serious prejudice to the public interest because 
it will have the following consequences: 

SB 107, which requires increased Title V permitting fees, will directly conflict with the fees in OAR 340-220-0030 through 
0070. The Department must revise its regulations so that they comply with statute. It must do so immediately because 
the Department invoices Title V permit holders for fees no later than August of each year, and thus if it did not immediately 
revise its rules, the invoices might not comply with applicable law. Alternatively, if the Department proceeded with a 
permanent rulemaking, the rulemaking would not be complete before the August 2007 invoices were sent. In that case, 
the Department would !;le required to invoice the 2007 Title V permit fees twice - the typical invoice in August, and a 
supplemental invoice at the conclusion of permanent rulemaking. The supplemental invoice would cause additional cost 
and budgeting difficulties for the Department and Title V permit holders. It would likely produce errors, confusion and 
additional non-productive work for the Department and regulated community. 

Housing Cost Impacts: 
The Department has determined that the proposed rulemaking may have a negative impact on the development of a 
6,000 square foot parcel and the construction of a 1,200 square foot detached single family dwelling on that parcel 
because increased permit fees could be passed along in the form of slightly higher costs for development and 
construction (such as building products and utilities). The Department is not able to quantify the impact of the proposed 
rulemaking due to a lack of available information, but expects the impact to be minimal. 

Stepha~ HailOck, Director 
On Behalf of the Commission 

Date Signed 
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74th OREGON LEGISLATIVE ASSEMBLY--2007 Regular Session 

Enrolled 

Senate Bill 107 
Printed pursuant to Senate Interim Rule 213.28 by order of the President of the Senate in conform­

ance with presession filing rules, indicating neither advocacy nor opposition on the part of the 
President (at the request of Governor Theodore R. Kulongoski for Department of Environmental 
Quality) 

CHAPTER ................................................ . 

AN ACT 

Relating to emission fees for major sources; creating new provisions; amending ORS 468A.315; and 
declaring an emergency. 

Be It Enacted by the People of the State of Oregon: 

SECTION 1. ORS 468A.315 is amended to read: 
468A.315. [(l)(a)] (1) [Beginning one year after the date of submittal of the federal operating permit 

program to the Administrator of the United States Environmental Protection Agency,] The fee schedule 
required under ORS 468.065 (2) for a source subject to the federal operating permit program shall 
be based on a schedule established every two years by rule by the Environmental Quality Com­
mission in accordance with this section. Except for the additional fee under subsection [(2)(f'] (2)(e) 
of this section, this fee schedule shall be in lieu of any other fee for a permit issued under ORS 
468A.040, 468A.045 or 468A.155. The fee schedule shall cover all reasonable direct and indirect costs 
of implementing the federal operating permit program and shall consist of: 

[(A)] (a) An emission fee [of $25] per ton of each regulated pollutant emitted during the prior 
calendar year as determined under subsection (2) of this section, subject to annual fee increases 
as set forth in paragraph (d) of this subsection. The following emission fees apply: 

(A) $27 per ton emitted during the 2006 calendar year. 
(B) $29 per ton emitted during the 2007 calendar year. 
(C) $31 per ton emitted during the 2008 calendar year and each calendar year thereafter. 
[(B)] (b) Fees for the following specific elements of the federal operating permit program: 
[(i)] (A) Reviewing and acting upon applications for modifications to federal operating permits. 
[(ii)] (B) Any activity related to permits required under ORS 468A.040 other than the federal 

operating permit program. 
[(iii)] (C) Department of Environmental Quality activities for sources not subject to the federal 

operating permit program. 
[(iv)] (D) Department review of ambient monitoring networks installed by a source. 
[(v)] (E) Other distinct department activities created by a source or a group of sources if the 

[Environmental Quality] commission finds that the activities are unique and specific and that addi­
tional ntlemaking is necessary and will impose costs upon the department that are not otherwise 
covered by federal operating perrait program fees. 

[(CJ] (c) A base fee for a source subject to the federal operating permit program. This base fee 
shall be no more than [$2,500,] the fees set forth in subparagraphs (A) to (D) of this paragraph, 
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subject to increases as set forth in [subparagraph (D) of this paragraph] paragraph (d) of this 
subsection: 

(A) $2,700 for the period of November 15, 2007, through November 14, 2008. 
(B) $2,900 for the period of November 15, 2008, through November 14, 2009. 
(C) $3,100 for the period of November 15, 2009, through November 14, 2010. 
(D) $4,100 for the period of November 15, 2010, through November 14, 2011, and for each 

annual period thereafter. 
[(D)] (d) An annual increase in the fees set forth in paragraphs (a) to (c) of this subsection 

by the percentage, if any, by which the Consumer Price Index exceeds the Consumer Price Index for 
the calendar year 1989 if the commission determines by rule that the increased [fee is] fees are 
necessary to cover all reasonable direct and indirect costs of implementing the federal operatii,J_g 
permit program. 

[(b) If the administrator grants interim or partial approval of the federal operating permit pr6gram 
and the commission determines the interim or partial approval results in a reduction in the reasonable 
direct and indirect costs of developing and administering the program to less than the level supported 
by the fee, the commission shall reduce the emission fee established by this section commensurate with 
the reduction in the department's responsibilities under Title V of the Clean Air Act. The reduced fee 
shall apply until the commission determines that the cause for the interim or partial approval has been 
eliminated.] 

(2)(a) The fee on emissions of regulated pollutants required under this section shall be based on 
the amount of each regulated pollutant emitted during the prior calendar year as documented by 
information provided by the source in accordance with criteria adopted by the commission or, if the 
source elects to pay the fee based on permitted emissions, the fee shall he based on the emission 
limit for the plant site of the major source. 

[(b) If the fee on PMlO emissions is based on the plant site emission limit for a source that does 
hot have a plant site emiss.ion limit for PMlO, the department may assess the fee on {he plant site 
emission limit for total suspended particulates in lieu of PM10.] 

[(c)] (b) The fee reqtrired by [this] subsection (l)(a) of this section [shall] does not apply to 
any emissions [of any regulated pollutant or total suspended particulates, whether permitted or docu­
mented,] in excess of 4,000 tons per year of [that pollutant] any regulated pollutant through cal­
endar year 2010 and in excess of 7,000 tons per year of all regulated pollutants for each 
calendar year thereafter. [There shall be no revision of] The department may not revise a inajor 
source's plant site emission limit due solely to payment of the fee on the basis of documented 
emissions. 

[(d)] (c) The commission shall establish by rule criteria for the acceptability and verifiability 
of information related to emissions as documented, including but not limited to the use of: 

(A) Emission monitoring; 
(B) Material balances; 
(C) Emission factors; 
(D) Fuel use; 
(E) Production data; or 
(F) Other calculations. 
[(eJ] (d) The department shall accept reasonably accurate information that complies with the 

criteria established by the commission as documentation of emissions. 
[(/)] (e) The rules adopted under this section shall require an additional fee for failure to pay, 

substantial underpayment of or late payment of emission fees. 
(3) The commission shall establish by rule the size fraction of total particulates subject 

to emission fees as particulates under this section. 
[(3)] (4) As used in tWs section: 
(a) "Regulated pollutant" [has the meaning given in section 502(b) of the Clean Air Act] means 

particulates, volatile organic compounds, oxides of nitrogen, and sulfur dioxide; and 
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(b) "Consumer Price Index" has the meaning given in [section 502(b) of the Clean Air Act.] 42 
U.S.C. 7661a(b), as in effect on the effective date of this 2007 Act. 

SECTION 2. Section 3 of this 2007 Act is added to and made a part of ORS 468A.300 to 
468A.330. 

SECTION 3. (1) Prior to the adoption, amendment or repeal of any rule pursuant to ORS 
chapter 183 that applies to any facility required to pay fees under ORS 468A.315, the Envi­
ronmental Quality Com.mission shall include with the notice of intended action required un­
der ORS 183.335 (1) a statement of whether the intended action imposes requirements in 
addition to the applicable federal requirements and, if so, shall include a written explanation 
of: 

(a) The commission's scientific, economic, technological, administrative or other reasons 
for exceeding applicable federal requirements; and 

(b) Any alternatives the commission considered and the reasons that the alternatives 
were not pursued. 

(2) The statement provided by the commission under subsection (1) of this section shall 
be based upon information available to the commission at the time the commission prepares 
the written explanation. 

(3) Notwithstanding ORS 183,335 (3), an opportunity for an oral hearing before the com­
mission regarding the statement specified in subsections (1) and (2) of this section shall be 
granted only if: 

(a) The request for a hearing is received, within 14 days after the commission issues the 
notice of intended action required under ORS 183.335 (1), from 10 persons or from an asso­
ciation having no fewer than 10 members; and 

(b) The request describes how the persons or association that made the request will be 
directly harmed by the adoption, amendment or repeal of a rule under subsection (1) of this 
section. 

(4) Han oral hearing is granted under subsection (3) of this section, the co~ssion shall 
give notice of the hearing at least 14 days before the hearing to the persons or association 
requesting the hearing, to any persons who have requested notice pursuant to ORS 183.335 
(8) and to the persons specified in ORS 183.335 (15). 

(5) Subsection (3) of this section does not apply if the commission includes with the no­
tice of intended action required under ORS 183.335 (1) a notice that an oral hearing will be 
held before the commission. 

(6) The provisions of this section do not apply to temporary rules adopted by the com­
mission under ORS 183.335 (5). 

SECTION 4. (1) The amendments to ORS 468A.315 (l)(a) by section 1 of this 2007 Act 
apply only to emission fees assessed for calendar years beginning on or after January 1, 2006. 

(2) The amendments to ORS 468A.315 (l)(c) by section 1 of this 2007 Act apply only to 
base fees assessed on or after July 1, 2007. 

(3) If this 2007 Act becomes effective after July 1, 2007, the Department of Environmental 
Quality shall issue a supplemental billing for the additional fees owing under ORS 468A.315 
(l)(a) and (c), as amended by section 1 of this 2007 Act, for fees assessed between July 1, 2007, 
and the effective date of this 2007 Act. 

SECTION 5. This 2007 Act being necessary for the immediate preservation of the public 
peace, health and safety, an emergency is declared to exist, and this 2007 Act takes effect 
on its passage. 
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Passed by Senate May 14, 2007 Received by Governor: 

........................ M., ......................................................... , 2007 

Secretary of Senate 
Approved: 

........................ M., ......................................................... , 2007 

President of Senate 

Passed by House June: 5, 2007 Governor 

Filed in Office of Secretary of State: 

Speaker of House 
........................ M., ........................................................ ., 2007 

Secretary of State 
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CURTIS Andrea 

GINSBURG Andy From: 
">ent: 
:o: 

Wednesday, August 15, 2007 8:26 PM 

Cc: 
Subject: 

· CURTIS Andrea 
PAPISH Uri 
Fw: Motion for Agenda Item H 

Andrea, please print and bring this to EQC. Thanks. 

Andy Ginsburg, DEQ Air Quality Administrator 

Sent from my wireless handheld 

-----Original Message-----
Frorn: Knudsen Larry <larry.knudsen@doj.state.or.us> 
To: GINSBURG Andy <Andy.Ginsburg@state.or.us> 
CC: LOTTRIDGE Helen <Helen.Lottridge@state.or.us>; Logan Paul S 
<paul.s.logan@doj.state.or.us> 
Sent: Wed Aug 15 14:41:27 2007 
Subject: Motion for Agenda Item H 

Andy, 

Commissioner Blosser recently reminded Stephanie that he wants staff recommendations to be 
sufficient to serve as complete motions for approval. I noticed that the staff 
recommendation for Agenda Item H (Title V Fees) does not include Commission adoption of 
the findings required a temporary rule. (The findings are set out in Attachment B of the 
Staff Report, but the recommendation doesn't address findings and only incorporates 
Attachment A. ) It might be a good idea to point this out at the conclusion of your staff 
~resentation. Specifically, I would suggest adding: "Adoption of the Justification for 
Temporary Rules that is set out in Attachment B of the Staff Report." 

Larry.Knudsen, Assistant Attorney General 
Department of Justice 
1515 SW Fifth Ave. Ste 410 
Portland, OR 97201 
Phone: (971) 673-1880 
Fax: (971) 673-1886 
larry.knudsen@state.or.us 

*****CONFIDENTIALITY NOTICE***** 

This e-mail may contain information that is privileged, confidential, or otherwise exempt 
from disclosure under applicable law. If you are not the addressee or it appears from the 
context or otherwise that you have received this e-mail in error, please advise me 
immediately by reply e-mail, keep the contents confidential, and immediately delete the 
message and any attachments from your system. 

************************************ 
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EQC - August 16, 2007 

Department of Environmental Quality 
Proposal for Temporary Rule Amendments 

Oregon Title V Operating Permit Program Fee Increase 

Title V Program 
• Prevents air pollution 
• Required by Clean Air Act 
• Funded by permit fees 

Need for temporary rule amendments 
• Senate Bill 107 increased Title V fees 
• Align rule with revised statute 
• Insufficient time for permanent rulemaking 
• Issue 2007 invoices 
• Avoid second billing 
• Cover increases in program costs 
•Maintain federal approval of the program 
• Fund Fiscal Year 2008 

Effect of temporary rule amendments 
• Increase fees by 2006 consumer price index (CPI) 
• Implement fees in statute for 2007 billing 
• Correct CPI formula 

Proposed increase to fees 
Fee Categories From: To: Difference: 
Base Fee $3,379 $4,390 $1,011 

Emission Fee (per ton) $39.38 $43.90 $4.52 

Specific Activity Fees: 

Permit Revision 

Administrative $338 $406 $68 

Simple $1,352 $1,626 $274 

Moderate $10,137 $12,194 $2,057 

Complex $20,273 $24,387 $4,114 

Ambient Review $2,703 $3,252 $549 
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