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KELLY Toneasha

From: LOTTRIDGE Helen [Helen.|ottridge@state.or.us]
Sent: Wednesday, July-11,-2007-10:16-AM

To: KELLY Toneasha

Subject: FW: Today's EQC Meeting

Please make this part of the official record for the June EQC meeting.
Thanks!
Helen

————— Original Message—--—-—-—

From: KEITH GREEN [mailto:keith mary43953€@msn.com]
Sent: Friday, June 22, 2007 7:47 AM

To: LOTTRIDGE Helen '

Subiject: Today's EQC Meeting

Dear Ms. Lottridge,

As we understand it, the Commission will meet today and consider Lane
Regional Air Protection Agency's request for a Z-year ban on field burning.
We urge your office to PLEASE approve of this ban. Field burning is
archaic, makes many of us i1l for the remainder of the summer, and inhibits
tourist use of the western foothills of the Cascades bordering the
Willamette valley. Who can see the beauty of the mountains through the
smoke, and who wants to try to hike to what should be spectacular views
through the smoke? If I was on vacation traveling aleong I-5, I'd hurry
through this area when fields are up in smoke..... It would certainly NOT be
an area that I'd want to stop and explore a bit.

There are aesthetic, health and financial reasons ﬁhy this ban would benefit
Oregon rather than be a detriment to the dollars brought in by the remaining
150 farmers who insist on burning. If the rest of the area farmers have

been able to change without huge financial loss, these few remaining should
be able to, also. Is it right for 150 people to despoil the countryside,
foul the air tens of thousands of us breathe (increasing health care costs),
and reduce tourist dollars spent in the area? I would say the financial

gain to OR would be substantial and those of us who breathe this fouled alr
will all breathe a lot easier this summer!

Thank you for taking time to consider our viewpoint.

Regards,

Keith P. and Mary A. Green
5327 Glenn Ellen Drive
Fugene, OR 97402
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DRAFT

June 21--Re

EQC Meeting Agenda

Thursday, June 21 and Friday, June 22, 2007
World Trade Center — Sky Bridge A & B Meeting Room

Portland, Oregon

gular Meeting

9:00 Preliminary Commission Business: Adoption of

15 min Minutes of the February Meeting

9:15 Informational item: UMCDF Update Joni Hammond and Rich Duval
30 min

9:45 Greg Geist Heroism Recognition Lynn Hampton, Nina Deconcini
15 min

10:00 Agction item Rule: Title V CPI Adjustment for Andy

45 min . 2008

EQC Involvement Follow U'pr and Check In

Water Quality Fee Increase for Inflation

1:30 Salem CO Maintenance Plan Andy and David
45 min
2115 Extension of MOU with Ag Scott Manzano
15 min

Total Dissolved Gas

Agnes and Laufik

End of First Day

Public Comment-YES

Contact: Helen Lottridge (503) 229-6725

Revised 6/11/2007



9:00
2 hours 30
minutes

Shilo Inn Appeal

Jane Hickman, Bryan Smith

Pubiic Forum

Informational ltem: City of Portland Combined

Dean Marriott

45 min Sewer Overflow (CS0) Control Program: City of Portland
Presentation by the City on Current Activities -
Tax Credits Maggie

2:45 Director's Dialogue and Budget and Legislative | Stephanie and Greg and Andree
1 hour 15 Update

min

4:00 Commissioners' Reports

15 min.

4:15 Adiourn

Contact: Helen Lottridge (503) 229-6725

Revised 6/1 172007




Oregon Environmental Quality Commission Meet'ing
June 21 - 22, 2007 '

World Trade Center
121 SW Salmon Street
Sky Bridge A/B Conference Room
Portland, Oregon

Thursday, June 21—Regular meeting begins at 9:00

Preliminary Commission Business: Adoption of Minutes of the April 19 - 20, 2007 Meeting
The Commission will review, amend if necessary, and approve draft minutes of the
April 19 - 20, 2007, Co_r_nmission meeting.

Informational Item: Update on the Status of the Umatilla Chemical Agent Disposal Facility
{UMCDF)

loni Hammond, DEQ Eastern Region Division Administrator, and Rich Duval, Administrator of DEQ’s
Chemical Demilitarization Program will give an update on the status of recent activities at the Umatilla
Chemical Agent Disposal Facility (UMCDF). In August 2004, the Commission gave approval to start
chemical weapon destruction at UMCDF and DEQ's Chemical Demilitarization Program continues close
oversight of work at the facility. '

Joni Hammond and Rich Duval, Department of Environmental Quality

Informational Item: Recognition of DEQ Employee Greg Geist’'s Heroism Award
Nina Deconcini, Department of Environmental Quality

. Rule Adoption: Oregon Title V Operating Permit Program: Consumer Price Index Fee Increase
for Fiscal Year 2008 (July 1, 2007 - June 30, 2008)

Oregon’s Title V Operating Permit Program contributes to the prevention of air poliution and helps

reduce the number of unhealthy air days and the risks from air toxics. The federal Clean Air Act requires

each state’s Title V program to be fully funded by permit fees.

The Department of Environmental Quality increases Title V Operating Permit Fees annually, based on the
Consumer Price Index. The proposed increase to Title V Operating Permit Fees wiil help cover the
reasonable costs of the Department in implementing Oregon’s Title V Operating Permit Program. Fallure
to adequately fund Oregon's Title V Operating Permit Program could affect the Department’s ability to
maintain federal approval of the state program.

Andy Ginsburg, Jerry Ebersole and Andrea Curtis of the Department of Environmental Quahty

Informational Item: Follow Up on Impiementation of the EQC Invoivement Report and Watch
List of Emerging Issues.

In December of 2006, the Department of Environmental Quality presented a report and recommendation
for supporting and ensuring the Environmental Quality Commission’s desired level of involvement in the
policy and direction of the agency. The Department will provide a status report and seek feedback from
Commissioners about implementation of actions, During the December discussion, the Commission also
directed the Department of Environmental Quality to maintain a Watch List of Emerging Issues and to
apprise the Commission on what actions the DEQ can provide within the current level of resources. The
Department will update the Commission on the Watch List during this discussion.

Helen Lottridge, Department of Environmental Quality

Rule Adoption: Water Quality Perm it Fee Increase and Criteria for Termination of Septic
Permits

This proposed rulemaking provides fee revenue for administering DEQ’s National Pollutant Discharge
Elimination System (NPDES) and Water Pollution Control Facility (WPCF) permit programs, and simplifies
reguiation of onsite septic systems.

Lauri Aunan, Annette Liebe and Melissa Aerne, Department of Environmental Quality



Working Lunch o

The Commission will hold an Executive Session from 12:15 p.m. to 1:30 p.m. to consult with counsel
concerning legal rights and duties regarding current or potential litigation against the DEQ. Only
representatives of the media may attend and media representatives may not report on any deliberations
during the session.'"

G. Rule Adoption: Redesignation of the Salem-Keizer Carbon Monoxide Nonattainment Area
Carbon Maonoxide (CQ) is a colorless, odorless, poisonous gas produced by incomplete combustion, The
Salem-Keizer area easily meets the National Ambient Air Quality Standards (NAAQS) for CO and has
done so for over twenty years. However, the area still carries its initial nonattainment area designation
and is subject to reguirements meant for areas with high CO levels. This CO Maintenance Plan
demonstrates to the public that CO levels have been and are expected to remain well within public
health standards. The plan also allows the Environmental Protection Agency (EPA) to lift the
nonattainment designation for the Salem area and redesignate the area to attainment for CO. Under
Oregen law, the Salem-Keizer area would become a CO maintenance area. Redesignating the area to
attainment will also change the emission control requirements for new and expanding industry away
from the most stringent controis possible to requirements more appropriate for areas with good air
quality. Redesignation will also simplify local transportation planning requirements for evaluating air

- quality impacts of new transportation projects.
Andy Ginsburg, David Collier and Dave Nordberg, Departrment of Environmental Quality

H. Action Item: Amendment to Extend Memorandum of Understanding for Confined Animail
Feeding Operations
The Confined Animal Feeding Operation (CAFO) permitting program protects water quality by preventing
CAFO wastes from contaminating surface and ground water, In Oregon, wastewater discharges from
CAFOs are co-regulated under a Department of Environmental Quatlity (DEQ) permit administered by the
Oregon Department of Agriculture (ODA) under the terms of a Memorandum of Understanding {(MQU).

The current MOU authorizing ODA to administer the requirements for the National Pellutant Discharge
Elimination System (NPDES) permitting program related to CAFOs expires on June 30, 2007. This
amendment extends the MOU until June 30, 2009. By that time, DEQ and ODA intend to renew the
address any changes in permitting approach. Extending the current MOU authorizes ODA to continue
administering the NPDES permitting program as provided under Oregon Revised Statute 468B.217 and
2001 Oregon laws Chapter 248.

Lauri Aunan, Annette Liebe, Scott Manzano of the Department of Environmental Quality

I. Action Item: Request from U.S. Army Corps of Engineers for Renewal of a Waiver to the Total
Dissolved Gas Water Quality Standard on the Columbia River _
When water plunges over the spillway of a dam additional air is forced into the water. This results in an
amount of total dissolved nitrogen and oxygen gasses that is greater than the saturation amount
(greater than the maximum amount which can remain dissolved in water for a long period}. Over time,
the excess dissolved gas will return to the atmosphere. Until then, the water is referred to as
"supersaturated.” Total dissolved gas is measured in terms of the percentage of gas in excess of the
saturation amount.

Oregen adopted the US Environmental Protection Agency’s total dissolved gas standard of 110% of
saturation. The 110% of total dissolved gas protects beneficial uses of the Columbia River, including
protection of aguatic life and fish, such as endangered and threatened salmonid species.

On November 30, 2006 the Department received a proposal from the U.S, Army Corps of Engineers
{(ACOE), with USFWS and NOAA Fisheries, requesting a renewal of the waiver to the State’s total
dissolved gas standard. The two current USFWS and ACQE waivers are being combined into one. The
current total dissolved gas waiver issued in 2003 for a five-year period will expire at midnight on August
31, 2007. :



The Commission will hear presentations from the Department of Environmental Quality, the Army Corps
of-Engineers-and-the-US-Fish-and-Wildlife-Servicefoliowed-by-an-opportunity-forthe-public-to-comment

on this agenda item. Then, the Environmental Quality Commission will decide whether or not to grant
the waiver.
Lauri Aunan, Gene Foster and Agnes Lut of the Department of Environmental Qualit

Friday, June 22—Regular meeting begins at 9:00

J.

0.

Action Item: Contested Case No. WQ/D-ER-06-054 regarding Shilo Management Corporation
The Oregon Department of Environmental Quality (the Department, or DEQ) implements environmental
protection laws. Most people voluntarily comply with the laws; however, sometimes the Department
must assess civil penalties and orders to compel compliance or create deterrence. When a person or
business does not agree with the Department’s enforcement action, they have the right to an appeal and
a contested case hearing before an Administrative Law Judge (ALJ).

On April 28, 2006, the Department issued Shilo Management Corporation (Respondent) a Notice of
Violation, Department Order and Assessment of Civil Penalty (Notice and Order, Attachment K) alleging
three violations. On May 12, 2006, Respondent appealed the Notice and Order, and a contested case
hearing was heid on October 17, 2006, The ALJ issued an Amended Proposed Order (Attachment G} on
November 20, 2006, and on December 15, 2006, the Department appealed the Amended Proposed
Order.

The Environmental Quality Commission will hear the Department's appeatl and make a determmation
Jane Hickman and Bryan Smith of the Department of Environmental Quality

Public Forum

The Commission wiil provide members of the public an opportunity to speak to the Commission on
environmental issues that are not part of the agenda, or for which there is otherwise no public testimony
at this meeting. Individuals wishing to speak to the Commission must sign a request form at the
meeting and limit presentations to five minutes, The Commission may discontinue public forum after a
reasonable time if a large number of speakers wish to appear. In accordance with ORS 183.335(13), no
comments may be presented on Rule Adoption items for which public comment periods have closed.

Informational Item: City of Portland Combined Sewer Overflow (CSO) Control Program:
Presentation by the City on Current Activities

A large part of the City of Portland is served by a combined sewer system that historically discharged
large quantities of untreated sewage and storm water to the Columbia Slough and the Willamette River
during most rain events. Such overflows are a significant public health and water quality concern.

In 1991, the Commission and the City entered into a legal agreement {Stipulation and Final Order, or
SFO) which established the framework for a twenty-year CS0 control program that-would drastically
reduce overflow frequency and volume. The agreement was amended in 1994 (the ASFO).

The City of Portland will provide the Commission with up-to-date information on the implementation of
its Combined Sewer Overflow (CSO) control program. Focus will be on major current construction
activities and the successful functioning of the recently completed west side Willamette control facilities.
Dean Marriott of the City of Portland Bureau of Environmental Services; Neil Mullane of the Department

of Environmental Quality
. Action Item: Pollution Control Tax Credit Considerations

The Environmental Quality Commission’s certification entities the Oregon taxpayer to subtract up to 35
percent of the cost of a pollution control facility from their Oregon tax liability. The Commissicn
approves or denies the certification based on pollution control tax facilities regulations. The Commission
will review and act on current applications.

René-Marc Mangin and Maggie Vandehey of the Department of Environmental Quality

Informational Item: Director's Dialogue and Update on Budget and Legislative Outcomes
Stephanie Hallock and Greg Aldrich will discuss current events and issues involving the Department and
provide a budget and legislative update to the Environmental Quality Commissioners.

Commissioners’ Reports

Adjourn



Future Environmental Quality Commission meeting dates for 2007 include:

August 16 - 17 in Northwest Region, location TBD
October 18 - 19 in Western Region, location TBD
December 13 ~ 14 in Portland

Agenda Notes

* Rule Adoptions: Hearings have been held on Rule Adoption items and public comment periods have closed. In
accordance with ORS 183.335(14), no comments may be presented by any party to either the Commissicn or
Department on these items at any time during this meeting.

Staff Reports: Staff reports for each item on this agenda can be viewed and printed from DEQ's Web site at
hitp://www.deq.state.or.us/about/eqc/eqgc.htm. To request a particular staff report be sent to you in the mail,
contact Toneasha Kelly, Department of Environmental Quality, Director’'s Office, 811 SW Sixth Avenue, Portland,
Oregon 97204; telephone 503-229-5990, toll-free 1-800-452-4011 extension 5990, or 503-229-6993 (TTY).
Please specify the agenda item letter when requesting reports. If special physical, language or other
accommodations are needed for this meeting, please advise Ms. Kelly as soon as possible, but at least 48 hours
in advance of the meeting. .

Public Forum: The Commission will provide time in the meeting during the late morning of Friday, June 22,
members of the public to speak to the Commission. Individuals wishing to speak to the Commission must sign a
request form at the meeting and {imit presentations to five minutes. The Commission may discontinue the
public forum after a reasonable time if a large number of speakers wish to appear. In accordance with ORS
183.335(13), no comments may be presented on Rule Adoption items for which public comment periods have
closed. .

Note: Because of the:uncertain length of time needed for each agenda item, the Commission may hear any
item at any time during the meeting. If a specific time is indicated for an agenda item, an effort will be made to
consider that item as close to that time as possible. However, scheduled times may be modified if participants®
agree, Those wushmg to hear discussion of an.item should arrive at the beginning of the meeting to avoid b
missing.the ftem T O .




Environmental Quality Commission Members

rhe Environmental Quality Commission is a five-member, all volunteer, citizen panel appointed by the governor
for four-year terms to serve as DEQ’s policy and rule-making board. Members are eligible for reappeintment but
may not serve more than two consecutive terms.

Lynn Hampton, Chair

Lynn Hampton recently retired as Tribal Prosecutor for the Confederated Tribes of the Umatilla Indian
Reservation and previously was Deputy District Attorney for Umatilla County. She received her B.A. at
University of Oregon and her J.D. at University of Oregon School of Law. Commissioner Hampton was appointed
to the EQC in July 2003 and lives in Pendleton.

Ken Williamson, Commissioner

Ken Williamson is head of the Department of Civil, Construction and Environmental Engineering at Oregon State
University and serves as Co-Director of the Center for Water and Environmental Sustainability. He received his
B.S. and M.S. at Oregon State University and his Ph.D. at Stanford University. Commissioner Williamson was
appointed to the EQC in February 2004 and he lives in Corvaliis.

Judy Uherbelau, Commissioner

Judy Uherbelau is a graduate of Ball State University with a B.S. in Economics/Political Science. She received a
1.D, from UCLA School of Law and recently closed her law practice with Thomas C. Howser, PC in Ashland. Judy
served in the Peace Corps and the Oregon House of Representatives as well as numerous boards and
commissions. Commissioner Uherbelau was appointed to the EQC in February 2005 and lives in Ashland.

Donalda Dodson, Commissioner

Donalda Dodson is currently Interim Executive Director of the Oregon Child Development Coalition. Previously,
she served as Administrator of the Department of Human Services Office of Family Health and as Manager of
the Maternal/Child Health Program at the Marion County Health Department. Donalda has a Bachelor of Science
. ‘egree in nursing and a master's degree in public health. She has chaired or served on nearly a dozen public
-._2alth committees and task forces and expresses a strong interest in bringing environmental issues into the
public health arena. Commissioner Dodson resides in Salem,

Bill Blosser, Vice Chair _ :

Bill Biosser is owner of William Blosser Consulting. He is employed by, and has held several positions with CH2M
Hill in Portland, Bill served as Director of the Oregon Department of Land Conservation and Development from
2001-2002 and was formerly president of Sokel Blosser Winery in Dundee, Oregon. Bill has served on and
chaired numerous commissions and task forces, including terms as chair of the Water Resources Commission,
chair of the Land Conservation and Development Commission and chair of the Policy Advisory Committee on
Water Quality to the EQC. Bill has a Bachelor of Arts degree in history and humanities from Stanford University
and a master’'s degree in regional planning from the University of North Carolina, Chapel Hill. Commissioner
Blosser was appointed to the EQC in January 2006 and lives in Portland.

Stephanie Hallock, Director
Department of Environmental Quality
811 SW Sixth Avenue, Portland, OR 97204-1390
Telephone: (503) 229-5696 Toll Free in Oregon: (800) 452-4011
TTY: (503} 229-69923 Fax: (503) 229-6124
E-mail: deq.info@deq.state.or.us

Helen Lottridge, Assistant to the Commission
Telephone: (503) 229-6725

[$3This executive session will be held pursuant to ORS 192.660(1)(h) and ORS 192.660(1)(i).



' Approved __
Approved with Corrections

Minutes are not final until approved by the Commission.

Oregon Environmental Quality Commission Meeting
April 19 - 20, 2007

Regular Meeting'

The Environmental Quality Commission (EQC, Commission) held a public meeﬁng on April 19
- 20, 2007, at the Riverhouse Resort, 3075 N Highway 97, Bend, Oregon 97701, in the Big
Deschutes Meeting Room/Deschutés C

The following members of the Environmental Quality Commission were present:

Bill Blosser, Vice Chair, acting as Chair for Lynn Hampton, who was unable to attend
‘ Kenneth Williamson, Member
’ Judy Uherbelan, Member
Donalda Dodson, Member

Thursday, April 19—Regular meeting began at 9:00

A. Prehmmary Commlssmn Business: Adoption of Minutes of the February 22 - 23, 2007
Meeting
After reviewing the minutes of the February 22 23, 2007 Commission meeting,
Commissioner Uherbelan moved that the minutes be adopted as submitted; Commissioner
Williamson seconded, and the motion passed unanimously.

B. Informational Item: Update on the Status of the Umatilla Chemical Agent Dlsposal
Facility (UMCDEF)
~ Joni Hammond, DEQ Eastern Region Division Administrator, and Rich Duval,
Administrator of DEQ’s Chemical Demilitarization Program gave an update on.the status of
recent activities at the Umatilla Chemical Agent Disposal Facility (UMCDF). In August
2004, the Commission gave approval to start chemical weapon destruction at UMCDF and
DEQ's Chemical Demilitarization Program continues close oversight of work at the facility.

Immediately following the update, Vice-Chair Blosser congratulated Joni Hammond, Eastem
_-Reglon Administrator, on completing 20 years of service.

! The staff reports for this meeting can be viewed and printed from DEQ’s Web site at
http:fiwww deq. state, or,us/about/eqe/eqe.htm. To request a copy to be sent by mail, contact DEQ, Office of the Director, Helen
Lottridge, 811 SW Sixth Avenue, Portland, Oregon 97204; phone: (503} 229-3990.

As of 6/8/2007 2:09 PM
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C. Action Item: Review and Approval of Sewage System Plans at Windmaster Corners
Windmaster Corners, an area outside the Urban Growth Boundary (UGB) of the City of Hood
River has an ongoing public health concern due to failing onsite waste systems. Hood River
County filed a resolution seeking the creation of a sanitary district that would serve this area
near the Hood River Airport. Following a discussion of the issues, Commissioner
‘Williamson moved to find that the proposed facilities and schedule adequately remove or

- alleviate the dangerous conditions at Windmaster Corners under ORS 431.720;
Commissioner Uherbelau seconded the motion, which passed unanimously.

At approximately 10:30, the Commission began a tour of the area to see and hear about forest
management practices and smoke management efforts. The Environmental Quality ,
Commissionets toured the Metolius Heritage Demonstration Area with several members of the

- UUSDA Forest Service, Oregon Dept. of Forestry, The Nature Conservancy, and Friends of the
Metolius, Topics discussed included forest management practices and fire ecology, how to
conduct a prescribed burn under Oregon’s Smoke Management Plan, biomass utilization, and
different forest treatment techniques in the demonstration area.

Town Hall Meeting :

The Commissioners hosted a public town hall meeting from 6:00 — 7:30 p.m. at the Riverhouse
Resort, Big Deschutes Meeting Room C. About 20 people attended and discussed various
environmental matters with the Commission and the Department. The predominant issue had to
do with onsite septic systems in La Pine. Notes taken at the Town Hail are attached and are part
.of these mmutes

Friday, April 20—Regular meeting began at 9:00

Prior to taking up the next agenda items, the Commissioners offered some individual
reflections on the La Pine issue as discussed at the Town Hall meeting on Thursday
¢vening; and requested that the Department update the Commissioners at their next
meeting.

D. Informatlonal item: Oregon Smoke Management Program
The Department of Environmental Quality and the Department of Forestry (ODF) presented
information about the ODF’s Smoke Management Plan; including the role of the
~ Commission, legal requirements and recent smoke events in La Grande and Florence..

The Commission invited public comment on this topic:

John Elliott, Klamath County Commissioner, voiced his concern about smoke intrusions in

Klamath County, and encouraged alternatives to burning.

Gregory McClarren, Smoke Management Plan Review Committee, and the local Clean Air

Committee, emphasized the importance of coordinated, collaborative approaches to smoke
. Mmanagement. '

Merlyn Hough, Lane Regional Air Protection Agency (LRAPA), urged that the city of

Florence be added as a Smoke Sensitive Receptor Area, and also supports reduction of

Jburning through biomass re-utilization. ‘

Mike Dykzeul, Oregon Forest Industries Council, offered to be a resource for the

As of 6/8/2007 2:.09 PM
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Commission, including tour opportunities in Western Oregon for the Commission or

individual-members: : :

.David Cramsey, Roseburg Forest Products, commented on the effects of population growth
on higher risk of fires starting and unhealthy impacts at the wrong time of year.

Harold Merritt, Plum Creek Timberlands, observed that the old Stoke Management Plan
was not a failure. Tt met its goals. The smoke intrusion at La Grande was not a failure of the
plan; it was a failure to follow the plan. There is a need to consider all sources of smoke. Mr.
Merritt supports the new Smoke Management Plan. :

Jim Russell, USDA Forest Service/ Bureau of Land Management, welcomed a strong smoke
management program. BLM is happy to come to the table. The La Grande incident hurts; it
was a problem with following the plan, not the plan itself.

Following the pubﬁc comments, the Commissioners and Barbara Craig, Board of Forestry

member, discussed various smoke management issues. Board Member Craig noted that better |

support for funding is needed. The Board of Forestry takes the Clean Air Act very seriously.
Commissioner Uherbelau urged increased public involvement. Vice Chair Blosser directed
staff to make sure they have looked at other coverings besides plastic, as an alternative to
burning plastic with slash piles; emphasizing it is important to make sure use of plastic needs
to be discussed as part of rulemaking on the Smoke Management Plan.

Working Lunch

The Commission held Executive Session from about 11:45 p.m. to 12:45 p.m. to consult with
counsel concerning legal rights and duties regarding current or potential litigation against the
Department. No media représentatives attended.”

E. Informational Item: Update on Mercury Recovery Efforts
The Department presented an update and status report on mercury recovery efforts.

F. Public Foram
The Commission provided members of the public an opportunity to speak to them on
environmental issues that were not part of the agenda, or for which there was otherwise no

public testimony at this meeting. In accordance with ORS 183.335(13), no comments may be

presented on Rule Adoption items for which public comment periods have closed.

Four citizens offered comments:

Michael Neary commented that there is at 1east a potential problem in La Pine, and-
something should be done. The best way is for citizens to be involved in the development of
a solution. Studies are underway; when they are completed, there needs to be time for-
citizens to review and do their own studies. There needs to be a solution everyone is behind,
Sandra Neary questioned under what circumstances or criteria can the contract between DEQ
and Deschutes County be revoked. EQC Counsel Larry Knudsen noted that Deschutes
County is DEQ’s agent, but that the County has its own authority as well. Even if DEQ were
to revoke the contract, the County ordinance would still apply, unless it faHs below DEEQ s
minimum standards.

Dianc Shufelberger stated that the Deschutes County public notice was vague and that the

2 This executive session was held pursuant to ORS 192.660(1)(h} and ORS 192.660(1)(). .

As of 6/8/2007 2:09 PM
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average person was not able to understand it. What is the underlying reason it’s just La Pine?
Someone should investigate hot spots in the area. Many citizens want a cluster system.

Tohn Boyle reported that he had 20,000 votes, even though he lost the last election for
Deschutes County Commissioner, and represents the thoughts of potentially as many
citizens. There is taxation without representation in La Pine. There is no one to represent
citizens. The current situation is a rip—off of La Pine. They need to stop big developments.

‘G. Informational Item: Director’s Dlalogue
Dick Pedersen, DEQ Deputy Director, discussed current events and i issues involving the
Department and the state with Commuissioners.

H. Commissioners’ Reports
Commissioner Williamson spent the last week at two national biomass meetings. The United
States is committed to replace about 30% of the gasoline supply with corn. Present
production is about 5 billion gallons per year, while future production will be about 35 billion
gallons per year. Corn prices will rise to about $4.35 per bushel. One gallon per year in
gasoline capacity costs about $2.

Beyond the 15 billion gallons, we will look to cellulosic biomass, including all waste from
‘agricultural products, switch grasses that don’t need water and municipal solid waste. We
will probably have to separate our solid waste. We will reprocess nearly all municipal solid -
waste in this country, separate it and ship it elsewhere for use.

China is going to base much of their economy on waste, especially waste polyethylene. Dow

is developing a biodegradable plastic. It is five times as expensive, but now we can make

biodejsel out of it.

The biggest problem with large-scale biodeisel is not having corn for food aid. One billion

people depend on the United States for food aid. It gets cxported as corn. We need to change
- the law to allow exporting as money.

The price of beef will double in about two years.

Ethanol in the fuel supply will be mandated. Vlrtually all biomass waste in the Umted States
- will be converted into ethanol

The meeting was adjourned.

As of 6/8/2007 2:.09 PM
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Town Hall Meeting

Hested-by-the Environmental- Quah’ty Commrssmn—m Bend, Oregon

~ April 19, 2007
Open to the Public

The Environmental Quality Commission held a public meeting at the River House Resort
in Bend, Oregon, on April 19, 2007. Over twenty members of the public attended to
participate in this open dialogue with the Environmental Quality Commissioners and
Department of Environmental Quality staff. The predominant issue of concern during the
discussions revolved around sewage treatment systems in La Pine.

. Hercisa transcription of the notes of all comments. made during the meeting:

Lack of air quality monitoring in the region. There is only one nephelometer (an

instrument used to measure the visual quality of ambient air) in the area. DEQ agreed
-to provide additional information about DEQ’s air quality budget request to this

citizen and did so in a follow-up email communication.

Regarding the meetings with Deschutes County and the Department of Environmental
Quality on the La Pine topic, citizens are confused about the overlap of responsibility.
Is it the county’s authority to make decisions. ancl does DEQ stand back? Who has the
authorzty to set the standard?

In the La Pine meetings, we were told that DEQ declared an emergency in Deschutes

County, and especially La Pine. We are hearing something chfferent tonight. What

are we to believe? .

. Mr. Steve Wert commented that DEQ did not declare an emergency, but did notify

the community of existing conditions. It is up to the community to decide how to
meet requirements and DEQ approves. Let the people come up with a plan. We need
time to review materials.

Another citizen wanted to put in a plug for DEQ T hey need another person in this
area to deal with the La Pine issue. , ,

“Home Rule” means that everyone puts in a nitrate system, with dew development,
per DEQ. Who has the authority?

Deschutes County has a contract with DEQ.

- A $5.5 million project funded earlier studies.

The study should be published before DEQ responds. County wants information.
USGS study—CDD information is baffling. Lots of people denied permits were’
subsequently given waivers by DEQ. What is this crisis? One lot is approved, but
not the next. Inconsistencies. What 1s the relationship between DEQ and the CDD?
La Pine people are upset. Some of the reasons are that time passed, and there is no
progression that people can understand. (This citizen read a four-page statement, and
some of the detail was not captured in the notes.)

If the county ordinance is passed, people will have liens and other financial problems
People would lose their homes. New systems are expensive and there is a cost to
maintain them. Many people did not know about this. Cost is estimated to be
between $36,000 and $49,000. :
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*  What is the priority for homes not on the sewer that Bend promised a city sewer to?

There-are a lot of homes using drill hole$ for sewage disposal. 4-5-6 homes were
~ bypassed. DEQ is working with the City of Bend on this problem.

. Housing developments mess up the air quality. It’s got to stop, or our environment
will be like China’s.

» Does DEQ have any way to tell which system is best for nitrates?.

¢ The county ruled out wastewater systems. We want the EQC to help in gettmg
community system put in for La Pine.

* A Goal 11 exception is needed to establish a sewer district. -

e People don’t know about this and they distrust the county.

» We want to know what the problem is. What are nitrates doing to us? We can 't find
out. We’re in the dark.

- Nobody has answers to our questions. 7

» If there is a problem in one system, solve that instead of making it bigger.

» Studies aren’t complete, yet CDD is trying to get the rule passed.

¢ The EPA grant says Deschutes County, not Just La Pine. It’s not justa LaPme
problem :

» If we have ten years to implement the plan, then there is not an immediate problem.

On Friday, April 20, the Environmental Quality Commission opened their regular
meeting with a discussion among Commissioners about the Town Hall and the La Pine

issue, expressing their concerns for the citizens of La Pine. The Commission asked DEQ.

to return to a future EQC meeting with a full report on the La Pine situation.

For more information-about the-Environmental Quality Commission meeting, refer to the - -

minutes.
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' Approved ___

Approved with Corrections,

Minutes are not final until approved by the Commission.

Oregon Environmental Quality Commission Meeting
April 19 - 20, 2007

Regular Meeting’

The Environmental Quality Commission (EQC, Commission) held a public meeting on April 19
- 20, 2007, at the Riverhouse Resort, 3075 N Highway 97, Bend, Oregon 97701, in the Big
Deschutes Meeting Room/Deschutés C

The following members of the Environmental Quality Commission were present:

Bill Blosser Vice Chair, acting as Chair for Lynn Hampton, who was unable to attend
Kenneth Williamson, Member
Judy Uherbelau, Member
Donalda Dodson, Member

Thursday, April 19—Regular meeting began at 9:00

A. Prehmmary Commlssmn Business: Adoption of Minutes of the February 22 - 23, 2007
Meeting
After reviewing the minutes of the February 22 23, 2007, Commission meeting,
Commissioner Uherbelau moved that the minutes be adopted as submitted; Commissioner
Williamson seconded, and the motion passed unanimously.

B. Informational Item: Update on the Status of the Umatilla Chemical Agent Disposal
Facility (UMCDF)
Joni Hammond, DEQ Eastern Region Division Administrator, and Rich Duval,
Administrator of DEQ’s Chemical Demilitarization Program gave an update on the status of
recent activities at the Umatilia Chemical Agent Disposal Facility (UMCDEF). In August
2004, the Commission gave approval to start chemical weapon destruction at UMCDF and
DEQ's Chemical Demilitarization Program continues close oversight of work at the facility.

Immediately following the update, Vice-Chair Blosser congratulated Joni Hammond, Eastern
Region Administrator, on completing 20 years of service.

! The staff reports for this meeting can be viewed and printed from DEQ’s Web site at
htrp:tiwww.deq state. or.usfaboutfeqc/ege.htm. To request a copy to be sent by mail, contact DEQ, Office of the Director, Helen
Lottridge, 811 SW Sixth Avenue, Portland, Oregon 97204, phone: (503} 229-5890.

As of 6/8/2007 2:09 PM
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C. Action Item: Review and Approval of Sewage System Plans at Windmaster Corners

‘Windmaster-Corners; anarca outside the Urbanr Growth Boundary (UGB of the City of Hood
River has an ongoing public health concern due to failing onsite waste systems. Hood River
County filed a resolution seeking the creation of a sanitary district that would serve this area
near the Hood River Airport. Following a discussion of the issues, Commissioner
Williamson moved to find that the proposed facilities and schedule adequately remove or
alleviate the dangerous conditions at Windmaster Corners under ORS 431.720;
Commissioner Uherbelau seconded the motion, which passed unanimously.

At approximately 10:30, the Commission began a tour of the area to see and hear about forest
management practices and smoke management efforts. The Environmental Quality
Commissioners toured the Metolius Heritage Demonstration Area with several members of the
USDA Forest Service, Oregon Dept. of Forestry, The Nature Conservancy, and Friends of the
Metolius. Topics discussed included forest management practices and fire ecology, how to
conduct a prescribed burn under Oregon’s Smoke Management Plan, biomass utilization, and
different forest treatment techniques in the demonstration area. '

Town Hall Meeting :

The Commissioners hosted a public town hall meeting from 6:00 — 7:30 p.m. at the Riverhouse
Resort, Big Deschutes Meeting Room C. About 20 people attended and discussed various
environmental matters with the Commission and the Department. The predominant issue had to
do with onsite septic systems in La Pine. Notes taken at the Town Hall are attached and are part
of these minutes.

Friday, April 20—Regular meeting began at 9:00

Prior to taking up the next agenda items, the Commissioners offered some individual
reflections on the La Pine issue as discussed at the Town Hall meeting on Thursday
evening, and requested that the Department update the Commissioners at their next
meeting.

D. Informational Item: Oregon Smoke Management Program
The Department of Environmental Quality and the Department of Forestry (ODF) presented
information about the ODF’s Smoke Management Plan, including the role of the
Commission, legal requirements and recent smoke events in La Grande and Florence.

The Commission invited public comment on this topic:

John Elliott, Klamath County Commissioner, voiced his concern about smoke intrusions in
Klamath County, and encouraged alternatives to buming. '
Gregory McClarren, Smoke Management Plan Review Committee, and the local Clean Air
Committee, emphasized the importance of coordinated, collaborative approaches to smoke
management, A

Merlyn Hough, Lane Regional Air Protection Agency (LRAPA), urged that the city of
Florence be added as a Smoke Sensitive Receptor Area, and also supports reduction of
burning through biomass re-utilization.

Mike Dvkzeul, Oregon Forest Industries Council, offered to be a resource for the

As of 6/8/2007 2;09 PM
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Commission, including tour opportunities in Western Oregon for the Commission or

individual embers.

David Cramsey, Roseburg Forest Products, commented on the effects of population growth
on higher risk of fires starting and unhealthy impacts at the wrong time of year. .
Harold Merritt, Plum Creek Timberlands, observed that the old Smoke Management Plan
was not a failure. It met its goals. The smoke intrusion at La Grande was not a failure of the
plan; it was a failure to follow the plan. There is a need to consider all sources of smoke. Mr.
Merritt supports the new Smoke Management Plan.

Jim Russell, USDA Forest Service/ Bureau of Land Management, welcomed a strong smoke
management program. BLM is happy to come to the table. The La Grande incident hurts; it
was a problem with following the plan, not the plan itself.

Following the public comments, the Commissioners and Barbara Craig, Board of Forestry

member, discussed various smoke management issues. Board Member Craig noted that better

support for funding is needed. The Board of Forestry takes the Clean Air Act very seriously.
Commissioner Uherbelaun urged increased public involvement. Vice Chair Blosser directed
staff to make sure they have looked at other coverings besides plastic, as an alternative to
burning plastic with slash piles; emphasizing it is important to make sure use of plastic needs
to be discussed as part of rulemaking on the Smoke Management Plan.

Working Lunch

The Commission held Executive Session from about 11:45 p.m. to 12:45 p.m. to consuit with
counsel concerning legal rights and duties regarding current or potential litigation against the
Department. No media representatives attended.”

E. Informational Item: Update on Mercury Recovery Efforts
The Department presented an update and status report on mercury recovery efforts.

F. Public Forum
The Commission provided members of the public an opportunity to speak to them on
environmental issues that were not part of the agenda, or for which there was otherwise no

public testimony at this meeting. In accordance with ORS 183.335(13), no comments may be -

presented on Rule Adoption items for which public comment periods have closed.

Four citizens offered comments:

Michael Neary commented that there is at least a potential problem in La Pine, and-
something should be done. The best way is for citizens to be involved in the development of
a solution. Studies are underway; when they are completed, there needs to be time for
citizens to review and do their own studies. There needs to be a solution everyone is behind.
Sandra Neary questioned under what circumstances or criteria can the contract between DEQ
and Deschutes County be revoked. EQC Counsel Larry Knudsen noted that Deschutes
County is DEQ’s agent, but that the County has its own authority as well. Even if DEQ were
to revoke the contract, the County ordinance would still apply, unless it falls below DEQ’s
minimum standards. '

Diane Shufelberger stated that the Deschutes County public notice was vague and that the

% This executive session was held pursuant to ORS 192.660(1)(h) and ORS 192.660{1)(i). .

As of 6/8/2007 2:09 PM
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average person was not able to understand it. What is the underlying reason it’s just La Pine?

Someone should-investigate-hot-spotsin-the-area—Many-citizens-want-acluster-system:
John Boyle reported that he had 20,000 votes, even though he lost the last election for
Deschutes County Commissioner, and represents the thoughts of potentially as many
citizens. There is taxation without representation in La Pine. There is no one to represent
citizens. The current situation is a rip-off of L.a Pine. They need to stop big developments.

G. Informational Item: Director’s Dialogue
Dick Pedersen, DEQ Deputy Director, discussed current events and issues involving the
Department and the state with Commissioners.

H. Commissioners’ Reports
Commissioner Williamson spent the last week at two national biomass meetings. The United
States is committed to replace about 30% of the gasoline supply with corn. Present
production is about 5 billion gallons per year, while future production will be about 35 billion
gallons per year. Corn prices will rise to about $4.35 per bushel. One gallon per year in
gasoline capacity costs about $2.

Beyond the 15 billion gallons, we will look to cellulosic biomass, including all waste from

agricultural products, switch grasses that don’t need water and municipal solid waste. We

will probably have to separate our solid waste. We will reprocess nearly all municipal solid
waste in this country, separate it and ship it elsewhere for use.

China is going to base much of their economy on waste, especially waste polyethylene. Dow
is developing a biodegradable plastic. It is five times as expensive, but now we can make
biodeisel out of it.

The biggest problem with large-scale biodeisel is not having corn for food aid. One billion
people depend on the United States for food aid. It gets exported as corn. We need to change
the law to allow exporting as money. '

The price of beef will double in about two years.

Ethanol in the fuel supply will be mandated. Virtually all biomass waste in the United States
will be converted into ethanol.

The meeting was adjourned.

As of 6/8/2007 2:09 PM
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Town Hall Meeting

"""'5”.’_-7*7Hosted by the Environmentai- Quathy*Commrssron—m Bend, Oregon

April 19, 2007
Open to the Public

The Environmental Quality Commission held a public meeting at the River House Resort
in Bend, Oregon, on April 19, 2007. Over twenty members of the public attended to
participate in this open dialogue with the Environmental Quality Commissioners and
Department of Environmental Quality staff. The predominant issue of concern during the
discussions revolved around sewage treatment systems in La Pine.

Here is a transcription of the notes of all comments made during the meeting:

Lack of air quality monitoring in the region. There is only one nephelometer (an

instrument used to measure the visual quality of ambient air) in the area. DEQ agreed

to provide additional information about DEQ’s air quality budget request to this
citizen and did so in a follow-up email communication.

Regarding the meetings with Deschutes County and the Department of Environmental
Quality on the La Pine topic, citizens are confused about the overlap of responsibility.
Is it the county’s authority to make decisions and does DEQ stand back? Who has the
authority to set the standard?

In the La Pine meetings, we were told that DEQ declared an emergency in Deschutes
County, and especially La Pine. We are hearing something different tonight. What
are we to believe?

Mzr. Steve Wert commented that DEQ did not declare an emergency, but did notify
the community of existing conditions. It is up to the community to decide how to
meet requirements and DEQ approves. Let the people come up with a plan. We need
time to review materials.

Another citizen wanted to put in a plug for DEQ. They need another person in this
area to deal with the La Pine jssue.

“Home Rule” means that everyone puts in a nitrate system, with dew development,
per DEQ. Who has the authority?

Deschutes County has a contract with DEQ.

A $5.5 million project funded earlier studies.

The study should be published before DEQ responds. County wants information.
USGS study—CDD information is baffling. Lots of people denied permits were
subsequently given waivers by DEQ. What is this crisis? One lot is approved, but
not the next. Inconsistencies. What is the relationship between DEQ and the CDD?
La Pine people are upset. Some of the reasons are that time passed, and there is no
progression that people can understand. (This citizen read a four-page statement, and
some of the detail was not captured in the notes.)

If the county ordinance is passed, people will have liens and other financial problems.
People would lose their homes. New systems are expensive and there is a cost to
maintain them. Many people did not know about this. Cost is estimated to be
between $36,000 and $49,000,
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What is the priority for homes not on the sewer that Bend promised a city sewer to?

* » &

There are a lot of homes using drill hole$ for sewage disposal. 4-5-6 homes were
bypassed. DEQ is working with the City of Bend on this problem.

Housing developments mess up the air quality. It’s got to stop, or our environment
will be like China’s., _

Does DEQ have any way to tell which system is best for nitrates?

The county ruled out wastewater systems. We want the EQC to help in getting
community system put in for La Pine.

A Goal 11 exception is needed to establish a sewer district.

People don’t know about this and they distrust the county.

We want to know what the problem is. What are nitrates doing to us? We can’t find
out. We're in the dark.

Nobody has answers to our questions.

If there is a problem in one system, solve that instead of making it bigger.

Studies aren’t complete, yet CDD is trying to get the rule passed.

The EPA grant says Deschutes County, not just La Pine. It’s not just a LaPine
problem. '

If we have ten years to implement the plan, then there is not an immediate problem.

On Friday, April 20, the Environmental Quality Commission opened their regular
meeting with a discussion among Commissioners about the Town Hall and the La Pine
issue, expressing their concerns for the citizens of La Pine. The Commission asked DEQ
to return to a future EQC meeting with a full report on the La Pine situation.

For more information about the Environmental Quality Commission meeting, refer to the
minutes.
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F‘ Umatilla Chemical Demilitarization Program
> | Status Update

m Environmental Quality Commission
June 21-22, 2007

State of Oregon
Department of (Agenda Item B)

Emvironmential
Quality

Agent Processing at the Umatilla Chemical Agent Disposal Facility (UMCDF)

As of June 11, 2007, the UMCDF has treated almost 81% of the 155 mm projectiles stored at the
Umatilla Chemical Depot (38,212 of 47,406) and is expected to complete the GB campaign by
the end of July. GB secondary waste processing has been halted in response to the April 17,
2007, ruling by the Multnomah County Circuit Court that remanded several issues to the
Commission.

The UMCDF has destroyed over 146,000 munitions and bulk containers filled with about 1.97
million pounds of GB nerve agent. This represents approximately:

»  94% of the GB munitions (146,345 out of the original 155,539)
97% of the GB agent (986 tons out of the original 1,015 tons of GB)
66% of all Umatilla munitions and bulk containers

27% of the original Umatilla stockpile (by agent weight)

-
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Approximately 44% of the nation’s original chemical agent stockpile (by weight) has been
destroyed, putting the country on track to meet the requirements of the Chemical Weapons
Convention (CWC) treaty to destroy at least 45% of the stockpile by December 2007.

Other Chemical Demilitarization Program News

The DEQ’s Umatilla Chemical Demilitarization Program in Hermiston has been undergoing
some staff changes in recent months. Kelly Hodney, formerly with the Washington
Demilitarization Company’s Environmental Department, started in mid-May as a Sr. Hazardous
Waste Specialist. Kelly Taylor, formerly with the Southwest Research Institute (the laboratory
at the UMCDF), started in early June as an Air Quality Compliance and Permit Specialist. Poug
Welch, the former Air Quality Specialist with the Umatilla Program has transferred back to the
Eastern Region Air Quality Program in Pendleton. Sue Oliver, Sr. Chemical Demilitarization
Specialist, resigned her position on June 20 after more than 13 years with the Umatilla Program.

Permit Modification Requests (PMRs) for the Umatilla Chemical Depot (UMCD)

e The Class 2 PMR received on March 20, 2007, from the Umatilla Chemical Depot (UMCD)
to “Incorporate the I-Block Storage Facility Closure Plan” into the UMCD Hazardous Waste
(HW) Storage Permit PMR [UMCD-07-002-IBLK(2]) is under review. I-Block includes the
igloos that were used to store the mustard ton containers, which have now been moved to X-
Block. The closure plan describes how the I-Block igloos will be decontaminated and the
sampling and analysis procedures that will be used to meet closure requirements for

DEQ Item No. 07-0957 (92.01) Page 1 Date Prepared: June 11, 2007



hazardous waste management units. No public comments were received during the comment

period.

¢ One permit modification notice (PMN) was submitted by the UMCD between April 12,
2007, and June 10, 2007. PMN UMCD-07-002-MISC(1N), “Revision of Containerized
Waste Segregation Requirements in the J-Block,” teceived April 19, 2007, made an
administrative change to allow the use of containers to segregate waste in J-Block versus
requiring the use of separate igloos or isolating areas of the igloos. This PMN was reviewed
and accepted by the Department on May 8, 2007.

Permit Modification Requests (PMRs) for the UMCDF
Submitted:

s  On April 12, 2007, the UMCDF submitted PMR UMCDF-07-001-WAP(2), “Waste Analysis
Plan Changes.” This Class 2 PMR proposes numerous revisions to the Waste Analysis Plan
(WAP), most designed to lessen the sampling and analysis burden imposed by the current
WAP on the Permittees by relying much more on process knowledge and data from other
stockpile sites to determine if a waste is agent-free and if furnace feed limitations, especially
for metals, are being complied with. The public comment period closed on June 11, 2007.
The Department is reviewing the public comments from the Confederated Tribes of the
Umatilla Indian Reservation (CTUIR) and Morrow County. Ms. Karyn Jones of GASP
requested, and was granted, a two-week extension to file comments from GASP.

e OnMay 17, 2007, the UMCDF submitted the Class 2 PMR UMCDE-(07-024-CONT(2),
“Annual Review and Revision of the Contingency Plan.”” This PMR was submitted to remove
unnecessary information from the Contingency Plan (information not specifically required by
state or federal regulations). The public comment period is open until July 14, 2007,

e The UMCDF submitted two Class 1 PMNs from April 12 to June 10, 2007: UMCDF-07-
020-MISC(IN), “Miscellaneous As-Built Changes,” on April 26, 2007, and UMCDF-07-026-
MISC(IN), “Toxic Cubicle Sump Management,” on May 15, 2007.

Approved:
e The Class 1 PMR UMCDE-07-015-WAST(1R), “Conversion of Toxic Maintenance Area
(TMA) Room 12-177 for Carbon Change Out” was approved with changes on May 3, 2007.

® The Class 1 PMR UMCDF-07-023-LIC(1R), “LIC2 Operational Parameter Changes” was
approved on May 15, 2007.
* The Department completed its review and accepted four Class 1 PMNs:
UMCDF-07-003-MDB(1N), Hot Water Pressure Washers As-Built;
UMCDE-07-004-PAS(1IN), NOx Monitoring Changes As-Built,
UMCDF-07-016-MISC(1N), Redline Annual Update for Furnaces,
UMCDE-07-021-LIC(IN), LIC2 Alarm & Interlock Matrix Update; and
UMCDE-07-026-MISC(1IN), Toxic Cubicle Sump Management.
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In addition to the two Class 2 PMRs submitted during this period, the following PMRs are under
department review.

s The public comment period for PMR UMCDF-07-019-PFES(2), “PFS Carbon Change-Out
Conditions,” closed on May 29, 2007. The Department received three public comments
during the comment period (from the CTUIR, Morrow County, and GASP). This Class 2
PMR proposes to remove the requirement that the carbon in the Pollution Abatement
Systems Carbon Filter Systems (PES) be changed out prior to the start of a new agent
campaign. The CTUIR did not object to the PMR, provided certain conditions (especially
agent-monitoring before and after the filter units) were met. Morrow County and GASP both
objected to the proposed change.

¢ The public comment period for the Class 2 PMR UMCDF-07-014-MPF(2), “Metal Parts
Furnace (MPF) Discharge Airlock (DAL} Low-Temperature Monitoring Changes” closed on
April 23, 2007. The Department received four public comments from CTUIR, GASP,
Morrow County, and Umatilla County. All four commenters were opposed to the PMR’s
proposal to eliminate the requirement to conduct low-temperature agent monitoring of the
MPF DAL when processing secondary waste. The decision deadline for this PMR has been
extended to August 17, 2007.

¢ The public comment period for the Class 2 PMR UMCDF-07-005-MISC(2}, “Condition
IL.M-Liability Insurance Requirement Changes” closed on April 2, 2007. The Department
received three public comments during the comment period (from CTUIR, Morrow County,
and GASP), and one comment (from Umatiila County) after the close of the comment period.
All of the commenters opposed the request to eliminate the permit condition imposed by the
EQC in 1998 requiring Washington Demilitarization Company to maintain more than the
minimum amount of insurance coverage specified by regulation. The decision date on this
PMR has been extended to July 30, 2007.

¢ The public comment period for PMR UMCDF-06-049-MON(2), “Multiagent Monitoring for
GB/VX Operations” closed on February 26, 2007. This Class 2 PMR proposes changes to
support air monitoring for both GB and VX chemical agents. The Department requested
additional information from the UMCDF to support the request, to include review and
approval of the proposed agent monitoring schemes by the Centers for Disease Control (the
CDC is a designated “independent oversight agency” for chemical agent monitoring issues).
One public comment was received from the CTUIR. The decision deadline for this PMR
was extended to July 13, 2007.

* The public comment period for PMR UMCDF-07-006-DFS(3TA), “Minimum Temperature
Limit Change on the Deactivation Furnace System” closed on March 19, 2007. The
Department received one public comment from the CTUIR objecting to the proposed change
unless additional supporting data could be provided. This Class 3 PMR proposes to change
the minimum automatic waste feed cut-off temperature setpoint on the Deactivation Furnace
System (DES) from 1,000°F to 950°F during the treatment of projectile bursters. The
Department expects to make a decision on this PMR by July 15, 2007,

DEQ Item No. 07-0957 (92.01) Page 3 Date Prepared: June 11, 2007
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e There are two additional Class 3 PMRs under review: UMCDF-06-010-CMP(3),

“Comprehensive Monitoring Program Sampling and Analysis Changes,”” and
UMCDF-05-034-WAST(3), “Deletion of the Dunnage Incinerator and Addition of the
Carbon Micronization System.” The review of both these PMRs has been put on temporary
hold due to higher priority PMRs in process.

e The Class 1 PMR UMCDF-07-017-WAST(1R), “VX/HD Scrap Metal Recycling,” is under
review.

Permit Modification Requests Withdrawn by the Permitiees:

s The UMCDF withdrew PMR UMCDE-07-009-HVC(2), “MDB Carbon Filter System Agent
Changeover Conditions,” on May 30, 2007. This Class 2 PMR proposed to eliminate the
requirement to replace the carbon in MDB filters before the start of the VX agent processing
campaign and to modify the chemical agent monitoring scheme for the filter units.

s The UMCDF withdrew the Class 1 Permit Modification Request (PMR) UMCDF-07-018-
HVC(IR), “MDB HVC Single-Point Monitoring,” on May 30, 2007.

Significant Events at Other Demilitarization Facilities
Anniston Chemical Agent Disposal Facility (ANCDF), Alabama
The ANCDF received its first shipment of VX 155 mm artillery projectiles on June 3, 2007, after

a three-month shutdown to reconfigure the facility from rocket to projectile processing. As of
June 11, 2007, the ANCDF has processed 454 VX projectiles (out of the original 139,581).

Newport Chemical Agent Disposal Facility (NECDF), Indiana

As of March 20, 2007, the NECDF has neutralized 1,361,676 pounds (161,341 gallons) of VX
(approximately 54% of the original Newport stockpile). On April 16, 2007, the NECDF began
shipment of the hydrolysate (previously being stored on site in containers) to Veolia
Environmental Services in Port Arthur, Texas, for disposal by incineration. On May 8, 2007, the
Sierra Club, the Chemical Weapons Working Group, and others filed a Complaint with the U.S.
District Court in Indiana alleging that the shipments are an imminent hazard and violate
numerous state and federal laws, including the prohibition of interstate transportation of
chemical warfare agents. See the Complaint at http://www.cwwg.org/Complaint05.08.07.pdf.

Pine Bluff Chemical Agent Disposal Facility (PBCDF), Arkansas

The PBCDF resumed GB rocket processing on May 8, 2007, after an extended maintenance
shutdown of the Deactivation Furnace System that began on March 24, 2007. On May 19, 2007,
the PBCDF destroyed the last of its 90,409 GB rockets, representing 13% of its original chemical
agent stockpile. The facility is now preparing for the processing of VX rockets and mines,
expected to begin in late 2007.

Tooele Chemical Agent Disposal Facility (TOCDF), Utah
As of May 13, 2007, TOCDF has processed 1,209 ton containers containing HD mustard

(blister) agent, 17% of the HD ton containers stored at the Deseret Chemical Depot. Processing -

continues to be limited to only those ton containers that show a concentration of 1 ppm or less of
mercury contarmnination. Work continues on designing a carbon filtration system that will
provide sufficient flue gas mercury removal to allow the processing of mustard that has been

DEQ Item No. 07-0957 (92.01) Page 4 Date Prepared: June 11, 2007
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determined to have mercury concentrations in excess of 1 ppm. TOCDF has now processed

about 63 % of the original stockpile stored at the Deseret Chemical Depot.

Pueblo Chemical Agent Destruction Pilot Plant (PCAPP), Colorado
Blue Grass Chemical Agent Destruction Pilot Plant (BGCAPP), Kentucky

The design for the Pueblo Chemical Agent Destruction Pilot Plant was declared “final” on
May 10, 2007, by the Bechtel Pueblo Team and the U.S. Department of Defense Program
Manager for Assembled Chemical Weapons Alternatives. Road and fencing work has been

completed at Pueblo, and work continues on site grading and the early phases of construction.

Site preparation and utility installation also continues at the Blue Grass stockpile site.

DEQ Item No, 07-0957 (92.01) Page 5 Date Prepared; June 11, 2007
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Chemical Weapons Destruction Program

Glossary of Acronyms and Terms of ATt

ABCDF — Aberdeen Chemical Agent Disposal Facility, located at the Aberdeen Proving
Grounds in Maryland

ACAMS —- Automatic Continuous Air Monitoring Systerm — the chemical agent
monitoring instruments used by the Army to provide low-level, near real time analysis of
chemical agent levels in the air

ANCDF - Anniston Chemical Agent Disposal Facility, located at Anniston Army Depot
in Alabama

ATB — agent trial burn — test burns on incinerators to demonstrate compliance with
emission limits and other permit conditions

AWEFCO instrument— Automatic Waste Feed Cutoff — an instrument that monitors key
operating parameters of a high temperature incinerator and automatically shuts off waste
feed to the incinerator if prescribed operating limits are exceeded

BGCA — Blue Grass Chemical Activity, located at the Blue Grass Army Depot in
Kentucky

BRA — Brine Reduction Area — the hazardous waste treatment unit that uses steam
evaporators and drum dryers to convert the salt solution (brine) generated from pollution
abatement systems on the incinerators into a dry salt that is shipped off-site to a
hazardous waste landfill for disposal

CAC - Chemical Demilitarization Citizens Advisory Commission — the nine member
group appointed by the Governor to receive information and briefings and provide input
and express concerns to the U.S. Army regarding the Army’s ongoing program for
disposal of chemical agents and munitions — each state with a chemical weapons storage
facility has its own CAC — in Oregon the DEQ’s Chemical Demilitarization Program
Administrator and the Oregon CSEPP Manager serve on the CAC as non-voting
members

CAMDS -~ Chemical Agent Munitions Disposal System — the former research and
development facility for chemical weapons processing, located at the Deseret Chemical
Depot in Utah

CDC - Centers for Disease Control and Prevention — a federal agency that provides
oversight and technical assistance to the U.S. Army related to chemical agent monitoring,
laboratory operations, and safety issues at chemical agent disposal facilities (Website:
http://www.cdc.gov/nceh/demil/)
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CMA —U.8. Army’s Chemical Materials Agency, the agency responsible for chemical

weapons destruction (website! hifp.//www.cma.army.mil/)

CMS — carbon micronization system — a new treatment system that is proposed to be used
in conjunction with the deactivation furnace system to process spent carbon generated at
UMCDF during facility operations — the CMS would pulverize the spent carbon and then
inject the powder into the deactivation furnace system for thermal treatment to destroy
residual chemical agent adsorbed onto the carbon

. CSEPP — Chemical Stockpile Emergency Preparedness Program — the national program
that provides resources for local officials (including emergency first responders) to
provide protection to people living and working in proximity to chemical weapons
storage facilities and to respond to emergencies in the event of an off-post release of
chemical warfare agents (Website: http://csepp.net/)

CWWG - Chemical Weapons Working Group, an international organization opposed to
incineration as a technology for chemical weapons destruction and a proponent of
alternative technologies, such as chemical neutralization (Website:
htip://www.cwwg.org/)

DAAMS - Depot Area Air Monitoring System — the system that is utilized for perimeter
air monitoring at chemical weapons depots and to confirm or refute ACAMS readings at
chemical agent disposal facilities — samples are collected in tubes of sorbent materials
and taken to a laboratory for analysis by gas chromatography

DCD - Deseret Chemical Depot — the chemical weapons depot located in Utah

DFS — deactivation furnace system — a high temperature incinerator (rotary kiln with
afterburner) used to destroy rockets and conventional explosives (e.g., fuses and bursters)
from chemical weapons

DPE — demilitarization protective ensemble — the fully-encapsulated personal protective
suits with supplied air that are worn by workers in areas with high levels of agent
contamination

DUN - dunnage incinerator — high temperature incinerator included in the original
UMCDF design and intended to treat secondary process wastes generated from munitions
destruction activities — this incinerator was never constructed at UMCDF

ECR — Explosive Containment Room —~ UMCDF has two ECRs used to process
explosively configured munitions. ECRs are designed with reinforced walls, fire
suppression systems, pressure sensors, and automatic fire dampers to detect and contain
explosions and/or fire that might occur during munitions processing
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EONC - Enhanced Onsite Container — Specialized vessel used for the transport of

munitions and bulk ifems from UNCD to UMCDF and for the interim storage of those
items in the UMCDF Container Handling Building until they are unpacked for processing

G.A.S.P. — a Hermiston-based anti-incineration environmental group that has filed

multiple lawsuits in opposition to the use of incineration technology for the destruction of

chemical weapons at the Umatilla Chemical Depot — G.A.S.P. is a member of the
Chemical Weapons Working Group

GB - the nerve agent sarin

HD - the blister agent mustard

HVAC - heating, ventilation, and air conditioning
HW — hazardous waste

I-Block — the area of storage igloos where ton containers of mustard agent are stored at
UMCD

10D — integrated operations demonstration — part of the Operational Readiness Review
process when UMCDF demonstrates the full functionality of equipment and operators
prior to the start of a new agent or munition campaign.

JACADS — Johnston Atoll Chemical Agent Disposal System, the prototype chemical
agent disposal facility located on the Johnston Atoll in the Pacific Ocean (now closed and
dismantled)

J-Block — the area of storage igloos where secondary wastes generated from chemical
weapons destruction are stored at UMCD

K-Block — the area of storage igloos where chemical weapons are stored at UMCD

LIC1 & LIC2 - liquid incinerators #1 & #2 - high temperature incinerators (liquid
injection with afterburner) used to destroy liquid chemical agents

MDB — munitions demilitarization building — the building that houses all of the
incinerators and chemical agent processing systems. The MDB has a cascaded air
filtration system that keeps the building under a constant negative pressure to prevent the
escape of agent vapor. All air from inside the MDB travels through a series of carbon
filters to ensure it is clean before it is released to the atmosphere.

MPF - metal parts furnace — high temperature incinerator (roller hearth with afterburner)
used to destroy secondary wastes and for final decontamination of metal parts and
drained munitions bodies
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4 IN THE CIRCUIT COURT OF THE STATE OF OREGON
5 FOR THE COUNTY OF MULTNOMAH
6 GASP, eral Case No. 9708-06159
7 Petitioners,
STIPULATED
8 v GENERAL JUDGMENT
9 ENVIRONMENTAL QUALITY
‘o COMMISSION, et af ,
. Respondents, Received
r
and '
12 JUN 13 200
UNITED STATES ARMY, and i
13 WASHINGTON DEMILITARIZATION bl
14 COMPANY, [ Jopartment of Justice - Trial Division |
s Intervenor-Respondents.
16 Petitioners have brought a Petition for Review against the State of Oregon Environmental

17 Quality Co:ﬁmission ("EQC™) and the State of Oregon Department of Environmental Quality

18 ("DEQ") to require that Air Contaminant Discharge Permit #25-004 (“*ACDP") issued by DEQ

19 and Hazardous Waste Permit LD. No. OR6 213 820 817 (“HWP*) issued by EQC be reversed

20  and or remanded; and

22 The United States Army (“Army™) and Washington Demilitarization Company (“WDC"),

23 both named permitees on these permits, having intervened as intervenor-respondents

24 and joined the state in opposing the Petition for Review; and

26 This Court having dismissed the petition for review as to the ACDP by Order dated June

Page I - GENERAL JUDGMENT

Wasren & Wotkins
B34 SW 1* Avenue, Suite 30
Portland, OR 97206
Voice 503 228 6635 7 Fax
503228 7049
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This Court having issued its Opinion and Order dated April 17, 2007 granting in part and

denying in part the petition as to the HWP,

It is ADJUDGED that the OREGON EQC’S determinations made pursuant to ORS
466.055 as to whether the Umatilla Chemical Agency Disposal Facility uses the best available
technology and has no major adverse impact on public health or the environment in regard to (a)
destruction of any mustard in any ton container that contains significantly higher mercury levels
than previously reported; (b) the destruction of hazardous waste originally intended for the
dunnage incinerator; and (¢) the role of PFS carbon filters; are remanded to the State of Oregon
Environmental Quality Commission for consideration and further proceedings consistent with

the court's opinion of April 17, 2007.

The petition regarding the HWP is granted in regard to the above referenced findings that

are remanded to the EQC. The petition regarding the HWP is otherwise denied.

DATED this day of June, 2007.

Michael H. Marcus
Circuit Court Judge

Submitted by: Stuart A. Sugarman
Of Attorneys for Petitioners GASP e af

Marc Abrams A { g
Senior Assistant Attorney'General
Of Attomeys for Respondents DEQ and EQC

Page 2- GENERAL JUDGMENT

Wirren & Watkins
838 SW 1Y Avenae, Suite 560
Porthand, OR 97206
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503 228 1019



CERTIFICATE OF SERVICE
The undersigned hereby certifies that a true and correct copy of the
tforegoing Stipulated General Judgment was served on the following parties,
this 11" day of June, 2007, by electronic mail, and no later than the 12" day
of June, 2007 by first class mail:
TOM E. LINDLEY
Perkins Coie LLP

1120 NW Couch 10" Floor
Portland, OR 97209

Marc Abrams Attorney for Intervenor
Sr. Assistant Attorney General Washington Demilitarization
1162 Court St. NE Company

Salem, OR 97301
Attorney for Respondents

ROBERT H. FOSTER

U.S. Departiment of Justice
Environmental Defense Section
1961 Stout Street 8" Floor
Denver, CO 80294

Attorney for Intervenor

United States Army

Stuart A. Sugarman
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THEODORE R. KULONGOSKI
Gavernor

Governor Kulongoski’s Strategies for Meeting Water Needs
in the Columbia Basin

Key Premise

There are significant water supply issues
throughout areas of Oregon, none more severe
than in parts of Umatilla and Morrow Counties.
We've seen significant ground water declines
throughout these counties (over 400 feet in some
wells), and the Water Resources Depariment
(WRD) has instituted restrictions on ground water
use, with impacts on farms, people and economic
vitality. 1 am committed to helping to resoive this
impoertant set of problems.

‘What are the Unmet Water Needs in
Eastern Oregon?

These unmet water needs include the following
high priorifies:

WRD estimates that unmet water needs in
Eastern Oregon total over 330,000 acre-feet (af}
annually. Demand varies seasonally with peak
unmet demands reaching about 845 cublc feet per
second (cfs) of water in July. This estimate
includes water to meet pending applications
requesting new uses of Columbia River water.
There is also & significant need to replace ground
waler in critical and restricted ground water areas
that cover almost 800 square miles of the Umatllia
Basin. Specific needs include:

1) Replacement water for ground water rights
appropriating water from Umatilia Critical
Ground Water Areas
» Majority of ground water rights in the

Umatilia critical areas not fully satisfied. -
» Includes restoring krrigation to 57,000
_ acres that have been curtailed.
» |ncludes 42 cfs of non-irrigation uses such
as municipal and industrial uses.

2) Confederated Tribes of the Umatilla Indian

Reservation {(CTUIR)}

» Claims federal reserved water rights to
fulfill the primary purposes of their
reservation.

+  Quantity of these claims is undetermined

» Oregon Water Resources Department
has reserved 75,000 acre feet of water for
CTUIR in the Umatilla Basin.

3} Pending surface water applications for the
mainstem Columbia River and fora
hydraulically connected ground water

- application:

«  Six pending applications

» Includes about 13,000 primary acres and
10,500 supplemental acres for irrigation
use during the irrigation season

+ Includes 78 cfs for non-irrigation uses
(primarily municipal and quasi-municipal
uses) for year round uses of water

Why Don’t We Just Turn

to the Columbia for Additional Supply?
Oregon has ot been issuing new water rights
from the mainstem Columbia during the growing

‘season for a number of years, largely due to flow

targets established from Aprit 15 - September 30
to protect threatened and endangered fish. While
there is potential for additional withdrawats of
winter flows, summer withdrawals without
appropriate mitjgation are a problem. Not only
would such withdrawals negatively affect already
imperiled fish populations, they would very likely .
precipitate new litigation under the Endangered
Species Act. Moreover, they would set the stage
for our neighbor states who share the Columbia
River system to begin allowing new uses without
adequate mitigation. This would resultin a
modern-day water war among the states who
have worked hard to balance flows for fish, power,
irrigation and biclogical benefits. :

What Are My Strategies for Addressing
the Need for Additional Supply?

1 am implementing several strategies to secure
additional water resources for Eastern Oregon.
The cornerstone for these strategies is the
Oregon Water Supply and Conservation Initiative
and creation of a Statewide Water Development
Task Force.
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The State of Cregon has also joined the Westland
lrigation District and Confederated Tribes of the
Umatila Indian Reservation in a joint effort to
address mulliple water issues in the Umatilla
Basin. A key part of my Initiative was recently
approved and committed to by Secretary of the
Interior, Dirk Kempthorne. interior and the Bureau
of Reclamation will immediately implement a
Water Supply Study for the Umatilla River Basin
which will determine which large water
development projects are needed to provide new
water for irrigation development and municipal
supplies, new water to satisfy the needs of the
Confederated Tribes of the Umatilla Indian
Reservation and water to complete the restoration
of the Umatilla River and its renowned salmon
recovery program. | have worked closely with the
Westland Irrigation District and Confederated
Umatilla Tribes to implement this program and the
recent commitment by interior wilt provide
$450,000 to initiate this important program. We
will maximize the benefit to Cregon of this federal
investment by integrating it with my Water Supply
and Conservation Initiative.

i have included funding for the Oragon Water
Supply and Conservation Initiative in my 2007-
2009 recommended budget for the Water
Resources Department. The Initiative is a
significant step to resolving our long-term water
supply needs in the Columbia and elsewhere. The
Initiative would quantify our existing and future
water needs and our opportunities to meet these
needs through above and below ground storage,
conservation, and water reuse. it would also

'~ provide match funding for communities and - -
regions to identify ways to meet their fong term
water needs.

As part of a short term effort to address Columbia
Basin water needs, the WRD and ODFW have
jointly analyzed water available to divert from the
mainstem Columbia during the winter without
negatively affecting fish. Both agencies have
agreed that winter water, totaling nearly. 11 million
acre-feet, is available fo divert and store. The
chailenge is to find adeguate and appropriate
places to store this water.

Immediate Steps I Am Taking

» Assist the Lower Umatilla Critical
Groundwater Area Task Force to provide
alternative water supplies for farms that are
affected by recent over-use of the aquifers.
Also, | am directing the Department of
Environmental Quaiity to work aggressively {o
address water quality issues related to the
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injection of river water from excess winter
fiows into deep underground aquifers.

Fund and complete the Oregon Water Supply
and Conservation Initiative which would
quantify unmet water needs in the Columbia
Basin and statewide and would create a
comprehensive inventory of suitable above
and betow ground storage opportunities.
$900,000 is budgeted.

Create a Statewide Water Development Task
Force to expiore critical water needs and
provide guidance to the Water Supply and
Conservation Initiative. | will ask the State.
Water Resources Commission to work with
me to form a special task force to guide the
tnitiative.

Support amendments to Senate Bill 600, a bill
authorizing the statewide comprehensive
water supply and conservation initiative.
These amendments are recommeanded by the
Confederated Tribes of the Umatilla Indian
Reservation to address targeted water supply
efforts in the Umatilla and Walla Walla River
basins.

Support House Bill 3203 which would create a
lottery backed funding program at the Cregon
Economic and Deveiopment Department for
cost share feasibility studies of storage and
water reuse projects. Amount to be funded:
$5,000,000. .

‘At my urging, the Secretary of the Interior has

implemented a $450,000 study of Phase Wi of
the Umatilla Basin Exchange Project and

other large scale, new.water supply. projects _
~that would address irrigation water needs of

Westland Irrigation Disfrict, water needs of the
Confederated Umatilia Tribes and of the lower
Umatilla Basin and streamfiow restoration for
the Umatilla River.,

" Oregon is a party to the state/federalftribal

coflaberation to deveiop a new biological
opinion for the Federal Columbia River Power
System. As the collaboration explores
improvements o managing the hydrosystem,
| have directed that irrigation uses be fully
protected and, if possible, expanded.

Secure agreements with State of Washington
to a specific quantity of water for Oregon as
part of that state's Columbia River Water
Development Program. Provide policy level
representation from Oregoen to the
Washington Program, including assistance in
working with Department of interior and
Congress.
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Lynn, here are some suggested speaking points for Greg Geist’s heroism

recognition-Also-attached is-detailed information about the incident, just fyi.
Helen

Greg, we understand you took it upon yourself to assist the Portland Police while
you were "off duty"” to track down a subject who was armed and had shot at an
officer. From what we've read of the report describing the incident, your actions
were critical in assisting the police in apprehending the suspect, despite the
danger to your personal safety. We know you were awarded the Police Bureau's
Civilian heroism medal and we'd just like to take this opportunity to acknowledge
your bravery as well. Congratulations.




Text of the award application:

In the evening of March 12, 2007, Portland Police Officer
Robert Wullbrandt, was working patrol in Southeast
Precinct, when he pulled over a black Buick Regal for a
traffic violaticon near the area of Southeast 39th Avenue
and Holgate.

As Officer Wullbrandt was conducting the traffic stop in a
grocery store parking lot, one of three people in the car,
jumped out of the backseat and began to run. The officer
began a foot pursuit, and as he caught up to the subject,
the man turned, aimed a gun and fired at the officer. The
subject continued running toward Southeast Holgate firing
at least one additional round before he ran arocund the
corner and into a nearby apartment complex.

During this violent confrontation, Greg Geist was riding
his motorcycle on 39th Avenue, and was stopped at a red
light, preparing to turn onto Holgate street. Mr. Geist
heard a gunshot and saw a man fall, get up and continue
running as he was being chased by a police officer. It was
at that point, Mr. Geist realized the subject held a semi=-
automatic pistol in his right hand.

As the man continued running in a labored jog, at one
point, Mr. Geist found himself in the dangercus position of
being between the suspect and the officer. But the man
continued to run and reached Holgate, fell, but then got up
again and began to walk slowly, looking over his shoulder
repeatedly at the officer, who had now taken cover behind a
building on the corner of Southeast Holgate and 39th.

Mr. Geist watched as the suspect continued walking on
Holgate and made the decision to turn his motorcycle onto
Holgate and pull into an apartment complex so he could
continue to watch the shooter's progress.

As the suspect continued walking another block and turned
alongside of the apartment building, Mr. Geist began to
lose sight of him. He drove his motorcycle west on Holgate
until he relocated the suspect and saw him walk into the
sliding glass door of an apartment.

Mr. Geist then located responding officers, pointed out the
specific apartment that the suspect had entered and
provided a detailed description of him.



The Portiamd Police Bureau activated itsSpecial—Emergency
Reaction Team {(SERT) and Hostage Negotiation Team, and
evacuated nearby residents. After several hours, Hostage
Negotiators were able to talk the suspect into surrendering
and he was taken into custody without incident. The
suspect, who was wanted on a drug warrant, was charged with
Attempted Aggravated Murder.

Without Mr. Geist's assistance, even with a thorough
canvassing of the area, the dangerous suspect might not
have been apprehended. Mr. Geist's detailed description of
the events and the suspect was a tremendous asset to all
involved.

Mr. Geist had just witnessed a suspect who had demonstrated
a willingness to shoot his gun, but despite this danger,
Mr. Geist continued to follow him with the goal of getting
as much information on his whereabouts to help police.

Mr. Greg Geist should be awarded the Portland Police

Bureau's Civilian Heroism Medal for his actions.

ROSANNE M. SIZER
Chief of Police



State of Oregon
Department of Environmental Quality Memorandum

Date: June 4, 2007

To: Environmental Quality Commission
From: Stephanie Hallock, Director /A M
|
Subject: Agenda Item D, Rule Adoption: Oregon Title V Operating Permit Program: CPI
Fee Increase for Fiscal Year 2008 (July 1, 20607 — June 30, 2008); June 21, 2007

EQC Meeting
Why is this Oregon’s Title V Operating Permit Program contributes to the prevention of air
Important pollution and helps reduce the number of unhealthy air days and the risks from air
toxics. The federal Clean Air Act requires each state’s Title V program to be fully
funded by permit fees.

The Department of Environmental Quality (Department) increases Title V
Operating Permit Fees annually, based on the Consumer Price Index. The proposed
increase to Title V Operating Permit Fees will help cover the reasonable costs of -
the Department in implementing Oregon’s Title V Operating Permit Program.
Failure to adequately fund Oregon’s Title V Operating Permit Program could affect
the Department’s ability to maintain federal approval of the state program.

Department The Department recommends that the Commission:

Recommendation (1) Find that the increased fees in the proposed rule (as presented in Attachment
A) are necessary to cover the reasonable indirect and direct costs of
implementing Oregon’s Title V Operating Permit Program; and

(2} Amend OAR 340-220-0030 through -0050 to increase Oregon’s Title V
Operating Permit Fees by the 2006 Consumer Price Index (CPI) pursvant to

ORS 468A.315(1)(a)}D).
Background and  Title V of the federal Clean Air Act requires each state to develop and implement a
Need for comprehensive operating permit program for major industrial sources of air
Rulemaking pollution. Oregon’s Title V Operating Permit Program was approved by the

Environmental Protection Agency in 1993. The Title V program is to be fully
funded through permit fees; no federal funds are provided.

To help ensure that the funding requirement is met, Oregon law (ORS
468A.315(1)(a)(D)) provides for adjustments to Title V Operating Permit Fees
based on changes in the Consumer Price Index (CPI). Title V permit fees have been
increased each year since 1993 with the exception of 2001, when the program was
adequately funded by the end-of-year fund balance.

In more recent years the CPI (an indicator of inflation in the economy) has not kept
up with increases in the Department’s costs. As a result, revenue has not kept up
with the cost of maintaining staff levels necessary to effectively administer
Oregon’s Title V program.
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Agenda Item D, Rule Adoption:

7 Oregon Title V Operating Permit Progranr:-CPI Fec Inerease for Fiseal Year 2008

June 21, 2007 EQC Meeting
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Effect of Rule

Commission
Authority

Pending legislation (Senate Bill 107), introduced in January 2007, proposes a larger
fee increase beyond the annual CPI adjustment. If passed, that legislation, along
with this and future CPI fee increases, would fully fund the program for two
biennia and help ensure that the Department continues to comply with federal
requirements and maintains federal approval of the program.

The proposed rule amendments increase fees for all Oregon Title V Operating
Permit Program sources. Title V permittees are generally the largest stationary
pollution emission sources in Oregon, including power generation, wood and paper
products, and fiberglass manufacturing facilities. The requirement that a pollution
source have a Title V permit is based on quantity of emissions from a source rather
than size of the business. Smaller sources, such as wood refinishing and fiberglass
reinforced plastic facilities, are also subject to Title V if those sources have the
potential to emit at or above major source emission thresholds. The Department
projects that approximately 123 Oregon sources will be subject to Title V in FY
2008.

The Commission last adopted a Title V CPI increase in June 2006. The increase,
based on the 2005 CPI, was approximately 3.4 percent. The proposed 2006 CPI
increase affects three fee types by approximately 3.2 percent:

» Base Fee: Assessed annually to all sources subject to Title V permitting
regardless of emission quantities.

o FEmission Fee: Assessed annually on assessable emissions from the individual
source,

* Specific Activity Fees: Assessed when a source requests a permit revision;
Specific Activity Fees vary based on the complexity of the requested changes.

Proposed fee changes:
Fee Types From: To:
Base Fee $3,379 $3,488
Emission Fee (per ton) | $39.38 $40.65
Specific Activity Fees:
Permit Revigion
Administrative | $338 $349
Simple $1,352 $1,395
Moderate 1 810,137 | $10,464
Complex $20,273 | $20,927
Ambient Review $2,703 $2,790

The Commission has authority to take this action under ORS 468A.315(1)(a)(D).
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Oregon Title V Operating Permit Program: CPI Fee Increase-for Fiscal Year 2008

June 21, 2007 EQC Meeting
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Stakeholder
Invelvement

Public Comment

Key Issues

Next Steps

Attachments

Available Upon
Request

We did not convene an advisory panel to develop the proposed rule amendments
because we did not identify any policy issues. Title V sources are familiar with the
Department’s authority to increase Title V permit fees by the CP1. The Department
mailed copies of the public notice package to all Title V sources and interested parties.
The public notice package consisted of information on the proposed rule and the
public hearing held on March 20, 2007.

A public comment period extended from February 15, 2007 to March 30, 2007 and
included a public hearing in Portland, Oregon. The Department received oral
testimony from the two people who attended the hearing and received one written
comment. Comments heavily supported adequate funding for the program.
Summaries of the individual comments and the Department’s responses are
provided in Attachment B.

The proposed rule amendments will help the Department cover the costs of
implementing Oregon’s Title V Operating Permit Program in Fiscal Year (FY)
2008 (July 1, 2007 — June 30, 2008). Program costs are projected to rise in FY 2008
due to inflation and increases in personnel service costs. Because the program must
maintain full funding through permit fees, it will be difficult to maintain adequate
staff levels to effectively administer Oregon’s Title V program without this fee
increase. Inadequate funding could jeopardize the Department’s ability to maintain
federal approval of the program.

If adopted by the Commission, the proposed fee increases would become effective
upon filing with the Secretary of State. Invoices for Title V sources reflecting the
fee increase would be mailed in August 2007 with payment due in October 2007,
Because this is a continuation of an existing program, no additional resources or
training will be needed to implement the rule.

Proposed Rule (with amendments shown in redline format).
Summary of Public Comments and Agency Responses
Presiding Officer’s Report on Public Hearings

Relationship to Federal Requirements Questions

Statement of Need and Fiscal and Economic Impact

Land Use Evaluation Statement

HHYO®E

Legal Notice of Hearing and Public Notice Package
Cover Memorandum from Public Notice
Written Comment Received

W
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Agenda Item D, Rule Adoption:

June 21, 2007 EQC Meeting
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Approved:

' Oregon T ifle_VLOpWﬁng—Pennit*ngramr(—lPI—Fee—I—ncreasefor—Fi—sea—i—Y:ear—z(}Qs

Section: &A Q&Q : E LA%

Division: /7

Report Prepared By: Andrea Curtis
Phone: (503) 229-6866
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Attachment A

OREGON ADMINISTRATIVE RULES
Chapter 340, Division 220 - Department of Environmental Quality

OREGON TITLE V OPERATING PERMIT FEES

340-220-0030

Annual Base Fee

The Department will assess an annual base fee of § 3379 3,488 for each source subject to the Oregon
Title V Operating Permit program. The fee covers the period from November 15 of the current calendar
vear to November 14 of the following year.

Stat. Auth.: ORS 468 & 468A
Stats, Implemented: ORS 468 & 468A

340-220-0040

Emission Fec

(1) The Department will assess an emission fee of § 39:38 40.65 per ton to each source subject to the
Oregon Title V Operating Permit Program.

{2) The emission fee will be applied to emissions from the previous calendar year based on the elections
made according to OAR 340-220-0090.

Stat. Auth.: ORS 468 & 468A
Stats. Implemented: ORS 468 & 468A

340-220-0050
Specific Activify Fees
The Department will assess specific activity fees for an Oregon Title V Operating Permit program
source as follows:
(1) Existing Source Permit Revisions:
(a) Administrative* -- § 338 349:
(b) Simple -- $ +352 [,395;
(c) Moderate - § 10137 10,464:
(d) Complex -- § 20:273 20,927,
{2) Ambient Air Monitoring Review -- § 2,703 2,790.
*mncludes revisions specified in OAR 340-218-0150(1) (a) through (g). Other revisions specified in
OAR 340-218-0150 are subject fo simple, moderate or complex revision fees.

Stat. Auth.: ORS 468 & 468A
Stats. Implemented: ORS 468 & 468A

Rules of this Division as last Posted by the SOS 12/20/2006
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Attachment B

Summary of Public Comment and Agency Response

Title of Rulemaking: Oregon Title V Operating Permit Pregram: CP| Fee Increase for Fiscal Year 2008

Prepared by: Andrea Curtis Date: 4/3/2007

Comment period

The public comment period opened on February 15, 2007 and closed at 5:00 p.m.
on March 30, 2007. DEQ held the following public hearing:

March 20, 2007; 6:00 p.m.

Multnomah County Central Library, Meeting Room
801 SW Tenth Avenue

Portland, OR 97205

2 attended and 2 testified

One written comment was submitted by electronic mail and oral testimony was
provided by the two people that attended the public hearing.

Organization of
comments and
responses

Summaries of the individual comments and the Department’s responses are
provided below. Comments are summarized in categories. The person(s} who
provided each comment is referenced by number following the comment. A list of
commenters and their reference numbers follows the summary of comments and
responses.

Explanation of
acronyms used in
this document

CAA = Clean Air Act

CPI = Consumer Price Index

DEQ = Depariment of Environmental Quality

EPA = Environmental Protection Agency

NEDC = Northwest Environmental Defense Center
ORS = Oregon Revised Statute

Summary of Comments and Agency Responses

1. Support for
funding

e We submit these comments in support of the proposed Tille V permit fee
increases. (3)

» We favor adequate funding of the Title V program. {1, 2}

Response

DEQ appreciates support for the proposed Titfe V permit fee increases and
adequate funding of Oregon’s Title V program.

2. Program funding

« Current Title V funding in Oregon is perhaps below statutory requirements for
adequate funding of the program. (2}

« The CPIlisn’t going to be enough {o adequately fund the program between now
and 2009, when the proposal before the legislature for the larger fee increase is
implemented. (1, 2)

+ The stated purposes of Oregon's Title V program are to comply with federal
requirements and retain control over the program, as well as to:

Provide adequate resources to fully cover the costs of DEQ to develop
and administer an approvable federal operating permit program in
accordance with the Clean Air Act, including costs of permitting,
compliance, rule development, emission inventorying, menitoring and
medeling and related activities. ORS 468A.305(4). (3)

o DEQ has a statutory obligétion {o “provide adequate resources” for the
program, which NEDC does not believe is currently being fulfiled. DEQ should
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push-for-fees-which-would-aliow-the-program-torun-effectively-and-the EQE———
should altow for the permit fee increases. (3)

Response | Under the federal CAA, the entire cost of Oregon’s Title V program must be
funded through Title V permit fees. The Environmental Quality Commission has
established a fee schedule for Oregon’s Title V permit fees as required by ORS
468A.315. ORS 468A.315 expressly provides for adjustment of these fees based
on the CP! fo help ensure the funding requirement is met. The CPl is an indicator
of inflation in the economy, but it has not kept up with increases in DEQ's costs.
Even with annual CPI adjustments to Title V permit fees, current program revenue
is not adequate fo maintain staff levels DEQ deems necessary to effectively
administer Oregon’s Title V program.

To address the problem of inadequate funding of Oregon’s Title V program, DEQ
is working to improve program efficiency by eliminating duplication and outdated
requirements. In addition, pending legisiation (Senate Bill 107}, introduced in
January 2007, proposes a larger fee increase, beyond the annual CPI adjusiment,
If passed, that legislation would facilifate full funding of the program and help
ensure DEQ continues to comply with federal requirements and maintains federal
approval of the program. More information on the legisfative policy package is
available by confacting DEQ.

3. Program authority [ « Oregon might lose its discretion in the Title V program. | would not like o see
the permitting discretion given back to EPA. (2)

+ Should the program continue to be under-funded, Oregon faces the prospect of
relinquishing the authority to implement the Title V program in Oregon to the
federal government, thereby stripping Oregon of any discretion in the permitting
process. See 42 U.S5.C. §§7413(2) & 7661a(i}. This is a legitimate concern
especially considering the EPA's increasing interest in creating consistent
implementation of the CAA naticnwide. (3)

» According to a March 9, 2005 EPA Inspector General's Report evaluating the
Title V program, though EPA's oversight has improved, more oversight is
recommended. See Report No, 2005-P-00010. If the State of Oregon wants to
maintain control of air quality in the state, the Title V program should be
adequately funded as required by state and federal law. (3)

Response | Although inadequate funding could affect Oregon’s ability to maintain federal
approval of Oregon’s Title V program, DEQ has informed the EPA that pending
legistation (Senate Bill 107), introduced in January 2007, proposes a farger fee
increase beyond the annual CPI adjustment. The proposed fee increase would
facifitate full funding of the program and help ensure DEQ continues to comply
with federal requirements and maintains federal approval of the program. More
information on the legisiative policy package is available by contacting DEQ.

4. Program « Oregon currently faces considerable air quality challenges. Examples of
elements these challenges include periodic high levels of ozone in downtown Porttand
and nonatftainment status for PM10 in the Eugene/Springfield Urban Growth
Area and the Oakridge Urban Growth Boundary. Under-funding the Title V
permitting program only exacerbates such problems. In order to avoid further
air quality degradation, all elements of the Title V program must be given due
attention including permitting, monitoring, enforcement, emission inventorying,
and other activities required by state and federal law. (3}

s The statute requires more than just issuing the permits and issuing them in a
timely manner. it also requires emissions and ambient monitoring, preparing
inventories and tracking emissions, and adequate enforcement of all the Title
V requirements. (1, 2)
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»—The DEQ-is-currently-experiencingabacklog-of Htle- V-permits-the-first-one-in

DEQ's history. (1, 2)

Response

o Maintaining clean air is the goal of DEQ’s air qualily programs. Among other
things, an effective Title V program helps reduce the number of unhealthy air
days and the risks from air foxics.

» Although current program revenue is not adequate fo maintain staff levels
DEQ deems necessary to effectively administer Qregon’s Title V program,
pending legislation (Senate Bill 107), infroduced in January 2007, proposes a
farger fee increase beyond the annual CPI adjustment. The proposed fee
increase would provide funding needed to administer alf elements of the
program. More information on the legislative policy package is available by
contacting DEQ.

There is currently a 25% backiog on permit renewals. The annual CP/f
adjustment and the legislative proposal for a larger fee increase would allow
DEQ to address the permit backlog. To minimize the impact of the backiog on
permittees, DEQ is working to improve program efficiency by eliminating
duplication and outdated requirements, giving priority to new and modified
permits and allowing existing permits to expire.

5. Staff

According to several documents, including a 2005-2007 Title V workload analysis,
the Ajr Quality Division has been operating with several fewer staff than needed to
run an efficient Title V program. Aftachment B to Proposed Rule Change states
an page 4 that "[e]ven with the proposed fee increases, the Department will be
operating below minimum Title V staff levels.” Given the shortcomings in funding
for Title V program staff, and that the only allowed source of funding for this
program are the fees in question, the solution posed seems only logical. (3)

Response

DEQ was forced fo reduce staffing to two positions below the minimum levels
DEQ deems necessary to effectively administer the Title V program during the
2005-2007 biennium. The proposed CFP! fee increase will help pay for the costs of
Oregon’s Title V program in Fiscal Year 2008, however, pending legisiation
{Senate Bill 107), introduced in January 2007, proposes a larger fee increase
beyond the annual CPI adjustment, which would provide funding needed to
maintain adequate staff levels. Program staffing requests are subject to policy
package no. 112. More information on the legislative policy packages is available
by contacting the DEQ.

6. State

comparison

+ The fee increase requested is not exorbitant, and the resulting fees are not out
of line with other states’ fees. Other measures also indicate that Oregon falls in
the average range for Title V funding. According to a sample of several states
done by the DEQ and shown in a presentation to Associated Oregon
Iindustries, the average permits per permit writer and inspector is 10, while
Oregon's ratio is 9.5. (3)

Response

e The proposed rulemaking would increase fees by approximately 3.2%.

» A multi-state comparison demonstrated that Oregon’s Title V permit fees are
not out of line with other states’ fees. However, in the multi-state comparison
on number of permits per permit writer and inspector, Oregon’s data were
based on DEQ having adequate staff levels for administering Oregon’s Title V
program. The 9.5 ratio does not accurately reflect the current number of DEQ
permit writers and inspectors. DEQ is currently operating below adequate staff
levels DEQ deems necessary to effectively administer Oregon’s Title V

prograrm.
s Although DEQ can compare Oregon’s Title V program with other states’

programs, DEQ cannot confirm whether other states’ programs are adequately
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funded,—staffed—orboth:

7. Automatic annual
fee increases

The CAA indicates that this sort of increase may be automatic: “The fee calculated
... shall be increased {consistent with the need to cover reasonable costs ...} in
each year beginning after 1990, by the percentage, if any, [of] the Consumer Price
Index .... 42 U.8.C. §7661a(b}(3){(B){v) (emphasis added). Given that DEQ's
program cost increases have equaled or exceeded the Consumer Price Index in
all but one of the years that DEQ has implemented the Title V program in Oregon,
DEQ should consider making this annual increase automatic. DEQ would then
save the money needed for the annual rulemaking procedures, (3)

Response

DEQ cannot write an atvfomatic fee increase into the rules. In accordance with
ORS 468A.315{1)(a{{D), the fee schedule shall consist of:

An annual increase by the percentage, if any, by which the Consumer
Price Index exceeds the Consumer Price Index for the calendar year 1989
if the commission determines by rule that the increased fee is necessary
to cover all reasonable direct and indirect costs of implementing the

federal operating permit program.

The statute requires EQC approval of CPl fee increases based on the EQC’s
determination of need. However, o save program resources, pending legisiation
(Senate Bill 107}, introduced in January 2007, would amend ORS 468A.315 to
allow DEQ fo propose CPl fee increases every two years rather than every year. If
passed, that legislation would coniinue to provide for adjustment of fees based on
the CPl to help ensure the funding requirement is met, but reduce the frequency in
which rulemaking procedures are needed to implement these adjustments.
Approval of the CPI fee increases would continue fo be based on determination of
need. More information on the pending legislation is available by contaciing DEQ.

8. Revenue
allocation

» Are the fees for the Title V program being only used for Title V or are they
filtering over info other pragrams? (1, 2)

» |s there adequate separation and accounting of the fees? (1, 2)

+ We may use available budget allocation information in submitting written
comments. (1, 2)

Response

» The entire cost of Oregon’s Title V program is funded through permit fees as
required by the CAA. Any outstanding fund balances are refained within the
program and are not transferred info other programs.

o DEC) maintains adequate separation and accounting of Title V program costs
and revenue. Fund balances are built into the Title V budget fo assure the
program is funded between fee collection cycles.

« DEQ provided budget allocation information to the requesting parties.

9. Public
invalvement

The Title V program is a valuable tool for public involvement and may be the main
vehicle for the public to be involved in air quality emissions. (1, 2)

Response

DEQ values public involvement in Oregon’s Title V program. The program
provides increased opportunities for the public to take part in determining how the
faw will be carried out. All new permits, renewals, and significant permit
modifications must have a public notice period during which citizens can comment
on the permit action and request a public hearing. Any objections io the proposed
action not otherwise resolved by DEQ can be the basis of a pefition to EPA.
Neighboring states and EPA also have ample opportunity to comment on permit

content,
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Summary of Comments Unrelated to this Rulemaking

This [Multnomah County Central Library] is a nice venue for public hearings. i it's available in the future,

it's a very comfortable venue for people to come to. (1, 2}

List of People Submitting Comments (by Commenter Number)

Environmental Defense Center; and Oregon
Toxics Alliance

Number | Name Organization Submit date
1 Dona Hippert Oregon Toxics Alliance; and Northwest 3/20/2007
Environmental Defense Center {oral)
2 Johannes Epke Northwest Environmental Defense Center 3/20/2007
{oral)
3 Dona Hippert Oregon Center for Environmental Health; 3/30/2007
Johannes Epke Concerned Citizens for Clean Air; Northwest (written)

Attachment B, p. 5 of 5

010



Attachment C

State of Oregon
Department of Environmental Quality Memorandum

Date: March 26, 2007

To: Environmental Quality Commission

From: Sarah Armitage, Air Quality Division

Subject: Presiding Officer's Report for Rulemaking Hearing

Hearing Date and Time: March 20, 2007, beginning at 6:00 p.m.

Hearing Location: Multnomah County Central Library, Meeting Room
801 SW Tenth Avenue
Portland, Oregon 97205

Title of Proposal: Oregon Title V Operating Permit Program: CPI Fee Increase for FY 2008

At 6:00 p.m., with two people in attendance, | informed the audience that I was the presiding
officer and explained procedures for the hearing. I introduced Andrea Curtis, the project lead,
and Gregg Dahmen, a member of DEQ’s Title V Program staff. Andrea gave a brief presentation
of the rulemaking proposal. An informal question and answer session followed her presentation.
I made it clear that the question and answer session was merely an informational session, and
that formal comments would be taken following that discussion.

I convened the rulemaking hearing on the proposal referenced above at 6:10 p.m. I asked the
audience to complete a Registration for Testimony form if they wished to present comments and
advised them that the hearing was being recorded. I informed the audience that I was taking
comments on behalf of the Environmental Quality Commission and that the Commission would
be provided a comment summary. [ informed the audience that the DEQ evaluates all comments
equally, that their comments would be included in the Summary of Comments and Agency
Responses for this rulemaking, and that the deadline for receipt of comments 15 5 p.m. on March
30, 2007.

The two people that attended the hearing turned in Registration for Testimony forms and
provided oral comments. The following is a summary of oral comments received at the hearing.

Summary of Oral Testimony

Dona Hippert, NW Environmental Defense Center; and Oregon Toxics Alliance
Dona stated that she attended the public hearing as a board member for the NW Environmental
Defense Center (NEDC) and the Oregon Toxics Alliance (OTA). As a side note, she stated that
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this is a nice venue for public hearings and that if it’s available in the future, she thinks it’s a
very comfortable venue for people to come to. Dona stated that the NEDC and the OTA are in
the process of writing comments to submit and that these will be more extensive than what she
says tonight. She stated that the NEDC and the OTA favor adequate funding of the Title V
program and think it is a valuable tool for public involvement and may be the main vehicle for
the public to get involved in air quality emissions. Donna stated that she is concerned the
Consumer Price Index isn’t going to be enough to adequately fund the program between now and
2009, when the proposal that’s before the legislature for the larger fee increase is implemented.
She stated she understands DEQ is currently experiencing a backlog of Title V permits, the first
one in DEQ’s history, and that the statute requires more than just issuing the permits and issuing
them in a timely manner - it also requires emissions and ambient monitoring, preparing
inventories and tracking emissions, and adequate enforcement of all the Title V requirements.
She stated that her questions include whether the fees for the Title V program are only being
used for Title V or if they are filtering over into other programs and whether there is adequate
separation and accounting of the fees. She stated that, regarding budget allocations, there is
apparently information available that the NEDC and the OTA can use in submitting written
comments. '

Johannes Epke, NW Environmental Defense Center

Johannes Epke stated that he agrees with comments provided by Dona Hippert. He stated that he
is concerned that current Title V funding in Oregon is perhaps below statutory requirements for
adequate funding of the program, that Oregon might lose its discretion in the Title V program,
and that he would not like to see the permitting discretion given back to EPA.

There was no further testimony. I closed the hearing at 6:40 p.m.
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Attachment D

Oregon-Department-of Environmental-Quality

The Air Quality Division proposes to increase Oregon Title V Operating

Permit fees by approximately 3.2 percent.

Relationship to Federal Requirements

Are there federal requirements that are applicable to this situation? If so, exactly what are
they?

Yes. Title V of the federal Clean Air Act requires each state to develop and
implement a comprehensive operating permit program for major industrial sources of
air pollution. The federal Clean Air Act and EPA rules (40 CFR Part 70) require each
state's Title V program to be fully funded through permit fees.

Are the applicable federal requirements performance based, technology based, or both with
the most stringent controlling?

The applicable federal requirement is not a performance or technology based standard,
rather it is a requirement that each state’s Title V program be fully funded through
permit fees.

Do the applicable federal requirements specifically address the issues that are of concern in
Oregon? Was data or information that would reascnably reflect Oregon’s concern and
situation considered in the federal process that established the federal requirements?

The federal fee requirement assures that sources subject to Title V pay for the
permitting program. The applicable federal requirement does not specifically address
the issues that are of concern in Oregon apart from a need to fully fund the Title V
program with permit fees, which this rulemaking attempts to address with an
increase in Oregon's Title V fees equal to the CPl increase.

Will the proposed requirement improve the ability of the regulated community to comply in a
more cost effective way by clarifying confusing or potentially conflicting requirements (within
or cross-media), increasing certainty, or preventing or reducing the need for costly retrofit to
meet more stringent requirements later?

Not Applicable

Is there a timing issue which might justify changing the time frame for implementation of
federal requiremenis?

No

Will the proposed requirement assist in establishing and maintaining a reasonable margin for
accommodation of uncertainty and future growth?
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Not Applicable

Does the proposed requirement establish or maintain reasonable equity in the requirements

10.

11.

for various sources? (level the playing field)

Yes. The proposed rulemaking would increase the permit fees for all permitted sources
by a flat percentage.

Would others face increased costs if a more stringent rule is not enacted?

Not applicabie. This rulemaking invoives fee increases, not the adoption of technology
or performance based standards where stringency issues are typicaily raised.

Does the proposed requirement include procedural requirements, reporting or monitoring
requirements that are different from applicable federal requirements? If so, Why? What is
the "compelling reason” for different procedural, reporting or monitoring requirements?

Not Applicable
Is demonstrated technology available to comply with the proposed requirement?
Not Applicable

Will the proposed requirement contribute to the prevention of pollution or address a potential
problem and represent a more cost effective enviranmental gain?

Yes. The Qregon Title V Operating Permit Program contributes to the prevention of
poliution. The proposed rule amendments would help ensure that DEQ has adequate
resources to effectively operate its Title V Operating Permit Program in Fiscal Year
(FY) 2008 (July 1, 2007 — June 30, 2008) and avoid losing federal approval of the
program due o insufficient resources. Oregon's Title V Operating Permit Program
costs are projected to rise in FY 2008 due to inflation and increases in personnel
service costs. The program must maintain full funding through permit fees. Without
this fee increase, it would be difficult fo maintain staff levels needed to operate the
program, and as a result, to maintain federal approval of the program. In other
words, DEQ would have a difficult time issuing Title V permits in a timely fashion,
making periodic compliance determinations, and taking enforcement action when
appropriate.
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Attachment E

regon-Department-of Environmental-Quality

Chapter 340
Proposed Rule Change:

Oregon Title V Operating Permit Program: CPl Fee Increase for FY 2008

Statement of Need and Fiscal and Economic Impact

Rule Caption The Department of Environmental Quality proposes to increase Oregon Title V
Operating Permit fees by approximately 3.2 percent.

Titie of Proposed Oregon Title V Operating Permit Program: CPI| Fee Increase for FY 2008

Rulemaking

Need for the Rule

The Title V Operating Permit organizes into a single document all the air pollution
control requirements which apply to the permit holder. The permit holder has a
responsibility to monitor compliance with the requirements of the permit, keep detailed
records, and submit periodic compliance reports. DEQ has a responsibility to evaluate
the permit application, issue the permit, regularly inspect the permit holder's business,
records, and reports for compliance with the requirements of the permit, and
recommend enforcement actions when permit violations occur.

The federal Clean Air Act requires each state’s Title V operating permit program to be
fully funded through permit fees. To ensure that the funding requirement is met, State
law provides for inflationary adjustments to Oregon’s Title V Operating Permit fees
based on changes in the consumer price index (CP1). The proposed rule amendments
are needed to help DEQ pay for the costs to implement and administer the Oregon
Title V Operating Permit Program in Fiscal Year (FY) 2008 (July 1, 2007 — June 30,
2008). Program costs are projected to rise in FY 2008 due to inflation and increases
in personnel service costs. Without this fee increase, it would be difficult to maintain
staff levels needed to operate the program, and as a resuH, to maintain federal
approval of the program.

According to ORS 468A.315, DEQ must obtain approval from the Environmental
Quality Commission (EQC) to increase Title V Operating Permit fees by the CPI each
year. Rule changes are required to implement the permit fee increases.

Documents Relied
Upon for
Rulemaking

Documents relied upon to provide the basis for this proposal inciude:

1. 2007-2009 Governor's Recommended Budget

2. Fiscal Year 2008 Projected Title V Revenue

3. US Department of Labor Bureau of Statistics Consumer Price Index through
December 2006

4. Federal Clean Air Act Amendments of 1990

5. Oregon Statutes (ORS 468.065, ORS 468A.040, and ORS 468A.315)

Copies of these documents may be reviewed at the Department of Environmental
Quality’s office at 811 S.W. Sixth Avenue, Portland, Oregon.

:| Fiscal and Economic Impact

Overview

| Title V of the federal Clean Air Act requires each state to develop and implement a
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comprehensive operating permit program for major industrial sources of air pollution.
Oregon’s Title V Operating Permit Program is approved by the EPA. Oregon statutes
establish permit fees, including an Annual Base Fee, Emission Fees (per ton,

when a source owner or operator modifies a permit). The federal Clean Air Act
requires each state’s Title V program to be fully funded through permit fees. To ensure
that the funding requirement is met, Oregon statutes provides for inflationary
adjustments to Oregon’s Title V permit fees based on changes in the consumer price
index (CPI).

ORS 183.335({2)(b)(G) requests public comment on whether other options should
be considered for achieving the rule’s substantive goals while reducing negative
economic impact of the rule on business.

Request for Other
Options

Pursuant to ORS 183.335(2){b)(G), DEQ requests public comment on whether
other options should be considered for achieving the rule’s substantive goals
while reducing negative economic impact of the rule on business.

Impacts on the
General Public

DEQ does not anticipate any direct fiscal or econormic impacts from the proposed fee
increases on the general public. The proposed fee increases could indirectly impact
the general public because the fee increases could be passed through by Title V
permit holders, resulting in a slight increase in the costs of products or services provided
by Title V permit holders.

Impacts on Small
Business

(50 or fewer
employees —
ORS183.310(10))

The proposed fee increases will directly impact small businesses required to have a
Title V Operating Permit. The proposed amendments would increase the Title V Base
Fee by $ 109 and the Title V Emission Fee by $ 1.27/on. These fee increases equate
to an annual fee increase of $ 173 for a source that emits 50 tons per year, $ 236 for a
source that emits 100 tons per year, and $ 744 for a source that emits 500 tons per
year. Of small businesses subject to the Title V program, approximately 47% emitted
fewer than 50 tons, approximately 13% emitted between 50 and 100 tons, and
approximately 40% emitted between 100 and 500 tons during the previous emissions
year.

The proposed fee increases could indirectly impact small businesses that do not hold
Title V permits because the fee increases could be passed through by Title V permit
holders, resulting in a slight increase in the costs of products or services provided by
Title V permit holders.

Cost of Compliance
on Small Business
(50 or fewer
employees —
ORS183.310(10))

Typically, Title V operating permits apply only to large
businesses, but applicability is dependent on potential
emission levels rather than business size. Currently, 18
small businesses, such as fiberglass reinforced plastic
manufacturers and smaller wood product and cabinet
making operations, are required to hold Title V operating
permits because their potential emissions exceed Title V
applicability thresholds.

a) The estimated number
of small businesses
subject to the proposed
fee increases

b) The types of
businesses and industries
with small businesses
subject to the proposed
fee increases

See answer to (a) above.

The proposed rule amendments do not establish any
additional reporting, recordkeeping or other administrative
activities.

c) The projected
reporting, recordkeeping
and other administrative
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activities required by small
businesses for
compliance with the

proposed fee increases

d) The equipment, The proposed rule amendments do not require any
supplies, labor, and additional equipment, supplies, labor or increased
increased administration | administration.

required by small
businesses for
compliance with the
proposed fee increases

e) A description of the The Notice of Proposed Rulemaking will be sent {o Title V
manner in which DEQ sources and interested parties on February 15, 2007.
involved small businesses | The March 20, 2007 public hearing provides a forum for
in the development of the | both large and small Title V businesses and interested
proposed fee increases parties to comment on the rule. DEQ has informed
Associated Oregon Industries, a stakeholder
representative, of the proposed fee increases.

Impacts on Large
Business

The proposed fee increases will directly impact large businesses required to have a
Title V Operating Permit. Oregon’s Title V Operating Permit Program affects the
highest emitters of regulated air pollutants in the state. Currently, 105 large businesses
are subject to the Program. Of these sources, approximately 17% emitted fewer than
100 tons, approximately 69% emitted between 100 and 1000 tons, and approximately
14% emitted greater than 1000 tons during the previous emissions year. The
proposed fee increases equate to an annual fee increase of $ 236 for a source that
emits 100 tons per year and $ 1,379 for a source that emits 1000 tons per year.

The proposed fee increases could indirectly impact large businesses that do not hold
Title VV permits because the fee increases could be passed through by Title V permit
holders, resulting in a slight increase in the costs of products or services provided by
Title V permit holders.

Impacts on Local
Government

The proposed fee increases will directly impact local governments required to have a
Title V Operating Permit. According to DEQ’s current understanding, the Coos County
Solid Waste Department and Metro’s St. John’s Landfill are the only local government
agencies required to have Title V Operating Permits. Coos County would pay $
10,724 for FY 2008 as a result of the proposed fee increases, an estimated increase of
$ 338 over current fees; Metro would pay $ 5,683 for FY 2008 as a result of the
proposed fee increases, an estimated increase of $ 180 over current fees. These
projections assume that FY 2008 emissions will be the same as in previous years.

The proposed fee increases could indirectly impact local governments not holding Title
V permits because the fee increases could be passed through by Title V permit
holders, resulting in a slight increase in the costs of products or services provided by
Title V permit holders.

impacts on State
Entities

The proposed fee increases will directly impact state entities required to have a Title V
Operating Permit. According to DEQ’s current understanding, Oregen Siate University
{OSU) and Oregon Health Sciences University (OHSU) are the only state entities
required to have Titie V Operating Permits. OSU would pay $ 6,821 in FY 2008 as a
result of the proposed fee increases, an estimated increase of $ 214 over current fees.
OHSU would pay $ 9,911 in FY 2008 as a result of the proposed fee increases, an
estimated increase of $ 312 over current fees. These projections assume that FY
2008 emissions will be the same as in previous years.

The proposed fee increases could indirectly impact other state entities not holding Title
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V permits because the fee increases could be passed through by Title V permit
holders, resulting in a slight increase in the costs of producis or services provided by
Title V permit holders.

Impacts on DEQ

The Department of Environmental Quality will not incur any additional costs fo
implement the proposed fee increases. Instead, DEQ will gain additional resources o
operate Oregon’s Title V Operating Permit Program. In a Title V work load analysis
conducted for 2005-2007, DEQ determined that staffing could be reduced from 36 to
35 Fuli Time Employees (FTE) without reducing the effectiveness of the Title V
program. However, due to inadequate revenue, staffing in the Title V program was
reduced to 33 FTE for the 2005-2007 biennium. Even with the proposed fee
increases, the Department will be operating below minimum Title V staff levels.

The proposed fee increases could indirectly impact DEQ because the fee increases
could be passed through by Title V permit holders, resulting in a slight increase in the
costs of products or services provided by Title V permit hoiders.

Impacts on other
Agencies

DEQ anticipates that no other agencies will be directly affected by the proposed rule
amendmenis.

The proposed fee increases could indirectly impact other agencies that do not hold
Title V permits because the fee increases could be passed through by Title V permit
holders, resuiting in a slight increase in the costs of products or services provided by
Title V permit holders.

Assumptions

Estimated revenue forecasts and expenditures are based on the assumption that all
facilities subject o Oregon’s Title V Operating Permit Program have been identified,
and that facility emissions will remain af the same level as in previous years. The
Department projects approximately 123 sources will be subject to Title V permitting
and fee requiremnents in FY 2008. :

Housing Costs

The Department has determined that the proposed fee increases may have a negative
impact on the development of a 6,000 square foot parcel and the construction of a
1,200 square foot detached single family dwelling on that parcel if Title V permit
holders providing goods and services for such development and construction pass on
the fee increase through their goods and services. The possible impact appears {o be
minimal. DEQ cannot quantify this impact at this time because the information
available to it does not indicate whether the approximate 3.2% fee increase would be
passed on to consumers and any such estimate would be speculation.

Administrative Rule
Adviscry Committee

An advisory commitiee was not convened to develop the proposed rule amendmenis
because Oregon statutes specifically provide for Title V operating permit fee
increases, continued federal approval of Oregon’s Title V Operating Permit Program
depends upon adequate funding, additional funding is needed to adeguately
administer Oregon’s program, and no palicy issues were identified. The Notice of
Proposed Rulemaking will be distributed to Title V businesses and interested parties in
February 2007.

Prepared by: Andrea Curtis February 5 2007

Name Date
Approved by DEQ Budget Office: {;\ndree Poilock Febru%ry 5, 2007
ane ate
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Attachment F

State of Oregon

DEPARTMENT OF ENVIRONMEN TAL QUALITY

The Air Quality Division proposes to increase Oregon Title V Operating
Permit fees by approximately 3.2 percent.

Land Use Evaluation Statement

1. Explain the purpose of the proposed rules.

The Department proposes to increase Oregon Title V Operating Permit fees by the change in
the 2006 Consumer Price Index, approximately 3.2 percent. These rule amendments are
niecessary fo help DEQ pay for the costs to implement and administer Oregon's Title V
Operating Permit Program in Fiscal Year (FY) 2008 (July 1, 2007 — June 30, 2008). Program
costs are projected {o rise in FY 2008 due to inflation and increases in personnel service costs.
The federal Clean Air Act requires each State’s Title V program to be fully funded through
permit fees. To ensure that the funding requirement is met, State law provides for inflationary
adjustments to Oregon’s Title V permit fees based on changes in the CPL. Without this fee
increase, it would be difficult to staff levels needed to operate Oregon’s Title V Operating Permit
Program, and as a result, to maintain federal approval of the program.

2. Do the proposed rules affect existing rules, programs or activities that are considered
land use programs in the DEQ State Agency Coordination {SAC} Program?

Yes X No

a. If yes, identify existing program/rule/activity:
This proposal amends Oregon Administrative Rules for Oregon Title V Operating Permit fees; see
attachment A, OAR340-220, for proposed rule language. The Oregon Title V program regulates air

emissions from industrial businesses,

b. If yes, do the existing statewide goal compliance and local plan compatibility
procedures adequately cover the proposed rules?

Yes X No (if no, explain):
The proposed rule amendments would be implemented through the Department's existing
stationary source permifting program. An approved Land Use Compatibility Statement is required
from local government before an air permit is issued.
c. If no, apply the following criteria to the proposed rules.
Not applicabie.
3. If the proposed rules have been determined a land use program under 2. above, but are
not subject to existing land use compliance and compatibility procedures, explain the

new procedures the Department wilt use to ensure compliance and compatibility.

Not applicable.
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State of Oregon

Department of Environmental Quality Memorandum
Date: June 6, 2007

To: Environmental Quality Commission Q}D Q@w

From: Stephanie Hallock, Director ’3 @@L |

Subject: Agenda Item E, Informational Item: Follow Up on Implementation of the EQC

Involvement Report and Watch List of Emerging Issues.
June 21, 2007 EQC Meeting

Purpose of Item  In the spring of 2006, the Environmental Quality Commission expressed
a desire to be more actively involved in the high-level policy, planning,
funding and public participation efforts of the Department of
Environmental Quality.

The Department presented a report and recommendations to the
Commission in December of 2006. After a discussion and some
adjustments, the Commission accepted the recommendations and the
Department proceeded with implementation.

The purpose of this agenda item is to evaluate the success of the actions
implemented to date and to acquire the Environmental Quality
Commissioners’ comments and guidance for continuing fo support their
desired level of involvement.

Background The Department produced a final report following the Commissions’
discussion in December of 2006. DEQ staff distributed the report to
Commissioners on March 8, 2007. You will find that report in
Attachment A.

Roles and Responsibilities
The report defines the DEQ and EQC respective roles as follows:

¢ EQC: Provide strategic-level guidance and direction for setting
policies, planning and funding; along with DEQ interact directly
with Oregon citizens; adopt rules; identify vital environmental
issues that warrant EQC study or action; and fulfill the statutory
duties of the Commission, as described in ORS 468.015.

e DEQ Director and Staff: Lead, direct and run the Department of
Environmental Quality, including strategic planning, budget and
legislative agenda development and making policy choices (all
with leadership guidance from and collaboration with the EQC).
Supervise the administrative and operational functions of the
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Agenda Item X, Informational Item: {title] {Note: Try to use same header for attachments}

[date of meeting] EQC Meeting
Page 2 of [number of pages]

Key Issues

Next Steps

EQC
Involvement

Attachments

agency. Interact directly with the citizens of Oregon. Be alert to
vital environmental issues that may warrant EQC study or
action.

Actions

During the December, 2006 discussion with the EQC, the Department
of Environmental Quality committed to a series of actions in the areas
of: 1) public involvement; and 2) the EQC’s involvement in DEQ

direction. The promised actions are described in Attachment A.

Watch List of Emerging Issues

During the course of the EQC Involvement discussion in the fall of
2006 and during the December, 2006, EQC meeting, the
Commissioners articulated their desire fo anticipate and identify
emerging environmental issues that may warrant further exploration,
either because of their importance or their potentially contentious
nature. The resulting Watch List of Emerging Issues is Attachment B to
this report.

1. 'What is the Commissions’ overall evaluation of the actions
implemented to date?

2. Do the actions sufficiently support the level of involvement desired
by the EQC?

3. What changes, if any, are needed in the Watch List of Emerging
Issues? _

4. What is the feasible level of Department action on the Watch List
of Emerging Issues, given funding constraints and other
commitments?

The Department will continue implementing planned actions, and will
return to the EQC in December for the next semi-annual check-in and
evaluation.

The Department seeks Commissioners’ guidance about course changes
needed, if any, to support their desired level of involvement and the
content of the Watch List of Emerging Issues.

A. Final report and action plan for the Environmental Quality

Commission [nvolvement in DEQ’s Direction
B. Watch List of Emerging Issues

C. Summary of Actions Taken to Date

EQCStaffReportInfoltem 8/31/06
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Agenda Item X, Informational Item: [title] {Note: Try to use same header for attachments}
[date of meeting] EQC Meeting
Page 3 of [number of pages]

Approved:

Section: - \}/%éq«{%%’fgggz_/
Division: ,/ Qxﬁ /g c/ézwm\

Report Prepared By: Helen Lottridge

Phone: (503) 229-6725

EQCStaffRepor{infoltem 8/31/06
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Attachment A for Agenda Item E
Environmental Quality Commission Meeting
June 21, 2007

Environmental Quality Commission
Involvement in DEQ’s Direction

“We have a role in deciding the direction of the agency—in a partnership way. It’s like a Swiss
Watch. Every part has its own role, and without all of them, nothing happens. My themes are

teamwork and mission.”

Doralda Dodson, Exvironmental Quality Commissioner

“The Commission has taken a leadership role in approving tougher vehicle emission standards
and in considering a new fish consumption standard. The Commission is improving our
relationship with the Tribes. By seeking information on mercury and toxics, the Commission has
shown that it is more than a figurehead and that it has a broad understanding of these issues

when it comes time to adopt rules.”

Jane Hickman, DEQ Administrator of Compliance and Enforcement

Page l of 8
Revised 6/7/2007

EQC Involvement Report

004



Introduction

Background

in-March-of-2006, the-Environmental-Quality Commission-voiced
a desire to be more actively involved in the high-level policy,
planning, funding and public participation efforts of the
Department of Environmental Quality.

The DEQ welcomes and appreciates the Commission's
increased investment of time and energy, and developed a
proposal to support the preferred level of communication and
involvement.

Stephanie Hallock, Director of DEQ, appointed a four-person
team of DEQ staff to develop and present the proposal. The
members were Helen Lottridge, Greg Aldrich, Nina DeConcini
and Larry McAliister.

On December 15, 2006, during their reguiar meeting, the EQC
discussed the report at length and made several changes and
additions, which are reflected in this final report.

The goals of implementing the processes described in this report
are to articulate the role the Commission plays in the planning,
policy setting, funding and public involvement of the Department
of Environmental Quality, and to describe processes to ensure
successful implementation of the Commission’s selected roles
and responsibilities; to put into practice the Commissioners’
vision of their roles and responsibilities, while being sensitive to
both Commissioners’ time constraints and the agency’s limited
budget.

The Environmental Quality Commission is a five-member citizen
panel appointed by the Governor to serve as DEQ’s policy and
rulemaking board. in addition to adopting rules, the EQC also
establishes policies, issues orders, judges appeals of fines or
other department actions, and appoints the DEQ director. The
EQC adopts rules and standards as it considers necessary and
proper to carry out statutory direction.

in ORS 468.015, the function of the Environmental Quality
Commission are defined as:

“It is the function of the Environmental Quality Commission to
establish the policies for the operation of the Department of
Environmental Quality in a manner consistent with the policies
and purposes of ORS 448.305, 454.010 to 454.040, 454.205 to
454.255, 454.505 to 454.535, 454.605 lo 454.755 and ORS
chaplers 468, 468A and 468B. In addition, the commission shall
perform any other duty vested in it by law. [1973 ¢.835 §4]”

The Commissioners invest considerable time and energy in
volunteer service to the state. Depending on their background
Page 2 of 8
Revised 6/7/2007
EQC Involvement Report

005 .



and professional experience, Commissioners are often able to

Roles and
Responsibilities

offer specific expertise in-various scientific,-policy_and legal
issues. -

We value these contributions, and the agency mission is well
served by making the most of the Commission’s willingness to be
actively engaged.

Based primarily on Commissioner interviews and the needs of
the agency, the roles of the Commission and the DEQ can be
distinguished as follows:

Commission Roles

Provide strategic-fevel guidance and direction for setting policies,
planning and funding; along with DEQ interact directly with
Oregon citizens; adopt rules; identify vital environmental issues
that warrant EQC study or action; and fulfill the statutory duties of
the Commission, as described in ORS 468.015.

In fulfilling all of their roles, the EQC relies heavily on staff
briefings.

Examples of Functions Included in EQC Roles:

1. Setting Policy

* Weighing-in, making decisions on recommendations
submitted by the DEQ

o Delegation of federal programs, e.g., dropping or accepting
programs such as Underground Injection Control

s Hearing and deciding appealed contested cases

Issuing orders

Approving the siting of hazardous waste treatment and

disposal facilities

Making tax credit decisions (approve, modify, deny)

Appointing Director and reviewing performance

Adopting rules

Exploring emerging issues, e.g., mercury standards,

cumulative impact of poilutants

¢ Providing expertise in areas of interest

* Keeping current with the Governor's statewide priorities

2. Public Involvement
¢ Facilitating public hearings during EQC meetings
¢ Hosting, facilitating, officiating and attending public forums:
hearings, town hall meetings, advisory committees
+ Interacting with the legislature: contacting legislators,
answering questions
Speaking at media events
Responding to direct questions from individuals, interest
Page 3 of 8
Revised 6/7/2007
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groups (AOI, environmental groups) and reporters

Scenarios that
May Warrant
EQC Interest or
Involvement

Presenting-awards to-schools, watershed-councils-and-other
groups or attending other community meetings

. Planning
Revising and updating the Strategic Directions
Reviewing the agency performance measures results
Reviewing the Rulemaking Agenda, providing guidance,
determining level of EQC involvement in specific rulemakings
» Discussing areas the EQC wants to spotlight, e.g.,
sustainability in the Strategic Directions
+ |nteracting with the Governor, Tribes, local government and
other agencies about areas of common interest

s ¢ 8 W

4, Funding

» Collaborating with the DEQ, developing, reviewing and
approving budget requests and proposed statutory changes
Adopting program fees proposed in rulemaking
Supporting DEQ budget with the Governor and the
legislature.

» Developing long term funding stability, in collaboration with
DEQ and others

Director and Staff Roles
The roles of the Director and agency staff can be briefly defined
as:

Lead, direct and run the Department of Environmental Quality,
including strategic planning, budget and legislative agenda
development and making policy choices (all with leadership
guidance from and collaboration with the EQC). Supervise the
administrative and operational functions of the agency. Inferact
directly with the citizens of Oregon. Be alert to vital
environmental issues that may warrant EQC study or action.

Environmental Quality Commissioners expressed satisfaction
with the types of issues to which staff alert them, and saw no
reason to define specific criteria. Commissioners have
confidence in staff's judgment and believe that deciding when to
alert or involve them is a matter of common sense and judgment.

As a general guide, staff strongly consider alerting
Commissioners in the scenarios described below;
¢ The last time the permit was up there was high public
interest.
¢ Rulemaking that would affect a particular industry or
facility.
Legislation that would affect an industry or other group
A facility has had a history of complaints and is seeking a

Page 4 of 8
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permit renewal or modification.

»—Siting of a new-facility-invelves PEQ-in-some-way

* Local governments or issues are getting media attention

¢ Legislators have an interest in a particular issue
(significant financial or political issues only)

» Issues that surface as part of a political campaign or
initiative

e We're planning to take enforcement action against

someone in their region (higher profile or significant

political or financial impact)

High interest by media or interest groups in the issue

Emerging issues like mercury or benzene

High profile incident (spill, fish kill, efc...)

Priority of the Governor

* » 0

Actions Public Invoivement
The goal of public dialogue is to increase the public’s confidence
in the basis for regulation, and to involve citizens in
environmental decisions and issues.

1. Continue the Town Hall meetings, with no more than one per
year in any one location, scheduling them around other
planned meetings or activities. Generally, EQC meetings
outside the Portland Metro area will be scheduled to
accommodate a Town Hall meeting.

2. Conduct workshops prior to complex public hearings, like we
are doing for mixing zones. Gather relevant documents and
post them on the Internet.

3. Annually, during review of the Rulemaking Agenda, the EQC
and DEQ will determine which public hearings will include
Commissioner participation, facilitation or presiding officer
functions. The DEQ wil follow up with the Commission during
the rulemaking process to affirm the choices and to schedule
publi¢ hearings.

During the course of the year, there may be other hearings
not related to rules in which the EQC may wish to participate.
DEQ staff will notify Commissioners about important issues
or activities in their particular geographic area.

4. Continue to expand DEQ’s understanding about the best
ways to engage our many audiences by employing the
premise of being fair, open and honest in the way we conduct
our outreach. Depending on the issue, we will employ
different techniques. Public workshops are better suited to
complex issues such as mixing zones. Advisory committees,
public hearings and information sessions may aiso be used,

Page 5 of 8
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in addition to other outreach methods. Where possible and

practical, PEQ-will-invite-one or more EQC members-to
participate.

EQC Involvement in DEQ Direction

5. Atthe EQC’s request or the DEQ'’s recommendation,
Commissioners will hold informal discussions among
themselves, open to the public, about critical environmental
issues likely to appear before the EQC. The purpose of
these discussions will be to explore the issues and to inform
the Commissioners in preparation for future decisions. These
discussions will normally cccur during regular EQC meetings,
or in rare cases, at a special meeting.

6. Strategic Directions update (September — November odd
years):

Although the strategic directions cover five years, conditions
may change during that time that warrant interim updates.
The DEQ Director and Executive Management Team will
determine what revisions are needed to the strategic
directions and prepare a report for Commission consideration
by September of each odd year. This initial report will be a
high-level description of what major changes may be needed
in the Strategic Directions, based on legislative action and
changing circumstances. Following the high-level description
of major changes needed, the DEQ Director and Executive
Management Team commit te work with the EQC, integrating
the Commissioners’ guidance and comments into the new
strategic directions. The Commission will officially adopt the
final revised strategic directions, and DEQ will publish and
distribute the document every odd year, uniess no revisions
are necessary. These collaborations will take place via
discussions at regular Commission meetings and during
retreats, depending on the extent of change needed. Every
five years, the DEQ and the EQC will assess the need for a
major overhaul of the Strategic Directions, beginning in 2011.

7. Performance Measures review (semi-annually, in February
and September, or the EQC meeting closest to these months.

The DEQ will review and discuss performance resuits with
the EQC.

8. Legislative Agenda (budget deveiopment and legislative
concepts:

During November-December of odd years, following the
strategic directions update, the DEQ will consult with the
EQC to recommend and obtain direction and Commissioners’
Page 6of 8
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input on the upcoming legislative agenda and budget

development:

Then, during January-August of even years the DEQ will
develop the budget request and the legislative strategy in
collaboration with the EQC for the upcoming legislative
session. The budget and legislative request will be guided by
the recently-updated strategic directions. The bulk of the
responsibility for developing these products lies with the
DEQ, taking guidance and comment from the EQC.

DEQ will present updates and seek guidance from the EQC
at each meeting scheduled during this timeframe. At the
EQC meeting prior to September 1, the date when the
agency budget request must be submitted, the Chairperson
of the Environmental Quality Commission will officially certify
the DEQ's budget submission. in addition, DEQ will provide
regular updates on budget development and other legislative
matters after the Governor's Recommended Budget is
released and during legislative sessions.

Rulemaking agenda (December each year):

The DEQ’s rulemaking agenda covers a rolling two-year

10.

period and is updated annually. In December of each year,
the DEQ will review the newly-updated rulemaking agenda
with the Commission. During the review, Commissioners will
indicate to the DEQ which rules call for direct involvement of
one or more Commissioners, and suggest what their role(s)
might be. For example, Commissioners may elect to attend
or officiate at public hearings and workshops, or to chair
advisory committees for certain rulemakings. For
controversial rules, additional public hearings might be held
by the EQC fo increase public comment and dialogue.

Commissioners may elect to designate more routine
rulemakings, e.g., housekeeping or adoption of federal
regulations by reference, as eligible for streamiined
processing by the EQC, using a consent agenda or other
similar approach.

Emerging issues (semi-annually in June and December):

During the rulemaking discussion in December of each year
and additionally in June of the following year, the
Commissioners and the DEQ will identify important or
contentious environmental issues to explore further (Watch
List of Emerging Issues). The Commission and the DEQ will
define generally what the exploration of each issue will
consist of, and the DEQ will organize and carry out actions.
Page 7 of 8
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For example, the Commission may desire research, scientific

or-policy-analyses,public-discussions-among-Commissioners

Evaluation of
Actions

or other actions. The DEQ will be responsible for explaining
the associated workload to the Commission, and describing
the feasibility of the undertaking, including impact on staff.

In June and December of 2007, the DEQ will schedule a
discussion during the regular EQC meeting to evaluate the
success of supporting Commissioners’ desired level of
involvement, and also for an informal evaluation of the EQC/DEQ

relationship.

Page 8 of 8
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Attachment B for Agenda Item E
Environmental Quality Commission Meeting
June 21, 2007

Environmental Quality Commission
Watch List of Emerging Environmental Issues
In Alphabetical Order

Informational/policy discussion at December, | Ginsburg

Air Quality Should the DEQ’s PM2.5 standards be more

particulate matter | stringent than federal requirements? 2007 EQC.

standards

Benzene Given the EPA standard for this chemical, what | Informational item October EQC. Ginsburg

standard is right for Oregon?

Should we stop looking at area wide conditions
and instead look at concentrations of Benzene?

Carbon dioxide Carbon cap and trade. Ginsburg
Who is going to certify?
Climate Trust means Oregon knows more about
this than others.
Climate Change What we know about it and what actions Informational item jointly with DOE. Date Ginsburg
are/should/can be taken. TBD
Cumulative What are the effects of multiple pollutants in our
Impacts environment?
Dental amalgam Commission wants to be kept informed. (Possible) informational Item at regular EQC | Aunan/
meeting. No date set. Kiphut
Diesel What are the policy implications of diesel air (Possible) informational Item/Workshop for Ginsburg
Page 1 of 4
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pollution from off-road vehicles and engines? EQC at a regular meeting. No date set.
New technologies for cars, e.g., diesel passenger
cars.
Fish consumption | What study methods are best for gathering the Informational Item and discussion with EQC | Aunan/
study necessary data to decide what the fish in August, 2007 and another informational Baumgartner
consumption level should be? item in October, 2007.
Funding stability If the DEQ cannot rely on historic federal Unknown Mangin
funding levels, what should we be doing about
funding now?
Lean government | Many states are using techniques such as Value | EMT presentation from Bob Zimmerman, Pedersen/Mangin
Stream Mapping, Kaizen and Six Sigma for Deputy Director of Delaware DNR held in
process improvement. What should DEQ March, 2007.
undertake in this area? What role should
computerization play in process improvement? | DEQ is now selecting the first process
improvement project, which will likely be in
the Office of Compliance and Enforcement.
Mixing Zones Are mixing zones the best avenue for (Possible ) Informational Item for EQC. No Aunan
determining compliance for toxics? What are date set.
the ramifications of eliminating them? The EQC
may wish to hear an update on the status of DEQ
work on mixing zones. .
Newburg Pool Deformed fish in Willamette—any new data? Fold into a “State of the Water” discussion at | Aunan/
Actions? regular EQC meeting. Mid-to-late 2008 date Pettit
TBD.
Non-point source 2007 Regional Haze SIP update at December, | Ginsburg
air pollution 2007 EQC meeting.
Researching state-by-state strategies and
Page 2 of 4
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programs for area source emission controls.

Hampton’s three points:

1. What is the difference between area sources
on public health?

2. How comparable is industrial source effect?

3. Are there potential things that could be done,
and how doable are they?

It’s frustrating to be talking about just 1% of the

problem. (During February, 2007 EQC

meeting).

Emphasis on asthma. What opportunities are
available to leverage the link between the
environment and public health? DEQ suggests
an informational presentation by Gail Shibley of
the Health Division and DEQ, including where
we are partnering.

How should DEQ ensure that we make the
connection between environment and public
health?

Ozone Should we be more proactive? Look at more Rulemaking at February, 2007 EQC meeting. | Ginsburg
stringent standards than EPA? _

Pharmaceuticals DEQ and others have efforts completed or Informational update for EQC at regular Aunan
underway to address pharmaceuticals, including | meeting, with ACWA. Date TBD
trace compounds from sewage treatment plants.
Does the EQC desire periodic reports on those
activities and results? ‘

Public Health Commission wants to hear more about what we | The EMT will have a joint meeting (after the | Pedersen/Simons/
could be doing, e.g., on ozone. Chair legislative session) with senior managers in the | Shibley

Health Division to discuss opportunities for
increased collaboration, and then will make a
joint presentation to the EQC.

Page 3 of 4
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Should DEQ look at public health risk by area or
by class, e.g., gas station operators.

Public education with Health?

Health forum on 1) smoke and 2) fish
consumption?

Treated wood and | What options and what ramifications are there to Kiphut
formaldehyde alternatives to importing treated wood products?
Page 4 of 4
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Attachment C for Agenda Item E

Environmental Quality Commission Meeting
June 21, 2007

Summary of Actions Taken to Implement EQC Involvement
Actions

Below is a summary of actions taken between December and June, 2007, as prescribed
in the final report on “Environmental Quality Commission Involvement in DEQ’s
Direction”. Some future actions are also described. The prescribed actions are extracted
directly from the report, and descriptions of actions taken to date follow in a different
typeface.

Public Involvement
The goal of public dialegue is to increase the public’s confidence in the basis for
regulation, and to involve citizens in environmental decisions and issues.

1. Continue the Town Hall meetings with no more than one per year in any one .
location, scheduling them around other planned meetings or activities. Generally,
EQC meetings outside the Portland Metro area will be scheduled to accommeodate a
Town Hall meeting.

Actions Taken:
a. The Environmental Quality Commission hosted a Town Hall meeting in Bend
on Thursday, April 29. About 20 people attended.

2. Conducf workshops prior to complex public hearings, like we are doing for
mixing zones. Gather relevant documents and post them on the Internet.

Actions Taken: )
a. A series of workshops is underway leading up to a review of the fish
consumption rate,

Annually, during review of the Rulemaking Agenda, the EQC and DEQ will determine
which public hearings will include Commissioner participation, facilitation or
presiding officer functions. The DEQ wili follow up with the Commission during the
rulemaking process to affirm the choices and to schedule public hearings.

During the course of the year, there may be other hearings not related to rules in which
the EQC may wish to participate. DEQ staff will notify Commissioners about important
issues or activities in their particular geographic area.

Actions Taken:

The DEQ and the EQC reviewed the Rulemaking Agenda in December of 2006,

Individual Commissioners indicated their interest in specific rulemakings:

a. Lynn Hampton wants to be kept informed about the commercial composting
rule.
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b. The Commissioners all wish to stay involved in rulemaking on beneficial uses of

solid-wastes—There-is-currently-no-rule-underway-on-this-topie; but-the Land

Quality program has a placeholder in effect for future rulemaking,.

¢. Bill Blosser wants to be involved in the turbidity rulemaking. This complex rule
is appropriate for a workshop as described in 2, above.

d. Commissioner Hampton wishes to be kept informed about the Concentrated
Animal Feeding Operation (CAFO) rule, which would be conducted with the
Department of Agriculture and would exclude dry manure operations from
having to apply for a permit.

3. Continue to expand DEQ’s understanding about the best ways to engage our
many audiences by employing the premise of being fair, open and honest in the
way we conduct our outreach. Depending on the issue, we will employ different
techniques. Public workshops are better suited to complex issues such as mixing
zones. Advisory committees, public hearings and information sessions may also be
used, in addition to other outreach methods. Where possible and practical, DEQ will
invite one or more EQC members to participate.

Actions Taken: :

a. No specific actions taken to date. Transition from Nina Deconcini to new
manager in the Office of Communications and Outreach. Nina has accepted an
appointment as Northwest Region Administrator.

EQC Involvement in DEQ Direction
4. Atthe EQC’s request or the DEQ’s recommendation, Commissioners will hold

informal discussions among themselves, open to the public, about critical
environmental issues likely to appear before the EQC. The purpose of these
discussions will be to explore the issues and to inform the Commissioners in
preparation for future decisions. These discussions will normally occur during
regular EQC meetings, or in rare cases, at a special meeting.

Actions Taken:

a. Environmental Quality Commissioners and Barbara Craig, Board of Forestry
member, held an informal discussion about smoke management issues during
the April 20, 2007 EQC meeting. The conversation focused on collaboration
among agencies and the balance between forest health and public health.

5. Strategic Directions update (September -~ November odd years):

Although the sirategic directions cover five years, conditions may change during that
time that warrant interim updates. The DEQ Director and Executive Management
Team will determine what revisions are needed to the strategic directions and
prepare a report for Commission consideration by September of each odd year. This
initial report wilt be a high-level description of what major changes may be needed in
the Strategic Directions, based on legisiative action and changing circumstances.
Following the high-level description of major changes needed, the DEQ Director and
Executive Management Team commit to work with the EQC, integrating the
Commissioners’ guidance and comments into the new strategic directions. The
Commission wil} officially adopt the final revised strategic directions, and DEQ will
publish and distribute the document every odd year, unless no revisions are
necessary. These collaborations wilt take place via discussions at regutar
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Commission meetings and during retreats, depending on the extent of change

—nheeded—Every-five-yearsthe DEQ-and-the-EQG-will-assess-the-need-fora-major
overhaul of the Strategic Directions, beginning in 2011.

Actions Taken:
a. The October, 2007 EQC meeting will include a discussion on strategic direction,
legislative action and updates needed, if any.

Performance Measures review (semi-annually, in February and September, or the
EQC meeting closest to these months.

The DEQ will review and discuss performance results with the EQC.

Actions Taken:

a. The Environmental Quality Commission heard and discussed a report on
external measures during the February 22, 2007 meeting.

b. The DEQ will present the internal measures report at the August, 2007 meeting.

Legislative Agenda (budget development and legislative concepts:

During November-December of odd years, following the strategic directions update,
the DEQ will consult with the EQC to recommend and obtain direction and
Commissioners’ input on the upcoming legislative agenda and budget development.

Then, during January-August of even years the DEQ will develop the budget request
and the legislative strategy in collaboration with the EQC for the upcoming legislative
session. The budget and legislative request will be guided by the recently-updated
strategic directions. The bulk of the responsibility for developing these products lies
with the DEQ, taking guidance and comment from the EQC.

DEQ will present updates and seek guidance from the EQC at each meeting
scheduled during this timeframe. At the EQC meeting prior to September 1, the date
when the agency budget request must be submitted, the Chairperson of the
Environmental Quality Commission will officially certify the DEQ’s budget
submission. In addition, DEQ will provide regular updates on budget development
and other legislative matters after the Governor's Recommended Budget is released
and during legisiative sessions.

Actions Taken:

a. The Environmental Quality Commission participated actively and directly in
developing the agency strategic plan, budget request and legislative program.

b. The DEQ has provided the Commission with a budget and legislative update at
each meeting since the current legislative session opened.

Rulemaking agenda (December each year):

The DEQ’s rulemaking agenda covers a rolling two-year period and is updated
annually. In December of each year, the DEQ wiil review the newly-updated
rulemaking agenda with the Commission. During the review, Commissioners will
indicate to the DEQ which rules call for direct involvement of one or more
Commissicners, and suggest what their role(s) might be. For example,
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Commissioners may elect to attend or officiate at public hearings and workshops, or

to-chair-advisory-committees-for-certain-rulemakings—For-controversiatrules;

additional public hearings might be held by the EQC to increase public comment and
dialogue.

Commissioners may elect to designate more routine rulemakings, e.g.,
housekeeping or adoption of federal regulations by reference, as eligible for
streamlined processing by the EQC, using a consent agenda or other similar
approach.

a. The Commission conducted a thorough review of the Rulemaking Agenda in
December of 2006, and indicated their interest in being involved during the
rulemaking process, as described in 3, above.

b. Commissioner Hampton attended a community meeting in Clatskanie on
January 30 regarding proposed industrial development along the lower
Columbia River. She reported her observations to the other Commissioners
during the February 22, 2007 EQC meeting.

c. Commissioners Hampton and Uherbelau attended a fish consumption woerkshop
in Portland.

Emerging issues (semi-annually in June and December):

During the rulemaking discussion in December of each year and additionally in June
of the following year, the Commissioners and the DEQ will identify important or
contentious environmental issues to explore further (Watch List of Emerging Issues).
The Commission and the DEQ will define generally what the exploration of each
issue will consist of, and the DEQ will organize and carry out actions. For example,
the Commission may desire research, scientific or policy analyses, pubiic
discussions among Commissioners or other actions. The DEQ will be responsible
for explaining the associated workload to the Commission, and describing the
feasibility of the undertaking, including impact on staff.

Actions Taken:
a. The Watch List of Emerging Issues was formed during the December, 2006,
EQC meeting (See Attachment B). Follow up actions to date are:
i. Ozone: The Environmental Quality Commission adopted the Portland-
Vancouver and Salem Ozone Maintenance Plan in February, 2007.
ii. Temperature and Mixing Zones: The Commission updated DEQ’s
proposed standards to align with EPA’s approval requirements in
February, 2007.
b. Planned actions for the remainder of 2007 include:
i. Benzene: Informational item on benzene during the October, 2007 EQC
meeting
fi. Fish Consumption: In-depth discussion of fish consumption issues
during the August, 2007 EQC meeting and again in October.
iii. Non-point source air pollution: 2007 Regional Haze SIP update in
December, 2007.
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Environmental Quality Commission Meeting

June 21, 2007

Agenda Item E, Informational Item: Follow Up on Implementation
of the EQC Involvement Report and Watch List of Emerging

Issues

Talking Points

What this presentation will cover:

—

2

3.
4,

5
6

1

Background

Purpose of today’s discussion

Review public involvement actions

Review DEQ direction actions

Review Watch List of Emerging Environmental Issues
Commission discussion and feedback to DEQ

Background
In the Spring of 2006, you expressed a desire to be more
actively involved in DEQ’s direction.

Stephanie appointed a four-person team to develop and
present recommendations for supporting and facilitating your
involvement: Greg Aldrich, Nina Deconcini, Helen Lottridge and
Larry McAllister.

We brought our report to you in December of 2006. After a
robust discussion and a number of improvements to the
recommended actions, we proceeded with implementation.

You received a copy of the final report in March of 2007, and it
is also Attachment A to the staff report for this agenda item.

The actions we settied on fall into two broad categories (see
Bates stamped page numbers 8-10}):

a. Public Involvement; and

b. EQC Involvement in DEQ Direction



Included in b. above is the Watch List of Emerging

Environmental Issues, in which you identified important or
contentious issues to explore further or at least to monitor.

. Purpose of today’s discussion
The final report calls for you to evaluate the success of our
mutua! actions in June and again in December of 2007.

At the end of my overview, | will pose some questions to prompt
that discussion.

. Review public involvement actions
Attachment C to the staff report (see Bates stamped page 16)
summarizes the actions taken so far.

. Review DEQ direction actions
Continue walk-through of actions in Attachment C.

. Review Watch List of Emerging Environmental Issues
Attachment B to the staff report (see Bates stamped page 12)
summarizes the topics on the list and planned or potential
actions.

. Commission discussion and feedback to DEQ

a. What is your overall evaluation of the actions
implemented to date?

b. Do the actions sufficiently support the level of involvement
desired by the EQC?

c. What changes, if any, are needed in the Watch List of
Emerging Issues?

d. What is your sense of the overall relationship between the
EQC and the Department?



Agenda Item F, Rule Adoption: Water Quality Permit Fee Increase
June 21, 2007 EQC Meeting

Page 1 of 4
State of Oregon
Department of Environmental Quality Memorandum
Date: June 4, 2007
To: Environmental Quality Commission Jb
From: Stephanie Hallock, Director A .
Subject: Agenda Item F, Rule Adoption: Water Quality Permit Fee Increase and Criteria

for Termination of Septic Permits

June 21-22, 2007, EQC Meeting
Why this is This proposed rulemaking provides fee revenue for administering DEQ’s National
Important Pollutant Discharge Elimination System (NPDES) and Water Pollution Control

Facility (WPCF) permit programs, and simplifies regulation of onsite septic systems.

Department The Department recommends that EQC adopt the proposed amendments to OAR
Recommendation  Division 45 as set out in Attachment A of the Staff Report for agenda Item F.

Fee Increase

This fee increase would enable continuation of the implementation of the Blue
Ribbon Committee’s (Committee) recommendations for improving Oregon’s
wastewater permitting program. The Committee — comprised of industry,
environmental, and local government representatives — convened in 2002 and
made a variety of recommendations to improve water quality permitting and
simplify DEQ’s permit fee structure. Recommendations also included increasing
fees and implementing an annual fee increase to help address increasing costs
associated with administering DEQ’s water quality permit programs.

The 2005 Legislature approved the fees in DEQ’s budget and incorporated the
Committee’s recommendation for annual fee increases into Senate Bill 45
(codified in ORS 468B.051), which states that “Not more than once each calendar
year, the Environmental Quality Commission may increase the fees established
under ORS 468.065 for permits issued under ORS 468B.050. The amount of the
annual increase may not exceed the anticipated increase in the cost of
administering the permit program or three percent, which ever is lower.” This fee
increase mechanism is intended to help DEQ address water quality program salary
and benefit cost increases.

In July 2006, to implement DEQ’s approved budget, the EQC increased
wastewater permit fee revenue by 11 percent to fund positions that would
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Agenda Item F, Rule Adoption: Water Quality Permit Fee Increase

June 21, 2007 EQC Meeting

Page 2 of 4
otherwise have been lost and to add 2.5 new positions. The fee increase proposed
in Attachment A reflects DEQ’s first implementation of the annual fee increase
authorized by Senate Bill 45.

To establish the amount of the proposed annual increase, DEQ compared the
estimated wastewater permitting costs for 2005-2007 with projected costs for
2007-2009. DEQ estimates that costs will increase 13.9 percent from biennium to
biennium, which is well over the three percent annual increase allowed by Senate
Bill 45. Therefore, in accordance with ORS 468B.051, this rulemaking increases
permit fees three percent for all NPDES and WPCF permit holders, except for
suction dredge permittees whose fees are set in statute. The fee increase also does
not apply to WPCF permits issued under DEQ’s onsite (septic system) program
because DEQ has not been able to conduct outreach to advise permit holders of
the increase. '

DEQ recognizes that the three percent increase does not fully cover water quality
permit program costs. To address the funding gap, DEQ will continue to look for
program administration efficiencies. Also, the Joint Ways & Means Committee
has approved DEQ’s budget, which includes a five percent increase of permit fee
revenue and approximately $130,000 in General Funds. This funding continues
the Blue Ribbon Committee recommendations to add three new staff to the
wastewater permit program to support development of up-to-date and consistent
.. permits, and improve timeliness and enforcement for permit violations. DEQ’s

““budget needs approval by the full House atid Sénate before going to the Governor

for signature.

The rulemaking also addresses some minor errors in the fee tables included in the
2006 rulemaking. Fees referred to in OAR 340-045-075 but inadvertently left out
of Tables 70A and 70C in last year’s rulemaking have been reinserted. In Table

- 70G; three of the permit category descriptions have been modified to be consistent
with the cover page of the applicable general permit, and a column with the
designations NPDES and WPCF has been added for clarity.

Onsite Septic Permit Rules

Most individual onsite sewage disposal systems are authorized under a one-time
construction permit issued under QAR chapter 340, division 71. The statutes
governing the onsite program allow counties to act as DEQ’s agent for approving
these construction permits. Twenty three counties perform the permitting function
as DEQ’s agent, while DEQ operates the program in 13 counties.

Historically, septic systems using innovative technology were required to have
WPCF permits. The permits are expensive, require more reporting, must be
renewed every ten years, and are more appropriately issued to large commercial
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Agenda Item F, Rule Adoption: Water Quality Permit Fee Increase

June 21, 2007 EQC Meeting
Page 3 of4
facilities.

Effect of Rule

Commission
Authority

Stakeholder
Involvement

In March 2005, the EQC adopted a rule change that allows innovative onsite
septic systems to be regulated under county-issued construction permits instead of
DEQ-issued WPCF permits. A component of the 2005 rule change allowed
holders of DEQ-issued WPCF permits to terminate their permits and operate
systems under county-issued construction permits if certain criteria were met.
While many of these permits were converted, some were not because they did not
meet all of the criteria.

This proposed rulemaking allows more onsite septic permit holders to terminate
DEQ-issued permit and operate under county-issued permits, if they maintain a
service coniract with a maintenance provider and submit an annual report to the
county regarding the system’s performance.

Fee Increase

As a result of this rulemaking, fees for all permits will increase by three percent
except for onsite septic systems and suction dredge permits (General Permit 700-
PM). Fees for the suction dredge permit are set in statute and therefore can only
be changed by the legislature.

Onsite Septic Permit Rules .

Changing the rules to provide criteria under which homeowners and small
businesses with onsite septic systems may terminate their WPCF permits with
DEQ will affect between 20 and 30 permit holders (less than five percent of
approximately 730 systems covered). Those persons who convert to county-
issued permits will continue to operate under the same level of protection as under
DEQ-issued permits; experience less burdensome regulation; and will pay an
annual fee of approximately $50 (fee varies by county) instead of $300. The
permit holders’ cost savings can be applied toward the service contract for
ongoing maintenance of the system.

This rule change will apply in all counties, regardless of who administers the
program for the county. Any former permit holder failing to maintain a septic
system service agreement and/or failing to submit an annual report to the county
may be required by DEQ to revert back to DEQ regulation.

The Commission has authority to take this action under ORS 454.625, 468.020,
468.065, and 468B.051.

The Blue Ribbon Committee served as the advisory committee to DEQ on the
proposed fee changes. The committee met with DEQ in the fall of 2006 and was
given a chance to review and comment on the changes being proposed. Staff
received no comments on the proposed changes.
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DEQ staff presented the onsite septic permit rule changes at contract county
meetings, an annual onsite septic conference, and at an Oregon Onsite Wastewater
Association meeting. At these meetings, staff received comments supportive of the
rule changes.

Public Comment A public comment period addressing both the fee increase and onsite septic permit
rules extended from February 1, 2007 to March 2, 2007 and included public
hearings in Eugene, Bend; Medford, Pendleton, and Portland. Results of public
input are provided in Atftachment B. In summary, DEQ received no written or oral

comments,
Key Issues No key issues were raised during the rulemaking process.
Next Steps DEQ will update its fee tables and web site to reflect the fee increase. Staff will

inform permit coordinators and all water quality staff of the proposed changes to
the fee and onsite septic rules.
Attachments Proposed Rule Revisions
Summary of Public Comments and Agency Responses
Presiding Officer’s Report on Public Hearings
Relationship to Federal Requirements Questions
Statement of Need and Fiscal and Economic Impact

mEHYOW P

Available Upon
Request

Legal Notice of Hearing
Cover Memorandum from Public Notice
Advisory Committee Membership and Report

Rule Implementation Plan

Report Prepared By: Melissa Aerne

B R

Approved:

Section:

Division:

Phone: (503) 229-5656
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Attachment A

Proposed Rule Revisions to

OAR 340-045-0075: Permit Fee Schedule

Table 70A Industrlal NP})ES & WPCF Ind1v1dual Permlt Apphcatlon and Modiﬁcanon Fees

; ﬁcatlt . | Permit .
y Major}, Modiﬁcatiol_.l : | Transfer |
DEQClass = oo i ‘| ‘at Permit Renewal R
Tier 1 $43.459 ; 10.917 $21,695 $438-5760 $673569
Tier 2 $8:491 8,746 $2:694-62.775 $4.336 $738-$760 $67:869
Special WPCF Permits issued
pursuant to OAR 340-045-0061 $402-8415 N/A N/A N/A $67569

1. New permit applications must include the annual fee specified in Table 70B in addition to the new permit application fee.

T0B: Industnal N PDES & WPCF Ind1v1dual Permit Annual Fees

Type | Descﬂpmm NPDES "NPDES WPCF Tler 1 WPC_F:_Iier 2
o : -~ Tier1: s [ sy
%69%
BO1 [ Pulp, paper, or other fiber pulping industry $+4:753815.196 N/A $14,104 N/A
Food or beverage processing - includes produce, '
meat, poultry, seafood or dairy for human, pet, or
livestock consumption
B02 Washing or Packing only N/A | $2:052-$2.113 N/A |  $3:887511943
Processing — small. Flow < 0.1 mgd, or 0.1 < flow
B03 < 1 mgd for less than 180 days per year N/A | $3;066-553.158 N/A | $2:901-$21088
Processing — medium. 0.1 mgd < Flow <1 mgd
for 180 or more days per year, or flow > 1 mgd for
B04 less than 180 days per year N/A | $4:327-84.456 N/A 5 4287
5/14/2007544/200732/2007131,2007 Attachment A Page 1 of 15
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Type [~ - Descnptlon :..ﬁ_ : — "WPCF Tlel' ) :'
.P"foces_siﬁg —.Iarge'.. Flow > 1 mgd for 180 or more | : T $H3,693
B05 days per year. - 34 5,196 : 13,352 $14,104 ; 13,182
Primary smelting or refining ;
B06 Aluminum $34;753515,196 $13,352 $14.104 $13.182
Non-ferrous metals utilizing sand chlorination $12:963 $13:693 F2T0E
B07 separation facilities $4H45753515,196 $13,352 $14,104 $13,182
Ferrous and non-ferrous metals not elsewhere
BO8 clagsified $8:43658,690 |  $6:647-$6,846 Sty d-57 598 $6:482-56,676
Chemical manufacturing with discharge of process ° $12963 43693 $2-798
B09 | wastewater | $44,453515,196 $13.352 $14,104 $13.182
Cooling water discharges in excess of 20,000 BTU -
B10 | per sec $8:43688,690 | $6,647-56,846 379$7,598 482-$6,676
Mining Operations — includes aggrégate or ore
processing
_ Large (over 500,000 cubic yards per year or
{B11 | involving chemical leaching) $44.753%515.196 . 13,352 | $43:693514,104 | $12,708813,187
Bi2 | Medium (100,000 to 500,000 cubic yards per year) N/A -53084.675 N/A | $4:374%4,505
B13 Small (less than 100,000 cubic yards per year) . N/A | $4:381881,422 N/A ; 1,252
All facilities not elsewhere classified which dispose -
of process wastewater (includes remediated ]
groundwater) _
Bi4 Tier 1 sources $14.753815,196 N/A $-}-3~,693§i4.104 N/A
B15 Tier 2 sources N/A $2:85652,942 N/A 5 2.172
All facilities not elsewhere classified which dispose
of non-process wastewaters (for example: small :
B16 | cooling water discharges, boiler blowdown, filter N/A | $504251,969 N/A 5 1,799 |
5/14/20078/M-4/2005 Attachment A Page 2 of 15
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. backwash) . 7
Dairies, fish hatcheries and other confined feeding
B17 | operations on individual permits N/A , 1,723 N/A 5 1,653
All facilities which dispose of wastewater only by
B18 | evaporation from watertight ponds or basins N/A N/A N/A ; 1,143
Timber and Wood Products
B19 Sawmills, log storage, instream log storage 5 4,262 $2.348%$2.418 ; 3,170 : 2,248
Hardboard, veneer, plywood, particle board,
B20 pressboard manufacturing, wood products ; 4.508 $2,58782.664 $3:34783.416 ; 2.494
B21 Wood preserving 702$3.813 ; 1,969 ; 2.721 $4:74751,799
5/14/2007 5442007372007 13172007 Attachment A Page 3 of 15
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Table 70C: Domestic NPDES & WPCF Individual Permits

Classification
. Critetia . | -~
S (Basedon )
ST [ AverageDry - | . !
Description” | 9P| Weather | %%
Design Flow, | 0 0 |00
e - in40CFR) | .
Nondischarging | E Not applicable | Tier 2
| lagoons
Lagoons that Db Flow<1mgd | Tier2
discharge to
surface waters | C2b 1 mgd <Flow | Tier 1 b
Clb 2 mgd <Flow | Tier 1 b
<3 mgd 218
Bb Smgd <Flow | Tier 1 | $26380527.706 { $§5:46083, N/A $i3-482513 887 F138-3760
< 10mgd
T Lk . EEL Additional fees
reatment Da Flow <1 mgd | Tier 2 £5:433-55 596 | $4.4055], $4-38781.479 Include population $2,750%2.833 $738-3760
systems 540
other than C2a__ | Imgd<Flow | Tier | | $26,890527.706 | 84,3054, | 404354163 i‘.:iprs‘f:f;ﬁzt ST 88T | $R8 560
lagoons Cla | 2mgd<Flow | Tier I | $26,899527,706 | $6:95657, | $6:2936,467 | 70D and 70 for | S+3-463813,887 | $938-5160
<3 med i 163 determination of
Ba Smgd <Flow | Tier 1 | $26,899527,706 | 1034481 |  $966659,936 | these foes. $I3,4935 13,887 | S739-516
< 10 mgd i . 0.654
A3 10mgd < frer 1§ $26;880827.706 | $46:13538] N/A $43:483513 887 $238576
Flow <25 6,619
mgd : ’
A2 25 mgd < Tier1 | 826800827 706 | $34:23583 N/A $13:483513.887 |  §738.$760
Flow < 50 : 3,262
mgd ) :
Al > 50 mgd a BH6:890527 706 | $58.25085 N/A 513.483513.887 4385760
9,998
Septage F Not applicable | Tier2 535760 N/A $302831 1 N/A N/A 83355345
alkaline e .
stabilization
| facilities
| | Type | Classification | Clas | NewPermit |  Base .| - Base. =l . Additional | - Major . -Minor |
Q7 I3 Attachment A Page 4 of 15
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Municipal

MS4-1

N/A

$8;-49-1$8 746

151351969

N/A

5760

See 40 CFR. N/A N/A
Stormwater MS4 -2 | §122.26 N/A $3808392 $3918403 N/A N/A N/A| 87388760
Permits: MS4  IOIC [ Asdefinedin | N/A | $8,49158.746 N/A | $334751.799 WA WA | $7385760 |
Phase 1, 40 CFR pats :
Fhase 2 and 9, 144, 145 '
UIC Permits and 146
1. New permit applications must include the annual fee in addition to the new permit application fee.
Table 70D: Domestic NPDES & WPCF Annual Population Fee
Population range ‘Annual fee
500,000+ $78,260-$80,608
400,000 to 499,999 $39.869861.665
300,000 to 399,999 $41.478%42,722
200,000 to 299,999 $43,087523,779
150,000 to 199,999 $18,671819,231
100,000 to 149,999 $32,298812.667
50,000 to 99,999 $F+1457.946
25,000 to 49,999 $3;466%$3,570
15,000 to 24,999 $1;97382,032
10,000 to 14,999 $1,286$1,324
5,000 to 9,999 $7838806 |
1,000 to 4,999 242
100 to 999 $45546
0to 99 $0
Table 70E: Annual Pretreatment Fees
5/14/2007 54344200034 1200701312007 Attachment A Page 5 of 15
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Pretreatment Fee 34281,382

Significant Industrial User | $447-$46 1per industry

Table 70F Techmcal Actlwty and Other F ees

Activity - R s e ST | o Fee -
New or substantlally modlﬁed sewage treatment facﬂrty $6:11456,357 |
Minor sewage treatment facility modifications and pump stations 86745691
Pressure sewer system or major sewer collection system expansion $476$484
Minor sewer collection system expansion or modification $1348138
New or substantially modified water pollution control facilities using alkaline agents to stabilize septage | $6715691
Permit Transfer. ' | $67369

5/14/2007544420073474

Attachment A
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Table 70G: General NPDES &WPCF Permits
No. | Type | : : S 1 " "Fee
100-J | NPDES | Cooling water/heat pumps $3738178 | $3048403
200-J | NPDES | Filier Backwash $1738178 | $3945403
300-J | NPDES | Fish Hatcheries $274$282 | $3915403
400-] | NPDES | Log Ponds $1738178 | $381:$403
500-J | NPDES | Boiler blowdown . $1733178 | $3918403
WPCF | Offstream small scale mining — processing less than 5 cubic yards of material per day, or

600 less than 1500 cubic yards per year $0 $0

Offstream small scale mining — processing 1,500 t010,000 cubic yards of material per

year ' ‘ $1735178 $0
760- NEPDES
PM Suction dredges” $0 $25
900-J | NPDES | Seafood processing $173$178 | $3515403
1000 | WPCF | Gravel mining $1735178 | $3945403
1200- | NPDES ,
A Storm Water: Sand, gravel, and other non-metallic mining $386$392 wx&og__
1200- | NPDES
c? Storm Water: Construction activities — 1 acre or more $380$392 | $3948403
1200- | NPDES | Storm Water: Musieipal-eConstruction activities performed by public agencies — 1 acre
CA or more $3808392 | $3918403
1200- | NPDES
COLS’ Stormwater: industrial stormwater discharge to Columbia Slough $380$392 | $3948403
1200- | NPDES
73 Storm Water; Industrial $380$392 | $3918403
5/14/2007544/20093/72007 13 H2007 Attachment A Page 7 of lS




1400- seasonal fresh pack operatmns Whose was‘wwater ﬂow does net exceed 25,000 gallons

A per day and is only disposed of by land irrigation. $H438178 | $2298236 |

1400- 4 HOGEHEHIE-0] Wmenes aﬂd smaii food DrOCessors not

B therwase ehg ble for a 1400A generai perimit, 282 { $384-5403

1500- | NPDES

A Petroleum hydrocarbon clean-up $2745282 | $3948403

1500- | WPCF .

B Petroleum hydrocarbon clean-up $2H45282 | $3545403

1700- | NPDES

A Vehicle & equipment wash water $3808392 | $3945403 |

1700- | WPCFE : -

B Vehicle & equipment wash water : $3805392 | $3945403

1900-] | NPDES | Non-contact geothermal heat exchange $380$392 | $3818403
Other $3805392 | $3045403

1. New permit applications must include both the new perxmt application fee and the first year’s annual fee.

2. A person registered under the 700-PM permit may pre-pay $100 for 5 years of registration in lieu of the $25 annual fee.

3. Some of these permits are administered by public agencies under contract with DEQ.
4. This permit incorporates the 1300-J permit.

Table 70H: General Permit Activity and Other Fees

Disposal systeni plan review B $4195432
Site inspection and evaluation® $465+51,082
Permit Transfer : H6+H09

1. These fees apply when these activities are required for DEQ’s review of the application.

Attachment A

Page 8 0f 15
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! Proposed Rule Revisions to:

OAR 340-071-0130: General Standards, Prohibitions and Requirements

(1) Protection of public waters from public health hazards. An agent may not authorize installation
or use of a system that is likely to pollute public watets or create a public health hazard, If, in the
judgment of the agent, the minimum standards in this division will not adequately protect public
waters or public health on a particular site, the agent must require a system to meet requirements
that are protective. This may include but is not limited to increasing setbacks, increasing drainfield
sizing, or using an alternative system. The agent must provide the applicant with a written statement
of the specific reasons why more stringent requirements are necessary.

(2) Approved treatment and dispersal required. Al wastewater must be treated and dispersed in a
manner approved in accordance with these rules,

(3) Prohibited discharges of wastewater. A’ person may not discharge untreated or partially treated
wastewater or septic tank effluent directly or indirectly onto the ground surface or into public
waters. Such discharge constitutes a public health hazard and is prohibited.

(4) Prohibited discharges to systems. A person may not discharge into any system cooling water, air
conditioning water, water softener brine, groundwater, oil, hazardous materials, roof drainage, or
other aqueous or nonaqueous substances that are detrimental to the performance of the system or to
groundwater.

(5) Increased flows prohibited. Except where specifically allowed by this division, a person may not
connect a dwelling or commercial facility to a system if the total projected sewage flow would be
greater than that allowed under the original system construction-installation permit.

(6) System capacity. Fach system must have adequate capacity to properly treat and disperse the
maximum projected daily sewage flow. The projected quantity of sewage flow must be determined
from Table 2 or other information the agent determines to be valid.

(7) Material standards. All materials used in onsite systems must comply with standards in this
division and QAR chapter 340, division 073.

(8) Encumbrances. Before a permit to install a new system may be issued, the site for the new
system must be approved pursuant to OAR 340-071-0150 and be free of encumbrances (such as
easements or deed restrictions) that could prevent the installation or operation of the system from
conforming with the rules of this division.

(9) Plumbing fixtures connected. All plumbing fixtures in dwellings, commercial facilities, and

other structures from which sewage is or may be discharged must be connected to and discharge
into an approved area-wide sewerage system or an approved onsite system that is not failing,

| 6/5/20073/7/2007131/2007 Attachment A
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(10) Future connection to sewerage system. Placement of plumbing in buildings to facilitate
connection to a sewerage system is encouraged in areas where a district has been formed to provide
sewerage facilities.

(11) Property lines crossed: All or part of an onsite system, including areas for future repair or
replacement, may be located on one or more lots or parcels different from the lot or parcel on which
the facility the system serves is located. The lots and parcels may be under the same or different
ownership.

(a) For each lot or parcel different from and under different ownership than the lot or parcel served,
the owner of the lot or parcel served must ensure that a utility easement and covenant against
conflicting uses is executed and recorded in such owner's favor, on a form approved by the agent, in
the county land title records. The easements and covenants must accommodate the parts of the
system, including a 10-foot setback surrounding the areas for future repair or replacement, that lie
beyond the property line of the facility served and must allow entry by the grantee, successor, or
assigns to install, maintain, and repair the system.

{(b) For each lot or parcel different from but under the same ownership as the lot or parcel served,
the owner of the property must execute and record in the county land title records, on a form
approved by the department, an easement and a covenant in favor of the State of Oregon:

{A) Allowing the state's officers, agents, employees, and representatives to enter and inspect,
including by excavation, that portion of the system, including setbacks, on the servient lot or parcel;

(B) Agreeing not to put that portion of the servient lot or parcel to a coﬁﬂicting use; and

(C) Agrecing, upon severance of the lots or parcelé; to grant or reserve and record a utility easement
and covenant against conflicting uses, in a form approved by the department, in favor of the owner
of the lot or parcel served by the system in accordance with subsection (a) of this section.

(12) Initial and replacement absorption area. Except as provided in specific rules, the absorption
area, including installed system and replacement area, must not be subject to activity that is likely,
in the opinion of the agent, to adversely affect the soil or the functioning of the system. This may
include but is not limited to vehicular traffic, covering the area with asphalt or concrete, filling,
cutting, or other soil modification.

(13) Operation and maintenance. Owners of onsite systems must operate and maintain their systems
in compliance with all permit conditions and applicable requirements in this division and must not
create a public health hazard or pollute public waters. Operation and maintenance requirements for
systems under WPCF permits are established by the WPCF permits required in this division.

© (14) Construction. An agent may limit the time period during which a system can be constructed to

engure that soil conditions, weather, groundwater, or other conditions do not adversely affect the
reliability of the system.

| 6/5/20073/2/26071/31/2007 Attachment A
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(15) Permit requirements.

(a) A person may not cause or allow construction, alteration, or repair of a system or any part
thereof without a WPCF permit issued under OAR 340-071-0162 or a construction-installation,
alteration, or repair permit under OAR 340-071-0160, 340-071-0210, and 340-071-0215 except for
emergency repairs authorized under OAR 340-071-0215(1) and (2).

(b) The following systems must be constructed and operated under a renewable WPCF permit
issued pursuant to OAR 340-071-0162.

(A) Any system or combination of systems located on the same property or serving the same facility
and having a total sewage flow design capacity greater than 2,500 gpd. Flows from single family
residences or equivalent flows on separate systems incidental to the purpose of the large system or
combination of systems (e.g., caretaker residence for a mobile home park) need not be included.

(B) A system of any size, if the septic tank effluent produced is greater than residential strength
wastewater as defined in OAR 340-071-0100.

(C) Except as provided for in section (16)(d) of this rule, 0Other systems that are not described in
this division and do not discharge to surface public waters or the ground surface.

(16) WPCF permits for existing facilities.

(2) The owner of an existing system required to have a WPCF permit under subsection (15)(b) of
this rule is not required to obtain a WPCF permit until a system major repair or major alteration of a
system, or facility expansion, is necessary.

(b) The permittee of an existing aerobic treatment unit, recirculating gravel filter, commercial sand
filter, or alternative treatment technology system constructed or operating under a WPCF permit

that is no longer required under section (15) of this rule may request the department to terminate the
permit.

(A) The permittee must submit, on a form approved by the department:

(i) A copy of the service contract required in OAR 340-071-0290, 340-071-0302, or 340-071-0345;
and

(i) A written statement from a maintenance provider certifying that the System is not failing.

(B) The department will send a letter to the permittee to terminate a WPCF permit. The letter will
be deemed a Certificate of Satisfactory Completion for the permitted system.

(c) The department may terminate WPCF permits for existing holding tanks for which permits are
no longer required under section (15) of this rule. The department will send a letter to the permittee
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to terminate the permit. The letter will be deemed a Certificate of Satisfactory Completion for the
permitted system.

{ d}? Permi.ttees of other existing systems or combination of svstems construcied or operating under a
WPCF permit may request the department terminate the permit if all of the following conditions are
met"

(A} The svstem or combination of systems located on the same property or servine the same facility
must have a total sewage flow design capacity of 2,500 epd or less; and

{B) The system or combination of systems must not produce septic tank effluent greafer than
residential strength wastewater as defined in OAR 340-071-100; and

(€} The system or combination of systems must have been operating under a WPCF permit prior to
July 1. 2007; and '

() The absorption facility is described 1n this division and does not discharge to surface public
waters of the grovnd surface; and

(Ei The system or combination of svstems must have been in continuous operation and compliance
with the waste disposal limitations specified in the WPCF permit for at least the three (3) vears prior
to thc: date of termination reguest: and

(E)_'i';?he permittee submits a copy of a service contract that meets the requirements of OAR 340-
07}‘50302(6}; and

(Q)'The permittee submits a written statement from a maintenance provider certifving that the
system is not failing,

(I_ﬂf@wners of and maintenance providers for these systems must operate and maintain the svstem
in a?":cordance with the requirements described for recirculating gravel filter systems in OAR 340-
{)71:%;-03{)2( 4y, (5). and (6). The department will send a letter to the permittee fo terminate the WPCF
permit. The letter will be deemed a Certificate of Satisfactory Completion for the permitted system.
Co lditions specified in the Certificate of Satisfactory Completion continue in force as long as the
system is in use,

17) Annual permit fees and reports.

(a) Commercial sand filter, recirculating gravel filter, and-alternative treatment technology systems
and those svstems described in section (16)(d) of this rule not under WPCF permits. Owners of
commercial sand filter, recirculating gravel filter, and alternative treatment technology systems and
those systems deseribed in section (16)(d) of this rule not under WPCF permits must submit annual
fees and reports ag follows: ‘

0/3/20073HF206071/31/2067 Attachment A
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(A) Owners must pay the annual report evaluation fee in OAR 340-071-0140(3)(k)(B) by the date

specified by the-department-for each-year-the system-is-in-operation-A-system-is-placed-in-eperation
when it first receives wastewater and remains in operation until the department receives notice the
system has been decommissioned.

(B) Owners must submit written certification prepared by a maintenance provider on a department-
approved form that:

(i) The system has been maintained in accordance with the requirements of the rules in this division
during the reporting year and is operating in accordance with the agent-approved design
specifications, or

(ii) The owner has applied for a repair permit under OAR 340-071-0215.

(C) Owners are not required to submit fees or reports under this subsection that a maintenance
provider has submitted on behalf of the owner in accordance with OAR 340-071-0290(7)(b), 340-
071-0302(6)(c)(E), or 340-071-0345(14)(c)(E).

(b) Owners of holding tanks not under WPCF permits. Owners of holding tanks not under WPCF
permits must pay annual fees and reports as follows:

(A) Owners must pay the annual report evaluation fee in 340-071-0140(3)(k)(A) by the date
specified by the department for each calendar year the tank is in operation.

(B) Owners must submit written certification on a department-approved form that the holding tank
has been regularly inspected and pumped during the reporting year and that the year's service log
for the holding tank is available for inspection by the agent.

(c) Fees for systems under WPCF permits. Penmittees of onsite systems under WPCF permits must
pay the annual compliance determination fee in OAR 340-071-0140(4)(e} by the date specified by
the department for each year the system is in operation.

(18) Engineering plan review. Unless specifically exempted in this division, all plans and
specifications for the construction, installation, or modification of onsite systems must be submitted
to the agent for approval or denial. The design criteria and rules governing the plan review are as
follows: :

(a) The agent must review all plans and specifications for WPCF permits in accordance with OAR
chapter 340, division 052.

(b) Plans and specifications for construction-installation permits for commercial sand filter,

recirculating gravel filter, and advanced treatment technology systems with design capacities
greater than 600 gpd must be signed by a person registered in accordance with ORS 672 or 700.

| 6/5/2007342/2007131/2007 - Attachment A
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(19) Criteria and standards for design and construction. The criteria and standards for design and
construction in this division and QAR chapter 340, division 073 apply to all onsite systems.

(a) For onsite systems subject to WPCF onsite permits, the department may allow variations of the
criteria, standards, and technologies in this division and OAR chapter 340, division 073 based on
adequate documentation of successful operation of the proposed technology or design. The system
designer must demonstrate the performance of new processes, treatment systems, and technologies
in accordance with OAR chapter 340, division 052,

(b) For systems not requiring WPCF permits, the department may authorize variances from the
criteria, standards, and technologies in this division through the variance processes in OAR 340-
071-0415 through OAR 340-071-0445,

(20) Manufacturer's specifications. All materials and equipment, including but not limited to tanks,
pipe, fittings, solvents, pumps, controls, and valves, must be installed, constructed, operated, and
maintained in accordance with manufacturer's specifications.

(21) Sewer and water lines. Effluent sewer and water line piping constructed of materials that are
approved for use within a building, as defined by the 2000 Edition of the Oregon State Plumbing
Specialty Code, may be run in the same trench. Effluent sewer pipe of material not approved for use
in a building must not be run or laid in the same trench as water pipe unless both of the following
conditions are met.

(a) The bottom of the water pipe at all points is at least 12 inches above the top of the sewer pipe.

(b) The water pipe is placed on a solid shelf excavated at one side of the common trench with a
minimum clear horizontal distance of at least 12 inches from the sewer pipe.

(22) Septage management, A person 'may not dispose of wastewater, septage, or sewage-
contaminated materials in any location or manner not authorized by the department.

(23) Groundwater levels. All groundwater levels must be predicted using conditions associated with
saturation. In areas where conditions associated with saturation do not occur or are inconcisive,
such as in soil with rapid or very rapid permeability, predictions of the high level of the water table
must be based on past recorded observations of an agent. If such observations have not been made
or are inconclusive, the application must be denied until observations can be made. Groundwater
level observations must be made during the period of the year in which high groundwater normally
occurs in an area. A properly installed nest of piezometers or other methods acceptable to the
department must be used for making water table observations.

24) A person may not submit mformatlon required by statute, rule, permlt or order that is false
inaccurate, or incomplete.

[ED. NOTE: Tables referenced are available from the agency.]
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Stat. Auth.: ORS 454.625 & 468.020

Stats. Implemented: ORS 454.615, 454.655, 454.69S,_4'6'8]3?0’50,71’63'B?O‘S‘S_&W-%S'Btﬂ80

Hist.: DEQ 10-1981, f. & ef. 3-20-81; DEQ 5-1982, f. & ef. 3-9-82; DEQ 8-1983, f. & ef. 5-25-83;
DEQ 9-1984, f. & ef. 5-29-84; DEQ 27-1994, {. & cert. ef. 11-15-94; DEQ 12-1997, f. & cert. ef. 6-
19-97; DEQ 8-1998, f. & cert. ef. 6-5-98; DEQ 16-1999, f. & cert. ef. 12-29-99; DEQ) 5-
2000(Temp), f. 2-24-00, cert. ef. 3-1-00 thru 8-27-00; DEQ 14-2000, f. & cert. ef. 8-24-00; DEQ
11-2004, f. 12-22-04, cert. ef. 3-1-05
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Attachment B
Summary of Public Comment and Agency Response

Water Quality Permitting Fee Changes

Prepared by: Melissa Aerne Date: June 4, 2007
Comment The public comment period cpened on February 1, 2007 and closed at 5:00
period p.m. on March 2, 2007. DEQ held public hearings during the public comment
period as follows:
Date Location Number of Attendees
February 15, 2007 Eugene 0
- February 20, 2007 Medford 0
February 21, 2007 Bend 0
February 22. 2007 Pendleton 2
February 26, 2007 Portland 0

Organization = Two people attended the Pendieton hearing and did not provide oral or

of comments  written comments,

and

responses DEQ did not receive any comments from individuals or organizations by the
close of the comment period.
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Attachment C
Presiding Officer's Report on Public Hearings

DEQ staff convened rulemaking hearings on the proposed NPDES and WPCF permitting fee
changes and onsite septic rule changes at the following locations:

1)
2)

3)
4)

3)

February 15, 2007 — Oregon DEQ, 1102 Lincoln St., Suite 210, Eugene, Oregon
February 20, 2007 — Community Justice Center, 1101 W. Main, Suite 101, Medford, -
Oregon

February 21, 2007 — State Building-Health and Human Serv1ces 1300 N.W. Wall St.,
Suite 101, Bend, Oregon

February 22, 2007 — City Hall Community Room, 501 S.W. Emigrant Ave.,
Pendleton, Oregon

February 26, 2007 — Oregon DEQ, 2020 N.W. 4t Ave., Rm. A/B, Portland, Oregon

- Two persons attended the public hearings held in Pendleton, as noted below. There was no
public participation at any of the other four hearings. At the Pendleton meeting, an informal
informational session began about 7:00 p.m.. DEQ staff provided an overview of the proposed
fee and rule changes and answered questions unrelated to the proposed fee and rule changes.

" The following people attended and providéd'tés'timohy"('aé ﬁdted) ‘at these hearihgs: N

Hearing Location Attending Testified | Hearing Adjourned

Pendleton Jayne Clarke |No 8:30 p.m.
Terry Clarke No
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Attachment D
State of Oregon
DEPARTMENT OF ENVIRONMENTAL QUALITY |

Relationship to Federal Requirements

RULE CAPTION
This proposal increases permit fees by 3% and provides criteria for termination of septic permits.
Answers to the following questions identify how the proposed rulemaking relates to federal
requirements and potential justification for differing from federal requirements. The

questions are required by OAR 340-011-0029(1).

1.  Are there federal requirements that are applicable to this situation? If so, exactly
what are they?

There are no applicable federal requirements.

2. Are the applicable federal requirements performance based, technology based, or both
with the most stringent controlling?

Not applicable.

3. Do the applicable federal requirements specifically address the issues that are of
concern in Oregon? Was data or information that would reasonably reflect Oregon's
concern and situation considered in the federal process that established the federal
requirements?

Not applicable.

4.  Will the proposed requirement (rulemaking) improve the ability of the regulated
community to comply in a more cost effective way by clarifying confusing or potentially
conflicting requirements (within or cross-media), increasing certainty, or preventing ox
reducing the need for costly retrofit to meet more stringent requirements later?

No.

Page 1 of 2
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5.  Is there a timing issue which might justify changing the time frame for implementation
of federal requirements?

Not applicable.

6.  Will the proposed requirement (rulemaking) assist in establishing and maintaining a
reasonable margin for accommodation of uncertainty and future growth?

No.
7.  Does the proposed requirement (rulemaking) establish or maintain reasonable equlty in
the requirements for various sources? (level the playing field)

The proposed rulemaking does not impact the level of equity between sources.

8.  Would others face increased costs if a more stringent rule is not enacted?

Not applicable.

9.  Does the proposed requirement (rulemaking) include procedural requirements,
reporting or monitoring requirements that are different from applicable federal
requirements? If so, Why? What is the "compelling reason" for different procedural,
reporting or monitoring requirements?

No.

10. Is demonstrated technology available to comply with the proposed requirement
(rulemaking)?

Not applicable.

11.  Will the proposed requirement (rulemaking) contribute to the prevention of pollution or

address a potential problem and represent a more cost effective environmental gain?

No.

Page 2 of 2
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Attachment E

DEPARTMENT OF ENVIRONMENTAL QUALITY
Chapter 340
Proposed Rulemaking
STATEMENT OF NEED AND FISCAL AND ECONOMIC IMPACT

Rule Caption

This proposal increases permit fees by 3% and provides criteria for termination of septic permits.

Title of Propeosed
Rulemaking:

Water Quality Permit Fee Increase

Stat. Authority or

other Legal Authority:

Stat. Implemented:

The Department has the statutory authority to address this issue under ORS 468.065.

These rules implement ORS 468.065, ORS 468B.035 and ORS 468B.051.

Need for the Rule(s)

Part A. This proposed permitting fee increase is based on a recommendation from the Blue Ribbon
Committee (Committee), which was convened in 2002 to develop recommendations for improved
service from Oregon’s wastewater permitting program. The Committee included industry (representing
both smalt and large businesses), environmental and local government representatives. The Committee
made a variety of recommendations intended to improve water quality permitting and simplify DEQ’s
permit fee struchure. As a result of these recommendations, DEQ is working to complete a series of
guidance documents explaining DEQ policy and practice relating to permitting. These are available on
the DEQ website and are promulgated internally at permit writer meetings. DEQ has also simplified the
water quality permit fee structure by eliminating and consolidating fees and clarifying who belongs in
what category. The Committee also recommended that DEQ be allowed to increase fees by up to 3%
per year to help program funding keep pace with increased costs.

As a result of the Committee’s recommendation, in 2005 the legislature enacted Senate Bill 45 (codified
in ORS 468B.051) which authorizes the Environmental Quality Commission (EQC) to increase permit
fees on an annual basis. The amount of the annual increase may not exceed the anticipated increase in
the cost of administering the permit program or 3%, whichever is lower. Generally, cost increases for
benefits and salaries outpace inflation, but an annual 3% fee increase will help offset these costs,

Estimated wastewater permitting costs for 2005-2007 are $13,143,619. Projected costs for 2007-2009,
with the same staffing levels as at the end of fiscal year 2007, are $14,968,245. This represents a 13.9%
increase from biennium to biennium, which is well over the 3% annual increase allowed by Senate Bill
45 (ORS 468B.051).

Part B. This rule change is needed to provide criteria under which homeowners and small businesses
with onsite septic systems may terminate their permits with DEQ. Such systems are more appropriately
regulated under permits that can now be issued at the county level. This rule change would apply in all
counties, regardless of who administers the program for the county.

Documents Relied
Upon for Rulemaking

The cost projections contained in this fiscal impact statement are DEQ’s estimated wastewater permitting
costs for fiscal years 2005-2007 and 2007-2009. The nmumber of sources affected by the proposed fee
increase was obtained from DEQ’s wastewater permits database.

Requests for Other
Options

ORS 183.335(2)}(b}(G) requests public comment on whether other options should be considered for
achieving the rule’s substantive goals while reducing negative economic impact of the mle on business.

Fiscal and Economic
Impact, Statement of
“ost Compliance

Part A. As a result of this rulemaking, fees for all permits except those for small onsite septic systems
and suction dredgers (General Permit 700-PM) will increase by 3%. Small onsite septic systems are
exempted from this increase because DEQ does not have adequate resources at this time to conduct
outreach to these permit holders. Suction dredgers are exempted because fees for this permit are set in

670472007
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statute and can only be changed by the legislature.
Part B. As a result of this rulemalking, some permit holders with perimits for small onsite septic systenr
will be able to terminate their permits and obtain county-administered permits instead,

Overview

Part A, Senate Bill 45, which was passed by the legislature in 2003 and codified in ORS 468B.051,
anthorizes the EQC to increase permit fees on an annual basis, The amount of the anmval increase may
not exceed the anticipated increase in the cost of administering the permit program or 3%, whichever is
lower. As a result, DEQ is now proposing a rulemaking to increase fees by 3%. The revenue projections
in this fiscal impact statement are based on DEQ’s revenue estimates for fiscal years 2005-2007 and
2007-2009.

The proposal does not increase fees for DEQ’s onsite permitting program, nor does it increase fees for
permittees registered under the suction dredge general permit.

This 3% fee increase will help ensure stable, ongoing funding that will allow for improved budget
managemerit by DEQ. The fact that the fee increase authorized by the legislature is for up to 3%
annually also improves fee predictability for rate payers.

Part B. There are approximately 730 sources in Oregon that have ongite septic systems covered issued
by DEQ. These sources include large businesses and government agencies as well as homeowners and
small businesses. Homeowners and small businesses are more appropriately regulated under permits that
can now be issued at the county level. The proposed rule change is needed to provide criteria under
which homeowners and small businesses with onsite septic systems may terminate their permits with
DEQ. Less than 5% of the sources currently covered by DEQ-issued permits for onsite septic systems
are expected to terminate their permits in response to this ralemaking,

General public

Part A. Overall, this rulemaking s not expected to have an effect on the general public because the
increased permitting costs are small when compared to the overall yearly operating costs of permit
holders. DEQ assumes that any increase to the cost of goods and services that is potentially passed on to
the general public would be negligible when compared to the same increased costs due to inflation,

Part B. This rulemaking will allow qualified homeowners and businesses with permits 1o operate small

| onsite septic systems to terminate their permits and operate their systems under county permits.

- Small Business

For this analysis, the
department considers

that a small business is

a source that
discharges up to one
miflion gallons of
wastewater per day.

Data Is unavailable to
determine if each
source subject to this
rulemaking has less
than 50 employees,
which is referred to in
ORS 183.310 as the
definifion of a small
business.

-a) Estimated number and

Part A. For thie purposes of this discussion, the Deépartment considers a
small business tc be one that discharges up to one million gallons of
wastewater per day and is covered by an individual permit, or that is
covered by a general permit. The types of businesses/industries
inchuded in this definition include but are not limited to: food
processors, mining operations, dairies, fish hatcheries, smelting/refining
operations, titber processing, wood products manufacturing and retail
operations.

types of businesses impacted

There are a total of 4077 sources in Oregon that are covered by either an
individual industrial permit or by a general permit. Of these 4077
sources, 183 are industrial sources covered by individual permits, and
3894 are covered by General permits, All of these sources will be
affected by the 3% fee increase.

Part B. Fewer than 5% of the 730 sources cumrently covered by permits
for ongite septic systems will be affected by this rulemaking. These
sources will be able to terminate their permits and operate their systems
under county permits instead of DEQ-issued permits.

b} Additional reporting None.
requirements
¢} Additional equipment and | None.

administration requirements

d) Describe how businesses
were involved in development

This fee increase is being implermnented as a result of recommendations -
by the Blue Ribbon Committee, which included industry, environment:,

6/04/2607
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of this ruiemaking [ and local government representatives.

Part A. For the purposes of this discussion, the Department considers a large business-to-be one that

] discharges over one million gallons of wastewater per day and is covered by an individual permit. There
Large Business are a total of 22 sources that are large businesses in Oregon that will be affected by the 3% fee increase.

Part B. No large businesses will be affected by this rulemaking.

Part A. This rulemaking will increase fees by 3% for 359 local government agencies that hold municipal
Local Government wastewater permits. Tt is expected that municipalities with pretreatment programs will pass on those fees
to indirect dischargers that include both small and large businesses, DEQ does not expect this proposed
fee increase to have a significant effect on local government operating budgets.

Part B. This rulemaking will not affect local government.

State Agencies

DEQ Parts A and B, The proposed fee increase will increase annual revenue to the DEQ wastewater
permitting program by about $116,000. The proposal to allow permit holders with small onsite septic
systems to terminate their permits will decrease revenue by about $7500. The net result will be an
increase of about $108,500.

Other agencies | Part A. The Oregon Department of Fish and Wildlife is covered by a general permit for the operation of
fish hatcheries. The Oregon Department of Transportation is covered by a general permit that regulates
stormwater discharges from construction sites. The proposed fee increase of 3% is not expected to have
a significant effect on these agencies. -

Part B. This rulemaking will not affect other agencies.

Assumptions Part A. It is assumed that the cost of obtaining and keeping a water quality permit is smail compared to
other operating costs for businesses, local governments and state agencies.

Part B. This rulemaking will not result in increased costs for perrnit holders.

Housing Costs Part A. The Department has determined that this proposed rulemaking will have no effect on the cost of
development of a 6,000 square foot parcel and the construction of a 1,200 square foot detached single
family dwelling on that parcel. The annual cost of the stormwater permit that may be required for the
construction of a house is currently $391. A 3% increase amounis to about $12/year, and this is
negligible compared to the purchase price of a new home,

Part B. This rulemaking will affect 2 small number of existing homeowners, but will not impact the cost
of a new home.

Administrative Rule | The Blue Ribbon Committee served as DEQ’s advisory committee for this rulemaking. This Committee
Advisory Committee came up with the recommendation for an annual fee inflator that is the basis for this rulemaking, and has
reviewed this fiscal impact staternent.

Sonja Biormn-Hansen

Prepared by Printed name Date
Approved by DEQ Budget Office Printed name Date
© 6/04/2007 Page 3 of 3
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Attachment F

State of Oregon
DEPARTMENT OF ENVIRONMENTAL QUALITY

Land Use Evaluation Statement

Rulemaking Proposal
for
Water Quality Permit Fee Increase

RULE CAPTION

This proposal increases permit fees by 3% and provides criteria for termination of septic permits.

1. Explain the purpose of the proposed rules.
Part A. The purpose of the propesed rulemaking is to increase permit fees by 3%.
Part B. The purpose of the proposed rulemaking is to create language under which qualified
permit holders for small onsite septic systems can terminate their permits and operate their
systems under more appropriate permits issued at the county level.

2. Do the proposed rules affect existing rules, programs or activities that are considered Iand
use programs in the DEQ State Agency Coordination (SAC) Program?
Yes X No__
a. Ifyes, identify existing program/rule/activity:
The proposed rules affect Oregon’s NPDES and WPCF permitting program (340-018-0030(d)

Issuance of NPDES and WPCF Permits), which regulates waste water discharges from
industrial and municipal sources.

b. If yes, do the existing statewide goal compliance and local plan compatibility
procedures adequately cover the proposed rules?

Yes X No (if no, explain):

The proposed rules would be implemented through the Department’s existing wastewater
permitting program. An approved land use compatibility statement is required from local
government before an NPDES or WPCF permiit is issued.

6/04/2007 Page 1 of 2
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3. 1If the proposed rules have been determined a land use program under 2. above, but are
not subject to existing land use compliance and compatibility procedures, explain the new
procedures the Department will use to ensure compliance and compatibility.

Not applicable.

6/04/2007 Page 2 of 2

028



sl Agenda Item F:
Proposed Fee Increase
and

Onsite Septic Rule Changes

F‘ " Proposed 3% Fee Increase
DPJEi] > Continues implementation of the Blue Ribbon
SusctOmn ‘Committee’s recommendations for improving
Evironmental the wastewater permitting program.

> Implements an annual fee increase mechanism
approved by the 2005 Legislature. Fees may
increase annually in an amount not to exceed
3%. '

» Fee increase will generafe an estimated
$217,000 in revenue during the 2007-2009
biennium to help address cost increases.




... Not affected:

. *Water Pollution Control Facility (W PCF }-Onsite

Who Will Be Affected?

-Municipal/Domestic permit holders
*Industrial permit holders .
-General permlt hoiders

«Suction dredge permit holders

septic permit holders

StatgofQrgon - - .

Ermvironmentat
Queality

- Proposed Onsite Septic
Permit Rule Changes

.. Construction-Installation Permits vs. -
Water Pollution Control Facilities (WPCF) Permits

- » Consfruction-Installation
> Residential and small commercial facilities

> WPCF
» Large, complex commercial facilities




Proposed Onsite Septic
Permit Rule Changes

March 2005 rule changes:

Stata of Oregon
Environmeng!
Quaiity )
» Incorporated many innovative septic systems
> NSF, int_er_natidna[_céﬁificatiqn ‘
» Service Contract
» Annual reporting
= Proposed Onsite Septic

Permit Rule Changes

June 2007 proposed rule changes:

» Exemption for small, existing systems without
NSF, International certification '

» Proven track record
> Service Contract

» Annual Reporting




Proposed Onsite Septic
Permit Rule Changes

Stats of Oregant Advantages

Deparimant of
Environments)
Quality

> Focus resources on rhaintenaﬁce

» Less burdensome moniforing requirements
> Lower annuél reporting fee

» No renewal fee |

» Local contacts in each county i
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Department
Recommendation

Background and
Need for
Rulemaking

State of Oregon |

Department of Environmental Quality Memorandum

Date: June 4, 2007

To: Environmental Quality Commission WJD

From: Stephanie Hallock, Director /j | t(

| Subject: Agenda Item G, Rule Adoption: Redesignation of the Salem-Keizer Carbon

Monoxide Nonattainment Area;
June 22, 2007 EQC Meeting

Why this is Carbon Monoxide (CO}) is a colorless, odorless, poisonous gas produced by

Important incomplete combustion. The Salem-Keizer area easily meets the National Ambient

Air Quality Standards (NAAQS) for CO and has done so for over twenty years.
However, the area still carries its initial nonattainment area designation and is subject
to requirements meant for areas with high CO levels. This CO Maintenance Plan

~ demonstrates to the public that CO levels have been and are expected to remain well

within public health standards. The plan also allows the Environmental Protection
Agency (EPA) to lift the nonattainment designation for the Salem area and
redesignate the area to attainment for CO. Under Oregon law, the Salem-Keizer area
would become a CO maintenance area. Redesignating the area to attainment will
also change the emission control requirements for new and expanding industry away
from the most stringent controls possible to requirements more appropriate for areas
with good air quality. Redesignation will also simplify local transportation planning
requirements for evaluating air quality impacts of new transportation projects.

The Department of Environmental Quality (DEQ) recommends that the
Environmental Quality Commission (EQC) adopt the Salem-Keizer CO
Maintenance Plan as a revision to the State Implementation Plan as presented in
Attachment A, and request that the Environmental Protection Agency (EPA)
redesignate the area to attainment for carbon monoxide.

In the 1970s the Salem-Keizer area was tested for compliance with the newly
established CO standard of 9 parts per million {ppm). At that time, measured CO
concentrations in Salem violated the air quality standard and the area was
officially designated by the EPA as “nonattainment” for CO.

Historically, elevated CO levels were seen in the winter months and caused by
automobile traffic at congested intersections. Other sources of CO, like industrial
emissions and wintertime wood burning contribute a small amount to overall
background CO, but the primary driver of CO levels is transportation. The highest

EQCStaffReportRuleAdoption (10-24-06) =
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CO concentrations in urban areas occur during winter, when cooler temperatures
lead to less efficient combustion and when CO emissions are trapped near the
ground by atmospheric inversions.

The CO trends graph shows how CO levels have dramatically decreased as cars
have become much cleaner over the past twenty years. Because the public health
risk from CO has been significantly reduced in the Salem-Keizer area, DEQ can
now complete the administrative process to redesignate Salem from a CO
nonattainment area to a state CO maintenance area and federal attainment area.

Salem ' CO Standard
10 ,\ 9.5 ppm8hrAve

.......................................................................................................................

CarbonzMonoxide (ppm)

E T T T 1

9

8

7

6l

S :

3 .
2

1

0

1

984 1988 1992 1996 2000 2004

DEQ’s initial attainment analysis in 1979 showed that EPA’s progressively more
stringent federal tailpipe standards for cars and trucks would reduce CO levels and
bring the Salem area into compliance. Because the Salem area was designated
nonattainment, the Clean Air Act required that new and expanding major
industrial sources install the most stringent level of emission control technology,
known as Lowest Achievable Emission Rate (LAER). No additional CO
reduction strategies were needed. ,

As CO emissions from cars and trucks were reduced over time, ambient CO
concentrations improved. In 1987 the Salem-Keizer area achieved the NAAQS
for CO and since then vehicle emissions have continued to decrease. CO
concentrations are now approximately half of what the NAAQS requires and CO
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Effect of Rule

Ievels are expected to stay low as cleaner new vehicles make up an increasing
proportion of the fleet. '

Salem-Keizer’s low CO concentrations allow the area to be redesignated to
attainment using a “limited” air quality maintenance plan. Under this policy EPA
considers areas with CO concentrations lower than 85% of the CO standard to
have a significant safety margin, even with expected growth. Such areas are
unlikely to violate the 9 ppm CO limit during the ten-year maintenance plan
period.

The limited maintenance plan approach removes the need to forecast future CO
emissions and to develop a specific cap (Motor Vehicle Emissions Budget) for
total emissions from the regional transportation system. Rather, future CO
emissions from areas eligible to.isse a limited maintenance plan are “assumed to
comply” with transportation conformity rule requirements. This eliminates an
administrative obligation that provides little or no benefit. This topic is discussed
further on page four.

The chief cause of high CO levels and the Salem area’s nonattainment status has
been CO emission from cars and trucks. However, the Clean Air Act requires
nonattainment areas to apply two programs in addition to motor vehicle emission
standards to control CO concentrations. These include stricter requirements for
new and expanding major industry and requirements that link transportation
planning and air quality under a program called Transportation Conformity.
Redesignating Salem to attainment means that these programs can be modified to
reflect the fact that Salem’s CO levels are, and will remain, well within air quality
standards.

Requirements for New and Expanding Major Industry: When the Salem area
was violating CO standards in the 1970’s, the Clean Air Act required new and
expanding major industrial sources to install the very highest level of pollution
control equipment--regardless of cost. That level of control is Lowest Achievable
Emission Rate (LAER) technology. Under nonattainment, new and expanding
industries are also required to “offset” any increased CO emissions by decreasing
an equal amount of CO from other sources in the area.

Currently, CO levels are half the standard and are expected to stay low because of
much cleaner cars. Therefore, the LAER-level controls that were initially required
by the Clean Air Act are no longer needed. Following redesignation to attainment,
new and expanding major industry would be required to install Best Available
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Commission
Authority

. Stakeholder
Involvement

Public Comment

Control Technology (BACT). BACT allows substantial local economic, energy,
environmental or other costs to be considered in determining the appropriate level
of industrial emission controls and is the level of control technology that is usually
required in former nonattainment areas that have met air quality standards. BACT
provides a high level of CO control and often results in the identical control
technology as would be required by L.AER.

Also as a result of redesignation to attainment, new and expanding major industry
would no longer need to offset any CO emission increases with an equivalent
amount of CO emission reductions from the area. Such emission reductions are
not available in the Salem area causing a virtual prohibition of new and expanding
major industry. The revised industrial source requirements resulting from
redesignation would align the requirements in Salem-Keizer with the requirements
that currently exist in the Portland area. Redesignation will not affect
requirements for existing industrial facilities.

Transportation Conformity: The local transportation planning organization--
Salem-Keizer Area Transportation Study (SKATS)--will also be affected by the
proposed redesignation. Under the proposed maintenance plan, the Salem-Keizer
area will continue to be subject to federal transportation conformity rules that link
air quality and transportation planning. However, SKATS will no longer need to

~..perform a time-consuming regional air quality emissions analysis each time a new.

transportation plan or transportation program is approved. Such analyses are
conducted about every other year at an estimated cost of $30,000. In arcas with
Salem’s low CO concentrations, such regional analyses are very unlikely to
identify any air quality problems and are not required for areas with a limited CO
maintenance plan. However, individual transportation projects will still be subject
to localized “hot spot” air quality analyses to demonstrate those projects will not
cause CO problems.

The Commission has authority to take this action under ORS 468.020.

This proposal was developed in consultation with EPA, the Salem-Keizer Area
Transportation Study (SKATS) and key stakeholders. DEQ did not convene an
advisory committee because no new CO reduction measures are needed for the
Salem area. CO levels in Salem have been well below health standards for twenty
years.

A public comment period extended from March 15 through April 20, 2007. DEQ
hosted an informal open house on March 26th to provide the public with
information on the CO plan and an opportunity to discuss air quality issues. DEQ
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held a formal public hearing April 16th to gather public comment on the proposed
CO maintenance plan. Several individuals attended the open house, but no one
attended the public hearing. The only comments submitted on this rulemaking
were those offered by EPA Region 10. A summary of those comments and DEQ’s
response are provided in Attachment B.

Key Issues The Salem CO Limited Maintenance Plan demonstrates that the area is well
within the health-based CO standard and has been so for two decades.
Redesignation to attainment will result in appropriate regulatory changes for
large industry and transportation planning agencies. The outreach efforts to
potentially interested parties combined with a lack of comment indicates there is
no opposition to this proposal.

Next Steps If the EQC adopts the proposed changes, DEQ will file rule changes with the
Oregon Secretary of State and submit the maintenance plan and redesignation
request to EPA as a revision of the State Implementation Plan. EPA is expected to
review the submission well within the eighteen months allowed under the Clean
Air Act. Once EPA’s approval is published in the Federal Register the provisions
described above will take effect. The modified requirements for new and
expanding industry will be implemented through the normal air quality permitting
process. Changes in transportation planning requirements will represent a
reduction in planning duties performed by SKATS.

Attachments A. Proposed Rule Revisions

1. Proposed Salem-Keizer CO Maintenance Plan
2. Proposed Rule Revisions

Summary of Public Comments and Agency Responses
Presiding Officer’s Report on Public Hearing
Relationship to Federal Requirements Questions
Staternent of Need and Fiscal and Economic Impact
Land Use Evaluation Statement

MEHUQW

Available Upon
Request

Legal Notice of Hearing

Cover Memorandum from Public Notice

Written Comment Received ‘

Memo from EPA’s Joseph Paisie dated October 6, 1995

Salem-Keizer Carbon Monoxide Nonattainment Area Maintenance Plan
Emissions Inventory

e
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SALEM-KEIZER AREA CARBON MONOXIDE LIMITED MAINTENANCE PLAN

OREGON STATE IMPLEMENTATION PLAN
VOLUME 2, SECTION 4.57:
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4.571 Introduction
4.57.1.0 Purpose of the Limited Maintenance Plan

This air quality maintenance plan was developed to demonstrate that the Salem-Keizer
Area Transportation Study, as defined in OAR 340-204-0010 (the Salem-Keizer area),
has met the National Ambient Air Quality Standard (NAAQS) for carbon monoxide (CO)
and to allow the area to be officially redesignated for CO. The plan is written as a
“limited” maintenance plan and will ensure that the area continues to comply with CO
standard in the future. This document is developed in accordance with the federal Clean
Air Act and the policies of the U.S. Environmental Protection Agency (EPA).

4.57.1.1 History of CO Problem in the Salem-Keizer Area

in 1974, DEQ began monitoring CO concentrations in the Salem-Keizer area and results
indicated the region failed to meet the 8-hour NAAQS of 9 parts per million (ppm). On
March 3, 1978, EPA officially designated the area as "nonattainment” for that pollutant.
The area was further identified as “not-classified” as fo the degree of nonattainment due
to insufficient data. On June 29, 1979, the Oregon Department of Environmental Quality
(DEQ) submitted a CO Control Strategy to EPA as required by the 1977 Clean Air Act.
That plan relied primarily on the Federal Motor Vehicle Emission Control Program to
bring the area into compliance. EPA approved DEQ’s attainment plan on June 24, 1980.

CO concentrations improved and the Salem-Keizer area achieved the NAAQS for CO in
1987 based on monitoring data from the previous two years. Since then, vehicle
emission standards have become progressively more restrictive and CO emissions from
motor vehicles declined steadily. Because the highest CO concentrations in the Salem
area are caused by vehicle emissions, the tighter emission standards caused the area’s
CO concentrations to continue to decline. CO concentrations are now approximately
half of what the NAQQS for CO requires and CO levels are expected to stay low as
cleaner new vehicles make up an increasing proportion of the fleet.

4.57.1.2 National Ambient Air Quality Standards for Carbon Monoxide

CO is a colorless, odorless gas that displaces oxygen in the body’s red blood ceils
through normal respiration. The major human-caused source of annual CO is
incomplete combustion of carbon-based fuels primarily through the use of gasoline-
powered motor vehicles. Other important sources of CO emissions are woodstoves,
fireplaces and industrial boilers. Most serious CO concentrations occur during winter in
urban areas, when cooler temperatures promote incomplete combustion and when CO
emissions are frapped near the ground by atmospheric inversions.

The Clean Air Act requires EPA to establish National Ambient Air Quality Standards
(NAAQS) for six common air poliutants including CO. EPA set the NAAQS for CO at 35
parts per million (ppm) averaged over a 1-hour period and 9 ppm averaged over an 8-
hour period. Like most areas of the country that failed to meet the CO NAAQS, the
Salem-Keizer area did not meet the 8-hour portion of the standard.

Salem-Keizer Area CO Maintenance Pian June 4, 2007 Attachment A1, page 2
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The Code of Federal Regulations (40 CFR part 50.8) defines how ambient air quality
monitoring data are to be compared to the applicable NAAQS. It states that monitoring
data should be expressed to one decimal place, and that standards defined in parts per
million should be compared “in terms of integers with fractional parts of 0.5 or greater
rounding.” EPA interprets this rule to mean that any 8-hour CO concentration less than
9.5 ppm meets the standard. Any CO value monitored at or above 9.5 ppm is an
exceedance. Two exceedances in one calendar year constitute an air quality violation.
Therefore, it is the second-highest CO concentration that determines if an area attains
the air quality standard.

Demonstrating attainment of the standard requires monitoring ambient air guality using
‘approved instruments and procedures and verifying the results with a formal quality
assurance/quality control program. Air quality measurements taken in the Salem-Keizer
area show that the area has not violated the CO standard since 1985 and easily satisfies
EPA’s requirements as shown in Section 4.57.2.

4.57.1.3 Maintenance Plan Criteria/Organization of Document

Section 175A and related provisions of the Clean Air Act establish the criteria that must
be satisfied for an air quality maintenance plan update:

s Attainment of NAAQS for CO

» Full approval of the State Implementation Plan (SIP) under section 110(k)*
Demonstration that air quality improvement is due to permanent and enforceable
emission reductions.

Full approval of CO maintenance plan under section 175A

Fulfillment of all applicable Section 110 requirements®

' :--'fhe'-f'c)'l'ld'\)'\iiﬁg sections summarize these critéria and' fefer”t'o' additional dlscu55|onof o

each topic elsewhere in this document.

*Section 110 desctibes general provisions needed for a SIP. Section 110(k) addresses Clean Air Act
requirements applying to the redesignation of a specific area to attainment.

_Attainment Verification

A maintenance area must coniinue to meet the applicable NAAQS. Attainment of the
NAAQS for CO in the Salem-Keizer area is discussed in Section 4.57.2, “Attainment
Demonstration.”

SIP Approval

EPA must have fully approved the applicable SIP for the area pursuant to Section 110(k)
of the CAA. Compliance with these requirements are addressed in Section 4.57.4 of this
plan.

Permanent and Enforceable Improvements in Air Quality

Permanent and enforceable reductions in emissions and improved ambient CO
concentrations in the Salem-Keizer area are discussed in section 4.57.2.

Maintenance Plan Elements

Salem-Keizer Area CO Maintenance Plan  June 4, 2007 Attachment A1, page 3
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Section 175Aof the Clean Air Act requires-arequest-forredesignation to be supported
by a plan that will provide for maintaining the national ambient air quality standard ten
years into the future. The maintenance plan must be submitted to EPA as a revision to
the State Implementation Plan and includes the following required elements:

Section 4.57.2: Attainment Emissions [nventory
Section 4.57.3: Maintenance Demonstration
Section 4.57.3: Contingency Plan

Section 4.57.4. Administrative Requirements

4.571.4 Salem-Keizer Air Quality Control Area

The CO air quality control area regulated by this plan is the Salem-Keizer Area
Transportation Study area as it existed before the addition of the Turner region at the
Southeast. The area is shown below:

Figure 1
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4.57.2 ATTAINMENT DEMONSTRATION

4.57.21 Ambient Air Quality Monitoring Program

DEQ has been monitoring ambient CO concentrations in the Salem-Keizer area since
1974. Monitors were located at "hot spot” areas with the highest potential to exceed the
standard. Monitoring locations were identified using EPA’s protocol and the use of
periodic sampling (sampling surveys or bag studies) at prospective locations. During the
CO season, monitors operated continuously with 1 hour and 8 hour average CO
concentrations being derived electronically via data loggers and integrators. After the
results were reviewed for quality assurance, the measurements were entered into the
Aerometric Information Retrieval System (AIRS) fo provide EPA with DEQ’s air quality
data.

The Salem-Keizer area has had three CO monitoring sites. The first was at the Valley
Answering Service at 498 SE Church St. NE in Salem. Monitoring was shifted to 690
Lancaster Ave. NE Salem after a sampling survey in 1988/1989 indicated that location
was likely to have the highest CO levels. When DEQ’s monitoring site lease at that
location was terminated in 1992, the monitor was moved North to the Market and
Lancaster site (1685 Lancaster Ave. NE Salem). Air sampling continued at that location
with generally decreasing values until sampling was suspended in 2006.

DEQ ended CO monitoring in the Salem-Keizer area because both local Salem CO
levels and national trends for CO concentrations confirm that CO levels across the
county will remain significantly below federal health standards into the future. DEQ will
continue to track the potential increase of CO by inventorying CO emissions every three
years as part of the National Emission Inventory process. Should emissions increase
significantly in the future, DEQ will resume CO monitoring. In addition, DEQ will track
CO measurements in other areas of the state (Portland, Eugene and Medford} where
monitors remain. If ambient CO levels rise significantly, DEQ will resume monitoring in
Salem-Keizer as specified in section 4.57.3.

4.57.2.2 Summary of Ambient CO Data

Each recording of a CO concentration higher than the NAAQS is an exceedance. Two
exceedances at a given monitor in a single year constitute a violation. Therefore, it is the
second highest reading in a given year that determines if an area complies with the CO
standard.

Monitoring in Salem-Keizer demonstrates that the area last violated the CO NAAQS in
1985. The only exceedance of the 8-hour CO NAAQS since then occurred November
11, 1993 when a reading of 9.7 ppm was registered at the Market and Lancaster site.

The highest and second highest CO concentrations at the Salem-Keizer monitor over
the past two decades are shown below. Again, the National Ambient Air Quality
Standards for CO are 35 ppm (maximum 1-hour average), and 9 ppm (maximum 8-hour
average).

Salem-Keizer Area CO Maintenance Plan  June 4, 2007 Attachment A1, page 5
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Table 1 Highest CO Concentrations (ppm): 1986 to 2005
STATION LOCATION 1-HOUR AVERAGES Number 8-HOUR AVERAGES
AND NUMBER YEAR MAXIMUM 2ND HIGH ofDays  MAXIMUM 2" HIGHEST
ver {date) (date)
>9ppm

Salem

Valley Answering Service 1986 18.1 16.6 o 7.5 (12/28) 7.1 (10/31)

488 Church St. NE 1987 14.0 13.8 0 8.5 (12/30) 8.0 (02/06)
1988 116 115 0 7.4 (02/27) 6.4 (1217
1089 10.5 8.8 0 4.6 (01/20) 4.1 (01/28)

Lancaster Ave. 1990* 12.8 11.6 0 7.8 (12/15) 7.7 (10/26)

690 Lancaster NE 1991 13.9 12.5 0 9.8 (01/05) 8.0 (12/13)
1992 14.9 12.4 0 8.6 (02/04) 8.2 (02/06)

Market & Lancaster (SML) 1993 14.8 13.2 1 9.7 (11111) 8.8 (12/28)

DEQ# 10131 EPA# 41040039 1994 10.5 10.3 0 9.0 (02/06) 7.8 (02/03)
1995 10.7 9.8 0 6.2 (11/03) 5.4 (02/03)
1996 10.5 9.6 0 7.8 (02/15) 7.1 (11/01)
1997 8.2 8.1 0 6.2 (11/02) 5.3 (01/15)
1998 7.9 7.9 o 4.7 {10/26) 4.6 (10/05)
1999 7.7 7.7 0 5.9 (01/05) 5.9 (12/23)
2000 8.5 8.4 0 5.5 (11/16) 5.4 (01/18)
2001 75 7.2 0 6.0 (11/09) 5.1 (11/10)
2002 76 7.3 0 5.6 (11/28) 5.2 {11/03)
2003 7.1 6.9 0 5.2 (01/07) 4.9 (01/07)
2004 5.6 5.4 0 4.2 (11/06) 3.8 (11/05)
2005 7.5 6.1 0 4.9 (11/06) 3.7 (11/23)

*Winter data only

 “The five highest 8 hour average CO concentrations for the last five years are shown -~

below:

Table 2 Five Highest 8-Hour CO Concentrations (ppm):

Market & Lancaster (SML)

11/09/2001 6.0
11/26/2002 5.6
01/07/2003 5.2
11/03/2002 5.2
11/10/2001 5.1

A graph of the second highest 8-hour CO averages at the Salem-Keizer monitor is

shown below:

Salem-Keizer Area CO Maintenance Plan

June 4, 2007

Aftachment A1, page 6
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Figure 2: Salem Area 2™ Highest CO Average: 1986 to 2005
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4.57.2.3 Permanent and Enforceable Improvement in Air Quality

Permanent Emission Reductions

Control measures used to attain the CO National Ambient Air Quality Standard were:

o Federal Motor Vehicle Emissions Control Program (establishing emission
standards for new motor vehicles).

e Major New Source Review with Best Available Control Technology (BACT).

ltis ndted the Salem-Keizer area attainment plan relied on only these federal control
.measures (45 FR 42275).

Representative Baseline Period

As a condition of redesignation, EPA requires that air quality improvements not be the
result of temporary factors such as slow economic periods or unusually favorable
meteorology. For this reason, DEQ cites the CO monitoring conducted over the
previous 20 years to demonstrate that Salem-Keizer is clearly well below the allowable
standard, and these conditions are expected to continue.

DEQ also conducted the emissions inventory supporting this maintenance plan for the
year with the highest second-high CO measurements in the last ten-year period. That

Salem-Keizer Area CO Maintenance Plan  June 4, 2007 Attachment A1, page 7

015



Agenda Item G, Rule Adoption: Salem CO Redesignation
June 22, 2007 EQC Meeting

second-high reading occurred in 1999 at an 8-hour average CO concentration of 5.9
ppm. This measurement also serves as the CO “design value” for the Salem-Keizer
area. Selection of 1999 as the reference year provides further assurance that the
emissions considered in this plan do not represent an unrealistically optimistic period.

The use of 1999 as the baseline Emission Inventory year is supported by an emission
factor analysis of on-road motor vehicles. As mentioned earlier, the highest CO
concentrations in the Salem-Keizer area are caused by on-road motor vehicles in areas
of congested traffic. While congestion has arguably gotten worse in recent decades, the
CO emission rate of an average on-road vehicle has improved dramatically. The
improvement in CO emission rates is credited for most of the overall reduction in CO
concentrations throughout the nation.

The reduction of motor vehicle CO emission rates will continue well into the future. DEQ
calculated past and future “composite” CO emission factors (representing the average of
all on-road vehicles) using EPA’s Mobile 6.2 Emission Factor model. The results clearly
show that fleet-average CO emission rates will continue to decline well below the 1999
inventory year.

Table 3 Fieet-Averagre CO Emission Factors for On-Road Motor Vehicles*
1999 2002 2005 2008 2011 2014 2017
328 285 22.0 17.8 16.2 13.5 12.4

*Emission Factors are expressed as grams of CO per mile for an average winter day.
Factors were generated with EPA’s Mobile 6.2 computer model using local temperature
~and fuel. characteristics together with national-average fleet data. BRI
The strong decline in emission rates supports the use of 1999 as the emission inventory
year. The higher emission factors of 1999 make it as good as--or more conservative
than—the use of a more recent emissions year.

4.57.2.4 Demonstration That DEQ’s CO Network May Reasonably Be
Considered Representative Of Worst Case CO Concentrations

This section presents evidence that the locations of the DEQ monitors for CO represent
“worst case” or peak level concentrations. Specific elements include:

¢ wide ranging field sampling conducted by DEQ to identify areas with high peak CO
levels,

~ = screening techniques used to identify intersections with apparent potential for high
CO concentrations, and

« historical field studies showing that the DEQ CO network tends to record higher CO
concentrations than screened intersections.
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4.57.2.5 Comprehensive CO Field Studies

DEQ has repeatedly tried to identify localized areas that experience the highest peak CO
concentrations. It conducted studies that included monitoring at several dozen locations
during the winters of 1984, 1988-89, and 1994-95. The 1984 study found that the
current monitor at the Valley Answering Service was not well located for observing the
maximum 8-hour average CO concentrations. The subsequent study in 1988-89 was
designed to estimate the best location for a continuous CO monitor in the Salem-Keizer
area. That effort suggested that the areas of the highest potential CO concentrations
were at major traffic corridors rather than the cenfral business district. The results of this
study caused DEQ to relocate the Salem-Keizer monitor in 1990 to the heavily traveled
Lancaster Avenue.

In the winter of 1994-95 DEQ conducted an additional sampling survey to further
investigate the locations of the highest CO concentrations in the Salem area.
Unfortunately, the study period consisted of unusually mild weather, and few conclusions
could be drawn. However, it was noted that while the monitor in the central business
district showed some high CO values, it was also shown to not be a site of maximum CO
concentrations under worst case conditions.

These studies indicate that the Salem-Keizer CO site network was reasonably
representative of worst case CO concentrations.

4.57.2.6 Conclusions Regarding Demonstration of Attainment

Ambient air monitoring results demonstrate that CO concentrations in the Salem-Keizer
have decreased dramatically and are well within the NAAQS. That trend reflects a
national pattern of newer vehicles producing considerably reduced amounts of CO. The
extended length of time that Salem-Keizer has ailready been in attainment clearly
demonstrates that the area’s low CO concentrations are not the result of short term
economic slow downs or unusual meteorological conditions.
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4.57.3 MAINTENANCE PLAN

Section 175A of the Clean Air Act requires a state to submit a maintenance plan for
EPA’s approval as a condition for redesignation. For the Salem-Keizer area the
maintenance plan uses the limited maintenance plan approach allowed under EPA
policy. This maintenance plan applies to the 10-year period November 1, 2007 through
November 1, 2017.

4.57.3.1 Limited Maintenance Plan Requirements

EPA policy allows CO “nonclassifiable” areas with CO levels meeting certain
requirements to use streamlined requirements of a “limited” maintenance plan for
redesignation. These requirements are specified in a memo from EPA’s Joseph Paisie
dated October 6, 1995 which is included at Appendix D11-1 to this plan. The limited
maintenance plan requirements may be used if an area’s design value is no higher than
7.65 ppm CO (85% or less than the CO standard allows) in recent years. With a design
value of 66% of the CO standard in 1929, the Salem-Keizer area is clearly within the
scope of EPA’s policy and the limited maintenance plan provisions are applied herein.

4.57.3.2 Attainment Inventory

As part of the Salem-Keizer Limited CO Maintenance Plan update, DEQ developed an
attainment emission inventory for the year 1999. The CO emission inventory reflects
detailed estimates of CO emissions from all sources on a typical winter day. Emissions
are grouped in four major categories: industrial (Point) Sources, On-Road Mobile
Sources, Non-Road Mobile Sources, and Area Sources as described below:

Industrial {(Point) Sources

This group consists of stationary industrial sources that emit more than 100 tons per
year of CO within the SKATS boundary or within a 25 mile radius of that boundary.
industrial sources that emit less than 100 tons per year CO are not included in this
category. '

Area Sources
Area sources consist of CO emissions from a wide variety activities distributed over a
large area. In Salem-Keizer, the largest area sources of wintertime CO are

woodstoves, fireplaces and residential burning of household waste.

On-Road Mobile Sources

On-road mobile sources of emissions are essentially emissions from vehicles licensed to
operate on highways. They include cars, trucks, motorcycles, buses, vans and heavy
duty vehicles.

Non-Road Sources
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Non-road sources of CO emissions are those produced by motorized vehicles that are
not typically operated on highways. These include commercial, industrial and
construction equipment as well as lawn and garden equipment.

The inventory is used to establish a relationship between the type and amount of CO
emissions in a given area and the resulting CO concentrations those emissions produce.
The 1999 baseline year was chosen because that year reflects the highest ambient CO
concentrations in Salem-Keizer's recent history. 1999 also represents a period when
average CO emission rates of on-road motor vehicles were significantly higher than they
are now or will be in the future as is demonstrated in section 4.57.2.3. As concluded in
that section the 1999 emissions inventory year is as good as--or more conservative -
than--a more recent year for establishing baseline emissions.

In accordance with EPA guidance, 1999 industrial source emissions were based on
actual industrial emissions rather than permitted (allowable) emission levels. On-road
motor vehicle emissions were calculated using EPA’s Mobile 6.2 emissions factor model
in a link-based computer analysis using SKATS’ EMME?2 travel demand model. Details
are provided in the Salem-Keizer Carbon Monoxide Nonattainment Area Maintenance
Plan Emissions Inventory, Appendix D 11-2, which is summarized by Table 3 below:

Table 4 1999 Annual and Seasonal CO Emissicns
CO Emissions
Seasonal
Annual Day
Area / County Source Type (tons/year) (Ibs/day)
‘SKATS CONAA
Stationary Point : 10,293 57,168
Stationary Area 25,840 239,142
E Mobile Non-Road 16,067 19,820
Mobile On-Road 36,025 197,400
Total All Sources 88,225 513,530
*includes additional industrial sources within 25
miles of the Salem-Keizer area

As mentioned above, CO is primarily the result of incomplete combustion. Because
combustion efficiency decreases at lower temperatures and because the sources of
combustion change throughout the year, EPA requires that CO emissions be talfied
during two different periods. The first period represents total annual emissions and the
second represents average daily emissions per winter day. Categorizing mobiile and
stationary sources according to these different periods reveals how CO emissions vary
over space and time in the affected area.

The winter season receives additional scrutiny because that is traditionaily when low
temperatures produced the highest CO emissions and ambient concentrations. Today
however, the total seasonal variation is much less pronounced. Overzll, CO Seasonal
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Day emissions in 1999 were estimated to be 513,530 Ibs. CO/day. That amount is only

slightly higher than an annual daily average of 483,424 16s. CO/day.

While emissions from Stationary Point sources and Maobile On-Road sources are
relatively constant during the year, Stationary Area source emissions increase during
cold weather and Mobile Non-Road emissions drop sharply, That is because Area
Sources such as woodstoves and fireplaces are used primarily during winter and Mobile
Non-Road emissions come from construction, lawn, and garden equipment which are
mostly used during warm weather.

The emissions inventories reveal that the highest wintertime emissions are caused by
woodstoves and fireplaces, however those sources of CO are distributed widely over the
Salem-Keizer area at locations that do not move. Their emissions essentially contribute
{o a diffuse low-level background CQO concentration.

In comparison, Mobile On-Road emissions come from the only sources that congregate
in significant amounts. That occurs when cars and trucks are operated close together at
areas of traffic congestion. While vehicle emission rates have declined steadily over the
preceding decades, the tendency of Mobile On-Road sources to assemble spatially still
makes this group the most likely to produce the highest CO concentrations.

4,57.3.3 Maintenance Demonstration

Given the CO levels that an area must have to qualify for a limited maintenance plan,
EPA does not require limited maintenance plans to include a specific maintenance
demonstration. There is no requirement to project emissions over the future ten-year
period covered by the maintenance plan. EPA believes that for areas beginning the
maintenance period at less than 85% of the 9 ppm CO limit, federal control measures
provided by New Source Review for major industry and federal motor vehicle emission
controls provide adequate assurance that the area will continue to maintain the standard
over the initial 10-year maintenance period.

4.57.3.4 Motor Vehicle Emissions Budgets

EPA's guidance for a Carbon Monoxide Limited Maintenance Plan states that:

“When EPA approves a limited maintenance plan, EPA is concluding that an emissions
budget may be treated as essentially not constraining for the length of the maintenance

plan period because it is unreasonable to expect that such an area will experience so
much growth in that period that a violation of the CO NAAQS would result.”

Future Regional Transportation Plans and Transportation Improvement Programs which
are subject to “transportation conformity” rules will be “assumed to comply” with the
motor vehicle emission budget test. As a resuit, no CO Motor Vehicle Emission Budgets
are required and none were developed.

4.57.3.5 Emission Reduction Measures

Maior. New Source Review
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Upon redesignation for CO, the emission control requirement for new or expanding
major industry in the Salem-Keizer area will change from Lowest Achievable Emission
Rate (LAER) technology to Best Available Control Technology (BACT).

LAER technology is typically required in nonattainment areas that are violating air quality
standards. It provides the highest and most expensive level of control and is appropriate
in areas of failing air quality. In comparison, BACT is typically applied in attainment and
maintenance areas—areas that are meeting air quality standards. BACT technology
provides a very high level of control and in many cases specifies the same equipment as
LAER. Both BACT and LAER are applied as part of a rigorous air quality permitting
process but BACT allows substantial local economic, energy, environmental or other
costs to be considered in determining the appropriate control technology.

Federal Motor Vehicle Emission Con{roi Program

This Salem-Keizer maintenance plan continues to rely on federal emission standards for
new motor vehicles. These requirements include the federal Tier Il emission standards
for new light and medium duty cars and trucks as well as standards for heavy duty on-
road and non-road vehicles,

As noted earlier, On-Road Mobile Sources of CO are responsible for the highest CO
concentrations in the Salem-Keizer area (as is the case in most parts of the country).
That is because cars and trucks moving through an area can assemble in significant
numbers at areas of heavy traffic. High CO concentrations typically occur over a small
area close to a congested intersection; CO dissipates quickly over distance from a
source. Therefore, it is these vehicles collected in traffic that produce the highest CO
levels.

"Emission reductions mandated by the Federal Motor Vehicle Emission Control Program

have been primarily responsible for the large decrease in ambient CO concentrations in
the past. Before CO emissions were regulated, a typical car of the 1950s emitted
approximately 87 grams of CO per mile. Since then, federal rules have lowered CO
emissions to the point where today’s federal Tier Il requirements limit cars to no more
than 3.4 grams CO per mile—a 95% reduction of CO. This program wili continue to be
an effective control on critical On-Road Mobile Source emissions in the future.

Transportation Conformity

Federal and state transportation conformity rules require that nonattainment areas and
mainfenance areas demonstrate that emissions from an area’s transportation system will
stay within the amount of emissions anticipated by the area’s air quality plan. This
requires the local Metropolitan Planning Organization (MPO) to conduct a regional
analysis of transportation emissions each time a Regional Transportation Plan (RTP) or
Transportation Improvement Program (TIP) is adopted or amended. This analysis is
conducted with computer modeling by the Salem—Keizer Area Transportation Study

- {which is associated with the Mid-Willamette Valley Councif of Governments).

While EPA’s Limited Maintenance Plan option does not exempt an area from the need fo
affirm conformity, it explains that the area may demonstrate conformity without
submitting an emissions budget. Under the Limited Maintenance Plan option, emissions
budgets are treated as essentially not constraining for the length of the maintenance
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period because it is unreasonable to expect that the qualifying areas would experience

so much growth in that period that a violation of the CO NAAQS would result. For
transportation conformity purposes, EPA would conclude that emissions in these areas
need not be capped for the maintenance period and therefore a regional emissions
analysis would not be required. Similarly, Federal actions subject to the general
conformity rule could be considered to satisfy the “budget test” specified in 40 CFR
93.158 (a)}(5)(I)(A) for the same reasons that the budgets are essentially considered to
be unlimited.

While areas with maintenance plans approved under the Limited Maintenance Plan
option are not subject to the budget test, the areas remain subject to other transportation
conformity requirements of 40 CFR part 93, subpart A. Therefore, SKATS and Oregon
will document and ensure that: '

(a.) Transportation plans and projects provide for fimely implementation of SIP
transportation control measures (TCMs) in accordance with 40 CFR 93.113
(Note that this limited maintenance plan does not designate any TCMs).;

(b.) Transportation plans and projects comply with the fiscal constraint element
per 40 CFR 93.108;

(c.) The MPQO's interagency consultation procedures meet applicable
requirements of 40 CFR 93.105;

(d.} Conformity of fransportation plans’is determined no less frequently than
every four years, and conformity of plan amendments and transportation projects
is demonstrated in accordance with the timing requirements specified in 40 CFR
93.104;

{e.) The latest planning assumptions and emissions model are used as set forth
in 40 CFR 93.110 and 40 CFR 93.111;

{f.) Projects do not cause or contribute to any new localized carbon monoxide or
particulate matter violations, in accordance with procedures specified in 40 CFR
93.123; and

{(g9.) Project sponsors and/or operators provide written commitments as specified
in 40 CFR 93.125.

General Conformity

Federal and state rules for general conformity require that federal actions (such as
expanding an airport governed by the Federal Aviation Administration) may not produce
emissions that conflict with an approved air quality plan. However, EPA concludes that
“emissions budgets in limited maintenance plan areas may be freated as essentially not
constraining... and that federal actions subject to the general conformity rule be
considered fo satisfy the budget test.”

4.57.3.6 Continued Verification of Attainment
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DEQ will calculate CO emissions every three years as part of the Statewide Emission
inventory which is submitted to EPA for inclusion in the National Emission Inventory
(NEI!). DEQ will review the NEI emissions estimates to identify significant increases over
results reported for 2002. If NEI total annual CO emissions in Marion and Polk Counties
increase above 2002 emission levels, DEQ will evaluate the nature of the emissions
increase and resume ambient air quality monitoring if appropriate. If CO emissions from
on-road motor vehicles in Marion and Polk Counties increase more than 20%, and the
estimated increase is not due to a change of emissions factor computer models, DEQ
will resume monitoring for CO in the Salem-Keizer area.

DEQ will also analyze CO air quality monitoring data from the remaining CO monitors in
Oregon located in Portland, Eugene and Medford to verify that the Salem-Keizer area
likely continues to attain the air quality standard. If the second highest 8-hour average
concentration at any monitor exceeds 7 65 ppm CO, DEQ will resume monitoring directly
in the Salem-Keizer area.

4.57.3.7 Contingency Plan

The maintenance plan must include a process to quickly prevent or correct any
measured violation of the CO health standards. This process of investigation and (if
needed) corrective action is called the “contingency plan”. Contingency plans typically
have several stages of action depending on the severity of air quality conditions.

1. If DEQ’s periodic review of CO emissions specified in section 4.57.3.6 shows a
significant increase in emissions, DEQ will reestablish ambient CO monitoring in the
Salem-Keizer area.

- 2. If the highest measured 8-hour CO concentration in a given year in Salem-Keizer - -
exceeds 85 percent of the 8-hr standard (7.65 ppm), DEQ will investigate the reasons for
the CO increase, and take action as necessary to prevent a violation of standards.

3. [f the Salem-Keizer area does violate the CO standard in the future the-requirement
for new and expanding industries to install LAER emission controls and to offset any
new CO emissions will be automatically reinstated as specified in Oregon Administrative
Rule 340-224-0060(5). DEQ will also take corrective action to bring the area into
compliance while a new maintenance plan is developed for the area.

Compliance with the criteria for a limited maintenance pian and these provisions ensure
that the Salem-Keizer area will not violate the CO NAAQS throughout the plan period.
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4.57.4 ADMINISTRATIVE REQUIREMENTS

Administrative requirements for complying with Clean Air Act provisions are described
below.

4.57.41 State Implementation Plan {SIP) Requirements

The Salem-Keizer area meets all requirements for the State Implementation Plan (SIP)
specified in Section 110 of the federal Clean Air Act. Section 110 requires a former
nonattainment area to provide for the implementation, maintenance and enforcement of
an air quality standard.

4.57.4.2 Summary of Fully Approved SIP

The Salem-Keizer Area Carbon Monoxide Attainment Plan adopted in 1979 relied on the
- Federal Motor Vehicle Emissions Control Program and the industrial source permitting

program to control CO emissions. EPA approved the attainment plan in October 1980.

The current limited maintenance plan continues to rely on these programs.

45743 1990 Clean Air Act Amendments

The 1990 Amendments to the Clean Air Act placed additional requirements on the
Salem-Keizer area. These included the following:

a. 1990 emission inventory (to be revised every three years thereafter).
b. Transportation Conformity Rules.

C. New Source Review rules for major sources.

d. Contingency Measures.

4.57.44 Monitoring Network and Commitments

DEQ monitored CO concentrations in Salem-Keizer until March, 2006. At that time
monitoring was discontinued in accordance with the terms of agreement between DEQ
and EPA Region 10. This was done due to very low CO concentrations and the
likelinood that CO concentrations will remain low in the future. DEQ will continue to
operate and maintain the network of State and Local Air Monitoring Stations (SLAMS)
and National Air Monitoring Stations (NAMS) in Portland, Eugene and Medford.

4.57.4.5 Verification of Continued Attainment

DEQ will calculate CO emissions every three years as part of the Statewide Emission
Inventory which is submitted to EPA for inclusion in the National Emission Inventory
(NE!). DEQ will review the NE{ emissions estimates to identify significant increases over
resuits reported for 2002. if NE! total annual CO emissions in Marion and Polk Counties
increase above 2002 emission levels, DEQ will evaluate the nature of the emissions
increase and resume ambient air quality monitoring if appropriate. If CO emissions from
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on-road motor vehicles in Marion and Polk Counties increase more than 20%, and the
estimated increase is not due to a change of emissions factor computer models, DEQ
will resume monitoring for CO in the Salem-Keizer area.
DEQ will also analyze CO air quality monitoring data from the remaining CO monitors in
Oregon located in Portland, Eugene and Medford to verify that the Salem-Keizer area
likely continues to attain the air quality standard. If the second highest 8-hour average
concentration at any monitor exceeds 7.65 ppm CO, DEQ will resume monitoring directly
in the Salem-Keizer area
4.57.4.6 Maintenance Plan Commitments
As part of the CO maintenance plan, DEQ commits to do the following:

¢ Inventory CO emissions in Marion and Polk Counties evéry three years,

e Track ambient-CO concentrations at monitored sites in Oregon, and

¢ Resume ambient CO monitoring if the triggers cited in this plan are reached or
trends indicate CO concentrations are increasing significantly.
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DEPARTMENT OF ENVIRONMENTAL QUALITY.

DIVISION 200

GENERAL AIR POLLUTION
PROCEDURES AND DEFINITIONS

340-200-0049
State of Oregon Clean Air Act Implementation Plan

(1) This implementation plan, consisting of Volumes 2 and 3 of the State of Oregon Air Quality Control
Program, contains control strategies, rules and standards prepared by the Department of Environmental Quality
and is adopted as the state implementation plan (SIP) of the State of Oregon pursuant to the federal Clean Air
Act, 42 U.S.C.A 7401 to 7671q.

(2) Except as provided in section (3), revisions to the STP will be made pursuant to the Commission's
rulemaking procedures in division 11 of this chapter and any other requirements contained in the SIP and will
be submitted to the United States Environmental Protection Agency for approval. The State Implementation
Plan was last modified by the Commission on Eebruary22-2007June 21, 2007.

(3) Notwithstanding any other requirement contained in the SIP, the Department may:

B -\:d:,) Submit to the Environmental Protection Agency any permit condition implementing a rule that is part of the
federally-approved SIP as a source-specific SIP revision after the Department has complied with the public
hearings provisions of 40 CFR 51.102 (July 1, 2002); and

(b) Approve the standards submitted by a regional authority if the regional authority adopts verbatim any
standard that the Commission has adopted, and submit the standards to EPA for approval as a SIP revision.

NOTE: Revisions to the State of Oregon Clean Air Act Implementation Plan become federally enforceable
upon approval by the United States Environmental Protection Agency. If any provision of the federally
approved Implementation Plan conflicts with any provision adopted by the Commission, the Department shall
enforce the more stringent provision.

Stat. Auth.: ORS 468.020
Stats. Implemented: ORS 468A.035
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DEPARTMENT OF ENVIRONMENTAL QUALITY

DIVISION 200

GENERAL AIR POLLUTION
PROCEDURES AND DEFINITIONS

340-200-0040
State of Oregon Clean Air Act Implementation Plan

(1) This implementation plan, consisting of Volumes 2 and 3 of the State of Oregon Air Quality Control
Program, contains control strategies, rules and standards prepared by the Department of Environmental Quality
and is adopted as the state implementation plan (SIP) of the State of Oregon pursuant to the federal Clean Air
Act, 42 U.S.C.A 7401 to 7671q.

(2) Except as provided in section (3), revisions to the SIP will be made pursuant to the Commission's

- rulemaking procedures in division 11 of this chapter and any other requirements contained in the SIP and will
be submitted to the United States Environmental Protection Agency for approval. The State Implementation
Plan was last modified by the Commission on Eebruary-22,2007-June 21, 2007.

(3) Notwithstanding any other requirement contained in the SIP, the Department may:

: \a{) Submit to the Environmental Protection Agency any permit condition implementing a rule that is part of the
federally-approved SIP as a source-specific SIP revision after the Department has complied with the public
hearings provisions of 40 CFR 51.102 (July 1, 2002); and

(b) Approve the standards submitted by a regional authority if the regional authority adopts verbatim any
standard that the Commission has adopted, and submit the standards to EPA for approval as a SIP revision.

NOTE: Revisions to the State of Oregon Clean Air Act Implementation Plan become federally enforceable
upon approval by the United States Environmental Protection Agency. If any provision of the federally
approved Implementation Plan conflicts with any provision adopted by the Commission, the Department shall
enforce the more stringent provision.

Stat. Auth.: ORS 468.020
Stats. Implemented: ORS 468A.035
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DEPARTMENT OF ENVIRONMENTAL QUALITY

DIVISION 204
DESIGNATION OF AIR QUALITY AREAS
340-204-0030

Designation of Nonattainment Areas

The following areas are designated as Nonattainment Areas:

(21) PM10 Nonattainment Areas:

(a) The Eugene Nonattainment Area for PM10 is the Eugene-Springfield UGB as defined in OAR 340-204-
0010.

(b) The Oakridge Nonattainment Area for PM10 is the Oakridge UGB as defined in OAR 340-204-0010.

~ "OTE: This rule is included in the State of Oregon Clean Air Act Implementation Plan as adopted by the
-chvironmental Quality Commission under OAR 340-200-0040.

Stat. Auth.: ORS 468.020
Stats. Implemented: ORS 468A.025

340-204-0049

Designation of Maintenance Areas

The following areas are designated as Maintenance Areas:
(1) Carbon Monoxide Maintenance Areas:

(a) The Eugene Maintenance Area for Carbon Monoxide is the Eugene-Springfield AQMA as defined in OAR
340-204-0010.

(b) The Portland Maintenance Area for Carbon Monoxide is the Portland Metropolitan Service District as
referenced in OAR 340-204-0010.

(c) The Medford Carbon Monoxide Maintenance Area is the Medford UGB as defined in OAR 340-204-0010.

. "OTE: EPA maintenance plan approval and redesignation pending, |
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(d) The Grants Pass Carbon Monoxide Maintenance Area is the Grants Pass CBD as defined in OAR 340-204-
0010.

(€) The Klamath Falls Carbon Monoxide Maintenance Area is the Klamath Falls UGB as defined in OAR 340-
204-0010,

(f) The Salem Carbon Monoxide Maintenance Area is the Salem-Keizer Area Transportation Study as defined
in QAR 340-204-0010.

(2) Ozone Maintenance Areas:

(a) The Medford Maintenance Area for Ozone is the Medford-Ashland AQMA as defined in OAR 340-204-
0010.

(b) The Oregon portion of the Portland-Vancouver Interstate Maintenance Area for Ozone is the Portland
AQMA, as defined in OAR 340-204-0010.

(¢) The Salem Maintenance Area for Ozone is the Salem-Keizer Area Transportation Study as defined in OAR
340-204-0010. '

(3) PM10 Maintenance Areas:
(a) The Grants Pass PM10 Maintenance Area ié the Grants Pass UGB as defined in OAR 340-204-0010.
___(b) The Kiamath Falls PMlO antenance Area is the Klamath FaHs UGB as deﬁned in OAR 340 204-0010

(c) The Medford- Ashland PM10 Maintenance Area is the Medford-Ashland AQMA as defined in OAR 340-
204-0010.

NOTE: EPA maintenance plan apprdval and redesignation 'pen&ing.

(d) The La Grande PM10 Maintenance Area is the La Grande UGB as defined in OAR 340-204-0010.
NOTE: EPA maintenance plan approval and redesignation pending,

(e) The Lakeview PM10 Maintenance Area is the Lakeview UGB as defined in OAR 340-204-0010.
NOTE: EPA maintenance plan approval and redesignation pending.

NOTE: This rule is included in the State of Oregon Clean Air Act Implementatlon Plan as adopted by the
Environmental Quality Commission under OAR 340-200-0040.

Stat. Auth.; ORS 468.020
Stats. Implemented: ORS 468A.025
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Summary of Public Comment and Agency Response

Title of Rulemaking: Redesignation of the Salem-Keizer Carbon Monoxide
Nonattainment Area

Prepared by: .

Comment
period

Organization
of comments
and
responses

Davé Nordberg Date: May 7, 2007

The public comment period opened on March 15, 2007 and closed at 5:00
p.m. April 20, 2007. DEQ held a public hearing at 7:00 p.m. April 16, 2007 at
the Department’s Salem office. No one attended the hearing.

The U.S. Environmental Protection Agency Region 10 submitted the only set
of comments on this proposed rulemaking.

EPA’s comments sought to clarify several issues included in the Salem-
Keizer CO Maintenance Plan. These were addressed as described below.

Summary of Comments and Agency Responses

Comment 1

The Salem-Keizer CO Maintenance Plan relies on a 1999 Emissions
Inventory. The maintenance plan should explain more clearly why this
inventory is as good as, or more conservative than a more recent inventory.

Response

DEQ selected 1999 as an appropriate year to inventory emissions because it
has the highest second-high CO measurement in the last ten years. The
second highest CO concentration in 1999 was 5.9 ppm while the most recent
second highest CO concentration (in 2005) was 3.7 ppm. In the face of
these falling CO concentrations, DEQ feels the use of 1999 as a base year is
a conservative approach that is as good as using a more recent inventory
year. The use of the 1999 inventory year is supported by the addition of a
motor vehicle emission factor analysis to the attainment demonstration
portion of the maintenance plan (section 4.57.2.3). The analysis shows that
fleet-average CO emission rates from on-road motor vehicles drop sharply
between 1999 and 2017—the final year of the maintenance plan. Because

‘on-road motor vehicles cause the highest CO concentrations, this analysis

suggests the higher emission factors of 1999 would produce higher peak CO
concentrations than on-road motor vehicle emissions of 2017. 1999's
combination of high ambient CO concentrations and high on-road vehicie CO
emission rates makes use of that year a conservative analysis.

Comment 2

The Salem CO Maintenance plan should more clearly identify all air quality
control measures were used in the Salem area’s attainment plan.

Response

DEQ modified Maintenance Plan section 4.57.2.3 on page 7 to clarify that the
federal control measures listed were only measures applied in the Salem
area CO attainment plan. '
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Comment 3 EPA requests that specific triggers for the contingency plan be identified.

Response The description of contingency measures in'4.57.3.7 on page 15 is changed
to clarify these measures become active if the thresholds cited in 4.57.3.6
are triggered. The thresholds are also modified as suggested by EPA: If
total CO emissions increase over 2002 levels, DEQ will evaluate the need to
resume CO monitoring. If emissions from on-road vehicles increase more

{ than 20% DEQ will restore CO monitoring.

Comment4 | EPA asks that the fransportation requirements under a Limited Maintenance
Plan be listed in further detail.

Response DEQ added EPA’s complete description of the requirements for

" transportation planning under a Limited Maintenance Plan to section 4.57.3.5

on page 14.
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State of Oregon _
Department of Environmental Quality Memorandum
Presiding Officer's Report
Date: May 7, 2007
To: Environmental Quality Commission
From: John Taylor, DEQ 3’313&,\15*/‘

Subject: Presiding Officer's Report for Rulemaking Hearing
Title of Proposal: Redesignation of the Salem-Keizer Carbon Monoxide
- Nonattainment Area
Hearing Date and Time: April 16, 2007 at 7:00 p.m.
Hearing Location: DEQ, Salem Office

The Department convened the rulemaking hearing on the proposal referenced above at
7:00 p.m. No one attended the hearing and the event was closed at 7:30 p.m.

Salem-Keizer Area CO Maintenance Plan June 4, 2007 Attachment C, page 1
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State of Oregon

DEPARTMENT OF ENVIRONMENTAL QUALITY

Relationship to Federal Requirements

RULE CAPTION

Redesignation of the Salem-Keizer Carbon Monoxide Nonattainment Area

Answers to the following questions identify how the proposed rulemaking rélates to federal requirements
and potential justification for differing from federal requirements. The questions are required by OAR
340-011-0029(1).

1. Are there federal requirements that are applicable to this situation? If so, exactly what are they?

Yes. The federal Clean Air Act requires areas such as the Salem-Keizer area to meet National Ambient
Air Quality Standards (NAAQS) for six air pollutants. In the early 1970s and mid 1980s, the Salem-

Keizer area violated the standard for carbon monoxide (CO) and was designated “nonattainment” for
that pollutant. CO levels have fallen substantially since then and the area is eligible for redesignation
from “nonattainment” under Section 175A of the Clean Air Act. As a condition of redesignation, the
Oregon Department of Environmental Quality must submit a Carbon Monoxide Maintenance Plan for
approval by the Environmental Protection Agency (EPA). The plan must demonstrate that the Salem-
Keizer area has achieved the CO standard and indicate how the area will continue to meet the CO
standard for the next ten years. EPA policy allows areas with two years’of CO levels below 85 percent
of the standard to submit a “limited maintenance plan™ as detailed in a memo from Joseph Paisie dated
October 5, 1995. This policy provides streamlined requirements for limited CO maintenance plans
recognizing that greatly reduced CO einissions from new cars and trucks make it very unlikely that
qualifying areas will violate the standard in the foreseeable future. The maintenance plan supporting
this redesignation request uses the limited maintenance plan approach.

2.  Are the applicable federal requirements performance based, technology based, or both with the most
stringent controlling?

The requirements for this limited CO maintenance plan are both performance and technology based.
The Clean Air Act requires an area that is subject to a maintenance plan to implement a combination of
optional and mandatory strategies that will be sufficient to control pollution emissions throughout the
maintenance period. In the case of the Salem-Keizer limited CO maintenance plan, the requirement that
new and expanding sources install Best Available Control Technology (BACT) is 2 mandatory
provision of the Clean Air Act.

3. Do the applicable federal requirements specifically address the issues that are of concern in Oregon?
‘Was data or information that would reasonably reflect Oregon's concern and sitnation considered in the
federal process that established the federal requirements?

Salem-Keizer Area CO Maintenance Plan June 4, 2007 Attachment D, page 1
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Yes. The Salem-Keizer limited CO maintenance plan continues to rely on federal requirements such 2
the federal Tier II vehicle emission control program and air quality industrial permitting program (New
Source Review) to stay within the CO NAAQS in the future.

4.  Will the proposed requirement (rulemaking) improve the ability of the regulated community to comply
in a more cost effective way by clarifying confusing or potentially conflicting requirements (within or cross-
media), increasing certainty, or preventing or reducing the need for costly retrofit to meet more stringent
requirements later?

Adoption of the Salem-Keizer CO Maintenance Plan allows new and expanding major industries to
comply with air quality regulations in a more cost effective way. The CO maintenance plan promotes a
predzctable and stable regulatory environment.

5. Is there a timing issue which might justify changing the time frame for implementation of federal
requirements?

'The Salem-Keizer arca has met air quality health standards for CO since 1987. There is no prescribed
deadline for submitting the Salem-Keizer CO maintenance Plan; however, redesignation is clearly
appropriate for the Salem-Keizer area and the Department has made a commitment to local government
that it plans to seek redesignation in 2007.

6.  Will the proposed requirement (rulemaking) assist in establishing and maintaining a reasonable
margin for accommodation of uncertainty and future growth?

~ Yes. Strict federal motor vehicle emission standards will keep future CO concentrations well below
" health standards. -This allows the Salem-Keizer airshed to accommodate future growth. :

7. .. Does the proposed requirement (rulemaking) establish or mamtam reasonable equity in the
reqmrements for various sources? (level the playing field)

Yes. The proposed CO maintenance plan continues to focus on the most significant sources of CO

“{motor vehicles). Under the proposed the New Source Review program, new and expanding major
industry in the Same-Keizer area will be subject to the same requirements used for new source
industrial permitting in the Portland metro area.

8. Would others face increased costs if a more stringent rule is not enacted?

No.

9.  Does the proposed requirement (rulemaking) include procedural requirements, reporting or
monitoring requirements that are different from applicable federal requirements? If so, Why? What is the
"compelling reason" for different procedural, reporting or monitoring requirements?

Salem-Keizer Area CO Maintenance Plan June 4, 2007 Attachment D, page 2
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No. The proposed CO maintenance plan maintains the procedural, monitoring and reporting

requirements established by EPA.

10. Is demonstrated technology available to comply with the proposed requirement (rulemaking)?

Yes.

11. 'Will the proposed requirement (rulemaking) contribute to the prevention of pollution or address a
potential problem and represent a more cost effective environmental gain?

The proposed CO maintenance plan uses the federal Tier H vehicle emission requirements which are
now being phased in. CO emissions in the Salem-Keizer area will stay low as the new Tier 11 vehicles
comprise an increasing proportion of the area’s fleet.

Salem-Keizer Area CO Maintenance Plan June 4, 2007 Attachment D, page 3
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DEPARTMENT OF ENVIRONMENTAL QUALITY

Chapter 340
Proposed Rulemaking

STATEMENT OF NEED AND FISCAL AND ECONOMIC IMPACT

Rule Caption Redesignation of the Salem-Keizer Carbon Monoxide Nonattainment Area
Title of Proposed Redesignation of the Salem-Keizer Carbon Monoxide Nonattainment Area
Rulemaking:

Stat. Authority or
other Legal
Authority:

Stat. Implemented:

ORS 468.020

ORS 468A.035

Need for the Rule(s)

The federal Clean Air Act establishes National Ambient Air Quality Standards for carbon
monoxide (CO) and requires control strategies for areas that do not meet the standard.
The Salem-Keizer area violated the CO standard until the mid 1980s, but CO emissions
have decreased dramatically since that time and the area has achieved the standard for 20
years. DEQ proposes that the Salem-Keizer area be redesignhated fo a maintenance area
under state regulations and to an attainment area under federal requirements. This
redesignation is appropriate because the area has clearly achieved the CO standard.

b D'ocuments Relied
Upon for Rulemaking

Federal Clean Air Act; memo from the United States Environmentat Protection Agency's
(EPA) Joseph Paisie dated October 5, 1895; Salem-Keizer CO Attainment Plan approved
by EPA effective June 24, 1980; Salem-Keizer CO monitoring data 1986 to 2006.

Copies of these documents may be reviewed at the Department of Environmental Quality's
(DEQ) office at 811 S.W. Sixth Avenue, Portland, Oregon. Please contact Dave Nordberg
at (503) 229-5519 for times when the documents are available.

Reqguest for Other
Options

Pursuant to ORS 183.335(2)(b}(G), DEQ requests public comment on whether other
options should be considered for achieving the rule’s substantive goals while
reducing negative economic impact of the rule on business.

Fiscal and Economic
Impact, Statement of
Cost Compliance

Overview

Redesignation of the Salem-Keizer area to a maintenance area for CO will have three

|| potentially significant economic effects. First, the local transportation planning agency

(Salem-Keizer Area Transportation Study, or SKATS) will be subject to streamiined
requirements under the transportation conformity rules.

The second and third effects pertain to new and expanding industrial sources of CO
emissions. The second effect of the proposed redesignation and maintenance plan is that
new and expanding major industry would often no longer be required to obtain emission
offsets. As a practical matter, CO emission offsets are not available within the Salem-
Keizer area. This lack of CO emission offsets effectively prevents any major new source
or major madification of an existing source from the Salem-Keizer area. Following
redesignation, those sources will still need to go through the full air guality permitting

Salem-Keizer Area CO Maintenance Plan
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process, but may be exempted from offsetting CO emissions.

Third, upon redesignation, the level of emission control technology required for proposed
major sources of CO and sources of CO undertaking major modifications would change.
Currently, because the Salem-Keizer area is designated a nonattainment area, those
sources need to install Lowest Achievable Emission Rate (LAER) control technology--the
highest level of emissions confrol possible regardiess of cost. After redesignation, those
sources would be obligated to install Best Achievable Conirol Technology (BACT) which
provides the “maximum degree of reduction” of a pollutant while allowing consideration of
“energy, environmental and economic impacts.” The specific type of emission control
equipment required by LAER and BACT varies according fo the industry and
manufacturing process. In many cases, LAER and BACT result in the application of the
same emission equipment. BACT requirements provide high [evels of emission control
and allow for consideration of cost effectiveness. Replacing the LAER requirement with
BACT may result in a cost savings to new or expanding major industry. DEQ is not aware
of any industries currently planning to locate to or expand in the Salem-Keizer area.
Applying BACT in the Salem-Keizer area would mean that the same requirements would
apply in both the Salem-Keizer and Portland areas.

Impacts on the
General Public

DEQ does not anticipate any direct fiscal or economic impacts from the proposed rule on
the general public.

impacts on Small

DEQ does not anticipate any negative direct fiscal or economic impacts from the proposed

Business rule on small business. For a small business which proposes a major source or a major
{50 or fewer modification fo a source pursuant to QAR Chapter 340, Division 224, DEQ anticipates that
employees — the proposed rule could have a positive direct fiscal or economic impact. For example, a
ORS183.310(10)} | proposed major source or major modification to a source would have to meet the BACT
standard, instead of the potentially more costly LAER standard. Also, a proposed major
.| source or major modification to a source would often be exempt from-obtaining CO - -

"] emission offsets and performing a net air quality benefit analysis. DEQ cannot accurately
estimate the possible positive fiscal and economic impacts, however, because such
impacts are inherently case-specific and DEQ lacks the necessary data o provide an
estimate that would not be speculative.

Cost of a) The estimated DEQ is not aware of any small businesses that plan to
Compliance to number of smaill propose major sources of CO, or that plan to propose a major
Small Business businesses subject to the | modification of an existing source, and thus would be subject

(50 or fewer proposed rule to the proposed rule.

employees —

ORS183.310(10)) b} The types of DEQ is not aware of any small businesses that plan to
businesses and propose major sources of CO, or that plan to propose a major
industries with small modification of an existing source, and thus would be subject
businesses subject to the | to the proposed rule.
proposed rule
¢} The projected DEQ does not anticipate any additional reporting,
reporting, recordkeeping | recordkeeping or administrative activities o comply with the
and other administrative | proposed rute. As described above, it may be less expensive
activities required by for affected sources to comply with maintenance area
small businesses for requirements, but it is an inherently case-specific issue and
compliance with the DEQ therefore cannot estimate the effects with more
proposed rule specificity.

d) The equipment, DEQ does not anticipate any additional supplies, labor or
supplies, labor, and increased administration to comply with the proposed rule. As |
Salem-Keizer Area CO Maintenance Plan June 4, 2007 Attachment E, page 2
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increased administration | described above, it may be less expensive for affected

sources to comply with maintenance area requirements, but it
is an inherently case-specific issue and DEQ therefore cannot
estimate the effects with more specificity.

required by small
businesses for
compliance with the
proposed rule

DEQ contacted the Salem Economic Development
Corporation (SEDCOR) and the Economic Development

e) A description of the
manner in which DEQ

involved small District Board to inform them of this proposed redesignation.
businesses in the None indicated the issue merited their participation.
development of the

proposed rule

Large Business

DEQ does not anticipate any negative direct fiscal or economic impacts from the proposed
rule on large business. For a large business which proposes a major source or a major
modification to a source pursuant to OAR Chapter 340, Division 224, DEQ anticipates that
the proposed rule could have a positive direct fiscal or economic impact. For example, a
proposed major source or major modification to a source would have to meet the BACT
standard, instead of the pofentially more costly LAER standard. Also, a proposed major
source or major maodification to a source would often be exempt from obtaining CO
emission offsets and performing a net air quality benefit analysis. DEQ cannot accurately
estimate the possible positive fiscal and economic impacts, however, because such
impacts are inherently case-specific and DEQ lacks the necessary data to provide an
estimate that would not be speculative.

Local
- Government

Under the federal Clean Air Act and federal transportation act, metropolitan planning
organizations (MPOs) in nonattainment and maintenance areas are subject transportation
conformity rules. Each time a new Regional Transportation Plan (RTP) or Transportation
Improvement Program (TIP) is adopted the conformity ruies require an MPO to
demonstrate that the emissions from the resulting fransportation system conform to
emissions allowed by the applicable air quality plan. This is done by preparing a regional
emissions analysis which combines computer modeling of the highway system and
camputer modeling of the emission characteristics of the area’s cars and trucks.

However, EPA allows areas (such as the Salem-Keizer area) that have CO concentrations
less than 85 percent of the CO standard to be redesignated using a “limited maintenance
plan.” One of the Teatures of the limited plan approach is that regional emissions analyses
are no longer required to demonstrate conformity. The MPO for the area is the Salem-
Keizer Area Transportation Study (SKATS). SKATS estimates that not having to conduct
regional emissions analyses will save it an estimated average of $31,000 per year.

DEQ does not anticipate any negative direct fiscal or economic impacts from the proposed
rule on local government.

State Agéncies

DEQ does not anticipate any negative direct fiscal or economic impacts from the proposed
rule on state agencies.

DEQ DEQ does not anticipate any direct fiscal or economic impacts from the proposed rule on
DEQ.

Other DEQ does not anticipate any negative direct fiscal or economic impacts from the proposed

agencies rule on other agencies.

Assumptions

Costs of BACT. BACT is frequently less expensive than LAER level control technoiogy,
however, in many cases the control fechnology analysis conducted during the air
permitting process may conclude that BACT is equivalent fo LAER. BACT is designed to

pravide a high level of emission control, and is not always less expensive than LAER.

Salem-Keizer Area CO Maintenance Plan
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Housing Costs The Department has determined this proposed rulemaking will have no effect on the cost
of development of a 6,000 square foot parcel and the construction of a 1,200 square foot
detached single family dwelling on that parcel.

Administrative Rule | The Department did not use an advisory committee to develop this rutemaking due to a
Advisory Committee | perceived low level of interest in this action. However, DEQ consulted with the SKATS
Technical Advisory Committee and SKATS Policy Committee Planning while developing
the plan's provisions. DEQ also consulted with the Oregon Environmental Council to
identify any potential concerns from the environmental advocacy perspective. '

AN \Q _.
bﬂg@ Wﬁ’;},\ Dave Nordberg Mar. 13, 2007

—Prepared by e —Printed-name Date
an __Df‘f-_ﬁ , (,“0 S Mhac el Yo llocic > /1 K/ e
Approved by DEQ Budget Office Printed name Date
" 4 ', . r
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State of Oregon

DEPARTMENT OF ENVIRONMENTAL QUALITY
Land Use Evaluation Statement

Rulemaking Proposal
for
Salem-Keizer Carbon Monoxide

Redesignation of Salem-Keizer Carbon Monoxide Nonattainment Area

1. Explain the purpose of the proposed rules.

The Clean Air Act establishes National Ambient Air Quality Standards (NAAQS) for six air pollutants including
carbon monoxide. The Salem-Keizer area failed to meet the national standard for carbon monoxide (CO) in the
past and was designated “nonattainment” for that pollutant. Redesignation requires a Carbon Monoxide

Maintenance Plan, which is also included in this proposed rulemaking. The plan demonstrates that Salem-Keizer
 eahas achieved the CO standard and indicates how the Oregon Department of Environmental Quality (DEQ) will

verify the area stays below the CO limit for the next ten years. Because the area’s CO concentrations are so low
and have little chance of exceeding the standard in the future, the U.S. Environmental Protection Agency (EPA) is
allowing the Salem-Keizer plan to use the streamlined provisions of a “limited” maintenance plan.

Once redesignation is approved by EPA, this action will lift regulatory requirements not appropriate for areas with
good air quality. Specifically, the change will have three primary effects:

1) The local transportation planning agency (Salem Keizer Area Transportation Study or SKATS) will no longer
have to conduct a regional CO emissions analysis each time a transportation plan is adopted or modified.

2) Major new and expanding industries in the Salem-Keizer area will be required to install Best Available Control
Technology (BACT) emission control equipment rather than the more stringent Lowest Achlevable Emission Rate
(LAER) technology required for nonattainment areas.

3) Major new and expanding industries in the Salem-Keizer area would no longer be automatically required to
offset any increased CO emissions with an equivalent amount of CO reductions in the same area.

2. Do the proposed rules affect existing rules, programs or activities that are considered land use programs
- in the DEQ State Agency Coordination (SAC) Program?

Yes X No

a. If yes, identify existing program/rule/activity:

“1e CO maintenance plan is implemented in part through the New Source Review and Air Contaminant Discharge
wermit programs which require land use compatibility determinations by local governments. Additionally, local
and regional governments ensure that their comprehensive plans are consistent with the CO maintenance plan.

SaEemﬁeiz_er Area CO Maintenance Plan June 4, 2007 Attachment F, page 1
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The Salem-Keizer CO Limited Maintenance Plan will revise Oregon’s State Implementation Plan under the Clean
Air Act. The plan has no other features that affect land use.

b. Ifyes, do the existing statewide goal compliance and local plan compatibility procedures adequately
cover the proposed rules?

Yes_X _No (if no, explain):

c. Ifno, apply the following criteria to the proposed rules.

In the space below, state if the proposed rules are considered programs affecting land use. State the
criteria and reasons for the determination.

3. If the proposed rules have been determined a land use program under 2. above, but are not subjectto
_ existing land use compliance and compatibility procedures, explam the new procedures the })epartment B
~-will use to ensure compliance and compatibility. SRR

Not applicable

Salem-Keizer Area CO Maintenance Plan June 4, 2007 Attachment F, page 2
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State of Oregon

Departmentof Environmental Quality ———Memeorandam——
Date: June 4, 2007
To: Environmental Quality Commission
From: Stephanie Hallock, Director A .
£

Subject: Agenda Ttem H, Action ltem: Amendment to Extend MOU for Confined .

Animal Feeding Operations

June 21, 2007 EQC Meeting
Why this is The Confined Animal Feeding Operation (CAFO) permitting program
Important protects water quality by preventing CAFO wastes from contaminating

surface and ground water. In Oregon, wastewater discharges from
CAFOs are co-regulated under a Department of Environmental Quality
(DEQ) permit administered by the Oregon Department of Agriculture
(ODA) under the terms of a Memorandum of Understanding (MOU).

The current MOU authorizing ODA to administer the requirements for
the National Pollutant Discharge Elimination System (NPDES)
permitting program related to CAFOs expires on June 30, 2007. This
amendment extends the MOU until June 30, 2009. By that time, DEQ
and ODA intend to renew the existing Confined Animal Feeding
Operation NPDES General Permit and modify the MOU as needed to
address any changes in permitting approach. Extending the current
MOU authorizes ODA to continue administering the NPDES
permitting program as provided under Oregon Revised Statute
468B.217 and 2001 Oregon laws Chapter 248.

Department DEQ recommends that the Environmental Quality Commission (EQC)

Recommendation  extend the October 2002 MOU between ODA and EQC to June 30,
2009.

Background In 1993 the Oregon Legislature directed the EQC and ODA to enter

into a formal agreement providing for ODA to administer NPDES
permitting requirements pertaining to the CAFO program. ODA
currently regulates 594 CAFO operations under an NPDES General
Permit in Oregon.

In 2001, the Oregon Legislature authorized and directed the transfer
of the CAFO portion of the federally authorized NPDES permit
program from DEQ to ODA, upon approval by EPA. ODA has been
discussing the approval process with EPA; delegation to EPA would
take at least two years.
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Key Issues Unless the MOU is extended, ODA cannot continue to administer the
NPDES permitting program as required under Oregon Revised Statute
468B.217 and 2001 Oregon laws Chapter 248.

EQC Action This recommended action to extend the MOU is necessary to comply

Alternatives with existing Oregon Statute. Without the extension, the ODA
cannot legally administer the CAFO portion of the NPDES permitting
program, and DEQ or EPA would be required to take on this work.

Attachments A.  October 2002 EQC and ODA Memorandum of Understanding

B. Amendment to Extend October 2002 MOA

Available Upen  DEQ and ODA CAFO Admimnistrative Rules, including current NPDES
Request CAFO General Permit.

Approved: ' /
VA
Section: /,f{ h?\” %

f ("51{/} ‘ >
Division: (lﬂ\"’%/?%ﬂu

Report Prepared By: Scott Manzano

Phone: 503 229-5185

EQCStaffReportActionitem (8/23/06)
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Envirenmental Quality Commission-and-Oregon-Pepartment of Agricalture

.

Iv.

Memorandum of Understanding
Relating to Confined Animal Feeding Operations

(October 2002)
Parties
The Environmental Quality Commission (EQC) and the Oregon Department of Agriculture
(ODA). '
Purpose

This Memorandum of Understanding (MOU) replaces the prior MOU dated May 1995
between ODA and EQC. The prior MOU needed to be amended to address the roles and

‘responsibilities of the agencies prior to, during and after the transfer of the NPDES

program.

Effective Date
The MOU is effective on the date it is signed by both parties and it will remain effective

until June 30, 2007 unless terminated or modified as provided in paragraphs XII and XIIL

Authority
The MOU is authorized by Oregon Revised Statutes (ORS) 468B.217 and 2001 Oregon

Laws Chapter 248.

Definition of Terms
Unless indicated otherwise by context, terms used in this MOU will be defined

consistently with the Clean Water Act (33 USC §§1251), 40 Code of Federal Regulation
(CFR) §122, ORS 468B.005; Oregon Administrative Rule (OAR) 340, Divisions 40, 41,
44 and 45; and OAR 603, Division 74.

A.  Confined Animal Feeding Operation (CAFO) as defined in OAR 603-074-0010(3)

means

1. The concentrated confined feeding or holding of animals or pouliry, including
but not limited to horse, cattle, sheep, or swine feeding areas, dairy
confinement areas, slaughterhouse or shipping terminal holding pens, poultry
and egg production facilities and fur farms
(1)  In buildings or in pens or lots where the surface has been prepared with

concrete, rock or fibrous material to support animals in wet weather; or

(i) That have wastewater {reatment works; or
(iiiy That discharge any wastes into waters of the state; or

2. An animal feeding operation that is subject to regulation as a concentrated
animal feeding operation pursuant to 40 CFR §122.23.

B.  Injection System or Underground Injection System as defined in OAR 340-044-
0005(24) means a well, improved sinkhole, sewage drain hole, subsurface fluid
distribution system or other system or groundwater point source used for the
subsurface emplacement or discharge of fluids.
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October 2002
p.2of 6
C.  General Permit as defined in OAR 340-045-0010(7) means a permit issued to a

category of qualifying sources pursuant to OAR 340-045-0033 in lieu of individual
permits being issued to each source.

National Pollutant Discharge Elimination Svstem (NPDES) Permit means a waste
discharge permit issued in accordance with Section 402 of the federal Clean Water
Act, 33 USC §1251-1387. The federal Environmental Protection Agency (EPA) has
delegated NPDES authority to the Department of Environmental Quality (DEQ).
NPDES permits are issued pursuant to ORS 468B.035 and 050 and in accordance
with procedures set forth in OAR 340-045.

Water Pollution Control Facilities (WPCF) permit means a permit to construct and
operate a disposal system with no discharge to navigable waters. A WPCF permit is
issued pursuant to ORS 468B.050 by the Director of DEQ or ODA in accordance
with the procedures of OAR Chapter 340, Division 45 or OAR 340-071-0162.

WPCFE General Permit #5800 means the WPCF general permit issued in accordance
with the procedures of OAR 340-045-0033 for confined animal feeding operations.

V1. Background

A.

The Oregon Legislature established a special regulatory program for CAFQOs in
1989, with an effective date of January 1, 1990. 1989 Oregon Laws Chapter 8§47.
The legislation required DEQ to develop and issue CAFO permits pursuant to its
WPCF permit program and it directed ODA to inspect CAFOs to ensure permit
compliance.

From the outset, ODA and DEQ worked cooperatively on water quality issues
associated with CAFOs. This cooperation was encouraged by the governor and
legislature and in 1993 the CAFO statutes were amended to direct the EQC and
ODA to enter into a formal memorandum of understanding providing for ODA to
run the CAFO program. The legislatare authorized ODA to perform any function of
the EQC or DEQ so long as the delegation is consistent with the MOU.

In 2001, the legislature again amended the CAFO statutes. 2001 Oregon Laws
Chapter 248. The purpose of the amendments was to authorize and direct the
transfer of the federally delegated NPDES permit program for CAFOs from DEQ to
ODA at such time as the transfer is approved by the EPA.

DEQ\WQ\SWM-RN-00438.doc (10/02)
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VII. Authorities Delegated to ODA
To the maximum extent aliowed by the delegation agreement between the state and EPA,
ODA is authorized to perform the following functions of the EQC and DEQ with respect to
CAFOs:

A.

All functions authorized by ORS 468.065 Issuance of Permits; Content; Fees; Use,
468.073 Expedited or Enhanced Regulatory Process; Payment; Disposition of
Payments, 468.095 Investigatory Authority; Entry on Premises; Status of Records,
and 468.120 Public Hearings; Subpoenas, Oaths, Depositions.

All functions authorized by ORS 468B.020 Prevention of Pollution, 468B.032
Alternative Enforcement Proceedings; Request;, Public Notice; Fees, 468B.035
Implementation of Federal Water Pollution Control Act, 468B.053 Alternatives to
Obtaining Water Quality Permit, 468B.055 Plan Approval Required; Exemptions;
Rules, 468B.095 Use of Sludge on Agricultural, Horticultural or Silvicultural Land,
Rules, and 468B.200 et seq Animal Waste Control.

All functions authorized by OAR Chapter 340, including, but not limited to,
Divisions 45 Regulations pertaining to NPDES and WPCF Permit and 51 Confined
Animal Feeding or Holding Operations of Chapter 340.

VIIL ODA Roles and Responsibilities

A.

Prior to EPA Approval of NPDES Program Delegation to ODA, ODA will:

Technical Assistance

1. To the extent possible, conduct an education program for CAFO operators in
cooperation with the OSU Cooperative Extension Service to impart Best
Management Practices (BMPs) for animal waste management systems.

2. Advise CAFO owner/operators about available state, federal, and private
sources of technical and financial assistance for planning, designing, and
implementing appropriate BMPs for animal waste management systems.

NPDES Program Development

3.  Develop and implement administrative rules that are appropriate for the
anticipated delegation of NPDES permitting authority to ODA.

4. Work with DEQ to develop and implement a method of issuing NPDES
individual and general permits for qualifying CAFO facilities until such time
as ODA has received the necessary delegated authority to operate a NPDES
program for CAFOs.

5. Promulgate a new CAFO NPDES general permit through joint rulemaking
with DEQ for use by new and existing operators.

NPDES and WPCF Permit Program Implementation

6.  Receive and review permit applications for existing or proposed CAFOs.

7. Assign coverage to those applicant CAFO facilities that qualify for coverage
under the existing WPCF General Permit #800 or future WPCF or NPDES
general permits, or issue an individual permit if necessary.

DEQ\WQ\SWM-RN-00438.doc (10/02)
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(1)  Permits will comply with OAR Chapter 340, Divisions 40 Groundwater
Quality Protection and 41 State-Wide Water Quality Management Plan;
Beneficial Uses, Policies, Standards, and Treatment Criteria for Oregon.

(i) ODA will refer CAFOs discharging to injection systems regulated by
OAR 340-044 Construction and use of Waste Disposal Wells or Other
Underground Injection Activities to DEQ for registration and permitting.

(iii) ODA will continue to rely on EQC or DEQ to grant groundwater
concentration limit variances [OAR 340-041-0030(4)] and other
exceptions or approvals as detailed in OAR 340-041 [e.g., approval to
lower water quality in high quality waters, OAR 340-041-0026(1)(A)].

Review for approval or rejection animal waste management system plans and

specifications for animal waste control facilities to verify the plans and

specifications have been prepared pursuant to OAR 340-051 design criteria.

ODA may develop its own method for accepting certification from outside

professional engineers as to the sufficiency and quality of the plans and

specifications. Prior to plan approval and when appropriate:

(i) ODA may request that DEQ review plans and specifications for
construction, medification, or expansion of CAFOs to determine whether
the proposed construction conforms to groundwater protection
requirements,

(ii) ODA may request that DEQ review plans and specifications for CAFO
systems not covered by Division 51, such as mechanical treatment
systems or subsurface disposal systems.

Compliance Activities

9.

10.

11.

12.

Conduct periodic inspections of all permitted CAFOs. Inspections will include
an evaluation of animal waste collection, treatment, handling, disposal and
management procedures for compliance with the Clean Water Act, Oregon
water quality law, and permit conditions.

Respond promptly to citizen complaints pertaining to the operation of CAFOs.
ODA has primary responsibility for response to complaints received from the
public, and for investigation of known or suspected violations of laws, rules,
orders, permits, or water quality standards associated with CAFO facilities.
Take prompt enforcement action when CAFOs violate permit conditions, water
quality statutes, rules or orders in accordance with ODA enforcement
procedures.

Impose civil penalties, when appropriate, on the owner or operator of a CAFO
for failure to comply with the provisions of ORS 468 or 468B, or any rules
adopted thereunder, or for violations of a permit issued pursuant to ORS 468B,
relating to the prevention and control of water pollution from a CAFQ, subject
to the provisions for civil penalties contained in ORS 183.415 and ORS
468B.230 and in 2001 Oregon Laws Chapter 248 (HB 2156).

DEQ\WQ\SWM-RN-00438.doc (10/02)
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13.  Develop and maintain a program database on all permit activities and produce
periodic reports on the status of CAFO permits, complaint investigations,
corrective orders, enforcement actions, and civil penalties imposed.
14.  Notify DEQ when a discharge violation threatens public health or safety.
B.  After EPA Approval of NPDES Permit Program Delegation to ODA, ODA will:
1. Work with DEQ to draft an amended MOU to address the changes resulting
from such delegation.
2. Work with DEQ to address CAFO permitting issues in groundwater
management areas and water quality limited streams.
3. Work with DEQ to maintain the State of Oregon's delegated authority to

enforce the CWA,

IX. DEQ/EQC Roles and Responsibilities
A.  Prior to EPA Approval of NPDES Program Delegation to ODA, DEQ/EQC will:

Permit Program Assistance

I

3.

4.

Provide advice, assistance, training, and program guidance relative to surface
and groundwater quality problems associated with animal waste, including but
not limited to groundwater protection and monitoring requirements, permit
writing, lagoon leakage testing, annual compliance inspections, data analysis,
and sampling parameters and protocols.

Work with ODA to develop and implement a method of issuing NPDES
permits for qualifying CAFO facilities until such time as ODA has received the
necessary delegated authority to operate an NPDES program for CAFOs.
Assist ODA in developing administrative rules that are appropriate for the
anticipated delegation of NPDES permitting authority to ODA.

Review plans as requested by ODA.

Compliance Activities

5.

Refer all water pollution citizen complaints received on CAFOs and
information regarding suspected violations of permits, rules, or water quality
standards by CAFOs to ODA for investigation and follow-up.

Consistent with existing law, conduct inspections only when requested by
ODA or, in situations that present an imminent and substantial danger to
human health or the environment, afier notifying ODA if the situation is
known by DEQ to be related to a CAFO.

Initiate enforcement actions, within agency discretion, only as a direct result of
the investigative actions outlined herein or upon request of ODA.

Participate in annual reviews with ODA and work cooperatively with ODA to
achieve the objectives of this agreement. The annual review may include file
reviews as well as inspection of a small, agreed-upon number of animal
feeding operations not under ODA jurisdiction across the state by a team
representing ODA and DEQ.

DEQ\WQ\SWM-RIN-00438.doc (10/02)
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B, After EPA Approval of NPDES Permit Program Delegation to ODA, DEQ/EQC
will:
1. Work with ODA to draft an amended MOU 1o adidress the changes resulting
from such delegation.
2. Work with ODA to address CAFO permitting issues in groundwater
management aveas and water qualily limited sfreams,
Work with ODA to mainiain the State of Oregon’s delegated authority to
eatoree the CWA,

Lk

No Third Party Rights
Nothing in this MOLU constitutes or creates a defense on behalf of a regulated party.

Resolution of Disagreements Regarding the Interpretation and Application of this
MOU

In the event of disagreement regarding the interpretation snd application of ihis MOU,
ageney staft will direct the disagreement to designated supervisors or other managers for
resolution.

A, Inthe case o ODA, the director or his designes has authority to resolve disputes.
B.  Inthe case of DEQ, the director or lier designee has authority to resolve disputes.

Modification of the MOU
This MOU may be modified at any time by writtent agreement of the parties,

Termination of the MOU

This MOU may be terminated at any time and by either party afler 60 days advance notice
of intent to terminate and/or within 180 days after formal delegation has been achieved.
The notice must be provided in writing and served on the director of DEQ on behalf of the
EQC or the director of the State Department of Agriculture on behalf of ODA.

G

3

i /’%/? e

Steplifinie Hallock

Phil Ward i

Director of DEQ on behalf of the Drirector of QDA
Environmental Quality Comntizsion

-t o2 10/i5 oz

Date

Date |

DECRWORSWALRN-0O4 38 dec (110023
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Attachment B

Environmental Quality Commission and Oregon Department of Agriculture

Memorandum-of Understanding
Relating to the Confined Animal Feeding Operations Amendment
(June 2007)

The Environmental Quality Commission and the Oregon Department of Agriculture
hereby amend Article III of the MOU dated October 2002, and extend the
effective period from June 30, 2007 to June 30, 2009,

Stephanie Hallock Katy Coba
Director of DEQ on behalf of the Director of ODA
Environmental Quality Commission

Date Date
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State of Oregon

Department of Environmental Quality

Memorandum

Date:
To:
From:

Subject:

Why This is
Important

Background

June 21, 2007

Environmental Quality Cornmission

Stephanie Hallock, Director }i é

Agenda Item I, Action Item: Request from U.S. Army Corps of Engineers for a

Waiver Renewal to the Total Dissolved Gas (TDG) Water Quality Standard on the

Columbia River

When water plunges over the spillway of a dam additional air is forced into

the water. This results in an amount of total dissolved nitrogen and oxygen

gasses that are greater than the saturation amount (greater than the maximum

amount which can remain dissolved in water for a long period). Over time,

the excess dissolved gas will return to the atmosphere. Until then, the water

is referred to as "supersaturated.” Total dissolved gas is measured in terms of

the percentage of gas in excess of the saturation amount.

Oregon adopted the US Environmental Protection Agency’s total dissolved

gas standard of 110% of saturation. The 110% of total dissolved gas protects .

beneficial uses of the Columbia River, including protection of aquatic life
and fish, such as endangered and threatened salmonid species.

Fish Migration
In order to survive, juvenile fish must be able to migrate downstream.

Turbines in hydro electric dams hinder migration, so water is actively spilled
from four dams on the Columbia River (McNary, John Day, The Dalles, and

Bonneville dams) to allow fish passage. This is commonly referred to as

“voluntary” spill. These spills, however, increase the level of total dissolved

gas,

The effects of increased total dissolved gas on migrating juvenile and adult
salmon due to water spill can harm salmon and cause gas bubble trauma,
similar to the bends in humans. Gas bubble trauma mortality is caused by
the formation of gas bubbles in the cardiovascular system. These bubbles
block the flow of blood and respiratory gas exchange by the fish.

Balancing Spills and Total Dissolved Gas for Fish Survival
1996 was a naturally high flow year and there were many natural (not

“voluntary”) spills. During these natural spills, total dissolved gas exceeded

115% in the forebay and 120% in the tailrace, and there was a higher (4%)
incidence of gas bubble trauma. Since 1996, 10 years of biological
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monitoring in the lower Columbia River at Bonneville and McNary dams has
shown less than 1% incidence of gas bubble trauma when total dissolved gas
is limited to 115% in the forebay (upstream of the dam) and 120% in tailrace
(downstream of the dam). Since 1% is a low incidence of gas bubble trauma
and because spills result in increased salmon survival, a waiver from strict
adherence to the standard is reasonable.

Historical Choice of Voluntary Spills

The EQC has historically granted waivers to the 110% total dissolved gas
standard because of the low incidence of gas bubble trauma and the
effectiveness of voluntary spill for fish passage. The NOAA National
Marine Fisheries Service has identified voluntary spill as the safest, most
effective tool available.

The EQC has granted waivers to the US Army Corps of Engineers (ACOE)
and the US Fish and Wildlife Service (USFWS) for total dissolved gas since
1994. The ACOE and USFWS waivers allow total dissolved gas levels to
rise to:

s 120% of saturation in the tailrace (the area downstream of the spilling
dam) for an average of the highest 12 hours of saturation in a day.

¢ 115% of saturation in the forebay (the holding bay behind the dam)
for an average of the highest 12 hours of saturation in a day.

o Total dissolved gas may not exceed 125% of saturation for more than
two hours in every 24 hours in the forebay and tailrace.

Biological Opinion (BiOp)

The Biological Opinion is published by the US National Oceanic and
Atmospheric Administration (NOAA), National Marine Fisheries Service.
The opinion states whether a federal action is likely to jeopardize the
continued existence of a threatened or endangered species or result in the
destruction or adverse modification of critical habitat. Voluntary spill at
Columbia River dams is called for under the Biological Opinion to support
fish migration and can cause total dissolved gas super-saturation above the
State’s 110% standard.

Alternatives to Voluntary Spills

Voluntary spill is a low risk way for fish to get downstream with a mortality
rate of 0 to 4% under the current waiver limits, compared to turbine passage
mortalities that range between 8% and 32%.
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Barge and truck transport are alternative modes of fish transport. The US
Fish and Wildlife Service (USFWS) has studied transporting fall Chinook
salmon directly from Spring Creek Hatchery by barge to a release site below
Bonneville Dam. A very high percentage of adult returns from the barged
groups became disoriented and strayed to other hatcheries or could not find
acceptable spawning habitat, resulting in return rates to Spring Creek
Hatchery that were significantly lower for the barge test groups than for the
voluntary spill control group.

The USFWS also evaluated the possibility of rearing and releasing more fish
to make up for those that would be lost to turbines or other causes during
passage at Bonneville Dam. It is not possible to raise additional fish because
there is not enough rearing space, water supply and waste treatment
capability.

Terms of Waiver for Total Dissolved Gas {TDG) During Voluntary Spills
The USFWS waiver allows spills that exceed the TDG standard through

Bonneville Dam for an unspecified ten day period in March to assist
migrating Spring Creek Hatchery Chinook, The ACOE waiver allows
increased spill from April 1 through August 31 at Bonneville, The Dalles,
John Day, and McNary dams. The waivers require physical monitoring of
total dissolved gas in the forebay and tailrace, and biological monitoring of
gas bubble trauma in fish during spills.

Total Maximum Daily Load (TMDL) Allows Spills

In 2002, the States of Oregon and Washington issued a Lower Columbia
River Total Dissolved Gas Total Maximum Daily Load (TMDL). The
TMDL allows spills until 2020; operational and structural modifications
must be in place by then, e.g., removable spillway weirs. Because the ACOE
operates the dams, they are in charge of implementing the operational and
structural modifications.
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2006 Spill The current total dissolved gas waivers require that the USFWS and the
Summary ACOE report total dissolved gas and fish monitoring results from the

previous years of spill to the EQC, as summarized below for the 2006 spill
season. Note that the USFWS season ran from March 3 through 7, and the
ACOE season ran from April 1 through August 31.

U.S. Fish and Wildlife Service 2006 Spill Season Report, March 3 through

March 7

USFWS released 7.35 million Chinook on Thursday, March 2, 2006,
The goal was to pass more than 90% of the Chinook during spill.
USFWS monitored water quality at mainstem Columbia River
gauges below Bonneville Dam (Warrendale and Camas/Washougal)
and at critical salmon spawning locations during the spill period.
Spill volume at Bonneville Dam varied from 0-2.4 thousand cubic-
feet-per-second (Kcfs).

Total dissolved gas levels recorded downstream of the dam did not
exceed the 110% total dissolved gas standard (107% actual highest).
No biological monttoring for gas bubble trauma was conducted in
2006 because the total dissolved gas levels did not exceed 110%.
The total dissolved gas levels measured by USFWS for shallow water
spawning sites near Multnomah Falls and Ives Island did not exceed
the 105% total dissolved gas standard for shallow water (104%
actual).

The fish passage goal of 90% was met.

U.S. Army Corps of Engineers 2006 Spill Season Report, April 1 through

August 31

Columbia River flows, basin precipitation and reservoir storage for
the 2006 water year were 98% of average at The Dalles, with a water
year average flow of 194 thousand cubic feet per second (Kcfs).
Columbia River flows ranged from 70 Kcfs to 556 Kcfs.

Voluntary spill for fish passage began on April 10 and ended on
August 31.

There were 36 exceedances of the 115% and 120% waiver limits due
to fish passage voluntary spill, out of a possible 1296 exceedances.
The maximum forebay total dissolved gas exceedance was120%, the
waiver limit is 115% in the forebay.

The maximum taiirace total dissolved gas exceedance was 122%, the
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waiver limit is 120% in the tailrace,

e Juvenile salmon and trout monitoring for gas bubble trauma occurred
at Bonneville and McNary dams two days per week. There were
7,460 juvenile salmonids examined and of those 36 individuals
(0.5%) exhibited minor signs (Rank 1 or Rank 2) of gas bubble
frauma at Bonneville Dam. There were no signs of gas bubble
trauma in the fish collected at McNary dam.

These reports, in general, support the Department’s recommendation,

Request to Army Corps of Engineers (ACOE) Proposal for Waiver

Renew Total On November 30, 2006 the Department received a proposal from the U.S.

Dissolved Gas  Army Corps of Engineers (ACOE), with USFWS and NOAA Fisheries,

Waiver requesting a renewal of the waiver to the State’s total dissolved gas standard.
The two current USFWS and ACOE waivers are being combined into one, as
requested by the Department, The current total dissolved gas waiver issued
in 2003 for a five-year period will expire at midnight on August 31, 2007.

Year-round Waiver Requested
The current waiver is for a specified 10-day period in March, and from April

to August of each year. In contrast, the proposal requests a year-round waiver
from the State standard of 110% of saturation for five years, beginning in
2008 and extending through 2012.

The ACOE is secking to renew the current 115% saturation as measured in
the forebay and 120% saturation as measured in the tailrace of each of the
dams. The ACOE requests that the limits be based on the average of the
highest 12 hourly readings in one day as is required in the current waiver.

The proposal summary and supporting information are presented in
Attachment A.

Public Input Public Comment Received
On January 2, 2007 the Department issued a 30 day notice to solicit public
comments on the ACOE proposal to renew the waiver of the total dissolved
gas standard. All comments received were supportive of issuing the total
dissolved gas standard waiver to ACOE and continuing biological
monitoring during spill.

Four comments were received during the 30 day public comment period
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from the following entities:

1) Columbia River Inter-Tribal Fish Commission, Oregon Department
of Fish and Wildlife, and Washington Department of Fish and
Wildlife joint letter.

2) Northwest Sportfishing Industry Association

3) American Rivers, Association of Northwest Steelheaders, Columbia
Riverkeeper, Idaho Rivers United, Institute for Fisheries Resources,
National Wildlife Federation, Native Fish Society, Northwest
Sportfishing Industry Association, Pacific Coast Federation of
Fishermens’s Association, Salmon for All, Save Our Wild Salmon,
Sierra Club, and Trout Unlimited joint letter.

4) Northwest River Partners.

Their specific comments included:

¢ Eliminating the forebay monitors

¢ Not using the forebay monitors until they are re-located to a well
mixed location
Increasing forebay monitors from 115% to 120%
Calculating total dissolved gas as the average of the highest 12
consecutive hours in one day versus the requested average of the
highest 12 hours in one day

e Not allowing a year-round waiver but rather only for the April to
August voluntary spill period

Department of Environmental Quality Response to Comments

The Department believes it is beneficial to utilize both forebay and tailrace
total dissolved gas monitors to manage total dissolved gas from voluntary
spill. According to the 2002 Total Dissolved Gas TMDL.’s short term Phase
1 implementation strategy, voluntary spill is to be managed utilizing both the
forebay and tailrace monitors through 2010. Afier 2010, the tailrace
monitors will be relocated to their TMDL specified locations and Adaptive
Management’ will begin,

However, the Department may approve changes in the location of

' Adaptive management, or Adaptive resource management (ARM), is a structured, iterative process of optimal
decision-making in the face of uncertainty, with an aim to reducing uncertainty over time via system monitoring. In
this way, decision-making simultaneously maximizes one or more resource objectives and, either passively or
actively, accrues information needed to improve future management.
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Future
Management of
Total Dissolved
Gas

forebay and tail race monitors, use of forebay monitors, and may approve
changes to the method for calculating total dissolved gas. Before approving
any changes, the Department must consult with the Adaptive Management
Team or the Federal Columbia River Power System Water Quality Team or
both.

The Department does not agree that forebay monitors should increase from a
limit of 115% to 120%. According to the 2000 Biological Opinion and
current discussions with NOAA Fisheries, the 115% limit in the tailrace is
considered to be protective of endangered and threatened salmonids and
resident aquatic species, and should be kept in place. Additionally, the 2002
Total Dissolved Gas TMDL explicitly states that total dissolved gas should
be limited to 115% in the forebay and 120% in the tailrace to be protective of
beneficial uses during short term Phase 1 implementation strategy.

The Department does not agree that total dissolved gas level compliance
should be measured as the average of the highest 12 consecutive hours in one
day. Total dissolved gas measurements should be measured as specified in
the 2000 Biological Opinion and as requested by the US Army Corps of
Engineers as the average of the highest 12 hours in one day, whether or not
the hours are consecutive. The Department recommends using the current
total dissolved gas waiver language.

The Department agrees that the waiver should apply to the historical
voluntary spill period of April to August. Additionally, the Department also
recommends allowing voluntary spill for the Spring Creek Hatchery fish
passage during a 10-day period in March as in previous years, after
discussions with the US Fish and Wildlife Service. This waiver period is
different than the current Washington Department of Ecology total dissolved
gas waiver language which allows for a year round total dissolved gas
waiver. The Washington Department of Ecology made this change in 2003.

The public comments and the Department’s responses are presented in
Attachment B.

Adaptive Management through Multi-Agency Collaboration

After 2010, when long-term Phase 2 implementation of the TMDL begins,
voluntary spill can be managed through Adaptive Management, which may
include utilizing only the tailrace monitors. '
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The Washington State Department of Ecology will convene the Adaptive
Management Group comprising representatives of tribes and federal and
state agencies to evaluate appropriate points of compliance for the TMDL.
Based on these findings, further studies may be needed, and structural and
operational gas abatement activities may be redirected or accelerated if
needed. Adaptive Management will address the location and need for
forebay monitors. Adaptive Management will begin no later than January 1,
2011.

The Columbia River flows between the states of Washington and Oregon,
The Washington Department of Ecology (WDOE) is responsible for
responding to ACOE’s total dissolved gas waiver request in Washington.
Because the Columbia River is a bi-state water body, ACOE must manage
total dissolved gas to both the specifications of WDOE and the Department’s
total dissolved gas waivers. In 2003, WDOE approved a total dissolved gas
standard that is different than the current Oregon waiver; WDOE’s standard
eliminated the requirement for the Camas-Washougal total dissolved gas
monitor, allowed for a year-round waiver, and changed the method of
calculating total dissolved gas to the average of the highest 12 consecutive
hours in one day rather than the average of the highest 12 hours in one day as
in Oregon’s waiver.

The Department may approve changes in the location of forebay and tail race
monitors, use of forebay monitors, and may approve changes to the method
for calculating total dissolved gas. Before approving any changes, the
Department must consult with the Adaptive Management Team or the
Federal Columbia River Power System Water Quality Team or both.

Current forebay monitor placement, use or technical issues are to be resolved
by the existing Federal Columbia River Power System Water Quality Team
{with involvement and approval by the Department), formed separately from
the Adaptive Management Team. This Water Quality Team, formed as
called for in the Biological Opinion, meets moathly, and the Department’s
Columbia River Coordinator co-chairs the team with NOAA Fisheries. The
meetings are attended by tribal, State, and Federal representatives. The team
routinely discusses technical issues regarding total dissolved gas, including
appropriate placement of total dissolved gas monitors to be representative of
well-mixed river areas.
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EQC Action The EQC has two action alternatives:
Alternatives
1. Approve the request with or without the Department’s recommended
modifications. To approve the Department’s recommendation, the EQC
must make the four affirmative findings detailed in Attachment C, as
specified in OAR 340-041-0104(3);

2. Decline to approve the proposal. In this case, the EQC could decide that
alternative methods of fish migration are available, such as barge
transportation, or releasing additional fish from the hatchery.

Department DEQ recommends that the EQC grant this waiver as requested by the ACOE
Recommendation  with the following modifications:

1. ACOE has requested a year-round waiver; however, the Department
recommends the waiver apply (1) for the historical voluntary spill
period of 10 days in March to account for the Spring Creek Hatchery
release, from midnight April 1 to midnight August 31, and (2) if
voluntary spill needs to occur outside the historical voluntary spill
period for the purpose of biological or physical studies of spillway
structures and prototype fish passage devices to test spill at
operational levels, and ACOE has notified the Department of
Environmental Quality in writing of such actions at least one week
prior to implementation, and conducts physical and biological
monitoring during these periods of voluntary spill; and

2. Add an Adaptive Management Component as specified in the 2002
Lower Columbia River Total Dissolved Gas Total Maximum Daily
Load (TMDL). Adaptive Management will be used in the long-term
implementation of the TMDL. The Adaptive Management team will
evaluate appropriate points of compliance for the TMDL which may
include discontinuing use of the forebay monitors, requesting further
studies, and redirecting or accelerating structural and operational gas
abatement activities. The goal of the TMDL is to meet the 110%
total dissolved gas State criteria while allowing for voluntary fish
passage spill. Adaptive management is to start no later than January
1,2011; and

3. The Department may approve changes in the location of forebay and
tail race monitors, use of forebay monitors, and may approve changes
fo the method for calculating total dissolved gas. Before approving
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any changes, the Department must consult with the Adaptive
Management Team or the Federal Columbia River Power System
Water Quality Team or both.

Attachments Summary of Application and Supporting Documentation

Summary of Public Input

Oregon Administrative Rule Relating to the Total Dissolved Gas Water
Quality Standard :

Draft Order Approving the U.S. Army Corps of Engineers Request

for a Waiver

° AWy

Available Upor  » U.S. Army Corps of Engineers Request and Summary of Information
Request Relative to Total Dissolved Gas Variances

s 2002 Lower Columbia River Total Dissolved Gas Total Maximum Daily
Load

7 /
A d: /
PPIOYe Section: ?//%7/&’( : L/V%
Division: %‘Z’@WM\%

Report Prepared By: Agnes Lut
Phone: (503) 229-5247
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Summary of Application and Supporting Information

Federal Agencies providing Information :
Three Agencies of the Federal Government (Agencies) are providing the necessary information
for the state of Oregon to use in processing variances to the state water quality standard (WQS)
for total dissolved gas (TDQG). The Agencies are the U.S. Army Corps of Engincers (Corps), U.S.
Fish and Wildlife Service (USFWS), and National Oceanic and Atmospheric Administration
Fisheries (NOAA Fisheries). The variances will be enacted as a WQS waiver for the State of
Oregon and rule modification for the State of Washington. The Agencies’ roles and
responsibilities are as follows:

The Corps is authorized under Federal statutes to operate the eight mainstem projects on the
lower Columbia and lower Snake Rivers which provide passage for migratory fish species and
are the focus of these variances. Four of the projects; Bonneville, The Dalles, John Day, and
McNary Dams, are located on the lower Columbia River in both Oregon and Washington. The
other four projects, Ice Harbor, Lower Monumental, Little Goose, and Lower Granite Dams, are
located on the lower Snake River in Washington. The projects operate for multiple purposes and
uses including flood control, power generation, navigation, irrigation, fish & wildlife protection,
water quality, and recreation. The Corps operates the mainstem projects and manages the
hydrosystem through its Northwestern Division and Portland District offices in Portland,
Oregon, and its Walla Walla District office, located in Walla Walla, Washington.

The USFWS operates fish hatcheries in the Columbia River basin to augment fish stocks and
improve fisheries. One of these hatcheries is the Spring Creek National Fish Hatchery, located in
Underwood, Washington, 21 miles upstream of Bonneville Dam. Fish released from Spring
Creek Hatchery pass through the project both as juvenile fish migrating downstream and as
returning adult fish passing upstream through the project. The Spring Creek Hatchery typically
has an early March release of juvenile fall Chinook salmon, the first of three releases of fish in
the spring. For many years the Corps has provided special operations at Bonneville Dam for the
early March release.

As part of a 3-year operational agreement among the Corps, USFWS, and the Bonneville Power
Administration (BPA), the spillway and comer collector were operated alternatively in 2004 to
compare juvenile fish passage between the two routes at Bonneville Dam. Then, in March 2005
and 2006 the corner collector operated instead of spill for fish passage during Spring Creek
Hatchery releases. Juvenile fish passage research at Bonneville Dam during this period has
shown higher fish survival at the second powerhouse corner collector and bypass than the
spillway (Counihan et al. 2006a and 2006b). These research results along with other information
are evaluated and coordinated in the Federal Columbia River Power System teams to determine
optimum operations for fish passage in the future. The Federal Columbia River Power System
teams meet on a monthly basts, are comprised of federal, state and tribal agencies, and public
utility districts. The teams discuss water quality and endangered species act attainment, the need
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to balance environment and energy, and implementation of restoration activities to manage dams
in a way that minimizes their impact on the environment.

NOAA Fisheries determines and regulates activities under the Federal Endangered Species Act
(ESA) to protect and avoid jeopardy to 12 species of anadromous salmon and steelhead in the
Columbia River basin which they have listed as threatened and endangered under the ESA. Since
1992, NOAA Fisheries has prepared several Biological Opinions on operation of the
Columbia/Snake hydrosystem which call for project spill in the spring and summer for juvenile
fish passage. The spill levels needed to protect ESA-listed fish species often result in
exceedances of the Oregon and Washington WQS of 110% for TDG saturation. The Corps is
currently operating in accordance with the 2004 NOAA Fisheries BiOp on Operation of the
Federal Columbia River Power System (FCRPS) and a 2004 Updated Proposed Action (JPA)
prepared by the Corps, BPA, and Bureau of Reclamation (Reclamatxon) NOAA Fisheries
referred to the UPA in preparing the 2004 B10p .

TDG Limits for the Variances

The Corps, Reclamation, and BPA currently are operating in accordance with the 2004 BiOp and
UPA. The 2004 BiOp and UPA both support spill management at TDG limits of 120% as
measured in the tailrace of each project and 115% at the forebay of the next project downstream.
For spill management, the UPA states that “we will provide specific spill levels for juvenile fish
passage at each project, not to exceed established TDG levels (either the 110 percent TDG
standard, or as modified by state water quality waivers, up to 120 percent TDG). The UPA spill
table specifies spill management to a “120/115 gas cap” level at mainstem dams (UPA, Table 4,
page 50). The limits are based on the average of the 12 highest hourly readings in a day. The
Corps believes these limits and locations are appropriate for the next WQS waiver and rule
modification as well. The rationale for spill TDG management levels above the Oregon and
Washington WQS of 110% is explained in this summary and the supporting documents,

In 2004, the National Wildlife Federation sued NOAA. Oregon is also a plaintiffin this lawsuit..
The litigation alleges that the Federal Columbia River Power System Biological Opinion (Bi-Op)
is arbitrary and capricious and contrary to the provisions of the Endangered Species Act (ESA).
The litigation states that the Bi-Ops proposed mitigation for the recovery of threatened and
endangered salmon was not sufficiently certain to occur. A BiOp is the opinion of NMFS as to
whether a federal action is likely to jeopardize the continued existence of a threatened or
endangered species or result in the destruction or adverse modification of critical habitat; it also
identifies mitigation strategies to recover the threatened and endangered species. The State
requested a re-evaluation of the BiOp with mitigating actions identified that would certainly
occur. The court agreed with Oregon’s position, and has required the federal government to re-
evaluate the BiOp by Fall 2007. The Court ordered a collaborative process among Federal,
State, and Tribal entities on the development of a new proposed action and jeopardy framework.,
In addition, the Court ordered specific spill operations for fish passage at mainstem dams in
summer 2005 and spring/summer 2006. Federal, State, and tribal entities are now discussing
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annual river operations and longer range actions to protect threatened and endangered listed fish
species. The Oregon Department of Fish and Wildlife (ODFW) is the lead agency working with
the Governor’s office on this case.

Location and Timing for Application of Proposed Limits and Points of Compliance

The US Army Corps of Engineers requests that the TDG waiver and rule modification apply year
round on the lower Columbia and Snake Rivers. Operational BiOp spill for fish passage on the
lower Snake River currently begins on April 3 and continues through August 31. On the lower
Columbia River, BiOp spill currently starts on April 10 and also continues through August 31. In
addition, biological or physical studies of spillway structures and prototype fish passage devices
may occur in the fall or winter. These tests may require spill that exceeds the 110% WQS for
TDG in order to test spill at operational levels. Also, there is a potential for Bonneville Dam
special operations for March releases of fish from the Spring Creek Hatchery, including -
operation of the second powerhouse commer collector and/or spillway, to exceed the 110% WQS
for TDG. For these reasons, it would be appropriate for the states to process a year round
variance to the WQS for TDG.

Points of TDG measurement to determine consistency with the WQS variances are a single fixed
monitoring site (FMS) located in the tailwater downstream of the aerated zone below the
spillway at each mainstem dam, and a single FMS located in the forebay of the next project
downstream. The forebay FMS is attached to a project structure. There are tailwater and forebay
FMSs for each of the eight mainstem dams. The TDG monitoring network also includes sites at
the mid-Columbia projects, in the Columbia upstream to the international border with Canada,
and at the Dworshak Dam tailrace in Idaho. Below Bonneville Dam, a downstream FMS is
currently located at Camas/Washougal to represent river conditions in that area. This serves as
the “forebay” gauge and is managed to 115% TDG for setting spill levels at upstream projects,
the same as other forebay gauges are used. The Federal Columbia River Power System Water
Quality Team (WQT) has been evaluating the location and representativeness of this FMS for
several years. Its location could change in the future depending on additional physical and
biological information. Whether located at Camas/Washougal or another location downstream of
Bonneville Dam, a downstream FMS is expected to continue to operate for spill management at
upriver projects. The current specific locations of the FMS are shown in Appendix A of the 2005
TDG and Temperature Monitoring Report (Attachment 6). The Report is available on the web at:
http://www.nwd-wc.usace.army.mil/tmt/wq/tdg_and_temp/2005/

Need for the Proposed Waiver

The proposed variances will provide regulatory consistency between Federal measures to protect
ESA listed fish species and State WQS as modified by the variances. Project spill levels which
will generate TDG levels in excess of the WQS of 110% of saturation are needed to increase
survival of juvenile fish passing through the mainstem projects and enhance the recovery of
ESA-listed salmon and steelhead species. These spill levels also are expected to improve survival
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for non listed species such as lamprey. The 2004 BiOp specifies spill to 115%/120% TDG levels
in order to provide spill needed for safe, effective passage of juvenile fish in the spring and
summer.

U.S. Army Corps of Engineers Documentation of Findings

Mainstem dam operations: Recent NOAA Fisheries BiOps, the 2004 UPA prepared by the
Corps, Reclamation, and BPA, as well as Court Orders dated June 2005 and December 2005,
have committed the Federal operators to a project operation strategy that balances fish passage
through spill, bypasses and powerhouses. This includes the transportation of juvenile fish from
collector dams, to be released back into the Columbia River downstream of Bonneville Dam.
Extensive evaluations leading to these strategies have been based on comparative analysis of
project-specific survival through various passage routes to determine the optimum survival

-+ strategies. Biological assessments and opinions have consistently concluded that providing, - -

project spill for fish passage at levels that result in exceedances of the 110% WQS for TDG is
necessary to assure adequate passage conditions, survivals, and adult returns to protect and
recover ESA-listed fish species. Failure to provide the project spill levels called for in the BiOp
and Court Orders would result in reduced fish survival in the hydrosystem and raise compliance
issues regarding both ESA and Federal Court Orders.

Department Findings

According to 10 vears of biological monitoring in the lower Columbia River at Bonneville and
MaNary dams, there has been less than one percent incidence of gas bubble disease when total
dissolved gas is limited to 115% in the forebay and 120% in tailrace. In 1996, when total-
dissolved gas limits exceeded 115% in the forebay and 120% in the tailrace there was a 4.2
percent incidence of gas bubble disease. The low incidence of gas bubble disease observed has
been regarded as a low risk for mortality from gas bubble disease by the Department. Resident
fish and aquatic invertebrates in the Columbia River downstream of Bonneville Dam were
monitored by National Marine Fisheries Service for signs of gas bubble disease from 1993 to
1998. There were no signs of gas bubble disease observed in the aquatic invertebrates examined.
There was a low incidence of gas bubble disease (less than one percent) in resident fish
examined in 1993 and 1995 while in 1994, 1997 and 1998 none of the fish observed had signs of
gas bubble disease. Signs of gas bubble disease were prevalent in 1996 but this was a high flow
year with large volumes of involuntary spill and total dissolved gas levels above 115 percent in
the forebays and 120 percent in the tail races of dams. Additionally, studies have shown turbine
mortalities between 8 and 32 percent compared with O to 4 percent for spillway passage. Given
the past monitoring of gas bubble disease, the levels requested in this petition seem to be a
reasonable balance between increased survival due to reduced turbine mortality and the risk of
mortality from gas bubble disease.
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Summary of Public Comments Received

The Department issued a Public Notice on January 02, 2007 opening a public comment period
on the request from the U.S. Army Corps of Engineers for a waiver renewal to the total
dissolved gas water quality standard on the Columbia River. No public hearing was held
during the 30 day public comment period. Written comments were due at 5:00 p.m. on
February 01, 2007.

The Department received four comments during the 30 day public comment period. One
comment was received after the 30-day public comment period recommending that total
dissolved gas compliance should be based on the “average of the 12 highest consecutive hours
in one day, defined from noon to noon”. However, the Department did not respond to this
comment because it was made outside the 30 day public comment period. The public
comments are summarized below: e

1. Columbia River Inter-Tribal Fish Commission, Oregon Department of Fish and
Wildlife, and Washington Department of Fish and Wildlife joint letter.

The commenters recommend granting the requested total dissolved gas waiver with some
modifications. The commenters request the new waiver include a plan to resolve forebay
monitoring placement issues or suspend the use of forebay monitors to only rely on the tailrace
monitors until technical issues are resolved with the forebay monitors. The commenters state
that the forebay monitors lack reliability and accuracy due to their monitoring location. They
present data which demonstrates that it is nearly impossible to obtain valid forebay
measurements of total dissolved gas levels that represent upstream total dissolved gas levels
from spill operations or that are representative of mixed water column due to problems with
monitor locations and interference from environmental factors that affect total dissolved gas
readings, such as wind and temperature. The commenters further state that management of
voluntary spill and total dissolved gas to the 120 percent in the tailrace will not increase risk to
fish due to the nearly 200,000 juvenile salmonids examined for gas bubble trauma. These fish
have shown less than 2% incidence of gas bubble trauma when spill was managed to 120
percent in the tailrace. Lastly, the commenters support the continuation of biological
monitoring during voluntary spill as in previous years to assess effects of the voluntary spill
program on incidence of gas bubble trauma in fish.

Department Response to Comments:

The Department believes it is beneficial to utilize both forebay and tailrace total dissolved gas
monitors at this time to manage total dissolved gas from voluntary spill to protect beneficial
uses. According to the 2002 Total Dissolved Gas TMDL.’s short term Phase 1

implementation strategy, voluntary spill is to be managed utilizing both the forebay and tailrace
monitors through 2010. After 2010, when long-term Phase 2 implementation begins,
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voluntary spill may be managed through adaptive management utilizing only the tailrace
monitors. Adaptive Management will address the location and need for forebay monitors.
Adaptive Management will begin no later than January 1, 2011. The Washington State
Department of Ecology will convene the Adaptive Management group comprising
representatives of Oregon Department of Environmental Quality, tribes, federal and state
agencies to evaluate appropriate points of compliance for the TMDL. Based on these findings,
further studies may be needed, and structural and operational gas abatement activities will be
redirected or accelerated if needed.

Current forebay monitor placement, use or technical issues need to be resolved by the Federal
Columbia River Power System Water Quality Team in order to have a technical discussion
among all affected and interested agencies, with involvement and approval by the Department.
The Water Quality Team meets monthly, and the Deparment’s Columbia River Coordinator
co-chairs the team with NOAA Fisheries. The meetings are attended by tribal, State, and . -
Federal representatives. The team routinely discusses technical issues regarding total dissolved
gas, including appropriate placement of forebay total dissolved gas monitors to be
representative of well-mixed river areas.

The Department may approve changes in the location of forebay and tail race monitors, use of
forebay monitors, and may approve changes to the method for calculating total dissolved gas.
Before approving any changes, the Department must consult with the Adaptive Management
Team or the Federal Columbia River Power System Water Quality Team or both.

The Department does not agree that tailrace monitors should increase from a limit of 115
percent to 120 percent. According to the 2000 Biological Opinion and current discussions with
NOAA Fisheries, the current 115 percent limit in the tailrace is considered to be protective of
endangered and threatened salmonids and resident aquatic species, and should be kept in place.
Additionally, the 2002 Total Dissolved Gas TMDL explicitly states that total dissolved gas
should be limited to 115 percent in the forebay and 120 percent in the tailrace to be protective
of beneficial uses.

The Department agrees that biological monitoring should continue during voluntary spill.
2. Northwest Sportfishing Industry Association

The commenter supports the request for the total dissolved gas waiver by the U.S. Army
Corps of Engineers, and encourages the continuation of biological monitoring as in previous
years. However, they would like to discontinue the use of forebay monitors because these
monitors appear to have difficulty measuring total dissolved gas and are probably serving more
as a cap or limit to spill levels than contributing to the biological objectives of passing fish and
fish survival.
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Department Response to Comments:
The Department agrees that biological monitoring should continue during voluntary spill.

The Department believes it is beneficial to utilize both forebay and tailrace total dissolved gas
monitors at this time in order to manage voluntary spill total dissolved gas to protect beneficial
uses. Current forebay monitor placement, use or technical issues need to be resolved by the
Federal Columbia River Power System Water Quality Team in order to have a technical
discussion among all affected and interested agencies, with involvement and approval by the
Department. Please see Department’s response to commenter 1, above.

3. American Rivers, Association of Northwest Steelheaders, Columbia Riverkeeper,
Idaho Rivers United, Institute for Fisheries Resources, National Wildlife
Federation, Native Fish Society, Northwest Sportfishing Industry Association, .
Pacific Coast Federation of Fishermens’s Association, Salmon for Al 1, Save Our
Wild Salmon, Sierra Club, and Trout Unlimited joint letter.

The commenters support the U.S. Army Corps of Engineers total dissolved gas waiver
request. However, the commenters request the re-evaluation of the forebay monitors in
measuring total dissolved gas. They cite a 2006 Fish Passage Center document which states
that the forebay monitors are “not indicative of the readings in a well-mi xed water column due
to the local influence of temperature, barometric pressure and biological processes.” They
recommend that DEQ discontinue the requirement to monitor total dissolved gas in the forebay
and instead only use the tailrace monitors to measure and limit total dissolved gas levels to 120
percent. If in the event that forebay monitors are continued to be used in limiting total
dissolved gas to 115 percent, then the commenters recommend that the waiver criteria increase
the forebay limits from 115 percent to 120 percent. Additionally, the commenters state that
the waiver limits should be calculated as the average of the 12 highest consecutive total
dissolved gas readings per day because it tracks more closely with fish activity; rather than the
current waiver language which is based on the average 12 highest readings in a day.

Department Response to Comments.:

The Department believes it is beneficial to utilize both forebay and tailrace total dissolved gas
monitors at this time in order to manage voluntary spill total dissolved gas to protect beneficial
uses. Current forebay monitor placement, use or technical issues need to be resolved by the
Federal Columbia River Power System Water Quality Team in order to have a technical
discussion among all affected and interested agencies, with involvement and approval by the
Department. The Department does not agree that tailrace monitors should increase from a
limit of 115 percent to 120 percent. Please see Department’s response to commenter 1,
above.
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The Department does not agree that total dissolved gas level compliance should be measured as
the average of the 12 highest consecutive hours in one day. Total dissolved gas measurements
should be measured as specified in the 2000 Biological Opinion and as requested by the US
Army Corps of Engineers as the 12 highest hours in one day. The historical waiver calculation
of total dissolved gas is to be continued; the calculation is based on the findings of the 2000
Biological Opinion which clearly states that total dissolved gas is to be measured as the
“average of the 12 highest hours in one day”. If the Biological Opinion language changes the
method of calculating total dissolved gas, then the Department may update the waiver language
to be reflective of any Biological Opinion update of the method of calculating total dissolved
gas.

4. Northwest River Partners.

The Commenter has requested that the total dissolved gas waivers remain in place with the
same limitations as described in the current U.S. Army Corps of Engineers waiver, issued
March 2003.

Specifically, the commenter requests the waiver is to be issued for the period April to August
instead of year-round as requested by the U.S. Army Corps of Engineers, total dissolved gas is
to be measured at both the forebay and tailrace and Camas-Washougal, and that the waiver
should be in place for a five-year period. Additionally, the commenter did not support the
need to maintain voluntary spill for Spring Creek Hatcher fish passage during the month of
March as in pervious years. The commenter did identify that they were concerned with the
impact of global warming and increase of greenhouses gas on total dissolved gas levels and
water quality in general. Lastly, the commenter acknowledged the need for the U.S. Army
Corps of Engineers to ultimately meet water quality standards of 110 percent and maintain fish
passage efficiency as described in the 2002 Total Dissolved Gas Total Maximum Daily Load
(TMDL).

Department Response to Comments:

The Department appreciates the comments regarding the goal of the 2002 Total Dissolved Gas
TMDL ultimately requiring 110 percent total dissolved gas standard and maintain fish passage
efficiency during voluntary spill. The Department agrees that a total dissolved gas waiver
should be issued to the U.S. Army Corps of Engineers for a 5 year period, for a voluntary
spill season of April to August, and to require physical monitoring at both the tailrace and
forebay of each dam. However, the Department also sees the need to allow for voluntary spill
for the Spring Creek Hatchery fish passage during a 10-day period in March as per previous
years, and discussions with the US Fish and Wildlife Service.

The Department will not be including the citation to the Camas-Washougal monitor in the total
dissolved gas waiver. The US Army Corps of Engineers did not explicitly ask for the
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inclusion of the Camas-Washougal monitoring station in their request for the total dissolved
gas waiver. Instead, the Corps simply requested a total dissolved gas waiver that would apply
in the forebay and tailrace.

Global warming and the increase of greenhouse gas is also a concern to the Department and
the State of Oregon. In early 2004, Governor Kulongoski convened an Advisory Group on
Global Warming. Consisting of community and business leaders from across Oregon, the
Group was charged with recommending ways that Oregon can reduce its emissions of heat-
trapping gases, such as carbon dioxide and methane. For more information, please visit the
Department’s website: http://www.deq.state.or.us/lg/sw/globa lwarming. htm
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Orecon Administrative Rule on the Total Dissolved Gas Water Quality Standard

Oregoﬁ’s Water Quality Standards are contained in Oregon Administrative Rules (OAR) 340,
Division 41. The standards relevant to the total dissolved gas (TDG) are found in OAR 340-041-
0031 and OAR 340-041-0104:

340-041-0031

Total Dissolved Gas ‘

(1) Waters will be free from dissolved gases, such as carbon dioxide hydrogen sulfide, or other
gases, in sufficient quantities to cause objectionable odors or to be deleterious to fish or other
aquatic life, navigation, recreation, or other reasonable uses made of such water.

(2) Except when stream flow exceeds the ten-year, seven-day average flood, the concentration of
total dissolved gas relative to atmospheric pressure at the point of sample collection may not
exceed 110 percent of saturation. However, in hatchery-receiving waters and other waters of less
than two feet in depth, the concentration of total dissolved gas relative to atmospheric pressure at
the point of sample collection may not exceed 105 percent of saturation.

340-041-0104

Water Quality Standards and Policies Specific to the Main Stem Columbia River

(3) Total Dissolved Gas. The Commission may modify the total dissolved gas criteria in the
Columbia River for the purpose of allowing increased spill for salmonid migration. The
Commission must find that:

(a) Failure to act would result in greater harm to salmonid stock survival through in-river
migration than would occur by increased spiil;

(b) The modified total dissolved gas criteria associated with the increased spill provides a
reasonable balance of the risk of impairment due to elevated total dissolved gas to both resident
biological communities and other migrating fish and to migrating adult and juvenile salmonids
when compared to other options for in-river migration of salmon;

(c) Adequate data will exist to determine compliance with the standards; and

(d) Biological monitoring is occurring to document that the migratory salmonid and resident
biological communities are being protected.

(e) The Commission will give public notice and notify all known interested parties and will make
provision for opportunity to be heard and comment on the evidence presented by others, except
that the Director may modify the total dissolved gas criteria for emergencies for a period not
exceeding 48 hours;

(f) The Commission may, at its discretion, consider alternative modes of migration.
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Draft Order Approving the U.S Army Corps of Engineer’s Request for a Waiver to the
State’s Total Dissolved Gas Water Quality Standard

BEFORE THE ENVIRONMENTAL QUALITY COMMISSION

FINDINGS and
ORDER

In the matter of the U.S. Army Corps
of Engineers’ request to spill water
to assist out-migrating threatened
and endangered salmon smolts

FINDINGS

1. The Department of Environmental Quality received a request from the U.S. Army Corps of
Engineers dated November 30, 2006, to adjust the Total Dissolved Gas Standard as necessary to
spill water over McNary, John Day, The Dalles and Bonneville Dams on the Lower Columbia
River to assist out-migrating threatened and endangered salmon smolts, for a year-round period.
The application sought approval for five years. The public was notified of the request on
January 02, 2007 and given the opportunity to provide written comments until 5:00 p.m. on
February 01, 2007.

2. Acting under OAR 340-041-0104(3) the Commission finds that:

(a) Failure to act would result in greater harm to salmonid stock survival through in-
river migration than would occur by increased spill: -
Estimated mortality from fish passing through turbines is between 8 and 32 percent.
Fish passing over spillways as a result of spill experience 0 to 4 percent mortality.
Barge and truck transport are alternative modes of fish transport to voluntary spill.
Transporting fall Chinook salmon directly from Spring Creek Hatchery by barge to a
release site below Bonneville Dam has been studied. A very high percentage of the
adult returns from the barged groups strayed to other hatcheries, and the return rates to
Spring Creek Hatchery were significantly lower for the barge test groups than for the
voluntary spill control group. The USFWS also evaluated the possibility of raising and
releasing additional fish to make up for those that would be lost to turbines or other
causes during passage at Bonneville Dam in the absence of spill. It would not be
possible to raise additional fish because rearing space, water supply, and waste
{reatment capability are limited. It would also not be feasible to release fish at a later
date because of limited hatchery capacity since these fish would continue to grow and
exceed hatchery space capacity.
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{b) The modified total dissolved gas criteria associated with the increased spill provides a
reasonable balance of the risk of impairment due to elevated total dissolved gas to
both resident biological communities and other migrating fish and to migrating adult
and juvenile salmonids when compared to other options for in-river migration of
salmon:

According to 10 years of biological monitoring in the lower Columbia River at Bonneville

and MaNary dams, there has been less than 1 percent incidence of gas bubble disease when

total dissolved gas is imited to 115% in the forebay and 120% in tailrace. Comparatively,
in 1996, when total dissolved gas imits exceeded 115% in the forebay and 120% in the
tailrace there was a 4 percent incidence of gas bubble disease. The low incidence of gas
bubble disease observed has been regarded as a low risk for mortality from gas bubble
disease. Resident fish and aquatic invertebrates in the Columbia River downstream of

Bonneville Dam were monitored by National Marine Fisheries Service for signs of gas

bubble disease from 1993 to 1998. There were no signs of gas bubble disease observed in -

the aquatic invertebrates examined. There was a low incidence of gas bubble disease (less

than one percent) in resident fish examined in 1993 and 1995 while in 1994, 1997 and 1998

none of the fish observed had signs of gas bubble disease. Signs of gas bubble disease were

prevalent in 1996 but this was a high flow year with large volumes of involuntary spill and
total dissolved gas levels above 115 percent in the forebays and 120 percent in the tail races
of dams. Given the past monitoring of gas bubble disease, the levels requested in this
petition strike a reasonable balance between increased survival due to reduced turbine
mortality and the risk of mortality from gas bubble disease.

¢} Adequate data will exist to determine compliance with the standards:

The Corps has submitted a physical monitoring plan. Physical in-river total dissolved gas
monitoring will be conducted in the forebay and tailraces of McNary, John Day, The
Dalles, and Bonneville Dams. Hourly data will be available on the Corps’ Internet page.
Implementation of the physical monitoring plan will ensure that data will exist to
determine compliance with the standards for the voluntary spill program.

d) Biological monitoring is occurring to document that the migratory salmonid and resident
biological communities are being protected:

The Corps has submitted a biological monitoring plan. Juvenile salmonids will be

collected at Bonneville and McNary Dams and examined and evaluated for incidence of

Gas Bubble Trauma, and will be assign ranks based on severity of symptoms.

Biological monitoring will occur according to the Fish Passage Center Gas Bubble

Trauma Monitoring Program Protocol for Juvenile Salmonids.
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Order

3. The Environmental Quality Commission approves a modification to the Total Dissolved
Gas standard for voluntary spill at McNary, John Day, The Dalles and Bonneville Dams
on the Lower Columbia River, subject to the following conditions:

(1) A modified total dissolved gas standard for the Columbia River applies:

a) during the fish passage voluntary spill 10-day period in March for the purpose of
Spring Creek Hatchery, and the period from midnight on April 1 to midnight on
August 31 for the purpose of fish passage; and

b) during any peried of voluntary spill that occurs outside the periods specified in
3(1)(a) above, if the spill is for the purpose of biological or physical studies of
spillway structures and prototype fish passage devices to test spill at operational
levels, and the U.S. Army Corps of Engineers has notified the Department in
writing of such actions at least one week prior to the voluntary spill and conduct
physical and biological monitoring during these periods of voluntary spill.

(i)  The modified total dissolved gas criteria will apply for 2008, 2009, 2010, 2011 and
2012.

(111)  Spill must be reduced when the average total dissolved gas concentration of the 12
highest hourly measurements per calendar day exceeds 115% of saturation in the
forebays of McNary, John Day, The Dalles, and Bonneville Dams monitoring
stations.

(iv)  Spill must be reduced when the average total dissolved gas concentration of the 12
highest hourly measurements per calendar day exceeds 120% of saturation in the
tailraces of McNary, John Day, The Dalles, and Bonneville Dams monitoring
stations.

(v)  Spill must be reduced when instantaneous total dissolved gas levels exceed 125% of
saturation for any 2 hours during the 12 highest hourly measurements per calendar
day. '

(vi)  The Department may approve changes in the location of forebay and tailrace
monitors, use of forebay monitors, and may approve changes to the method for
calculating total dissolved gas. Before approving any changes, the Department must
consult with the Adaptive Management Team or the Federal Columbia River Power
System Water Quality Team or both.

023



Agenda Item I, Action Item: Request from U.S. Army Corps of Engineers for a Waiver Renewal
to the Total Dissolved Gas Water Quality Standard on the Columbia River
Lauri Aunan, Agnes Lut, June 21, 2007 EQC Meeting

Attachment D, Page 4 of 4

(vii)  If 15 percent or more of the juvenile fish examined show signs of gas bubble disease
in their non-paired fins where more than 25 percent of the surface area of the fin is
occluded by gas bubbles or that contra-indicatory evidence suggests that fish are
being harmed, the Director must terminate the modification.

(viii)  The Corps must provide written notice to the Department within 24 hours of any
violations of the conditions in the modification as it relates to voluntary spill. Such
notice must include actions proposed to reduce total dissolved gas levels or the reason(s)
for no action.

(ix)  No later than December 31 for each year of this waiver, the Corps must provide an
annual written report to the Department detailing the following:
a) flow and runoff descriptions for the spill season;
- b) spill quantities and durations; . . . _ :

¢) quantitics of water spilled for fish versus spill for other reasons for each project;

d) data results from the physical and biological monitoring programs, including
mcidences of gas bubble disease;

e) description and results of any biological or physical studies of spillway structures
and prototype fish passage devices to test spill at operational levels; and

f) progress on implementing the measures contained in the 2002 Lower Columbia
River Total Dissolved Gas Total Maximum Daily Load (TMDL).

(x) If requested, the Corps must report to the Commission on any of the above matters or
other matters relevant to this Order.

(xi}  The Commission reserves the right to terminate or modify this modification at any time.

Adaptive Management

The process for reviewing the implementation status of the 2002 Lower Columbia River Total
Dissolved Gas TMDL will begin no later than January 1, 2011. The Washington State
Department of Ecology will convene an advisory group comprising representatives of Oregon
Department of Environmental Quality, tribes, federal and state agencies to evaluate appropriate
points of compliance for this TMDL. Based on these findings, further studies may be needed,
and structural and operational gas abatement activities will be redirected or accelerated if
needed. After 2010, the location of total dissolved gas monitors will be consistent with the
Adaptive Management implementation strategy for the 2002 Lower Columbia River Total
Dissolved Gas TMDL, and may no longer require forebay monitors and may only require
tailrace monitors as TMDL implementation transitions from short-term to long-term strategies.

Dated: ON BEHALF OF THE COMMISSION

Director
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THEODORE R. KULONGOSKI
OREGON

June 20, 2007

Ms. Stephanie Hallock, Director

Oregon Department of Environmental Quality
811 SW 6" Avenue |

Portland, OR 97204-1390

Re: Comments on Proposed Total Dissolved Gas Waiver Renewal for Mainstem Columbia River
Dear Ms. Hallock:

I am submitting the following comments for use by the Environmental Quality
Commission (EQC) in decisions on applications by the US Army Corps of Engineers (Corps)
and US Fish and Wildlife Service (USFWS) to modify Oregon’s Water Quality Standard for -
total dissolved gas (TDG) for a 5-year time period, 2008-2012.

Our office is actively engaged in the development of a new Proposed Action and
Biological Opinion for operation of the Federal Columbia River Power System. Spill and flow
are cornerstone measures in an aggressive non-breach strategy attempting to meet minimum
conservation requirements of the federal Endangered Species Act. Providing as much spill as
possible, within biological constraints, is especially important during the near term while
surface-oriented dam passage technologies are developed and tested.

For the general fish passage season, our office concurs with the Department of
Environmental Quality (DEQ) staff recommendation that the EQC grant the waiver requests—
including that the Corps’ general passage season waiver be restricted to the April-August
voluntary spill period to coincide with the time periods in the Federal Columbia River Power
System Biological Opinions—and that spill requests for research and other activities during other
months be handled on a case-by-case basis with appropriate notification of DEQ. The waiver
request for TDG variance to provide for spill at Bonneville Dam for ten days in March to
increase survival of Spring Creek Hatchery juvenile Fall Chinook is also very important and
should be approved by the EQC. These fish provide important sport, commercial and tribal
harvest, and buffer harvest of ESA-listed Columbia River fish by Canadian fisherman.

STATE CAPITOL, SALEM 97301-4047 (503) 378-3111 FAX (503) 378-4863 TTY (503) 378-4859
WWW.GOVERNOR.OREGON.GOV



Stephanie Hallock
June 20, 2007

Page Two

As discussed in the February 1, 2007 letter submitted to DEQ by Oregon and Washington
Department of Fish and Wildlife and Columbia River Inter-Tribal Fish Commission, there are
serious problems with forebay monitoring. 1 urge DEQ and the EQC to immediately convene the
adaptive management group identified by the Lower Columbia River Total Dissolved Gas
TMDL to resolve these issues. If these issues are not resolved, I support suspending use of
forebay monitoring in spill management and including only tailrace monitoring and use of
existing 120 percent TDG criteria to manage spill and determine waiver compliance. Over the
last 15 years since adoption of the waivers, comprehensive biological monitoring and research
programs have demonstrated that the biological risks to managing spill to tailrace monitors at
120 percent TDG is very low and the potential biological benefits from increased spillway
passage and reduction in fish transportation would be substantial. In the near term, there are few
if any opportunities to enhance fish survival associated with dam passage, other than increased
spill.

Turge the EQC to approve the waiver request, and urge DEQ to expedite addressing
issues related to forebay monitoring through the Adaptive Management Team that has been
established through the Lower Columbia TDG Total Maximum Daily Load process. I
recommend the team provide a detailed implementation plan and schedule for 2008 for
improving the reliability and accuracy of forebay monitoring.

Sincerely,

»—%,/m]ﬁ (Zm,

Michael Carrier
Natural Resources Policy Director

MC:jb

STATE CAPITOL, SALEM 97301-4047 (503)378-3111 FAX (503) 378-4863 TTY (503)378-4859
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Opening Remarks of Lauri Aunan, Water Quality Administrator

Environmental-Quality CommissionJune 21,2007
Agenda item | — Action ltem — Request from Federal Agencies for a Waiver Renewal to
the Total Dissolved Gas Water Quality Standard on the Columbia River

Good afternoon Chairwoman Hampton and members of the Commission. For the record, | am
Lauri Aunan, DEQ’s Water Quality Administrator. With me are Agnes Lut, DEQ’s Columbia
River Coordinator, and Gene Foster, Manager of the Watershed Management Section.

Before | turn it over to Agnes, I'll say just a few words about this agenda item.

The Oregon Department of Environmental Quality (DEQ) is responsible for setting water quality
standards for Oregon under the federal Clean Water Act. In Washington, the Department of
Ecology sets water quality standards.

At times, the Lower Columbia River exceeds Total Dissolved Gas water quality standards in
Oregon and Washington, due to spills at the four dams on the Lower Columbia River. In
addition to causing exceedances of water quality standards, the dams also have a significant
adverse effect on threatened and endangered fish.

The responsibility of the federal government 1o address the effect of the dams on threatened
and endangered fish is the subject of a Biological Opinion by the US National Qceanic and
Atmospheric Administration (NOAA), National Marine Fisheries Service. As you will hear from
some who will testify later today, there is ongoing litigation about the Biological Opinion, known
as “Bi-Op” in shorthand.

In 2002, the Environmental Protection Agency approved the Lower Columbia River Total
Dissolved Gas Total Maximum Daily Load (TMDL) developed by DEQ and the Washington
Department of Ecology with input from Tribes, the Columbia River Inter-Tribal Fish Commission,
Environmental Protection Agency, Idaho Department of Environmental Quality, federal
agencies, and other staie agencies. This TMDL, which Agnes will discuss in more detail in a
few minutes, includes pollution load allocations for Total Dissolved Gas that are intended to
bring Total Dissolved Gas levels into line with the water quality standard required by the Clean
Water Act. it also includes an implementation plan that allows for higher levels of Total
Dissolved Gas for the short term to allow the federal agencies to comply with their obligations
under the Endangered Species Act.

The TMDL and its implementation provisions were based on the Bi-Op in effect at the time that
the TMDL was developed, and the TMDL remains consistent with the existing Bi-Op. If the
requirements under the Endangered Species Act change fo require more spill, DEQ believes
that the TMDL implementation plan and the requirements of any Commission order modifying
the Total Dissolved Gas limits can and shouid be revised to accommodate this.

The TMDL ultimately requires the dams to alter operations and implement structural
medifications o achieve the Oregon and Washington Total Dissolved Gas standard. In the
short term, we agree that we need to move as quickly as possible to resolve concerns about the
forebay monitors. As Agnes will be discussing later this afternoon, the Draft Order authorizes
DEQ to approve changes in use or location of the forebay monitors, as contemplated by the
TMDL.



-lnformatlonal Update :
- #2006 Total Dlssolved Gas Wa:ver
Requirements

-Actlon ltem
-Request for a Renewal to the Total Dlssolved

Gas Wa:ver

EQC Meetmg June 21 2007
Agendaltem1 . .7
Laurl Aunan, Gene Foster Agnes Lut

*Air is trapped in water that spill-s'over a
dam.

*The alr is p!ﬂnged under the water surface
where the water pressure dissolves both
the nifregen and the oxygen into the water.

*Total dissolved gas is measured as the
percentage of gas in excess of the
saturation.




*In order to survive, anadromous juvenile salmonid fISh must be able to
mtqrate downstream past the Co!umbla RiverDams -~ =~

Mlgratlon Optlons

~Spilll way passage w:th total dissolved gas limits, r_nortahty rate of 0% to 4%
*Turbine passage, mortahty rate of 8% and 32% -
*Barge or truck transport mortality unknown

Fish ére pumped into
the transport vessel

Columbia/Snnles River System
Juvoniie Eish Passign Boules

) GOLUMIA

W’%W m“




*The NOAA National Marine Fisheries Service has identified spill as the
safest, most effective tool available for fish passage past the dams.

Water is acfively spilled from dams on the Columbia River fo allow for fish
passage :

*This is commonly referred to as olunta[y spill and resulfs in an increase
of total dissolved gas

In-voluntary spill is when dams exceed their hydraulic capacity {flooding)
water is spilled and increases total dissolved gas.

*Increased total dissolved gas can cause Gas Bubble Trauma in fish

*Gas bubble tfrauma creates bubbles that may block the
flow'of_ blood and respiratory gas exchange by the fish, - - -

+Bubbles form inside fish's bodies in the blood stream,
body cavity, eyes, mouth and underneath the skin.

‘ *Gas Bubble Trauma is a function of the ievel of total ._
dissolved gas and length of exposure

*Oregon adopted the US Environmental Protection
Agencies total dissolved gas standard to protect
Beneficial Uses.

*The total dissolved gas standard is 110% of
saturation.

*The fotal dissolved gas standard is 105% of
saturation in haichery-receiving waters and other
waters of less than two feet in depth, the.




The total dissolved gas waiver provides a balance
between:

increased fish s’urviVoi"ship from spillway passage
(Endangered Species Act)

and

increased gas bubble trauma from increased total
dissolved gas levels due to spill.
(Clean Water Act)

+In 1994, the EQC issued the first Total Dissolved Gas standard Waivers

-Walvers aliow voluntary spill for fish passage without violating the Clean
, Water Act.

-The EQC has hlstorzcally granted waivers of 120% in the tailrace and 115% :
lin'the forebay because of the low incidence of gas bubble frauma and the
: eff_ectlveness of vo!untary spill for fish passage.

-lh'}200§ the' EQC issued the Army Corps of Engineers a waiver for the period- 7
from Aprll 110 August 31 ,

-ln 2004 the EQC issued the US FlSh and Wildlife Service a waiver fora 10
day period in March

*The current multi-year waivers expire August 31, 2007




-SpEII Season:. 10 days in
March, and April 1 to
August 31

*Waivers limit total

| dissolved gas to the

| average of the highest

12 hours per day:

"~ +115% in forebay,
«120% in tailrace,
*Up to 125% fora 2
hour period in 24
hours

«Waivers require monitoring during the spill season
*Physical monitoring in-river total dissolved gas
*Hourly monitoring in the forebay and tailrace at each dam
“»Provide writtén notice to the Department within 24 hours of any waxver
violations, and include actions to reduce total dissolved gas

*Biological monitoring gas bubble trauma in fish
*if 15% of juvenile sairnonids show mgmﬂcant signs of gas bubble
trauma, the Director will terminate the modification

Provide an annual written report to the Department on the previous ,year's
monitoring results

*The EQC reserves the right to terminate ormodify the waiver at any time

*Provide an update on the 2002 Total Dissolved Gas Total Maximum Da:fy
Load (TMDL) implementation activities




*Bi-state TMDL by Washington and Oregon, and approved by US EPA

" *Multi-year TMDL completed with the cooperation of:
*US Army Corps of Engineers B
*NOAA National Marine Fisheries Service
*U.S. Environmental Protection Agency
*Western Governor's Association -

*Columbia River Inter-Tribal Fish Commission
*Bonneville Power Administration

*U.S. Bureau of Reclamation

«Grant County Public Utility Commission

*TMDL developed to meet the water quality criteria of 110% during voiuntary
~and in-voluntary spill periods

| +Total dissolved i gas waiver is con5|dered an interim solution to meetmg
water quality standards

-Total Dissolved Gas waiver is required to be consistent with the TMDL"!

1 -Water quality criteria of 110% will be met through operational and structural.
‘| modifications at.each of the lower four dams .

| *Implementation will occur in two phases short term (2002 — 2010) and long
Jterm (2010 - 2020) - .

' *Implementation plan incorporates actions described and analyzed by Na’slonai
|Marine Fisheries and US Army Corps of Englneers ' : :

1 *Short term implementation requires both forebay (115%) and tailrace (120%)
‘| monitors to be used during waiver period, and calls for operational changes to
| reduce total dissolved gas and meet fish passage goals

Long term implementation begins in 2010, requires tailrace monitors to be
used during the waiver period at specific locations, and structural chariges need
to oceur to meet load allocations

| *Adaptive Management will begin no later than January 1, 2011 and will review
the status of implementation of the TMDL 12




Low frequency of exceedance of total dissolved gas waiver limits

+36 exceedances of the 116% and 120% waiver limits due to fish passage
voluntary spill, out of 1296 possible exceedances '

«The highest voluntary spill Forebay total dissolved gas level was120%, the
waiver limit is 115%

+The highest voluntary spill Tailrace total dissolved gas level was 122%, the
waiver limit is 120%

B !

-Low incidence of gas bubble frauma observed in fish

" U.S. Fish and Wildiife Services (March 3 to March 7}

=No biological monitoring occurred because total dissolved gas
levels did not exceed the 110% state criterion at the Bonneville
Dam and Camas/Washougal stations (actual 104%)

*80% of 7.35 million Spring Creek Hatéhefy Chinook were
passed through Bonneville Dam

U.S. Army Corps of Engineers {April 10 to August 31)

*Collected 7,460 juvenile chinook and steelhead from McNary and -
Bonneville dams

+36 fish (0.5%) found with minor gas bubble trauma at McNary Dam




*The total dissolved gas waivers require that the U.S. Army Corps of
Engineers report on their progress toward implementing the TMDL

*Operational and structural changes ‘at the dams are currently being
evaluated and, if warranted, implemented

«Implementation occurs. on a per dam basis, as Congressional
funding allows

+U.8. Army Corps of Engineers will report on what is.being
_im?ple'.mente_d . )

15

e 'U S. Army Corps of Engmeers and U . Fish, and'
Wildlife Service walvers -expire at mldn!ght August
_ ‘31 2007 _

*The Department ’i‘equested that the Federal
Government submit-one waiver request in 2007, if
waiver still needed

16




Joint Federal Government

Total Dissolved Gas Waiver Request submitted tb
the Department on November 20, 2006

*U.S. Army Corps of Engineers
=UJ.S. Fish and Wildlife
*NOAA National Marine Fisheries Service

17

David Ponganis, U.S. Army Corps of Engineers
- Mark Bagdovitz, U.S. Fish & Wildlife Service - -
Mark Schnei‘der and Ritchie Graves; NOAA Fi§he{ies

U S Army Corps of Engmeers
e Remarks: .
Total Dissolved Gas Walver
| Request |

State of Oregon _ _
En\nronmental Quality Commissioners’ Meetlng

June 21, 2007
. 18




Presentation Topics

+ Background

« Spill Operations

. Status of ESA Biological Assessment
and Biological Opinion

18
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12002 TMDL & 2004 BiOp

Total Maximum Daily Load (TMDL)
for

Lower Columbia River
Total Dissolved Gas
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Advantages of Surface Passage

- Safe fish passage‘
- Reduced fish residence time (delay) at the dam

- Reduced gas super-saturation; improved ‘water qdality
+ Provides for project purposes (aduit:fié'h passage,
navigation, power, etc.) '

Lo : o et - 4 : ST REA : B

. Maintain adeduate ébii!way -'design capacity'fof major floo
events

23
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. Vancouver WA . |
"February 12, 2005

* Thompson Metal Fabrication

'25.'-
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Washington
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: Idaho!
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Little Goose

2009 ’

Juvenile Surface Bypass

Passage Improvements
- Bonneville

Bypass collector
2060

John Day Dam

Dam 200912 RSW
TBD 2001

Oregon
: £ = RSW or surface bypass implemented

Lower
_ Monumental
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Fed'era'l TDG Waiver P.roposal

120% TDG I;mlt in each project tailrace
115%. TDG Ilmst in each prOJect forebay

Year-round Walver 1o prowde for _
— Spill for fish passage April through August
= Spill tests outside the fish’ passage period

= March splil for Spnng Creek Hatchery releases

5 year durahon
Phys:cal and b;oiogical momtonng
“End of year reporting |

31

=

g BlologlcaIAsses_,smen_t o
-+ Biological Opinion

a2

_ESAConsultationUpdate .~ |
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30 day public nofice issued on January 2, 2007

Public comments were received from:

1.

4,

Columbia River Inter-Tribal Fish Commission, Oregon Department of
Fish and Wildlife, and Washington Department of Fish and Wildlife joint

ietter

Northwest Sportfishing Industry Assoclation

American Rivers, Association of Northwest Steelheaders, Columbia
Riverkeeper, idaho Rivers United, Institute for Fisheries Resources,

‘National Wildlife Federation, Native Fish Society, Northwest

Sportfishing Industry Association, Pacific Coast Federation of
Fishermens’s Association, Salmon for All, Save Our Wild Saimon,
Sierra Club, and Trout Unlimited joint letter :

Northwest River Partners

Each supported issuing the waiver and to continue
biological monitoring

. Ehmlnate the forebay monltors

*  Not use the forebay monltcrs untl! they are re-located to awell
mixed location

‘Thé Department’s response to public comment:

+  The Department does not agree.

«  The 2002 Bi-State TDG TMDL states that "Maintenance of
required spill at the modified standards to allow for fish passage
will be as measured at the fixed monitoring stations both in the
forebay and the tailrace of each dam." This will "continue through
2010", when lmplementation changes from short- term to long-term.
+  The Department may approve changes in the location of
forebay and tailrace monitors, use of forebay monitors, and may
approve changes to the method for calculating total dissolved

gas. Before approving any changes, the Department must consult
with the Adaptive Management Team or the Federal Columbia
River Power System Water Quality Team or both. 34

17



Commenter 3 asked that EQC :

*Increase forebay monitor levels from 115% to 120%

The Departmenf s response {0 public comment
* The Department does not agree.
*  The 2002 total dissolved gas TMDL. short-term actions in Phase |
(2002 -~ 2010) will focus on meeting the fish passage performance
standards as outlined in the National Marine Fisheries Service 2000
Federal Columbia River Power System Biological Opinion through
spills that generate gas no greater than the “waiver” levels of the -
water quality TDG standards of 115% in the forebay and 120% in the
tailrace (Oregon waivers or Washington temporary special B
conditions). . '
*  The 2000 Blologlcal Opinion states that “spill will be reduced as

" necessary when the average TG concentrations of the 12 highest
hourly measurements per calendar day exceeds 115% of saturation
at the forebay....120% of saturation at the tailrace....spill will be
reduced when instantaneous TDG leveis exceed 125% of saturation
for any 2 hours during the 12 highest hourly measurement per 35
calendar day..."

Commenter 3 asked that EQC :

+ sCalculate total dissolved gas asthe
average of the highest 12 consecutive hours in one day
Versus
average of the highest 12 hours in one day

(requested current method). . . i

The Department’s response.to public comment:
* The Department does not agree

+ 2000 Biological Oplnlon states that total d:ssolved gas should be -
measured as the average of the highest 12 hours in one day.

38 . .
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Commenter 4 asked that EQC

The Department’s response to public comment:

~ *Not allow a year-round waiver but rather only for the April to
_.August voluntary fish passage spill period

+ The Department agrees that a year round waiver should not be
granted.

+ The waiver should apply to the historical voluntary spill period of
April to August; Additionally, the Department also recommends
allowing voluntary spill for the Spring Creek Hatchery fish passage
during a 10-day period in March as in previous years

» US Fish and Wildlife historically have been historically granted a
waiver for the March period by the EQC.

- If voluntary spilf needs to occur outside the historical voluntary
spill period for the purpose of biological or physmal studies of
spillway structures and prototype fish passage devices to test spill

at operational levels, then ACOE will notify the Department and

conduct physmal and biological monitoring

. The EQC has two action altemativés:

1. Approve the requestwith or without the Department’s
recommended modifications. To approve the Department’s
recommendation, the EQC must make the four affirmative
findings detailed in Attachment C, as specified in OAR 340-

041-0104(3);

2. Decline to approve the proposal. In this case, the EQC
could decide that alternative methods of fish miigration are

available, such as barge transportation, or releasing
additipnai fish from the hatchery.

38
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DEQ recommends that the EQC grant this waiver-as requested by the Federal
Government with the following medifications:

*  The Federal Government has requested a year-round waiver; however,
the Department recommends a modified total dissolved gas standard for
the Columbia River apply:

a) during the fish passage voluntary spill 10- -day period in March
for the purpose of Spring Creek Hatchery, and the period from
midnight on April 1 to mldnlght on August 31 for the purpose of
fish passage; and

b) during any period of voluntary spill that occurs outside the
periods specified in above, if the spill is for the purpose of
biclogical or physical studies of spillway structures and
prototype fish passage devices to test spill at operational levels,
and the U.S. Army Corps of Engineers has notified the
Department in writing of stuch actions at least one week prior to

_ the voluntary spill and conduct phys;cal and biolpgical
: "momtormg dur;ng these perlods of Voluntary splll

39

recommends tha gran IS waiver a equesie
. Government with the following modifications, continued: =~ -

«  The Department may apprové changes in thelocation of forebay and
. tailrace monitors, use of forebay monitors, and may approve changes to
the method for calculating total dissolved gas. Before approving any
changes the Department must consult with the Adaptive Management

Team or the Federal Columbia R:ver Power Systéem Water Quahty Team =~ ]

or both.

*  Add an Adaptive Management Component as specﬁf‘ ed in the 2002
~ Lower Columbia River Total Dissolved Gas Total Maximum Daily Load
(T MDL)

. The process for reviewing the implementation status of thé 2002 Lower
Columbia River Total Dissolved Gas TMDL should begin as soon as

possible.

40
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Smart. Local. Connected.

Testimony of Tom Haymaker
Vice President, Power Supply
PNGC Power

Before the Oregon Environmental Quality Commission
June 21, 2007
Portland, Oregon

Madam Chairwoman, | am Tom Haymaker, Vice President of Power Supply of PNGC
Power. | thank you for the opportunity to share my views on behalf of our member
owners. PNGC Power is a cooperative of fifteen consumer-owned utilities that joined
together thirty years ago to meet their power and transmission needs. Our member
utilities serve customers in portions of seven western states, including nine utilities that
serve over 100,000 accounts in the state of Oregon. We are committed to preserving
the economic value of the Columbia River system. We also support cost effective,
consensus-based recovery strategies for salmon and steelhead in the Columbia Basin.

o We support the U.S. Army Corps of Engineers’ request for a waiver to manage
total dissolved gas leveis to 115% in the forebays and 120% in the tailraces at
the four Lower Columbia River dams. We frequently criticize flow regimes that
cost millions of dollars and provide little or no benefit-to listed stocks. And, as the
Commission knows, higher levels of Total Dissolved Gas (TDG) can harm all
aquatic organisms, not just listed stocks. However, we support the Corps
proposal in the interim.

+ Also, we support maintaining the current TDG monitoring locations in the
forebays, tailraces and below Bonneville Dam as currently configured. Any
changes that move the TDG monitoring locations further away from the Hydro
projects pltaces aquatic resources at greater risk.

» Finally, we support the TDG waiver schedule of April through August, annually.

Thank you for this opportunity to speak on behalf of PNGC Power’s member owners,
and their customers.

Pacific Northwest Generating Cooperative
711 NE Halsey = Portland, OR 87232-1268
(503) 288-1234 » Fax (503) 288-2334 = www.pngcpower.com



Northwest

tverPartners

Por salmon, our econormy and qualizy of life

Northwest RiverPartners Comments
Armys Corps Proposed TDG Waiver
June 21, 2007

I’m Terry Flores, Director of Northwest RiverPartners a non-profit organization
that promotes scientific-based salmon recovery efforts. My membership is
broad both in terms of membership and geography with public and private
utilities, large and small businesses, agriculture and port interests throughout
the Northwest. We are very involved in salmon recovery efforts in the
Northwest, including the litigation over federal hydrosystem operations, and the
Northwest Power and Conservation Council’s fish planning and program
efforts, among other efforts.

We support your staff’s recommendation to extend the Corps waiver for
‘managing total dissolved gas (TDG) at the Federal Columbia River Power
System (FCRPS) dams for an interim period of five more years. It allows for
spill at the dams while affording some protection of salmon, steelhead and other
aquatic species from potential adverse impacts such as Gas Bubble Disease
(GBD). We believe it properly balances between resource protection and risk.

We specifically support the Corps of Engineers application for TDG levels to
115% in reservoir forebays and 120% in the tailraces below the dams.

You will hear today that modifications to the waiver should be made both in
terms of allowing for higher TDG levels and changing of monitoring locations.
Do not be swayed. The intent behind these requests is to provide for more spill
at the federal dams as means to move juvenile fish downstream. '

It 1s critical to remember that TDG levels are set to protect not only juvenile
salmon and steelhead, but ALL aquatic organisms. The EQC’s responsibility is
to ensure that all resources are protected, in addition to anadromous fish.

It also is important to emphasize that the proposed levels of TDG in the Corps
waiver are already a waiver and higher than the current federal water quality
standards specifically set to protect aquatic species.



There is honest debate over the precise maximum level of elevated TDG that is

protective of aquatic species. However, there is scientific agreement that higher
levels of TDG equate to higher levels of risk for fish and other aquatic species.

We have a very recent example that illustrates the risks as identified in a June 8,
2007 Fish Passage Center memo. The memo documents a recent increasing
trend in the observation of steelhead exhibiting signs of gas bubble trauma at
the little Goose and Lower Monumental sampling sites. According to
monitoring in the field, up to 48% of the ESA listed spring Chinook salmon and
steelhead passing the Lower Monumental and Little Goose dams from the last
week of May through early June appear to be suffering from gas bubble trauma.

This is occurring at TDG levels below those requested in the Army Corps
waiver and simply reinforces the need for the EQC to approach this issue
carefully. '

RiverPartners also strongly supports maintaining reservoir forebay monitors at
each dam in their current locations to ensure that TDG levels are monitored,
and the system can be best managed to protect fish and other aquatic organisms.
This includes the current monitor below Bonneville dam at Camas/Washougal.
This monitor is currently not in the draft order and needs to be to ensure we
have good data on TDG levels below Bonneville. After all, there are fish and
other resources below the dams too.

The TDG monitors in the dam tailraces and forebays, and those below
Bonneville Dam, provide an appropriate check on the level and persistence of
dissolved gas. The combination of tailrace and forebay monitors provides a
more complete picture of what TDG levels are occurring and whether dissolved
gas levels are abated — or not — through the system.

The EQC should reject any proposals calling for removal of any monitors. To
do so, would be to be “flying blind” on the impacts of TDG on fish and other
aquatic species. Monitoring provides important scientific data that is needed to
protect aquatic species and to improve decision-making on system operations.

We also support maintaining the current TDG waiver schedule, limited to the
fish passage season, of April through August. There is a separate process
already in place to obtain waivers outside of the fish passage season, if
necessary, to accommodate research efforts — a “blanket”, open schedule is
simply not needed.



In closing, as mentioned, others believe the Corps waiver should be modified
with a goal of increasing spill through the system. Spill is one tool to move fish
downstream of dams, but is often not the most effective one, compared to
existing bypass systems, fish transportation around the dams, Removable
Spillway Weirs (RSWs) and Temporary Spillway Wiers (TSWs) that are
already installed or being installed at the dams.

And spill can kill fish and other aquatic species even at levels well below those
requested in the waiver, as I’ve described. So, do not be swayed. As the
Commission responsible for protecting these resources, the Corps waiver
represents the proper balance between resource protection and risk.

NWRP commends the Oregon DEQ staff for their hard work. We urge the EQC
to adopt the Corps proposed waiver with the exception of spill outside the fish
passage season and to work closely with the state of Washington on this most
important issue.

Thank you for this opportunity to comment. We stand ready to provide you
with further information or answer questions.
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MEMORANDUM
TO: . Agnes Lut, OR-DEQ
Chris Maynard, WA DOE

Technical Management Team Members

f"’ pI ]

o ) Wice
FROM: Paul Wagner

FPAC Chairperson

DATE: June 8, 2007
RE: Incidence of GBT in Juvenile Snake River Steelhead

It has been brought to the attention of the Salmon Mangers that there has been a recent
increasing trend in the observation of steethead exhibiting signs of gas bubble trauma at the
Little Goose and Lower Monumental sampling sites. The attached memo contains the technical
information explaining the observations,

The information was discussed today by the Fish Passage Advisory Committee. The
FPAC recommendation was to maintain the spill fevels at these two projects and to continue to
closely monitor the juvenile steelhead and fall Chinook. The basis of this recommendation was
the decreasing numbers of steethead, the increasing numbers of subyearling migrants, and the
fact that the severity of GBT signs is still below that which would warrant a change in spill
operations. The passage season for steethead is almost over. We will advise you if any
additional action needs to take place based on the monitoring information.
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FISH PASSAGE CENTER

1827 NE 44™ Ave., Suite 240, Portland, OR 97213
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e-mail us at fpestaffi@fpe.orp

MEMORANDUM

T0: T}-w Files fl/v
Merggrdtilorde,

FROM: Margaret Filardo and Jerry{McCann
DATE: June 8§, 2007
RE: Steethead and GBT at Little Goose and Lower Monumental dams

Data from GBT exams has shown a high incidence of GBT in late migrating steelhead at both
Little Goose and Lower Monumental dams. Sample sizes at Little Goose Dam have met the
sample protocol while at Lower Monumental Dam they have been below sample size criteria.
Although only 66 fish were examined on June 4, there were 12 steelhead with fin signs; a total
of 18% fin signs. No severe signs were observed, but several fish had bubbles in more than
one fin. There was also a relatively high incidence of signs recorded the following day, June 5

at Litile Goose Dam.,

Table 1. Summary of GBT signs at Little Goose and Lower Monumental
in the past two days sampling.

Number | Number Fin
Number with with Fin % Fin Fin Rank

Site and Date Examined GBT GBT GBT Rapk 1 2
Little Goose

05/29/07 Chl + 8t 100 3 3 8.0% 8 0
06/05/07 Chl + St 100 14 14 14.0% 13 1
06/08/07 Chl + §t 101 37 37 36.6% 29 g
Lower Monumental :

05/28/07 Chl+ St 100 5 5 5.0% 5 0
06/04/07 Chl+ St 66 13 12 18.2% 11 1
06/07/07 Chl+St 22 5 5 22.7% 5 0
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All the signs were in steelhead, and with only a few Chinook examined. It should be noted that
we typically see an increase in signs in steelhead as the season progresses, typically increasing
. to 10% incidence or less by this time of the season. And also, steelhead numbers are declining
while subyearling Chinook indices are increasing.

Because of our concern for the steelhead migrants, and for the subyearling migrants, who are
beginning to increase in their numbers, SMP crews were requested to conduct additional GBT
monitoring this week at both sites. The result of that monitoring is incorporated into the table
above, The high number of Lyons Ferry fish and the dwindling numbers of steelhead at the
Lower Monumental site resulted in a sample of only 22 fish. The levels of GBT have
increased in the observed fish, Few subyearling migrants were sampled; however, those that
were observed showed no signs of GBT.

TDG has not exceeded waiver criteria, and for the most part has been well below criteria at
these projects. It is unlikely that under normal migration conditions we would be observing
these levels of GBT at these levels of TDG.

Date LWG LGNW LGSA LGSW LMNA LAMNW
6/1/2007 105 111.3 113 111.2 114.5 118.7
6/2/2007 105.1 1141 114 113.4 115.2 114.9
6/3/2007 105.1 112.7 113.8 113.6 115.2 114.8
6/4/2007 105 114 113 113.8 114.3 114.7
8/5/2007 104.6 112.9 112.8 113.6 113.8 114
6/6/2007 103.9 114.7 111.4 112.7 111.9 114.3
B/7/2007 101.6 113.7 108.7 112.2 109 117

Maule et al. (1997) observed that incidence and severity is a function of TDG level and
exposure time. It seems likely that what we are observing is the result of the longer travel
times observed for the late migrating steelhead. The present flows are in the mid 50s at these
projects and the travel time estimates observed between Lower Granite to Little Goose Dam
are about 4.9 days, which is a longer travel time than was observed in 2001 during the same
time period. The average travel time between Little Goose and Lower Monumental is 6.5 to
7.5 days. It is likely that the long travel time is causing an increased exposure time and
causing the fish to show the signs of GBT. There are also other factors that may be
contributing to these long travel times, In addition to flow, there could be a delay in the
forebays of the projects that might be a function of the present spill patterns, or spill amounts
that are being provided at both Little Goose and Lower Monumental dams. Neither of these
projects have RSWs in place.

There is a dilemma as to what to do regarding spill at these two Snake River projects. The late
migrating steelhead are the last to arrive and represent a small portion of the run. The criteria
established in the COE’s waiver have not been exceeded. Decreasing spill would decrease the
TDG in-river. However, if spill is decreased it would increase the residence time and take
even more time for the steelhead to get through the river. In addition, the subyearling
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migration is picking up and given that there is little data regarding the effects of transportation
on these fish, it would not be appropriate to increase collection of these fish for transportation
and to a have a migration corridor with decreased spill for those fish that remain in-river,
Based on 10-year average 98% of steethead have passed Lower Granite by June 5. In contrast,
10% of subyearling Chinook have passed by June 8, and an additional 20% will have passed in
the next two weeks; consistent with historic peak passage timing for subyearlings in the Snake
River occurring over the next 6 to 8 weeks. The potential for project passage delay in the
forebay may be exacerbated by the existing spill volumes and the remedy for the long travel
times may be to actually increase spill to promote project passage.
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Yearling Chinook Salmon
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PNUWCC

Bringing_the JMower of good ideas Together.

June 21, 2007

Lynn Hampton, Chairwoman
Environmental Quality Commission
811 Sixth Avenue

Portland, OR 97204

Dear Madam Chaimofnan,

Thank you for this opportunity to provide PNUCC’s perspective on the Corps of
Engineers’ request to renew the total dissolved gas water quality standard waiver on the
Columbia River. PNUCC is an association of electric utilities and industry that purchase
power from the federal power system and we have been attentive to the debates over river
operations for salmon for fifteen years. In that time we have learned a great deal about the
complexity of the salmon life cycle and have come to appreciate the uncertainty about
what helps and what harms salmon as they migrate through the river.

Our goal is to ensure that the region does what is best for salmon and we believe a
continued waiver for the April through August time period is acceptable for now. Total
dissolved gas levels up to 115% in the reservoir forebays and 120% in tailraces below the
dams are appropriate until new surface bypass systems have been installed at each of the
federal hydro projects. It is our understanding that once these new surface bypass systems
are put in place, lower spill volumes provide the same or improved juvenile passage
survival and total dissolved gas levels will be lower as a result of less voluntary spill.

You have heard from some a desire to increase dissolved gas limits in the Columbia
River to allow more spill at dams. We are concerned about increasing gas levels in the
river and encourage the Commission to maintain current limits as the Corps is requesting.
The Department staff memo points out that salmon do show increased signs of gas bubble
disease when total dissolved gas levels are higher and that NOAA Fisheries considers the
current limits to be protective of listed salmon, and resident aquatic species.

In regard to monitoring and measuring gas levels, we agree with the Department staff
recommendation that the Commission maintain the current forebay and tailrace
monitoring sites including the Camas/Washougal gauge below Bonneville Dam. Moving
and/or removing monitors and changing the metric for recording the total dissolved gas

100 §.W. Main Street, Suite 1605 Portland, OR 97204-3216 503/223-9343 Fax 503/294-1250
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levels will result in inadvertent increases in total dissolved gas levels and spill amounts,
prompting the same concerns.

Finally, PNUCC does not support waivers outside the April through August period.
Specifically we do not agree with the Department staff recommendation for a waiver for
10 days in March at Bonneville Dam to address the Spring Creek Hatchery fish release.
There are two reasons this does not make sense. First, the Corps has reported that the
new surface bypass (corner collector) and juvenile bypass systems at Bonneville Dam are
providing safe routes of passage for spring Chinook and steelhead without spill. And
second, voluntary spill results in elevated levels of total dissolved gas that could impact
chum salmon incubating below Bonneville Dam.

Thank you again for the opportunity to comment. The electric power industry is
committed to working with you and other state and federal agencies to provide
scientifically sound operations for salmon. We appreciate your time and effort to
consider the Corps’ requests and to assist the region in creating the best environment
possible for Northwest salmon.

Sincerely, |
SE awire Ve

Shauna McReynolds
.. Deputy Director

WY,

cc: PNUCC Board of Directors



Testimony of Ron Suppah, Chairman
Confederated Tribes of the Warm Springs Reservation of Oregon
before the
Oregon Environmental Quality Commission
June 21, 2007

Good Afternoon. My name is Ron Suppah. I am chairman of the tribal
council for the Confederated Tribes of the Warm Springs Reservation. I am
here today on behalf of my tribes and in support of the other tribes of the
Columbia River Inter-Tribal Fish Commission. The other tribes of the
Commission are the Yakama Nation, the Nez Perce Tribe and the
Confederated Tribes of the Umatilla Indian Reservation.

These four tribes have rights reserved by treaties with the United States to
take fish that pass our usual and accustomed fishing places. Further, through
court cases, the tribes have secured a co-management role for salmon
resources with the state and federal fishery agencies.

I appreciate this opportunity before the Oregon Environmental Quality
Commission to comment on recent applications by the U.S. Army Corps of
Engineers’ and USFWS to modify Oregon’s Water Quality Standard for
total dissolved gas from 2008-2012. We are in general support of these
waivers. They have been granted since about 1994 by the Commission and
enable the dams fo increase spill passage which is vital to protect migrating
juvenile and adult salmon and other fish, such as Pacific Lamprey, through
the dams of the Federal Columbia River Power System.

Spill is a cornerstone measure for the recovery of ESA listed and unlisted
fish in the Columbia Basin that are the foundation of our tribes’ treaty
reserved resources. Spill is supported by sound science, including the
Northwest Power and Conservation Council’s Independent Scientific
Advisory Group. It is supported by all of the state and federal fishery
agencies. It is also supported by the EPA, the Washington Department of
Ecology and the Oregon Department of Environmental Quality.



Moreover, these tule fall Chinook salmon are extremely important to tribal

peoples. They provide for critical ceremonial, subsistence and commercial
fisheries for tribal members that have very little. They are often preserved
for winter food and they contribute to important cultural and religious
ceremonies because so much of the salmon resource has disappeared from
the river.

These salmon are the hope to the region to restore natural production of tule
fall Chinook throughout the lower Columbia River. In United States v.
Oregon fishery management planning, this tule stock will be used in the
future to seed habitats in tributaries of the lower Columbia where salmon
~have been driven to near extinction by habitat degradation and other careless
human activity.

In conclusion, we recommend that the Commission approve these
applications. In addition, we ask the Commission to consider using the dam
tailrace monitoring only to manage spill levels for fish passage. In the
interim, the dam forebay monitoring should be suspended for spill
management. This suspension should continue until the accuracy and
reliability of that monitoring is verified and approved by the fishery
managers and the state water quality agencies through the Adaptive
Management Process described in the Lower Columbia Total Dissolved Gas
TMDL.

Approving these waivers with these additional considerations will best
protect the existing and designated beneficial use - the salmon. And it will
afford the opportunity for tribal peoples to continue to exercise their cultural
and religious practices that are a vital part of the treaties.

I thank you for the opportunity to address this critical 1ssue.
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STRUCTURAL AND OPERATIONAL CHANGES AT FCRPS DAMS TO

IMPROVE FISH SURVIVAL

In reference to actions taken for fish protection at the FCRPS projects, Judge Marsh declared in
1994 “the situation literally cries out for a major overhaul.” Since then, the Action Agencies
made significant changes, including a number of improvements and additions to fish passage
facilities, operational changes in flow, spill and the juvenile transportation program, and
aggressive predator management,

Primarily through the Corps’s Columbia River Fish Mitigation Project (CRFM), structural
improvements at the dams have been added to improve fish passage resulting in significant
survival improvements, Over $1 billion has been invested from the mid-1990°s through 2006 in
baseline research, development and testing of prototype improvements, and construction of new
facilities and upgrades, The improvements in the physical facilities, along with improvements in
the flow and spiil programs, have delivered substantial improvements in both juvenile survival
numbers and adult returns,

Snake River Yearling Chincok (Spring & Summer
HE Snake River Steelhead

Figure A-1, Estimates of In-River Survival of Snake River Chinook Salmon and Steelhead from 1964 to
2006.!

! Data was not collected in some years for both species. Returns from 1964-1980 were obtained using a different
methodology from the PIT tag based returns in 1993-2006. Trends within the two groups of data are accurate, but
caution should be exercised when making direct comparisons between groups.



For instance, Figure A-1 above illustrates the changes in Snake River juvenile spring and

summer Chinook salmon and steethead in-river survivals during this period. Increases in
juvenile survival will likely improve adult returns over the long term. Recent adult returns are
shown below in Figure A-2.

Adult Chinook Returning to Bonneville Pam
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Figure A-2. Numbers of Adult Chinook Salmon Returning to Bonneville Dam, 1938 to 2005,

A, STRUCTURAL AND OPERATIONAL CHANGES FOR FISH PASSAGE AT
MAINSTEM DAMS

Major modifications to dams and fish facilities for improving juvenile and adult salmon passage
include:

« Addition of surface collectors or surface bypass systems, exemplified by the highly
effective bypass collectors (Corner Collector) and flumes at Bonneville Dam, and the
Removable Spillway Weirs (RSWs) at Lower Granite, and Ice Harbor dams



s Improvements to the existing juvenile fish guidance screens, bypass facilities and
outfalls, transport collection and handling facilities, and state-of-the-art monitoring
systems

» Installation of spillway flow deflectors on most spillbays at all projects, except The
Dalles Dam®, to reduce the harmful affects of total dissolved gas and increase spill
passage of juvenile fish

o Improved adult fish ladders, auxiliary water supplies as well as more effective passive

integrated transponder (PIT)-tag monitoring systems for both adults and juveniles,
including the state-of-the-art facilities at Little Goose and Bonneville dams

» Developing and testing behavioral guidance structures (BGS) to influence the horizontal
travel of juvenile fish toward bypass facilities at the dams

» Tailrace egress improvements such as the new “spill wall,” in year two of testing at The
Dalles Dam

e Powerhouse turbine unit operational priorities to enhance juvenile egress and adult
passage.

A.1  Surface Collectors or Surface Bypass Systems

Observation of fish behavior led to the concept of providing surface routes to attract or “skim”
the fish from the forebay of the dam into a “surface bypass” structure to improve passage
efficiency and reduce forebay passage delays. With conventional passage systems, juvenile fish
must dive or “sound” as deep as 50 feet to enter turbine intakes or conventional spillway
openings. The Corps has designed and installed different surface collector systems at several
dams.

One such surface bypass structure is the Corner Collector installed at Bonneville Dam in 2003
(Figure A-3). Other successful surface bypass systems, called Removable Spillway Weirs
{RSWs), have been installed at Lower Granite and Ice Harbor dams in the lower Snake River.

% Flow deflectors have not been installed at The Dalles due to the shallow stilling basin.



Figure A-3. Fish Bypass Corner Collector at Bonneville Dam

A.1.1 Bonneville Dam Corner Collector

The Corner Collector at the Bonneville Dam second powerhouse (PH2) on the north shore of the
river has proved to be very effective in attracting and safely moving juvenile fish past the
project. It consists of an overflow weir adjacent to the powerhouse with a half mile open flume
providing downstream reentry well below the second powerhouse failrace. Thirteen percent of
the juvenile fish approaching the dam pass through the Corner Collector, exiting into higher
velocity water, which reduces predation by other fish downstream of the dam. A large antenna
detects PIT-tagged fish as they pass by, transferring data to computers that record the origin of
the fish and other data needed for scientific analysis. Corner Collector survival is virtually 100

percent.

The following discussion about modifications made at Bonneville Dam is presented to illustrate

the significance of the juvenile survival improvements associated with these changes. Figure A-
4 describes the survival of juvenile salmonids by route of passage in years 1995 to 1999, prior to
installation of the Corner Collector and other major improvements.



Figure A-4. Estimated dam survival rate at Bonneville Dam for yearling Chinook from 1995-1999,
(Survival numbers depicted do not include improvements from the Corner Collector, which was not
installed until 2004,)




Figure A-5, Improvements at Bonneville Dam from 1995-2006.

The combined modifications identified in figure A-5 have improved survival of listed ESU’s, as
well as non-listed salmonid populations, passing Bonneville Dam, The primary actions that have
contributed to these improvements include:

Priority operation of Bonneville PH2. Increased juvenile survival as well as reduced
adult fallback at the project

Improvements to the Bonneville PH2 juvenile bypass system and outfall. The entire
juvenile bypass system was rebuilt including modifications to the orifices, complete
rebuild of the collection channel and dewatering facility, a two mile conveyance system,
a new monitoring facility to ensure fish passage was safe, and a new outfall structure to
release the fish below the dam in a high velocity area to minimize predation

Addition of the Bonneville PH2 Corner Collector. Includes a surface collection system in
the forebay, one half mile conveyance system, and an outfall. This structure was
intended to provide a means for the fish to decrease forebay residence time, minimize
stress through passage, and provide an outfall in a location to minimize predation
Minimum Gap Runner installation at the Bonneville PH1. Complete replacement of the
turbines to minimize gaps on the blades of main turbine units and redesign of the blades
to decrease pressure across the blades, This reduced fish injury by 40% (from 2.5% to
1.4% of the fish being injured) and improved survival of turbine passed fish




» Remove fish screens and juvenile bypass system from Bonneville PHI

Spillway structural and operational changes, With the addition of 5 flow deflectors, all
spillbays have deflectors, with new spill patterns to move fish out of the basin. As
illustrated by comparing Figures A-4 and A-6, this action may have decreased spillway
survival, Evaluation of potential operational or structural modifications is underway to
improve spillway survival

e Addition of sea lion excluder devices (SLEDS) at all entrances to the adult fishways.
This action was taken to stop passage of sea lions into the adult fishways to reduce
predation on salmonids and potential adult delay at the project

Figure A-6. Route specific dam survival estimates for yearling Chinook for 2004 and 2005.

Figure A-6 describes the changes in estimated dam survival from 91.7 to 95.9 percent for
yearling Chinook as a result of modifications made at Bonneville Dam.

A.1.2 Removable Spillway Weirs (RSWs)

Another successful surface bypass system, called Removable Spillway Weirs (RSWs), installed
at Lower Granite and Ice Harbor dams provide a surface passage route for juvenile fish (Figure
A-7). RSW construction is underway for Lower Monumental Dam and under design for Little

Goose Dam,



The massive, seven-story-high steel structures are bolted to the upstream faces of dams. Fish
entering the device get a smoother, gentler ride over the spillway. Testing has shown that these
“fish slides” decrease juvenile fish delay in the forebay and increase survival of juveniles as
compared to other routes of passage.

sh passage route

inder gate to tailrace

Figure A-7. Removable Spillway Weir in operation at Lower Granite Dam during testing in 2001,




The Coips is currently testing smaller temporary spillway weirs (TSW), which are more
economical to build and possibly equally effective, The first test is ongoing at McNary Dam for
the 2007 fish passage season. If successful, the TSWs could become permanent fixtures on other
dams. They work on the same principle as their larger counterparts, attracting fish at the surface
to avoid the dive required to pass through a conventional spillway. Initial thinking is that these
devices could be installed in multiple spillbays at McNary and John Day dams, and potentially at
The Dalles Dam.

Testing of surface passage devices (RSW’s) at Lower Granite and Ice Harbor dams on the Snake
River have demonstrated that forebay delay can be decreased, dam survival is better than or
equal to past operations, and good juvenile egress through the tailrace can be provided. For
example in tests at Ice Harbor in 2003, forebay residence times decreased from 1.8 hoursto 1.1
hours for yearling Chinook (despite a lower spili volume) and tailrace egress times were under 5
minutes, In addition dam survival (concrete to tailrace) at Lower Granite and Ice Harbor in 2006
was estimated at 97% and 100% respectively.

A.2  Project Specific Changes

The following identifies structural improvements and upgrades made at particular projects
through 2006, including baseline research, development and testing of prototype improvements,
and construction of new facilities,

A.2.1 Bonneville Dam 1% Power House (PH1)

Bonneville Dam’s PH1 was the first Federal hydroelectric dam to be built on the Columbia
River. It is the last dam that migrating juvenile fish pass on their downstream journey to the
ocean. This project began operating in 1938 with an adult fish {adder and an adult fish attraction
system, and fish locks that were later closed because they were ineffective.

In the 1960s and 1970s, juvenile fish bypass channels were enhanced by drilling orifices from
the turbine intake bulkhead slots into the ice/trash sluiceway. This allowed juvenile fish to enter
the slots, swim into the sluiceway, and pass around the powerhouse. In the last few years these
facilities have been improved. More effective screens have been installed to guide juvenile fish
away from turbines. Flow deflectors were added to reduce total dissolved gas, and sophisticated
monitoring devices have been installed to monitor passage for both juveniles and aduit salmon.

Fish passage improvements at Bonneville Dam are listed in (Table A-1). These improvements
complement earlier facilities, substantially improving in-river passage for both juvenile and adult
salmon,



Table A-1. Fish Passage Improvements at Bonneville Dam PH 1 since 1995

Juvenile Passage Improvements

Year Improvement Purpose
1995 t0 2006 1, Spillway deflectors added to 5 bays. 1. Decreases gas enirainment, allows
higher level of juvenile spillway
passage
2. Power distribution system modified for 2. Allowed for B2 priority for
fish operations. powerhouse operations to improve
juvenile survival (and reduce adult
fallback)
3. Instaflation of minimum gap turbine 3. Reduce injury and mortalify for fish

runners - 5 units completed by 2006. (2 passing through turbines
additional units in 2007 and remaining

3 by 2009)
Adult Passage Improvements
Year Improvement Purpose
199510 2006 1. Gates were taken out of entrances 1, 2, 1. Enhance collection system

64, and 65 to provide 8 feet of opening, effectiveness and reliability.

2. Floating gate/orifice operating system 2. Enhances collection system
modified with new motors and control effectiveness and reliability
system.

3. Adult PIT-tag detector installed. 3. Provides for monitoring PIT-tags on

adults.
4. Sea Lion Exclusion Devices (SLED). 4. Gates installed to keep marine

marnmals out of fish ladders,

A.2.2 Bonneville Dam 2" Powerhouse (PH2)

The 2™ Powerhouse (PH2) at Bonneville Dam was the last constructed at a FCRPS mainstem
dam; therefore, designers had the benefit of lessons learned from the monitoring and evaluation
of fish passage facilities at the other dams, The construction included an adult ladder and an
adult powerhouse collection system, which proved to be effective and few modifications have
been needed. The construction also included juvenile bypass facilities; however, follow-on
studies identified several issues with the juvenile facilities including lower than desired guidance
efficiency and survival. Improvements to juvenile bypass facilities have increased their
efficiency putting more fish in the juvenile bypass facility and decreasing the number of fish
passing through turbines (Table A-2). In 2001, a new non-pressurized flume was installed from
the powerhouse to a reach of the river with swifter flow several miles below the project, New
PIT-tag monitoring equipment, separation/sampling facilities, and an outfall structure were
constructed at the site.

10



Table A-2. Fish Passage Improvements at Bonneville Dam PH2 since 1995

Juvenile Passage Improvements

Year Improvement Purpose
1995 to 2006 1, Juvenile bypass system upgraded, 1. Relocated bypass avoids predation at
including outfall relocation and new original outfall location, New
collection channel and dewatering facility collection channel and dewatering
facility improved the potential for
injury and stress, These features
provided survival improvements.
2. Surface bypass Corner Collector with ¥ 2. Further increases the percentage of fish
mile conveyance channel. that avoid turbine passage and
provided outfall in location to improve
survival,
3. Improvements for fish guidance into 3. Improves percentage of fish guided
Jjuvenile bypass system (6 out of 10 units away from turbines.
completed by 2006,
4. Full flow PIT detection on bypass outfall 4. Reduces need to subject juveniles to
flume, very low flow levels for PIT-tag
detection, which will stress levels.
5, PIT-tag antenna installed in the corner
collector channel. 5, Capable of detecting tagged fish
moving at high speeds down flume.
Adult Passage Improvements
Year Improvement Purpose

1995 10 2006

1. Adult PIT-tag detectors,
3. Sea lion exclusion gates (SLEDS).

1. Provides collection point for PIT-tag
data on adults.

3. Keeps marine mammals out of fish
ladders.

1



A:2:3—The Dalles-Dam

The Dalles Dam was completed in 1957 and its adult passage design was based on Bonneville
Dam’s design. In the 1990s, a series of improvements were made to the adult passage system.
Juvenile fish passage facilities were not included in the initial construction of The Dalles Dam.
In 1971, the ice/trash sluiceway was opened to skim juveniles from the forebay, and it has
proved to be effective at passing juvenile fish. Improvements to passage facilities are shown in
Table A-3,

Table A-3. Fish Passage Improvements at The Dalles Dam since 1995

Juvenile Passage Improvements

Year Improvement Purpose

1995 t0 2006 1. Consiructed spillway wall. 1. Allows increased flows and fish at the
North end of spillway which improves
collection efficiency and juvenile
egress from the spillway.

2. Sluiceway improvements including 2. Provides increased sluiceway efficiency
opening additional gates, and reduced turbine entrainment,

Adult Passage Improvements

Year Improvement Purpose
199510 2006 1. Modifications to allow for adult 1. Allows for inspection and maintenance
entrance channel dewatering. to ensure reliability of adult ladder
system,

A.24 John Day Dam

John Day Dam was completed in 1968 and included a full adult passage system on each side of
the project. A juvenile fish bypass system was retrofitied to the project in the 1980°s and has
subsequently been upgraded with a new monitoring facility, Recent improvements at John Day
are shown in Table A-4.

Table A-4, Fish Passage Improvements at John Day Dam since 1995

Juvenile Passage Improvements

Year Improvement Purpose
1995 to 2006 1 Juvenile fish monitoring facility, 1. Allows evaluation of juvenile condition
and counting/sampling of PIT-{tagged
fish.
2, Spill deflectors installed on 18 of 20 2. Reduces TDG levels during spill,
bays.
3. Refurbished two north shore fish 3. Improves reliability,
pumps,
4. Full flow PIT-tag detection, 4, Improves detection and reduces stress

on juvenife fish.

Adult Passage Improvements

Year Improvement Purpose

1995 {o 2006 1. Rehabilitated auxiliary water purnps. 1. Provides reliable auxiliary water supply
for attraction/passage of fish.
2. South ladder exit control section 2. Reduces fish jumping and delays in the
reconfigured. south ladder,
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A.2.5 McNary Dam

McNary Dam, the second dam to be built on the lower Columbia River, was completed in 1953
with adult fish ladders on both shores of the project. Fish passage conditions at McNary are
very important because this is the first of four dams that all juvenile fish migrating from the
upper Columbia River and the lower Snake River pass as they swim towards the ocean. This
project was retrofitted with a juvenile bypass facility in 1978, with a full compliment of
submerged traveling screens (STSs) screens and vertical barrier screens (VBSs) added in 1981.

In 1996 to 1997, extended submerged traveling screens (ESBSs) and vertical batrier screens
(VBSs) were added to the bypass system. The system now guides over 80 percent of spring and
60 percent of summer migrants from the turbine intake into the bypass.

The McNary fish passage system is considered to be state-of-the-art. As research, monitoring,
and evaluation efforts form a feedback loop, additional enhancements will be made to McNary
passage system to further benefit migrating fish. More recent improvements at McNary are

shown in Table A-5,

Table A-5, Fish Passage Improvements at McNary Dam since 1995

Juvenile Passage Improvements

Year Improvement Purpose
199510 2006 1. ESBSs installed, 1. Guides more migrants away from the
turbines into the bypass system.
2, Spill deflectors place in remaining four 2. Reduces TDG production during spill.
bays. Others installed earlier.
3. Bypass system upgrades including full 3. Improves fish survival and health as
flow system, they transit the bypass system.
4, Rehabilitation of spillway gates and 4, Allowed optimal spillway operation for
addition of hoists. fish passage,
Adult Passage Improvements
Year Improvement Purpose
1995 10 2006 1. Adult PIT-tag detection systems in both 1. Improves ability to detect PIT-tags.
fish ladders, 2. Increases reliability of adult fish passage

2. Replaced powerhouse collection system
stop logs with new stop logs.

system,

A.2.6 Ice Harbor Dam

The Ice Harbor project was completed in 1961. Its original design included two adult fish
ladders and a powerhouse adult fish attraction and collection system, all of which have been
improved (Table A-6). The dam was constructed without dedicated juvenile salmon passage
facilities because at that time it was assumed that juvenile survival would be adequate through

the turbines and spill.

By the mid-1960s, studies of improvements with access to the ice/trash sluiceway were provided
and in 1996, a powerhouse bypass system consisting of submerged traveling screens STSs, a
dedicated channel in the old sluiceway, a flume to carry juveniles to the tailrace, and sampling
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facilities were installed, High TDG levels from spill proved to be especially problematic at Ice

Harbor, so spillway deflectors were installed on all ten spillbays in 1999,

Table A-6. Fish Passage Improvements at [ce Harbor Dam since 1995

Juvenile Passage Improvements

Year Improvement Purpose
1995 to 2006 1, Submerged traveling screens (8TSs} 1. Increases the percentage of fish
and VBSs put into each turbine bypassed from the turbines,
intake, 12-inch orifices drilled from
gatewell to bypass channel in old
shuiceway, evaluation/marking
facilities at bottom of bypass flume,
2. Spill deflectors installed on all 2. Reduces TDG levels,

spillbays,

3. PIT detection on main bypass flume 3. Allows PIT monitoring with lower
potential for stress,

4, RSW installed in 2005. 4. Allows more efficient spillway
passage, reduces delay in the
forebay.,

Adult Passage Improvements
Year Improvement Purpose

1995 to 2006 1. North shore auxiliary water supply
system modified, new fish pumps
installed.

2. Adult PIT-tag detection systems,

1. Makes auxiliary water system
effective and reliable.

2. Assesses adult fish passage and
survival through the project.

A.2.7 Lower Monumental Dam

Lower Monumental Dam was completed in 1969 with adult fish ladders on both shores of the
project. It also had a rudimentary powerhouse collection system with orifice entrances along the
face of the powerhouse and a pipe that ran along the face of the dam. Recent improvements are
substantial; including an RSW, spill deflectors, screen overhaul, and improved transportation

facilities (Table A-7).

Table A-7. Fish Passage Improvements at Lower Monumental Dam since 1995

Juvenile Passage Improvements

Year Improvement Purpose
1995 to 2006 1. 8TS overhaul. 1. Ensures STS efficacy and reliability.
2. Spill deflectors installed on bays one 2. Reduces TDG levels.
and eight.
3. Barge loading and improved 3, Improves juvenile transportation
dewatering facilities. system,
4. Addition of parapet walt 4, Reduces TDG levels and allows full
use of end bays at the spillway
5. PIT-tag detector in main transport 5. Allows for better counting and
flume analysis of migration patterns and
survival.
Adult Passage Improvements
Year Improvement Purpose
1995 to 2006 1. All three auxiliary water supply 1. Ensures fish ladder auxiliary water
pumps rehabilitated, system efficacy and reliability.
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A.2.8 Little Goose Dam

Little Goose Dam went into service in 1970 with a single south shore ladder for adult fish
passage, a powerhouse collection channel, and two north spillway entrances with a channel
leading to the powerhouse collection channel. A turbine pump provided auxiliary water from the
tailrace for the powerhouse collection system. In 1991, picketed leads to reduce adult fish fallout
from the ladder entrances were placed at the north end of the powerhouse collection channel and
were enhanced in 1994,

Little Goose was constructed with the same elemental juvenile fish bypass design as Lower
Monumental and John Day dams. It featured 6-inch orifices to each gatewell leading to an
embedded pipe that carried fish around the powerhouse and discharged them into the tailrace.
The bypass-transport facilities that had been built in 1980 were replaced in 1990. The new
facilities featured a modified collection channel, a new dewatering structure, a corrugated flume,
anew “wet” separator, a new evaluation facility, holding ponds, and a loading/outfall structure.
In the mid-1990°s the STSs were replaced with newly designed VBSs and extended length bar
screens (ESBSs). The PIT-tag diversion and detection system has also been rebuilt and is now
state of the art, Turbine intake emergency gates were also raised to increase fish guidance
efficiency (FGE). More recent improvements at Little Goose are shown in Table A-8.

Table A-8. Fish Passage Improvements at Little Goose Dam since 1995

Juvenile Passage Improvements

Year Improvement Purpose
1995 to 2006 1. ESBS’s and improved VBSs. 1. Increases FGE and reduced turbine
entrainment on juyeniles,
2. Upgraded PIT-tag sort by code, 2. Reduces fish delay, stress, and
routing, bypass outfall, predation,
3. Trash shear boom 3. Reduces amount of debris entering

gatewells, thereby reducing fish
injury and mortality.

Adult Passage Improvements

Year Improvement Purpose
1995 to 2006 1. Picketed leads in collection system 1. Fewer fish fall out of the channel
channel. into the tailrace,
2. Auxiliary water supply 2, Improves fish ladder system
improvement. reliability.

A2.9 Lower Granite Dam

Lower Granite Dam was constructed in 1975 with an adult fish collection and passage system
consisting of a single south shore adult fish ladder, a powerhouse collection channel with main
entrances at the end of the powerhouse, and two north shore entrances with a transportation
channel under the spillway leading to the powerhouse collection channel,

The adult passage system proved to be effective and was not modified until the early 1990s when
the fishway controls were upgraded, In 1993, permanent picketed leads were installed to reduce
fallout of adults from the ladder entrances. The adult fish trap was rebuilt in 1998 and adult PIT-
tag detectors were added.
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Lower Granite IDam was the first mainstem project to have a full juvenile STS bypass-transport
system included in its original design. The bypass included VBSs, 8-inch orifices that led to
dewatering structures, and a pressurized pipe at the south end of the powerhouse. The pipe led
down the tailrace into a fish/water separator, holding ponds, an evaluation/monitoring facility, a
transport loading dock, and an outfall.

In the early 1980s, the juvenile bypass and transportation systems were overhauled. New
generation STSs were installed, the gatewell orifices were increased to 10 inches, the dry
separator was replaced by a wet separator, and new raceways were installed, In the early 1990s,
emergency gates were removed from their gate slots in a successful effort to improve FGE. In
1996, the STSs were replaced with new VBSs and extended-length bar screens. To provide a
surface passage route for juvenile fish a RSW was installed in 2001 at Lower Granite, which
yields roughly 98 percent passing survival for juvenile fish. More recent improvements at
Lower Granite are shown in Table A-9.

Table A-9. Fish Passage Improvements at Lower Granite Dam since 1995

Juvenile Passage Improvements

Year Improvement Purpose
1995 to 2006 I. New ESBSs and VBSs installed. 1. Fish stress and injury reduced in
bypass system

2. PIT-tag sort by code improvements. 2. Decrease stress.

3. Spill deflectors. 3. Reduces TDG levels,

4, RSW installed and tested. 4. Allows more efficient spillway
passage and decreased forebay
delay.

Adult Passage Improvements
Year Improvement Purpose
1995 to 2006 1. PIT-tag detectors added. 1. Allows for monitoring of returning
adult fish.

2. Fish trap modified and expanded 2. Provide better adult fish handling
conditions,

3. modified diffuser and transition 3. Improve adult passage by

pools eliminating fishway fallout

4. Auxiliary water supply 4. Increased reliability of ladder

improvetments. operation.

B. REGULATING FLOW TO ASSIST JUVENILE FISH MIGRATION

Managing water in the Columbia River system for its many purposes is particularly challenging
given the relatively small portion of the annual runoff volume that can actually be stored in
reservoirs. The runoff produces an annual average of about 200 million acre-feet of water, but
only about 20 percent of it can be impounded for useful purposes. By contrast, the Colorado
River system can store about three times as much runoff as it normally receives in a given year.
The Missouri River system has about two times more useable storage than average annual
runoff,
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The notably larger storage capacities of the Colorado and Missouri River systems present much

different management considerations than the Columbia River system. These systems have the
capacity to store water for subsequent years’ use, whereas the Columbia River system, with its
large annual volume to usable storage ratio, has to evacuate on a yearly basis to accommodate
water supply conditions in the Columbia Basin, This means that operators cannot use stored
water to transform a dry year’s water supply into an average flow year. Operators of the
hydropower system must deal with the variability in annual rain and snowpack relying on
professional judgment.

Flows for fish are an important component of water management in the Columbia River Basin.
Fish operations draw on 8 million acre-feet of stored water annually—about one-quarter of the
30-million acre-feet of storage in U.S. reservoirs and Treaty storage in Canada. Because much
of the available storage is in Treaty projects in Canada, its use downstream is governed by the
Columbia River Treaty. Use of Treaty storage for fishery purposes depends on development of
mutually beneficial agreements between the United States and Canada. Use of space in
Canadian reservoirs not included in the Treaty, referred to as non-Treaty storage, requires
negotiation of additional agreements,

In recent Treaty agreements, Canada has allowed storage of flow augmentation water (1 million
acre-feet) for U.S. fishery benefits in exchange for flow shaping for meeting fishery objectives in
Canada. The 1 million acre-feet is released within the May through July period to assist juvenile
migration in the United States. If this flow augmentation water is released across one month, it
equates to an additional flow of 16,000 thousand cubic feet per second (kefs) for that month,
equal to about 6 percent of spring flow objective, or about 8 percent of the summer flow
objective of 200 kefs at McNary Dam.

The 1995 biological opinion “substantially alters the operation of the reservoirs in the FCRPS
compared to the 1993 and 1994 biological opinions” (1995 BiOp, p. 96). The Action Agencies
were to henceforth operate the FCRPS during fall and winter months at high confidence levels
that refill would be accomplished by April 20, Flow targets were to be met in the spring while
ensuring sufficient storage of water to be available by June 30 to meet summer flow targets.

The objective of fish operations today is to provide flows in a natural pattern, to the extent that
the design of the system for multiple purposes will allow, Figure A-8 illustrates how flows are
shaped to more closely approximate a natural, unregulated tiver to assist fish migration. It
compares the regulated flow in October 2005- September 2006 (the 2006 water year) to what
would have been a natural flow in that year. In this year, precipitation was measured at about
100 percent of the 71-year average.
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Figure A-8. Natural and Regulated Monthly Average Flow at The Dalles Dam for the 2006 water year.

Another way of looking at the changes in flow due to reservoir operations for fish is in millions
of acre-feet of water passing The Dalles Dam. Figure A-9 shows the additional flow at The
Dalles during the juvenile migration period (April through August) due to reservoir operations
for fish (60-year average) under the 2004 BiOp. Fish operations would add 8.3 million acre-feet
on average—4.6 to 13.2 million acre-feet, depending on annual precipitation.

Flow Change at The Dalles in the Juvenile Migration Period (Apr-Aug) due fo Reservoir Operations
for Fish

milfion acre-feet

50-YT Ave,

Figure A-9. Flow Change at The Dalles Dam during the Juvenile Migration Period (April through
August) Due to Reservoir Operations for Fish (60-year average)

The volume of water in the river each year is as variable as the weather, Figure A-10 depicts a
60-year average regulated flow at The Dalles Dam, with and without fish operations, Given
limited storage and other constraints, these operations are a substantial change, pressing the
design capabilities of the system.
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Figure A-10, Sixty-Year Average Regulated Flow at The Dalles Dam, With and Without Fish Operations

The eight federal dams on the lower Columbia and Snake Rivers are “run of the river” dams, that
is, low head dams that have little or no storage capacity and essentially pass inflows’,
Nevertheless, the impeded flow in these reservoirs affects the progress of juvenile salmon
through the system in several ways: slower travel, increased water temperature, and increased
exposure to predators among them. In 1995, the Corps began operating the lower Snake
reservoirs within 1 foot of minimum operating pool (the level required to provide safe
navigation, operate fish facilities within design criteria, and operate turbines). The 1995
biclogical opinion also called for John Day pool fo be operated within one and one-half foot of
minimum irrigation pool from April 20 through the summer, These drawdowns reduce the width
or the cross-section of the reservoir, thereby increasing water velocity.

The summer flow management objective is to draft reservoirs within specific limits to meet flow
targets and to manage water temperatures to benefit migrating juvenile salmon. Cooler water is
also thought to assist adult migration.

Flood control procedures have been modified to the extent possible without unduly increasing
risk. At storage reservoirs behind Libby and Hungry Horse dams, operators recently adopted a
flexible release schedule called VARQ (i.e., VAR [variable] Q [flow]) to bolster flows for
several ESA-listed fish. VARQ entails maintaining higher levels of water in certain reservoirs
from January through April when the runoff is forecasted to be average or fess. By this means,
operators can provide flood control while ensuring that more water is available for adult
Kootenai River white sturgeon and juvenile salmon and steelhead migration in spring and
summer.

Finally, the operators strive to provide habitat for mainstem spawning chum and fall Chinook
salmon. They maintain sufficient flow below Bonneville Dam to keep redds submerged until
juvenile fish hatch in the spring.

* John Day Dam has approximately 500 thousand acre-feet of flood control storage.
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C. SPILL OPERATIONS TO ASSIST JUVENILE FISH PASSAGE

Spill operations are a method of guiding juvenile salmon and steclhead through spillways rather
than through turbines, The objective of the spill program is to achieve maximum survival, along
with other passage routes, at each dam. Survival is measured by detecting the PIT-tagged fish as
they pass from the forebay above the dam to the tailwater below the dam.

Prior to the 1995 BiOp, the operators’ objective was to attain a fish passage efficiency’ (FPE) of
70 percent for spring migrants and 50 percent for summer migrants. To accomplish this, spill
wags provided at three dams. The other dams met the goal without spill. In the longer term, the
plan was to complete structural bypass systems at the four lower Snake River and four lower
Columbia River dams to boost in-river survival.

In the 1995 BiOp, the objective was raised to achieve 80 percent FPE at all eight projects by
spilling water through the spring months at each project. Timing and volume of spill at each
project was designed to achieve biological benefits with a cap to avoid harmful levels of TDG.
Given the fact that most juvenile fish have passed through the system by August, limited spill
was to be provided in summer months, primarily at Ice Harbor and the three lower Columbia
dams, where no fish are collected for transport.

Bypass facilities of various types have been added to dams with survival of juvenile fish
increasing to 90 to 95 percent at each dam, As discussed earlier, surface passage modifications
such as RSWs and the Bonneville Dam Corner Collector can achieve higher survival rates (97
percent or higher with RSWs, and 100 percent with the Corner Collector), while spilling less
water,

The various routes of juvenile passage notwithstanding, most juvenile fish in the river find their
way through spillways, Table A-10 illustrates how the use of spill has increased significantly in
duration and volume since the 1995 biological opinion based on biological results. Notable are
the significant increases in spring and summer spill in that year and again in 2000, along with the
addition of biological criteria balancing gas saturation, tailrace conditions, and adult passage.
The 2000 biological opinion based annual spill programs on “the best available monitoring and
evaluation data concerning project passage, spill, and system survival research” (2000 BiOpp. 9-
88). This principle was extended to the 2004 biclogical opinion, further increasing the reliance
on biological performance to set spill levels at each project.

In 2004, emphasis turned to 24-hour surface spill through RSWs and the Corner Collector at
Bonneville Dam. A Court Order in 2005 required summer spill at Lower Granite, Little Goose,
and Lower Monumental dams on the Snake River, and at McNary Dam on the Columbia River,
which was continued in 2006 and 2007. Monitoring in 2005 and 2006 showed nearly all of the
Snake River fall Chinook salmon (both hatchery and wild) passed Little Goose and Lower
Monumental dams by late July or early August.

* Fish Passage Efficiency is a measure of percent of juvenile fish that are diverted away from turbine passage, either
via spill or through the juvenile bypass facilities.
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Appendix A — Administrative Materials

Table A-10. Historical, Spring, and Summer Spill Levels.

Historical Spill Levels
2005 Conrt 2006 Court
1988 Spilf MOA 1954 BiOp 1995 BiOp 1998 BiOp 2000 BiOp 2004 BiOp Order Order
Starting ~1978 Spill is intended as  Still striving for Spill percentages ~ Emphasis on Prioritized spill Emphasison24-  Addition of Continuing
spill is provided an interim 70% spring and primarily based on  increasing gas passage, also hour surface spill,  summer spill at summes spill at
informally based measure until 30% summer FPE  achieving 80% caps seeking balance good tailrace transport projects  transport projects
on fish presence at  bypass systems and completion of  FPE (non-turbine between high gas  conditions, and
each dam are installed to bypass systems at ~ passage), cap spill, good good adult
provide 70% ail dams uncertainty about tailrace passage
spring and 50% benefits of conditions, and
summer FPE transportation is good adult
(non-turbine noted passage
passage)
Spring Spill Levels
2005 Court 2066 Court
1988 Spili MOA 1994 BiOp 1993 BiOp 1998 BiOp 2000 BiOp 2004 BiQp Order Order
Dates No Formal Dates ~ Between 10 and 4/15-5/31 @ IHR  4/10-6/20 in 4/3-6/20 in Snake  4/3-6/20 in Snake  4/3-6/20in Snake  w/a (2004 BiOp 4/3-6/20 in|Snake
90% passage dates  and 5/1-6/6 @ Snake River, 4/20-  River, 4/10-6/30 River, 4/10-6/30 River, 4/10-6/30 operations River, 4/10:6/30
(#15-5R31@HR  TDA 6/30 in Columbia  in Columbia River  in Columbia River in Columbia River implemented in Columbia River
and LMN and 5/1- River during the spring)
6/6 @ TDA)
Hours Generally at night, 12hours @LMN 12 hours @ JHR, 24howrs @IHR, 24hows@IHR, 24hours @LMN, 24hours@LMN, n/a 12 hours @ JDA,
no specific times and IHR, 24 hours 8 hours @ TDA TDA and BON, TDA and BON, IHR, TDA and IHR, TDA and 24 haurs @ all
@ TDA 12 hours @ all 12 hours (g all BON, 12hours @  BON, 12 hours @ others
others others ali others all others
No spill No spill 0 day and 80% 0 day and 80% Odayandgascap 20 kefsdayand 20 n/a 20 kofs dayjand
Lower Granite night (40 kefs gas  night (45 kefs gas  night (60 kefs gas kefs night night
cap} cap) cap)
Little Goose No spill No spill 0 day and 80% 0 day and 80% Odayandgascap Odayandgascap n/a 30% of flow day
night {35 kefs gas  night (60 kefs gas  night (45 kefs gas  night and night
cap} cap)} cap)
Lower 0 day and 70% No spill 0 day and 81% 0 day and 81% Gas cap day and Gas cap day and na (Gas cap day and
Monuwmental night night {40 kefs gas  night (40 kefsgas  gascapnight (40  night might
cap} cap} kefs gas cap)
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Appendix A — Administrative Materials

Table A-10.  Historical, Spring, and Summer Spili Levels (continued)
2005 Court 2006 Court
1988 Spill MOA 1994 BiOp 1995 BiOp 1998 BiOp 2000 BiOp 2004 BiOp Order Order
Spring Spill Levels {continued}
Dates No Formal Dates ~ Between 10 and 6/1-8/23 @ IHR 6/21-8/31 in Smake 6/21-8/31in Snake 6/21-8/31 in Snake 6/21-8/31 @ IHR, 2004 BiOp spilf 6/21-8/31 (@
90% passage dates  and 6/7-8/23 @ River,7/1-8/31in  River,7/1-8/31in  River,7/1-8/31in  7/1-8/31 @JDA, plhs71-831@ Snake Rivel
(6/1-7722 @MHR  TDA and IDA Columbia River Columbia River Columbia River TDA, and BON LGR, LGS, LMN, Dams, 7/1-8/31 @
and LMN and 6/7- MCN Columbia River
8/22 @ YDA and Dams
TDA)
Hours Generally at night, 12howrs @ LMN  {2hours @ IHR, 24bours@IHR, 24hours@IHR, 24hours@LMN, 24hours@LMN, nfa 12 hours @|TDA,
no specific times and [¥IR, 24 hours 8 hours @ TDA TDA and BON, TDA and BON, IHR, TDA and THR, TDA and 24 hours @ alt
@ TDA. 12 hours @ all 12 hours @ all BON, 12 hours@  BON, 12 hours @ others
athers others all others all others
Ice Harbor 0 day and 25% { day and 60% 27% day and 27% 45 kefs day and 45 kefs day and 20 kefs day and n/a 45 kefs day/Gas
night night up to 25 kefs  night 25kefs gas  gas cap night (75 gas cap night (100 night Cap Night 4/3-
max cap} kefs gas cap) kefs gas cap) 4/19, BiOp vs
30% ~4/20-6/20
MeNary No spill No spill 0 day and 50% Odayandgascap Odayandgascap Odayandgascap n/a 0 day and Gas Cap
night {120 kefs night (150 kefs night (120-130 night night 4/10-4/19,
gas cap) gas kefs gas cap) 40% 4/20-6/20
John Day No spill No spitl 0 day and 33% 0 day and 60% 0 day and 60% No spill day and n/a 0 day, 60% night
night (20-50 kefs  night (180 kefs gas  night (85-160 kefs  60% night
gas cap) cap} gas cap) (began
testing 24-hy spill)
The Dalles 0 day and 10% 0 day and 10% 64% day and 64%  64% day and 64%  40% day and 40% 40% day and40% n/a 40% of flow day
night night night (230 kefs gas  night (230 kefs gas  night (230 kefs gas  night and night
cap) cap) cap) (40% spiil
improved taifrace
cenditions)
Bonaeville No spill Spill if necessary ~ Notspecified due  Notspecified due 75 kefs day and 75 kefs day and nfa 100 kefs day and
to provide 70% to adult passage to adult passage gas gap night (90-  gas cap night night
FPE {non-turbine  concems, concerns, 150 kefs gas cap)
passage implemented 75 implemented 75
kefs day and gas kefs day and gas
cap night (120 cap night (120
kcfs gas cap) kefs gas cap}
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Appendix A — Administrative Materials

Table A-10.  Historical, Spring, and Summer Spill Levels (continued)
2005 Court 2006 Court
1988 Spill MOA 1994 BiOp 1995 BiOp 1998 BiOp 2600 BiOp 2004 BiOp Order Order
Spring Spill Levels {continued)
Dates No Formal Dates  Between 10 and 6/1-8/23 @ IHR 6/21-8/31 in Snake 6/21-8/31 in Snake 6/21-8/31 in Snake 6/21-8/31 @ IHR, 2004 BiOp spill 6/21-8/31 @
90% passage dates  and 6/7-8/23 @ River, 7/1-8/31in  River, 7/1-8/31in  River, 7/1-8/31in  7/1-8/3it @JDA, plus7/1-831@ Snake River
(6/1-7722 @ HR  TDA and JDA Columbia River Columbia River Columbia River TDA and BON LGR, LGS, LMN, Dams, 7/1-8/31 @
and LMN and 6/7- MCN Columbia River
8/22 @ JDA and Dams
TDA)
Hours Generally at night, 12Zhours @ LMN  12hours @ IHR, 24hows @IHR, 24howrs@IHR, 24hours@LMN, 24hours @ILMN, 24 hours atail 24 hours atjall
no specific times ~ and IHR, 10 hours 10 hours @ JDA, TDAand BON,12 TDAand BON, 12 [HR, TDA and HR, TDA @ projects projects
@IDA, 24 hours 8 hours @ TDA hours @ all others  howrs @ all others BON, 12 howrs @ BON, 12 hours @
@TDA all others all others
Lower Granite No spill No spill No spill Ne spill No spill No spill (perate one 18 kefs dayjand 18
turbine, spill the kefs night
rest
Little Goose No spill No spill No spill No spill No spill No spill Operate one 30% day and 30%
turbine, spill the night
rest
Lower 0 day and 70% No spill No spill Nao spill No spiil Neo spill Operate one 17 kefs dayjand 17
Monamental night turbine, spill the kefs night
rest
Ice Harbor 0 day and 25% 0 day and 30% 70% day and 70%  45kefs day and gas  45kefs day and gas  45koefs day and gas  Operate one 45 kefs dayjand
night night upto 25 kefs  night (25 kefs gas cap night (75 kefs  cap night (100 capnight (115t0  turbine, spill the gas cap night
max cap) gas cap) kefs gas cap) 120 kefs gas cap)  rest
McNary Neo spill Nao spill No spill No spill No spiil No spill 50 kefs through Altemnating 40%
powerhouse, spill  day and 40% night
the rest vs 60% day and
60% night
John Day 0 day and 20% 0 day and 20% 0 day and 86% 0 day and 60% 0 day and 60% 30% day and 30%  30%day and 30%  30% day and 30%
night night night {20-50 kefs  night (180 kefs gas  night (85 to 160 night night night
gas cap) cap) kefs gas cap)
(began testing 24-
hour spifl}
The Dalles (0 day and 5% 0 day and 5% 64% day and 64%  64% day and 64%  40% day and 40%  40% day and 40%  40%day and40%  40% day and 40%
night night night (230 kefs gas  night (230 kefs gas  night (230 kefs gas  night night night
cap) cap} cap) (40% spill
improved tailrace
conditions}
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Table A-10.  Historical, Spring, and Summer Spill Levels (contimued)
2005 Court 2006 Court
1988 Spill MOA 1994 BiOp 1995 BiOp 1998 BiOp 2000 BiOp 2004 BiGp Order Order
Summer Spill Levels
Dates No Formal Dates ~ Between 10 and 6/1-8/23 @ IHR 6/21-8/31 in Snake 6/21-8/31 in Snake 6/21-8/31in Snzke 6/21-8/31 @ IHR, 2004 BiOp spill 6/21-8/31 @
90% passage dates  and 6/7-8/23 @ River,7/1-8/31in  River, 7/1-8/31in  River, 7/1-8/31in  7/1-8B1@IDA, plus7/1-8/31 @ Snake River
(6/1-7722@IHR  TDA and IDA Columbia River Columbia River Columbia River TDA and BON LGR,LGS,LMN, Dams, 7/1-8/31 @
and LMN and 6/7- MCN Columnbia River
8/22 @ JDA and Dams
TDA)
Hours Generally at night, 12 hours @ LMN 12 howrs @ IHR, 24 hours @ THR, 24 howrs @THR, 24 hours @ LMN, 24 hours @ LMN, 24 hours at ali 24 hours at|all
no specific times  and IHR, 10 hours 10 hours @ JDA, TDAand BON, 12 TDAand BON, I2 IHR, TDA and HR, TDA @ projects projects
@ JDA, 24 hours 8 hours @ TDA hours @ all others  hours @ all others BON, 12howrs @  BON, 12 hours @
@ TDA all others all others
Bonneville No spill Spill if necessary ~ Not specified due  Not specified due 75 kefs day and 75 kefs day and 75 kefs day and 75 kefs day and
to provide 50% to adult passage to adult passage gas cap night (90-  gas cap night gas cap night 120 kefs night
FPE (non-turbine  concerns, concemns, 150 kefs gas cap)  (115-120 kefs gas (115-120 kefs gas
passage} impiemented 73 implemented 75 cap} cap}
kefs day and gas kefs day and gas
cap night (120 cap night (120
kefs gas cap) kefs gas cap)

BON= Bonneville Dam, THR= Ice Harbor Dam, TDA = John Day Dram, LGR = Lower Granite Dam, LGS = Little Goose Dam, LMN = [ower Monumental Dam, MCN = McNary Dam, MOA = memorandum of agreement
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D. TRANSPORTATION OF JUVENILE FISH

Research on the most effective ways to transport juvenile fish began in 1968, Today,
millions of juvenile fish are collected and transported each year from facilities located at
Lower Granite, Little Goose, Lower Monumental, and McNary dams. Since 1995, two
additional large fransport barges went into service, bringing the total to eight,

Given uncertainties surrounding both in-river migration and transportation, the Action
Agencies continue to use a risk management strategy for fish passage. Operations since
1995 dictate transport during summer flow and other low-flow periods, when juveniles
face the highest risk if left in the river to migrate. Ninety-eight percent of transported
fish survive to be released in the river below Bonneville Dam, however, the returns of
adult fish are the key indicator for success of the program. In recent years, extensive
research on transport has occurred to better manage the transport program. This research
has focused on timing - when is it best to transport or leave fish in-river, The result of
this work directs the recent transportation management strategy based on the type of
water year (e.g. high or low runoff), water quality conditions (e.g. water temperature
changes), and in-season changing flow conditions (e.g. changes from spring to summer
like flow conditions). An example of this was water year 2000-2001, a very low water
year when virtually all spring and summer migrants in the Snake River were transported,
When those fish returned as adults to Ice Harbor Dam as adults in 2003 and 2004, their
numbers were among the highest of record (University of Washington Data Access in
Real Time [DART] Program). Transportation, along with other mitigating measures,
helped ensure that a large number of juvenile fish entered the Pacific Ocean to benefit
from favorable ocean conditions. ‘

E. CONTROL OF PREDATORS

Many kinds of human activity in the river environment have had the unintended
consequence of increasing predation on juvenile salmon by birds, fish, and marine
mammals. In some cases, this predation can be severe. For example, Caspian terns
residing on islands in the estuary consume large numbers of listed juvenile fish. A
program to encourage the terns to move away from the estuary and closer to the ocean
has proved effective, reducing the losses of young salmon from an estimated 14 million
in 1999 to 3.6 million in 2005, Cormorants consumed an estimated 6.4 million juvenile
salmon in 2005.

Sea lions have appeared at Bonneville Dam, 140 miles upstream from the Pacific Ocean.
Adult salmon congregating below the dam are easy prey for the sea lions. NOAA
Fisheries and the Corps, with the Oregon and Washington fish and wildlife agencies, and
the CRITFC, have employed a variety of harassment techniques to drive the sea lions
away. Large, removable steel gates (SLEDS) have been installed to keep the animals out
of the fish ladders. The SLEDS have been effective in keeping most of the sea lions out
of the fishways. One animal, “C404,” continues occasional excursions into the
Washington shore fishway.
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One of the largest and most successful predator control programs addresses the northern
pikeminnow, a fish that consumes juvenile salmon. A sport-reward angling program,
which began in the early 1990s, pays fishers for each pikeminnow they catch, Each year
the program is upgraded to produce better results. This year, the fishers hooked nearly
200,000 pikeminnow and were paid $4 to $8 per fish at reception stations. Since its
inception, the program has removed 2.7 million pikeminnow, saving about 3 million
juvenile salmon.
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To: Environmental Quality Commission -

From: Rhett Lawrence, SOS Policy Analyst

Date: June 21,2007

Re: Proposed TDG Waiver for the Mainstem Columbia River

Chair Hampton and members of the Commission: Good afternoon, my name
is Rhett Lawrence and I am a policy analyst with the Save Our Wild Salmon
(SOS) coalition. Founded in 1991, SOS is a nationwide coalition of ’
conservation organizations, commercial and sport fishing associations,
businesses, river groups, and taxpayer advocates — all joined in a commitment

-to protect and restore Pacific Northwest wild salmon and the communities that

depend on them.

I thank you for the opportunity to testify before you today. We have
previously submitted written comments to DEQ on this matter and those
should be included in the packet of information you have already. And rather
than go through those comments in detail again today, I wanted to simply .
hlghhght our main concerns.

As you know, the U.S. Army Corps of Engineers (Corps) is requesting to
continue its waiver to Oregon’s total dissolved gas (TDG) standard for the
purpose of spilling water at the four lower Columbia River dams to'assist in
the passage of out-migrating salmon and steelliead-trout.- Since 1994; the
waiver criteria for TDG for the mainstem Columbia River'dams have had a
limit of 115% in the forebay and 120% in the tailrace.

However, SOS questions whether the original criteria for TDG remain
appropriate given additional knowledge gained in the intervening 13 years.
NOAA Fisheries® 2004 Biological Opinion (BiOp) and the spring/summer
spill program ordered by the U.S. District Court have solidified existing
concerns both about the existing 115/120% guidelines and also about the

- accuracy and usefulness of forebay monitoring stations.

'For juvenile salmon and steelbead migrating in the Snake and Columbia

rivers, spill indisputably provides the safest downstream passage past the
Federal Columbia River Power System (FCRPS) dams. Allowing water over
the spillways at these dams allows juvenile salmon to avoid traveling through
the power turbines and results in lower mortatity than the practice of diverting
fish from the turbine intakes and “bypassmg ’ them through a series of pipes’
and tunnels to be ejected at the lower side of the dam.

-www.wildsalmon.org
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I will not bélab'or the point, but in short, spill prd‘vides the best and safest route of passage for
juvenile salmon and steelhead, allowing them to avoid higher turbine and bypass:mortalities,

reducing passage delay, and dispersing predators. While excessive TDG can be harmful to those

fish in the form of gas bubble trauma (GBT), we believe that our reécommendations find the right
balance and Wﬂl significantly aid salmon i in the Columbla ‘and Snake Rivers. - ‘

* With the abov,e as background, our recommendations are' as follows: \
. Disconﬁnue the use of forebay monitors

As we noted in our written comments, we believe that the continued use of downstream forebay
‘monitors for measuring and limiting TDG levels must be re-evaluated. While the original intent
of forebay monitors was to represent a mixed cross-section of the river just upstream of a dam, it
has never been clear that these monitors actually'do so. You have no doubt been provided copies
-of the Fish Passage Center (FPC) analysis of spring spill in 2006 for the eight FCRPS dams,
which contained a thorough review of the utility of forebay monitors and concluded that they
were not working as intended. In addition, the technical comments provided to DEQ by the
Columbia River Intertribal Fish Commission (CRITFC), Idaho Department of Fish and Game
(IDFG), Oregon Department of Fish-and Wildlife (ODFW), Washington Department of Fish-and
- Wildlife (WDFWB and the U.S. Fish and ledhfe Servwe (USFWS) reached the same |
concluswn . v .
Again, rather than £0 through a lot of detail that has already been prov1ded to you, sufﬁce it to
say that we believe that the science is nearly incontrovertible that the forebay monitors are not
providing accurate readings and are thus not serving their intended purpose. What they are
domg, however, is artificially constraining.spill in the Columbia River to the detriment of salmon.
and steelhead. So, first and foremost, we recommend that DEQ drop the requirement that
the Corps use forebay monitors altogether and instead use only the tailrace monitors to
measure TDG levels at the mamstem Columbia River dams '

We are aware, however, that DEQ feels it cannot legaily dlscontmue the use of forebay monitors '
because the language of the TDG Total Maximum Daily Load (TMDL) will not let them. From -
conversations with DEQ staff, it has become apparent that that belief stems from a single ‘
sentence on page 72 of the document, in the short-term implementation section: “Maintenance of

required spill at the modified standards to allow for fish passage will be as measured at the fixed '

' momtormg stations both in the forebay and the tallrace of each dam.”

Unfortunately, such an approach by DEQ sets up the absurd s1tuat10n that strict construction of
“the TMDL will actually work to the detriment of one of the primary beneficial uses designated

- for the Columbia River: fish and aquatic life. Because spill will be (and is currently being)
dramatically limited by the yse of these inaccurate forebay monitors, many fewer salmon and
steelhead will survive their downstream journeys to the ocean. This cannot be the intended

- purpose of the TMDL and it certainly contradlcts the TMDL’§ stated need to work hand in hand .
w1th the Endangered Species Act

-

i ) . v . . [
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'Furthérmaore, we believe that there is other language in the TMDL which would sug gest that

By

DEQ’s strict interpretation of the TMDL in such_a manner is not warranted. For instance, on
page 20, after noting that there is some evidence that some fixed monitoring station (FMS) sites

- arenot collectmg accurate or representatlve information, the document states: “For the purposes
of TMDL comphance TMDL requlrements do not need to drive FMS-siting issues.” In addition,
© page 63 says

For short-term compliance, the FMS stations can continue to be used, or new
~ FMS stations can be established. This will allow operatlonal management that is
‘linked to easily accessible data, based on overall environmental management -
needs-and the realities imposed by structural characteristics. Thus, short-term -
complxance can remain adaptive and flexible, while long-term comphance
remains ﬁxed to ﬁrm goals [empha51s supphed]
In short, SOS belicves that DEQ s insistence that forebay monitors are absolutely requlred by the
TMDL is both inconsistent with the purpose of the TMDL in the first place (protection of
designated beneficial uses of the Columbia River) and inconsistent with the actual language of
the TMDL itself: DEQ is beinig anything but adaptive and flexiblie here, and is instedd adhering
toa construction of the document that is going to result in the death of untold numbers of salmon

- and steclhead. We would strongly urge the Environmental Quality Commission to take a mgre
* reasoned and protective approach and direct that the use of these forebay monitors be '
- dlscontmued immediately. - N - .

‘2. Set waiver criteria for. the forebay and tailrace at 120%

In the event that fotebay monitors continue to be used, we recommend that the Corpe waiver
criteria should be set at 126% for both the forebay and tailrace monitors. As documented
inthe Corps’ information summary submitted to DEQ with-its waiver request, data collected for

~ the GBT monitoring program over the past thirteen years shows that the 1ne1dence of GBT in

juvenile and adult chinook and steelhead, jn resident fish, and in invertebrates is virtually -
nonexistent when gas levels are at or below the 120%, tailrace criteria. On the other hand, the'

| percentage of fish afflicted with GBT begins to increase above 120% and then dramatlcally

increases above 125%.

During the p‘ast ‘two year.s,‘spil'l has been limited in the spring and summer months in the Snake

and Columbia Rivers in order to comply with the 115% forebay standard. As a]r‘eadji noted, this
lnmtatmn has unnecessarily hindered safe fish passage and has constrained 4 proven and
avaﬂable method to reduce sahnon and steethead’ mortahty through the hydrosystem.

-As an example the FPC’s analysis of spring spill in 2006 for the ‘eight FCRPS dams found that

primarily due to the Corps’ actions to meet the downstream forebay limits, spring spill was

. approximately 4.4 million acre feet (MAF) less than would be expected under the Court’s Order -

if TDG were not constrained at all. In addition, if the forebays and taﬂrace walver were ‘both set
to 120% (or if only the tailrdce momtors were used to determine compliance), 4.1 MAF of this
4.4 MAF would have been spilled. This foregone spill is obvmusly a huge cost to salmon and -
steelhead survival.



Though there‘ is some question about whether the Corps is managing spill too conservatively
even under the current waiver standards, there is no dispute that the 115% forebay limit is

v tailrace momtors

causing the Corps to curtail spill necessary to protect salmon and steethead. We were thus
,disappointed that, despite these facts, the Corps.chose not to apply for a 120% forebay waiver. -
‘And we are even more disappointed that DEQ has chosen not to recorhmend such.a waiver
adjustment itself and has instead made the claim in the Staff Report that these specific limits are
expthtly requlred by-the TMDL

The fact of the matter is that the TMDL makes no such exphclt statement and mstead just says
'~ that the short-term implementation actions need to meet the requirements of the 2000 FCRPS
- Biological Opinion (BiOp). It is worth noting that both the 2000 BiOp and the 2004 BiOp that
replaced it have been invalidated by a federal court. Thus we find it somewhat peculiar that
DEQ would-attempt to justify its splll-—hrmtlng decisions on the basis of BlOpS that were thrown |
out because they ‘were madequately protectwe of fish. : :

Agam we believe that DE(Q)'is misreading the TMDL to the detrlment of salmon and steelhead in
~ the Columbia River, despite its obhgatlon to protect them as'a de51gnated beneficial use in the
river. According to ORS 468B.015, it is the declared public policy of this state to “protect,

* maintain, and improve the quality of.the waters of the state...for the propagation of wildlife, ﬁsh
and aquatic life...and other legitimate beneficial uses.” Instead, in taking this approach DEQ is
sidestepping the TMDL’s directive that they remain adaptive and flexible in its. 1mplementat10n
and is failing to adequately protect Coiumb1a River salmon and steelhead

We believe it 1s counter to the purposes and requlrements of Oregon statute and regulation for
DEQ to do anything less than to provide the waiver sufficient to allow the spill necessary to
protect fish. It is clear that if only the tailrace monitor were used for compliance or if spill were
imanaged to meet the 120% standard at both the forebay and tailrace monitors, the volume of
spili could be substantially greater and more juvenile fish would survive their downstream’
journey. For these reasons, to the extént that forebay monitors are accurate at all, we urge the

- Environmental Quality Commission to order a waiver for 120% TDG for both the forebay and

3, C‘onvene the TMDL’s Adaptive Management Team immediately o o

If the Environmental Quality Commission declines to take either of the above'recommended
approaches to resolving the TDG and spill problems in the Columbia River, it is imperative that
you at least order that the Adaptive Management Team (AMT) provided for in the TMDL
be convened immediately to resolve these issues. ‘Salmon and steelhead cannot wait uatil 2010
~or2011 for a solutlon

- DEQ staff have informed us that it is their iritention that the AMT be convened “soon” - perhaps
as early as 2008. First, we would suggest that 2008 is not soon enough and that this issue really .
needs to be resolved in time for the 2008 migration and spill season beginning in Apnl Every

. year of insufficient spill for fish is another step towards extinction. - For this reason, itis -

important to get this process underway 1mmed1ate1y and not walt until next year to start those
dlscussmns - :



-

More concerning is that, despite assurances from DEQ staff that the AMT process could start

soon, there is nothing in the staff repart or the draft order presented to_you which would actually -
require that. Those dociiments merely-say that after 2010 the location of monitors should be
consistent with the Adaptive Management strategy and that the process for reviewing the
implementation status will begin no later than J: anuary 1,2011. Such an open-ended timetable
- for resoivmg these cr1t1cal and time- sensitive issues is unacceptable

N

We would thus ask the Envrronme’ntal Quality Commrssmn to recommend a quicker and more
definitive schedule for the convening of the AMT. We recognize that the Washington ,
Department of Ecology is technically tasked with convening the AMT, but we believe that your
recommendations will carty great weight with them in setting that timetable.

Conclusion

The knowledge gained during the past 13 years of spill management on the Columbii River have -
- made it apparent that changes are necessary to the waiver criteria regarding both the use of the
115% forebay limitation and the use of forebay monitors for TDG compliance at all. It seems
clear that these monitors do not accurately represent the measurements of TDG and effortsto |
\\relocate them have not addressed the inaccuracies.

Sadly, ESA- hsted salmon and steelhead are bearing the brunt of these inaccuracies. It bears
repeating that these fish were shorted 4.1 MAF of spring spill in 2006 because the Corps ,
managed spill to meet a 115% forebay standard instead of a'120% standard. To be sure, mahy
more fish would have survived their downstream journey with more than 4 million acre feet of
* additional spill to aid in their migration. Higher TDG readings at the forebay monitors have
resulted in an unnecessary limitation of protection measures for these fish.

Biological monitoring conducted over the last decade and more has illustrated the minimal
.impact to migrating salmonids, resident fish, and invertcbrates when TDG levels are at 120% or
less. We believe that management of the spill program to the 120% tailrace criteria assures the

: safety of aquatic orgamsms Wh11e also meetmg the blologlcal Ob_] ectives of the program

/
3

For all the above reasons, we therefore ask you to, grant the Corps’ water quality standard Waxver
request to modify it to delete the forebay monitoring requlrement or at the very least grant a-

_ waiver setting both forebay and tailrace standards for TDG at 120%; and, failing this last item, to
recommend the immediate convening of the Adaptwe Management Team to resolve these N -
critical issues. : '

“Thank you for the. opportunity to speak before you today and I’m happy now to address any
questions ypu may have.
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Good afternoon. Thank you for the opportunity to testify before the Oregon Environmental
Quality Commission.

My name is N. Kathryn Brigham. Iam the Secretary of the Board of Trustees of the
Confederated Tribes of the Umatilla Indian Reservation. I am also the Secretary of the CTUIR’s
Fish and Wildlife Commission (where I have served for almost three decades), and the Secretary
of the Columbia River Inter-Tribal Fish Commission or “CRITFC” (which I helped establish in
1976).

Finally, I am a tribal fisher. My family and my tribe have fished the Columbia River and its
tributaries for salmon and other fish for generations. The health and well-being of the salmon
resource for the next seven generations and beyond are my primary concern. That is why I am
here. '

The Confederated Tribes of the Umatilla Indian Reservation, and other tribes with Treaty Rights
to fish, support the waiver requested from the EQC that would allow additional spill at the
federal dams. As you know, Oregon has supported spill by granting similar waivers in the past,
most recently in 2003. This waiver would provide greater protection to migrating salmon.
Increased spilf allowed by the waiver will increase overall salmon survival. The goal of fisheries
co-managers is to save fish with this waiver, not kill them with reduced spill if the waiver is
denied. It’s that simple.

Under the Clean Water Act, water quality standards are established to protect the beneficial uses
of our lakes, rivers and streams. The standard for Total Dissolved Gas (or “TDG”) in the
Columbia River was established to protect the salmon beneficial use.




Water with the “right” or “appropriate” level of dissolved gas is_mof.the beneficial use. Salmon

and other fish are the beneficial use. Ensuring safe levels of dissolved gas in the river and at
the dams is the means to an end—unoft the end itself.

Establishing and following the standard is the means to support the beneficial use, the
ultimate goal. Implementing the standard, however, must not occur to the detriment of the
beneficial use, our shared fishery. Adjusting the standard, via a waiver, is necessary and
appropriate where it better protects the beneficial use.

Failure to grant this waiver would result in greafer harm to salmon. Spill—the safest passage
route for migrating fish past the dams—will be unnecessarily constrained if the waiver is denied.

The CTUIR encourages you to approve the waiver with the modifications as described by the
professional fish managers with CRITFC, the Oregon Department of Fish and Wildlife and the
Washington Department of Fish and Wildlife in their February 1, 2007, comments to DEQ.
Those comments are attached to the written copy of my testimony for the record.

The fish managers have found that relying on current forebay monitoring of dissolved gas is
misguided and altimately harmful to salmon. As even NOAA Fisheries has indicated, TDG
data from forebay monitoring make no sense. This flawed information should not play a part in
assessing dissolved gas conditions.

To do so would lead to the unwarranted limitation of spill. The end result would be increased
salmon mortality, not less. More salmon would be killed because of reduced spill than would
be protected by slightly less dissolved gas in the river,

We ask that you suspend forebay monitoring and not use its results until the obvious problems
with them can be addressed and corrected. We do not believe that the TMDL for dissolved
gas in the Columbia River mandates that clearly inaccurate, invalid data be used to
ultimately canse additional, unnecessary harm to a beneficial use.

Certainly the TMDL’s requirement to maintain required spill “as measured at the fixed
monitoring stations both in the forebay and the tailrace of each dam” is based on the
assumption that those monitoring stations would produce accurate, valid data. Relying on
monitoring results, known to be faulty, to needlessly limit spill and harm fish, might be described
as arbitrary and capricious decision-making.

If forebay monitoring continues, the CTUIR asks that you modify the standard to be 120% in
both the forebay and the tailrace. The TMDL does not specifically require or specify 115% as
the standard for the forebay. The source of that figure is the 2000 Biological Opinion for the
federal dams. The 2004 Biological Opinion references the earlier Opinton and its use of that
standard.

Both the 2000 and the 2004 Biological Opinions were declared illegal under the Endangered
Species Act by the Oregon Federal Court. The District Court was upheld on appeal to the Ninth
Circuit Court of Appeals. The standards in two invalidated Biological Opinions should not be
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controlling in these circumstances._ At most, whether they_continue to_apply isunclear and

undetermined. A new Opinion is currently being developed, by order of the Court under its
continuing jurisdiction.

Modifying the standard—raising it to 120% in the forebay—would permit continued monitoring
with the existing system (if that is absolutely necessary). It would lead to increased passage
benefits from additional spill. It would still adequately protect fish from excessive dissolved gas.
Close and careful monitoring for signs of gas bubble trauma shoulid, and would, continue, and
spill could be adjusted if problems occurred.

The CTUIR also asks that the waiver require convening the Adaptive Management Group
immediately to address the undisputed problem with current forebay monitoring. The Group
should be required to develop recommendations that can be used in time for next year’s spill
season.

The draft EQC order should be revised to reflect these requirements. Currently the draft order
says that “[t]he process for reviewing the implementation status of the . . . TMDL will begin no
later than January 1, 2011.”

There is no reason why the Adaptive Management Group cannot be convened now. Again, the
source for this date is apparently the 2000 Biological Opinion for the federal dams, which would
have been in effect through 2010. Again, this Opinion was deemed illegal. It was also replaced
by a later (also illegal) Opinion. Its schedules and timelines are irrelevant.

Finally, we also request that you grant the waiver that would allow ten days of spill in March at
Bonneville Dam. This spill provides significant benefits for migrating juvenile survival and
adult returns of Spring Creek Hatchery salmon.

Commissioners, Director Hallock, the spills currently being implemented at the dams are an
accomplishment that Oregon, the tribes and everyone who is invested in salmon recovery knows
to be a critically important improvement for fish migration. Together we need to protect and
where possible enhance this vital protective tool. Spills are an important mechanism that allows
the Columbia River to function more like a river—to flow again. Our fish are able to migrate
more safely in a moving river, as they have done for so many centuries. Salmon recoveryisa
priority for both Oregon and the Confederated Tribes of the Umatilla Indian Reservation, and we
have partnered successfully to change conditions for the better. Let’s do that again in improving
this waiver to maximize the benefits of spill.

Thank you for your consideration of our concerns on this matter before you today.
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- Columbia-River Inter-Tribal Fish Commission

Oregon Department of Fish and Wildlife
Washington Department of Fish and Wildlife

February 1, 2007

Ms. Agnes Lut

Columbia River Coordinator

Oregon Department of Environmental Quality

Water Quahty Division Watershed Management Section
811 SW 6" Avenue

Portland, OR 97204

Re: Request for Comments: Proposed Waiver to the Total Dissolved Gas Water Quality
Standard for the Mainstem Columbia River

Dear Ms. Lut;

The Columbia River Intertribal Fish Commission, Washington Department of Fish and
Wildlife and Oregon Department of Fish and Wildlife are submitting the following
comments and recommendations for your use when reviewing an application by the U.S.
Army Corps of Engineers (Corps) for a waiver to Oregon’s total dissolved gas (TDG)
standard for the purpose of voluntarily spilling water at the four lower Columbia River
dams to assist in the passage of out migrating threatened and endangered salmonids. As
you know, the current Oregon waiver is in effect through August 31, 2007. The Corps has
requested that a year-round waiver be adopted that continues the existing TDG limits and
locations. We recommend granting the requested waiver with the following
modifications as described below. We have attached a Joint Technical Memo from our
staff that identifies and addresses key technical issues with the Corps application to
continue the current TDG limits and monitoring location criteria in the next waiver.

Summary of key issues:

1. Lack of reliability and accuracy of forebay monitoring- The forebay monitoring
sites were originally established in 1994 as a measure of TDG in mixed waters and to
represent the long-term exposure of juvenile migrants throughout the migration
corridor, including forebays where delays in migration can occur. Extensive
monitoring data and research since then, however, have shown that it is nearly
impossible to obtain valid measurements of TDG levels that represent upstream
dissolved gas levels from spill operations or are representative of a mixed water
column due to problems with monitor locations and interference from other
environmental factors that affect TDG readings. We have observed that small
localized changes in water temperature and wind can cause significant increases in



TDG measurements not related to spill operations and management. The 2000
Biological Opinion on operations of the Federal Columbia River Power System
directed the Corps to evaluate and make changes in location of fixed forebay
monitoring sites as warranted. Efforts to relocate the monitors and place them deeper
in the water column to more accurately represent a mixed state have been unsuccessful
in improving their efficacy.

Unnecessary restriction of biological benefits due to spill management based on
forebay monitoring- The biological benefits of the voluntary spill program, as
contemplated in the 2000 Biological Opinion, has been frequently and unnecessarily
constrained due to management of TDG based on forebay monitoring. This constraint
has reduced spill to levels significantly less than those planned and analyzed in
relevant biological reviews, e.g. NOAA Fisheries biological opinions. This is
particularly troublesome given that the data collected in the forebay may be biased
high due to problems with the forebay monitor readings. If spill and TDG
management were based on tailrace monitoring alone, spillway passage and salmon
survival can be substantially increased. Spillway passage has consistently been shown
to provide the safest passage route at mainstem Columbia River dams.

. Management of spill and TDG based on tailrace monitoring will not increase risk

to fish- Extensive biological monitoring of juvenile and adult anadromous and
resident fish in the Snake and Columbia rivers has shown that managing spill and
TDG based on tailrace monitoring and the 120% TDG tailrace criterion poses little
risk to fish resources. Since 1995, nearly 200,000 juvenile salmonids have been
examined for gas bubble disease (GBT) symptoms and less than 2% were observed

- with.any symptoms (and most of these had minor symptoms) when spill was managed

to 120% TDG in the tailrace. Biological monitoring and research of GBT symptoms- - ...

in adult salmonids and resident fish show similar findings of nominal symptoms.

We make the following recommendations for the new waiver:

1.

Develop a plan to resolve forebay monitoring issues- The new waiver should
acknowledge the problems with the accuracy and reliability of forebay monitoring and
include recommendations that the Corps continue working with fish managers to
resolve forebay monitoring issues.

Suspend, in the near term, the use of forebay monitoring in spill management-
Until the forebay monitoring problems are satisfactorily resolved, include only tailrace
monitoring and use of existing 120% TDG criteria as a requirement to manage the
spill program. The use of forebay monitors should be included in the monitoring
program only after it has been demonstrated that the readings are accurate and
representative of the true dissolved gas levels fish are experiencing.

Continue the existing biological monitoring program- Monitoring and research
results over the last 12 years indicate that our recommended interim strategy of
managing only to the tailrace monitoring criteria of 120% TDG, poses no biological



risk-to-fish. However, the current biological monitoring program to assess effects of

the spill program on incidence of GBT in fish should be continued as a safeguardto  —  —
ensure that the Columbia River’s designated and existing beneficial aquatic uses under

the Clean Water Act are met. .

Our staff is available to answer any questions you may have about our technical analyses
or our recommendations. Thank you for the opportunity to provide comments on the
Corps’ application.

Sincerely,

Olney Patt, Jr. (Columbia River Inter-Tribal Fish Commission}

Ed Bowles (Oregon Department of Fish and Wildlife)

Dt

Guy Norman (Washington Department of Fish and Wildlife)

Attachment: JTS Tech Memo



State, Federal and Tribal Fishery Agencies Joint
Technical Staff Memo

To: Rob Lothrop (Columbia River Inter-Tribal Fish Commission)
Sharon Kiefer (Idaho Department of Fish and Wildlife
Tony Nigro (Oregon Department of Fish and Wildlife)
Bill Tweit (Washington Department of Fish and Wildlife)
Howard Schaller (US Fish and Wildlife Service)

P

From: ' Bob Heinith (Columbia River Inter-Tribal Fish Commission)

Russ Kiefer (Idaho Department of Fish and Wildlife)
Qov\/&‘—e‘éﬂ-

Ron Boyce (Oregon Department of Fish and Wildlife)

Lody 5 Floun

. Cindy LeFleur (Washington Department of Fish and Wildlife)

G b, 2

David Wills (US Fish and Wildlife Service)
Date: January 31, 2007

Subject: Technical Comments on the U.S. Army Corps of Engineer’s application for a
waiver to Oregon’s total dissolved gas standard

Contained within this memorandum are our technical comments on the U.S. Army Corps
of Engineers’ application for a waiver to Oregon’s total dissolved gas standard for the purpose of
voluntarily spilling water at the four lower Columbia River dams to assist in the passage of out
migrating threatened and endangered salmonids (salmon and trout) and other anadromous
species such as Pacific lamprey. The spilling of water introduces air into the spilled water and
results in total dissolved gas saturation in excess of Oregon’s total dissolved gas water quality
standard, 110 percent relative to atmospheric ptessure,

The applicant requests continuing the current total dissolved gas waiver limits of 120

percent total dissolved gas (TDG) in the tailrace and 115 percent TDG in the forebay. The
applicant requests waiver compliance to be measured by fixed monitoring stations located in the
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tailwater downstream of the aerated zone below the spillway at each mainstem dam, and in the

forebay of the next project downstream.

As in past years we support the applicants’ request for a five-year waiver of the total
dissolved gas standard to assist fish passage past the Columbia River hydroelectric projects via
non-turbine and screen bypass routes. However, DEQ should carefully consider the technical
information presented here in their consideration of how and where the total dissolved gas is
measured. We believe that lack of accuracy and reliability of TDG monitoring in the forebays of
hydroelectric projects and at the Camas/Washougal station downstream of Bonneville Dam may
unnecessarily restrict the ability to provide spill in a manner consistent with the original
objectives for the waiver. Data collected and studies since that time strongly suggest that it is
nearly impossible to obtain valid measurements at the forebay monitoring locations that
represent upstream spill total dissolved gas levels or are representative of a mixed water column
due to monitor placement problems and confounding effects of environmental conditions (see
DeHart. November 16, 2006 Comments on Corps of Engineers 2006 Draft Water Quality Plan.
Attachment 1)

The dissolved gas criteria associated with the waiver were to assure that mortality to
salmonids and other species occurring from dissolved gas was substantially less than that due to
passage through turbines and screen bypass systems at hydroelectric projects. Over the years, the
Biological Monitoring Program, which is part of the DEQ waiver requirements for monitoring,
has collected data confirming that managing spill to tailrace total dissolved gas levels of 120% in
a controlled spill program provides greater protection to the designated and existing beneficial
aquatic uses of the river than was anticipated with the original waiver request in 1995.

1. Outline of the Issue

Supersaturation occurs when a solution contains more of the dissolved material than
could be dissolved by the solvent under normal circumstances. Dissolved gas supersaturation in
the Columbia and Snake rivers routinely occurs during the spring and summer freshet as a result
of water spilling over dams (voluntarily or involuntarily). Total Dissolved Gas (TDG) is the
measure of the sum total of all gas partial pressures (including water vapor) in water. TDG can
be reported as an absolute overall dissolved gas pressure or relative to atmospheric pressure. Gas
bubbles can form in the blood and tissues of aquatic organisms when water becomes
supersaturated with gas. This results in “Gas Bubble Trauma” (GBT) in the affected organisms.
GBT can, in turn if severe enough, cause rapid acute mortality as well as increase long-term
mortality in aquatic organisms.

The original waiver criteria for TDG were established in 1994. This was the first time a
waiver had been requested from the water quality agencies for variation from the national
standard with the intent of providing survival benefits to migrating juvenile salmonids through
additional spill passage. A literature review of past experiments (Spill and 1995 Risk
Management (WDFW et al., 1995) had suggested that spill to the 125% TDG level might still
have provided benefits to the designated and existing fish uses , but to err on the conservative
side, a target of 115% TDG in the mixed waters of the forebay and 120% TDG in the tailrace
was adopted. These criteria have been in-place since 1994 along with a biclogical monitoring
program to assess the impacts of the controlled spill program.
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The goal of the spill program is to provide benefits to migrating juvenile salmonids and
other fish as they pass over dams, while not imposing harm from exposure to dissolved gas that
outweighs the benefits of spill. The project forebay TDG monitors were originally intended to
represent a mixed cross section in the river just upstream of the dam. The tailwater instruments
are located immediately downstream of the projects, often in spillway releases downstream of
aerated flow, and prior to complete mixing with powerhouse releases. The ability to adequately
monitor TDG is extremely important and the question of whether, or not the forebay monitors
reflect the actual picture of the potential harm that could occur from TDG has been an
uncertainty from the beginning of the monitoring program,! While the tailwater instruments are
also affected to some degree during periods of non-spill by the same processes that cause errors
in forebay readings, the physical process of spilling water sufficiently mixes the water column
such that the tailwater monitors adequately represent the mixed water column measurement of
TDG due to spill. '

In 1994, the Oregon Department of Environmental Quality (DEQ) and the Washington
Department of Ecology (DOE) granted variances from the 110% TDG standard for the first time.
The waiver allowed TDG to reach 120%, which was defined as the 12 highest hourly readings
measured at monitoring sites about a mile downstream of the dams. The maximum instantaneous
allowable TDG specified was 125%. At Bonneville Dam the location designated was at
Hamilton Island, approximately 1.5 miles downstream of the dam. The monitoring locations
were not permanent monitoring sites and data were collected using a manually deployed probe
that took readings from 2-4 times in a 24- hour period,

In March of 1995, the National Marine Fisheries Service reissued (NMFS 1995) its 1994~
1998 Biological Opinion (BIOP) (NMFS 1994), which included several directives relative to the
concentrations and monitoring of total dissolved gas levels that were different from the1994

* program. This BIOP originially developed the 115/120% TDG standard for monitoring that - .

continues to be implemented today. The BIOP states that “until it can be determined how tailrace
monitoring stations relate to the river reaches between monitoring sites and how TDG data
collected at these sites relate to fish experience, forebay monitoring data will be used for in-
season management”... “Spill will be reduced as necessary when the 12 hour average TDG
concentration exceeds 115% of saturation (or as limited by state water quality standard
modifications) at the forebay monitor of any Snake or lower Columbia river dam or at the
Camas/Washougal station below Bonneville Dam or another suitable location to measure
accurately chronic exposure levels. Spill will also be reduced when 12-hour average TDG level
exceeds 120% of saturation (or as limited by state water quality modifications) at the tailrace
monitor at any Snake or lower Columbia river dams.”

1t was in this document that the Camas/Washougal site was established to represent a
downstream forebay location below Bonneville Dam. The forebay sites were established as a
measure of TDG in mixed waters and to represent the fong-term exposure levels of migrants
throughout the migration corridor. NMFS (NOAA Fisheries) expresses most concern for

! Since the original TDG wavier for fish was issued by DEQ, it has been determined by the region’s fishery agencies
and tribes that forebay monitors measure a host of variables, including but not limited to solar influence,
temperature, and biological processes, thus, they are not representative of spill affects at upstream dams, These
local process can bias forebay TDG readings,
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migrating juvenile-salmenids that-are delayed in forebay locations for several hours to days at

elevated gas levels. The use of a 12- hour average, rather than a 24-hour average, was chosen to
provide a conservative measure of total dissolved gas.

Since 1995, the annual monitoring of TDG has been according to the guidelines
established in the 1994-1998 Biological Opinion. However, as stated previously, the use of the
forebay and Camas/Washougal sites have been problematic since the beginning of the program.
In 2000, NOAA Fisheries addressed the concern regarding forebay monitors and included in
their Biological Opinion a reasonable and prudent alternative (RPA 132), which states “The
Action Agencies shall develop a plan to conduct a systematic review and evaluation of the TDG
fixed monitoring stations in the forebays of all the mainstem Columbia and Snake river dams
(including the Camas/Washougal monitor)... The Action Agencies shall conduct the evaluation
and make changes to the location of the fixed monitoring sites, as warranted, and in coordination
with the Water Quality Team.” The COE conducted several tests at project forebay FMS$
stations in the lower Snake and Columbia rivers and found that several stations experienced
thermally induced TDG pressure spikes during the test periods indicating down welling of warm
surface waters, resulting in non-representative spiking of TDG (Carroli, 2004).

Based on a study conducted for RPA 132, the COE recommended the relocation of
several monitors to address the impact that the daily spike in temperature had on TDG readings.
The monitors were relocated upstream of the dam face and the transducers were placed deeper in
the water column where daily spikes in temperature were supposed to be minimized. However,
based on the three separate analyses that were conducted by the Fish Passage Center (September
29, 2006 memo to Fish Passage Advisory Committee) (Attachment 2), it was concluded that
forebay monitors still do not accurately reflect the TDG of mixed waters and continue to be
impacted by localized processes. Measures (relocation) taken under RPA 132 to assure that the
forebay monitors were representative of mixed water at several of the projects did not achieve
that objective. ' '

2. Spill Restriction Based on the Forebay Monitoring Requirement

Spill amounts were included in the 2000 Biological Opinion and reiterated in the 2004
Biological Opinion that were part of a suite of measures designed to meet viability standards
under the Endangered Species Act. The following table shows the spill amounts that were
modeled for the 2000 BIOP spill measures compared to pre-season spill amounts estimated for
2006 (2006 Water Management Plan) and for 2007 (Draft 2007 Water Quality Plan) using the
115% forebay and 120% tailrace criteria, and to spill amounts that would be provided based on a
120% tailrace criteria using 2006 flow data if the 120% tailrace reading was the point of
compliance (FPC memo to FPAC, September 29, 2006). From the table it can be seen that the
pre-season estimates of spill amounts in 2006 and 2007 were less than that assumed in the 2000
BIOP especially for Snake River projects. Spill amounts would approach the assumed BIOP
amounts if spill was managed based on tailrace 120% TDG criteria.
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Table 1. Spill amounts (kefs) assumed in modeling for 2000 BIOP, estimated spill amounts for 2006 and 2007
to meet 115% forebay/120% tailrace TDG criteria, and estimated spill amount to meet 120% tailrace criteria
using 2006 flow data.

2006 Planned 2007 Spill
Spill to Meet Planned to Spill to Meet
115/120 TDG Meet 115/120 120 TDG
Project 2000 B1OP Modeling Criteria TDG Criteria Criteria Based
: (2006 Water (Draft 2007 on 2006 Flow
Management Water Quality Data
Plan) Plan)
LGR 60 42 40 54
LGO 45 32 20 51
LMN 40 40 25 39
IHR 105N/45D 105 95 76
MCN 135 (120-150 range) 155 170 179
JDA 85 Kcfs or 60% (70-100) 85 110 133
TDA 230 or 64% 91 il0 147
BVL 135 (120-150) 100 115 101

Over the past several years, {Table 2) there have been several instances where TDG
levels were exceeded at the forebay monitors, while the upstream tailrace monitors were in

compliance. During spring 2002-06 at Snake River projects and McNary, exceedences of forebay

criteria constituted a high proportion of total exceedences and proportion of days where the
forebay monitor was in exceedence but the upstream tailrace monitor was not (Table 2). This
table includes all days when monitors were exceeded and does not distinguish between
controlled and uncontrolled spill. In addition, there were times when actions were taken to
decrease spill when possible if forebay monitors exceeded the 115%, while tailrace monitors
. below the upstream project did not exceed 120%. -
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Table 2, Total number of exceedences per year and proportion of total where forebay exceeded 115% and
tailrace did not exceed 120%.

Total Number of Exceedences in Propertion of Total Exceedences
Project Forebay Spring Spill Season (Apr 3-June 20 Number of Days that Forebay  |where the Forebay was in
i Snake R.; Apr 20-June 30 - as in Exceedence but Upstream &xceedence while Tailrace was
IColumbia R.) [Tailrace was Not Not
Lower Granite*
2002 22 5 0.23
2003 12 3 025
2004 1 1 1.00
2006 38 10 0.26
Little Goose*
2002 41 36 0.88
2003 19 13 0.68
2004 1 1 1.00
2006 54 35 0.65
Lower Monumental™
2002 24 20 0.83
2003 37 27 0.73
2004 4 3 075
2005 6 0 0.00
2006 52 23 0.44
Iee Harbor
2001 5 5 1.00
2002 31 25 0.81
2003 20 16 0.80
2004 12 1¢ 0.83
2008 15 12 0.80
2006 39 17 (.44
McNary*
2002 33 3 0.09
2003 22 10 0.45
2004 7 G 0.00
2005 3 2 0.67
2006 40 10 0.25
John Day*
2002 28 6 ¢21
2003 10 10 1.00
2004 5 3 1.00
2005 8 4 0.50
2006 47 14 0.30
The Dalles*
2002 3t 22 0.71
2003 17 13 0.76
2004 1 1 1.00
2005 3 3 1.00
2006 46 37 0.80
Bonneville
2001 2 2 1.00
2002 48 35 6.73
2003 U Elv} 0.97
2004 8 8 1.00
2005 14 14 1.00
2006 64 12 0.19

* Data for 2001 andfor 2005 missing for sites where no exceedences were recorded during spring spill season
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3. Biological Rationale
A. TDG and Fish Physiology

The potential for adverse effects of dissolved gas to Columbia River aquatic species may
seem complex but is fairly easy to understand. The gases of concern are those comprising the
atmosphere on earth, i.e., 80% nitrogen, 20% oxygen and a few trace gases. The presence of
dissolved gases is measured by the pressure they exert, measured in mm Hg. The measured
pressures are compared to atmospheric pressures. If there is more gas in the water due to spill at
hydroelectric projects or due to many other causes than the gas pressure (atmospheric) at the
surface of the water, then it is referred to as supersaturated and the percentage above the
atmospheric pressure is calculated.

Several environmental factors affect the solubility of the composite gases of air. If there
are changes in these factors it alters the pressures exerted by those gases, thus, can affect the
degree of saturation. Increasing water temperature, falling barometric pressure, and biological
activity (respiration) cause an increase in the partial pressures of the individual dissolved gases.
Decreasing water temperature, photosynthesis, and a rising barometer have the opposite effect.
Wind, although it does not affect gas physics, can decrease the amount of gases in river water by
stripping it at the surface. When evaluating the gas level due to one factor, e.g., spill, the other
factors must be considered.

Table 3 shows the dramatic influence environmental factors, e.g., water temperature,
dissolved oxygen, barometric pressure, wind, photosynthesis, and biological respiration may
have on the TDG measurements recorded in a monitoring program, Of great signifi cance to

information represents changes in measurements that occurred in the 25 mile tran31t from
Bonneville Dam to the Camas/Washougal monitor. The table shows that monitors located miles
downstream of the spill site could on a calm warm afternoon during the spill season yield a TDG
measurement that has a 5-6% error due to environmental factors. Management to the forebay
monitor readings of TDG would result in a reduction of spill, while the tailrace of the upstream
project was in compliance.

Table 3. Example of the effect of environmental variables on the concentration of TDG measured
downstream of Bonneville Dam.

Factor Change Units TDG Response
Water Temperature Increase 1°C ~3.0°
Barometer Increase 7-8 mm Hg ~1.0%
Photosynthetic Increase ' 1 mg/l ~2.0%
Oxygen
Wind Decrease 18 mph ~5.3%
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Adquatic-organisms-living in a supersaturated river, depending on dissolved oxygen for

their metabolic oxygen will tend to come into an equilibrium state with the level of dissolved
gases surrounding them.  As long as the organism remains in a physical environment that
maintains the dissolved gas within it tissue to be equal to the dissolved gases in the water, no gas
bubbles can form. For example, as long as the organism remains at adequate depth, benefiting
from the hydrostatic pressure, the gases in its tissues will remain at equilibrium. However, if the
organism ascends or sounds the gas balance will reflect the pressure change. Ascent will place
the organism tissues in an unsteady, supersaturated state. The tissue gases tend to return to a
gaseous phase as bubbles and blisters referred to as GBT. Sounding will increase the solubility
of the gases and serve to protect the organism.

Dissolved gas affects all aquatic biota similarly, whether salmonids, resident fish or
invertebrates. The biological effect is a function of dose response as moderated by hydrostatic
pressure, that is, depth. Each meter of depth equates to 10 % of depth compensation. This
‘means that the organisms® depth determines the biological effect of exposure to water
supersaturated with atmospheric gas. If the Corps’ Fixed Monitoring Station records a gas
level of 120% supersaturation, it is referring to a gas level relative to water surface pressure.
This same gas content at 1 m is only 110% supersaturated due to the compensatory influence of
hydrostatic pressure. At 2 m it is in equilibrium, i.e., it is no longer supersaturated. The same
is true of fish or invertebrate tissue levels of gas. If the fish or invertebrate tissues are
equilibrated with the ambient level of dissolved gas and the water total dissolved gas is 120%
relative the surface, the organisms cannot develop GBT if they are at 2 meters or more in depth.
In short, GBT is the result of uncompensated hyperbaric pressure of TDG (see Figure 1). It is
the same for all fish, salmonid or resident species, as well as invertebrates. Beeman and Maule
(2006) found that juvenile salmon and steelhead hydrostatic compensation resulting from
migration at depth in the water column was sufficient to protect them from gas bubble disease
during the controlled fish spill program.

The dose response effect is a function of the difference in gas pressure in the water
compared to organism tissue level. If a fish is at equilibrium with water at surface atmospheric
pressure (100%) the fish gas physiology is stable. If the fish moves into water with a level of
supersaturation the greater the supersaturation the more rapid will be gas uptake by the fish or
other aquatic organism. The greater the differential between water TDG and tissue TDG the
more rapid will be the tissue uptake of gases. At this point one needs to consider depth
compensation, which is the effect of pressure on the potential for development of GBT (Figure
1). A fish with tissue gas levels equal to 130% supersaturation at the surface will not show GBT
as Jong as it stays below 2m from the surface where its tissue will only be 110% supersaturated.
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Figure 1. Compensatory effects of depth (hyperbaric pressure) on fish exposed to supersaturated water.

B. Biological Monitoring

Juvenile Saimonids

Since 1995, the biological monitoring program has recorded annually the effects of the
FCRPS biological opinion spill program and effects of TDG on incidence of GBT. The data
observed over the years through the biological monitoring has consistently shown very low

(Figure 2). For all fish examined through the Smolt Monitoring Program for signs of GBT when
tailrace TDG levels were 120% or less the incidence of any fin signs observed in that population
was 0.5%. This demonstrates a minimal effect of biological opinion spill levels over the last 11
years with TDG levels managed to 120% in the project tailrace. The percentage of fish with
severity of GBT symptoms begins to increase above 120% and then dramatically increases above
125%. L

 The Independent Scientific Advisory Board’s evaluation of gas abatement (ISAB 98-8
Review of the U.S. Army Corps of Engineers Dissolved Gas Abatement Program) and the
NMFS’ 2000 Biological Opinion for the Federal Columbia River Power System (NMFS 2000)
found that dissolved gas levels of 120% saturation wete conservative and not harmful to salmon
in the river. Further, analysis of three years of research from in-river juvenile saimon sampling
in the Columbia River indicates that very low incidences of GBT were found in juvenile salmon
that were exposed to dissolved gas levels up to 125% saturation Backman et al. 2002a.”

? These researchers found that Gas Bubble Trauma was not detected in most of in-river migrants sampled from
1996-1999. This included fish sampled during two very high flow years where spill was at uncontrolled levels
through the Federal Columbia River Power System.
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—————Adult Salmon

Adult salmonids were monitored for signs of GBT through the 1999 spill season. Few
signs of GBT were observed at TDG levels within the waivers. Additionally, juveniles are more
susceptible to GBT, and if they are being monitored adequately the adults will also be protected
(L. Marsh, Oregon Department of Environmental Quality, memorandum to the Environmental
Quality Commission, March 27, 2000). Physical handling of adults adds extra stress.

Backman and Evans (2002b) found that in samples of 4,667 adult chinook salmon, fish
were rarely observed with gas bubble trauma, despite sampling large numbers when total
dissolved gas exceeded 130% saturation. Specifically, Backman and Evans (2002b) found no
statistically significant relation between total dissolved gas and gas bubble trauma for chinook
salmon, For adult sockeye and steelhead, Backman and Evans (2002b) found that most gas
bubble trauma symptoms were minor (>5% fin occlusion) with severe bubbles (>26% fin
occlusion) being observed only when total dissolved gas exceeded 126%.

Resident Fish and Invertebrates

The requested TDG variance is expected to have minima! impacts on resident fish or
macro invertebrates in the Columbia River. The NMFS monitored resident fishes and aquatic
invertebrates in the Columbia River downstream from Bonneville Dam for signs of GBT in
1993, 1994, 1995, and 1996. Organisms sampled included northern pikeminnow, bass, perch,
catfish, crappie, sturgeon, shad, suckers, chub, sculpins, sticklebacks, minnows, crayfish and
other crustaceans, clams, snails, and insects. Sampling in 1993 revealed a very low incidence of
GBT in prickly sculpin (0.6%; 1 of 174 fish); peamouth chub, (0.4%; 1 of 238 fish); and
threespine stickleback (0.2%; 2 of 906 fish). No signs of GBD were seen in the three species of
invertebrates (crayfish, Asian clam, and dragonfly larvae) that were examined (Toner and
Dawley, 1995). In 1994, no signs of GBT were observed in any of the 4,955 resident fish or
3,928 invertebrates that were examined (Toner et al., 1995). During 1995, signs of GBT were
noted in five species of resident fish, but never exceeded 1% of those fish examined (Dawley and
Schrank, 1995).

In 1997, resident fish were collected and examined for the TDG biological monitoring
program in the Columbia River. Fish that were examined included peamouth, largescale sucker,

"~ mountain whitefish, northern pikeminnow, stickleback, redside shiner, sculpin, sandroller,

pumpkinseed, and carp. A total of 214 individual fish of these resident species were examined
for external signs of GBD. No signs of GBT were seen on any of those fish.

In 1998, only largescale suckers and mountain whitefish were examined. No signs of
GBT were observed in these fish. In 1999, largescale sucker, northern pikeminnow, stickleback
and sculpin were examined. Again, no signs of GBT were observed.

In addition, many of these resident species occupy shallow near shore areas that are out
of the main current of the Columbia River. Such areas typically have lower total dissolved gas
concentrations than those in the main current. Toner et al. (1995) indicated that the lower TDG
levels in the shallow backwater and shoreline areas may be due to the lack of exchange with
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higher TDG water in the main river. Faster dissipation of gas from shallow water was also
thought to occur because of its higher surface area to volume ratio.

Ryan et al. (2000} found only 3.9% of the almost 40,000 non-salmonid resident fish
sampled (27 species) in the mid-Columbia and lower Snake rivers, Washington, showed signs of
GBT during spring spill periods in 1994-1997, with TDG reaching above 135%. They
concluded that GBT signs were rare in non-salmonid resident fish when TDG levels were less
than 120%. Signs of GBT were rare with the invertebrate samples taken.

In work conducted with resident fish behavior relative to TDG supersaturation in the
Lower Clark Fork River in Idaho, Weitkamp et al. (2003a) conciuded that the fish behavior of
the resident fish greatly influenced the degree of supersaturation the fish actually experience. In
further work on the Lower Clark Fork River, Weitkamp et al. (2003b) found that the occurrence
and severity of GBT was greatly lower than expected for the TDG levels measured (120-150%).
Their conclusion was "... the majority of fish are spending sufficient time at depths that avoid or
mediate both the incidence and severity of GBT when TDG supersaturation is in the range of
120-130% of saturation.”

8%

UV [paFnGET]

100 to 104 105 ta 109 11Cte 114 11510 119 120 to 524 1250129 13040 134 13510 139
Upstream Tallwater TDGS

Figure 2. Percentage of all fish examined for GBT at Little Goose, Lower Monumental, McNary and
Bonneville dams from 1995 to 2005 that showed GBT symptoms in fins by severity rank and TDG exposure
based on upstream tailwater monitor and fish travel time frem that site. Fin ranks are: rank 1 —less than 5%
fin area covered with bubbles, rank 2 — 5 te 25%, rank 3 — 26 to 50% and rank 4 — greater than 50%.
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C—Fish-benefits from maintaining spill at the 120% tailrace level.

Spill is a key measure in NOAA Fisheries Biological Opinions to mitigate for the
construction and operation of the Federal Columbia River Power System. Several efforts have
been undertaken to provide the benefit of spill in terms of fish survival, however it is impossible
to adequately determine the direct and indirect effects of spill on survival with existing tools and
data. Most biological models rely on monthly time-steps and average fish numbers that make it
extremely difficult to capture the effects of changing daily spill management and other
conditions affecting fish survival. In addition, the current state of knowledge of the benefit of
spill beyond project passage and delayed effects is continually developing. The benefits of spill
include the following:

* Spill provides a non-turbine, non-bypass route of passage past a hydroelectric project
that has a higher associated juvenile survival benefit than turbine and screened system
passage routes (NOAA 2000a). In addition, recent data suggests there may be some
delayed effects of hydrosystem passage especially with bypass routes that are not
manifested in juvenile survival. These effects show in smolt to adult survival rates and
are due to passage through the hydrosystem. Passage through multiple bypass systems
seems to exacerbate the issue reinforcing the positive benefits of spill.

* Since fish transportation does not provide a positive benefit for all species, the agencies
and tribes recommend a spread-the-risk management strategy to allow 50% of the fish
to migrate in-river primarily through spill and/or other surface passage routes. The
effectiveness of the hydro projects at collecting fish and low current spillway passage
efficiency makes it difficult to achieve this objective and in most years significantly
more than the 50% of fish are transported. In the interim, spill is the primary means to
achieve the spread-the- risk management strategy.

* Spill decreases forebay residence time, decreases migration rate (or travel time) and
increases survival. Decreasing travel time has been shown to decrease exposure time to
in-river predation. Also, survival to adult is increased when travel time is decreased
and fish arrive at the estuary during the "optimal” biological window (Marmorek et al,
2004; Williams et al.).

» Turbulence in tailraces from spill disperses predators and improves survival through
this area. :

While it is impossible to quantify and represent the total benefit of spill, it is possible to

estimate improvements that can be made in increasing spillway passage the route of passage that

has been shown to provide the highest survival of any passage route at Columbia and Snake
River dams. To illustrate this, we compared the number of fish that would be passed via
spillways when spill is implemented under the Court Order spill as was done in 2005 and-2006
where spill was managed to 115/120% TDG criteria to that if the Court Order spill was managed
only to the 120% tailrace TDG.

The daily fish collections from the smolt monitoring program, the actual spill that
occurred in 2006 and the estimates of the spill passage efficiency (SPE) from the NOAA
National Marine Fisheries Service COMPASS model (for Snake River Spring Chinook and
Steelhead) were used to obtain daily population estimates. Two different spill levels were
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applied to the daily population estimates at each project where smolt monitoring data was
available from 2006. The first spill level represents the amount of spill that would have occurred
in 2006 managing to the 115/120% TDG levels (after involuntary and excess hydraulic capacity
were removed, see Attachment 2, September 29, 2006 Spring Spill 2006 memo for a full
description of how these numbers were derived) and the second spill level represent an estimated
spill that would have occurred if spill were only managed to the 120% tailrace criteria. Again,
the SPE used in this portion of the analysis was from the NOAA Fisheries COMPASS model.

As can be seen in the following table, managing spill to a 115% forebay/120% tailrace
TDG criteria can result in substantially fewer fish passing over the spillway at many projects as
compared to managing spill based on 120% tailrace TDG criteria. The greatest effect would
occur at Little Goose Dam with over 18% fewer yearling chinook passing in spill.

Table 4. Estimated percent increase in numbers of fish passing in spill when Court ordered spill is
managed to the 120% tailrace TD(,

Number of Fish Ifassing Number of Fish
Through Spill ‘ "
. Passing Through Spill
{under 2006 operations (using spill cap of Percent
o, 4 - )
Project™ to 115/12.0 Yo with over: 120% TDG at tailrace Change
generation and excess . . . ©)
. . . as estimated in Spring
hydraulic capacity spill
2006 memo)
removed) (b)
{a)
Lower Granite
Yearling Chinook 1,996,987 1,996,987 0.00
Steelhead 5,623,601 5,623,601 0.00
| Little Goose e
= Yearling Chinook- |- 1,233,733 00N T U 459,566 0 L 1830
Steelhead 1,242 498 1,409,044 13.40
Lower Menumental
Yeariing Chinook 2,443,704 2,824,271 15,57
Steelhead 2,287,001 2,563,396 12.09
McNary
Yearling Chinook 1,159,564 1,163,128 0.31
Steethead 292,327 292,916 - 0.20
Bonneville ' '
Yearling Chinook 1,673,950 1,796,918 7.35
Steelhead 164,399 171,120 4.09

* Ice Harbor and The Dalles are not Smolt Monitoring Program sampling sites and, therefore, fish abundance
data were not available for this analysis

% John Day not included in this analysis due to difficulties in estimating spill relative to the court order (see
attached Spring Spill 2006 Memo for details)

From the table it is apparent that at some projects there could be significant gain in the
number of fish passing over the spillway if TDG management is based on tailrace monitoring,.
Comparable data for 2006 is not available at John Day due to unreliable fish passage data due to
unplanned powerhouse unit outages. However, it should be noted that based on TDG monitoring
that spill at all lower Columbia River projects is often constrained by forebay TDG monitoring
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and it is highly likely that similar-increases-in-spillway passage-would be observed at these
projects if spill was managed based only on tailrace monitoring.

The current spill program, limited by forebay monitors, is unable to achieve a spread the
risk management strategy with regard to the transportation program for Snake River migrants
and in-river migrants. Reductions in the spill program caused by the forebay monitors impacts
the ability to keep migrants from being collected and transported. Currently the majority of both
Snake River Spring Chinook and Steelthead are transported rather than allowed to migrate in
river. Due to concerns with screened bypass systems the defauit operation is to transport fish
that are collected and not return them to the river. The best available scientific information
indicates that spillway passage is more likely to increase adult return rates as compared to bypass
passage. For example: The 2005 NMFS technical memorandum on the effects of the federal
Columbia River power system on salmonid populations contained the following pertinent
information. In figures 53 & 54 on pages 112 & 113 this report shows the relative SARs
between smolts migrating uncollected (primarily through spill) at collector projects and those
bypassed. Smolts with only one bypass history had an average SAR 25% less than those
migrating uncollected, and in almost half of these comparisons the difference was significant.
Therefore the only way to insure a spread the risk strategy for transported migrants versus in-
river occurs, is to pass fish over the spillways and through surface spill routes such as the
Removable Spillway weirs. Table 5 indicates the recent percentages of juveniles transported.
By using the tailrace monitors to govern the spill program closer to 50% of the migrants will be
left to migrate in river. Modeling indicates in years when spill is provided at the collector
projects ~5-15% more juveniles would be left to migrate in river than transported. The increase
in percent of in river migrants varies from year to year given the different flow years and the
shape of the run-off and how it impacts TDG readings.

Table 5. Estimated proportion of fish transported from 1999-2006,

Species Transporiation Proportion

Group 2006** 2005* 2004 2003 2002 2001* 2000 1999

Yeariing Chinook 61 (H) 0.92 0.87 0.629 0.683 0.98 0.71 | .777 (H)
.58 (W) 862 (W)

Steethead 76 (H) 0.94 0.964 0.67 0.677 0.986 0.81 0.825

: 79 (W)

Subyearling ,

Chinook .56 {H) 0.809 0.972 0.895 0.829 0.962 0.93 0.87
52 (W)

*Spill at the collector projects, (Lower Granite, Little Goose, Lower Monumental, McNary) was not provided in
these years.
**Court Ordered Spill Operation

4. Summary

In conclusion, it must be acknowledged that there are problems with managing spill
based on forebay monitoring due location of monitors and confounding effects of other
environmental variables, therefore, we recommend managing fish spill and total dissolved gas
based on 120% TDG measured in dam tailraces as the sole criterion. The fishery agencies and
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tribes’® “Spill and 1995 Risk Management” assessment originally established a range of 120-
125% TDG@ as the transition zone where the effects of TDG would be increasing, but still very
low. This has been reaffirmed by 1) the updated Risk Assessment for the Spill Program in the
NOAA 2000 FCRPS Biological Opinion, 2) 12 years of physical and biclogical monitoring, 3)
an independent scientific assessment and, 4) studies in the peer-reviewed literature. Nearly
200,000 salmonids have been evaluated for signs of GBT and less than 2% of those fish were
observed with the most minor signs of GBT (less than 5% of a fin covered with bubbles) when
spill levels were managed to 120% in the tailraces of dams. This is far less than the biological
criteria established for the voluntary spill program of 15% of fish affected with minor signs.
This shows that managing spill to 120% TDG criteria in the tailraces is conservative, and best
protects the sensitive fishery existing and designated use of the Columbia River.
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1827 NE 44™ Ave., Suite 240, Portland, OR 97213

Phone: (503) 230-4099 Fax: (503) 230-7559
htip/fwww fpe.org '

e-mail us at fpestafli@fpe.org

November 16, 2006

Mr. Rudd Turner

U.S. Army Corps of Engineers, Northwestern Division
P.0.Box 2870 atin: CENWD-PDD-A

1125 NW Couch St.

Portland OR 97208-2870

Dear Mr. Turner,

Thank you for the opportunity to review and comment on the draft report, Water Quality
Plan for Dissolved Gas and Water Temperature in the Mainstem Columbia and Snake Rivers.
We are providing these comments given the very short deadline that the COE has provided,
however, we may have additional comments at a later date. In general, there has been concern
raised over the last several years regarding the implementation of the Biological Opinion and
Court Ordered Summer Spill Program under the existing 115/120% total dissolved gas
guidelines and the configuration of the physical monitoring stations. The 2000 Biological
Opinion addressed the concerns by developing RPA 132, which required the Action Agencies to
develop a plan to conduct a systematic review and evaluation of the TDG fixed monitoring
system in the forebays of all the mainstem Columbia and Snake river dams, The COE undertook
the study and relocated some forebay monitors based on temperature related considerations.

The Fish Passage Advisory Committee asked the Fish Passage Center to conduct a
review of the 2006 spring spill program and to review the appropriateness of the forebay
monitoring system (FPC memo to FPAC dated September 29, 2006) relative to present water-
quality waiver requirements. Based on this review, the FPC concludes that the forebay monitors
may not be adequately representing the total dissolved gas resulting from spill at upstream
projects. Downstream forebay monitors, as presently configured, are not indicative of the
readings in a well-mixed water column due to the local influence of temperature, barometric
pressure and biological processes.

We believe that the COE should present the issues in the Water Quality Plan and discuss
how TDG may be beiter monitored including, the possibility of setting the waiver criteria to
120% TDG at both the forebay and tailrace monitors based on the gas bubble trauma (GBT)
monitoring program data collected over the past twelve years. These data show that the
incidence of GBT is much less than 1% of fish sampled and the severity of the signs of GBT are
mostly of the least severe Rank 1, where less that 5% of a fin is affected. The COE might alse
include the possibility of routinely monitoring the concentration of oxygen in the water column
to distinguish the partial pressure of gas added to TDG from local biological processes.
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The following are the Fish Passage Center’s specific preliminary comments:

L.

Page 18, para 4 - Total Dissolved Gas (TDG) is the measure of the sum total of all gas
partial pressures (including water vapor) in water. It is important to note both the relation
of TDG with barometric pressure and temperature particularly at the forebay monitor
locations, and the oxygen gas added to the water column by primary productivity. While
oxygen can contribute significantly to the overall TDG concentration, it is not regarded as
a problem for aquatic organisms since oxygen can be removed from tissues via metabolic
activity.

Page 21, TDG Fixed Stations — Function and Location — The COE should include a
discussion of the limitations of measuring only TDG in the complex situation where fixed
monitors are located. In the tailrace fixed monitoring stations it is likely that the TDG
measured represents the additional gas added to the water column due to spill, however,
at the forebay sites the representation of the additional spill gas is confounded by other
gases and physical changes. At the very least the COE should explore the possibility of
measuring oxygen at these locations and consider only the partial pressures due to
nitrogen increases when assessing against a 115% criterion.

. Page 22-23. All of the language relative to RPA 132 has been stricken from the text.

The COE concludes that the forebay monitor relocation has addressed the issue of
misrepresenting the TDG due to spill, and that the only remaining issue that remains is
the Camas/Washouga! Monitor. While the use of the Camas/Washougal station remains
an issue, the issue of the forebay monitors adequately representing TDG associated with
upstream spill has not been adequately resolved for the agencies and tribes. The Fish

... Passage Advisory Committee requested that the Fish Passage Center conduct a review of

“the impact of the forebay monitors on'the implementation of the Biological Opinion spill

program. That review was provided in a memo to FPAC dated September 29, 2006
(attached). As a result of that review considerable questions remain concerning the
adequacy of the forebay monitors. This section should be rewritten to express regional
concern.

Page 75. The COE presents their perspective on current water temperature and the
relation to historic temperatures. The COE clearly labels the discussion as their
perspective and that is appropriate, however, it would be helpful to include alternatives to
the COE’s perspective since this document talks about input from other entities.

Page 83. Section 13.1.3.4 — The reference to some regional interests suggesting that
releases that approach 120% would make more sense in the COE included the years when
Dworshak was operated to 120% and the results obtained from GBT monitoring that took
place below the dam. The discussion would also benefit by including an explanation (i.e.
the flexibility to augment flows with higher levels of flow augmentation from Dworshak
Dam) when presenting regional interests’ suggestions, Additionally, this section should
incorporate a discussion of possible modifications to Dworshak Dam that would help
alleviate TDG concerns under spill conditions. For instance, are there possible spillway
modifications that would decrease TDG.
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6. Page91. Theparagraphrelative to-the-merits-of transportation should reflectcurrent
knowledge regarding the benefits of transportation to the overall survival of wild spring
Chinook to return as adults. The results of the Comparative Survival Study shows no
benefit of transportation to wild spring Chinook and only marginal benefit to hatchery
spring Chinook relative to migrating in-river. Benefits of transportation may be better for
hatchery and wild steelhead. The statement in the document regarding the negative
impacts to the runs if transportation cannot be implemented need to be revised.

7. Page 96, third paragraph. The last sentence states that “These drawdown scenarios
would be expected to decrease the amount of time that water is exposed to solar radiation,
however because of the reduced volume of water, the peaks in temperature would be
expected to be higher and the water in that stretch of the river would be expected to warm
and cool much faster during the daily cycle.” The later part of this sentence is
misleading and likely untrue. There is much more to consider when discussing peak
temperatures. Of particular importance is the surface area of the water body, also the
width to depth ratio of a particular stretch of water - wide and shallow stretches would
heat and cool faster than a narrow and deep section.

8. Page 96. When discussing the drawdown of reservoirs the COE should also include
discussion of an intermediate drawdown of JDA to MOP (approx. five feet lower than
MIP).

9. Page 106, third paragraph. As an effect of changing flood control rule curves, the second
sentence states “ ...if more water were used to flush fish out during the spring, decreased
power production would result in the summer and fail.” Changing flood control rule
curves should not impact summer water. The intent of changing of flood control rule
curves would be to reduce winter and early spring power drafts, so reservoirs do not have
to work as hard to get to their April 10™ elevations. This would reduce power production
in the winter and early spring months- not during the summer.

10. Page 106, third paragraph. Pushing more water out in the spring as a result of altered
flood control does not necessarily mean more TDG. Changes in flood control would
likely benefit juveniles the most during medium and low water years. It is unlikely that
during these types of water years, even with more spring water, projects would be in a
forced spill situation.

11. Page 124. The paragraph under 15.4.2 is the exact same paragraph that is under 15.3.2 on
page 122.

Sincerely,

“Pniedd K4l /.

Michele DeHart
Fish Passage Center Manager
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FISH PASSAGE CENTER

1827 NE 44" Ave., Suite 240, Portland, OR 97213
Phone: (503) 230-4099 Fax: (503) 230-7559

e-mail us at fpestaff@fpe.org

MEMORANDUM

TO FPAC

FROM: Mlchele DeHart
DATE: September 29, 2006

RE: Spring Spill 2006

The Fish Passage Advisory Commitiee requested that the Fish Passage Center conduct an
- evaluation of the spill that occurred this past spring in the Federal Columbia River Power System
~(FCRPS). The FERPS spring spill program was pr0v1ded in response to the 9™ Circuit Court’s
Order for spill and, therefore, the analysis conducted was in the context of the Court Order. In
general, the Court’s Order was implemented appropriately, but conservatively, within the present
guidelines for total dissolved gas (TDG) management. The question arises as to whether the
original criteria established in 1995 for total dissolved gas management remain appropriate given
the additional knowledge gained since that time.

There were several key pointé that came from this analysis:

1. The actual spill that occurred (when excess hydraulic capacity and spill in excess of
market capacity, or spill due to turbine unit outages, were removed) was considerably
less than what could have occurred under the Court’s Order (about 4.1 MAF) if TDG
were managed to the tailrace monitor.

2. The amount of spill varied from project to project; with a few key projects having the
greatest limitation on spill (Lower Monumental, The Dalles, Bonneville and Little
Goose) based on the downstream forebay monitor readings.

3. The reason why the spill was significantly less at some projects lies partly due to the real
time management of spill to total dissolved gas measurements at the tailrace, but is most
significantly related to the management of spill to downstream forebay TDG levels.

4, The use of downstream forebay monitors for measuring dissolved gas relative to spill
needs to be addressed. Downstream forebay monitors, as presently configured, are not
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indicative of the readings in a well-mixed water column due to the local influence of

temperature, barometric pressure and biological processes.

5. Inseason management of total dissolved gas during periods of overgeneration spill must
be managed with consideration of biological objectives, rather than to dissolved gas
objectives alone.

Assessment of Spill for Spring 2006

Appendix A contains graphic representations of the actual spill that occurred in the spring
of 2006 relative to the Court’s Order. From the graphs it can be seen that spill occurred in three
distinct time periods, first when flows were manageable, second when flows exceeded hydraulic
capacity of the projects and third, when flows were manageable at most project’s but spill was
high due to a lack of market for the electricity. When flows were less than powerhouse capacity,
spill was managed to the waiver requirements of 120% total dissolved gas in the tailrace and
115% total dissolved gas in the next downstream forebay monitor. At some projects spill
exceeded the Court Order due to project limitations e.g. Lower Granite had a limited hydraulic
capacity throughout the season due to a turbine unit outage and spill exceeded the Court Order
most of the time. In the later part of May, flows peaked in the Snake River and all the projects
exceeded the Court Order. Subsequent to this period, extremely high volumes of spill occurred
during nighttime hours due to excess market capacity spill and management actions that limited
spill during daytime hours to meet water quality waivers.

In order to develop an assessment of spill relative to the Court order the volume of spill
was calculated in several ways. The first was to determine the maximum amount of spill that
could have occurred if the Court Order were fully implemented without any total dissolved gas
restrictions, or in the case of projects that are to spill to the gas caps, spill was calculated to the
tailrace value of 120%(a). Then the actual volume of spill that occurred was calculated (b). This
volume did not include any involuntary spill, or spill that was in excess of the court order. This
excess spill occurred due to project capacity limits (flow in excess of hydraulic capacity or
limited hydraulic capacity due to unit outages) or due to overgeneration or lack of market spill.
The difference between what actually occurred and what could have occurred under the Court’s
order without gas restrictions was determined (c). The next calculations considered what could
have been spilled if the Court ordered spill program were only managed to the tailrace 120%,
rather than to both the tailrace and the downstream forebay monitors (d). The difference
between the Court Ordered spill and what could have occurred if tailrace monitors were used is
calculated as the potential difference (e). John Day Dam was excluded from the analysis this
year. The T1 line outage at John Day Dam reduced hydraulic capacity resulting in tailrace
egress conditions that were not particularly good for fish passage. To address this line outage,
the Salmon Managers requested that John Day Dam operate as close to 40% spill around the
clock, as possible, to address fish passage concerns. Consequently, it is impossible to evaluate
the spill that occurred relative to the Court’s Order.

From the following table it is estimated that spring spill during 2006 was approximately
4.4 MAF less that what was expected under the Court’s Order if TDG was not a constraint. This
was primarily a result of in-season management to the downstream forebay total dissolved gas
monitors. This was an appropriate management of the system under the present dissolved gas
waiver criteria established by the States’ water quality agencies. However, from the second part
of this exercise it can be observed that if the tailrace monitor were used for in-season



management (rather than both the forebay and tailrace) then the volume of spill (4.1 MAF)
would have been substantially greater than would have occurred under the present management
due to higher gas cap spill levels (Table 2). This would have provided additional survival
benefits to migrating salmonids by increasing the number of fish that passed a project via spill.
Biological monitoring when TDG is managed to 120% in the tailrace continues to show little
impact to populations at this TDG concentration. Consequently, since the forebay monitors are
limiting the fish mitigation measure, then it must be explored if the present TDG management
criteria are appropriate. :

Volume Actual 2006 Potential
Volume Court | Spill (not inclnding Volume Spill a¢ | difference if
Site Order Spill invcrluntary spill- or | Difference 120% TDG managed to
{Kaf) spill greater than {c) @TW Limited 120% TR
(a) court order) (Kaf) by 2006 Court (Kaf)
(b) Order :
Lower
Granite. 3134 3134 0 3134 0
Little Goose 5810 5141 669 5774 36
Lower
Monumental 6268 . 4687 1581 6111 157
Ice Harbor 8165 8012 153 8165 0
McNary 15661 15374 287 15632 29
| John Day** 18341 17993
The Dalles 18016 16965 1051 17936 80
| Bonneville - 14281 - 13585 .. 696 14281 .
R e s e e 300

*% John Day not included in total Kaf calculation.
Table 1. Volume calculation for spill in 2006 that wonld have occurred if the Court Order were fully

implemented (i.e. no TDG restriction) (a), that volume that did cccur voluntarily (b), and the volume that
could have occurred if the Court order were managed using tailrace monitors only (d).

Spill (Kcfs) if Gas Cap Managed to

" Spill (Kefs) if Gas Cap Managed to

Project Project Tailrace Monitor (120%) Downstream Forebay Monitor (115%)
Lower Granite 54,1 53.1
Little Goose 50.7 302
Lower Monumental 39.0 29.5
Ice Harbor 76.2 63.5
McNary 179.2 161.1
John Day 133.5 131.0
The Dalles 147.0 1222
Bonneville 101.3 113.3

Table 2. Gas cap estimates generated based on regressions beiween spill volumes and taiirace TDG or in the
next downstream forebay for the Spring 2006 data.

Spill, TDG Supersaturation, and Monitoring




Supersaturationoccurs-when-a-solution-contains-more-of the dissolved material than

could be dissolved by the solvent under normal circumstances. Dissolved gas supersaturation in
the Columbia and Snake rivers routinely occurs during the spring and summer freshet as a result
of water spilling over dams. Total Dissolved Gas (TDG) is the measure of the sum tota] of all
gas partial pressures (including water vapor) in water, TDG can be reported as an absolute
overall dissolved gas pressure or relative to atmospheric pressure. Gas bubbles can form in the
blood and tissues of aquatic organisms when water becomes supersaturated with gas. This results
in “Gas Bubble Disease” in the affected organisms. Gas Bubble Disease can, in turn, cause rapid
acute mortality as well as increase long-term mortality in aquatic organisms.

The original waiver criteria for TDG were established in 1994. This was the first time a
waiver had been requested from the water quality agencies for variation from the national -
standard with the intent of providing survival benefits to migrating juvenile salmonids through
additional spill passage. A literature review of past experiments (Spill and 1995 Risk
Management) had suggested that 125% TDG levels might still have provided the benefits of
spill, but to err on the conservative side a target of 115% in the mixed waters of the forebay and
120% total dissolved gas in the tailrace was adopted. These criteria have been in-place since
1994 along with a biological monitoring program to assess the impacts of the controlled spill
program,

For all spills, the highest TDG levels, and therefore the area most likely to exceed
standards, are directly below the spillway. In this area, the plunging and air entrainment of the
spill (aerated zone) generates high levels of TDG, but then quickly degasses while the water
remains turbulent and full of bubbles. However, as this water moves from the stilling basin into
the tailrace, degassing slows and the TDG levels stabilize. In the pools, gas exchange rates
increase as wind speeds rise, which produces degassing, particularly if breaking waves result. At
the next downstream project water should be well mixed and TDG levels much reduced.

However, if wind speeds are still and TDG concentrations are not being increased because
of spill, the percent saturation of TDG can increase if the water temperature increases or
barometric pressure drops, or if primary productivity (periods of algal growth) occurs. It is
important to note that the gas added to the water column by primary productivity is oxygen, and
while it contributes to the overall TDG concentration, it is not regarded as a problem for aquatic
organisms since oxygen can be removed from tissues via metabolic activity.

Efficacy of forebay monitoring

The goal of the spill program is to provide benefits to migrating juvenile salmonids,
while not imposing harm from exposure to dissolved gas that outweighs the benefits of spill.
The project forebay TDG monitors were originally intended to represent a mixed cross section in
the river just upstream of the dam. The tailwater instruments are located nearer the projects,
often in spillway releases downstream of aerated flow, and prior to complete mixing with
powerhouse releases. The ability to adequately monitor TDG is extremely important and the
question of whether, or not, the forebay monitors reflect the actual picture of the potential harm
that could occur from TDG has been a question from the beginning of the monitoring program.
While the tailwater instruments are also affected to some degree during periods of non-spili by
the same processes that cause the forebay monitors to measure TDG levels above 100%, the
physical process of spilling water sufficiently mixes the water column such that the tailwater
monitors adequately represent the mixed water column measurement of TDG due to spill.



In 2000 NOAA Fisheries addressed the concern regarding forebay monitors and included
in their Biological Opinion a reasonable and prudent alternative (RPA 132), which states “The
Action Agencies shall develop a plan to conduct a systematic review and evaluation of the TDG
fixed monitoring stations in the forebays of all the mainstem Columbia and Snake river dams
(including the Camas/Washougal monitor)... The Action Agencies shall conduct the evaluation
and make changes to the location of the fixed monitoring sites, as warranted, and in coordination
with the Water Quality Team.” All of the project forebay FMS stations were problematic in that
each experienced thermally induced TDG pressure spikes during the test periods indicating down
welling of warm surface waters, resulting in non-representative spiking of TDG (Carroll, 2004).

In October 2004 the COE presented the results of the RPA 132 study (Carroll 2004)
conducted relative to the forebay monitors and the recommendation for relocating these
monitors. In RPA 132 the COE used temperature to define surface water and the potential for
monitors to measure surface rather than mixed water. Routine spikes in daily water temperature
were strongly associated with the daily spikes in TDG. The COE recommended the relocation of
several monitors to address the daily spike in temperature. The monitors were relocated
upstream of the dam face and the transducers were placed deeper in the water column where
daily spikes in temperature were minimized (Appendix B).

Did the COE’s Relocation Lead to More Accurate Monitoring?

In order to assess whether the relocation of TDG monitors addressed the problem
associated with forebay monitoring identified in RPA 132, an analysis of the data collected
before and after relocation was developed. The analysis addressed the variation in TDG due to
processes other than spill (i.e. primary productivity, barometric pressure and temperature). The
data used for the analysis were the TDG measurements that were taken during periods when spill
“~was not occurring in the hydrosystem In these. data the variation in TDG observed would be a

function of daily variations in temperature, barometric pressure and in biological processes. o

investigate the variation in total dissolved gas (TDG) levels when no spill occurred, the
corresponding TDG, flow, and spill data were collected for each of the following forebay
monitors: Lower Granite, Little Goose, Lower Monumental, Ice Harbor, McNary, John Day, The
Dalles, Bonneville, and Camas/Washougal. To minimize the effects of any spill that might have
occurred, the analysis focused on three time relatively spill free periods and removed any TDG
data that could have potentially been affected by spill. The data were evaluated for removal
from the data set based on the lag time (water transit time) between projects and review of the
potential for any data point being affected by spill at upstream projects, as well as TDG monitor
malfunctions.

The first no-spill time period was during the weeks prior to the implementation of
voluntary spill in 2001-2006. The target dates for the Lower Snake projects were generally
March 1 — April 2. However, TDG data at Little Goose and Lower Monumental were not logged
until after March 1. In this case, the first date for each year that data were available at these sites
was used. Voluntary spring spill at the Lower Columbia projects begins in April. Therefore, the
dates used for the Lower Columbia projects were the first date for which data was available prior
to the initiation of spill. This analysis allowed for the evaluation of whether relocating forebay
monitors in 2004 (at John Day) and 2005 (at Little Goose, Lower Monumental, Ice Harbor, and
McNary) had an effect on TDG variation, as it was intended.



Beginning-in- 2003, Bonneville began spilling water to facilitate adult passage (training
spill) at this project. This training spill was initiated prior to the implementation of voluntary
spring spill and involved spilling a small amount of water (less than 5 kcfs) for a period of
approximately 12 hours during the daytime. To investigate the effect of this spill level on TDG
at Camas/Washougal, a regression analysis on spill at Bonneville and TDG at Camas/Washougal
was conducted. This regression indicated that 5 kcfs might increase the TDG levels at
Carnas/Washougal by approximately 1%. Therefore, in order to compensate for increased TDG
at Camas/Washougal due to training spill, the measured TDG levels were reduced by 1% for use
in the analyses.

Second, the 2001 spring and summer voluntary spill seasons (April 3 — August 31, 2001
for both Lower Snake Projects and Lower Columbia Projects) were studied. In 2001, voluntary
spill did not occur at the Snake River projects and only occurred for a few days in the Lower
Columbia due to extremely low water levels and flows. This analysis addressed variation in
TDG throughout an entire spill season, over the range of possible temperatures, when no spill
was occurring upstreaim of the monitors. (Spill at Priest Rapids Dam was accounted for in the
analysis and the days when spill at Priest could have affected the forebay reading at McNary
were removed).

Finally, the 2005 spring spill season for the Lower Snake Projects (April 3 — June 20,
2005) was reviewed. In the spring of 2005, voluntary spill did not occur at most of the Lower
Snake projects due to low water levels and flows. This analysis allowed the investigation in the
variation in TDG levels in the spring when no spill was occurring. Adjustments were made to
account for the time periods during which spill did occur at the lower Snake projects to remove
these data from the data sets.

For each of the forebay monitors listed above, the following data were used in these
analyses: 1) hourly measures of TDG, 2) hourly measures of flow, and 3) hourly measures of
spill. Spill data were taken from the project directly upstream of the monitor of interest. For
each forebay monitor, the mean, minimum, and maximum TDG levels for time periods when
spill was not occurring at the project(s) above the monitor was estimated. The hourly spill data
were used to corroborate that no spill was occurring above each forebay monitor. In instances
where spill was occurring above the forebay monitor, hourly flow data were used to estimate
water travel times for each spill event through the use of regression. An average water travel
time was estimated for each spill event. Total dissolved gas measures that were recorded after a
period of spill, based on the average water travel time for that spill event, were eliminated from
the analysis. This enabled the elimination of any TDG levels that may have been influenced by
spill occurring above the monitor of interest from each of the analyses. Furthermore, the TDG
measurements considered were between 95% and 130%.



1. Pre-Spill Season (2001-2006)

The TDG levels prior to the beginning of the spill season were assessed at all projects
using available data (Table 3). The table lists the mean TDG value over the period as well as the
minimum and maximum values, From the table it can be seen that TDG averaged above 100%
with maximum hourly values well in excess of 100%. These data show that all forebay monitors
in the system are affected to some degree by processes other than spill, e.g. temperature and
primary productivity.

Additionally, the table shows that at projects where forebay monitors were relocated to
address RPA 132 (see bold line in table), there was no discernable response to the relocation of
the monitor. At all locations, after monitor relocation, the effect of local processes on forebay
TDG readings appeared about the same as before relocation.

: ‘ Pre Spill Season

Forebay Monitor 2001 2002 2003 2004 2005 2006
Lower Granite | Mean TDG | 102.9 101.1 101.4 101.6 103.5 102.3
Min. TDG | 99.6 98.1 98.3 . | 985 98.9 98.7

Max TDG | 105.9 103.6 105.8 104.8 108.8 104.9

Little Goose Mear TDG | 104.2 101.4 101.1 102.2 102.7 103.3
Min. TDG ;| 102.3 100.5 99.2 99.5 99.5 100.8

Max TDG | 108.1 103.6 103.3 106.4 105.2 105.3

Lower Mean TDG | 104.4 101.7 100.9 102.9 102.2 103.4
Monumental Min. TDG | 102.3 100.4 98.5 100.7 100.2 102.1
Max TDG | 108.5 103.5 103.4 107.3 105.8 105.1

Ice Harbor Mean TDG | 103.2 101.8 101.4 103.0 104.9 101.8
Min, TDG | 100.7 99,2 98.7 100.4 99.4 99.7

Max TDG | 107.8 104.4 104.8 106.9 109.7 105.1

| MeNary Mean TDG | 104.3 | 102.1 101.8 104.2 104.6 103.0

1-Oregon— ~Min-TPG } 40114991 1981 LIopd o 1era 1999 1

Max TDG | 110.5 110.1 110.1 111.9 110.0 108.4

McNary Mean TDG | 103.9 102.2 102.2 104.1 104.3 102.9
Washington Min. TDG | 101.2 99.0 99.2 100.0 101.1 100.0
Max TDG | 109.9 107.5 105.8 108.4 108.7 106.8

John Day Mean TDG | 103.3 103.5 102.9 105.1 104.4 103.9
Min. TDG | 100.8 100.7- | 100.3 102.5 101.7 100.9

Max TDG | 106.50 | 107.2 | 107.8 109.5 - | 106.9 - | 107.1

The Dalles Mean TDG | 102.6 103.2 102.3 103.8 104.0 103.8
Min. TDG { 100.3 100.8 100.1 100.8 101.6 101.2

Max TDG | 105.5 110.9 104.9 108.1 108.2 107.0

Bonneville Mean TDG | 103.7 102.8 102.9 103.7 104.5 103.2
Min. TDG } 100.8 100.5 99.7 101.2 101.3 100.7

Max TDG | 106.1 106.0 106.2 106.7 107.2 107.7

Camas/ Mean TDG | 164.1 103.0 101.5 103.4 104.3 102.9
Washougal Min. TDG { 100.3 100.0 99.0 99.5 100.6 100.3
Max TDG | 107.5 108.5 105.0 107.9 108.6 108.0

Table 3, Mean, minimum and maximum TDG values estimated for each project based on hourly TDG data
available for the season prior to the initiation of spill. Italicized data indicate the years where some above-
project spill occurred and some TDG measures were eliminated when estimating mean, min, and max TDG.
An estimated water travel time was used to determine which TDG measurements to eliminate from the
estimation of mean, min, and max TDG at each project.



2.-2001-Spill Seasen

The 2001 drought year presented a data set where most of the time spill did not affect the
forebay monitors. During the 2001 spill season (April 3 to August 31, 2001), all projects had a
mean TDG above 100% after removal of any data from the data set that may have been affected
by spill (spill did occur in the Mid Columbia). The mean TDG level ranged from 101.3% at
John Day to 104.1% at Mc¢Nary dam (Oregon side) (Table 4). The lowest minimum TDG was
95% at the John Day monitor. Finally, the highest maximum TDG was 111% at the Lower
Granite monitor.

2001 In Season TDG Levels (April 3 - August 31
Forebay Monitor Mean Seasonal TDG | Min Hourly TDG | Max Hourly TDG
Lower Granite 102.9 97.7 1110
Little Goose 101.2 95.8 110.2
Lower Monumental 102.4 97.1 110.6
{ce Harber 101.2 95.4 1101
McNary - Oregon 104.1 101.7 110.1
McNary - Washington 103.1 99.0 1057
John Day 101.3 95.0 107.3
The Dalles 101.2 95.1 107.2
Bonneville 1021 97.9 107.1
Camas/Washougal 103.4 97.9 1104

Table 4. Mean, minimum and maximum TDG values estimated for each project based on hourly TDG data
available for 2001, Italicized data indicate the years where some above-project spill occurred and some TDG
measures were eliminated when estimating mean, min, and max TDG. An estimated water travel time was
used to determine which TDG measurements to eliminate from the estimation of mean, min, and max TDG at
each project. :

3. 2005 Spring Spill Season

Planned spill did not occur in the Snake River above Ice Harbor Dam during the spring.
During the 2005 spring spill season (April 3 to June 20, 2005), all Lower Snake River projects
had a mean TDG above 100% (Table 5). The mean TDG for the Lower Snake River projects
ranged from 102.8% at the Lower Granite forebay monitor to 103.5% at the Ice Harbor forebay
monitor. The lowest minimum TDG was 98.9% at the Lower Granite monitor, The highest
maximum TDG was 108.8% at the Lower Monumental monitor.

2005 Spring Spill Season TDG Levels (April 3 —- June 20}
Forebay Monitor Mean TDG | Min TDG | Max TDG
Lower Granite 102.8 98.9 108.3
Little Goose 103.0 99.7 106.7
TLower Monumental 103.0 100.0 108.8
Ice Harbor 103.4 101.3 106.4

Table 5. Mean, minimum and maximum TDG values estimated for each project based on hourly TDG data
available for 2005. Italicized data indicate the years where some above-project spill occurred and some TDG
measures were eliminated when estimating mean, min, and max TDG. An estimated water travel time was
used to determine which TDG measurements to eliminate from the estimation of mean, min, and max TDG at
each project.



Based on the three separate analyses that were conducted, it is safe to say that, in
conclusion, forebay monitors do not accurately reflect the TDG of mixed waters and continue to
be impacted by localized processes. Measures (relocation) taken under RPA 132 to assure that
the forebay monitors were representative of mixed water at several of the projects did not
achieve that objective.

Oxygen relationship

While the role of dissolved oxygen from primary productivity is acknowledged in
affecting the overall TDG concentration, in RPA 132 the COE did not specifically address the
impact of primary productivity on the total dissolved gas levels. Primary productivity can
increase dissoived oxygen levels, which would result in a higher TDG percent saturation reading.
It is possible that the forebay monitors are often affected by oxygen production due to primary
productivity as well as diel temperature variations. Dissolved oxygen readings are not routinely
collected, therefore, limited dissolved oxygen data exists in the record to assess the impact of
dissolved oxygen on the overall total dissolved gas readings for the time period used in the
previous analysis. However, there are some periods where simultaneous hourly data are
available for total dissolved gas, dissolved oxygen and temperature at the dam forebay monitors.
These data were available for certain periods prior to the initiation of the spill program at the
lower Snake River projects for 2001 to 2004. Those limited data were analyzed to determine the
potential relation between dissolved oxygen, total dissolved gas and temperature (Table 6).

A series of correlation coefficients were estimated for the available data. From the table
it can be seen that about half of the correlation coefficients showed a stronger relation between
dissolved oxygen and total dissolved gas, than for temperature and total dissolved gas. While the

studies conducted under RPA 132 only addressed temperature, the data here suggest that at times

dissolved oxygen may be as important in affectitig the forebay monitor reading-astemperature: -
The impact of dissolved oxygen from primary productivity may explain why the monitor
relocation in response to RPA 132 did not achieve its objective.

Project 2001 2002 © 2003 2004
LGR TEMP -0.34 -0.11 0.06 0.33
Do 048 J 011 -0.02 0.62
LGO TEMP -0.31 -0.02 0.71 -0.05
DO 0.83 0.21 0.20 0.11
LMN TEMP 0.53 0.28 0.06 Data not useable
DO 0.18 0.19 0.12
THR TEMP -0.41 -0.02 0.49 Data not useable
DO 0.85 0.19 -0.57

Table 6. Correlation coefficients (r") between hourly temperature readings (TEMP) and TDG and between
hourly dissolved oxygen (DO) readings and TDG at the Snake River projects.

While these data are limited, they do suggest a mechanism that may be contributing to the
continued inability of forebay monitors to adequately represent the TDG of the mixed water
column in the forebay of a dam.

Biological Monitoring




e — Since1995, the biological monitoring program has recorded annually the effects of the

FCRPS biological opinion spill program. The data observed over the years through the biological
monitoring has consistently shown very low incidence of GBT when gas levels are at the 120%
tailrace criteria. When fish are exposed to gas levels greater than 120%, there is an increasing
trend in incidence and severity of these signs (Figure 1). For all fish examined through the Smolt
Monitoring Program for signs of GBT when tailrace TDG levels were 120% or less the incidence
of any fin signs observed in that population was 0.5%. This demonstrates the minimal effect of
biological opinion spill levels with TDG levels managed to 120% in the project tailrace. That
percentage of fish affected with GBT begins to increase above 120% and then dramatically
increases above 125%.

8%

W PetFinGBT
EPetRank1
B PciRank2
B PetRank’
D PctRank4

100 lo 104 10510 109 11010 114 11510 119 120to 124 12510 129 13010 134 135t 139
Upstream Tailwater TDGS

Figure 1, Percentage of all Fish Examined for GBT at Little Goose, Lower Monumental, McNary and
Bonpeville dams from 1995 to 2005 that showed fin any GBT as well as the percent by TDG category based
on upstream tailwater monitor and fish travel time from that site. Fin ranks are: rank I — less than 5% fin
area covered with bubbles, rank 2 — 5 to 25%, rank 3 — 26 to 50% and rank 4 — greater than 50%.

2006 Spill

An issue surfaced during the 2006 spring spill season with regard to the management of
spill solely to physical TDG criteria. During the spring freshet the TDG levels exceeded the
water quality standards and the incidence of GBT in fish exceeded the criteria at some projects
(Appendix C). However, since this was uncontrolled spill, no recourse was possible. However,
later in the season the incidence of GBT again increased at the Snake River projects as a result of
project operations for the management of excess market spill after the spring peak flows had



occurred. This occurred during mid-June of 2006. At the time the Action Agencies’
management of spill attempted to meet water quality standards during daytime hours, which
resulted in spill levels well in excess of the Court’s order during nighttime hours. The
management resulted in periods when TDG levels may have been significantly higher that if
attempts were made to manage spill to a lower overall daily average. A more logical
management approach would have been to attempt as best as possible to evenly distribute spill
over the 24-hour period. While the instantaneous gas would have exceeded the waiver criteria,
the daily average TDG would have been lower for the day. The overall lower TDG values may
have had less impact on fish, This type of management should be implemented in future years.

Conclusions

Spill in 2006 was implemented according to the Court’s Order and the current dissolved
gas waiver criteria. However, it appears that there is sufficient information to conclude that
changes should be considered to the waiver criteria regarding the use of forebay monitors as a
point of compliance for dissolved gas. These monitors do not represent the measurements of
TDG in mixed waters as was originally intended. Further, it appears that efforts to relocate
monitors have not addressed the impacts to measurements caused by localized variations in
temperature, barometric pressure and primary productivity.

Consequently, spill that occurred in the spring of 2006 offered less mitigation to
migrating salmonids (4.1 MAF) than what could have occurred if spili only met the 120% TDG
tailrace objective, after excess hydraulic capacity and excess market spill were removed from the
equation. The bias towards a higher TDG reading at the forebay monitors results in an
unnecessary limitation of protection measures for fish passage. The alternative of using the

_tailrace monitor allows for better implementation of the intent of the Court’s Order.

~ - Biological monitoring conducted over several years’ supports the minimal impact to
migrating salmonids of total dissolved gasTevels at 120% or less.So few fish have been

detected over 12 years of monitoring when spill is 120% at the tailrace location of an upstream

project that it is safe to assume minimal impact. Management to the 120% tailrace criteria

assures the safety of fish in a planned spill program, while at the same time better allowing for

the achievement of the biological objectives of the program.
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Columbia River TDG Fixed Monitoring System History
: Draft, 7/5/06

Fixed Monitoring System Station Codes — See attached table.

Year

Status or Action

2000

- All stations remain as they were in 1999

- IDAW -- a second, redundant monitor added

2001

- All stations remain as they were in 1999

- Walla Walla District installed temperature monitor in DWQ pool

- Pasco & Anatone kept as winter monitors

-Portland District added a 2 Camas gauge

2002

- WOQT recommended Camas remain, add a new station at Corbett

- SKAW terminated in favor of new Corbett station

- WRNO remained in service

-Added data logger at west end of TDA powerhouse, east end station
remained official mgmt gauge

-Added JDA scroll case temperature monitor. JDA forebay remained as
mgmt gauge

-WQT agreed to evaluate all FMS for performance at the end of 2002

| -Continued exploratory monitoring at Corbett

-WRNO & TDDO declared inconsistent with’ other tailrace monltors B

- A monitor in the BON tailrace replaced WRNQO

- No change in BON forebay monitor

- Relocation of forebay monitors under consideration for TDA, JDA, MCQW
& MCQO

- B monitor relocation reviewed for THR, LMN, LGS, & LGR. A multi-
year plan to review and analyze includes review and analysis of existing data
from the forebay fixed monitors for representativeness and anomalies in total
dissolved gas and temperature.

2004

- CMWM remained a spill mgmt site

- no change

- BON tailrace monitor installed on Bradford Island

Page 2

-No Change WRNO, BON (forebay), TDA, TDDO, JDAW, MCN, Pasco,
IDSW, LMNW, LGSW, LGNW

TDDO is inconsistent with other tatlwater sites. Continue use of site to
manage spiil. Rccommend additional investigations of more suitable
focation

- JDA relocates to upstream end of nav. lock, 15 m deep.




2004 continued | - MCNW and MCNO —transition year. Evaluate alternatesites, include

Re-locate to upstream end of Washington nav lock guide wall, 15 m deep, &
at the Oregon BRZ (Oregon side)

~ Transition year for IHR, LMN, LGS, LGW. Evaluate & locate
Monitors were set at 5 m

2005 - No Change CWMW, BON, TDA, TDDO, JDA-2, JIDAW, MCPW, Pasco,
IDSW, LMNW, LGSW, LGNW

- Winter only (TDG and Temp) - WRNO

- BON tailrace moved to CCIW. Use CCIW data to manage BON spill

- MCPO, MCPW- Washington side monitor moved to end of nav lock guide
wall, 15 m deep. MCPO no change, add a monitor on a float at the BRZ

- Redeploy monitor to depth of 15 m. at IHR-2, LMN-2, LGS-2, LGR-2

2006 -No Change CMWM, TDA, JDA-2, MCFW-2, IDSW, LMN-2, LGS-2,
LOGNW

-WRNQOQ installed 3/1/06, removed at end of May 2006 after chum emergence

- Site became year-round tailrace TDG monitor — CCIW, TDDO, IDSW,
LMNW, LGSW

- Site monitoring discontinued during fall and winter —- BON, MCQW-2,
IHR-2, LGW-2. Operational during spill season

- MCQO permanently retired

Note: See page 3 for fixed monitoring system station code and name

Summary Notes:
2003 - BON tailrace monitor added at Turtle Rock

- Multi-year plan to relocate Snake River forebay monitors developed

2004 ~ forebay monitor relocations to JDA, MCN, IHR, LMN, & LGR. Moved monitors to 5 m
depth on nav lock walls _

2005 — Redeployed MCPW, THR-2, LMN-2, LGS-2, LGR-2 to 15 m depth on nav lock
wall

- BON tailrace moved to CCIW

-WRNO used during the chum incubation and emergence period (March- May)




2005 Dissolved Gas Monitoring Network
Station Code and Name

STATION CODE STATION NAME
CIBwW IS/ Can Bausdary
. HGHW Bebow Frengsy Hotee
FOHW Geand Contlie Frsabay
GUGW Grangd Conddee Toitwater
AL¥L Hlisent Pylis Foeehay
ALFW Alent Falls Tartwater
LHEQM Likiby Tallveator
CH} Chisf foseph Forebay
CHOSW Ehief Josaph Tallwame
WEL Welts Ponday
WELW Wil Tadbwntee
WRFL Rooky Reseh Forehay
WRIW Rewk Rinch Tutlwmter
RIS Rech Lstundd Foeelay
RIGW Rack Itand Earlwarce
WAN Wanapum Forehay
TWANW Wasppwem Tailwater
PR Preest Rapids Focebay
PRIW Pisgse Rapids “Fatlwarse
PALYY Ciolmb. R, Ahove Snabe
- W Dok Tallsmrer
PR R N —
LENT LedamnClegrivates
ANCES Uppee Seake g Avatane
LWG-2 Lower Gennite Forchay
LGN Lowes Geandte Tallorater
L% Livle Gotme Parbny
LW Ligle Goose Tadventer
LMN-2 Lower Monum Fowhay
LNsigr Lewee Mosuas, “Eathyater
HR-2 e Fashor Powbay
SW Tee Hadhowe Tnitwater
MCOwW2 MeNgry Forebay = WA
MO0 Idehdary Forelay - OR
MO BleMasy Fatlwanee
J3A2 Johay Diay Boeshey
THAW Johu Dy ‘Eailwrater
TDA ‘The Dalies Fraebay
TODO The Dalies Taitwnter
B Bonaewitle Fortuy
QU Bnevilla Thlpwer
WRNG Warnadle
WA Carnazd Washompst
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Littie Goose Dam 2006
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Figure 1. Percent signs of GBT observed in samples of juvenile salmon at Little Goose Dam and the upstream
tailwater reading of tota! dissolved gas.

Lower Monumental Dam 2006
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Figure 2. Percent signs of GBT observed in samples of juvenile salmon at Lower Monumental Dam and the
upstream taitwater reading of total dissolved gas.



Bonneville Dam 2006
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Figure 3. Percent signs of GBT observed in samples of juvenile salmon at Bonneville Dam and the upstreamn
tailwater reading of total dissolved gas.
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. _ 811 SW Sixth Avenue

Portland, OR 97204-1390

Theodore R. Kulongoski, Governor

503-229-5696
TTY: 503-229-6993

December 17, 2007

Christopher Campbell, Registered Agent
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Shilo Management Corporation Orenme L 4+
11600 S.W. Shilo Lane Liae DE F-ortmem
Portland, OR 97225 [ Ne L
LS

On December 13, 2007 the Environmental Quality Commission issued the attached Final EQC
Order in DEQ Case No. WQ/D-ER-06-054 (OAH Case No. 129617). The Final Order found that
Shilo Management Corporation is liable for a civil penalty of $3,656, to be paid to th