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PPRC Remarks
Environmental Quality Commission
December 23, 2005
Oregon Proposed Turbidity Rule

Good Morning. My name is Matthew Russell, and I am Special
Projects Director with the Pulp and Paperworkers Resource
Council. PPRC is a grassroots labor coalition formed out of a
concern toward excessive environmental regulation and
government policies that could potentially affect our jobs. We
represent over 1.5 million natural resource based workers and their
families throughout the United States and are firm believers in
science-based regulations. I have worked at the Georgia-Pacific
Halsey Mill for 9 years. Georgia-Pacific operates several facilities
in Oregon that will be impacted by the turbidity rule revisions you

are considering today.

We fully support DEQ’s proposed turbidity rule. It is an important
refinement of Oregon’s stringent water quality regulations. It
updates a long-outdated standard that couldn’t practically be
applied to NPDES permits, such as those issued to facilities where

I work. It appropriately positions Oregon as a leader in water



quality regulation, making Oregon’s turbidity standard more

rigorous than turbidity standards set by any other state.

While the proposed Oregon rule is tougher than other states’, DEQ
has relied on sound science to draw a line that would not adversely
affect industry or local economies such as those around my mill in

the mid-Willamette Valley.

Oregon’s economy is recovering but remains fragile. Unrealistic
rule-making could threaten well-paying jobs and discourage job
growth here. Because DEQ took the time to develop its rule using
the best available scientific data, the department was able to draft a
proposal that respects Oregon’s high standards for environmental

protection and our need for a healthy economy.

Some detractors have questioned DEQ’s objectivity in developing
its proposed rule because the department used funds from the pulp
and paper industry to conduct its required scientific review and
collect information regarding similar regulation in other states.

The charges are politically self-serving and turn logic on its ear.

First, the pulp and paper industry, through Northwest Pulp & Paper

Association and National Council for Air and Stream



Improvement, the industry’s national research arm, have, for
decades, been significant contributors to national and state
environment regulation through investments in environmental
research used to help regulators develop sound environmental
regulations. Other interests also have the opportunity to provide
research that might assist rulemaking. The state’s environmental
policy, which Oregonians consider to be one of the strongest, was
crafted with the help of scientific data funded by the pulp and

paper industry, and other regulated industries

Funds for such research were NOT used to pay for the
department’s rulemaking itself. Like all interests with a stake in
regulation, the industry has a voice in rulemaking. But industry
funding of research provides no special access to the rulemaking

process itself.

Are the critics proposing their groups pay for that research? Do
they think regulated industries should shift the costs of such
research to taxpayers? I don’t think so. Plus, I’'m sure if the critics
had bothered to submit their peer reviewed research and studies it

would have been considered.



I urge the commission to affirm the department’s use of its receipts
authority when needed. Asking regulated industries to bear the
costs of research needed to produce better regulation is appropriate

in all cases, including this one.

I strongly encourage the commission to adopt DEQ’s proposed
rule. It will improve Oregon’s ability to protect the state’s
waterways while protecting family wage jobs that are vital to our

state’s economic health.

Thank you.
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Questions and Answers
About Oregon’s Proposed Water Turbidity Rules

Why did NWPPA seek a change in the rules?

In early 2001, NWPPA began talking with DEQ about updating its old turbidity' rules.
Discussions were triggered when DEQ’s new interpretation applied the old rules to the National
Pollutant Discharge Elimination System (NPDES) Permitting Program — the federal water
quality program administered by DEQ that issues water discharge permits for point sources, such
as pulp and paper mills and municipal sewage treatment plants.

The old rules, drafted more than 30 years ago, were written to regulate high turbidity caused by
short-term activities, such as in-stream construction work and mining. The rules were based on
concepts developed when very low turbidity could not be measured.” The rules were also not
intended to apply toward point source dischargers.

New concepts were needed to address small turbidity changes caused by treated wastewater
discharges, and modern analytical methods were needed to regulate point sources effectively.

Do new rules relax current water quality standards?

No. The new interpretation means point sources would, for the first time, be evaluated on their
turbidity contributions to Oregon’s waters. This could mean that DEQ could impose turbidity
limits in NPDES permits. The proposed rules significantly strengthen Oregon’s current
regulation of water turbidity.

How do the proposed rules compare to other states?

The proposed rules, if adopted, will be the most stringent statewide turbidity rules in the country.
The majority of states limit turbidity to 5 or 10 NTU increase above background. The proposed
Oregon rule would require maximum discharge turbidity of just 3 NTU — 40 percent more
stringent than the next strictest states.

: Turbidity refers to how cloudy water is. Turbidity occurs when there are suspended solids in the water. Solids
may stay suspended due to a lack of water movement and/or the small size of particles.

Turbidity is measured using a turbidimeter, a device that shines a light beam through water and measures light
scattered by suspended particles. Measurement units are called NTUs (Nephleometric Turbidity Units). Clear water
measures 0 NTU. At 10 NTU, water appears slightly cloudy. At20 NTU, water begins to look muddy. When
Oregon’s current rules were written (more than 30 years ago), turbidity was measured by an older method, the
Jackson Candle Turbidimeter (measuring in Jackson Turbidity Units or JTUs). That method could not accurately
measure turbidity below 25 NTU. In 1990, DEQ updated the rules to refer to NTUs, but the rules continued to
reflect old concepts adopted in 1979.
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Isn’t turbidity, even at low levels, bad for fish?

For salmon, negative effects, such as reduced feeding and stress, occur when turbidity is in the
10-15 NTU range. Few studies have looked at the effects on salmon, if any, caused by very low
turbidity increases (at or below the 3 NTU increase over background standard in the proposed
rules).

One primary study cited by DEQ (Gregory and Northcote, 1993) examined a range of turbidities
from 1 to 810 NTU, and found that foraging rates of juvenile salmon are reduced in clear water.
The highest foraging rates occur in 35-150 NTU waters. The authors suggested that increased
feeding in turbid waters may reflect reduced risk from predators. Numerous studies show that
juveniles of several

Relational Trends of Freshwater Fish Activity to species actively prefer

Turbidity Values and Time turbid over clear
water. Juvenile
Chinook, for example,
occupy turbid
estuaries in the Pacific
Northwest for a
significant portion of
their early life.

High ———
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Isn’t turbidity a major water quality problem in Oregon?

No. In DEQ’s last statewide assessment report to EPA, 27,840 miles of Oregon rivers, streams
and other bodies of water were surveyed. Just 88 miles (0.3 percent) were listed as impaired
because of turbidity, mostly due to land use activities. No water bodies were found to be
impaired for turbidity due to point source discharges. Of all the pollutants for which Oregon has
standards, high turbidity contributes the least to reduced water quality in Oregon. Its “bottom-
rung” ranking is a major reason why DEQ hadn’t addressed revisions to the rules sooner.
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Are you saying turbidity isn’t a problem?

Very high turbidity can be a problem. It can limit a stream’s ability to support aquatic life. Fish
have to work harder to find food, and that may reduce feeding. Over time, suspended particles
absorb heat, causing water temperatures to rise and oxygen levels to drop. Less light gets to
lower levels of the water. But, in Oregon, such problems are not common and, when they occur,
the cause is very unlikely to be due to point source discharges.

Are the proposed Oregon rules what NWPPA wanted?

NWPPA never took a position on what turbidity numbers Oregon should adopt as its standard.
Our primary objective was an updated rule, based on good science. We sought a turbidity
standard consistent with the most stringent standards adopted by other states — one that could be
uniformly applied in NPDES permits — and would allow a level playing field for all industrial
dischargers in all states.

What’s the problem with applying the old rules to point sources?

Point sources have low turbidity levels, but discharge continuously. The rules were written for
high levels of turbidity caused by limited duration in-stream activities, Consequently, the old
rules regulate turbidity relative to background. That doesn’t work very well with continuous,
low-level point source discharges because background levels vary considerably (by 4 NTU or
more), even in the course of one day. The variations created unanswered questions for agency
permit writers: How should an effluent limit be devised? How would compliance be shown?

To what background level would the turbidity level of treated discharge water be compared? For
what length of time would it be measured? Updated rules were needed to apply turbidity
standards to both point and nonpoint sources.

Why did NWPPA pay for DEQ to revise the rules?

When it became clear that DEQ lacked the sources needed to update the turbidity standard, DEQ
asked NWPPA to pay for needed research under the Department’s “receipts authority’.” DEQ
staff had wanted to modernize the rules for more than 15 years, but had to forego revisions, once
again, in order to address toxics and temperature. Very few waters are impaired by turbidity (0.3
percent) and, with limited resources, DEQ needed to address higher priorities. When
environmental groups insisted the old standards be applied to point sources, the outdated rules
posed significant difficulties, both for the agency and for the regulated community.

What were NWPPA funds used for, and what did DEQ funds pay for?

NWPPA funds covered the cost of a DEQ scientist, who spent approximately one year reviewing
the science and preparing a report titled, “Technical Basis for the draft Turbidity Criteria Rule

3 “Receipts authority™ is a program created by the legislature in 1997 (ORS 468.073), which allows DEQ to accept
funds from regulated organizations for projects to expedite or enhance a regulatory or permitting process. The
scientific review DEQ used to develop the framework for its proposed turbidity rules was funded by NWPPA using
this authority. All contracts created under the receipts authority law must be reviewed by the Department of Justice.
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(October 2003).” NWPPA’s contract with DEQ specified NWPPA would pay up to $120,000.
DEQ used $100,000. During the rule-writing phase, DEQ spent another $260,000 out of its own
budget.

Did NWPPA provide DEQ with scientific material on turbidity?

Yes. NWPPA provided industry-prepared scientific reports on turbidity as a starting point for
DEQ’s review. The contract clearly stated that DEQ would conduct an independent evaluation
and verification of the information, and would conduct additional research to get the best
possible information on the subject.’

Has the pulp and paper industry sponsored other environmental research in
connection with rulemaking or permit requirements?

Frequently. The pulp and paper industry is proud of its sixty-year history, dating to the 1940s, of
sponsoring environmental research for consideration in environmental policymaking, including
many baseline studies for the Willamette and Columbia rivers. Environmental rulemaking at the
federal level, and in most other states, relies on research funded by the regulated community.
Private funding of research has always been essential to the protection and maintenance of our
environment and informed regulatory decision-making, while lessening the burden on taxpayers.

What would happen if the regulated community didn’t provide research funding?

Neither government, nor industry, has infinite capability to fund environmental protection
projects. However, good science is often expensive and good environmental regulation depends
on good science. Regulation not based on science is worse than no regulation. Without good
science to guide regulatory decisions, private and public financial resources are poorly allocated.
The consequence is businesses that might contribute very little to an environmental problem may
be forced to invest capital on controls that will not result in water quality improvements or, even
worse, may create a more serious environmental problem than they solve.

What funding does DEQ receive from the regulated community?

DEQ relies on permits and fees from the regulated community for about two-thirds of its
budget.” For special studies and research, DEQ, like other environmental regulatory agencies,
sometimes asks its regulated permittees, including municipalities, to fund scientific studies or
provide scientific data. Under the federal Clean Water Act, DEQ has the authority to order the
regulated community to perform scientific or other studies. Generating funding from those who
are regulated reduces taxpayers’ burden.

* The specific reports NWPPA provided were: “State Water Quality Standards: Turbidity,” NWPPA Report
(January 2002); “Turbidity: A literature review on the biological effects of turbidity on aquatic organisms and an
assessment of turbidity on two long-term receiving water study rivers in Oregon,” NCASI Technical Bulletin
(2002); and “Evaluation of turbidity measurement in pulp and paper effluent and receiving waters,” NCASI
Technical Bulletin 853 (September 2002).

> The federal Clean Air Act actually mandates that permit fees support state Title V permit programs.
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PACIFIC NORTHWEST TURBIDITY STANDARDS

State Regulation Classlfication ater Standard (NTU)
Condition or Increase Allowed
Value
megon OAR 340-41-basin Basin 10 % above control
point
Wnsmnﬁun WAC T73.201A-0300 200 (1) ass A (Tncludes drinking water, =350 5
Class A =50 10%
173,301 A-030(3)(0)(vi) Lakes
173.201A-030(3)(c)(vi) Class B (good)(All but drinking water) <=50 10
Class B >50 20%
173201 A-030(4)(c)(v1) Class C (fair) (manne) <=50 10
Class C =50 20%
Idaho 250.02(d) IDAPA Cold Water Aquatic WQS nstantancous 30
250.02(d) Cold Water Aquatic WQS 10 Conseet. Days a5
252.01(b)(ai)(1) Domestic Water Supply <=50 5
252.01(b)(11)(2) Domestic Water Supply >50 10%:<25
401.03(b)(1) Industrial Treatment Require. <=50 5
401.03(b)(ii) Industrial Treatment Require. >30 10%:<25
Alaska IRAACTO.020(b)( T)(A)([D) Drinking <=30 5
IBAACTO.020(b)(IMA)(1) Dnnking >50 10%:<25
(A)() Agncullure Narrative3
(A)(u) Aquaculture 25
(A )(i);(B)(1):(B)(ii).C Lakes 5
(A)Iv) Industrial Narrative3
(B)(1) Contacl recreation <=50 5
(B)(1) Contact recreation >50 10%:<15
(B)(n) Secondary recreat. <=50 10
(B)(ii) Secondary recreat. >50 20%:<15
() Aquatic Tifte 25
Montana lﬁc T7.30.622 A-T u'-lnnf'lng waler \\'|IH conventional treatment) No increase above

Rule 17.30.623

B-T (drinking, salmomds quality)

5 above natural

Rule 17.30.624

B-2 (drinking, marginal salmonid)

10 above natural

Rule 17.30.625

B-3 (drinking, non-salmonid)

10 above natural

Rule 17.30.626

C-1 (non-drinking, salmonid)

5 ub:we'hucl‘vcgnd

Rule 17.30.627

C-2 (non-drinking, marginal salomd)

10 above backgnd,

Rule 17.30.628

T (site specific adjustment Tor non-point sources)

No “injunous™

Rule 17.30.629

C-3 (non-drinking, non-salmonid)

10 ab.nre backgnd.

Rule17.30.621

A-Closcd (pristine)

No increase above




OTHER STATE TURBIDITY STANDARDS
[Alabama 335-6-10-.09( )(c)(9) and others Each defined use No substantial 50 above backgnd.
visual contrast
Arizona RIB-TT-T09 Cold Water Fishery, strms, Avers 10
Cold Water Fishery, lakes, reserv. lanks, ponds 10
‘Warm water, strms, nvers 50
Warm water, lakes, reserv. tanks,ponds 25
18-11-112 Certain unigue walers 35
[Arkansas Regulation 2.503 Listed waterbodies Dw75
Troul walerbodies 10
Lakes and Reserv. 25
|California Central Valley Region 0-5 T
5-50 20%
50-100 10
>100 10%
Colorado No criteria
Connecticut RCSA DrinKing, aquatic Tilc recreat., agnc., ind.supply 5 above ambient
Deleware Section LT General 10 above natural
Florida 53,302,530 ATl classifications <= 20 above natural
backgnd
Georgia Ch391-3(6)(3) General Narrative 9
awal Vi
Tinois itle 35, Sub.C Chap. 1302203 General Nar.cnteria 7
302.403; 302.515
Indiana SITTAC Anicle T No critena
Towa Rule 567 Ch.61.3 55
Kansas KAR m} General Nar. Cnlena 6
Keniucfty A0 KAR 3:03T(2)(c) Nar.cnicniab
Louisiana LAC 33 TX.ITI3(BIO)b)1) iﬁn'crs % iimup T 130
(11) Estuanne waters 50
ﬁjﬁ:){ni] Rivers — Group [T 50
9(b)(1v) Freshwaler lakes, reservoirs 25
975)(\') Design. Scenic and outstanding walers 25
(9)(b)(v1) Other and those exceeding listed 1-v 10% above natural
bekgnd.5
Maine Title 38,Ch.3 Sub.[L An.4-A 463 No crteria
Maryland T6.0R.02.033 Aquatic [iTel and recreat.; drinking; natural trout 150 instan. 2
26,08.02.03-3 Aquatic lifel and recreat.; drinking; natural trout S0 mon.avg.2

314 CMR 4.05(3)(a}(6)

Public water supply; general surface waters

Nar. Crileria 6

TP 314 Nar. criteral
Chapter 7050.0220 Subp3a(31) Cold water aquatic [ife and rec. 10
Chapter 7050.0220 Subp.5a(20) Warm water aquatic life and rec. 25

ssissippi WQC, Sect.3, (3) General 50 outside 750 Tt mix.
zone
oui TOSCR 20-703)(C) and (A)(G) General Nar. Cnilena 6
ebraska ile 117, Ch.4 {D03) General Nar. Critena 6
evada 5A.T21 General Nar.crilenab
445A.119 Warm water aquatic hife 50 above natural
445A.120 Cold water aquatic life 10 above natural
445A.147 Carson River Annual Avg. <=3
445A.147 Carson River Single value <=5
New Hampshire Ch.ENV-Ws T7T03.1T Class A No increase above
natural
Class B 10 above natural

Certain named waters

Nar. Criteria 4

Class B and C (all but drinking water)

IW\!’-JW—'erel‘f:lbﬁ—].l{c)lll(l,‘p General Fresh Water 30dayavg. 15
NIAC 7-:9B-1.1(c) 14(1) General Fresh Water Max, 50
NJAC 7:9B-1.1{c) 14(i1) Saline Estuanes 30dayavg. 10
NJAC 7:9B-1.1(c) 14(ii) Saline Estuaries Max. 30
NJAC 7:9B-1.1(c) 14(iii) Coastal Saline 10
[New Mexico NMAC 11040 General Nat. criteria 8
2102 (B) Flio Grande Caballo Reservoir 50
ew Yo GNYCRR Part 703.2 General Nartative 9
6 NYCRR Part 703.2 Class GA (groundwater) 5
North Carolina TI5A:02B.0200(k) treams and lakes, trout 10 1>, no increase
T15A:02B.0200(k) Streams 50 II'>, no increase
T15A:02B.0200(k) Lakes and reservoirs 25 Il >, no increase
North Dakota Ch. 33-16-02 No cnitena No Critenia
[Oklahoma Tillc 78S, Ch4A5-5- TN (DA Cool Water Aquatic: Trout fishery 10 Footnote 10
Title 785, Ch.45-5-12(D(7)(A M) Lakes 35 Footnote 10
Titlc 785, Ch.45-5-12(1)(7)(A)(111) All other surface walers 50 Footnote 10
Pennsylvania 35PC 936 Nar. criteria 1
[Rhode Island  |[EVMII2-88.01-1. Table LED.(2). Class A (includes Drinking Water) 5 above backgnd

10 above backgnd.




South Carolina RI61-68 G.10h Freshwater Lakes 35
RI61-68 G.1Th Shellfish harvesting 25
RI61-68 G.6a Trout walers 10 10% above natural
backgnd
RIGT-68 Q.9 Freshwater nvers 50
[South Dakota Chap. 74:51:01 General No critenia No Critena
(Tennessee 330 Fish and Aquatic Tife Namative 4
3.03(d)(d) [Recreation No objection.
appearance
Ch.1200-4-3.03( 1)) & (2)(D) Drinking water; industnal supply Treatable by
convenL. treal.

Xas TAC Title 30,Pant T, Ch.307.4 No cnitena No Critena
Utah R3T7214 [Recreation and acsthetics 10
[Virginia O VAC I5-260-10.A General Narrative 7
[Vermont TTass AT, Ecological waters T0

Class A2, Public Water Supply 10
i Class B, Cold water fish habitat 10
3-03.4B.1.b Class B, War, water fish habitat 25
'West Virginia WVaCode 46 Scc.23(a) Cold water fisheries and drinking water 10
Warm water or nongame fisheries 15
'Wyoming Chap. T, Sect. 23{a) Cold waler fisheries and dnnking water 10
Chap. 1, Sect. 23(b) Warm water or nongame fishenes 15
'Wisconsin WACNR 102.04 No entena
INarrative standard similar to: “None in quantities injurious........""

2 *...resulting from any discharge may not exceed....”

3 Narrative standard similar to: *..none which interfere with legitimate use..."”
4 Narrative standard similar to: *.. none which will materially affect....”

5 Caused by discharges

6 Narrative standard similar to ** not aesthetically deg
7 Narrative standard similar to " ..shall be free from...”

led by....objectionable turbidity™

8 Narrative standard similar to " ...shall not reduce light tr such that aquatic life is imp
9 Narrative standard similar to " ..no increase which will cause substantial visual contrast"

10 If backgound exceeds table value, turbidity from point sources shall not exceed ambient levels.

d or causes visible contrast..."”




The Pulp and Paper Industry
Funds
Water Quality Science

The pulp and paper industry is proud of its history, dating to the 1940s of sponsoring or
providing science relative to water quality, particularly on the Willamette River.

NWPPA is strongly committed to the view that it is in the best interests of the
environment, the public, and the regulated industries that good science be used in writing
environmental regulations.

All environmental rules must be updated from time to time to reflect newer and better
science. It is not something that can just be done once and never thought about again.
Like our houses, our cars and anything else, environmental regulations have to be
maintained if they are to serve the environment and public.

Recently in the Pacific Northwest, the pulp and paper industry has sponsored:

» Long-time receiving water studies on the Willamette River;

» Temperature monitoring for two years on both the Willamette and Columbia
Rivers; and

» Funding for baseline water quality monitoring on the Lower Columbia River in
the early 1990’s.

The industry also funds a research organization, NCASI, for the purpose of providing
scientifically valid information on the environmental effects of the pulp and paper mills.
Relevant NCASI research is provided to federal and state environmental agencies.

NCASI is an independent, non-profit research institute that focuses on environmental
topics of interest to the pulp, paper, and forest products industry. NCASI was established
in 1943 by the pulp and paper industry to provide technical assistance for the industry’s
goal of lowering the ecological impact of its spent pulping liquors. Since then, NCASI is
recognized as the leading source of reliable data on environmental issues affecting

this industry.

For example, the NCASI long-term receiving water research for the Willamette River
was included in The Willamette River Basin Water Quality Data Summit in 2000, along
with agency research from DEQ, USGS, EPA, USFWS, and ODFW. This research was
also presented in at the Society of Environmental Toxicology and Chemistry Annual
Meeting, November 2004, Portland, OR.



PUBLICATIONS, PRESENTATIONS, AND MASTER’S THESES RELATED TO THE NCASI
LONG-TERM RECEIVING WATER STUDIES, INCLUDING THE WILLAMETTE R.

LTRWS Publications - Peer Reviewed Journal or Book

Thomas, J.F. 2005. How long should a long-term river study be? Journal of Freshwater Ecology
20:367-379.

Hall, T.J., Thomas, J.F., Fisher, R.P., and Borton, D.L. 2004. Status of a long-term industry funded in-
stream monitoring study to assess potential effluent effects in four U.S. receiving waters. In Borton,
D.L., Hall, T.I., Fisher, R.P., and Thomas, I.F., eds, Pulp and Paper Mill Effluent Environmental
Fate and Effects. DEStech Publications, Lancaster, PA, USA, pp 182-194.

Thomas, J.F., and Hall, T.J. 2004. Spatial-temporal relationships between river biota, chemistry and mill
effluent on Codorus Creek, Pennsylvania. In Borton, D.L., Hall, T.J., Fisher, R.P., and Thomas, J.F.,
eds, Pulp and Paper Mill Effluent Environmental Fate and Effects. DEStech Publications, Lancaster,
PA, USA, pp 220-231.

Landis, W.G., Bodensteiner, L.R., Obery, A.M., and Thomas, J.F. 2004. Ecological risk assessment as
the framework for the prediction, confirmation and management of the Codorus Creek Watershed. In
Borton, D.L., Hall, T.J., Fisher, R.P., and Thomas, J.F., eds, Pulp and Paper Mill Effluent
Environmental Fate and Effects. DEStech Publications, Lancaster, PA, USA, pp 232-243.

Hall, T.I., Arthurs, W.J., Borton, D.L., Erickson, C., Ikoma, J., and Streblow, W.R. 2004.
Characterization of a bleached kraft mill effluent discharging to Codorus Creek, Pennsylvania, as part
of a long-term monitoring study - chemical, biological and mesocosm measurements. In Borton,
D.L., Hall, T.J., Fisher, R.P., and Thomas, I.F., eds, Pulp and Paper Mill Effluent Environmental
Fate and Effects. DEStech Publications, Lancaster, PA, USA, pp 208-219.

Thomas, J.F., and Hall, T.J. 2004. Pattern analysis of fish communities upstream/downstream of pulp
and paper mill discharges on four U.S. receiving waters. In Borton, D.L., Hall, T.J., Fisher, R.P., and
Thomas, I.F., eds, Pulp and Paper Mill Effluent Environmental Fate and Effects. DEStech
Publications, Lancaster, PA, USA, pp 195-207.

Rodgers, J.H., and Thomas, J.F. 2004. Evaluations of the fate and effects of pulp and paper mill
effluents from a watershed multistressor perspective: Progress to date and future opportunities. In
Borton, D.L., Hall, T.J., Fisher, R.P., and Thomas, J.F., eds, Pulp and Paper Mill Effluent
Environmental Fate and Effects. DEStech Publications, Lancaster, PA, USA, pp 135-145.

Dudley, J.L., Arthurs, W., and Hall, T.J. 2001. A comparison of methods used to estimate river rock
surface areas. Journal of Freshwater Ecology 16:257-261.

Dudley, J.L., and Hall, T.J. 2001. Physical and chemical characteristics of Codorus Creek and Qil Creek
(York County, PA). The Pennsylvania Academy of Science 75:27-34.

Hall, T.J., and Miner, R.A. 1997. Integrated long-term receiving water study methodology development.
Water Science and Technology 35:315-320.

LTRWS Presentations — Conferences

Hall, T., and Arthurs, W. 2004. Pulp and paper mill nutrient contributions to receiving waters in relation
to biological effects at a watershed scale. Proceedings of the 31st Annual Aquatic Toxicity
Workshop: October 2004, Charlottetown, Prince Edward Island.

Thomas, J.F., and Hall, T.J. 2004. A comparison of the sensitivity of fish, benthic, and periphyton
multimetric indices with multivariate statistics to detect effects along a wadeable stream in
Pennsylvania. Society of Environmental Toxicology and Chemistry annual meeting, November
2004, Portland, OR.



Thomas, J.F., and Hall, T.J. 2004. A comparison of the sensitivity of multimetric indices with
multivariate statistics to detect effects along large rivers in Oregon. Society of Environmental
Toxicology and Chemistry annual meeting, November 2004, Portland, OR.

Thomas, J.F., and Hall, T.J. 2004. Site discrimination on rivers using boat versus backpack
electrofishing gear. American Fisheries Society annual meeting, August 2004, Madison, WI.

Thomas, J.F. 2004. How long should a long-term study be? 2004. North American Benthological
Society annual meeting, June 2004, Vancouver, BC.

Thomas, J.F., and Hall, T.J. 2004. Fish community patterns upstream and downstream of pulp and paper
mill discharges on four U.S. receiving waters. National Water Quality Monitoring Conference, May
2004, Chattanooga, TN.

Thomas, I.F., and Hall, T.J. 2003. A comparison of three relative risk model risk assessments. Society
of Environmental Toxicology and Chemistry annual meeting, November 2003, Austin, TX.

Thomas, J.F., and Hall, T.J. 2002. Turbidity on the Upper Willamette and Lower McKenzie Rivers from
1997 to 2001. Society of Environmental Toxicology and Chemistry annual meeting, November 2002,
Salt Lake City, UT.

Thomas, J.F., and Hall, T.J. 2002. Assessment of the effects of chironomidae taxonomic resolution on
site differentiation using multivariate analysis. North American Benthological Society annual
meeting, May-June 2002, Pittsburgh, PA.

Thomas, J.F., and Hall, T.J. 2002. Turbidity on the Upper Willamette and Lower McKenzie Rivers from
1997 to 2001. Presented at the Pacific Northwest Chapter of the Society of Environmental
Toxicology and Chemistry, May 2002, Portland, OR.

Thomas, J.F., Bodensteiner, L.R., Hall, T.J., Obery, A.M., and Landis, W.G. 2001. Confirmation of a
relative risk model ecological risk assessment using multivariate statistics. Society of Environmental
Toxicology and Chemistry annual meeting, November 2001, Baltimore, MD.

Hall, T.J. and Dudley, J.L. 2001. The effects of kraft mill effluent on periphyton and macroinvertebrates
in streamside mesocosm studies. Society of Environmental Toxicology and Chemistry annual
meeting, November 2001, Baltimore, MD.

Thomas, I.F., Obery, A.M., and Landis, W.G. 2001. Use of a relative risk model ecological risk
assessment as a predictive model for decision-making. Society of Environmental Toxicology and
Chemistry annual meeting, November 2001, Baltimore, MD.

Hall, T.J., Dudley, J.L., Fisher, R.P., and Borton D.L. 2001. A long-term monitoring study on the effects
of pulp and paper mill effluents. Water Environment Federation annual meeting, October 2001,
Atlanta, GA.

Dudley, J.L., and Hall, T.J. 2001. The effects of kraft mill effluent on periphyton in three receiving
waters. North American Benthological Society annual meeting, June 2001, LaCrosse, WI.

Hall, T.J., Dudley, J.L., Fisher, R.P., and Borton, D.L. 2000. Monitoring parameters and examples of
initial water quality, effluent quality, and biological characterizations for four long-term receiving
water study locations in the U.S. Report 417. Proceedings, 4th International Conference on
Environmental Impacts of the Pulp and Paper Industry, June 2000, Helsinki, Finland.

Hall, T.J. 2000. Long-term study of Upper Willamette and McKenzie. Willamette River Basin Water
Quality Data Summit, Corvallis, OR.

Hall, T.J., Dudley, J.L., Fisher, R.P., and Borton, D.L. 1999. Integrated long-term receiving water
studies: Site selection and a description of the selected study sites. TAPPI International
Environmental Conference, April 1999, Nashville, TN.

Dudley, J.D., and Hall, T.J. 1999. Impacts of pulping effluents in the aquatic environment. North
American Benthological Society annual meeting, May 1999, Duluth, MN.



LTRWS Related Technical Bulletins

The effects of a bleached kraft mill effluent on periphyton and macroinvertebrates in a streamside
mesocosm study — Willamette River, Oregon. 2005. NCASI Technical Bulletin No. 899.

Long-term receiving water study data compendium: September 2002 to August 2003. 2005. NCASI
Technical Bulletin No. 897.

Long-term receiving water study: Codorus Creek water quality assessment 1997 to 2003. 2005. NCASI
Technical Bulletin No. 896.

Long-term receiving water study data compendium: September 2001 to August 2002. 2004. NCASI
Technical Bulletin No. 891.

A quantitative approach to assessing the length of long-term river studies. 2004. NCASI Technical
Bulletin No. 890.

The effects of a bleached kraft mill effluent on periphyton and macroinvertebrates in a streamside
mesocosm study - Leaf River, Mississippi. 2004. NCASI Technical Bulletin No. 889.

Review and evaluation of EPA ambient water quality criteria for nutrients in rivers and streams. 2004.
NCASI Technical Bulletin No. 888.

Biocriteria: Summary and evaluation of the current state programs, 2004. 2004. NCASI Technical
Bulletin No. 881.

An evaluation of habitat assessment methods for determining gradients on rivers using long-term
receiving water study data from Codorus Creek, Pennsylvania. 2004. NCASI Technical Bulletin No.
880.

Long-term receiving water study data compendium: September 2000 to August 2001. 2003. NCASI
Technical Bulletin No. 868.

Integration of a relative risk multi-stressor risk assessment with the NCASI long-term receiving water
studies to assess effluent effects at the watershed level, Leaf River, Mississippi. 2003. NCASI
Technical Bulletin No. 867.

Long-term receiving water study data compendium: September 1999 to August 2000. 2003. NCASI
Technical Bulletin No. 856.

Turbidity: A literature review on the biological effects of turbidity on aquatic organisms and an
assessment of turbidity in two long-term receiving water studies in Oregon. 2002. NCASI Technical
Bulletin No. 846.

Long-term receiving water study data compendium: August 1998 to September 1999. 2002. NCASI
Technical Bulletin No. 843.

Integrated long-term receiving water studies: Site selection process and a description of the Selected study
sites. 2002. NCASI Technical Bulletin No. 842.

A compendium of field methods used in NCASI long-term receiving water studies. 2002. NCASI
Technical Bulletin No. 841.

Evaluation of aquatic nutrient criteria development. 2001. NCASI Technical Bulletin No. 834.

Evaluation of nutrient criteria and response variables based upon the NCASI long-term receiving water
study experience. 2001. NCASI Technical Bulletin No. 833.

The effects of a bleached kraft mill effluent on periphyton and macroinvertebrates in streamside
mesocosm studies. 2001. NCASI Technical Bulletin No. 829.

The effects of an unbleached kraft mill effluent on periphyton and macroinvertebrates in streamside
mesocosm studies. 2001. NCASI Technical Bulletin No. 828.



A synopsis of recent studies on the impacts of pulping effluents in the aquatic environment. 1998.
NCASI Technical Bulletin No. 757.

A compendium of stream and river monitoring methods. 1998. NCASI Technical Bulletin No. 752.

LTRWS Publications Related to WWU Research Agreement

Luxon, M., and Landis, W.G. 2005. Application of the relative risk model to the Upper Willamette River
and Lower McKenzie River, Oregon. In Landis, W.G., editor, Regional Scale Ecological Risk
Assessment: Using the Relative Risk Model. CRC Lewis Press, Boca Raton, FL, pp 91-118.

Obery, A.M., Thomas, J.F., and Landis, W.G. 2005. Codorus Creek watershed: A regional ecological
risk assessment with field confirmation of the risk patterns. In Landis, W.G., editor, Regional Scale
Ecological Risk Assessment: Using the Relative Risk Model. CRC Lewis Press, Boca Raton, FL, pp
119-142.

Thomas, J.F. 2005. Codorus Creek: Use of the relative risk model ecological risk assessment as a
predictive model for decision making. In Landis, W.G., editor, Regional Scale Ecological Risk
Assessment: Using the Relative Risk Model. CRC Lewis Press, Boca Raton, FL, pp 143-158.

Obery, A.M., and Landis, W.G. 2002. A regional multiple stressor risk assessment of the Codorus Creek
watershed applying the relative risk model. Human and Ecological Risk Assessment 8:405-428.

Landis, W.G., Luxon, M., and Bodensteiner, L.R. 2000. Design of a relative rank method regional-scale
risk assessment with confirmational sampling for the Willamette and McKenzie Rivers, Oregon. In
Price, F.T., Brix, K.V, and Lane, N.K., eds, Ninth Symposium on Environmental Toxicology and Risk
Assessment: Recent Achievements in Environmental Fate and Transport, ASTM STP1381 American
Society for Testing and Materials, West Conshohocken, PA, pp 67-88.

LTRWS Master’s Theses Related to WWU Research Agreement

Thomas, J. 2001. An evaluation of a relative risk model ecological risk assessment in predictive
sustainability modeling. Western Washington University, Bellingham, WA.

Luxon, M. 2000. Application of the relative risk model for regional ecological risk assessment to the
Upper Willamette and Lower McKenzie Rivers, Oregon. Western Washington University,
Bellingham, WA.

Obery, A.M. 2000. A regional multiple stressor risk assessment of the Codorus Creek Watershed
applying the relative risk model. Western Washington University, Bellingham, WA.

LTRWS Presentations Related to WWU Research Agreement

Obery, A.M., and Landis, W.G. 2000. Application of the relative risk model for Codorus Creek
watershed relative ecological risk assessment: an approach for multiple stressors. 21st Annual
Meeting of the Society of Environmental Toxicology and Chemistry, November 11-16, 2000,
Nashville, TN.

Landis, W.G., Obery, A.M., Thomas, J.F., and Walker, R. 2000. Landscape Toxicology and the
Development of Regional Risk Assessment. 21st Annual Meeting of the Society of Environmental
Toxicology and Chemistry, November [1-16, 2000, Nashville, TN.

Landis, W.G. Luxon, M., Obery, A., Bodensteiner, L., and McLaughlin, J.F. 2000. Development of a
Relative Risk Methodology for Multiple Stressors at Regional Scales. International Association for
Landscape Ecology Annual Meeting, April 16-19, 2000, Ft. Lauderdale, FL.



Luxon, M.A., and Landis, W.G. 2000. Development and utility of the relative risk model in the
assessment and management of freshwater systems. Tenth ASTM Symposium Environmental
Toxicology and Risk Assessment: Science, Policy and Standardization-Implications for
Environmental Decisions. April 10-12, 2000, Toronto, Canada.

Pfingst, A.J., and Landis, W.G. 2004. Conceptual model development for a multiple stressor landscape
scale ecological risk assessment for the Androscoggin River, Maine. 25" Annual Meeting of the
Society of Environmental Toxicology and Chemistry, November 14-18, 2004, Portland, OR.



NWPPA REMARKS
ENVIRONMENTAL QUALITY COMMISSION
DECEMBER 23, 2005
OREGON PROPOSED TURBIDITY RULES

Good Morning. My name is Llewellyn Matthews and I am the Executive Director of the
Northwest Pulp and Paper Association. I am here with several other individuals
representing the pulp and paper industry. Thank you for allowing us time on the agenda
today. I am here to do to things:

« to defend the DEQ’s proposed turbidity rules; and

+ to defend the DEQ’s use of the Receipts Authority provision enacted by the

Legislature.

Both of these matters have been controversial. Both have been misrepresented. The
scurrilous charges that NWPPA funding of DEQ’s scientific review in any way affected
the department’s decision-making are false. I would like to make a few remarks about

what the proposed rules do and then the role of the Receipts Authority.

What the Proposal Does

The proposed rules, if adopted by the EQC, will be 40% more stringent than the
standards adopted by the next most stringent group of states. Let me repeat that. The
proposed rules will be 40% more stringent than the most stringent approaches adopted
by other states. The states that currently have the most stringent standards are based on a

value of 5 NTU.

DEQ’s proposal sets a value of 3 NTU above background for Oregon point sources. The
DEQ staff had the same the same scientific information as the other states — it is
commonly available — but chose an extra measure of conservatism in light of the fact that
Oregon rivers and streams run quite clear in the summer. NWPPA would have preferred
a standard more in accord with other states, such as Washington and Idaho, that are based
on 5 NTU. However, DEQ has a rationale basis for its proposal and it deserves support.

We intend to abide by it. The opponents to the rule have had three years and many



invitations to produce technical information supporting a different standard and have not
done so. Instead they are now resorting to unfair attacks on the department and
generating misleading and factually incorrect statements that have been widely reported

in the press.

The main reason NWPPA supported DEQ’s plan to update its turbidity rules is that the
old rules, developed three decades ago, lacked the elements needed to be implemented in
NPDES permits for point sources. DEQ generally did not include turbidity as a permit
limitation because the old rules’ deficiencies made implementation vague and uncertain.
The few instances where DEQ tried to apply the old, out-of-date rules into modern
NPDES permits led us to realize this situation is a recipe for litigation. The old rules
were developed with in-stream construction and non-point sources in mind. To update
them for NPDES permits, specific additional elements are needed to address compliance,
averaging times, type of monitors and other technical matters. It is totally erroneous to
claim that the rule is a quote “loosening of standards” unquote. To put it simply, the old
rules were based on Jackson Candle Turbidimeter, which could not accurately measure
below 25 NTU. Point sources were not regulated simply because their very low turbidity
could not be measured for compliance purposes. Marv Lewallen will speak to this a bit
more in a few minutes. The proposed rules close the gap. The proposed rules are finally

aligned with modern science and can be applied effectively in NPDES permits.

I would like to say a few words about:

The role of science and funding (Receipts Authority)

Good science is the cornerstone of effective environmental regulation. Without good
science, or the means to obtain it, our state environmental regulations run the risk of
being ineffective and failing to protect environmental values. Alternately, they could
result in unnecessary costs on the regulated community, without benefit. Neither
outcome is in the public interest or of benefit to the environment. NWPPA’s position is
very simple: if our industry triggers the need for additional costs for science, we should
step forward when asked to fund scientific data, rather than divert these costs to the

taxpayers.



In regard to the turbidity rules, the DEQ asked our industry to provide funding under the
receipts authority, a device created for the legislature for this purpose. While the receipts
authority contract did not limit DEQ’s use of the funds, we understood the funds would
be used for a technical staff person for one year to conduct a scientific review. When that
phase of the effort was concluded, DEQ had only billed us for $100,000 of the potential
$120,000 allowed in the contract. NWPPA continues to support the receipts authority
provision and remains willing to pay the full amount if DEQ needs this for a peer review

of the technical support document.

“Receipts authority” is modern approach, created by the legislature in 2001, to
standardize a long-standing practice of the regulated industries to pay for some of the
costs related to their regulation. Since its creation, DEQ has used the receipts authority
for a variety purposes, and other Oregon agencies have adopted similar approaches. The
critics of the receipts authority are raising nothing more than a red herring. With or
without the receipts authority provision, our industry would have responded to the DEQ’s
request for funding, just as we have always done and just as we anticipate doing in the
future. In the past ten years, pulp and paper funding has been used for such purposes as
baseline data gathering for the Columbia River, long-term receiving water studies for the
Willamette River, and long-term temperature monitoring on both the Willamette and the
Columbia rivers. In addition, we make a wide variety of industry research available for

the record. Some of these are listed in the materials submitted to you today.

Industry supports good science

NWPPA and its sister organization, NCASI (the national environmental research arm of
the pulp and paper industry), are proud of an over 70-year history of contributing
scientific knowledge in Oregon’s evolving effort to address water quality. The industry
also makes similar contributions in other states and at the national level. The pulp and
paper industry has long recognized the need to reduce the ecological effects of our
manufacturing and the need to stay current with new and emerging scientific knowledge.

We employ state of the art scientific methods and seek peer review of our work. We are



committed to continuous improvement through research. We are committed to

compliance with our permits.

In conclusion, two things:

First, we urge you to support the proposed rules when they comes to you for your
approval. Although the DEQ’s proposed turbidity rules are more stringent than we would
like and are more stringent than other states — we defend the process DEQ has used

because it is based on credible science.

Secondly, we urge you to correct the misrepresentations made by critics about the DEQ’s
objectivity. Receipts authority provides a transparent tool for DEQ to fund regulatory
research with money from the regulated community rather than from Oregon taxpayers
or, worse, to proceed with a lack of science. Receipts policy is prudent, appropriate and

this commission should make that clear.

Thank you.

Llewellyn Matthews

NWPPA

1300 114™ Avenue SE, Suite 200
Bellevue, WA 98004

425 455-1323

llewellyn@nwpulpandpaper.org

Kathryn VanNatta
NWPPA

2191 SE Oak Crest Drive
Hillsboro, OR 97123
503 844-9540

kathryn@nwpulpandpaper.org
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Good morning Mr. Chairman, Commissioners and Director Hallock,

My name is Kathleen Feehan and I am a Water Quality Policy Analyst for the
Confederated Tribes of the Umatilla Indian Reservation (CTUIR). I address you this
morning on behalf of Eric Quaempts, the Director of the Department of Natural
Resources. The Director regrets that he could not be here in person this morning.

In the past the Umatilla Tribes have enjoyed an excellent and productive relationship
with DEQ and the State of Oregon. We highly value these important relationships
because the Tribe is a member, not an abstraction, of the Oregon community. Over the
past three years many representatives of the Umatilla tribal government have spoken to
the Commission and to Director Hallock requesting your action and DEQ’s action to
protect the health of tribal people by choosing water quality criteria for toxic chemicals
that protect the heath of people who eat fish from Oregon waters. The tribe raised their
objections over DEQ’s toxic criteria after careful consideration because it is the
responsibility of the tribal government to protect the health of the people it represents.
We also believe it is the responsibility of Oregon’s government to protect all Oregonians;
this includes tribal people when the matter is within Oregon’s jurisdiction.

The Umatilla tribes have asked for DEQ’s help because DEQ’s toxic water quality
criteria will not protect the health of Oregonians, including CTUIR members, who eat
more than two fish meals per month. This problem is not esoteric or abstract in what it
means to the members of the Umatilla tribes. DEQ has acknowledged that the
Department understands that their toxic criteria will exclude the vast majority of tribal
people from protection. In October the tribe’s Board of Trustees was deeply disappointed
to learn that our efforts to sway DEQ’s decision to exclude active fish consumers from
protection in Oregon’s toxic criteria had failed.

The tribe strongly objected to the proposed toxic criteria and now objects to their
approval by the Environmental Protection Agency. The DEQ and the Environmental
Quality Commission are knowingiy excluding tribal members and all active fish
consumers from protection under Oregon’s water quality criteria for toxic pollutants.

The toxic criteria are not, as has been suggested, a matter of protecting “special
populations” verses the general public in Oregon. This is a matter of Oregon choosing
toxic criteria that do not support the designated use of fishing. This is a matter of Oregon
choosing not to protect the health of Oregonians who eat more than two meals of fish per



month. This is a matter of DEQ choosing to ignore the risk to the health of Oregon
children and mothers from toxic pollution.’

For three years the tribe has tried to engage DEQ in a government-to-government effort
to create a cooperative resolution to this problem. Nonetheless, DEQ has decided to
delay protecting the health of fish consumers and tribal people until at least 2008. Such a
decision only delays the discussion with municipalities and industry that is needed now to
protect at risk Oregon families who eat fish. If it is sensible to protect the health of
Oregon fish consumers in 2008 we are left to wonder why it is not sensible to protect the
health of Oregon fish consumers now.

When we were last before you, we asked to have the opportunity to present to the
Commission the results of an independent scientific panel’s review of the threat to
CTUIR members, and to other Oregonians, of the fish consumption rate used in DEQ’s
toxic criteria. Because this expert panel is doing their work strictly as volunteers, we
have not yet seen the results and the work product is months past due. Though we have
no control over that, I apologize to you for the delay. When that report is finalized if you
so desire we will present it to you and will be happy to provide copies of the report.

The tribe will continue to work to protect the health of their tribal members and all fish
eating Oregonians. The Governor’s Oregon Principles state that “Oregon is a place
where we value taking care of those who are the most vulnerable, including children, and
seniors.” We hope that in the near future that protection will be extended to
demonstrably vulnerable tribal people and other members of the Oregon community who
actively eat Oregon fish.

' U.S. Environmental Protection Agency. Methodology for Deriving Ambient Water Quality Criteria for the
Protection of Human Health (2000). Office of Water, Office of Science and Technology. EPA-822-B-00-
004. p. 4-29, 4-30.
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State of Oregon

Department of Environmental Quality Memorandum
Date: December 9, 2005
To: Environmental Quality Commission
From: Cat Skaar
DEQ Director's Office
Subject: Additional materials: December meeting and October public forum

I have enclosed 3 more items for your review.

Transcription of October 21, 2005, public forum - Per Judy’s request, the public forum of the last
EQC meeting is transcribed and printed for your review.

Item A — Minutes from the October 21, 2005, EQC meeting is included here as well. Please add
this under the “A” tab in the notebook sent out last week.

Item E — Rule Adoption: Renewal of 1200-C NPDES Stormwater Permit staff report. Please
add this under the “E” tab in the notebook sent out last week.

Item G - Pollution Control Facility Tax Credit (Amendment). This staff report was sent to you in
the notebook last week. This enclosure is an amendment to that report.

This completes the December meeting materials that you can expect prior to the meeting. As per our
norm, you will receive the Director’s Dialogue and the Umatilla Chemical Weapons Facility
update in your white folders when you arrive at the meeting December 22.



Thursday, December 22-23, 2005

Internal Working EQC Agenda—DRAFT version 11/30/05

Portland, OR

Thursday, December 22

Time ltem Topic : Presenter
9:00 a.m. A | Approval of Minutes from October 21, 2005, EQC
(15 min.) meeting
9:15 a.m. B | Contested Case: Gay Wescott Anne Price, Susan Greco
(60 min.) Lynne Perry
10:15 a.m. C | UMCDF Update Dennis Murphey
(30 min.)
10:45 a.m. Break
(15 min.)
11:00 a.m. D | Governor Kulongoski comments
(15 min.)
11:15 a.m. Executive Session
(45 min.)
Noon Chair Reeve Farewell Luncheon
(90 min.)
1:30 p.m. E | Action Item: Rule adoption—Renewal of 1200-C Lauri Aunan
(60 min.) NPDES Stormwater Permit Annette Liebe
2:30 p.m. F | Action Item: Temporary Rule Adoption—Oregon Andy Ginsburg
(60 min.) Low Emission Vehicle Rules Dave Nordberg
3:30 p.m. Adjourn
(15 min.)
Friday, December 23

Time Item Topic Presenter
8:30 a.m. G | Action Item: Pollution Control Facility Tax Credits Sally Puent
(60 min.) Maggie Vandehey
9:30 a.m. H | Public Forum
(60 min)
10:30 a.m. Break
(15 min.)
10:45 a.m. I Director’s Dialogue Stephanie Hallock
(30 min.)
11:15 a.m. J | Commissioner reports
(15 min.)
11:30 a.m. Adjourn




Environmental Quality Commission Meeting
December 22-23, 2005
DEQ Headquarters — Room 3A

Thursday, December 22 — regular meeting begins at 9:00 a.m.

A. Approval of Minutes from October 21, 2005
The Commission will review, amend if necessary, and approve draft minutes of the

October 21, 2005, Commission meeting.

B. Contested Case: LQ/T-NWR-02-094 in the Matter of Cynthia Wescott (formerly
known as Cynthia Gay)
The Commission will consider a contested case in which Cynthia Wescott (formerly
known as Cynthia Gay) appealed the order which assessed a $6,072 penalty for four
violations of the Department of Environmental Quality (DEQ) underground storage tank
regulations.
Anne Price and Susan Greco, DEQ Office of Compliance and Enforcement; Lynne Perry,
Oregon Department of Justice

Item C was cancelled

D. Informational Item: Update on the Status of the Umatilla Chemical Agent Disposal
Facility
Dennis Murphey, DEQ Chemical Demilitarization Program Administrator, will give an
update on the status of recent activities at the Umatilla Chemical Agent Disposal Facility
(UMCDF). In August 2004, the Commission gave approval to start chemical weapon
destruction at UMCDF and DEQ's Chemical Demilitarization Program continues close
oversight of work at the facility.

E. Rule Adoption: Water Quality — Renewal of National Pollutant Discharge
Elimination System General Permit #1200-C for Storm Water Runoff from
Construction Activities
The Department proposes the EQC adopt the renewal of National Pollutant Discharge
Elimination System (NPDES) General Permit #1200-C for stormwater runoff from
construction activities that disturb one acre or more of land. The existing 1200-C permit
will expire on December 31, 2005 and must be renewed so that new construction or
development activities can be authorized.

Lauri Aunan and Annette Liebe, DEQ Water Quality Division

! This agenda and the staff reports for this meeting can be viewed and printed from DEQ’s web site at
http://www.deq.state.or.us/about/ege/eqge.htm.

As of 12/22/2005 2:20 PM



*Temporary Rule Adoption—Oregon Low Emission Vehicle Rules

DEQ will recommend that the EQC adopt temporary rules to require new light and
medium-duty passenger vehicles sold in Oregon meet California motor vehicle emission
standards. Adopting temporary rules now would preserve Oregon’s opportunity to adopt
the California standards for the 2009 model year as requested by Governor Kulongoski.
Andy Ginsburg and Dave Nordberg, DEQ Air Quality Division

Friday, December 23 — regular meeting begins at 9:30 a.m.

Prior to regular session, the Commission will hold an Executive Session to consult with counsel
concerning legal rights and duties regarding current and potential litigation against the DEQ”.
Only representatives of the media may attend, and media representatives may not report on any
deliberations during the session.

G.

Action Item: Pollution Control Facility Tax Credits

DEQ will present its analyses and recommendations regarding Pollution Control Facilities
Tax Credits.

Sally Puent and Maggie Vandehey, DEQ Management Services Division

Public Forum

The Commission will break the meeting to provide members of the public an opportunity
to speak to the Commission on environmental issues not part of the agenda for this
meeting. Individuals wishing to speak to the Commission must sign a request form at the
meeting and limit presentations to five minutes. The Commission may discontinue public
forum after a reasonable time if a large number of speakers wish to appear. In accordance
with ORS 183.335(13), no comments may be presented on Rule Adoption items for which
public comment periods have closed.

Director’s Dialogue
Stephanie Hallock, DEQ Director, will discuss current events and issues involving the

Department and the state with Commissioners.

Commissioners’ Reports

Future Environmental Quality Commission meeting dates for 2006 include:
March 2-3 April 27-28  June 22-23  August 10-11
October 5-6 December 14-15

% This executive session will be held pursuant to ORS 192.660(1)(h).

As of 12/22/2005 2:20 PM



Agenda Notes

*Rule Adoptions: Hearings have been held on Rule Adoption items and public comment periods
have closed. In accordance with ORS 183.335(14), no comments may be presented by any party
to either the Commission or Department on these items at any time during this meeting.

Staff Reports: Staff reports for each item on this agenda can be viewed and printed from DEQ’s
web site at http://www.deq.state.or.us/about/eqc/eqe.htm. To request a particular staff report be
sent to you in the mail, contact Day Marshall in the Director's Office of the Department of
Environmental Quality, 811 SW Sixth Avenue, Portland, Oregon 97204; telephone 503-229-5990,
toll-free 1-800-452-4011 extension 5990, or 503-229-6993 (TTY). Please specify the agenda item
letter when requesting reports. If special physical, language or other accommodations are needed
for this meeting, please advise Ms. Marshall as soon as possible, but at least 48 hours in advance of
the meeting.

Public Forum: The Commission will break the meeting during the morning of Friday, December
23 to provide members of the public an opportunity to speak to the Commission on environmental
issues not part of the agenda for this meeting. Individuals wishing to speak to the Commission
must sign a request form at the meeting and limit presentations to five minutes. The Commission
may discontinue public forum after a reasonable time if a large number of speakers wish to appear.
In accordance with ORS 183.335(13), no comments may be presented on Rule Adoption items for
which public comment periods have closed.

Note: Because of the uncertain length of time needed for each agenda item, the Commission may
hear any item at any time during the meeting. If a specific time is indicated for an agenda item, an
effort will be made to consider that item as close to that time as possible. However, scheduled
times may be modified if participants agree. Those wishing to hear discussion of an item should
arrive at the beginning of the meeting to avoid missing the item.

As of 12/22/2005 2:20 PM
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O re On Department of Environmental Quality
' 811 SW Sixth Avenue.
Theodore R. Kulongoski, Governor Porﬂand’ OR 97204-1390

503-229-5696
TTY 503-229-6993

March 16, 2006

Via Certified and U.S. Mail

James F. Evans
Attorney at Law

200 S. W. Carey Lane
Portland, OR 97219

RE:  Final Order
Cynthia Westcott (formerly Cynthia Gay)
OAH Case No. 11905
DEQ Case No. LQ/T-NWR-02-094

On January 25th, 2006, the Environmental Quality Commission issued a Final Order in the above-
referenced case incorporating the Proposed Order issued on February 22, 2005, by Administrative
Law J udge Elmore Leonard. The Final Order referenced an incorrect DEQ case number WQ/QS-
ER-04-071. The correct case number is L.Q/T-NWR-02-094.

If you have any questions, please call Deborah Nesbit at DEQ's Ofﬂce of Compliance and
Enforcement in Portland, (503) 229-5340.

Sincerely,
Cat Skaar

Assistant to the Commission

ce! Business Office, DEQ
Susan Greco, OCE, OD, DEQ
Land Quality Division DEQ
Deborah Nesbit, DEQ
Lynne Perry, DOJ

DEQ1 &



Ore On Department of Environmental Quality
811 SW Sixth Avenue

, Portland, OR 97204-1390

Theodore R. Kulongoski, Governor 503-229-5696

TTY 503-229-6993

February 7, 2006

Via Certified and U.S. Mail

James F. Evans
Attorney at Law

200 S. W. Carey Lane
Portland, OR 97219

RE:  Final Order
Cynthia Westcott (formerly Cynthia Gay)
OAH Case No. 11905
DEQ Case No. LQ/T-NWR-02-094

On January 25th, 2006, the Environmental Quality Commission issued the attached Final Order in
Case Number LQ/T-NWR-02-094, which found that you are liable for a civil penalty of $6,072 to
be paid to the State of Oregon. As noted at the bottom of the order, you have 60 days to appeal the
decision to the Oregon Court of Appeals. Regardless of whether you decide to appeal, the penalty is
due and payable 10 days after the date of this letter, pursuant to Oregon Revised Statute (ORS)
183.090. Even if you decide to appeal the order, you are required to pay the penalty.

Please immediately send a check or money order in the amount of $6,072 made payable to "State
Treasurer, State of Oregon," to the Business Office, Department of Environmental Quality, 811
S.W. Sixth Avenue, Portland, Oregon 97204.

If we do not receive payment in full by February 17, 2006, we will file the Final Order with the
appropriate counties, thereby placing a lien on any property you own within Oregon. We will also
refer the Final Order 1o the Department of Revenue and/or a private collection agency for collection,
pursuant to ORS 293.231. Statutory interest on judgments is nine percent per annum.

If you have any questions, please call Deborah Nesbit at DEQ's Office of Compliance and
Enforcement in Portland, (503) 229-5340.

Sincerely,

W

Cat Skaar
Assistant to the Commission

cC: Business Office, DEQ
Susan Greco, OCE, OD, DEQ

pEQ1
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Land Quality Division DEQ
Deborah Nesbit, DEQ
Lynne Perry, DOJ



'BEFORE THE ENVIRONMENTAL QUALITY COMMISSION

OF THE STATE OF OREGON
In the Matter of ) -
) Final Contested Case
Cynthia Wescott (formerly known ) Hearing Order
as Cynthia Gay) )
) No, WQ/OS-ER-04-071
Petitioner )

1

On December 22, 2005, the Environmental Quality Commission considered
Cynthia Wescott’s petition for review of the Proposed Order issued by Administrative
Law Judge Stephen H. Elmore on February 22, 2005 and incorporated herein as
Attachment A. The Commission considered the exceptions and briefs submitted by
James F. Evans and the briefs submitted on behalf of the Department of Environmental
Quality by Susan Greco, Environmental Law Specialist and Lynne Perry, Assistant
Attorney General. The Commission also considered oral arguments presented by
Mr. Evans, Ms. Greco and Ms. Perry.

The Commission denies the Petitioner’s requests for a remand or rehearing, and
for appointment of a new Administrative Law Judge, and affirms the Proposed Order of
the Administrative Law Judge in all respects. The Proposed order is hereby incorporated
by reference into this Final/Contested Case Order.

Dated this &— %Zy of January 2006.

Al i0se (i 2och
Stephanie Hallock, Director
Department of Environmental Quality
On behalf of the

Environmental Quality Commission

Notice of Appeal Rights

RIGHT TO JUDICIAL REVIEW: You have the right to appeal this Order to the Oregon
Court of Appeals pursuant to ORS 183.482. To appeal you must file a petition for
judicial review with the Court of Appeals within 60 days from the day this Order was
served on you. If this Order was personally delivered to you, the date of service is the
day you received the Order. If this Order was mailed to you, the date of service is the
day it was mailed, not the day you received it. If you do not file a petition for judicial
review within the 60-day time period, you will lose your right to appeal.

Attachment A
GENO9687



BEFORE THE OFFICE OF ADMINISTRATIVE HEARINGS
STATE OF OREGON
for the
DEPARTMEN T OF ENVIRONMENTAL QUALITY

IN THE MATTER OF THE PROPOSED ) ORDER ON MOTION FOR
ASSESSMENT OF CIVIL PENALTY ) . RULING ON LEGAL ISSUE AND
) PROPOSED AND FINAL ORDER'
CYNTHIA WESCOTT )] _ :
(formerly Cynthia Gay), } OAH Case No. 119055
Respondent ) Dept. Case No. LQ/T-NWR-02-094

BISTORY OF THE CASE

. The Department of Environmental Quality issued a Notice of Violation, Department Order,
and Assessment of Civil Penalty June 24, 2002; and served it on the Respondent, Cynthia Wescott
(then Cynthia Gay). Ms. Wescott filed her Request for Hearing and Answer July 15, 2002,
admitting all factual allegations of the Notice except the allegation that a Ralph Hatley was the
lessee of the subject property, denying the four alleged violations, and raising as an a,fﬁnnatlve
-defense that the tank at issue was a “farm tank” and thus exempt under ORS 466 710(1)! from
" regulation a§ an underground storage tank.

. The Department filed a Motion for Ruling on Legal Issues December 18, 2003. Ms. Wescott
filed her response and her own Motion for Ruling on Legal Issues January 20, 2004. By order issued
January 28, 2004, I denied Ms. Wescott’s mot_mn and granted the Department’s motion, holdmg that ‘

the tank in question was not a “farm tank.”

A hearing was scheduled for Februa:ry 18, 2004, at the Department’s office in Portland.
Ms. Wescott did not appear for the hearing. Ralph Hatley appeared, indicated that Ms. Wescott
had appointed him to represent her, provided a Power of Attomey to that effect, and confirmed that
he was not licensed to practice law in Oregon. According to the provisions of ORS 183.457(2)(b),
a person cannot be represented by an authorized representative unless the agency “allows, by rule,
authorized representatives to appear on behalf of such participants in the type of contested case
hearing being conducted.” The record included no evidence that the Department had adopted such
a rule, so the hearing was cancelied because of Ms. Wescott’s failure to appear for the hearing. -
The Department then issued a Final Order February 18, 2004.

Ms. Wescoft, through her attorney, J ames F. Evans, then filed a Petition for Rehearing
and/or Reconsideration and Stay of Enforcement March 31, 2004. By letter issued May 26,

' “ORS 466.706 to 466.882 and 466.994 shall not apply to e:
L} Farm or residential tank of 1,100 gallons or less capacity used for storing motor fuel for

. noncommercial purposes.”

00078
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2004, the Department demed the request for rehearing, but agreed to reconsider its February 18,
2004, Final Order and stay collection pending the reconsideration. The Department referred the
matter to the Office of Administrative Hearings December 1, 2004, for a contested case hearing.
By Notice of Hearing issued January 20, 2005, the Office of Administrative Hearings set the
matter for hearing February 28, 2005, The Department filed a Motion for Ruling on Legal Issues
January 28, 2005, serving Ms. Wescott through her attorney at his record address.”?

By ex parte letter received at the Office of Administrative Hearings February 4, 2005,
Mr. Evans sought assignment of a new administrative law judge and a reset of the scheduled
hearing date. By letter issued February 7, 2005, the Chief Administrative Law Judge denied the
request for reassignment. Ithen contacted Mr. Evans and the Department’s representative by
telephone February 8, 2005, to discuss Mr. Evans’s reset request. Mr. Evans had not yet received
the Chief ALJ’s letter denying his request for a new ALJ, so he did not choose to participate.. That
same day M. Evans filed a letter seeking the Chief ALJ’s reconsideration of his request for a new
ALJ. The Chief ALJ again denied the request by letter issued February 10, 2005.

By ex parte telephone call to me February 14, 2005, Mr, Evans renewed his recusal request
to me, and I also denied it. Mr. Evans also sought an extension of time to respond to the
Department’s Motion for Ruling on Legal Issues. I attempted to contact the Department’s
representative, but she was not ava;tlabie until February 17, 2005, so I did not address Mr. Evans’s
request for an extension of time.> I forwarded to the Department’s representative an e-mail setting
forth the gist of the ex parfe communication from Mr. Evans, and notified her that we would discuss
Mr. Evans’s request for an extension of time and for a reset February 17, 2005. I conducted a brief
prehearing conference February 17, 2005, with Mr. Evans and the Department’s representative
participating. Mr. Evans argued his request for an extension of time, noting that he had not actually
received the Department’s motion until nearly two weeks after it had been mailed because his
address had changed. He had not notified the Departmerit of the address change until afterward. 1
denied the request, since Mr. Evans héld sele control over his address and the Department’s
knowledge of it. T also denied the request for a reset of the hearing, because the hearing notice had
been mailed January 20, 2005, Mr. Evans had not sought a reset for more than two weeks, and his
request set forth no good cause for the reset. -

The sole pending issue is the Department’s Motion for Ruling on Legal Issues. Ms. Wescott’s
original answer admitted to all factual allegations except Mr. Hatley’s alleged lessee status, and the
Department in its motion stipulates that Mr. Hatley.is not the lessee of the subject property. The sole
affirmative defense raised by Ms. Wescott is thdt the tank at 1ssue was a “farm tank,” and therefore
excluded from the enforcement sought. That issue was addressed by my January 28, 2004, order
granting the Department’s December 18, 2003, Motion for Ruling én Legal Issues and holding that the
subject underground storage tank was not a “farm tank.”

. ? The cover letter included with the motion indicated that Mr. Evans had until “February 14, 2004, to
respond to the motion. The year obviously was incorrect, but the day also was incorrect. The
Department’s motion was mailed January 28, 2005, so the response deadime was February 11, 2005, See,

OAR 137-003-0580(2), -0520(8).

? I suggested that, in the ensuing three days, Mr. Evans diligently work to prepare his response. Nothing
was submitted by February 17, and nothing has been received since.

00079
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Ms. Wescott has not responded to the Department’s motion. The motion’s factual allegations
are well-supported by its accompanying affidavits and the record as a whole, and therefore are
established as true. See, OAR 137-003-0580(10). Therefore, no genuine issue as to any material
fact exists in this case. The legal conclusions argued in the Department’s motion are the sole
conclusions that could be reached in light of the unrebutted facts established.* The Department
therefore is entitled to a judgment as a matter of law. The Department’s motion is granted, and its
ﬁndlngs and conclusions are adopted here in their entirety.

FINDINGS OF FACT
The Department’s Findings of Fact are adopted in their entirety.
CONCLUSION OF LAW
The Department’s Conclusions of Law are adopted in their entirety.
' ORDER

The Department’s Motion for Ruling on Legal Issues is granted. I therefore propose_ that
the Department’s Notice of Violation, Department Order, and Assessment of Civil Penalty issued
June 24, 2002, be affirmed. :

Stephen ¥, Elmofe, Admiqjstrativ¢ Law Judge
- Office of Administrative Hearings

MAILING AND ISSUANCE DATE: ‘4"&&)&&9\, el E)Ltﬁ

hal

* The Department did not seek a civil penalty for certain of the violations aﬂeged. Hence, the only
potential unaddressed legal issue would be whether Ms. Wescott’s civil penalty should be greater than
that to which the civil penalty formula otherwise unerringly leads.

00060
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APPEAL RIGHTS

If you are not satisfied with this decision, you have the right to have the decision reviewed by the
Oregon Environmental Quality Commission. To have the decision reviewed, you must file a
"Petition for Review" within 30 days of the date this order is served on you as provided in
Oregon Adlnlmstratlve Rule (OAR) 340-011-0132(1) and (2). The Petition for Review must be

filed W1th

Environmental Quality Commission
c/o Stephanie Hallock, Director, DEQ
811 SW Sixth Avenue

Portland, OR 97204.

Within 30 days of filing the Petition for Review, you must also file exceptions and a brief as is
provided in OAR 340-011-0132(3). If the petition, exceptions and brief are filed in a timely
manner, the Commission will set the matter for oral argument and notify you of the time and
place of the Commission's meeting. The reqmrements for filing a petition, exceptlons and briefs
are set out in OAR 340-011 0132

Unless you timely and appropriately file a Petition for Review as set forth above, this Proposed
Order becomes the Final Order of the Environmental Quality Commission 30 days from the date -
of service on you of this Proposed Order. If you wish to appeal the Final Order, you have 60

days from the date the Proposed Order becomes the Final Order to file a petition for review with
the Oregon Court of Appeals. See ORS 183.400 et. seq.

00081
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State of Oregon

Department of Environmental Quality - Memorandum
Date: December 22, 2005
To: Environmental Quality Commission |
L ~
From: Stephanie Hallock, Director }\J )X‘ AL

Subject: Agenda Item B: Contested Case No. LQ/T-NWR-02-094 in the Matter of Cynthia
Wescott (formerly known as Cynthia Gay) regarding December 22, 2005, EQC
Meeting.

Appeal to the Environmental Quality Commission (EQC)
On March 24, 2005, Cynthia Wescott (Respondent) appealed the Order on Motion for Ruling on
Legal Issue and Proposed and Final Order (Attachment K), which assessed a $6,072 penalty for four

violations of the Department of Environmental Quality (DEQ) underground storage tank
regulations.

Key people involved

Cynthia Wescott (also Respondent - property owner and UST permittee
known as Cynthia Rose Gay)

James F. Evans Attorney for Ms. Wescott

Lawrence Derr Former Attorney for Ms. Wescott

Ralph Hatley Ms. Wescott’s life partner

Herrington Rose Inspector, DEQ

Greg Toran Inspector, DEQ

Susan Greco Environmental Law Specialist, DEQ

Lynne Perry Assistant Attorney General, Department of Justice
Background

In 1988, the Environmental Protection Agency promulgated rules requiring that all existing
underground storage tanks (UST) be upgraded before December 22, 1998. These rules were
subsequently adopted by the Department. (See OAR Chapter 340, Division 150, pre-2003 version. )’
USTs that had not been upgraded by that date needed to be placed into temporary closure (i.c.,
emptied of fuel) and then permanently decommissioned (.e., removed from the ground or filled in
place) within one year. (See OAR 340-150-0021, pre-2003 version.) All persons who
decommissioned an UST after December 1998 were required to comply with former OAR 340-150-

" On February 14, 2003, revisions to QAR Chapter 340, Division 150 became effective. The
changes are not applicable to this matter since the alleged violations occurred prior to the
effective date of these new regulations. All citations to “former OAR Chapter 340, Division
150,” reference the pre-2003 version.

000UL



Agenda Item B: Contested Case No. LQ/T-NWR-02-094 in the Matter of Cynthia Wescott
(formerly known as Cynthia Gay)
December 22, 2005 EQC Meeting
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0166, which required that the permittee and owner of the UST give DEQ both thirty day notice and
three working day notice before beginning the decommissioning. The law required that

decommissioning be completed by a service provider licensed by DEQ.
It also required submission to DEQ of a completed decommissioning checklist within thirty days of
completing decommissioning.

Overview of events

Tune 25, 2002

DEQ issued Respondent a Notice of Violation,
Department Order and Assessment of Civil Penalty (Notice and
Order), which:

e Alleged that Respondent had violated former OAR 340-
150-0021(3) and OAR 340-150-0166(4)(c) by failing to
decommission an UST and assessed a civil penalty of
$2.272 for this violation.

s  Alleged that Respondent had violated former OAR 340-
150-0166(3) by failing to provide both thirty day and three
working day notice to DEQ before decommissioning an
UST and assessed a civil penalty of $1,800 for this
violation.

e Alleged that Respondent had violated former OAR 340-
150-0166(5)(a) by failing to submit a completed
decommissioning checklist within thirty days of
decommissioning an US'T and assessed a civil penalty of
$2.,000 for this violation.

e Alleged that Respondent had violated former OAR 340-
150-0166(2)(d) by allowing the decommissioning of an
UST by a person not licensed by DEQ. DEQ did not asses
a civil penalty for this violation.

* Ordered Respondent to submit a completed
decommissioning checklist to DEQ and to have a
qualified third party sample, in the area of the UST, for
the presence of a release of petroleum.

AttachmentLL

July 15, 2002

Respondent’s attorney at the time, Lawrence Derr, filed an
Answer to the Notice and Order. In that Answer,
Respondent raised the affirmative defense that the UST in
question was a “farm tank,” as defined in former OAR 340-

150-0010 and thus was not subject to DE(Y’s UST

Attachment KK

00002



Agenda Item B: Contested Case No. LQ/T-NWR-02-094 in the Matter of Cynthia Wescott
(formerly known as Cynthia Gay)
December 22, 2005 EQC Meeting
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regulations. The Answer admitted all other relevant issues.
November 19, | Respondent and DEQ were notified of a contested case Attachment JJ
2003 hearing scheduled for January 14, 2004.
November 21, | Susan Greco, DEQ, informed Mr. Ralph Hatley, the Attachment II
2003 Respondent’s partner, via telephone, that he could not

represent the Respondent at a contested case hearing.
December 15, | DEQ filed a Motion for Ruling on Legal Issues, requesting Attachment HH
2003 that Administrative Law Judge (ALJ) Stephen H. Elmore

find, as a matter of law, that the UST in question was not a

“farm tank.”
December 2003 | Respondent requested postponement of the hearing to Attachment GG |

February 16, 2004, in order to complete discovery and

address holiday business obligations. Because February 16

was a holiday, the parties agreed to reschedule the hearing to

February 18.
January 14, Respondent and DEQ were notified of a contested case Attachment FF
2004 hearing scheduled for February 18, 2004. _
January 16, Respondent filed a Response to DEQ Motion for Ruling on | Attachment EE
2004 Legal Issues.
January 28, ALJ Elmore issued an Order on Motions for Ruling on Legal | Attachment DD
2004 Issue, finding that the UST in question was not a “farm

tank.”
February 18, Ms. Greco, DEQ, received a letter from Respondent Attachment BB
2004 indicating that Mr. Hatley would represent Respondent at the

hearing.
February 18, A contested case hearing was held. Respondent did not Attachment AA
2004 appear at the hearing. Mr. Hatley appeared on Respondent’s

behalf. ALJ Elmore determined that Mr. Hatley was not the

permittee or property owner so, under ORS 183.457,

Respondent must be represented by herself or by an attorney.

Mr. Hatley requested a continuance, which ALJ Elmore

declined to grant on the basis that the hearing date had been

scheduled for a considerable period of time.”
February 18, After the hearing, ALY Elmore received a letter from Attachment BB
2004 Respondent indicating that Mr. Hatley would represent

Respondent.

2 A written transcript of the February 18, 2004 hearing is included as Attachment AA.
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Agenda Item B: Contested Case No. LQ/T-NWR-02-094 in the Matter of Cynthia Wescott
(formerly known as Cynthia Gay)
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February 18, | DEQ issued Findings of Fact, Conclusions of Law and Final | Attachment Z
2004 Order (Final Default Order) finding that Respondent
defauited by failing to appear at the hearing.
March 31, 2004 | Respondent’s attorney James F. Evans filed, with DEQ, a Attachment Y
Petition for Rehearing and/or Reconsideration and a Request
for a Stay.
May 26, 2004 | DEQ denied the petition for rehearing and the request for a Attachment X
stay but granted the petition for reconsideration.
November 22, | DEQ Director, Stephanie Hallock, agreed to allow Ms. Attachment W
2004 Wescott a hearing and dismissed the Final Default Order. and V
January 20, Mr. Evans and DEQ were notified of a contested case Attachment U
2005 hearing scheduled for February 28, 2005.
January 25, ALJ Elmore requested clarification on whether the hearing Attachment T
2005 will address the Petition for Rehearing and/or
Reconsideration or whether DEQ has already addressed the
issues.
January 28, DEQ provided ALJ Elmore with a copy of the Final Defanlt | Attachment S
2005 Order, DEQ’s Order in response to the Petition, and DEQ’s
letter allowing Ms. Wescott a hearing. Additionally DEQ
filed a Motion for Ruling on Legal Issues.
February 3, Mr. Evans requested that a new ALJ be assigned to the case. | Attachment R
2005
February 7, Chief ALJ Thomas E. Ewing denied Mr. Evans’ request for a | Attachment Q
2005 new ALL
February 8, Mr. Evans requested that Mr. Ewing assign a new ALIJ to the | Attachment P
2005 case.
February 10, Chief ALJ Ewing denied Mr. Evans’ request for a new ALJ. | Attachment O
2005
February 14, Mr. Evans called ALJ Elmore requesting that ALJ Elmore Attachment N
2005 remove himself from the case. ALJ Elmore denied the
request. Additionally, Mr. Evans requested additional time
to respond to DEQ’s January 28, 2005 Motion.
February 15, Mr. Evans requested that Mr. Ewing assign a new ALJ to the | Attachment M
2005 case.
February 17, Chief ALJ Ewing denied Mr. Evans’ request for a new ALJ. | Attachment L.
2005
February 17, Prehearing conference was held. ALJ Elmore denied Mr. Attachment K
2005 Evans request for additional time to respond to DEQ) January
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28, 2005 Motion.

February 22, ALJ Elmore issued an Order on Motion for Ruling on Legal | Attachment K
2005 Issue and Proposed and Final Order granting DEQ’s Motion

and upholding DE(Q’s initial Notice and Order. Since this

Order resolved all issues in the matter, the hearing scheduled

for February 28, 2005, did not occur.
March 24, 2005 | Mr. Evans filed a Petition for Commission Review of the Attachment J

Proposed Order.

Summary of ALJ Findings of Fact—see ALJ Proposed Order [Attachment K]
Because Respondent failed to respond to the Motion, ALJ Elmore adopted DEQ’s Findings of
Fact as set forth in its January 2005 Motion for Ruling on Legal Issues (Attachment S).

October 29, 1991 | Respondent applied for and was issued a permit for an Exhibit C to DEQ
UST located at 29388 S.E. Heiple Road, Eagle Creek, Motion
Oregon., (Attachment S)
October 1, 1997 DEQ sent the Respondent a mailing indicating that the Exhibit D to DEQ
UST needed to be upgraded or temporarily closed prior  ; Motion
. to December 1998, (Attachment S)
August 15, 1998 DEQ sent the Respondent a mailing indicating that the Exhibit D to DEQ
UST needed to be upgraded or temporarily closed prior | Motion
to December 1998, (Attachment S)
November 11, 1998 | DEQ sent the Respondent a mailing indicating that the Exhibit D to DEQ
UST needed to be upgraded or temporarily closed prior | Motion
to December 1998. { Attachment S)
January 13, 1999 DEQ sent the Respondent a mailing indicating that the Exhibit D to DEQ
UST needed to be permanently decommissioned prior to | Motion
December 22, 1999, (Attachment S)
August 20, 1999 DEQ sent the Respondent a mailing indicating that the Exhibit D to DEQ
UST needed to be permanently decommissioned prior to | Motion
December 22, 1999, {Attachment S)
December 6, 1999 | DEQ sent the Respondent a mailing indicating that the Exhibit D to DEQ
UST needed to be permanently decommissioned prior to | Motion
December 22, 1999. (Attachment S)
February 23, 2000 | DEQ sent the Respondent a Notice of Noncompliance Exhibit G to DEQ
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(NON) informing her that she had violated Motion
environmental law by failing to permanently (Attachment S)
decommission the UST.
October 30, 2000 DEQ sent the Respondent a NON informing her that she | Exhibit G to DEQ
had violated environmental law by failing to permanently | Motion
decommission the UST. (Attachment S)
November 14, 2000 | Greg Toran, DEQ), inspected the property and the UST. | Exhibit G to DEQ
At that time, the UST had not been permanently Motion
decommissioned. (Attachment S)
December 5, 2000 | Mr. Toran sent the Respondent a letter, allowing her until | Exhibit G to DEQ
June 30, 2001, to permanently decommission the UST. Motion
The letter outlined the requirements for decommissioning | (Attachment S)
the UST, including requirements to give notice before
beginning and to submit a checklist after completing the
decommissioning.
January 28, 2002 DEQ sent the Respondent a NON informing her that she | Exhibit F to DEQ
had violated environmental law by failing to permanently | Motion
decommission the UST, (Attachment S)
February 6, 2002 Ralph Hatley contacted Herrington Rose, DEQ Exhibit F to DEQ
Inspector, via telephone. Mr. Hatley informed Mr. Rose | Motion
that he “removed the UST without notice.” (Attachment S)
March 14, 2002 DEQ sent Respondent a NON informing her that she had | Exhibit F to DEQ
violated environmental law by failing to: Motion
- Provide notice prior to permanently decommissioning | (Attachment S)
an UST; :
- Submit a completed decommissioning checklist
within 30 days after completing the decommissioning;
and
- Pay an annual compliance fee.
June 235, 2002 DEQ issued the Respondent a Notice of Violation, Attachment L1
Department Order and Assessment of Civil Penalty.
September 6, 2002 | DEQ received a completed decommissioning checklist. | Exhibit F to DEQ .
Motion
(Attachment S)

ALJ Conclusions of Law
The ALJ found that, because Respondent failed to respond to DEQ’s January 28, 2005, Motion
for Ruling on Legal Issues, there was no issue as to any material fact in the case. As such, the
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findings of fact and conclusions of law set forth in that Motion and the Notice and Order were
upheld.

Issues on Appeal

In the Exceptions and Brief (Attachment T), the Respondent requests that the Commission provide
the following relief:

(1) Assignment of a new administrative law judge;

(2) A new hearing;

(3) Reversal of ALJ Elmore’s ruling that the UST was not a “farm tank” or, alternatively, a new
hearing; and

(4) Assignment of a new Environmental Law Specialist.

In its Answering Brief (Attachment E), DEQ requests that the Commission uphold the Proposed
Order.

Summary of Exceptions and Response

Respondent’s first exception

Respondent requests assignment of a new ALIJ. Respondent argues that because ALJ Elmore
ruled that her business partner could not represent her at the hearing in 2004, ALY Elmore is
preiudiced and not impartial.

DEQ response to first exception

The decision regarding whether a request for a new ALJ should be granted resides with the Chief
Administrative Law Judge. The first request for a new ALJ must be timely. Any subsequent
requests must also be supported by “good cause.” In this case, Chief ALJ Ewing ruled correctly
that none of Respondent’s requests were either timely or supported by good cause. Regardless,
assignment of a new ALJ is irrelevant unless the Commission grants a new hearing under either
Exceptions 2 or 3.

Respondent’s second exception

Respondent takes exception to ALJ Elmore’s ruling denying her request for a postponement of
the contested case hearing. Respondent offers two reasons why the hearing should have been
postponed. First, Respondent’s counsel was unable to take action because he had not paid his
professionatl liability insurance. Second, Respondent’s counsel was not allowed sufficient time
to respond to DEQ’s January 2005 Motion.

DEQ response to second exception

The ALJ has authority to postpone a hearing if the requestor shows “good cause.” Although
each reason showed poor planning on Respondent’s counsel’s behalf, neither reason constituted
good cause.,
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Respondent’s third exception
Respondent requests that ALJ Elmore’s Order finding that the UST was not a “farm tank” be

reversed or, alternatively, that the EQC remand the case for a hearing on this issue because she
“was not afforded a hearing to present evidence.”

DEQ response to third exception

The Attormney General rules governing contested cases allow for some of the issues in a case to
be resolved by a Motion for Ruling on Legal Issues. Based on evidence provided by DEQ and
the Respondent, ALJ Elmore found that the property was not devoted to the production of crops
and thus the UST was not a “farm tank.” The Respondent was provided with two opportunities,
in response to DEQ Motions, to provide evidence on this issue. Respondent did provide
evidence in the first instance but failed to do so the second time she was given an opportunity.

Respondent’s fourth exception
Respondent requests that the Commission assign a new environmental law specialist (ELS) to
represent DEQ in this matter because the ELS is prejudiced against her.

DEQ response to fourth exception

Respondent misunderstands the role of an ELS in a case. The ELS represents the Department,
not Respondent. Respondent has provided no evidence that the ELS presently assigned to this
matter has undermined DEQ process or procedures. Additionally, the ELS has limited
authority. All decisions of the ELS in this case were approved by DEQ management.
Assignment of the ELS is within the sole discretion of DEQ.

EQC authority
The Commission has the authority to hear this appeal under OAR 340-011-0575.

The Department’s contested case hearings must be conducted by an ALJ.> The Proposed Order
was issued under current statutes and rules governing the ALJ Panel.*

Under ORS 183.600 to 183.690, the Commission’s authority to change or reverse an ALY’s
proposed order is limited.

The most important limitations are as follows:

(1) The Commission may not modify the form of the ALJ’s Proposed Order in any substantial
manner without identifying and explaining the modifications.’

> ORS 183.635.
* ORS 183.600 to 183.690 and OAR 137-003-0501 to 137-003-0700.
> ORS 183.650(2).
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As noted above, the assignment of Environmental Law Specialists is within the sole discretion of
DEQ. If the Commission remands the matter for any of the above reasons, it may request that DEQ
assign a new Environmental Law Specialist.

Attachments

Letter from Cat Skaar to Respondent, dated October 26, 2005.

Letter from Mr. Evans to the Commission, dated August 12, 2005.

Letter from Cat Skaar to Mr. Evans, dated July 22, 2005,

Letter from Cat Skaar to Lynne Perry, dated July 22, 2005.

DEQ’s Amended Answering Brief and cover letter, dated July 19, 2005,

DEQ’s Answering Brief and cover letter, dated June 27, 2005.

Letter from Jane Hickman to Susan Greco, dated May 12, 2005.

Letter from Susan Greco to Jane Hickman, dated May 9, 2005.

Respondent’s Exceptions and Brief, dated May 2, 2005.

Respondent’s Petition for Commission Review, dated March 24, 2005.

K Order on Motion for Ruling on Legal Issue and Proposed and Final Order, dated February 22,
2005.

L. Letter from Mr. Ewing to Mr. Evans, dated February 17, 2005.

M. Letter from Mr. Evans to Mr. Ewing, dated February 15, 2005.

N. Email from ALJ Elmore to Ms. Greco, dated February 14, 2005.

O. Letter from Mr. Ewing to Mr. Evans, dated February 10, 2005.
P
Q
R

FrmommUo® R

. Letter from Mr. Evans to Mr. Ewing, dated February 8, 2005.

. Letter from Mr. Ewing to Mr. Evans, dated February 7, 2005.

. Letter from Mr. Evans to Ann Redding, dated February 3, 2005.
S. DEQ’s Motion for Ruling on Legal Issues, cover letter and attached exhibits A through G,
dated January 28, 2005.

A. Notice of violation, Department Order and Assessment of Civil Penalty.

B. Request for Hearing and Answer.

C. Motion for Ruling on Legal Issues, dated December 15, 2003; Response and Motion for
Ruling on Legal Issues, dated January 16, 2004; and Order on Motions for Ruling on Legal
Issues, dated January 28, 2004.

D. Affidavit of Stephanie Holmes and attached Exhibits D1 through D6.

E. Affidavit of Leslie A. Carlough and attached Exhibit E1.

F. Affidavit of Herrington Rose and attached Exhibits F1 through F4.

G. Affidavit of Greg Toran and attached Exhibits G1 through G5.

T. Letter from ALJ Elmore to Ms. Greco and Mr. Evans, dated January 25, 2005.
U. Notice of Hearing, dated January 20, 2005.
V. Letter from Director Hallock to Respondent and Mr. Evans, dated November 22, 2004.
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W. Memorandum from the Office of Compliance and Enforcement to Director Hallock, dated
September 27, 2004.
X. Letter from Director Hallock to Mr. Evans, dated May 26, 2004,
Y. Petition for Rehearing and/or Reconsideration and Stay of Enforcement, dated March 30,
2004.
Z. Findings of Fact, Conclusions of Law and Final Order, dated February 18, 2004.
AA. Transcript of Hearing conducted on February 18, 2004,
BB. Letter from Respondent to ALJ Elmore, dated February 17, 2004 (2 copies enclosed).
CC.  Order on Respondent’s Request for Subpoena, dated February 12, 2004, Respondent’s
Requests for Subpoenas, dated February 10 and 12, 2004, and the Department’s Response, dated
February 12, 2004.
bD.  Order on Motion for Ruling on Legal Issue, dated January 28, 2004.
EE. Respondent’s Answer and Motion for Ruling on Legal Tssues, cover letter and attached
Exhibits, dated January 16, 2004.
. Affidavit of Cynthia Gay.
. Affidavit of John Bresko.
Clackamas County Assessor Map.
. Aertal Photo.
Letter from Clackamas County Planning Department.
FF.  Notice of Hearing dated January 14, 2004.
GG.  Letter to ALJ Elmore from Respondent, dated December 19, 2003.
HH. DEQ’s Motion for Ruling on Legal Issues, cover letter and attached Exhibits, dated
December 15, 2003.

A. Underground Storage Tank Permit Application.

B. Affidavit of Greg Toran.

C. Clackamas County Property Detail.

D>. Secretary of State, Corporation Division Business Name Information for Skydive,
Incorporation.

E. Secretary of State, Corporation Division Business Name Information for Skydive Eagle
Creek.

F. Aerial Maps.
I Notice of Hearing, dated November 19, 2003.
J1. Phone note regarding conversation with Mr. Hatley, dated November 21, 2003.
KK. Respondent’s Request for Hearing and Answer, dated July 15, 2002.
LL. Notice of Violation, Department Order and Assessment of Civil Penalty, dated June 25,
2002.

O OW

Additional Information

OAR Chapter 340, Division 150, pre-2003 version
Berwick v. AFSD, 74 Or App 460 (1985)
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Campbell v. Board of Medical Examiners, 16 Or App 381 (1974)

Report Prepared by: Cat Skaar
Assistant to the Commission

Phone: (503) 229-5301
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(2) The Commission may not modify a recommended finding of historical fact unless it finds
that the recommended finding is not supported by a preponderance of the evidence.®
Accordingly, the Commission may not modify any historical fact unless it has reviewed the
entire record or at least all portions of the record that are relevant to the finding.

(3) The Commission may not consider any new or additional evidence, but may only remand the
matter to the ALJ to take the evidence.

The rules implementing these statutes also have more specific provisions addressing how
Commissioners must declare and address any ex parte communications and potential or actual
conflicts of interest.”

Alternatives
The Commission is faced with three distinct inquiries:

(1) Whether Ms. Wescott’s request for a new ALJ was improperly denied;
(2) Whether Ms. Wescott’s request for a continuance was improperly denied; and
(3) Whether the ALJ erred in concluding that the UST was not a “farm tank.”

1. With respect to the Chief ALY’s determination that Ms. Wescott’s request for a new ALY was not
supported by “good cause,” the Commission may:
a. Affirm the decision, as requested by DEQ.
b. Modify the decision, but only if the Commission finds that the determination regarding
good cause was not supported by a preponderance of the evidence in the record.
c. Remand the matter (and reopen the record on its own motion) to take additional
evidence regarding the issue of “good cause” if the Commission determines that
resolution of the issue requires new or additional evidence.

2. With respect to the ALT’s determination that Ms, Wescott’s request for a continuance was not
supported by “good cause,” the Commission may:

a. Affirm the decision, as requested by DEQ.

b. Modify the decision, but only if the Commission finds that the ALJ determination
regarding good cause was not supported by a preponderance of the evidence in the
record.

¢. Remand the matter (and reopen the record on its own motion) to take additional
evidence regarding the issue of “good cause,” if the Commission determines that it
lacks any evidence relevant to the issue.

% ORS 183.650(3). A historical fact is a determination that an event did or did not occur or that a
circumstance or status did or did not exist either before or at the time of the hearing.
" OAR 137-003-0655(7), referring to ORS Chapter 244; OAR 137-003-0660.
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3. With respect to the ALJ’s legal conclusion that the UST was a “farm tank,” the Comumission
may:

a. Affirm the ALJ’s legal conclusion that the subject UST was not a “farm tank.”

b. Reverse the ALJ’s legal conclusion that the subject UST was not a “farm tank,” if it
determines that the ALJ misapplied the applicable legal standard, but only if the
Commission explains the basis for its decision.

¢. Reverse the ALY’s legal conclusion that the subject UST was not a “farm tank,” if it
determines that the preponderance of the evidence supports the opposite conclusion,
but only if the Commission explains the basis for its decision.

d. Remand the matter to take additional evidence on this issue.

Given the alternative scenarios above:

If the Commission affirms the ALLY’s legal conclusion on the farm tank issue and affirms the AL)J
determinations regarding the absence of “good cause” for requesting a continuation and requesting a
new ALJ, the Commission should uphold the Proposed Otder.

If the Commission modifies the Chief ALJ’s determination that the request for a new ALJ was not
supported by “good cause” based on a preponderance of the evidence in the record, it should
remand the matter for a new hearing before a new ALJ.

If the Commission modifies only the ALJ’s determination that the request for a continuance was not
supported by “good cause” based on a preponderance of the evidence in the record, it should
remand the matter for further hearing before ALJ Elmore, the scope of which will be determined by
its ruling on the “farm tank” issue. ®

If the Commission determines that the ALT’s legal conclusion on the farm tank issue was not
correct, it should either;

a. reverse the ALI’s decision, if it determines that the ALJ either misapplied the law or
misapplied the facts (i.e., the preponderance of the evidence in the record supports an
opposite conclusion); or

b. remand the matter for additional evidence on the farm tank issue ( further hearing to be
consistent with its other rulings here).

8 Note: In her Answer, Ms. Wescott admitted all relevant allegations, but raised the affirmative
defense that the UST was a “farm tank.” If the Commission affirms both the Chief ALI’s
decision that the request for a new ALJ was not supported by good cause and the ALJ’s legal
conclusion that the tank was a farm tank, there will be no issues for resolution in a further
hearing. Thus, whether the request for a continnance was supported by good cause or not would
be moot.
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Ore On Department of Environmental Quality
811 SW Sixth Avenue .
Portland, OR 97204-1390

503-229-5696
TTY 503-229-6993

Theodore R. Kulongoski, Governor
October 26, 2005

Via Certified and U.S, Mail

James F. Evans
Attorney at Law

200 S. W. Carey Lane
Portland, OR 97219

Susan Greco

Environmental Law Specialist
Department of Environmental Quality
811 SW Sixth Avenue

Portland, OR 97204-1390

RE: EQC appeal scheduled
Cynthia Westcott (formerly Cynthia Gay)
OAH Case No. 11905
DEQ Case No. LQ/T-NWR-02-094

The appeal in the above referenced case has been set for the December 22, 2005,
Environmental Quality Commission meeting, which will begin at 9:00 a.m. The meeting
will be held at the Department of Environmental Quality Headquarters Building at 811 SW
Sixth Avenue, Portland. As soon as the meeting agenda and Commission record for this
case are available, I will forward these to you.

At the meeting, the Commission will hear oral arguments from each party. Each party will
be allowed five minutes for opening arguments, followed by five minutes of rebuttal and
two minutes for closing arguments.

If you have any questions or need special accommodations for the meeting, please contact ot
me at (503) 229-5301 or (800) 452-4011 ex. 5301 within the state of Oregon or by e-mail .
at skaar.cathy@deq.state.or.us.

Sincerely,

Cat Skaar

Assistant to the Commission

cc: Deborah Nesbitt, DEQ
Lynne Perry, Oregon Department of Justice
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James F. Evans

JEGCEIYE

Att L g

20(;’ gg.aéart‘; Lane ﬁ@@ 1 2 il
Portland, Oregon ) )
503-636-4995 JEPT. OF ENVIROMENTAL QUALITY

August 12, 2005

uality Commission
"W. sixth Ave,
ortland, Oregon 97204

RE: Cynthia Wescott (formerly Cynthia Gay)
OHA Case No. 119055
DEQ Case No. LQT/-NWR-02-094

RESPONSE TO AMENDED ANSWER

TO THE COMMISSION:
THE BASICS

Ms. Wescott has a right to a hearing, so far she has never had an actual hearing. Yes, that is right with all
the procedure so far she has never been able to appear before a decision maker. “In Hell there will be
nothing but law, and due process will be meticulously observed.” The department’s position can be thus
summed up. They use the law as a sword, but the law in administrative hearings is in reality a shleld The
Department not only misstates the spirit of the law, but also the letter of the law.

THE LAW

The land mark case is BERWICK V. AFSD,74 OrApp460({1985) This case has never been overruled and
The Commission needs to read it because it spells out what obligations must be followed. This case states
the petitioner is entitied to “full and fair inquiry” and this holding is reflected in present statute ORS
183.415(10) which states “The officer presiding at the hearing shall ensure that the record developed at the
hearing shows a full and fair inquiry into the facts necessary for consideration of all issues...” Another
case, CAMBELL V. BOARD OF MEDICAL EXAMINERS 1600rApp381(1974) states “Thus both the
appearance and the reality of the hearing officer neutrality is crucial to the integrity of contested case
process.” BERWICK goes on “In short, the claimant and agency do not become total adversaries until the
agency makes an adverse final decision and the claimant secks judicial review.” Petitioner also suggests
Willamette Law Review vol.22 page 355 (1986) as a good exposition of the issues this case raises because
the petitioner did not even get a hearing. BERWICK states “... the requirement of a full and fuair hearing is
implicit in the very right to a hearing...” ORS 183.450(1) states “all reliable evidence is admissible” what
this means is the proceeding is not a court of law, but an equable proceeding; in other words what is fair is
the primary objective. BERWICK again, the ALIJ “aims both at helping...(agency).. .make the best
decision possible and assuring the claimant a fair and full hearing.” further it states remand is required
when “Petitioner has been denied the full and fair hearing contemplated by the constitution, the statute and
the rule.

THE FACTS

Petitioner gave fall notice she would be represented by her business partner (Department acknowledges
Mr. Hatley is her business pariner in their Amended Answer). ORS183.457 states that lay representation
shall be allowed, section (5) defines “authorized representative” as “participating partnership” Mr. Hatley
is petitioners partner. ORS183.457 also states no agency rule shall preclude lay representation. Why is this
so important? 1t is because not only did the ALY not follow the law, but more importantly he violated
ORS183.415(10) because he did not allow a continuance so either petitioner could get an attorney or appear
herself for a hearing. To say petitioner is in default is manifestly not making a fulll and fair inquiry.
Petitioner is right to feel this judge can not be fair afier that kind of treatment. The actions of the ALJ
subsequent only goes to show he was biased because a request for a continuance was reasonable, but it was
denied.
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THE CONCLUSION
‘The way to settle this situation is to allow a new hearing with new ALJ and a new Envi. Spec.
At the end of the day does the commission want it be known that what they consider fair is no hearing and a
“participating partnership” not able to get its day before a decision maker.

ig | QameSELuen S

James F. Evans
Attorney at law
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Ore On Department of Environmental Quality
' 811 SW Sixth Avenue

. : Portland, OR 97204-1390

Theodore R. Kulongeski, Governor 503-229-5696

TTY 503-229-6993

July 22, 2005

James F. Evans
Attorney at Law

200 S. W. Carey Lane
Portland, OR 87219

RE: Request for extension
Cynthia Westcott (formerly Cynthia Gay)
OAH Case No. 11905
DEQ Case No. LQ/T-NWR-02-094

Dear Mr. Evans:

The Environmentaf Quality Commission (EQC) has approved a request from the Department of
Justice to file the enclosed Amended Answering Brief in the above-referenced matter. The
Amended Answering Brief dated July 19, 2005, supersedes the Answering Brief that the
Department of Environmental Quality filed with the Commission on June 27, 2005. You now
have 20 days (from the date the Amended Answering Brief was filed) to file any Reply Brief.
Your Reply Brief will be filed on time if received by the Department on or before August 8, 2005.
Please send your reply to the following address:

Environmental Quality Commission
c/o Cat Skaar, EQC Assistant

811 SW &th Avenue

Portland, Oregon 97204.

If you have any questions, please contact me at (503) 229-5301 or by e-mail at
skaar.cathy @deq.state.or.us. Thank you. _

Sincerely,

Cat Skaar
Assistant to the Commission

Enclosure
c: Susan Greco, DEQ
Lynne Perry, DOJ



Ore On Department of Environmental Quality
: 811 SW Sixth Avenue

Theodore R. Kulongoski, Governor Portland, OR 97204-1390
503-229-5696

TTY 503-229-6993

July 22, 2005

Ms. Lynne Perry

Assistant Attorney General

Natural Besources Section

Department of Justice, General Counsel Division
1515 SW Fifth Avenue, Suite 410

Portiand, OR 97201.

Re: In the Matter of: Cynthia (Gay) Westcott
DEQ No. LQ/T-NWR-02-094

Dear Ms. Perry:

The Environmental Quality Commission has received your July 19, 2005, request for permission
to file an Amended Answering Brief in the above-referenced matter. The Commission has
granted your request. The Amended Answering Brief, dated July 19, 2005, supersedes the brief
that the Department of Environmental Quality filed with the Environmental Quality Commission
on June 27, 2005. Thank you.

Sincerely,

trptine o ctock.

Stephanie Hallock
Director

Enclosure .

c: James Evans, Attorney for Petitioner
Susan Greco, DEQ
Cat Skaar, DEQ
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PETER D. SHEPHERD
Deputy Attomey General

HARDY MYERS
Attorney General

DEPARTMENT OF JUSTICE
GENERAL COUNSEL DIVISION

July 19, 2005

Stephanie Hallock, Director
Department of Environmental Quality
811 SW Sixth Avenue

Portland, OR 97204

Re:  In the Matter of: Cynthia (Gay) Westcott
DEQ No. LQ/T-NWR-02-094

Dear Director Hallock:

By this letter, we request permission to file an Amended Answering Brief in the
above-referenced matter. The amended brief is attached. The amended brief would supercede
and replace the brief filed by the Department with the Environmental Quality Commission on
June 27, 2005. We expect that Petitioner would then have the full twenty days from the date the
Amended Answering Brief is accepted for filing in which to file any Reply Brief.

Thank you for your consideration.

Sincerely,

ﬂ%ﬁ V74 Aﬂ//f/zg/
e Perry
Assistant Attorney General

Natural Resources Section

LAP:1ss/GENN2837.DOC

Enclosure

c James Evans, Attorney for Petitioner
Susan Greco, DEQ
Cat Skaar
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BEFORE THE ENVIRONMENTAL QUALITY COMMISSION
OF THE STATE OF OREGON

DEPARTMENT’S AMENDED
ANSWERING BRIEF TO PETITIONER’S
EXCEPTIONS AND BRIEF

NO. LQ/T-NWR-02-094

WASHINGTON COUNTY

IN THE MATTER OF:
CYNTHIA (GAY) WESCOTT,

PETITIONER

R g N

The Department of Environmental Quality (the Department) submits this Amended
Answering Brief to the Environmental Quality Commission (Commission) in response to
Petitioner’s Exceptions and Brief.

I. INTRODUCTION

This case was handled, as are all of the Department’s contested case proceedings, by the
Office of Administrative Hearings,' which assigned an Administrative Law Judge (ALJ) to hear the
matter. The Department was represented, as in all of the Department’s contested case proceedings,
by an Environmental Law Specialist (ELS). A hearing was held on February 18, 2004, but
Petitioner failed to appear and a Default Final Order was issued against her. The Department later |
granted Petitioner’s Petition for Reconsideration and another hearing was set for February 28, 2005.
That hearing was, however, rendered unnecessary by the Department’s successful legal motion (to
which Petitioner failed to respond). Petitioner nonetheless asserts before the Commission that she
has somehow been deprived of her procedural rights. She not only requests a new hearing, but also
a new administrative law judge and a new environmental law specialist. She also takes issue with
the legal ruling against her.

H. COMMISSION ACTION REQUESTED

The Department requests that the Commission issue a Final Order upholding Judge
Elmore’s Order on Motion for Ruling on Legal Issue and Proposed and Final Order, dated February
22, 2005 (Proposed Order).

' When this matter commenced the Office of Administrative Hearings was known as the Hearing Officer Panel.

The Panel was renamed i 2003.
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HI. CASE HISTORY

The Department issued Petitioner, Cynthia Gay (now Wescott), a Notice of Violation,
Department Order and Assessment of Civil Penalty (Notice) on June 25, 2002, The Notice alleged
four violations of the Department’s underground storage tank (UST) rules and assessed civil
penalties in the amount of $6,072. Petitioner’s then attorney filed her answer and request for
hearing on July 15, 2002, Her answer expressly admitted all of the relevant factual findings but
rzﬁsed the affirmative defense that the subject tank was not an “underground storage tank” and was
instead an exempt “farm tank.”” The matter was referred to the Office of Administrative Hearings
in September 2003, after an extended period of negotiation. The contested case hearing was set for
January 14, 2004.

On December 15, 2003, the Department filed a Motion for Ruling on Legal Issues (Motion),
requesting a ruling that the underground storage tank in question was not a “farm tank,” as argued
by Petitioner. Petitioner then requested that she be allowed until mid-January to respond to the
Motion and that the hearing be postponed until February 2004. The Department agreed to give
Petitioner additional time to respond to the Motion and agreed to reschedule the hearing for a later
date. Petitioner filed her response to the Department’s Motion on January 16, 2004, On January
28, 2004, ALJ Stephen Elmore ruled in the Department’s favor on the Motion, finding that the
underground storage tank in question was not a “farm tank.”

On February 18, 2004, the contested case hearing was convened as scheduled but Petitioner
failed to appear herself or through an attorney.® As a consequence, a Default Final Order was

entered against Petitioner on that date.

* The Answer denied only the statement in the Notice that a gentleman named Mr. Hatley was the lessee of the

subject property. DEQ has since stipulated that Mr. Hatley was not the lessee of the subject property. Mr, Hatley’s
status as lessee is not, however, relevant to the case before the Commission.

* OAR 137-003-0550(1) (natural persons must represent themselves or be represented by an attorney unless
otherwise authorized by law); OAR 340-011-0515 (authorized representative allowed to appear for other than
natural person). In November 2003, DEQ advised Mr, Hatley that Petitioner would need to represent herself or be
represented by an attorney at the hearing, '
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On March 31, 2004, Petitioner’s second attorney filed a Petition for Reconsideration and
Rehearing and a Request for a Stay. The Director granted the Petition for Reconsideration but
denied the Request for Rehearing and Request for a Stay. In response to the Petition for
Reconsideration, in November 2004, the Director agreed to allow Petitioner another contested case
hearing in the matter and referred the matter back to the Office of Administrative Hearings on
December 1, 2004,

The Office of Administrative Hearings sent notice of the second hearing on January 20,
2005. The new hearing was set for February 28, 2005. On January 28, 2005, the Department again
filed a Motion for Ruling on Legal Issucs, this time arguing that because the only legal issue in the
case, namely whether the tank was a “farm tank,” had already been resolved and' there were no
relevant factual issues in dispute, that the motion should be granted.’

Rather than reply to the pending motion, Petitioner’s attorney requested that the Office of
Administrative Hearings assign a new ALJ and postpone the hearing date. This mitial request was
received on February 4, 2005. (Exhibit A.) Chief Administrative Law Judge Thomas Ewing
denied the request for a new ALJ on February 7, 2005, because it was untimely. (Exhibit B.) On
February 8, Petitioner’s attorney again requested a new ALJ, and Judge Ewing again denied the
request both because it was untimely and because it did not evidence good cause. (Exhibits C and
D.) Petitioner’s attorney renewed his request for a new ALJ for a third time on February 15, and
Judge Ewing again denied the request. (Exhibits E and F.)

On February 17, 2005, a pre-hearing conference was held via telephone to allow Petitioner
an opportunity to present argument in support of her request to postpone the February 28, 2005,
hearing and to have additional time to respond to the Department’s pending motion. At the close of

the pre-hearing conference Judge Elmore denied both requests.

* The Department also attempted to serve the motion on Petitioner’s attorney by facsimile but his phone had been
disconnected with no forwarding number. The motion was then mailed to Petitioner’s attorney at his last known address
with the Oregon State Bar,
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After Petitioner failed to respond to the Department’s January 25 motion, Judge Elmore
issued the Proposed Order, thereby rendering the contested case hearing unnecessary because it
resolved the only relevant issue not already admitted by Petitioner.

Petitioner then petitioned the Commission for review of the Proposed Order.

1V. APPLICABLE LAW

The Commission’s authority to review and reverse the decision of an ALJ is subject to
certain constraints, the most important of which are as follows:

(1) The Commission may modify the form of a Proposed Order but may not do so in any
“substantial manner” without identifying and explaining the modifications.’

(2) The Commission may modify a recommended finding of “historical fact” but only if it
finds that the recommended finding is not supported by a preponderance of the evidence in the
record.® The Commission may not modify an historical fact unless it'has reviewed the entire
record or at least those portions of the record relevant to the finding.

(3) The Commission may not consider any new or additional evidence on review. If the
Commission decides that new or additional evidence is needed, it may remand the matter to the
ALJ to take the additional evidence.” Petitioner has not, however, filed a motion to submit new
or additional evidence in this matter.

V. DEPARTMENT’S RESPONSE TO PETITIONER’S EXCEPTIONS

In her Exceptions and Brief, Petitioner requests the following relief: (1) assignment of a
new administrative law judge; (2) a new hearing; (3) reversal of Judge Elmore’s ruling on the “farm
tank” issue, or in the alternative, a new hearing; and (4) assignment of a new Environmental Law
Specialist.

1

5 OAR 137-003-0665(3). Any “substantial manner” refers to a modification having the effect of changing the
outcome or basis for the order or changing a finding of fact,

% OAR 137-003-0665(4). A “historical fact” is a determination that an event did or did not occur in the past or that a
circumstance or status did or did not exist either before or at the time of the hearing.

" OAR 137-003-0655(5); OAR 340-011-0575(6).
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Exception No. 1 (assignment of a new administrative law judge):

Petitioner questions Judge Elmore’s impartiality because Judge Elmore ruled against her on
a legal matter. (Exhibit E.)® For that reason, Petition requests assignment of a new ALJ.

In 1999, the Oregon Legislature established the Hearing Officer Panel, now the Office of
Administrative Hearings, to address the perceived or actual bias when an agency staff person serves
as the adjudicator in a case. An ALJ is now assigned to each matter by the Office of Administrative
Hearings. ORS 183.615 to 183.625. The Department does not employ its own hearing officers or
use agency staff or a member of an agency’s board to conduct hearings. Hearings are governed by
the procedural rules adopted by the Attorney General. ORS 183.630.

The procedure for requesting a new ALJ is set forth in OAR 471-060-0005. Such requests
are decided by the Chief Administrative Law Judge. First requests are automatically granted unless
the requesting party had a “reasonable opportunity” to request a change of ALJ but did not do so.
OAR 471-060-0005(3) and (4).” ““Reasonable opportunity’ is determined under the totality of
circumstances.” OAR 471-060-0005(4). Subsequent requests for assignment of a new ALJ must

be timely, but must also be supported by a showing of “good cause.”

¥ It is probably worth noting that Petitioner’s objection to Judge Elmore relates not to his ruling on the “farm tank”
issue, but on his determination that Petitioner needed to either represent herself or be represented by an attorney at
the January 2004 hearing. (Petitioner sent her business partner to represent her.) Judge Elmore was correct in
determining that this was inappropriate. ORS 183.457 allows parties other than the agency to be represented by an
“authorized representative” only if the agency, by rule, allows such representation. The Department’s rules allow
authorized representatives to appear on behalf of nonnatural entities, such as a “corporation, partnership, Hmited
Liability company, unincorporated association, trust, and government body.” OAR 340-011-0515, A broader rule
(i.e., one allowing an authorized representative to appear on behalf of a natural person) would be inconsistent with
ORS 183.457. That statute limits authorized representatives to “a member of a participating partnership, an
authorized officer or regular employee of a participating corporation, association or organized group, or an
authorized office or employee of a participating governmental authority other than a state agency.” ORS 183.457(5).
Thus the Department is prohibited by statute from adopting a rule allowing an authorized representative to appear
on behalf of a natural person. See also, OAR 137-003-0550(1) and (2) (distinguishing between representation of
natural persons and other entities).
? “[N]o request shall be granted if a party or agency had a reasonable opportunity to request a change of
administrative law judge but did not de s0.” QAR 471-0060-0005(4).
% Good cause is “any reason why an administrative law judge’s impartiality might reasonably be questioned. It
includes, but is not limited to, personal bias or prejudice, personal knowledge of disputed facts, conflict of interest, or
any other interest that could be substantially affected by the outcome of the proceeding.” QAR 471-060-0005(2)(b).
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The Chief ALJ was correct as a matter of law in denying Petitioner’s requests for a new
ALJ. The Chief ALJ initially denied Petitioner’s first request because it was not made until two
weeks after notice identifying the ALJ was sent to her. The Chief ALJ determined that “[t]his is not
a ‘reasonable opportunity’ under all the circumstances.” (Exhibit B.) |

Moreover, in response to Petitioner’s second request, the Chief ALJ noted that a timely

request should actually have been made over a year earlier:

“When I originally denied your request, I had not properly understood that some time ago
Judge Elmore had actually convened the hearing. A timely request would have been one
made shortly after notice of the inifial assignment of Judge Elmore.” (Exhibit D; emphasis
added.)

’

The Chief ALJ also determined that the second request was not supported by “gobd cause.’
Petitioner sought a new ALJ because she disagreed with a legal ruling Judge Elmore made during
the first hearing, The Chief ALJI properly evaluated the request under the definition of “good
cause” in QAR 471-060-0005(2)(b) and determined that Judge Elmore’s ruling did not constitute
“personal bias or prejudice” satisfying the “good cause” standard. (Exhibit D.)

Finally, the Chief ALJ was also correct in denying Petitioner’s third request. As the Chief
ALJ noted in his February 17, 2005 Ictter:

1 frequently get requests from both agencies and private citizens asking for the
recusal of an administrative law judge long after the initial assignment. The reason
generally, as in your case, is that the judge ruled against the party in an interim
order. With 40,000 cases per year, it would be impossible for the Office of
Administrative Hearings to operate efficiently and, not least, fairly if T were to
reassign judges every time they issue orders which agencies or parties do not like,
(Exhibit F.)

In sum, the Chief ALJ made the right decision. Petitioner’s first, second, and third
requests were all subject to the same underlying requirement—that they be timely. There is
substantial evidence in the record that Petitioner did not seek assignment of anew ALJ in a
timely fashion despite having a reasonable opportunity to do so. Although “good cause”
would not save an untimely request, the Chief ALJ was also correct when he determined

that Petitioner had not established “good cause™ to assign a new ALJ. This determination is

also supported by substantial evidence in the record. Further, assignment of a new ALJ
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need only be addressed if the Commission grants a new hearing as requested in Petitioner’s
second and third exceptions.

Exception No. 2 (denial of request to postpone second hearing):

Petitioner takes exception with the ALJ’s ruling denying her request that the
February 2005 contested case hearing be postponed. The ALJ made the correct decision on
this issue as well.

The ALJ is given the authority to postpone a hearing only (1) for good cause, or (2) by
agreement of the agency. OAR 137-003-0525. “Good cause” refers to a legally sufficient reason.
Black’é Law Dictionary, 235 (8" ed. 2004). The burden is on Petitioner to establish good cause.
1d

Counsel for Petitioner offers two reasons why the hearing should have been postponed as
requested, neither of which constitute “good cause:”

(1) Counsel “could not take action due to a legal disability.” (He had not paid his
professional liability insurance.) (Exceptions and Brief at 2; Exhibit C.)

(2) Counsel “could not take action * * * due to not getting the other sides [sic] paper
work.” (He did not receive the Department’s January 28, 2005 Motion at the same time it was filed
with the Office of Administrative Heéﬁngs.) (Exceptions and Brief at 2.}

The reasons given constitute poor planning but do not constitute “good cause.” The second
reason may warrant some elaboration, however. As an initial matter, the hearing was still over two
weeks away when Counsel received the motion -- which would seem ample time to prepare given
that there were no issues remaining in the case. |

More importantly, the delay in receiving the motion was solely attributable to Counsel’s
own failure to timely update his change of address and telephone information with the Office of
Administrative Hearings, the Department, or the Oregon State Bar as he was required to do. See

OAR 137-003-0520(6) and Oregon State Bar Rules of Procedure, Rule 1.11. Thus, despite a

Page7 - DEPARTMENT’S AMENDED ANSWERING BRIEF TO PETITIONER'S EXCEPTIONS AND BRIEF
CASE NO. LQ/T-NWR-02-094

00035



N0 1 Oy

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

diligent effort to serve its motion, the Department was unable to do so until after it received the
change of address on February 7, 2005.!

In sum, Petitioner has not shown good cause for postponing the hearing. The evidence in
the record supports Judge Elmore’s decision not to postpone the hearing.

Exception No. 3 (ruling on legal issue):

Petitioner requests that the Commission reverse the Order on Motions for Ruling on
Legal Issues, dated January 28, 2004 or, in the alternative, that the Commission remand the case
because Petitioner “was not afforded a hearing to present evidence.”

a. Exception to legal ruling

The procedural rules allow for some or all of the issues in a contested case to be resolved
through a process called a Motion for Ruling on Legal Issues (or Summary Judgment).'> The ALJ
must grant the motion if the evidence in the record shows that there is no genuine issue as to any
material fact that is relevant to the legal issue as to which a decision is sought. If the ALJF’s ruling
on the motion resolves all the issues in the case, then the judge must issue a proposed order.

The sole legal issue before Judge Elmore on the Department’s Motion for Ruling on
Legal Issues, dated December 15, 2003 (Motion), was whether Petitioner’s underground storage
tank was a “farm tank.” Certain “farm tanks” are exempt from regulation as underground storage
tanks. A “farm tank” is “a tank located on a tract of land devoted to the production of crops or
raising animals, including fish, and associated residences and improvements. A farm tank must
be located on the farm property.” 40 CFR 280.12, as adopted by former OAR 340-150-0010,

As the Department established in its Motion:

" The Department made a diligent effort to promptly serve Counsel with its Motion by attempting to fax the Motion to
his last known fax number, After the Department learned that the fax number had been disconnected, it tried to reach
Counsel by telephone, but there was no forwarding nurmber available. The Department then contacted both the Oregon
State Bar and directory assistance but no forwarding address or number was available. At that point, the Department
mailed the Motion to Counsel’s last known address. Although Counsel received notice of the hearing on Jamuary 21,
2003, he chose to inform the Department and Office of Administrative Hearings of his change of address by letter, dated
February 3, 2005, That letter was received by the Department on February 7, 2005, The Department then mailed a
copy of the Motion to the new address as well,

OAR 137-003-0580.
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“[A]t least two business entities which are unrelated to production of crops list the
tract of land as their principal place of business. Since 1991, Respondent has used
the name of ‘Beaver Oaks Airport’ as the facility name. A portion of the property
has been rezoned from ‘exclusive farm use’ to ‘other improved property’. The
tract of land on which the UST was located was used for a landing strip.”

(Motion at 3, Annotations removed.)

After reviewing the Department’s Motion and Petitioner’s Response and attached

evidence, Judge Elmore found that:

“The affidavit and photographs of Department employee Greg Toran — unrebutted by the
affidavits of Ms. Wescott and her affiant, John Bresko - establish that the property still was
being identified as Beaver Oaks Airport in November 1998, and that a business called
“Skydive Eagle Creek” was being operated there. That Ms. Wescott and her partner
“harvested hay crops a number of years” and “had a communal garden” does not establish
that the property was “devoted to the production of crops.” (Order on Motions for Ruling
on Legal Issue, dated January 28, 2004, at 1))

As noted above, the Commission may reverse or modify a finding of fact, but may do so
only if it finds that the finding of fact is not supported by a preponderance of the evidence in the
hearing record. The Commission may not modify an historical fact unless it has reviewed the
entire record or at least those portions of the record that are relevant to the finding, Thus, to
modify Judge Elmore’s findings, the Commission would need to review the Department’s
Motion, Petitioner’s Answer and Petitioner’s Motion for Ruling on Legal Issues dated January
16, 2004, as well as the exhibits attached thereto, and then determine that the findings 6f fact in
Judge Elmore’s January 28, 2004 Proposed Order are not supported by a preponderance of
evidence in the record.

A review of this record and the facts established by the Department therein would,
however, make it clear that Judge Elmore was correct in his determination that the subject
tank was regulated under the Department’s UST rules.

b. Request for new hearing

Petitioner argues in the alternative that she should be granted a new hearing because she
“was not afforded a hearing to present evidence” on the issue of whether or not the underground
storage tank was a farm tank. (Exceptions and Brief at 2,) This is not true. Petitioner has had

ample opportunity to present evidence.
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Petitioner was afforded and took the opportunity to present evidence in the exhibits to her
response to the Department’s December 2003 motion. The ALJ simply ruled against her.”* She
was also afforded a second opportunity to present additional evidence in the exhibits to her
response to the Department’s January 2005 motion but, as noted above, Petitioner chose not to
respond to that motion.

Under these circumstances, Petitioner cannot reasonably argue that she has been denied
an opportunity to present evidence. Further, given that Petitioner elected to forego her
opportunity to present evidence on the sole legal issue in this matter and has admitted all of the
remaining relevant factual issues in her Answer, it is entirely unclear what purpose a new hearing
would serve. ' No further hearing is necessary.

Exception No. 4 (request for a new ELS):

Petitioner requests assignment of a new environmental law specialist. Petitioner takes issue
with the ELS assigned to this matter because, as Petitioner asserts, she had “no interest in protecting
[Petitioner’s] procedural rights.” (Exceptions and Brief at 2.)

As an initial matter, Susan Greco, the current ELS, is a trained professional who has ably
served the Department in this and similar contested case proceedings for five years. Exception 4 is
premised on a complete misunderstanding of Ms. Greco’s role. Her role is to represent the
Department in this matter. She is responsible for drafting documents, presenting evidence, and
presenting factual and limited legal arguments to the ALJ and the Commission. Petitioner’s
argument is akin to the Department arguing that Petitioner’s attorney has failed to adequately

represent the Department. It’s simply not Ms. Greco’s job to represent Petitioner.

13 Inher exceptions and Brief, Petitioner repeals the same argument Fudge Elmore rejected in his January 28, 2004

Proposed Order.

% The scope of the hearing is limited to those matters placed at issue by the answer. QAR 340-011-570. Petitioner’s
Answer expressly admitted all of the Department’s factual findings, except that Mr. Hatley was a lessee of the property,
an issue not relevant here. At no time during the three years since her Answer was filed has Petitioner filed an amended
answer denying any of the Department’s factual findings. In her response to the Department’s December 2003 Motion,
she did not deny any of the Department’s factual findings but merely argued that that set of facts should lead tc a
different legal conclusion,
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With that said, the proceedings themselves are conducted by the ALJ pursuant to the
Attorney General’s Model Rules of Procedure. ORS 183.630. Ms. Greco has construed ORS
183.457 consistent with the Attorney General’s Model Rules, the Department’s own rules, and
Judge Elmore’s ruling on the issue. Petitioner’s attorney seems to take issue with this. (Exhibit
G.) But it is wholly consistent with her role as a representative of the Department in this matter.
Petitioner presents no evidence, and to the best of our knowledge there is none in the record, that
Ms. Greco has done anything to undermine the process or procedures in this matter.

Staffing for a contested case proceeding is wholly within the discretion of the
Department. A new ELS can be assigned if the Commission determines that a new hearing is
called for as requested in Exceptions 2 or 3 and that reassignment would be appropriate for such
a hearing, but there is nothing in this record to indicate that reassignment is necessary. Further,
policy considerations weigh heavily against assigning a new ELS every time a Respondent or
Petitioner gets a decision with which they disagree. The Department simply does not have the
resources to reassign an ELS and bring a new ELS up to speed on a given case on demand and
without justification.

V1. CONCLUSION

The Department requests that the Commission issue a Final Order upholding the

Administrative Law Judge’s Order on Motion on Ruling for Legal Issue and Proposed and Final

Order, dated February 22, 2005,

Dated this 19th day of July, 2005.

(// //(( / }%_/‘Zcz/j

Lynné Perry, OSB #90456 %,.__ﬁ

Assistant Attorney General
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: February 3, 2003
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| Ann Redding

Hearing. Officer Panel, Tranaportation Section
1905 Laria Avetis NLE.
Salem, Oregon 87314

RE: OAH Case No.: 119055
Agengy Case No,: LQ/T-NWR-02 094
TN THE MATTER OF;
Cyanthia Gay (Wescoit)
Raquest for New Administrative Law Judge
Request to Reset Hearing Dato

Dear Ms. Redding:

Aas per phone call with you on this dare Ma. Wegcott requests a new Adminieprgtive Law Judge

and requests to reset the hearing date presently set Februacy 28, 2005 This is 4 first time requcst
i+ for both items,
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i R Ore On Qffice of Administrative Hearings
T : Employment Department

d i "Thagdowe R Kulongosld, Govermnat 605 Cottage St. NE, Suite 201

- ' Salem, OR|97301

(503) 378-4720
| L FAX (503) 378-2942

' - Februsry 7, 2005 ' '
James F, Bvans ' ' O_LQ-

; Attorney st Law
! 200 SW Carey Lane
Portlend, OR 57218

| Re: In the Marter of Cynihia Gay (Wescot)
‘ Doar Mr. Evans:

@ Thank you for your letter of Pebraary 3, 2005 requestingthe assignment of &
! differant administrative law judge to the abnvc-cnﬂﬂed mattar. Regratfilly, I must deny
" your request.

' " OAR 471-060-0003(4) allovws & request if the party “had & reasonable epportunity

; to request a change of administrative law judge but did not do sa. ‘Reasonable’ ia ,

| determined nnder the totality of civoumstances,” In this case, the Notice of Hearlng . |/

: naming the administrative 1aw judge Wes senl o January 20, Your request dated
February 3, 2005, wag made 14 daye later. This is nat “reasonsble opporturity” under ail

. tha aircumatancas

: Yours'very truly,

Thomas E. Ewing, Ph
Chief Administrative Law Judgc
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James F. Evans
Attorney at Law
200 8.W. Carey Lane
Portland, Oregon 97219
503-636-4995

February 8, 2005

Thomas E. Ewing, Ph.D, J.D.
Chief Administrative.l:d® Judge
Office of Adgini{t?ativc Hearings

Employmefit Department
605 L6ttage Street NLE., Suite 201
em, Oregon 97301

RE; OAH Case No.: 119035
Agency Case No,: LQ/T-NWR-02-094
IN THE MATTER OF:
Cynthia Gay (Wescott)
Request for New Administrative Law Judge
Request to Reset Hearing Date

Dear Judge Ewing:

Thank you for yout letter of February 7, 2005. Please reconsider the request to remove Judge
Elmore, On January 20, 2005 until February 2, 2005, I was not able to respond to the DEQ untj
ity PLF was paid. Once that was done [ ¢alled up Annt Redding and updated my address and
phone number while at the same time inquiring as to the form of request for a new judge and
request fo reset hearing. She kindly said a letter would be fine and that the request should be no
problem as it would be a first for both. I also indicated briefly that due o the “totality of the
circumstances” it was very important a new judge get assigned because my client had no
confidence in Judge Elmore due to ptior rulings which prejudiced his rights to get a fair hearin

—

on the merits. No, judge Elmore would have him get no hearing at all, Such as that is against the
spirit of the administrative rules where the customer is the property owning citizen, and the ide3 is
to reach the merits. So, Ms. Wescott renews the request. I respect your indication on the phon
today that knowing the full “totality of the circumstances” a granted request seems appropriate

Thank you for your attention to this matter.

EXHIBIT C
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Re: In the Matter of Cynthia Gay (Wescott)

|
| Dear Mr. Evans:
I
. Thank you for your letter of February 8, 2005 requesting reconsideration of my
| earlier ruling denying the motion to recuse Administrative Law Judge Stephen Elmore in
the above-entitled matter. I must again deny your request.

When I originally denied your request, I had not properly understood that some
time ago Judge Elmore had actually convened the hearing. A timely request would
have been one made shortly after notice of the initial assignment of Judge Elmore.

You also assert that your client does not have confidence in Judge Elmore‘s
impartiality because of previous rulings, I construe that to be a "good cause” argnment
under OAR 471-060-0005(2)(b). "Good cause" is defined as

any reason why an administrative law judge's impartiality might /
reasonably be questioned. It includes, but is not limited to, personal bias or
prejudice, personal knowledge of disputed facts, conflict of interest, or any
other interest that could be substantially affected by the outcome of the
proceeding.

I i

g Tudge Elmore dismissed your client's case on the ground that the lay
representative did not meet the legal conditions of representation set out in ORS
' 183.457(2). That ruling does not rise fo-"personal bias or prejudice, "

Thomas E. Ewing, Ph.D, J.D.
Chief Administrative Law Judge

i ¢: Stephen Elmore, ALT
Susan Greco, DEQ

a EXHIBIT D
| AMENDED ANSWERING BRIEF
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James F. Evans HEOE;VED
Attorney at Law 9
200 S, W. Carey Lane FEB 16 2005
Portland, Oregon 97219 THE OFFICE OF
503-636-4995 ADMINISTRATIVE HEARINGS
February 15, 2005
Thomas E. Ewing, Ph.D, I.D.
Chief Administrative Law Judge
Office of Admiistrative Hearings
Employmefit Department
Mge Street N.E,, Suite 201
em, Oregon 97301
RE: OAH Case No.: 119055
Agency Case No,: LQ/T-NWR-02-094

IN THE MATTER OF:

Cynthia Gay (Wescott)

Request for New Administrative Law Judge :

Request to Reset Hearing Date !
Dear Judge Ewing:

I am in receipt of your letter of February 10, 2005. T am disappointed in your decision to lcavr:
Judge Elmore hearing this matter. I must renew my request for an impartial ALJ in light of yout
letter of February 10. Please review the recotd in this matter as this will make clear that my
client’s rights were prejudiced by Judge Elmore’s actions.
Not allowing Ralph Hatley to act as Cynthia Wescott’s personal representative ‘was not simply
an abuse of discretion, but a disregarding of the law. The Judge’s refusal to reset the heating 59
as to allow my client’s matter to be heard on the merits demonstrated “...reason why an
administrative law judge’s impartiality might reasonably be questioned...”. You cite ORS
183.457(2), for Judge Elmore’s decision, but he did not recite findings from the record to justify
his decision. In fact he did not even allow an offer of proof to make a record. ORS 183.457(1)
states.in patt “... No rule adopted by a state agency shall have the effect of precluding lay
representation...” This same type langnage is used again in the same paragraph. ORS183.457(2)
EXHIBIT E G BRIER
AMENDED ANSWERIN |
00045
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which you cite is permissive unless certain conditions are found. “.. May appear by authorized

representative ift...” (a) “...will not hinder the orderly and timely development of the record,.” No
record is present to support the Judge’s ruling. It is an error of legal reasoning that my client does

not assume 1o be benign and you should not disregard as a basis to recuse Judge Elmore.

The “Good cause” you cite includoes the language “...Jt includes, but is hot limited to, personal
bias or prejudice,...” that means it does not even need to “rise” to personal bias or prejudice, buj
that the subjective belief of my client is “reasonable” under the totality of the circumstances, or
that the interest of justice- the appearance of being fair- would be promoted by removing the
Judge. Here, the record reflects that Ms, Wescott sent a power of atforney naming Ralph Hatley
her personal representative to Judge Elmore before the hearing, Mr. Hatley is the long time
business partner and life partner of Ms. Wescott and was to whom much of the DEQ
correspondence was addressed, see Petition for Rehearing and/or Reconsideration. Ms. Wescott
also faxed a letter to Judge Elmore the day before the hearing stating Mr. Hatley was going to art
on her behalf and that she would be available to the Judge at a stated telephone number if there
were any questions. How easy would it have been to give Ms. Wescott a set over when it was
quite clear a good faith misunderstanding had occurred on her part. The Judge had no interest in
protecting the party’s right to a hearing, It is manifestly reasonable for Ms. Wescott to want
another judge, and it meets the test “.,.any reason why an administrative law judge’s impartiality

might reasonably be questioned.”

I recite this record and duly include this letter in the record so that if necessary a reviewing

body can evaluate my clients request and I am confident ray clients position surpasses the minimal

lovel of evidence necded to sustain het request for the Judge violated two of the most basic
premises of administrative law; lay representation which expresses the less formal nature of the
proceedings and the right to a hearing on the merits.

Thaok you for your close attention to this matter.

Yours very truly,
James F, Evans

cc; Susan Greco
Stephen Elmore /
Stephanie Hallock

EXHIBIT E
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—Oreg On Office of Administrative Hearings
Employment Department
' 605 Cottage St. NE,|Suite 201
Salem, OR 97301
(503) 378-4720
FAX (503) 378-2942

Theodore R. Kulangoski, Governoy

Februaty 17, 2005
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Mr. James F. Evans
Attomey at Law
200 SW Carey. Lane
Portland, OR 97219

:

Re: Inthe Matter of Cynthia Gay (Westcott)

Dear Mr. Evans:

Thank you for your letter of February 15, 2005. I must again decline your request
to recuse Administrative Law Judge Stephen Elmore in the above-entitled matter.

Let me add an additional explanation. I frequently get requests from both
agencies and private citizens asking for the recusal of an administrative law judge long
after the initial assignment. The reason generally, as in your case, is that the judge ruled
against the party in an interim order. With 40,000 cases per year, it would be impossible
for the Office of Administrative Hearings to operate efficiently and, not least, fairly if I
were to reassign judges every time they issue orders which agencies or parties do noft like,

Purther correspondence on this matter is unnecessary, Judge Elmore will
continue to be the judge assigned to this case.

Yours very truly,

¢ Susan Greco, DEQ
Stephen Elmore, ALJ

EXHIBIT F
AMENDED ANSWERING BRIEF
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February 18, 2005

Les Carlouch ..

Senior Policy Adviser
B°W. Sixth Avenue

ortland, Oregon 97204

RE: IN THE MATTER OF:
Cynthia Gay (Wescott)

Dear Mr. Carlough:

I received a phone message from you on F ebruary 17, 2005 which stated you had spoken to
Susan Greco, and she said there was no provision for Ms. Wescott to have lay representation in
ORS183.457 and that is why the Judge defaulted Ms. Wescott; therefore, no basis existed for
DEQ to make a written request for 2 new judge. You said you needed to take a look at the statute,
but there was no reason for DEQ to take action based on Ms. Greco's representation. I called yq
and left a message that same day which encouraged you to look at ORS183.457(1) which
specifically states:”...No rule adopted by a state agency shall have the effect of precluding lay
representation...”” Further I called you back and left another message asking you to review the
document DEQ is required to provide parties in contested case hearings, and specifically at “2.
Rights to an attorney” whete it is quite clear a party can have lay representation, and that Ms.
Wescott fulfilled all preliminary requirements. I have left several phone messages today, but

James F. Evans
Attorney at Law
200 S.W. Carey Lane
Portland, Oregon 97219
503-636-4995

RECE|VED
FEB £ 5] 2605
Oregon DEQ

Offles of th

Director

Post-it” Fax Note 7671  [Osle "7/{3 |deges® 7/
Yo L ynne F2mh Frondui 6 ax Gyep,
Co./Dapt. 7) T JR—) Ca. bg&
Phone & Phong # gﬁ 5 ) ‘5-;y
Fax # Fax 4

have been unable to speak with you,

I am sorry, but Ms. Greco is either incompetent or is lying to your face. Her animus is clear,
but what is striking is that she would lie to a fellow employee at the Department. I can only hope
that her supervisor does not tolerate lying by subordinates. I would have preferred to speak with
you over the phone, but this matter could not wait and it seemed clear based on your phone
message she was telling you incorrect information when there is no explanation for her to be so
ignorant, I would still like to speak you, but feel this must to brougly to the attention of the

Director.

Thank you for your attention to this matter.

Your very truly,

1S Tpwmes, = Evaw
James F. Evans
ce: Stephanie Hallock

S

EXHIBIT G

1184

AMENDED ANSWERING BRIEF

Page 1 of 1

00048



1 CERTIFICATE OF SERVICE

2 T hereby certify that on July 19, 2005, T served the original DEPARTMENT’S
3 AMENDED ANSWERING BRIEF TO PETITIONER’S EXCEPTIONS AND BRIEF
4 NO. LQ/T-NWR-02-094 WASHINGTON COUNTY by hand-delivery on:

5
Stephanie Hallock, Director
6 Department of Environmental Quality
“ 811 SW Sixth Avenue
Portland, OR 97204
8

And a true and correct copy by first-class mail on:

10
James Bvans

11 200 SW Carey Ln
12 Portland OR 97219

13
- 14

15 Lynné Perry, #90456 J
16 Assistant Attorney General

Of Attorneys for DEQ

17
18
19
20
21
22
23
24
25
26
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Plepattment of Justice
1515 $W Fifth Ave, Suite 410 0 00 4 9
Portland, OR 97201
(503) 229-5725



Ure On ' Department of Environmental Quality
: 811 SW Sixth Avenue
Portland, OR 97204-1390

5(3-229-5696
TTY 503-229-6993

Theodore R, Kulongoski, Governor

June 27, 2005

Envirenmental Quality Commission

c/o Jane K. Hickman, Acting Assistant to the Commission
811 S.W. 6™ Avenue, 10™ Floor

Portland OR 97204

Re: Cynthia Wescott (formerly Cynthia Gay)
Case No. LQ/T-NWR-02-094

Dear Ms. Hickman:

Attached you will find the Department’s Answer to Respondent’s Brief in the above referenced
case. A copy of this document has been sent to Ms, Wescott’s attorney of record, Mr. James F.
Evans, as of this date.

If you have any questions, please call me at (503) 229-5152.

Sincerely,

Susan M. Greco
Environmental Law Specialist

Enclosure
cc:  James F. Evans, Esq., 200 S.W. Carey Lane, Portland, OR 97219

00051
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BEFORE THE ENVIRONMENTAL QUALITY COMMISSION
OF THE STATE OF ORBGON

DEPARTMENT ANSWER TO
RESPONDENT’S BRIEF

NO. LQ/T-NWR-02-094
WASHINGTON COUNTY

IN THE MATTER OF:
CYNTHIA (GAY) WESCOTT,

PETITIONER

L S NS L L N

Tﬁe Department of Environmental Quality (the Department), submits this Answering Brief
to the Environmental Quality Commission (Commission) for its consideration in the appeal, filed
by Cynthia Gay of the Adnunistrative Law Judge’s Order on Motion on Reling for Legal Issue and
Proposed and Final Order,‘dated February 22, 2005 in Case No. LQ/T-NWR-02-045.

I. COMMISSION ACTION REQUESTED

The Department requests that the Commission issue a Final Order upholdmng the
Admimistrative Law Judge’s Order on Motion on Ruling for Legal Issue and Proposed and Final
Order, dated February 22, 2005.

Il CASE HISTORY

On June 25, 2002, the Department issued to Respondent, Cynthia Gay (now known as
Cynthia Wescott), a Notice of Violation, Department Order and Assessment of Civil Penalty which
alleged four violations and assessed civil penalties in the amount of $6,072. On July 15, 2002, the
Department received a request for hearing and answer from Respondent’s then attorney, Mr.
Lawrence Derr. The answer expressly admitted all of the Depart_merit’s factual findings, except that
Mr. Hatley was a lessee of the property. Mr. Derr did raise the affirmative defense that the tank was
not an underground storagertank because it was a “farm tank,” as that term is defined in 40 CFR
280.12 (as adopted by former 340-150-0010).

 On August 15, 2002, the Department met with Mr. Derr to discuss the case. At that time,
the Department informed Mr. Derr that it could not agree to reductions in the civil penalties until
the Department received soil sampie r_esults ﬁo;ﬁ beneath the\locaﬁon of the underground storage

tank. The Department received the soil sample results in June 2003. At that time, the Department

Pagel-  DEPARTMENT’S ANSWER TO RESPONDENT’S BRIEF
CASE NO. LQ/T-NWR-02-094
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offered to settle the case. In Angust- 2003, Mr. Derr countered with an offer of a nominal civil
penalty. Because the Department and Ms. Gay could not agree on a settlement, in September 2003,
the matter was referred to the Healjng Officer Panel for the setting of a contested case hearing date.

In October 2003, the Hearing Officer Panel informed the Department that Mr. Derr was no
longer representing Ms. Gay. At that time, the Hea;iﬁg Ofﬁcér Panel mformed Ms. Gay that she
would need to be represented by either herself or another attorney at required by Oregon law. The
contested case hearing was not set until January 14, 2004 in order to allow Ms. Gay time to prepare
for the hearing. On December 15, 2003, the Department filed a Motion for Ruling on Legal Issues,
requesting a ruling that the underground storage tank in question was not a “farm tank.”

On December 19, 2003, Ms Gay requested that the heér.ing be postponed until February and
that she be allowed until mid-January to respond to the Department’s motion. The Department
agreed to reschedule the hearing for February 18, 2004 and to allow Ms, Gay until January 16, 2004
fo respond to the motion. On January 16, 2004, Ms. Gay filed a response to ﬂlé Depértment’s |
Motion. On January 28, 2004, Administrative Law Judge Stephen Elmore issued an order finding
that the underground storage tank in question was not a farm tank.

On Fehmafy 18, 2004, the contestéd case hearing was convened but Ms. Gay failed to
appear herself or to be represented by an attorney as required by ORS 183.457). Since Ms. Gay had
faiied to ap?ear at the hearing, she was i default and a Defanlt Final Order was entered by the
Department on that date.

On March 31, 2004, the Department received a Petition fér Reconsideration and Rehearing

and a Request for a Stay from Ms. Gay’s new attorney Mr. James Evans. On May 26, 2004, the

*ORS 183.457 allows parties other than the agency to be represented by an “authorized
representative” if the agency, by rule, allows such representation. A natural person cannot be
represented by an authorized representative in contested case hearings before the Department
because ORS 183.457 has defined authorized representative to be “a member of a participating
partnership, an authorized officer or regular employee of a participating corporation, association
or organized group, or an authorized office or employee of a participating governmental authority
other than a state agency.” Thus the Department is prohibited by statute from adopting a rule
allowing such representation.

Page2 - DEPARTMENT’S ANSWER TO RESPONDENT’S BRIEF
CASENO. LQ/T-NWR-02-094
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Director granted the Petition for Reconsideration but denied the Request for a Stay since Mr. Evans
had not presented facts or reasons sufficient to show that Ms. Gay would suffer irreparable mjury if
the order was not stayed. On November 22, 2004, the Director agreed to allow Ms. Gay a contested
case hearing on the matter. |

On January 20, 2005, a notice of hearing was sent by the Office of Administrative Hearings,
setting the date of the hearing for Febmary 28,2005, On January 28, 2005, the Department filed,

via facsimile, a Motion for Ruling on Legal Issues. At the time of filing, the Department attempted

81 "to fax the Motion to Mr. Evans, but learned that his phone number had been disconnected with no

forwarding number. The Motion was mailed to Mr. Evans last known address as listed with the
Oregon State Bar.

On February 3, 2005, Mr. Evans sent a letter to the Office of Administrative Hearings -
requesting a new administrative law judge and a postponement of the hearing date. On February 7,
2003, the Chief Administrative Law Judge Thomas Ewiﬁg denied the requeét for a new
administrative law judge. On February 8%, Mr. Evans again requested a new administrative law
judge and Judge Ewing denied the request. On February 15™ Mr. Evans again requested a new
administrative law judge and Judge Ewing denied the request. |

‘On February 17,2005, a pre—heaﬁng conference was held via telephone to allow Mr. Evans
to make his arguments for postponirig the conteéted case hearing and for allowing him additional
time to respond to the Department’s Motion. At the conclusion of the pre-hearing conference,
Judge Elmore denied b(?:ch requests. ' When Mr. Evans failed to respond to the Department’é Motion
by the established deadﬁne, Judge Elmore issued an Order on Motion for Ruling on Legal Issue and
Proposed and Final Order (Order) on February 22, 2005 rendering the contested case hearing
Unnecessary. R

On March 24, 2005, the Commission received Ms. Gay’s timely Petition for Copymission
Review of the Order. On May 2, 2005, the Commission received Ms. Gay’s Exceptions and Brief
(Brief).

1
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1. APPLICABLE LAW TO COMMISSION REVIEW OF A PROPOSED ORDER

The Order was issued under the statutes and procedural rules goveming the Office of
Administrative Hearings, which requires that all contested case hearings bé conducted by an
administrative law judge. The Commission’s authority to review and reverse the administrative
law judge’s decision is ]imited-by the statutes and the rules of the Depértment of Justice. The
most important limitations are as follows:

(1) ;the Commission may not modify the form of the proposed order in any substantial
manney witﬁout identifying and explaining the modiﬁc:a‘cio.ns.2 |

(2) The Comnmission may not modify a recommended finding of historical fact unless .it
ﬁndé that the recommended finding is not supported by a preponderance of the evidence in the
record.” The Commission may not modify any historical fact unless it has reviewed the entire
record or at least all portions of the record that are relevant to the finding.

{(3) The Commission nﬁay not consider any new or additional evidence, but may only
remand the matter to an administrative law judge to take the evidence.*

II. DEPARTMENT’S RESPONSE TO PETITIONER’S EXCEPTIONS AND ARGUMENT

In his Brief, Mr. Evans takes exception to the Order in four regards: (1) that the denial of the
request for a new administraﬁve law judge be reversed; (2} that the demal of the request to reset the
hearing date be reversed; (3) that the Order on the Motion for Ruling on Legal Issues be reversed or
alternatively, Ms. Gay be provided a new hearing; and (4) that a new Environmental Law Specialist

be assigned to the mater.

!

Exception No. 1: Mr. Evans requests that the Commission assign a new administrative
law judge to the matter. Although not sp'eciﬁdally stated in the Brief, it may be assumed that Mr.
Evans is also requesting that the Commission remand this matter for a new hearing under this -

exception.

2 OAR 137-003-0665. _
* OAR 137-003-0665. A historical fact is a determination that an event did or did not occur or
that a circumstance or status did or did not exist either before or at the time of the hearing.

* OAR 340-011-0575.

Page d - DEPARTMENT'S ANSWER TO RESPONDENT’S BRIEF : 0 0 0 5 5
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In 1999, the Oregon Legislature established the Hear:ing' Officer Panel, now known as the
Office of Administrative Hearings, in order to prevent perceived or actual bias presented when an
agency staff person served as the adjudicator in a case. Undér the law, state agencies such as the
Department, are not permitted to employ their own hearing officers or to use agency staff or a

member of an agency’s board to conduct hearings. Contested case hearings must be held under the

* procedural rules adopted by the Attorney General and the Office of Administrative Hearings. OAR

417-060-0005 sets forth the procedures for a request of 2 new administrative law judge. All such
requests must be sent to the Chief Administrative Law Judge who must decide the request. A first
request will be automatically granted unless the party did not avail itself of a “reasonable
opportunity” to do so. Any subsequent reqﬁests will be granted if the requestor can show “good
cause.” (Good cause is defined as “any reason why an administrative law judge’s impartiah'tj might
reasonably be questioned. It includes, but is not limited to: personal bias or prejudice, personal
knowledge of disputed facts, conflict of interest, or any other interest that could be substénﬁally
affected by the outcome of the proceeding.”

First, it is the Department’s contention that the Commission does not have the authority fo
assign a new administrative law judge. Oregon Administrative Rules clearly place the authority to
do so within the power of the Chief Administrative Law Judge. The Commiséion could remand
this case for a new hearing, but there is no guarantee that a different administrative law judge would
be assigned. If the Commission does have the authority to assign a new administrative law judge,
such a decision would be in direct conflict with the purpose of the Ofﬁce of Administrative
I:Iearings which is o ensure that contested case hearings are conducted. by an impartial third party
n;t directly under the mfluence of the agency.

Second, the Department argues that Chief Administrative Law Judge Ewing made the
.correct decision m denyiné each of Mr. Bvans’ requests for a new administrative law judée. MI

Evans’ first request for a new administrative law judge was not made within a reasonable period of

> OAR 471-060-0005.

Page5 - DEPARTMENT S ANSWER TO RESPONDENT’S BRIEF
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time. Each of Mr, Evans’ subsequenf requests did not present good cause why the requests should

be allowed. Specifically, Judge Bwing stated in his February 17, 2005 letter:

I frequently get requests from both agencies and private citizens asking for the
recusal of an administrative law judge long after the initial assignment. The reason
generally, as in your case, is that the judge ruled against the party in an interim
order. With 40,000 cases per vear, it would be impossible for the Office of
Administrative Hearings to operate efficiently and, not least, fairly if I were to
reassign judges every time they issue orders which agencies or parties do not like.®

Exception No. 2: Mr. Evans takes exception to the ruling that the contested case
hearing not be postponed. Again, althongh not specifically stated in the Brief, it may be assumed
that Mr. Evans is also requestjng that the Comrpission remand this matter for a new hearing under
this exception. |

First, it is the Department’s conténtioﬁ that the Commission does not have the authority to
postpone é contested case hearing. As previously stated, contested case hearings must be held
under the procedural mles adopted by the Attorney General and the Office of Administrative
Hearings. The anthority o set the date and time of the hearing including any postponement, is
within the powef of the administrative law judge.” Thus the rules clearly placé the authority to
postpone the hearing within the power of the administrative law jﬁdge.

Although not specifically requested by Mr. Evans, arguably the Connnissioﬁ could remand
this case for the setting of a new hearing. It is the Department’s argument that Judge Blmore made
the correct decision in denying Mr. Evans’ request for a postponement of the hearing. An
admimnistrative law judge may postpone a hearing for gpod cause.® Good cause is defined in
Black’s Law Dictionary as a substanttal or good reason that is beyond the proponent’s reasoﬁable
control. Mr, Evans provides three reasons why the hearing should have been postponed:

(i) Mr. Evans argues fhat he could not take action on this matter because of 2 “legal

disability.” In a letter dated February 8, 2005 to Judge Ewing, Mr. Evans stated that his “legal

¢ Letter from Thomas E. Ewing to James F. Evans, dated February 17, 2003,
7 QAR 137-003-0525. _
8 QAR 137-003-0525.
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24

disability” was the fact that he had not paid his professional Hability insurance. This reason is not
good cause since Mr. Evans’ decision regarding when to pay his professional liability insurance was
completely within his control.

(2) Mr. Evans argues that, because he did not receive the Department’s Motion until
February 11, 2005, he did not have sufficient time to respond to the Motion in preparation for the
hearing. This reason is not good cause because Mr. Evans is required to update his address with the
Oregon State Bar, the Department and the administrative law judge,” Mr. Evans received notice of
the hearing on January 21, 2005. He informed the Department and the Office of Administrative
Hearings of his change of address m a letter dated February 3, 2005."° The Departlﬁent made a
diligent effort to proinpﬂy serve Mr. Evans with its Motion by attempting to fax the Motion to his ‘
last known fax number. When the Department learned that the number had been discormected, the
Department attempted to contact Mr. Ev;iné by telephone. There was no forwarding number
available for Mr. Evans telephone number. The Department then contac.ted the Oregon State Bar
and directory assistance but no forwarding address or number was available from either entity. At
that time, the Department mailed the Motion to Mr. Evans’ last known address. Once the
Deépartment learned of Mr. Evans change of address, it promptly mailed an additional copy ofthe
Motion to the new address. |

(3) Mr. Evans argues that hé did not have sufficient time to prepare for the heai'ing because
he was preoccupied with his requests for a new admimnstrative law judge. Again, this reaéon is not
good cause, specifically, how much time Mr. Evans spends on the case and how he chose to
allocate his time were completely withun his control. | |

- Exception No. 3: Mr. Evans takes exception to the Order on Motions for Ruling on
Legal Issues and requests tﬁat fhe Commission reverse this Order. Alternatively, Mr. Bvans is
requesting that the Commmission remand the case “because Ms. Wescott was not afforded a hearing

to present evidence.” Although Mr. Evans is not clear which Order he is referring to in his Brief,

° See QAR 137-003-0520(6) and Oregon State Bar Rules of Procedure, Rule 1.11.
*® This letter was received by the Department on February 7, 2005.

_ Page7-  DEPARTMENT’S ANSWER TO RESPONDENT’S BRIEF ' :
00058

CASE NO. LQ/T-NWR-02-094



R =R e N =

10
11

12|

13
14
15
16
17
18
19
20
21
2
23
24
25
26
27

the Department believes Mr. Evans is referring to the Order on Motions for Ruling on Legal
Issues dated January 28, 2004, |

First, the Department argues that Tudge Elmore was cormrect in his ruiing that the
underground storage tank was not a “farm tank.” As previously stated, contested case hearings
must be held under the prooedufai rules adopted by the Attorney General and the Office of
Administrative Hearings. The procedural rules allow for a portion or all of the issues in a
contested case to be resolved through a process called a Motion for Ruling on Legal Issues or
Summary Judgment.'! The administrative law judge must grant the motion if the evidence in the
record shows that there is no genuine issue as to any material fact that is relevant to the legal 1ssues
mn the matter. If the judge’s niling on the motion resolves all tﬁe issues in the case, then the judge
must issue a proposed order. ‘

While the Commission may reverse or modify a finding of fa;:t, it can do so only if the
Commissioﬁ finds that the finding is not supported by a preponderance of the evidence in the
hearing record. Additionally, the Commission may not modify any historical fact unless it bas
reviewed the entire record or at least all portions of the record that are relevant to the finding."*
Thus, in order to modify Judge Elmore’s findings in the January 2004 Order, the Commission
would need to review the Department’s Motion for Ruling on Legal Issues dated December 15,
2003 and the exhibits attached thereto, along with Respondent’s Answer é.nd Motion for Ruling -
on Legal Issues dated January 16, 2004 and the exhibits attached thereto, and make a
determination that the findings of fact in the Order are not supported by a preponderance of
evidence in the exhibits aftached to the Motions.

Pursuant to the rules, “farm tank” is defined as “a tank located on a tract of land devoted
to the production of crops or raising animals, including fish, and associated fesidences and

improvements. A farm tank must be located on the farm property.”® The facts in the record

Y OAR 137-003-0580.
2 0AR 137-003-0665(4).
3 40 CFR 280 12, as adopted by former OAR 340-150-0010.
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show that the fract of land on which the underground storage tank was located was not devoted
to the production of crops. As stated in the Department’s Motion for Ruling on Legal Issues,

dated December 15, 2003:
Specifically, at least two business entities which are unrelated to production of
crops list the tract of land as their principal place of business. Since 1991,
Respondent has used the name of ‘Beaver Qaks Airport’ as the facility name. A
portion of the property has been rezoned from ‘exclusive farm use’ to ‘other
improved property’. The tract of land on which the UST was located was used for
a landing strip. (annotations removed).'*

After reviewing the DepMeﬁt’s Motion and Ms. Gay’s Response and attached

evidence, the administrative law judge found that:

The affidavit and photographs of Department employee Greg Toran — unrebutted by
the affidavits of Ms. Wescott and her affiant, John Bresko-establish that the property
still was being identified as Beaver Quaks Airport in November 1998, and that a
business called “Skydive Eagle Creek” was being operated there, That Ms. Wescott
and her partner “harvested hay crops a number of years” and “had a communal
garden ;’sdoes not establish that the property was “‘devoted to the production of
crops.”

The facts clearly show that the property on which the underground storage tank was
located, was not devoted to the production of cr0psland thus the undergroﬁnd storage tank
was not a “farm tank.” |

Second, Mr. Evans argues that Ms Gay should be granted a new hearing because she “was
not afforded a hearing to present evidence” on the issue of whether or not the unéerground storage
tank was a farm tank. This is not true. Ms. Gay was afforded the opportunity to present evidence
as exhibits to her respoﬁse to the Department’s Motion. Simply because the adminis{raﬁve law
judge did not agree with Ms. Gay’ s‘position, does not mean that the process was “unfair” as
alleged by Mr. Evans. While a party to a contested case hearing has a right to aﬁpeai t};e
proposed order of an administrative law judge, the Office of Administrative Hearings was

established to ensure that contested case hearings are conducted by an impartial third party to

" Department’s Motion Jfor Ruling on Legal Issues dated December 15, 2003, page 3.
5 Order on Motions for Ruling on Legal Issue, dated January 28, 2004, page 1.
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ensure a fair process. If the Comrnission allowed a new hearing evefy time a party did not agree
with the proposed order of an administrative law judge, this process would be circumvented.

Aﬂer being served with a formal enforcement action, 2 respondent has twenty days fo file an
answer that either admits or denies all the facts alleged in the action. Any factual matters afleged in
a formal enforcement action that are not denied in the answer, are presumed to be admitted. ' An
administrative law judge must limit the scope of the hearing to those matters that are placed at issue
by the answer.'” The Commission created this process to ensure that both sides are informed about
thé issues and can address the issues in a timely manner. Ms Gayfs answ.er expressly admitted all
of the Department’s factual findings, except that Mr. Hatley was a lessec of the property. Atno

time during the ensuing years of this case, has Ms. Gay filed an amended answer denying any of the

- Department’s factual findings. In fact, in Ms. Gay’s answer to the Department’s Motion, she again

did not deny any of the Department’s factual findings but instead argued that those facts should
mean a different legal conclusion. Ms. Gay had many opportunities to present evidence to support
her case in this inatter. Before an agency can deprive #per'son of at least some interests including
money, due process requires that persons be given adequate notice of the action and an opportunity
to contest that action. Ms. Gay was provided with both in this case.

Exception No. 4: Mr. Evans has requested that a new environmental law specialist be
assigped to this matter in order to protect Ms. Gay’s “procedural rights”.

Statute and rule allow the Department to be represented in formal enforcement matters by .
an environmental law specialist.’® An environmental law specialist is specificalty prohibited from
giving legal advice to the Department or the Commission. An environmental law specialist’s role
in the contested case process is limited to drafting documents, presenting evidenée, and presenting
factual and limited legal arguments to the administrative law judge and the Commiésion.

i

Y OAR 340-012-0530.
17 OAR 340-011-0570.
18 ORS 183.452 and OAR 340-011-0510.
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M. Bvans argument is flawed in that he assumes that the environmental law specialist has
some influence over the outcome of the ﬁroceeding besides that which occurs due to the presenting
of evidence and arguments to the administrative law judge and the Commission. In reality, the
specific environmental law specialist merely serves as a representative of the Department and has
limited decision-making aut'hon'ty.- For example, a recommendation to settle a case is generally first
reviewed by the regional manager overseeing adxrﬁ}aistra.ﬁon of the program and must be approved
by the.administrator of the Office of Complance and Enforcement, subject to further review by thé
Director of the Department.

'The procedural process whiéh the Department must follow when issuing a formal
enforcement action such as a civil penalty assessment, 1s set forth in statute, rule and pohicy. 1% At
the time the Dép artment issues a civil penalty, it is only a proposed penal’.cy and does not become
final until the respondent has exhausted the appeal process. If the respondent believes the
Department’s findings are incorrect or the civil penalty amount is too high, the respondent may file
an answer and a request for hearing and informal discussion. if the respondent provides
information at the informal discussion showing that the Department should mitigate the ¢ivil
penalty, the Department will 6ﬂen reduce the civil penalty. The majority of cases are settled after
the informal discussion with a reduced penalty. If the Department and the party are unable to reach
an agreement regarding settlement, then the éase is scheduled for a contested casé hearing. An
administrative law judge issues a proposed order aﬁer determining the facts i the matier and
applying those facts to the applicable law. A respondent has the right to appeal this proposed order
to the Commuission along Wiﬁ’l the final order of the Commission to the Court of Appeals. This
particular case has been handled according to the statutes and ﬁales the Department is required to
follow. |
g
i

Y2 For example, see ORS Chapter 183 and ORS Chapter 468.
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IV. CONCLUSION

In conclusion, the Department requests that the Commission issue a Final Order upholding

the Administrative Law Judge’s Order on Motion on Ruling for Legal Issue and Proposed and Final

Order, dated February 22, 2005.

@/%/06

@W/mzw

Date
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Susan M. Greco
Environmental Law pec:1ahst
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' Oregon

Theodore R. Kulongoeski, Governor

May 12, 2005

Ms. Susan Greco :

Office of Compliance and Enforcement
Oregon Department of Environmental Quality
811 S.W. Sixth Avenue -

Portland, Oregon 97204

Re: -'Cyntbia Westcott (formerly Cynthia Gay)
OAH Case No. 119055
DEQ Case No. LQ/T-NWR-02-094

Dear Ms. Greco:

Department of Environmental Quality
811 SW Sixth Avenue

Portfland, OR 97204-1390

503-229-5696

TTY 503-229-6993

. OnMay 9, 2005, the Commission received your request for an extension of time to file
the Department’s Answering Brief, until June 27, 2005. Your request for extension was
filed timely, and the Commission has granted your request.

If you have any questions, please call me at (503) 229-5555.

Sincerely,
%k@m

Jane K. Hickman
Acting Assistant to the Commission

Ce: Tames F. Bvans, 200 S.W. Carey Lane, Portland, OR 97219
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Oregon

Theodore R. Kulongoski, Governor

May 9, 2005

Jane Hickman

Acting Assistant to the Commission
811 S.W. 6™ Avenue

Portland OR 97204

Pear Ms, Hickman:

Department of Environmental Quality

RECEIVED
MAY 08 2005

Oragon DECH
Offlce of the Diractor

811 SW Sixth Avenue

Portland, OR 97204-1390
503-229-56%6
TTY 503-229-6993

Re:  Cynthia Gay (Wescott)
No. LQ/T-NWR-02-094

Thank you for providing a copy of Ms. Wescott’s Exceptions and Brief which was filed with the
Environmental Quality Commission on May 2, 2005. The Department hereby requests that the
time frame for filing of its Answering Brief be extended to June 27, 2005. At that time, a copy of
the Answering Brief will be provided to Mr, Evans as required by OAR 340-011-0575.

Sincerel

=MD,

Susan M. Greco
Environmental Law Specialist

=

cc: James F. Evans, 200 S.W. Carey Lane, Portland, OR 97219
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James F. Evans

Attorney at Law '
200 S.W. Carey Lane )gf ?; OF &.PB'WROMEM B
Portland, Oregon 97219 " Al QuaLy

May 2, 2005

Jane K. Hickman

Acting Assistant to Commission
Environmental Quality Commtssion
811 S.W. Sixth Ave.

Portland, Oregon 97204

RE: .Cbznﬂlia Wescott(formerly Cynthia Gay)
OAH Case No. 119055
DEQ Case No. LQ/T-NWR-02-094

EXCEPTIONS and BRIEF to Proposed Order of ALY Elmore

Dear Commission:
This letter constitutes Ms, Wescott’s Exceptions and Brief on the Proposed Order:
EXCEPTIONS

1. Ms. Wescott takes exception to denial of Request for new administrative law judge,

OAR 471-060-0005(4). Relief Sought and Entitled to: a new administrative law judge impartial
and fresh to the case.

2. Ms. Wescott takes exception to denial of Request to Reset Hearing Date(Denial of hearing).
-Relief Sought and Entitled to: a new hearing date to present witness’s testimony and
documentary evidence.

3. Ms. Wescott takes exception to Order on Motion for Ruling on Legal Issues.(Definition of 40
CFR 280.12 “...is a tank located on a tract of land devoted to...”farming. YOAR340-150-0010
Relief Sought and Entitled to: Reverse of Order on Motion for Ruling on Legal Issues. New
Order declaring tank is on land devoted to farming so is a farm tank. In the alternative to Order a
new administrative law judge to provide opportunity to present motions and a hearing to present
witness’s testimony and documentary evidence as to the factual contention that tank in question
is a “farm tank”.

4. Ms. Wescott takes exception to Susan Greco, Environmental Law Specialist , abusing Ms.
Wescott’s procedural due process rights to a fair hearing. Relief Sought and Entitled to: new
Environmental Law Specialist assigned to in this Matter,

BRIEF

1. Ms. Wescott is entitled to new administrative law judge. Ms Wescott made a written request
on February 3, 2005 for a new administrative law judge and request to reset hearing due to the
fact that ALJ Elmore had earlier denied Ms. Wescott a hearing and after a petition for rehearing
and or reconsideration, Ms. Hallock, Director of DEQ granted new hearing. This is not an
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interim order and the letter sent November 30, 2004 makes clear this is a new process. Letter
sent February 15, 2005 makes clear the reasons why Judge Elmore is prejudiced against Ms.
Wescott. ‘
2. Ms. Wescott is entitled to a new hearing. The highest concept in administrative law is to have
a hearing on the merits that is perceived to be fair by the parties and to have substance over form
and to achieve that by an informal process that gives the parties an opportunity to be heard and
present witnesses’ testimony and documentary evidence. Ms. Wescott made a request to reset
the hearing February 3, 2005. There was good cause because I could not take action due to legal
disability and not getting the other sides paper work. I also was strongly requesting a new judge
as above argued.
3. Ms. Wescott is entitled to reversal of the Order on Motions for Ruling on Legal Issues because
the farm tank is on land devoted to farming. ALJ Elmore was wrong in declaring the tank was
not on land devoted to farming. The tank was on land devoted to farming by way of use as a hay
field and because it is land zoned for farming. Not all the land was”groomed” for an airstrip, but
most was uneven and unusable for an airstrip because it was being used for growing hay. In the
alternative the Commission should order a new hearing because Ms. Wescott was not afforded a
hearing to present evidence. This is critical o the fairness issue.
4, Susan Greco should be removed for equity reasons so we can truly start over and end up with a
fair result. She has been abusive all through the process with no interest in protecting Ms.
Wescott’s procedural rights,

CONCLUSION

stice require reli%e above exceptions and brief.
Més . Evans '

orney for Ms, Wescott
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Petitioner CYNTHIA GAY (WESCOTT) OHA Case No. 119055
PETITION FOR COMMISSION REVIEW

James F. Evans

orney at Law 9) [ i

zo%tts.w.}éa;e; Lane AD]P E@E” [W[E
land, Oregon 97219 an

P0ﬂ531§~536r~4g9;5 , iR 24 2005

T OF ey
March 24, 2005 RO TENTAL Quiagyry

Department of Environmental Quality Commission
Stephanie Hallock

Director, Department of Environmental Quality
811 S.W. Sixth Avenue

Portland, Oregon 97204

RE: OAH Case No.: 119055
Agency Case No,: LQ/T-NWR-02-094
IN THE MATTER OF: '
Cynthia Gay (Wescott)
Petition for Commission Review

Dear Ms. Haillock, and Commission:

This letter duly above captioned “Petition for Commission Review” and, captioned with
petitioner’s name and the above identification of the Petitioner by name and case numbers
expresses Petitioners intent that the Commission review the proposed Order that the

Administrative Law Judge has served on Petitioner. This letter duly constitutes service within 30
days and fulfilled the jurisdictional requirement as required by OAR 340-011-0575(3)(4).

urs very truly,
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BEFORE THE OFFICE OF ADMINISTRATIVE HEARINGS
STATE OF OREGON :
for the
DEPARTMENT OF ENVIRONMENTAL QUALITY

IN THE MATTER OF THE PROPOSED ) ORDER ON MOTION FOR
ASSESSMENT OF CIVIL PENALTY ) RULING ON LEGAL ISSUE AND
) PROPOSED AND FINAL ORDER'
CYNTHIA WESCOTT )
(formerly Cynthia Gay), ) OAH Case No. 119055
Respondent ) Dept. Case No. LQ/T-NWR-02-094

HISTORY OF THE CASE

. The Department of Environmental Quality issued a Notice of Violation, Department Order,
and Assessment of Civil Penalty June 24, 2002, and served it on the Respondent, Cynthia Wescott
(then Cynthia Gay). Ms. Wescott filed her Request for Hearing and Answer July 15, 2002,
admitting all factual allegations of the Notice except the allegation that a Ralph Hatley was the
lessee of the subject property, denying the four alleged violations, and raising as an afﬁrmatlve
defense that the tank at issue was a “farm tank” and thus exempt under ORS 466 710(1)" from
" regulation as an underground storage tank.

_ The Department filed 2 Motion for Ruling on Legal Issues December 18, 2003. Ms. Wescott
filed her response and her own Motion for Ruling on Legal Issues January 20, 2004. By order issued
January 28, 2004, I denied Ms. Wescott’s motion and granted the Department’s motion, holdmg that

the tank in question was not a “farm tank.”

A hearing was scheduled for February 18, 2004, at the Department’s office in Portland.
Ms. Wescott did not appear for the hearing. Ralph Hatley appeared, indicated that Ms. Wescott
had appointed him to represent her, provided a Power of Attorney to that effect, and confirmed that
he was not licensed to practice law in Oregon. According to the provisions of ORS 183.457(2)(b), !
a person cannot be represented by an authorized representative unless the agency “allows, by rule,
authorized representatives to appear on behalf of such participants in the type of contested case
hearing being conducted.” The record included no evidence that the Department had adopted such
a rule, so the hearing was cancelled because of Ms. Wescott’s failure to appear for the hearing. -
The Department then issued a Final Order February 18, 2004.

Ms. Wescott, through her attorney, James F. Evans, then filed a Petition for Rehearing
and/or Reconsideration and Stay of Enforcement March 31, 2004. By letter issued May 26,

' “ORS 466.706 to 466.882 and 466.994 shall not apply to a: !
1) Farm or residential tank of 1,100 gallons or less capacity used for storing motor fuel for .

. noncommercial purposes.”
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2004, the Department denied the request for rehearing, but agreed to reconsider its February 18,
2004, Final Order and stay collection pending the reconsideration. The Department referred the
matter to the Office of Administrative Hearings December 1, 2004, for a contested case hearing.
By Notice of Hearing issued January 20, 2005, the Office of Administrative Hearings set the
matter for hearing February 28, 2005. The Department filed a Motion for Ruling on Legal Issues
January 28, 2005, serving Ms. Wescott through her attorney at his record address.’

By ex parte letter received at the Office of Administrative Hearings February 4, 2005,
Mr. Evans sought assignment of a new administrative law judge and a reset of the scheduled
hearing date. By letter issued February 7, 2005, the Chief Administrative Law Judge denied the
request for reassignment. Ithen contacted Mr. Evans and the Department’s representative by
telephone February 8, 2005, to discuss Mr. Evans’s reset request. Mr. Evans had not yet received
the Chief ALJ’s letter denying his request for a new ALIJ, so he did not choose to participate.. That
same day Mr. Evans filed a letter seeking the Chief ALJ’s reconsideration of his request for a new
ALJ. The Chief ALJ again denied the request by letter issued February 10, 2005.

By ex parte telephone call to me February 14, 2005, Mr. Evans renewed his recusal request
to me, and I also denied it. Mr. Evans also sought an extension of time to respond to the
Department’s Motion for Ruling on Legal Issues. I attempted to contact the Department’s
representative, but she was not available until February 17, 2005, so I did not address Mr. Evans’s
request for an extension of time.” I forwarded to the Department’s representative an e-mail setting
forth the gist of the ex parte communication from Mr. Evans, and notified her that we would discuss
Mr. Evans’s request for an extension of time and for a reset February 17, 2005. I conducted a brief
prehearing conference February 17, 2005, with Mr. Evans and the Department’s representative
participating. Mr. Evans argued his request for an extension of time, noting that he had not actually
received the Department’s motion until nearly two weeks after it had been mailed because his
address had changed. He had not notified the Department of the address change until afterward. 1
denied the request, since Mr. Evans héld sole control over his address and the Department’s
knowledge of it. I also denied the request for a reset of the hearing, because the hearing notice had
been mailed January 20, 2005, Mr. Evans had not sought a reset for more than two weeks, and his
request set forth no good cause for the reset. ,

The sole pending issue is the Department’s Motion for Ruling on Legal Issues. Ms. Wescott’s
original answer admitted to all factual allegations except Mr. Hatley’s alleged lessee status, and the
Department in its motion stipulates that Mr. Hatley.is not the lessee of the subject property. The sole
affirmative defense raised by Ms. Wescott is that the tank at issue was a “farm tank,” and therefore
excluded from the enforcement sought. That issue was addressed by my January 28, 2004, order
granting the Department’s December 18, 2003, Motion for Ruling on Legal Issues and holding that the
subject underground storage tank was not a “farm tank.”

) 2 The cover letter included with the motion indicated that Mr. Evans had until “February 14, 2004,” to
" respond to the motion. The year obviously was incorrect, but the day also was incorrect. The
Department’s motion was mailed January 28, 2005, so the response deadhne was February 11, 2005. See,

OAR 137-003-0580(2), -0520(8).

* Isuggested that, in the ensuing three days, Mr. Evans diligently work to prepare his response. Nothing
was submitted by February 17, and nothing has been received since.
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Ms. Wescott has not responded to the Department’s motion. The motion’s factual allegations
are well-supported by its accompanying affidavits and the record as a whole, and therefore are
established as true. See, OAR 137-003-0580(10). Therefore, no genuine issue as to any material
fact exists in this case. The legal conclusions argued in the Department’s motion are the sole
conclusions that could be reached in light of the unrebutted facts established.* The Department
therefore is entitled to a judgment as a matter of law. The Department’s motion is granted, and its
findings and conclusions are adopted here in their entirety.

FINDINGS OF FACT
The Department’s Findings of Fact are adopted in their entirety.
CONCLUSION OF LAW
The Department’s Conclusions of Law are adopted in their entirety.
' ORDER

The Department’s Motion for Ruling on Legal Issues is granted. I therefore propose' that
the Department’s Notice of Violation, Department Order, and Assessment of Civil Penalty issued

June 24, 2002, be affirmed.

Stephen M. Elmofe, Admiqjstrative Law Judge
- Office of Administrative Hearings

MAILING AND ISSUANCE DATE: vjr‘ib\sm_ e, TH

4

4 The Department did not seek a civil penalty for certain of the violations alleged. Hence, the only
potential unaddressed legal issue would be whether Ms. Wescott’s civil penalty should be greater than
that to which the civil penalty formula otherwise unerringly leads.
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APPEAL RIGHTS

If you are not satisfied with this decision, you have the right to have the decision reviewed by the
Oregon Environmental Quality Commission. To have the decision reviewed, you must file a
"Petition for Review" within 30 days of the date this order is served on you as provided in
Oregon Adm1mstrat1ve Rule (OAR) 340-011-0132(1) and (2). The Petition for Review must be
filed with: ,

Environmental Quality Commission
c¢/o Stephanie Hallock, Director, DEQ
811 SW Sixth Avenue

Portland, OR 97204.

Within 30 days of filing the Petition for Review, you must also file exceptions and a brief as is
provided in OAR 340-011-0132(3). If the petition, exceptions and brief are filed in a timely
manner, the Commission will set the matter for oral argument and notify you of the time and
place of the Commission's meeting. The reqmrements for filing a petition, exceptions and briefs
are set out in OAR 340-011-0132.

Unless you timely and appropriately file a Petition for Review as set forth above, this Proposed

Order becomes the Final Order of the Environmental Quality Commission 30 days from the date -

of service on you of this Proposed Order. If you wish to appeal the Final Order, you have 60
days from the date the Proposed Order becomes the Final Order to file a petition for review with
the Oregon Court of Appeals. See ORS 183.400 et. seq.
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CERTIFICATE OF SERVICE

I certify that on February 22, 2005, I served the attached Order on Motion for Ruling on Legal
Issue and Proposed and Final Order by mailing certified and/or first class mail, in a sealed
envelope, with first class postage prepaid, a copy thereof addressed as follows:

JAMES F EVANS

ATTORNEY FOR CYNTHIA GAY
805 LIBERTY ST NE #3

SALEM OR 97301

BY FIRST CLASS MAIL AND CERTIFIED MAIL
BY CERTIFIED MAIL RECEIPT # 7004 2890 0001 8956 0016

CYNTHIA GAY (WESCOTT)
29388 SE HEIPLE RD
EAGLE CREEK OR 97022

BY FIRST CLASS MAIL AND CERTIFIED MAIL
BY CERTIFIED MAIL RECEIPT # 7004 2890 0001 8956 0023

SUSAN GRECO

OREGON DEQ

OFFICE OF COMPLIANCE AND ENFORCEMENT
811 SW 6TH AVE

PORTLAND OR 97204

BY FIRST CLASS MAIL

DEBORAH NESBIT

OREGON DEQ

OFFICE OF COMPLIANCE AND ENFORCEMENT
811 SW 6TH AVE

PORTLAND OR 97204

BY FIRST CLASS MAIL

Qﬁwpﬁkﬁ(dw

Ann Redding, Administrative Spe,c'i'al st
Office of Administrative Hearing
Transportation Hearings Division
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PLEASE PLACE IN ORIGINAL FILE

CASE NAME: CYNTHIA WESCOTT (GAY)

CASE NUMBER: 119055

AGENCY: DEQ (GRECO)

[X] ORDER ON MOTION FOR RULING ON LEGAL ISSUED AND PROPOSED AND

FINAL ORDER

DATE: 2/22/05

SENDER: COMPLETE THIS SECTION

B Complete items+1,°2, and 3. Also complete
item 4 if Restricted Delivery is desired.

A. Signatu

x‘_’j(‘i'

[ Addressee

B Print your name and address on the reverse -
so that we can return the card to you.
W Attach this card to the back of the mailpiece,

|

[ Agent j

= |

B. Hecelved\Ey/{ Printed Name) i
J

or on the front if space permits. { | C{D§

1. Article Addressed to:

D. Is delivery address different from tem1? O Yes-
If YES, enter delivery address below: O No

C. Date of D%ery (
o ’'e

|
l.
|
l
|
f

\
|
CYNTHIA GAY (WESCOTT) ‘
29388 SE HEIPLE RD |
EAGLE CREEK OR 97022 |
|

3. Service Type

/&Ceﬂified Mail [ Express Mail
[ Registered [ Return Receipt for Merchandise-
O Insured Mail [ C.O.D.
O Yes

4. Restricted Delivery? (Extra Fee)

7004

I 2. Article Number

2890 0001 E"ISE 0023 |

| (Transfer from service label)

| 'PS Form 3811, February 2004

Domestic Return Receipt

102595-02-M=1540

_
n
O
=
§ 0 FF ‘ L % %
3 LN i\%.w li 3 f?% g ‘}{E i %.ﬁ |
3 o
g =0 Postage | $
5 7
e . Certified Fee
-« = d
= ] Postmark
Te= = Return Receipt Fee Elere
=8 % O (Endorsement Required)
8 S £ 1 Restricted Delivery Fee
w5 (Endorsement Required)
=z o
ORW =0
&} % 1{5 U Total Postage & Fees $
iRk
o §. é Sent 1o ey e
£ 2% CYNTHIA GAY (WESCOTT) ||
@ | Sfreet, Apt. Na.; - =
z - [SEEAENG™ 9388 SE HEIPLE RD
& [ Gt Siate, 2P EAGLE CREEK OR 97022
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PLEASE PLACE IN ORIGINAL FILE

CASE NAME: CYNTHIA WESCOTT (GAY)

CASE NUMBER: 119055

AGENCY: DEQ (GRECO)

DATE: 2/22/05

ORDER ON MOTION FOR RULING ON LEGAL ISSUED AND PROPOSED AND

FINAL ORDER

Complete items 1, 2, and 3. Also complete
item 4 if Flestrlcted Delivery is desired.
B Print your name and address on the reverse

O Agent
okl by 23 P

so that we can return the card to you.
M Attach this card to the back of the mailpiece,

(_Mdb;ﬁ%m

i, [ Addressee
A=
C. Date of Delivery

or on the front if space permits. | 4o 65

J
L

1. Article Addressed to:

—_——

JAMES F EVANS
ATTORNEY AT LAW

D. Is delivery address different from item 1? [ Yes
If YES, enter delivery address below: [ No

200 SW CAREY LANE
| PORTLAND OR 97219

=

3. Service Type

—1] Certified Mail _D Express Mail
‘0 Registered : D“-_R urn Receipt for Merchandise
O Insured Mail :C.0D;

O Yes

2. Article Number |
- (Transfer from service label) |

2004 EE:"!I]

0001 895k oo3g |

|
F
|
b
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Oregon Office of Administrative Hearings
Employment Department

Theodore R. Kulongoski, Governor 605 Cottage St. NE, Suite 201
Salem, OR 97301

(503) 378-4720
FAX (503) 378-2942

February 17, 2005

Mr. James F. Evans
Attorney at Law
200 SW Carey Lane
Portland, OR 97219

Re: In the Matter of Cynthia Gay (Westcott)
Dear Mr. Evans:

Thank you for your letter of February 15, 2005. I must again decline your request
to recuse Administrative Law Judge Stephen Elmore in the above-entitled matter.

Let me add an additional explanation. I frequently get requests from both
agencies and private citizens asking for the recusal of an administrative law judge long
after the initial assignment. The reason generally, as in your case, is that the judge ruled
against the party in an interim order. With 40,000 cases per year, it would be impossible
for the Office of Administrative Hearings to operate efficiently and, not least, fairly if I
were to reassign judges every time they issue orders which agencies or parties do not like.

Further correspondence on this matter is unnecessary. Judge Elmore will
continue to be the judge assigned to this case.

Yours very truly,

)
Thomas E. Ewing, PhD, J.D.
Chief Administrative Law Judge

c: Susan Greco, DEQ
Stephen Elmore, ALJ
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James F. Evans
Attorney at Law
200 S.W. Carey Lane
Portland, Oregon 97219

503-636-4995 MINISTRATIVI

February 15, 2005

Thomas E. Ewing, Ph.D, J.D.

Chief Administrative Law Judge

Office of Administrative Hearings

Employment Department

605 Cottage Street N.E., Suite 201
alem, Oregon 97301

RE: OAH Case No.: 119055
Agency Case No,: LQ/T-NWR-02-094
IN THE MATTER OF:
Cynthia Gay (Wescott)
Request for New Administrative Law Judge
Request to Reset Hearing Date

Dear Judge Ewing:

I am in receipt of your letter of February 10, 2005. I am disappointed in your decision to leave
Judge Elmore hearing this matter. I must renew my request for an impartial ALJ in light of your
letter of February 10. Please review the record in this matter as this will make clear that my
client’s rights were prejudiced by Judge Elmore’s actions.

Not allowing Ralph Hatley to act as Cynthia Wescott’s personal representative was not simply
an abuse of discretion, but a disregarding of the law. The Judge’s refusal to reset the hearing so
as to allow my client’s matter to be heard on the merits demonstrated “...reason why an
administrative law judge’s impartiality might reasonably be questioned...”. You cite ORS
183.457(2), for Judge Elmore’s decision, but he did not recite findings from the record to justify
his decision. In fact he did not even allow an offer of proof to make a record. ORS 183.457(1)
states in part “... No rule adopted by a state agency shall have the effect of precluding lay
representation...” This same type language is used again in the same paragraph. ORS183.457(2)
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which you cite is permissive unless certain conditions are found. “...May appear by authorized -
representative if:...” (a) “...will not hinder the orderly and timely development of the record...” No
record is present to support the Judge’s ruling. It is an error of legal reasoning that my client does
not assume to be benign and you should not disregard as a basis to recuse Judge Elmore.

The “Good cause™ you cite includes the language “...It includes, but is not limited to, personal
bias or prejudice,...” that means it does not even need to “rise” to personal bias or prejudice, but
that the subjective belief of my client is “reasonable” under the totality of the circumstances, or
that the interest of justice- the appearance of being fair- would be promoted by removing the
Judge. Here, the record reflects that Ms. Wescott sent a power of attorney naming Ralph Hatley
her personal representative to Judge Elmore before the hearing, Mr. Hatley is the long time
business partner and life partner of Ms. Wescott and was to whom much of the DEQ
correspondence was addressed, see Petition for Rehearing and/or Reconsideration. Ms. Wescott
also faxed a letter to Judge Elmore the day before the hearing stating Mr. Hatley was going to act
on her behalf and that she would be available to the Judge at a stated telephone number if there
were any questions. How easy would it have been to give Ms. Wescott a set over when it was
quite clear a good faith misunderstanding had occurred on her part. The Judge had no interest in
protecting the party’s right to a hearing. It is manifestly reasonable for Ms. Wescott to want
another judge, and it meets the test “...any reason why an administrative law judge’s impartiality
might reasonably be questioned.”

I recite this record and duly include this letter in the record so that if necessary a reviewing
body can evaluate my clients request and I am confident my clients position surpasses the minimal
level of evidence needed to sustain her request for the Judge violated two of the most basic
premises of administrative law; lay representation which expresses the less formal nature of the
proceedings and the right to a hearing on the merits.

Thank you for your close attention to this matter.

Yours very truly,

|4 Jawes v £ yqins

James F. Evans
cc: Susan Greco

Stephen Elmore v
Stephanie Hallock
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| Stephen H ELMORE - Gay/DEQ: OAH 9055

~ Page 1

From: Stephen H ELMORE

To: greco.susan@deq.state.or.us
Date: 2/14/05 12:23:51 p.m.
Subject: Gay/DEQ: OAH #119055
Ms. Greco--

| received an ex parte telephone call from James Evans, Ms. Gay's attorney, this morning at
approximately 10:35, wanting to address his pending motions and yours. | attempted to call you but your
voice mail said that you would be out of the office until Thursday, February 17.

Mr. Evans renewed his recusal request directly to me. Under the administrative rules, the
question usually is one for the Chief Administrative Law Judge, not for me, and in this case the Chief ALJ
already has twice denied the request. | told Mr. Evans that the only way | would recuse myself would be if
| thought that | could not be fair to both parties. In this case | do not think that, so | denied the request.

Mr. Evans also seeks additional time to respond to the Department's Motion for Ruling on Legal
Issues. | did not address the request, but suggested that he diligently seek to submit his response as
soon as possible. | told him that | would set up a telephone conference for Thursday, February 17, at
10:00 a.m., to discuss his request. | spoke with Deborah in your office after speaking with Mr. Evans, and
Deborah thought that you would be available at 10:00 a.m. that day.

| write this e-mail pursuant to the provisions of OAR 137-003-0625, which regulates the process
for addressing ex parte contacts with an ALJ. You are entitled to respond, if you like, but are not required
to do so. | think that this e-mail fairly sets out the gist of my nearly eight-minute conversation with Mr.
Evans, and | have attached a WAV file recording of my that conversation as well. If you do not have the
ability to play WAV files on your computer, we can discuss Thursday other means of getting a copy of the
recording to you. | am mailing a copy of this e-mail to Mr. Evans today.

| will call you at your 503-229-5152 number for the brief pre-hearing conference at 10:00 a.m.,
Thursday, February 17, 2005, and will call Mr. Evans at 503-636-4995. If you are not available at that
time, please contact Mr. Evans and my office to schedule a different time.

Stephen H. Elmore,

Administrative Law Judge
Office of Administrative Hearings
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Ore On Office of Administrative Hearings
Employment Department

Theodore R. Kulongoski, Governor 605 Cottage St. NE, Suite 201
Salem, OR 97301

(503) 378-4720

February 10, 2005 FAX (503) 378-2942

James F. Evans
Attorney at Law
200 SW Carey Lane
Portland, OR 97219

Re: In the Matter of Cynthia Gay (Wescott)
Dear Mr. Evans:

Thank you for your letter of February 8, 2005 requesting reconsideration of my
earlier ruling denying the motion to recuse Administrative Law Judge Stephen Elmore in
the above-entitled matter. I must again deny your request.

When I originally denied your request, I had not properly understood that some
time ago Judge Elmore had actually convened the hearing. A timely request would
have been one made shortly after notice of the initial assignment of Judge Elmore.

You also assert that your client does not have confidence in Judge Elmore's
impartiality because of previous rulings. I construe that to be a "good cause" argument
under OAR 471-060-0005(2)(b). "Good cause" is defined as

any reason why an administrative law judge's impartiality might
reasonably be questioned. It includes, but is not limited to, personal bias or
prejudice, personal knowledge of disputed facts, conflict of interest, or any
other interest that could be substantially affected by the outcome of the
proceeding.

Judge Elmore dismissed your client's case on the ground that the lay
representative did not meet the legal conditions of representation set out in ORS
183.457(2). That ruling does not rise to-"personal bias or prejudice. "

Y()%ve vy truly, e
L,
P
7

/
/

Thomas E. Ewing, Ph.D, J.D.
Chief Administrative Law Judge

c: Stephen Elmore, ALJ
Susan Greco, DEQ
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James F. Evans
Attorney at Law
200 S.W. Carey Lane
Portland, Oregon 97219
503-636-4995

February 8, 2005

Thomas E. Ewing, Ph.D, J.D.
Chief Administrative Law Judge [STIS 7Y
Office of Administrative Hearings / /;‘ Bl
Employment Department ’

v/ /j‘
605 Cottage Street N.E., Suite 201 ) Z )
_Salem, Oregon 97301 . O, F

RE: OAH Case No.: 119055 TN
Agency Case No,: LQ/T-NWR-02-094
IN THE MATTER OF:
Cynthia Gay (Wescott)
Request for New Administrative Law Judge
Request to Reset Hearing Date

Dear Judge Ewing:

Thank you for your letter of February 7, 2005. Please reconsider the request to remove Judge
Elmore. On January 20, 2005 until February 2, 2005, I was not able to respond to the DEQ until
my PLF was paid. Once that was done I called up Ann Redding and updated my address and
phone number while at the same time inquiring as to the form of request for a new judge and
request to reset hearing. She kindly said a letter would be fine and that the request should be no
problem as it would be a first for both. I also indicated briefly that due to the “totality of the
circumstances” it was very important a new judge get assigned because my client had no
confidence in Judge Elmore due to prior rulings which prejudiced his rights to get a fair hearing
on the merits. No, judge Elmore would have him get no hearing at all. Such as that is against the
spirit of the administrative rules where the customer is the property owning citizen, and the idea is
to reach the merits. So, Ms. Wescott renews the request. I respect your indication on the phone
today that knowing the full “totality of the circumstances™ a granted request seems appropriate.
Thank you for your attention to this matter.
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PEB. -08' 05 (TUE) 10:29 OFFICE OF ADMIN. HEARINGS TEL:503 945 5304 P. 001

i TR Oregon Qffice of Administrative Hearings
b : Employment Department
: 605 Cottage St. NE, Sutte 201

' Salem, OR %7301
(503) 378-4720

FAX (503) 378-2942

" Thepdore R Kulongoaki, Governor

February 7, 2005 | M
Jarmes F. Evans ' : U?“Q_

Attorney at Law
200 SW Carey Lane
Portland, OR 57219

Re: In the Maner of Cynthia Gay (Wescott)
Dear Mr. Evans:

' Thank you for your letter of February 3, 2005 requesting the assignment of a
different administrative law judge to the above-entitled matter. Regretfully, I must deny
your request. ’

- OAR 471-060-0005(4) allows & request if the party “had a reasonable opportunity
to request a change of administrative law judge but did not do s0. ‘Reasonable’ is
determined under the totality of eireumstances.” In this case, the Notice of Hearing
naming the administrative ]Jaw judge was sent on Jaruary 20, Your request dated
February 3, 2005, was made 14 days later. This is not “reasonable opportunity” under all
the circumstances.

Yours very trly,

U

Thomas E. Ewing, PhD, 1L.D-
Chief Adminsstrative Law Judge
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PEB. -07' 05 (MON) 13:28 OFFICE OF ADMIN. HEARINGS _ TEL:503 943 5304 P, Uul

FE3 0 df .,
James F. Evans . ¥ 2005
Attorney at Law Admtr” Office op
200 8.W. Carey Lane Minlstratiy, Henringy
Portland, Oregon 97219

503-636-4995

February 3, 2005

Ann Redding

Hearing Officer Panel, Transportation Section
1905 Lana Avenue N.E.

Salem, Oregon 97314

RE: OAH Case No.: 119055
Apency Case No,: LQ/T-NWR-02-094
IN THE MATTER OF:

Cynthia Gay (Wescott)
Request for New Administrative Law Judge
Request to Reset Hearing Date

Dear Ms. Redding:
As per phone call with you on this date Ms. Wegcott requests a new Administrative Law Judge

and requesls to reset the hearing date presently set February 28, 2005. This is a first time request
- for both items. - .
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Ore On Department of Environmental Quality
811 SW Sixth Avenue
Portland, OR 97204-1390

503-229-5696
TTY 503-229-6993

Theodore R. Kulongoski, Governor

January 28, 2004
Via facsimile (without attachments) and regular mail

=5 (-I\/C ?"
(503) 378-4067 . cViED
Judge Stephen Elmore
Office of Administrative Hearings '
P.O. Box 14020 THE OFFICE 0
Salem OR 97309-4020 ADMINISTRATIVE HEARINGS

RE: Cynthia Gay
Case no. LQ/T-NWR-02-094

Dear Judge Elmore:

Enclosed you will find the Department’s Motion for Ruling on Legal Issues in the
above entitled matter. The Department is requesting a ruling in the Department’s favor on
all legal issues raised in the Department’s Notice of Violation, Department Order and
Assessment of Civil Penalty No. LQ/T-NWR-02-094 (Notice). Per Oregon Administrative
Rule 137-003-0580, Ms. Gay’s attorney has until February 14, 2004 to respond to this
motion unless you establish a longer or shorter time period for the response. I have enclosed
copies of the rules referenced in the Motion for your and Ms. Gay’s review.

Additionally, in response to your request dated January 25, 2005, I have enclosed a
copy of the Final Order issued by the Department on February 18, 2004, the Department’s
Order in response to Ms. Gay’s Petition for Reconsideration and/or Rehearing, and the
Department’s letter allowing Ms. Gay a contested case hearing in this matter. The issues
raised in the Petition for Reconsideration and/or Rehearing have already been addressed by
the Department.

If you should have any further questions or need further clarification, please feel free
to contact me at (503) 229-5152 or at the address listed above.

Sincerely,

CV um/ok/ \Lea O

Susan M. Greco | =
Environmental Law Specialist

Enclosures .
cc: James F. Evans, 805 Liberty Street N.E. #3, Salem Oregon 97301

00108
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BEFORE THE ENVIRONMENTAL QUALITY COMMISSION

OF THE STATE OF OREGON
IN THE MATTER OF: ) DEPARTMENT’S MOTION FOR
CYNTHIA GAY ) RULING ON LEGAL ISSUES
) NO. LQ/T-NWR-02-094
Respondent ) CLACKAMAS COUNTY

The Department of Environmental Quality (the Department), via this Motion for Ruling on
Legal Issues filed pursuant to OAR 137-003-0580, moves that the Administrative Law Judge rule
in the Department’s favor on all legal issues raised in the Department’s Notice of Violation,
Department Order and Assessment of Civil Penalty No. LQ/T-NWR-02-094 (Notice). The
Department is entitled to a favorable ruling as a matter of law with respect to both the violations
cited and the civil penalties assessed in the Notice, as provided in OAR 137-003-0580. This
motion is supported by the attached affidavits and documents, which together establish that there is
no genuine issue as to any facts in this case (See Section IV of this Motion).

I. CASE HISTORY

On June 25, 2002, the Department issued to Respondent, Cynthia Gay, the Notice which
alleged four violations and assessed civil penalties in the amount of $6,072. The violations are as
follows:

L Failing to decommission an underground storage tank (UST). A civil penalty was
assessed in the amount of $2,272.

<8 Failing to provide the Department with both thirty day and three working day notice
prior to beginning permanent closure of an UST. A civil penalty was assessed in the amount of
$1,800.

3. Failing to submit a completed decommissioning checklist within thirty days of
permanent closure of an UST. A civil penalty was assessed in the amount of $2,000.

4. Allowing the decommissioning of an UST by a person not licensed by the
Department. No civil penalty was assessed for this violation.

On July 15, 2002, the Department received a request for hearing and answer from

Respondent. The answer expressly admitted all of the Department’s factual findings, except that

Page 1 -  PETITIONER’S BRIEF
CASE NO. WPM/T-NWR-00-164
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Mr. Hatley was a lessee of the property. Ms. Gay raised the affirmative defense that the tank was
not an UST because it was a “farm tank,” as that term is defined in 40 CFR 280.12 (as adopted by
former 340-150-0010). On January 28, 2004, Administrative Law Judge Stephen H. Elmore issued
an order finding that, as a matter of law, the UST was not a farm tank.

A contested case hearing was scheduled for February 18, 2004. Respondent failed to appear
herself or through an attorney at the hearing. Based on this default, the Department issued a Final
Order by Default on February 18, 2004. On March 31, 2004, the Department received a petition for
reconsideration and rehearing from Respondent. On May 26, 2004, the Department agreed to
reconsider the Final Order. In reconsideration of the Final Order, the Department agreed to allow a
contested case hearing on the matter. Respondent has not filed a new or amended answer.

II. LAW AT ISSUE

In 1988 the Environmental Protection Agency promulgated rules requiring that all existing
USTs to be upgraded before December 22, 1998. (See 40 CFR 280.20, 280.21 and 280.22.) These
rules were subsequently adopted by the Department. (See former OAR Chapter 340, Division 150.)!

The Department issued a general permit registration certificate for operation for those USTs
upgraded before December 1998. USTs which had not received an operating permit by that date
needed to be placed into temporary closure and permanently decommissioned within one year. (See
Jformer OAR 340-150-0021.) Former OAR 340-150-0019 required all persons who
decommissioned an UST after December 1998 to comply with former OAR 340-150-0160 through
OAR 340-150-0166. Former OAR 340-150-0166 required that the owner of the UST provide the
Department with both thirty day and three working day notice before beginning the
decommissioning. Within thirty days of completion of the decommissioning, a completed
decommissioning checklist must be submitted to the Department. Additionally, the
1111

! On February 14, 2003, revisions to OAR Chapter 340, Division 150 became
effective. The changes are not applicable to this matter since the alleged
violations occurred prior to the effective date of these new regulations. A
copy of these regulations is attached to this Motion.

Page2-  PETITIONER’S BRIEF
CASE NO. WPM/T-NWR-00-164

00110



O 00 N Oy U R W e

TN RN N RN RN ORN RN R e e e e e e e
QA b RA W N R © © ® a oA ® R o= O

decommissioning must be completed by a service provider licensed by the Department. (See
Jformer OAR 340-150-0166.)
[I. EVIDENCE IN SUPPORT OF DEPARTMENT’S MOTION

Exhibit A — Notice of Violation, Department Order and Assessment of Civil Penalty, dated
June 25, 2002 including the cover letter and Exhibits 1 through 3 attached thereto.

Exhibit B — Request for Hearing and Answer of Respondent including the cover letter,
dated July 15, 2002.

Exhibit C — Department’s Motion for Ruling on Legal Issues, dated December 15, 2003,
Respondent’s Response to the Motion, dated January 16, 2004 and Order on Motions for Ruling on
Legal Issue dated January 28, 2004.

Exhibit D — Affidavit of Stephanie Holmes, Underground Storage Tank Program
Coordinator for the Department including Exhibits 1 through 6 attached thereto.

Exhibit E — Affidavit of Leslie Carlough, Senior Policy Advisor for the Department
including Exhibit 1 attached thereto.

Exhibit F — Affidavit of Herrington Rose, Environmental Specialist for the Department
including Exhibits 1 through 4 attached thereto.

Exhibit G — Affidavit of Greg Toran, Environmental Specialist for the Department
including Exhibits 1 through 5 attached thereto.

IV. FINDINGS OF FACTS

After being served with a Notice, a Respondent has twenty days to file an answer that either
admits or denies all the facts alleged in the Notice. Any factual matters alleged in the Notice that
are not denied in the answer are considered admitted. OAR 340-011-0530. An Administrative
Law Judge must limit the scope of the hearing to those matters in the Notice that are placed at issue
by the answer. See OAR 340-011-0530.

The basic facts are set forth in the Department’s Notice and were admitted by Respondent
in her answer, with the exception of the Department’s assertion that Mr. Hatley was a lessee of the

property. The Department is willing to stipulate that Mr. Hatley was not a lessee of the property.

Page3-  PETITIONER’S BRIEF
CASE NO. WPM/T-NWR-00-164
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This fact is not, however, relevant to the violations cited or the penalties assessed. Respondent did
raise the affirmative defense that the UST was a farm tank and thus not subject to the UST
regulations. As previously stated, on January 28, 2004, ALJ Elmore ruled against Respondent on
that issue, finding that, as a matter of law, the UST was not a farm tank. Thus there are no facts at
issue in this matter.

The facts, as set forth in the Department’s Notice, are summarized below:

On or about October 29, 1991, Respondent was issued a temporary permit for an UST
located at 29388 S.E. Heiple Road in Eagle Creek, Clackamas County, Oregon. Respondent is
both the permittee and the owner of the UST. Respondent did not apply for or obtain a general
permit registration certificate for operation of the UST by December 23, 1998. The UST was
used to store a regulated substance (gasoline) for fueling of airplanes until approximately 1997.
Respondent paid the annual UST general compliance fee from 1988 through 2001. Respondent
did not pay the annual compliance fee in 2002.

On or about October 1, 1997, August 15, 1998, November 11, 1998, January 13, 1999,
August 20, 1999 and December 6, 1999, the Department notified Respondent that the UST
needed to be decommissioned before December 1999, as required by the Department’s rules. On
February 23, 2000 and October 30, 2000, the Department sent Respondent Notices of
Noncompliance (NON) for failure to decommission the UST. The NONS stated that the failure
to decommission the UST was a violation of the Department’s rules and could result in the
assessment of civil penalties.

On November 14, 2000, Greg Toran, an employee of the Department, conducted an
inspection of the property and the UST. At that time, the UST had not been decommissioned.
By letter to Respondent dated December 5, 2000, the Department again outlined the requirements
for decommissioning the UST. The Department requested that the UST be decommissioned
before June 30, 2001.

/117
1117
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On January 28, 2002, the Department again sent Respondent another NON for failure to
decommission the UST. The NON stated that the failure to decommission the UST was a
violation of the Department’s rules and could result in the assessment of civil penalties.

In approximately May 2001, the UST was decommissioned but Respondent did not
provide either the thirty day notice or three working day notice to the Department before
decommissioning the UST or provide a completed decommissioning checklist within 30 days
after completing the decommissioning. Additionally, Respondent allowed Mr. Ralph Hatley to
decommission the UST.

On March 14, 2002, the Department sent Respondent an NON for improperly
decommissioning the UST. The NON requested that Respondent submit a completed
decommissioning checklist and outstanding annual compliance fees.

V. VIOLATIONS AND ASSESSED CIVIL PENALTIES

There are two issues in any case involving a violation and the resulting civil penalty
assessment. The first issue is whether a violation occurred. If so, the second issue is whether the
civil penalty assessment is correct. In this case because Respondent admitted all the factual
allegations in the Notice and because those factual allegations support both the violations and the
resulting civil penalty assessments, the Administrative Law Judge should grant the motion and
issue a proposed order upholding the Notice.

Penalty Calculation Rules

Under OAR Chapter 340, Division 12, the formula for determining the amount of a civil
penalty takes into consideration such factors as prior enforcement actions, whether the violation
was repeated, the cause of the violation, the person’s cooperativeness and any economic benefit
gained by either delaying or avoiding the cost of compliance. The civil penalty formula that the
Department must use in determining the amount of a civil penalty is set forth in OAR 340-012-
0045. The Department must first determine the class and magnitude of the violation to determine
the base penalty. The Department then increases or decreases the amount of the base penalty by

Fitdf
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application of the formula which is “BP=[(.1 x BP)x (P+ H+ O+ R + C)] + EB”. OAR 340-
012-0045.

The “P” factor is used to reflect any prior violations the Respondent may have for which
the Department issued a formal enforcement action and the “H” factor reflects whether
Respondent corrected those prior violations. The “O” factor reflects whether the violation was
repeated or continuous or occurred on one day only. The “R” factor reflects whether the
violation resulted from Respondent’s negligent, intentional or flagrant act or omission. The “C”
factor reflects Respondent’s efforts to correct the violation or minimize the effects of the
violation. The “EB” or economic benefit portion of the civil penalty formula is the monetary
benefit that an entity gained by not complying with the law. The “EB” represents the
approximate dollar sum of the economic benefit that Respondent gained through
noncompliance as calculated using the EPA BEN computer model. OAR 340-012-0045. This
formula was used to calculate the penalties for each of the three violations.

Violation #1

Former OAR 340-150-0021 required that, if a general permit registration certificate for
operation had not been issued for an UST prior to December 22, 1998, the UST needed to be placed
into temporary closure and permanently decommissioned before December 22, 1999. Respondent
failed to decommission the UST prior to December 22, 1999. Specifically, during an inspection
on November 14, 2000 by a Department employee, the UST had not been decommissioned. See
Exhibit G. Respondent admitted that the UST was not decommissioned until May 2001. See
Exhibit F.

The base penalty for violation #1 is set forth in the matrix listed in OAR 340-012-0042.
Under OAR 340-012-0067, this violation is classified as a Class II violation. The Department
determined that the magnitude of the violation is moderate because there is no selected
magnitude for this violation listed under OAR 340-012-0090 and there is insufficient information
to make a finding of major or minor magnitude, pursuant to OAR 340-012-0045. The base

penalty was correctly set at $1000 for a Class II, moderate magnitude violation.
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The Department increased the base penalty by a factor of 10 by applying the factors in the
civil penalty formula. The P and H factors were set at 0 because the Department has not issued
any prior formal enforcement actions against Respondent. The O factor was set at 2 since the
violation occurred on more than one day. Specifically, the violation occurred from December
1999 until approximately May 2001. See Exhibit F.

The R factor was set at 6 because the Respondent’s conduct was intentional. Intentional
conduct means conduct by a person with a conscious objective to cause the result of the conduct.
OAR 340-012-0030. The Department informed Respondent that the UST needed to be
permanently closed by a certain date. See Exhibits D, F and G. Despite being given specific
deadlines to complete the permanent closure of the UST, Respondent allowed the deadlines to
expire without closing the UST.

The C factor was set at 2 because Respondent did not take reasonable efforts to correct
the violation or to minimize the effects of the violation. Although Respondent was sent
numerous letters and NONs directing that the UST be decommissioned, Respondent did not do
so until May 2001. Although Respondent eventually decommissioned the UST, allowing one
and one-half years to pass after compliance deadline for decommissioning when Respondent
knew of the regulatory deadline, was not a “reasonable effort to correct the violation”. See
Exhibits D, F, and G.

Respondent delayed the approximate costs of decommissioning the UST, estimated at
$5,000, from December 1999 until at least December 2000. See Exhibits F and G. Using the
BEN computer model, Respondent realized an economic benefit of $272. See Exhibit E. The
Department only calculated the economic benefit for the period from December 1999 until
December 2000, which is a conservative calculation because Respondent did not actually
decommission the UST until May 2001.

Violation #2

Former OAR 340-150-0166 required that the owner of the UST provide the Department

with thirty day and three working day notice prior to beginning the decommissioning of an UST.

Page7-  PETITIONER’S BRIEF
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Respondent decommissioned the UST in May 2001 but did not provide the Department with either
notice. See Exhibit F.

The base penalty for violation #2 is set forth in the matrix listed in OAR 340-012-0042.
Under OAR 340-012-0067, this violation is classified as a Class II violation. The Department
determined that the magnitude of the violation is moderate because there is no selected
magnitude for this violation listed under OAR 340-012-0090 and there is insufficient information
to make a finding of major or minor magnitude, pursuant to OAR 340-012-0045. The base
penalty was correctly set at $1000 for a Class II, moderate magnitude violation.

The Department increased the base penalty by a factor of 8 by applying the factors in the
civil penalty formula. The P and H factors were set at 0 because the Department has not issued
any prior formal enforcement actions against Respondent. The O factor was set at 2 because the
violation occurred on more than one day. Specifically, the violation occurred sometime prior to
May 2001 on two separate occasions (both thirty days and three days prior to beginning the
decommissioning). See Exhibit F.

The R factor was set at 6 because the Respondent’s conduct was intentional. Intentional
conduct means conduct by a person with a conscious objective to cause the result of the conduct.
OAR 340-012-0030. Respondent knew that she needed to provide notice to the Department
before decommissioning the UST, yet she proceeded to decommission the UST without giving
the notice. Thus Respondent had the conscious objective to decommission the UST without
proper notice. Specifically, on November 14, 2000 during an inspection and again on December
5, 2000 in a letter, the Department informed Respondent of the need to provide the Department
with notice. See Exhibit G. Respondent decommissioned the UST without providing this notice.

Violation #3

Former OAR 340-150-0166 required that a completed decommissioning checklist must be
submitted to the Department within thirty days of completion of the decommissioning. Although
the decommissioning occurred in May 2001, the Department did not receive a completed

decommissioning checklist until September 2002. See Exhibit F.
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The base penalty for violation #3 is set forth in the matrix listed in OAR 340-012-0042.
Under OAR 340-012-0067, this violation is classified as a Class II violation. The Department
determined that the magnitude of the violation is moderate because there is no selected
magnitude for this violation listed under OAR 340-012-0090 and there is insufficient information
to make a finding of major or minor magnitude, pursuant to OAR 340-012-0045. The base
penalty was correctly set at $1000 for a Class II, moderate magnitude violation.

The Department increased the base penalty by a factor of 10 by applying the factors in the
civil penalty formula. The P and H factors were set at 0 because the Department has not issued
any prior formal enforcement actions against Respondent. The O factor was set at 2 because the
violation occurred on more than one day. Specifically, the violation first occurred sometime after
May 2001 and continued until September 2002. See Exhibit F.

The R factor was set at 6 because the Respondent’s conduct was intentional. Intentional
conduct means conduct by a person with a conscious objective to cause the result of the conduct.
OAR 340-012-0030. Respondent knew that she needed to provide the Department with a
completed checklist after decommissioning the UST yet she failed to do so. Thus Respondent
had the conscious objective to avoid submitting the completed checklist. Specifically, on
November 14, 2000 during an inspection and again on December 5, 2000 in a letter, the
Department informed Respondent of the need to provide the Department with a completed
checklist. See Exhibit G. After Respondent informed the Department that the UST had been
decommissioned, the Department requested that Respondent provide the completed checklist in a
Notice of Noncompliance dated March 14, 2002. See Exhibit F.

The C factor was set at 2 because Respondent did not take reasonable efforts to correct
the violation or to minimize the effects of the violation. Although Respondent knew, prior to
decommissioning the UST, that she needed to provide the Department with a completed checklist
after decommissioning the UST, she did not do so until over one year after the decommissioning
was complete. See Exhibits D, F, and G. Although Respondent eventually provided the

checklist to the Department, she did not do so until after a civil penalty was assessed for her

Page 9-  PETITIONER’S BRIEF
CASE NO. WPM/T-NWR-00-164

00117



O 0 N Y i AW N

1R T O T N T L R L L T I e e S e e S e e T S e e S
Ny G R W= O 0O 0NN R W N = O

failure to do so. Thus the eventual submittal of the checklist was not a “reasonable effort to
correct the violation”.

Violation #4

Under former OAR 340-150-0166, the decommissioning of an UST must be completed by
a service provider licensed by the Department. Respondent allowed Mr. Ralph Hatley to
decommissioned the UST in May 2001. Mr. Hatley is not a service provider licensed by the
Department. See Exhibits B and F. The Department did not assess a civil penalty for this violation.

VI. CONCLUSIONS

In conclusion, the Department moves that the Administrative Law Judge find, as a matter of
law, that there is no genuine issue as to any material fact that are relevant to resolution of the legal
issues in this matter. Based on such a ruling, the Department requests that the Administrative Law

Judge issue a proposed order upholding the Department’s Notice.

/_/;7,/05 / s Vipan’” e

Date " Susan M. Greco \
Environmental Law Specialist

Page 10 - PETITIONER’S BRIEF
CASE NO. WPM/T-NWR-00-164 0 0 1 1 8



STATE OF OREGON

DEPARTMENT OF ENVIRONMENTAL QUALITY

MEMORANDUM

DATE: January 28, 2005

TO: Enforcement File
Case Name: Cynthia Gay
Case Number: LQ/T-NWR-02-094

FROM: Deborah Nesbit
Western Region - Salem

SUBJECT: Whereabouts of James F. Evans, Attorney at Law, representing Cynthia Gay

Susan Greco requested that I fax and mail a copy of the Motion for Ruling on Legal Issues
dated January 28, 2005, to Mr. Evans. I called the phone number we had for Mr. Evans to
attempt to get a FAX number and discovered that the phone had been disconnected. I verified
the number, as well as the last known address for Mr. Evans, on the internet phone directory.
It reflected the address and number we had on hand. I called 411 but could not get an updated
phone number. I then checked the Oregon State Bar directory; once again, the information
was unchanged. Attached is a printout of the information from the Oregon State Bar dated
January 28, 2005.
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OSB Membership Directory New Search
Search for a Member Back to Results

James F Evans

Bar Number: 89045
Status: Active

Mailing Address: James F Evans
805 Liberty St NE #3

Salem OR 97301

County: Marion

Phone: (503) 391-7101(D\ o

Fax: fg Canvne € o
Email: _
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9 O Depar....ent of Environmental Quality
=75 regon 811 SW Sixth Avenue
7/ _ Portland, OR 97204-1390

John A. Kitzhaber, M.D., Governor ’ : (503) 229-5696

TTY (503) 229-6993

June 25, 2002

CERTIFIED MAIL
7001 1140 0002 3546 2903

Cynthia Gay
29388 S.E. Heiple Road
Eagle Creek OR 97022

Re: Notice of Violation, Department Order and
Assessment of Civil Penalty

No. LQ/T-NWR-02-094

Clackamas County

In 1988, the Department issued to you a temporary operating permit for an underground storage
tank (UST) located at the Beaver Oaks Airport, 29388 S.E. Heiple Road in Eagle Creek,
Clackamas County, Oregon. You also own the property on which the UST is located.

Numerous times since 1997 the Department informed you that any UST that was not upgraded
prior to December 1998, needed to be decommissioned prior to December 22, 1999. On
February 23, 2000 and October 30, 2000, the Department issued to you Notices of
Noncompliance (NON) for the violation of failing to decommission the UST. As a result of the
NON:S, the Department conducted a site and UST inspection in November 2000, at the request of
the lessee of the property, Ralph Hatley. As a follow-up to that site visit, Greg Toran with the
Department sent you and Mr. Hatley a letter outhmng the specific requirements for -

- decommissioning the UST and a deadline of June 2001 for completing the dec0mm1ssmn1ng
‘When the Department did not receive any documentation regarding the decommissioning, a
Notice of Noncompliance was issued to you on January 28, 2002. Via telephone in February
2002, Mr. Hatley informed the Department that he had removed the UST. You did not submit
the required notification prior to the decommissioning, nor did you submit the required
decommissioning checklist including the analytical results of any soil samples collected, within
30 days following the decommissioning Additionally, Mr. Hatley is neither the owner or the
permittee of the UST, nor a licensed UST service provider, and as such, could not legally

- decommission the UST. -

. Notification to the Department prior to a decommissioning ensures that the Department approves

~ any methods of disposal for the UST, that the correct materials are used, and that the correct

: practices are followed. Testing for a release at the time of decommissioning ensures that any
releases are documented, reported and promptly corrected prior to the spread of any
contamination. Submittal of the checklist following decommissioning allows the Department to
verify that the correct procedures were followed. On March 14, 2002, the Department issued to
you a NON for failing to provide, to the Department, notice prior to the decommissioning and the
checklist following the completion of the decommissioning. -

EXHIBIT




_ Cynthia Gay
Case no. LQ/T-NWR-02- 094
Page 2

You are liable for a civil penalty because you have violated Oregon environmental law. The
enclosed Notice assesses a civil penalty of $6072. The amount of the penalty was determined
using the procedures set forth in OAR 340-012-0045. The Department's findings and civil
penalty determination are attached to the Notice as Exhibits 1 through 3. In addition to the civil
penalty assessment, the enclosed Order requires you to either: (1) submit a completed
decommissioning checklist including the results from the soil samples collected at the time of
decommissioning; or (2) have a qualified third party measure for the presence of a release under
the location of the decommissioned UST, and submit a completed decommissioning checkhst
and the annual UST compliance fees for the year 2002.

Appeal procedures are outlined in Section VI of the Notice. If you fail to either pay or appeal the
penalty within twenty (20) days, a Default Order will be entered against you.

If you wish to discuss this matter, or believe there are mitigating factors which the Department
might not have considered in assessing the civil penalty, you may request an informal discussion
by attaching a request to the appeal. The request to discuss this matter with the Department will
not waive any right to a contested case hearing, if a timely answer is filed.

I look forward to your cooperation in complying with Oregon’s environmental laws in the future.
However, if any additional violations occur, you may be assessed additional civil penalties.- '

Copies of referenced rules are enclosed. Also enclosed is a copy of the Department’s internal
management directive regarding civil penalty mitigation for Supplemental Environmental
Projects (SEPs). If you are interested in having a portion of the civil penalty fund an SEP, please
review the enclosed SEP directive. Exceptlonal pollution prevention could result in partial

penalty mitigation.

If you have any questions about this action, please contact Susan Greco with the Department's
Office of Compliance and Enforcement in Portland at 229-5152 or toll-free at 1-800-452-4011,

enforcement extension 5152.

Sincerely,
Stephanie Hallock '
Director

Enclosures _
ce; Herrington Rose, NWR, DEQ
LQ Division, DEQ '
Department of Justice
Environmental Protection Agency
Environmental Quality Commission
Clackamas County District Attorney }
Ralph Hatley, 29388 S.E. Heiple Road, Eagle Creek, OR 97022 00 129
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BEFORE THE ENVIRONMENTAL QUALITY COMMISSION

OF THE STATE OF OREGON

) ,
IN THE MATTER OF: ) NOTICE OF VIOLATION,
CYNTHIA GAY ) DEPARTMENT ORDER AND

) ASSESSMENT OF CIVIL

) PENALTY

) No. LQ/T-NWR-02-094

Respondent. ) CLACKAMAS COUNTY
I. AUTHORITY

This Notice of Violation, Department Order and Assessment of Civil Penalty (Nof.ioe) 18
issued to Respondenf, Cynthia Gay, by the Department of Environmental Quality (Department)
pursuant to Oregon Revised Statutes (ORS) 183 and 468, ORS 466.765 and 466.810, and Oregon

Administrative Rules (OAR) Chapter 340, Divisions 11 and 12.

II. FINDINGS

18 On or about October 29, 1991, Respondent was issued a temporary permit for an
underground storage tank (UST) located at 29388 S.E. Heiple Road in Eagle Creek, Clackamas
Couﬁty, Oregoﬁ. Respondent is both the permittee and the owner of the UST.

2. The UST was used to store a regulated substance (gasoline) for fueling of
airplapes until approximately 1997.

3. Respondent did not apply for or obtain a general permit registration certificate for
operation of the UST by December 23, 1998. The UST has not been upgraded to meet either the
new performance standards contained in 40 CFR 280.20, as adopted by OAR 340-150-0002 and
as amended by OAR 340-150-0003(9) through (14), or the upgrading requirements contained in
40 CFR 280.2‘1, as adopted by OAR 340-150-0002.

4, On or about October 1, 1997, August 15, 1998, November 11, 1998, January 13,
1999, August 20, 1999 and December 6, 1999, the Department sent Respondent mailings
indicating that the UST needed to be decommissioned, prior to December 1999, in compliance

with the Department’s rules.

5. On February 23, 2000, the Department sent Respondent a Notice of
00126
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. Noncompliance (NON) for failure to decommission the UST. The NON stated that the.

- failure to decommission the UST was a violation of the Department’s rules and could result in

the assessment of civil penalties.

6 On October 30, 2000, the Department sent Respondent an NON for failure to
decommission the UST.

7 & On November 14, 2000, Greg Toran, an employee of the Department, conducted
an inspeétion of the property and the UST. At that time, the UST had not been decommissioned.

8. By letter to Respondent dated December 5, 2000, the Department again outlined
the requirements for decommissioning the UST. The Department requested that the UST be
decommissioned prior to June 30, 2001.

9. On January 28, 2002, the Department sent Respondent an NON for failure to
decommission the UST. The NON stated that the failure to decommission the UST was a
violation of the Department’s rules and could result in the assessment of civil penalties.

10. On or before February 6, 2002, Ralph Hatley, the lessee of the property,
decommissioned the UST. Mr. Hatley is not a licensed underground storage tank service

provider.

11. Respondent did not provide either the thirty (30) day or three (3) working day

" notices to the Department prior to decommissioning the UST, as required by OAR 340-150-

0166(3). |

12. On March 14, 2002, the Department sent Respondent an NON for improperly
decommiss.ionjng' the UST. The NON requested that Respondent submit a completed
decommissioning checklist and outstanding annual underground storage tank general permit
compliance fees prior to March 29, 2002. |

13 As of June 15, 2002, Respondent has not submitted a completed decommissioning

checklist for the UST.
14.-  Respondent paid the annual UST general compliance fee from 1988 through 2001.

Respondent did not pay the annual compliance fee in 2002.

Page 2 - NOTICE OF VIOLATION, DEPARTMENT ORDER AND ASSESSMENT OF CIVIL PENALTY
CASE NO. LQ/T-NWR-02-094
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IMT. VIOLATIONS

1. On or about December 22, 1999 until sometime after December 5, 2000,
Respondént violated OAR 340-150-0021(3) and OAR 340-150-0166(4)(c) by failing to
decommission an UST. This is a Class II violation pursuant to OAR 340-012-0067(2)(e).

2. Sometime prior to February 6, 2002, Respondent violated OAR 340-150-0166(3) by
failing to pro'vidé both the thirty (30) day and three (3) working day notice to the Department before
beginning permanent closure of an UST. This is a Class II violation pursuant to OAR 34.0—012—
0067(2)(dj.

3 Sometime prior to February 6, 2002, Respondent violated OAR 340-150-
0166(5)(a) by failing to submit a completed decommissioning checklist within thirty (30) days of
permanent closure of an UST. This is a Class II violation pursuant to OAR 340-012-0067(2)(e).

4. Sometime prior to February 6, 2002, Respondent violated OAR 340-150-
0166(2)(d) by allowiﬁg the decommissioning of an UST by a person ﬁot licensed by the
Department. This is a Class II violation pursuant to OAR 340—012—0067(25&)‘;‘-

IV. ASSESSMENT OF CIVIL PENALTIES

The Director imposes civil penalties for the violations cited in Section III, paragraphs

1 through 3 as follows:

Violation Penalty Amount
1 $2272
2 | | $1800
3 . $2000

Respondent’s total civil penalty is $6072. The findings and determination of
Respondent’s civil penalty pursuant to OAR 340-012-0045 are attached and incorpora‘-ted as
Exhibit Nos. 1 through 3. _ |

V. COMPLIANCE ORDER
Based on the foregoing FINDINGS AND VIOLATIONS, Respondent is hereby ORDERED TO:

kG

Page3 - NOTICE OF VIOLATION, DEPARTMENT ORDER AND ASSESSMENT OF CIVIL PENALTY
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1. Immediately initiate actions necessary to correct any conﬁnuing violations of
Oregon law.
-2 Within thirty (30) days of receipt of this Notice,

a. Submit to the Department a completed decommissioning checklist for the
decommissioned UST, as required by 40 CFR 280.71(b) as adopted and modified by OAR 340-
150-0003(35). The checklist must have, as-an attachment, the results from the sampling
completed at the time of decommissioning; or |

b. Have a qualified third party measure for the presence of a release at the
location of the decommissioned UST, as required by 40 CFR 280.72(a) as adopted and modified
by OAR 340-150-0003(39), and OAR 340-122-0218, and submit to the Department a completed
decommissioning checklist. All outstanding annual UST compliance fees from the year 2002
must be paid at the time of the submittal of the decommissioning checklist.

VI. OPPORTUNITY FOR CONTESTED CASE HEARING
Respondent has the right to have a formal contested case hearing before the Eﬁvironmental
Quality Commission (Commission) or its hearings officer regarding the matters set out above, at
which time Respondent may be represented by an attorney and may subpoena and cross-examine
witnesses. Tﬁe request for hearing must be made in writing, must be received by the

Department within twenty (20) days from the date of service of this Notice, and must be

accompanied by a written "Answer" to the charges contained in this Notice.

In the written Answer, Respondent shall admit or deny each allegation of fact contained in
this Notice, and shall affirmatively allege any and all affirmative claims or defenses to the
assessment of this civil penalty that Respondent may have and the reasoning in support thereof.

Except for good cause shown:

L, Factual matters not controverted shall be presumed admitted;

2. Failure to raise a claim or defense shall be presumed to be a waiver of such claim or
defense;
/117 . 0012 9
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3. New matters alleged in the Answer shall be presumed to be denied unless admitted
1n subsequent pleading or stipulation by the Department or Commission.

Send the request for hearing and Answer to: Deborah Nesbit, Department of
Environmental Quality, 811 SW Sixth Avenue, Portland, Oregon 97204. F oHowihg receipt
ofa requést for hearing and an Answer, Respondent will be notified of the date, time and place of

the hearing. '

Failure to file a timely request for hearing and Answer, or to appear at a scheduled hearing

may result in the entry of a Default Order for the relief sought in this Notice.

If Respondent fails to file a timely request for hearing and Answer, the Notice and Order
shall become a final and enforceable Order of the Environmental Quality Commission by
operation of law without any further action or proceeding. If the Order becomes final by
operatioh of law, the right to judicial review, if any, is outlined within ORS 183.480.

The Department's case file at the time this Notice was issued may serve as the record for
purposes of entering the Default Order.

VII. OPPORTUNITY FOR INFORMAL DISCUSSION
In addition to filing a request for a contested case hearing, Respondent may also request an

informal discussion with the Department by attaching a written request to the hearing réquest and

Answer.

VIII. PAYMENT OF CIVIL PENALTY
The civil penalty is due and payable ten (10) days after an Order imposing the civil penalty
becomes final by operation of law or on appeal. Respondent may pay the penalty before that time.
ReSpondent’s check or money order in .the amount of $6072 should be made payable to "State
Treasurer, State of Oregon” and sent to the Business Office, Department of Environmental

Quality, 811 S.W. Sixth Avenue, Portland, Oregon 97204.

-2 pF /éézzmw TNatlseh;

Date : Stephanie Hallodk, Director
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EXHIBIT 1

FINDINGS AND DETERMINATION OF RESPONDENT'S CIVIL PENALTY
PURSUANT TO OREGON ADMINISTRATIVE RULE (OAR) 340-012-0045

VIOLATION 1: Failing to decommission an underground storage tank (UST).

CLASSIFICATION: This is a Class II violation pursuant to OAR 340-012-0067(2)(e).

MAGNITUDE: The magnitude of the violation is moderate because there is no selected
magnitude for this violation and there is insufficient information to make
another finding.

CIVIL PENALTY FORMULA: The formula for determining the amount of penalty of each violation
is: BP+[(0.1xBP)x(P+H+0O+R+C)]+EB

"BP" 1is the base penalty, which is $1000 for a Class Il moderate magnitude violation in the matrix listed in
OAR 340-012-0042.

"P"  is Respondent's prior significant action(s) and receives a value of 0 since Respondent has no prior
significant actions as defined in OAR 340-012-0030(14).

"H"  1is the past history of Respondent in taking all feasible steps or procedures necessary to correct any
: prior significant action(s) and receives a value of 0 since Respondent has had no prior significant
actions as defined in OAR 340-012-0030(14).

"O"  iswhether or not the violation was a single occurrence or was repeated or continuous during the
period of the violation and receives a value of 2 since the violation occurred from December 22,
1999 through at least December 5, 2000.

"R"  1sthe cause of the violation and receives a value of 6 because the Respondent’s conduct was
mtentional. Intentional conduct means conduct by a person with a conscious objective to cause the
result of the conduct. Numerous times since 1997, the Department informed Respondent that the
UST needed to be permanently closed by a date certain. Despite being given specific deadlines to
complete the permanent closure of the UST, Respondent allowed the deadlines to expire without
closing the UST. Therefore, Respondent’s conduct was intentional.

"C" ° is Respondent's cooperativeness in correcting the violation and receives a value of 2 since
Respondent has not taken reasonable efforts to correct the violation. '

"EB" 1s the approximate dollar sum of the economic benefit that the Respondent gained through
noncompliance, and receives a value of $272 as calculated using the BEN computer model,
pursuant to OAR 340-012-0045(1)(c)(F). Respondent delayed decommissioning the UST at a cost
0f $5,000. By delaying these costs, Respondent realized an economic benefit of $272.

PENALTY CALCULATION:Penalty=BP + [(0.1 x BP)x (P + H+ O +R + C)] + EB
= $1000 + [(0.1 x $1000) x (0 + 0 +2 + 6 +2)] + $272
= $1000 + ($100 x 10) + $272
$1000 + $1000 + $272 00132
= $2272

I

CASE NAME :(Cynthia Gay)
-Page 1- CASE NO. (LQ/T-NWR-02-094)



EXHIBIT 2

FINDINGS AND DETERMINATION OF RESPONDENT'S CIVIL PENALTY
PURSUANT TO OREGON ADMINISTRATIVE RULE (OAR) 340-012-0045

VIOLATION 2: Failure to provide 30 day and 3 working day notice prior to
decqmmissioning an underground storage tank.

CLASSIFICATION: This is a Class II violation pursuant to OAR 340-012-0067(2)(d).

MAGNITUDE: The magnitude of the violation is moderate because there is no selected
magnitude for this violation and there is insufficient information to make
another finding. '

CIVIL PENALTY FORMULA: The formula for determining the amount of penalty of each violation
" is: BP+[(0.1xBP)xP+H+O+R+C)]+EB

"BP" isthe base penalty, which is $1000 for a Class Il moderate magnitude violation in the matrix listed in
- OAR 340-012-0042.

"P"  isRespondent's prior significant action(s) and receives a value of 0 since Respondent has no prior
significant actions as defined in OAR 340-012-0030(14).

"H"  isthe past history of Respondent in taking all feasible steps or procedures necessary to correct any
prior significant action(s) and receives a value of 0 since Respondent has had no prior significant
actions as defined in OAR 340-012-0030(14).

"O"  is whether or not the violation was a single occurrence or was repeated or continuous during the
period of the violation and receives a value of 2 because the violation occurred on more than one day.

"R"  is the cause of the violation and receives a value of 6 because the cause of the violation was caused
by Respondent’s intentional conduct. Intentional means conduct by a person with a conscious
objective to cause the result of the conduct. On December 5, 2000, the Department mailed to
Respondent a letter outlining the decommissioning requirements including the need to provide notice
to the Department prior to decommissioning the UST. Respondent knew that it needed to provide
notice but proceeded to decommission the UST without giving the notice. Therefore, Respondent’s

conduct was intentional.

"C"  is Respondent's cooperativeness in correcting the violation and receives a value of O since the
violation cannot be corrected.

"EB" 1s the approximate dollar sum of the economic benefit that the Respondent gained through
noncompliance, and receives a value of $0 because any economic benefit gained would be de

minimis.

PENALTY CALCULATION:  Penalty =BP + [(0.1 x BP)x (P +H + O + R + C)] + EB
— $1000 + [(0.1 x $1000) x (0+0+2 +8 + 0)] + $0
$1000 + ($100 x 8) + $0 _
— $1000 + $800 + $0 00133
— $1800

I

CASE NAME : (Cynthia Gay)
-Page 1 - CASE NO. (LQ/T-NWR-02-094)



EXHIBIT 3

FINDINGS AND DETERMINATION OF RESPONDENT'S CIVIL PENALTY
PURSUANT TO OREGON ADMINISTRATIVE RULE (OAR) 340-012-0045

VIOLATION 3: Failure to submit a completed decommissioning checklist within 30 days
' after underground storage tank closure.

CLASSIFICATION: This is a Class II violation pursuant to OAR 340-012-0067(2)(e).

MAGNITUDE: The magnitude of the violation is moderate because there is no selected

magnitude for this violation and there is insufficient information to make
another finding. :

CIVIL PENALTY FORMULA: The formula for determining the amount of penalty of each violation

HBPII

HPII

IIHH

llO"

HRII

|'ICII

IIEBII

i8¢t BP+[(0.]1 x BR)% (P +H+0+R+C)] +EB

1s the base penalty, which is $1000 for a Class Il moderate magnitude violation in the matrix listed in

OAR 340-012-0042.

1s Respondent's prior significant action(s) and receives a value of 0 since Respondent has no prior
significant actions as defined in OAR 340-012-0030(14).

is the past history of Respondent in taking all feasible steps or procedures necessary to correct any
prior significant action(s) and receives a value of O since Respondent has had no prior significant
actions as defined in OAR 340-012-0030(14).

1s whether or not the violation was a single occurrence or was repeated or continuous during the
period of the violation and receives a value of 2 because the violation occurred on more than one day.

is the cause of the violation and receives a value of 6 because the cause of the violation was caused
by Respondent’s intentional conduct. Intentional means conduct by a person with a conscious
objective to cause the result of the conduct. On December 5, 2000, the Department mailed to
Respondent a copy of the decommissioning checklist along with a letter outlining the
decommissioning requirements. Respondent knew that it needed to submit the checklist but
continued to fail to submit it. Therefore, Respondent’s conduct was intentional.

is Respondent's cooperativeness in correcting the violation and receives a value of 2 since
Respondent has not taken reasonable efforts to correct the violation.

1s the approximate dollar sum of the economic benefit that the Respondent gained thrdugh
noncompliance, and receives a value of $0 because any economic benefit gained would be de

minimis.

PENALTY CALCULATION:Penalty=BP + [(0.1 x BP)x (P +H+ O +R +C)] +EB

= $1000 + [(0.1 x $1000) x (0+ 0+ 2 + 6 +2)] + (30)

= $1000 + ($100 x 10) + $0

= $1000 + $1000 + $0

= $2000 - 00 134

CASE NAME : (Cynthia Gay)
Page 1- CASE NO. (LQ/T-NWR-02-094)
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Law Offices of i,

Josselson, Potrer & Roberts
THe Gregory * Suite 306
425 NW 101H Avenue
Portland, Oregon 97209
Telephone: (907) 228-1475

Jaly 15, 2002

Deborah Nesbit

Department of Environmental Quality
811 SW Sixth Avenue

Portland. Oregon 97204

Re: No. LQ/T-NWR-02-094
Clackamas County

Dear Ms. Nesbit:

Enclosed for f:iling is the Request for Hearing and Answer of
Cynthia Gay in response to the Department’s Notice of Violation,
Department Order and Assessment of Civil Penalty in the above
numbered proceeding.

The respondent requests an informal discussion with the
Department.

Very truly yours,

Lawrence R. Derr

LRD/pb
enclosure

cor elient

ot riGE GF COMPLIANCE
: AND ENFORCEMENT
R B LEBANTHENT OF KHVRONENTAL QUALITY

b

LAWRENCE R. DERR
Facsimile:  (50%) 228-0171 OF COUNSEL e-mMail:  Jpr@jprlaw.com
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In the Matter of:

BEFORE THE ENVIRONMENTAL QUALITY COMMISSION \
OF THE STATE OF OREGON '

REQUEST FOR HEARING AND ANSWER
No. LQ/T-NWR-02-094
CLACKAMAS COUNTY

CYNTHIA GAY

REQUEST FOR HEARING

The respondent requests a contested case hearing in the above

captioned matter.
ANSWER

For answer to the Notice of Violation, Department Order and
Assessment of Civil Penalty, respondent alleges:

1. Respondent admits the allegations of Findings,_paragrqphs
1 through 9 and 11 through 14. |

2 In answer to the allegations of Findings, paragraph 10,
respondent admits that Ralph Hatley pérticipated_in removing the UST
prior to June 30, 2000 under the direction df Respondent. Respondent
admits that Hatley is not a licensed underground storage tank
provider. ‘Respondent denies that Hatley is the lessee of the
property.

3. Respondent denies the allegations of Violations,
paragraphs 1 through 4.
/7 /7
£ £

Page 1- Request for Hearing and Answer
JOSSELSON, POTTER & ROBERTS
Attorneys at Law
425 NW.10® Avenue, Suite 306
Portland, Oregon 97209 ’ o
Telephone: (503) 228-1455 ‘ 00 13 /
Fax: (503) 228-0171
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For an Affirmative Defense, respondent alleges:

4. The UST was exempt from regulation pursuant to ORS
466.710(1):

(a) The tank was located on a tract of laﬁd devoted to the

production of hay;

(b) The tank has a capacity‘of 1000 gallons;

(c) The tank was used to store motor gasoline; and

(d) The motor gasoline was used in farm vehicles, airplanes

~and automobiles and not resald.

Wherefore, Respondent prays that the.Noticerf Violation,

Department Order and Assessment of Civil fenalty be dismissed.

Dated July 15, 2002.

rance R. Derr, OSB No. 69041

Page 2- Request for Hearing and Answer
JOSSELSON, POTTER & ROBERTS
Attorneys at Law
425 N'W 10® Avenue, Suite 306
Portland, Oregon 97209
Telephone: (503) 228-1455
Fax: (503) 228-0171
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Ore On Department of Environmental Quality
811 SW Sixth Avenue

Portland, OR 97204-1390

Theodore R. Kulongoski, Governor R E C E I V E D 503-229-5696

TTY 503-229-6993

DEC 162003
December 15, 2003 by Office of
Administrative Hearings

Via facsimile and regular mail

(503) 945-5304

Judge Stephen Elmore

Office of Administrative Hearings
1905 Lana Avenue N.E.

Salem OR 97314

. Re:  Cynthia Gay
Case no. LQ/T-NWR-02-094

Dear Judge Elmore:

Enclosed you will find the Department’s Motion for Ruling on Legal Issues in the
above entitled matter. The Department is requesting a ruling that the underground
storage tank in question in this matter, was not a “farm tank,” as that term is defined in 40
CFR 280.12. Per OAR 137-003-0580, Ms. Gay has until January 1, 2004 to respond to
this motion unless you establish either longer or shorter time period for the response. 1
would appreciate your prompt response on the due date of Ms. Gay’s response so that the
Department has sufficient time to review and respond, as necessary. Ihave enclosed
copies of the rule for Ms. Gay’s review.

If you should have any questions or need further information on this matter, you
can reach me at (503) 229-5152. '

Si ely, -
CQZ% oD

Susan M. Greco,
Environmental Faw Specialist

Enclosure (w/o ex‘nibits via facsimile)
cc: Cynthia Gay, 29388 S.E. Heiple Road, Eagle Creek, OR 97022

EXHIBIT
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BEFORE THE ENVIRONMENTAL QUALITY COMMISSION

OF THE STATE OF OREGON
IN THE MATTER OF: ) DEPARTMENT’S MOTION FOR
CYNTHIA GAY . ' ) RULING ON LEGAL ISSUES
) NO. LQ/T-NWR-02-094
Respondent ) CLACKAMAS COUNTY

In response to the Department’s Notice of Violation, Department Order and Assessment of
Civil Penalty no. LQ/T-NWR-02-094 (Notice), Respondent raised, as an affirmative defense, that
the underground storage tank (UST) located at 29388 S.E. Heiple Road in Eagle Creek, Clackamas
County, Oregon, was not subject to regulation because .it fits the definition of a “farm tank.” The
Department of Environmental Quality (the Depa;rtment), via this Motion for Ruling on Legal Issues
filed pursuant to OAR 137-003-0580, moves that the Administrative Law Judge, as a matter of law,
find that the underground storage tank in question is not a “farm tank”.
I. LAW AT ISSUE
Former OAR 340-150-0010 adopted by reference all defiritions contained in 40 CFR
280.12." 40 CFR 280.12 defines underground storage tank as “any one or combination of tanks
(including underground pipes connected thereto) that is used to é_ontain an accumulation of
regulated substanées, and the volurﬁe of which (includiné the volume of the underground pipes
connected thereto) is 10 percent or more beneath thé surface of the ground. This term does not
include any: (2) Farm or residential tank of 1,100 gallons or less capacity used for storing motor
fuel for noncommercial purposes.” 40 CFR 280.12 defines “farm tank™ as “a tank located on a
tract of land devoted to the production of crops or raising animals, including fish, and associated
residences and improvements. A farm tank must be located on the farm property.”
II. BACKGROUND
On June 25, 2002, the Department issued the Notice to Respondent, Cynthia Gay. In

response to the Department’s allegations that the UST was a regulated tank, Respondent raised the

! On February 14, 2003, revisions to OAR Chapter 340, Division 150 became
effective. The revisions did not change the definition of either underground
storage tank or farm tank. Regardless, the changes are not applicable to this
matter since the alleged violations occurred prior to the effective date of

these new regulations.

Pagel-  PETITIONER’S BRIEF :
CASE NO. WPM/T-NWR-00-164
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affirmative defense that the UST was a farm tank. Speciﬁé;ally, 1n paragraph 4 of its Request for

Hearing and Answer, Respondent alleged that:
“ (a) The tank was located on a tract of land devoted to the production of hay;

(b) The tank has a capacity of 1000 gallons;

(c) The tank was used to store motor gasoline; and

(d) The motor gasoline was used in farm vehicles, airplanes and auto_niobiles and not
resold.””
The Department stipulates to sections 4(b), (c) and (d) as set forth above. The remaining issue, as
alleged in Respondent’s affirmative defense, is whether the tank was located on a tract of land
devoted to the production of hay. |

III. EVIDENCE IN SUPPORT OF DEPARTMENT’S MOTION

Exhibit A — Oregon Departrhent of Environmental Quality Underground Storage Tank
Permit Applicaﬁon and Notification for Underground Storage Tanks |

Exhibit B — Affidavit of Greg Toran, UST Inspector for the Department along with attached
NWR UST Inspection Report, Memorandum to File and Attached Photos

Exhibit C — Clackamas County Prc;perty Detail for 293 8-8 S.E. Heiple Road, Eagle Creek,
Oregon

Exhibit D — Business Entity Data for Skydive, Incorporated -

Exhibit E — Business Entity Data for Skydive Eagle Creek

Exhibit F — Areal Maps of 29388 S.E. Heiple Road, Eagle Creek, Oregon

| IV. ARGUMENTS

As previously stated, 40 CFR 280.12, as adopted by former OAR 340-150-0010, defines

“farm tank™ as “a tank located on a tract of land devoted to the production of crops or raising

animals, including fish, and associated residences and improvements. A farm tank must be located

on the farm property.” (Emphasis added). The term ‘devoted’ is not defined in either statute or rule.

When a term is not defined in either statute or rule, the first level of analysis is to examine both the

? Request for Hearing and Answer dated July 15, 2002, page 2.

Page2-  PETITIONER’S BRIEF
CASE NO. WPM/T-NWR-00-164

00142



O © 9 A W A

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

text and context of the term used in the rule. If the Department’s intent is clear, no further analysis
is necessary.” “In reviewing the depMent’s interpretation of a department rule as applied in a
formal enforcement action, an administrative law judge must follow the department’s
interpretation if that interpretation is both plausible and reasonably consi'stent with the wording
of the rule and the underlying statutes.””*

The plain meaning of the term ‘devoted’ is “to give or apply entirely to a particular
activity, pursuit, cause or person.”5 Based on the facts in the record, the tract of land on which
the UST was located is not devoted to the production of crops. Specifically, at least two business
entities which are unrelated to production of crops list the tract of land as their principal place of 7
business. See Exhibits D and E. Since 1991, Respondent has used the name of ‘Beaver Oaks
Airport’ as the facility name. See Exhibit A. A portion of the property has been rezoned from
‘exclusive farm use’ to ‘other improved property’. See Exhibit C. The tract of land on which the
UST was located was used for a landing stﬁp. See Exhibits B and F.

V. CONCLUSIONS

In conclusion, the Department requests that the Administrative Law Judge find that the UST
located at 29388 S.E. Heiple Road in Eagle Creek, Clackamas County, Oregon was a regulated
UST and not a farm tank, as that term is used in 40 CFR 280.12. Based on such a ruling, the
Department requests that the issues at the contested case hearing be limited to whether the

violations alleged in the Notice occurred and What civil penalty should be aséessed for each of those

violations.
Jo/it/o LQ/MM»O/V Nlueo
Date ) Susan M. Greco

Environmental Law pecwhst

3 PGE v. Bureau of Labor and Industries, 317 Or 606 (1993).
*“ OAR 340-011-0545.
® The American Heritage Dictionary, 1978.

Page3 -  PETITIONER’S BRIEF
CASE NO. WPM/T-NWR-00-164



Ol

DEPARTMENT OF
October 22, 1991 ENVIRONMENTAL
QUALITY

Cindy Gay

Béaver Oaks Airport
29388 SE Heiple Rd
Eagle Creek, OR 97022 : ,’)5

%%L&o

0CT 2 9 1891

Re: UsT Fa;ility 0 _ 7k /7@?7?/

Dear Ms Gay:

We have received a partial UST pérmit application for the tanks
listed on your application recelved October 11, 1991 - However,

the:

[x] EPA notification form "

[ ] oregon UST Permit Application

($25 received lO/_'I_'L/9_'L applied to 88 fees)
- $25 per tan;{ fee per year - 1989,90,91 - 1 tank @ $25 x 3 yrs = $75.00

is missing and needs to be submitted before your. application. is
complete. I have enclosed the appropriate form(s) and a copy
of the original form that you submitted. Please fill out the
form and return it to me. I will then be’able to issue the

permit. for your tank(s).

Sincerely,

Saioin T

Barbara Nation
Office Specialist
UST Program

BLN
Enclosures

811 SW Sixth Avenue
Portland, OR 97204-1390
EXHIBIT . (503) 229-5696

) A : . TDD (503)(%’6 19334

DEQ-1
€




.-OREGON DEP; .31 MENT OF ENVIRO: \i_NTAL QUALITY
- UNDERGROUND STORAGE TANK |
PERMIT APPLICATION

TANK OWNER _ PERMIT FEE ASSESSMENT
PLEASE PRINT CLEARLY

NAME cindy Gavy mEomTTanks at $25 each= $5Q

ADDRESS_29388 S.E. Heiple Road | AMOUNTREMITTED$S.20

Eagle Creek, OR 97022

Jkgaq spse ST
G : |

TANK é\@em SIGN@HE

10-1-91

<+ 495 @A/d 16/ 29047
Z“r C}gw% / j/
b—m_/

DATE

PHONE 503 630-5867

/0?05/ _/./

PROPERTY OWNER FACILITY

PLE_ASE PRINT-CLEARLY PLEASE PRINT CLEARLY
| NAME 2Saver Oaks Airport
wame Cindy Gay - ooREss 29388 S.E. Heiple Rd.
ADDRESs. 29388 S.E. Heiple Road Eagle Creek, OR 97022 §-

Eagle'Creek, OR 97022

S— (503) 630-5867

X fiﬂ/m e«LA /L/( SIC Code-

PROPERTY OWNER sén)\mﬂa

PERMITTEE il 9@70/ 1 ‘r ‘ i 'NEW INSTALLATION

PLEASE PRINT CLEARLY

(PLEASE SUBMIT THIS APPLICATION 30 DAYS PRIOR

NAME Cindy Gay ; z TO USING THE TANK.)

ADDRESS 29388 S.E. Heiple Road

ranle Creek, OR 97022

Each completed application must inciude

X / ,/Y\-cfZJL d A ' the signatures of the tank owner, the pro-

GEHMlWEE@NATUHE : perty owner and the permittee.

PHONE SBY -l o-S& LD . | Al three signature lines must be signed.

00145




ORECON UST SURVEY

_ INSTRUCTIONS
Please fill in form to the best of your knowledgc. If you do not know or cannot estimate an item rcqucsted
please mark ‘““Unknown.” F

Facility Name:

TANK NO. TANK NO. TANK NO. TANK NO.

Tank Identification No. (e.g. ABC-123) or
Arbitrarily Assigned Sequential Number (e.g. 1,2,3...) ‘ /
1. Status of Tank . If tci'npomrily out of use,
(check one ONLY Estimated time out of use:
if applicable) 1 month-6 months (. ) ( ) ( ) ( )
6 months-1 year ( ) ( ) ( ) ( )
1 year-5 years £ ) ( ) ( ) ( )
5 years or more ( ) ( ) ( ) ( )
Estimated date tank is to be brought )
back into use (mo/yr) ( ) (. C ( )
2. Was tank new at time of installation? (Y/N) i \f Yoo ( ) ( ) ( )
3. Containment Systems ‘ Single-walled tank . (X ) ( ) ( ) Rt ¢ )
" (check one) : - - Double-walled tank ( ) ( ) ( ) ( )
Pit-lining system ( ) ( ) ( ) ( )
Unknown ( ) ( e ( ) ( )
4. Leak Detection System ’ . Visual (X ) ( ) ( ) ( )
(check all that apply) - Stock Inventory (> ) ( o ) ( ) ( )
Tile drain ( ) ( ) ( ) ( )
Vapor wells ( ) ( ) ( ) ( )
Scnsor instrument (specify type):
In-ground detector ( ) ( ) ( ) ( )
Within walls of double-walled tank ( ) ( ) ( ) ¢ )
Ground water monitoring wells ( ) ( ) ( ) ( ) -
Continuous in piping ( ) ( ) ( ) ( )
Pressure test ( ) ( ) ( ) ( )
Internal inspection ( ) ( ) ( ) ( )
Other, specify
None ( ) i ) - ( ) ( )
Unknown ( ) ( ) ( ) ( )
5. Overfill Protection (Yes/No) ( 1[/ ) ( ) ( ) ( )
" 6. Location of Piping No parts-in contact with soil ( ) T ) ( ) ( )
(check all Parts contacting the soil which are:
that apply) Unprotected metal ( ) ( ) ( ) ( )
. Made of corrosion resistant materials ( ) ( ) ( J ( )
Corrosion-resisted coated ( X ) ( ) ( ) ( )
Cathodically protected ( 3 ( ) ( ) (- )
Double-walled ( ) ( ) ( ) ( )
Within a secondary containment ( ) ( ) ( ) ( )
Interior lined ( ) ( )i ( ) ( )
Unknown { ) ( ) ( ) ( )
: 7. History of Tank Repairs
(check one except 2s indicated)  If tank repaired,
Indicate date of last repairs (mo/yt) e e . ——
None (X)) ( ) N ( )
Unknown ( ) ( ) . ( ) ( ) .
-8.. History of Pipe Repairs
(check one except as indicated)
If pipe repaired, indicate date (mo/yr) s e e e e —
None ( X)) ( ) ( ) ( )
Unknown ( ) ( Y * i ) { )
9, Tank Removed from the Ground
- Indicate date (mo/yr)
(mark only if applicable —
tank removed since May [, 1988) ( ) { ) ( ) ( )

THANK YOU FOR YOUR ASSISTANCE



Tessser Name (from Section [)

L L R e —— Y TP

Teni Identtification No. (e.g., ABC-123), or : =, .Tank‘Nc. Tank No. 1tk No. Tank Nao. Tank No. |
m{yAasgned Sequential Number (e.g., 1,2,3) v, h
1 wsofTank C i QR ‘
umantly in Usa : _ —] 1 —1 —1.
{Mfark ail that apply @) Temporanly Out of Use o N S 1 1
" Permanently ( Qut of Use | ] — | —
) Erought :ntc Use after 5/8/86 E 1 —1 el S _—
2 Estimated Age (Years) ) ™ SN il -
/3 Estimated Total Capacity (Gailons) el S E2ETED :
e ©7 Steel =< —- - — —
(3ric one @ Concrete — (- I = —
/ Fiberglass Reinforced Plastic [ — ] ] ]
?( : Unknown 1 —] — | 3 —J
B Other, Please Specify 7 ‘
S Jismeril Protection Cathodic Protection . — — — —1
(Mark aif thart appiy &) ; ——
Interior Lining (e.g.. epoxy resins) ‘ =] S —1
None L_—_| : [:l E
Unknown - —] g 1 ]
Other, Pleasa Specify ' :
e Cathodic Protection = — — — —
P W) Painted (e.g. asphaltic) |- [ 2] — - — —
Fiberglass Reinforced Plastic Coated 1 1 — —1 1
None = —— -, - | i
Unknown — — 1 —1 —1
() Other, Please Specify :
(s A BareSteel | (] — — — —
Rttty Galvanized Stee! Sec] —1. - — —
Fiberglass Reinforced Plastic 1 1 — e 1
/ ' . Cathodically Protected | [ ] ] = | =
Unknown =3 ] - 1 ——
1 Other, Please Specn‘y .
2 Substance Currenﬂy or Last Stored : -
oy Graatont Tinsarsit boy Voo ) ;-mEmpw. —1 —1 e - =1
“ii— {Mlwric 24l that 3ppivm | v . 2
‘ B hat 39.91._".!,- i Diess oy E E 3
Kerosene 1 —1 e —1 (I
Gasaoline (inciuding alcohol. biends) =] — — —] |
UsedOil | (] B ] - -
Other, Please Specify =
¢ Hazardous Substanca - —3 l | —J |
{| \Please Indicate Name of Principal CERCLA Substancé
: , OR _
( Chemical Abstract Service (CAS) Na. :
Mark box @ if tank stores a mixture of substances o1 —1 =1 )
- d Unknown | [ — — 3 —
2 Additionai |nformation (for tanks permanently
imn out af sqrvu:e) .
a. Estimated date last used (mo/yr) 2850 ¢ / / / / /
B Estimated quantity of substance remaining (gal.) G aql L
‘e. Mark box @ if tank was filled with inert material -7 . :
(e.g.. sand, concrete) ] ] —— =d (TR, G

e

'+ B Form 7530-1 ({Revisad 9-88) Reversa

Page 2



STATE USE ONLY

! : Department of Environmental Quality -

811 SW Sixth Ava. Portland 97204
in Qregon call Toll Free 1-800-452-4011

% 3
- ;/&Cguim:d under the Natural Gaa

Nawification is required by Federai law for all underground tanks that have been 4. pipeline

useskmistore regulated substances since January [, 1974, that are in the ground as of Pipchne Salety’dis &4y Liquid Pipehine Salety Act ol 1979, or
Miteh, 1984, or that are brought into use after May &, 1986. The informacion requested which 15 an intrasty ated under State laws:
is requiined by Section %002 of the Resource Conservationand Recovery Act.(RCRA), . 3. surface impound lagoons:
ausmended. ; F 6. »lorm walter or wast alfagfrOn sysiems;
= ceof this a6 > & ; 1 7. Now-through process . .
Thep 1y prispase of (HEd AIC I priog v 16 loctle dald Cuariigas aich 8. liguid traps orassociate: ring lines directly related (o o1l or gas production and

groundteanks that store or have stored petroleum or hazardous subsances. [t is
expeetedtthat the informanon you provide will be bused on reasonably available
recards) or; in the absence of such records. your knowledge. belief. or recollection.

gathering operations:
9. storage tanks situated in an underground area (such as a basement. cellar.
mineworking. drilt, shalt. or tuanel) il the storage tank s situated upon or above tne

Whion:Must Notify? Section %002 of RCRA. as amended. requires that, uniess surface of the iloor. ;
excmpted: Dwners ol underground tanks that store regulated substances must notify ) ; ) -
designated-State or local agencies of the existenice ol their tanks, Owner means— What Substances Are Covered? The notilication requirements apply (0 unaer-
(a)ain-the case of an underground storage tank in use an November 8. 1984, or ground storage tanks that contain regulated substances. This includes any substance
broughtinto use aiter that date. any person-who owns an underground storage 1ank defined as ha?ardou:i_ in section 101 (14) of the Comprehensive Environmental
usegttorche storage, use. or dispensing of regulated substances. and Response. Compensation and Liabihity Act of 1980 (CERCLA). with the excepuon ot
(b)in-the case of any underground storage @nk in use*before November 8. 1984, those substancss regulated as hasardous waste under Subtitle C of RCRA. It disv
binuicitonger in use on that date. any person who owned such tank immediatety before includes petroleum, ¢.g.. crude uil or aay [raction thereol which i liyuid at sandurd
thextisconunuation of its use. - conditions of temperature and pressure {60 degrees Fahrenheit and 14.7 pounds per

Whatstanks Are inciuded? Underground storage tank 15 defined as any one or square inch absoluc).

combination of 1anks that (1) is used 10 contaia an accumulanon of “regulated sub-
stamoes=" and (2) whose volume (including connected underground piping) s 105 or Ear i)
moradencath the ground. Some examples are underground tanks storing: 1. gasoline, 4

usegtoilior diesel [uel. and 2. industnal soivents. pesticides, herbrcides or lurmgants,

Wikit:Tanks Are Excluded? Tanks removed (rom the ground are not subject (0

When To Notify? 1. Owners ol underground storage tanks in use or that have been
taker out of operation alter January . 1974, but sull in the ground, must notty 2y
May 8, 1986. 2. Owners who bring underground storage (anks (0o use after May 3.

notdication. Other tanks exciuded [rom noulicationare: - iy = bl 4 ¥ ;
1.farmor residential tanks of 1.100 gallons or iess capacity used [or storing motor fuei VR8st iy it ) iy of bririglaghie takaioto es.

[oravancommercial purposes: Penaitiess Any owner who knowingiy (ails to notify or submits faise information
.2 Iamkswused for stonng heating oil (or consumptive use on the premnises where stored: shail be subject (o 2 civil penalty not to exceed 510.000 for each tank for which
3.3eptctanks:- . . ) notificaton is not given or {or which (aise informadon is submitted.

PEise type or print in ink ail items except “signature” in Section V. This form must be completed for each [ndicate number of
lobatiem containing underground storage tanks. If more than 5 tanks are owned at this location, photocopy the continuation sheets
reversesside. and staple contimuation sheets to this form. attached

o7 LOWNERSHIPAQFTANK(SE-—

QwnerfName (Corporation, Indimdual, Puoiic Agency, ar Other Entity)

l(if same as Section 1, mark box here [] )

- Ci ndy_ Gay * Facility Name or Company Site Identifier, as applicable
StieetAddress . . : Beaver Oaks airport :
29388 S.E. heiple Road .
Caunty r Street Address or $rate Road. as applicanle
Clackamas 29388 S.E. Heiple Road
Cily: ) State ZIP Code | 1\ County ‘
Oregon City, OR 97045 7 0] & el
f\.r-uaaﬁ;ece Phone Number ) City(nearest} State ZIP Code
503 630-5867 : Eagle Creek,  OR 97045

TypeetOwner (Mark ail thrat apply (1)

i . Private or Indicate ‘
Keirrent [ state or Local Gavt Caorporate e @
0

Mark box here if tank(s)

5
D:“drmer Federal Gov't Ownershi ?aunr:;bz; ;::is & ) :;ei .!? dci?c;e?ecs)grl*?;?o‘:lg:m D
: (GSA facility ID no. uncertain location - on other Indian trust lands
)
ANTACT PERSCON AT TANK LOCATION e
Name:({f same as Section |, mark box here E ) Job Title . | . ’ ‘Area Code Phone Number

] = I.TYPEQFNOTIFICATION. - ==
@ Mark box here only if this is an amended or subsequent notification for this locaton.
- e e, e

=] V.CEHTIFICA'HUHRmmslgﬂaﬂﬂwmIIQSm:ﬁmvﬂi-i e S e T

| cewtify under penaity of law that | have personaily ex.a';nined and am familiar with the information submitted in this and all attached
documents, and that based on my inquiry of those individuals | tately responsible for obtaining the information, | believe that the
submitted information is true, accurate, and compiete, - C—\ ’

: /)

I Date Signed

jo - 29148
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12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

27

BEFORE THE OREGON ENVIRONMENTAL

QUALITY COMMISSION E 0

In the Matter of: - ) l *‘—

CYNTHIA GAY. ) SU L]
Case No. LQ/T-NWR-02-017 ) AFFIDAVIT .

; = = § ‘ iB ﬂ

STATE OF OREGON ) : O

County of Multnomah ) 3 e

I, Greg Toran, being duly swomn, depose and say that the following is true to the best of my
knowledge:

L That, I, Greg Toran, have been employed by the Oregon Department of
Environmental Quality as an Environmental Specialist since October 1, 1998.

2 That in the course of that employment, I conducted site inspections of
underground storage tanks and drafted letters and memorandums in relation to those inspections.

. 3 That on or about November 14, 2000, I conducted a site inspection of an
underground storage tank located at 29388 S.E. Heiple Road in Eagle Creek, Clackamas County,
Oregon. '

4, During that site inspection, I took pictures of the land on which the underground
storage tank was located. Additionally, during the site inspection, I noted that the underground <

- storage tank was located in a field which was used as a landing strip for airplanes.

= During the site inspection, I was told by Respondent’s representative that the

underground storage tank was used to fuel airplanes.
6. That on or about November 30, 2000, I drafted a memorandum settlng forth my

observations during the site inspection.
7 That the attached aforementioned pictures and memorandum are true and exact
copies of the originals thereto.

Date:[Z /1T /c3 /%;V';f/ |
Greg ﬁ///

Department of Env1ronmentzﬁ Quality

Swom and subscribed before me this / 2 day of December 2003

0 o 1) Cittsr

Notary Pubhc fgr Oregon
My Commission Expires

s%FFz,mAt SEAL
DEWmH ‘&CURTISS
NOTAR Yr‘UijC»OHEGON

‘ ‘l ‘ Cr 7 ) ; y ) p i
,g ey \ S E; 3 N Szﬂj% //1 47200 (%
AR e S y// 7 / 7
' EXHIBIT

5

Page1-  TORAN AFFIDAVIT
" CASE NO. LQ/T-NWR-02-117
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NWR UST FIELD INSPECTION REPORT

Inspection Date: l\jl“‘ /

Site Name: Bﬁ-ﬂr\‘cf‘ Oales (ﬂ\rm"{’ Total Time* 3( 6 kf

Site Address: 2% WHe' 1P . BQ *Include inspection, travel, paperwork
, :
= A\l Crec\c DEQ Inspector: @(‘03 '(,l\ \cr R,
File/Facility No: loqes : Others Onsite;_[NA \1?\« ‘T)A* & J
(both UST & UST Cleanup file #’s as appropriate) i T A pFele )\-—O(‘L
(:nc]ude company name)

Supervisor License No. : Exp. date
(note the name of the license holder with **)

Inspection Type

Y---IN-Decommissioning Y---N---Install-New Y---N---Complaint
Y-AN-21998 Compliance (full) Y---N---Upgrade-Retrofit Y---N---WQ-New Permit .
Partial Compliance . Y---N--- Service Provider Audit  Y---N---WQ-Exist Permit
Y---N---Leak Detection Y+---N---Cleanup
Y-:-N---Financial Responsibility =~ Y---N---SWLA/Soil Treatment
Y---N---Corrosion Protection Y---N---Distributor Audit -

Y---N---NA Spill & Overfill

Circle Y for......... Yes = inspected & in complia.nce‘(Y for data entry)

Circle N for.........No = inspected & NOT in compliance (N for data entry)

Leave Blank for............ Inspection not performed (no data entry necessary)

Photos Taken? @>—N (attach) Samples Taken? Y-(N)(attach results)

Notes  (use back of form as necessary)
p/uﬁr%c( welle engite b 8 Brea. Oae OST. Couda g
54501tﬂd ; C\n\\_s }“’*?/LQ'-( YCivode & HCS‘l‘or?c () C e

'\\A Qoe\\\mjj Sha4ll \01*':\7-'1& < “\f\\g *\‘r&‘f\g_;gu-’\" ’Tv“dc;lc_-
ond L lreciny Tystein. Cotteatly not USed

CPefayie -1, gckaéolc_ ’“Déauc’i‘ Telugywa | an d
q,A—\n,Lph ,LQ ) VST closoe 1a )plmc_ o é\/ Choca |
1o C-D\\o-b hewt Sdhner BS cl.“_scn_s.u((-l
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Stéte of Oregon
Department of Environmental Quality Memorandum

Date: November 30, 2000

To: UST facility file 10905
From: Greg Toran ODEQ/NWR
Subject: Beaver Oaks UST status.

Site inspection to discuss current status of single UST. Met onsite with Ralph Hatley (reported
as being owners rep). Hatley appears to meet the definition of Permittee. Site is being operated
as an airport, jump school. Hatley appears to be operating other business concerns at this
location. Inspection in response to phone call from Hatley, following recent NON issued by the

Department.

Inspection to determine and discuss UST status and recent claim by Hatlej of UST being farm
tank. Property is zoned as farm use only, confirmed with county. Hatley claims to be raising
hay as a crop, to be given away and not sold. :

At the time of the inspection Hatley is most cooperative. Historic use of UST was for fueling
small planes. At one time, fuel was pumped out of UST into transport truck containing filtering
system. UST has been out of use as a fuel storage tank for planes for approx. 3 years. UST
currently contains some measure of product, product has been siphoned out from time to time for
various reasons, unrelated to planes according to Hatley. Dispenser/pump has been removed for

3 years according to Hatley.

Current amount of product in UST is unknown. Ground water in area is shallow within UST
nest on a seasonal basis, according to Hatley. One drinking water well on the NE comer of the
property. Other wells in the area. Hatley seems concerned with the possibility of impacts to the
wells in the area and seems to have backed off from the initial claim of the UST being an

unregulated farm tank.

This UST is most certainly a regulated UST based on past use. Hatley seems agreeable in
following Department direction to decommission the UST. I suggested the following:

Remove all product and water in UST immediately. Verification of completion of this task by a
third party in writing. This is to be followed by sampling of soil and if necessary water, per UST -
cleanup and compliance rules. Hatley to provide a written schedule for completion of this work
within 3 weeks. Schedule to also include a target date for completion of the decommissioning.

The Department to approve a later decommissioning date (next summer) provided that

00152



Beaver Qaks UST status
Page 2

Hatley follow through with his plans for submittal of the schedule and completion of the UST
pumping and sampling. Completion of the UST pumping and sampling and records submittal to
be accomplished by the date noted in option 2 of the most recent NON. The date specified in the
NON was 90 days from the date of the notice. So the due date for completion of this phase of the
work would be the end of January, 2001.

Mailing documentation to Hatley. This documentation to be a summery sheet that outlines these
steps, UST closure requirements, forms for documenting closure, and a list of licensed
supervisors. Hatley stated that he would be doing the decommissioning. Irecommended he
consult licensed service providers or supervisors. '
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.~ OPENonline - Oregon Clackamas County Property Detail : Page 1 of 1

Oregon - Clackamas County Property Detail
a5 C\ CoMgsess Sob-6S5-86 77

I Return to List I Return to Search Screen I Record Help |
Address : 29388 H@ Records Current Through : 01/02/2002
Date Searched . 06/05/2002

Parcel Nbr : 00932904 Alt Parcel Nbr : 34E18 00603

Taxpayer  : GAY CYNTHIA ROSE
- Address : 29388 SE HEIPLE RD

EAGLE CREEK, OR 97022

Situs Addr : 29388 SE HEIPLE RD
EAGLE CREEK, OR 97022

Neighborhood : Estacada rural all other ! ol A
el VA ro .

Land Class :551 — @XC/\MMUQ Q\a\’rv\x US&) )C‘V‘J @

Bldg Class

Full Baths =0~ Bedrooms 10 Year Built

Half Baths :0 Living Area Year Assessed :

Real Market Value Land : $230,349 Total Acreage  : 26.83

Real Mkt Val Improvements : $ 18,620 Fire Patrol Acres :
Real Mkt Val Fire District  : $ 248,969
Gross Tax Due : $ 696.14

Assessed Val Fire District  : $ 47,830 NetTaxDue  :$675.26

Total Assessed Value : $ 47,830 Outstanding Tax : $ 0.00
Total Taxable Value '8 Sale Date

’ Sale Price ' $
Total Exempted Value :$0

Exemption Description

OPENonline cannot warrant or guarantee the accuracy or completeness of data. By accepting this transmission, users certify that they
are in compliance with the FCRA any other applicable federal, state and local laws. Users are responsible for the proper use of this
account as stated in the certification of use and the Terms of Service Agreement. Any violation is grounds for termination and
submission to the FTC or other appropriate agency.

OPENonline Eastern Operations Customer Support (800) 366-0106
OPENoniine Western Operations Customer Support (800) 454-6575

EXHIBIT

http://www.cis-usa.com/cgi-bin/p arsé?/cgi-bin/Atbl 50x2/Execute?Program=LOGIC-OR-P... ~ 6/5/2002



OPENonline - Oregon Clackamas County Property Detai