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PPRC Remarks 

Environmental Quality Commission 

December 23, 2005 

Oregon Proposed Turbidity Rule 

Good Morning. My name is Matthew Russell, and I am Special 

Projects Director with the Pulp and Paperworkers Resource 

Council. PPRC is a grassroots labor coalition formed out of a 

concern toward excessive environmental regulation and 

government policies that could potentially affect our jobs. We 

represent over 1.5 million natural resource based workers and their 

families throughout the United States and are firm believers in 

science-based regulations. I have worked at the Georgia-Pacific 

Halsey Mill for 9 years. Georgia-Pacific operates several facilities 

in Oregon that will be impacted by the turbidity rule revisions you 

are considering today. 

We fully support DEQ' s proposed turbidity rule. It is an important 

refinement of Oregon's stringent water quality regulations. It 

updates a long-outdated standard that couldn't practically be 

applied to NPDES permits, such as those issued to facilities where 

I work. It appropriately positions Oregon as a leader in water 



quality regulation, making Oregon's turbidity standard more 

rigorous than turbidity standards set by any other state. 

While the proposed Oregon rule is tougher than other states', DEQ 

has relied on sound science to draw a line that would not adversely 

affect industry or local economies such as those around my mill in 

the mid-Willamette Valley. 

Oregon's economy is recovering but remains fragile. Unrealistic 

rule-making could threaten well-paying jobs and discourage job 

growth here. Because DEQ took the time to develop its rule using 

the best available scientific data, the department was able to draft a 

proposal that respects Oregon' s high standards for environmental 

protection and our need for a healthy economy. 

Some detractors have questioned DEQ's objectivity in developing 

its proposed rule because the department used funds from the pulp 

and paper industry to conduct its required scientific review and 

collect information regarding similar regulation in other states. 

The charges are politically self-serving and tum logic on its ear. 

First, the pulp and paper industry, through Northwest Pulp & Paper 

Association and National Council for Air and Stream 



Improvement, the industry's national research arm, have, for 

decades, been significant contributors to national and state 

environment regulation through investments in environmental 

research used to help regulators develop sound environmental 

regulations. Other interests also have the opportunity to provide 

research that might assist rulemaking. The state's environmental 

policy, which Oregonians consider to be one of the strongest, was 

crafted with the help of scientific data funded by the pulp and 

paper industry, and other regulated industries 

Funds for such research were NOT used to pay for the 

department's rulemaking itself. Like all interests with a stake in 

regulation, the industry has a voice in rulemaking. But industry 

funding of research provides no special access to the rulemaking 

process itself. 

Are the critics proposing their groups pay for that research? Do 

they think regulated industries should shift the costs of such 

research to taxpayers? I don't think so. Plus, I'm sure if the critics 

had bothered to submit their peer reviewed research and studies it 

would have been considered. 



I urge the commission to affirm the department's use of its receipts 

authority when needed. Asking regulated industries to bear the 

costs of research needed to produce better regulation is appropriate 

in all cases, including this one. 

I strongly encourage the commission to adopt DEQ's proposed 

rule. It will improve Oregon's ability to protect the state's 

waterways while protecting family wage jobs that are vital to our 

state's economic health. 

Thank you. 
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Questions and Answers 
About Oregon's Proposed Water Turbidity Rules 

Why did NWPPA seek a change in the rules? 

In early 200 I, NWPPA began talking with DEQ about updating its old turbidity' rules. 
Discussions were triggered when DEQ' s new interpretation applied the old rules to the National 
Pollutant Discharge Elimination System (NPDES) Permitting Program - the federal water 
quality program administered by DEQ that issues water discharge permits for point sources, such 
as pulp and paper mills and municipal sewage treatment plants. 

The old rules, drafted more than 30 years ago, were written to regulate high turbidity caused by 
short-term activities, such as in-stream construction work and mining. The rules were based on 
concepts developed when very low turbidity could not be measured.2 The rules were also not 
intended to apply toward point source dischargers. 

New concepts were needed to address small turbidity changes caused by treated wastewater 
discharges, and modern analytical methods were needed to regulate point sources effectively. 

Do new rules relax current water quality standards? 

No. The new interpretation means point sources would, for the first time, be evaluated on their 
turbidity contributions to Oregon's waters. This could mean that DEQ could impose turbidity 
limits in NPDES permits. The proposed rules significantly strengthen Oregon's current 
regulation of water turbidity. 

How do the proposed rules compare to other states? 

The proposed rules, if adopted, will be the most stringent statewide turbidity rules in the country. 
The majority of states limit turbidity to 5 or I 0 NTU increase above background. The proposed 
Oregon rule would require maximum discharge turbidity of just 3 NTU - 40 percent more 
stringent than the next strictest states. 

1 
Turbidity refers to how cloudy water is . Turbidity occurs when there are suspended solids in the water. Solids 

may stay suspended due to a lack of water movement and/or the small s ize of partic les . 
2 

Turbidity is measured using a turbidimeter, a dev ice that shines a light beam through water and measures light 
scattered by suspended particles. Measurement units are called NTUs (Nephleometric Turbidity Units). C lear water 
measures 0 NTU. At 10 NTU , water appears slightly cloudy. At20 NTU, water begins to look muddy . When 
Oregon 's current rules were written (more than 30 years ago), turbidity was measured by an older method, the 
Jackson Candle Turbidimeter (measuring in Jackson Turbidity Units or JTUs). That method could not accurately 
measure turbidity be low 25 NTU. In 1990, DEQ updated the rules to refer to NTUs, but the rules continued to 
reflect old concepts adopted in 1979. 



Isn't turbidity, even at low levels, bad for fish? 

For salmon, negative effects, such as reduced feeding and stress, occur when turbidity is in the 
10-15 NTU range. Few studies have looked at the effects on salmon, if any, caused by very low 
turbidity increases (at or below the 3 NTU increase over background standard in the proposed 
rules). 

One primary study cited by DEQ (Gregory and Northcote, 1993) examined a range of turbidities 
from 1 to 810 NTU, and found that foraging rates of juvenile salmon are reduced in clear water. 
The highest foraging rates occur in 35-1 50 NTU waters. The authors suggested that increased 
feeding in turbid waters may reflect reduced risk from predators. Numerous studies show that 
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Isn't turbidity a major water quality problem in Oregon? 

juveniles of several 
species actively prefer 
turbid over clear 
water. Juvenile 
Chinook, for example, 
occupy turbid 
estuaries in the Pacific 
Northwest for a 
significant portion of 
their early life . 

The chart (left) shows 
how turbidity, at 
various levels, may 
affect fish over time. 
The most stringent 
statewide turbidity 
standards in the 
country (5 NTU) are 
below where studies 
show impacts on fish. 
The proposed Oregon 
turbidity standard is 
40 percent below that. 

No. In DEQ's last statewide assessment report to EPA, 27,840 miles of Oregon rivers, streams 
and other bodies of water were surveyed. Just 88 miles (0.3 percent) were listed as impaired 
because of turbidity, mostly due to land use activities. No water bodies were found to be 
impaired for turbidity due to point source discharges. Of all the pollutants for which Oregon has 
standards, high turbidity contributes the least to reduced water quality in Oregon. Its "bottom­
rung" ranking is a major reason why DEQ hadn' t addressed revisions to the rules sooner. 
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Are you saying turbidity isn't a problem? 

Very high turbidity can be a problem. It can limit a stream' s ability to support aquatic life. Fish 
have to work harder to find food, and that may reduce feeding. Over time, suspended particles 
absorb heat, causing water temperatures to rise and oxygen levels to drop. Less light gets to 
lower levels of the water. But, in Oregon, such problems are not common and, when they occur, 
the cause is very unlikely to be due to point source discharges. 

Are the proposed Oregon rules what NWPPA wanted? 

NWPP A never took a position on what turbidity numbers Oregon should adopt as its standard. 
Our primary objective was an updated rule, based on good science. We sought a turbidity 
standard consistent with the most stringent standards adopted by other states - one that could be 
uniformly applied in NPDES permits - and would allow a level playing field for all industrial 
dischargers in all states. 

What's the problem with applying the old rules to point sources? 

Point sources have low turbidity levels, but discharge continuously. The rules were written for 
high levels of turbidity caused by limited duration in-stream activities. Consequently, the old 
rules regulate turbidity relative to background. That doesn't work very well with continuous, 
low-level point source discharges because background levels vary considerably (by 4 NTU or 
more), even in the course of one day. The variations created unanswered questions for agency 
permit writers: How should an effluent limit be devised? How would compliance be shown? 
To what background level would the turbidity level of treated discharge water be compared? For 
what length of time would it be measured? Updated rules were needed to apply turbidity 
standards to both point and nonpoint sources. 

Why did NWPPA pay for DEQ to revise the rules? 

When it became clear that DEQ lacked the sources needed to update the turbidity standard, DEQ 
asked NWPP A to pay for needed research under the Department's "receipts authority3

. " DEQ 
staff had wanted to modernize the rules for more than 15 years, but had to forego revisions, once 
again, in order to address toxics and temperature. Very few waters are impaired by turbidity (0.3 
percent) and, with limited resources, DEQ needed to address higher priorities. When 
environmental groups insisted the old standards be applied to point sources, the outdated rules 
posed significant difficulties, both for the agency and for the regulated community. 

What were NWPPA funds used for, and what did DEQ funds pay for? 

NWPP A funds covered the cost of a DEQ scientist, who spent approximately one year reviewing 
the science and preparing a report titled, "Technical Basis for the draft Turbidity Criteria Rule 

3 
"Receipts authority" is a program created by the legislature in 1997 (ORS 468 .073), which allows DEQ to accept 

funds from regulated organizations for projects to expedite or enhance a regulatory or permitting process. The 
scientific review DEQ used to develop the framework for its proposed turbidity rules was funded by NWPPA us ing 
this authority. All contracts created under the receipts authority law must be reviewed by the Department of Justice. 
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(October 2003)." NWPPA's contract with DEQ specified NWPPA would pay up to $120,000. 
DEQ used $100,000. During the rule-writing phase, DEQ spent another $260,000 out of its own 
budget. 

Did NWPPA provide DEQ with scientific material on turbidity? 

Yes. NWPPA provided industry-prepared scientific reports on turbidity as a starting point for 
DEQ' s review. The contract clearly stated that DEQ would conduct an independent evaluation 
and verification of the information, and would conduct additional research to get the best 
possible information on the subject.4 

Has the pulp and paper industry sponsored other environmental research in 
connection with rulemaking or permit requirements? 

Frequently. The pulp and paper industry is proud of its sixty-year history, dating to the 1940s, of 
sponsoring environmental research for consideration in environmental policymaking, including 
many baseline studies for the Willamette and Columbia rivers. Environmental rulemaking at the 
federal level, and in most other states, relies on research funded by the regulated community. 
Private funding of research has always been essential to the protection and maintenance of our 
environment and informed regulatory decision-making, while lessening the burden on taxpayers. 

What would happen if the regulated community didn't provide research funding? 

Neither government, nor industry, has infinite capability to fund environmental protection 
projects. However, good science is often expensive and good environmental regulation depends 
on good science. Regulation not based on science is worse than no regulation. Without good 
science to guide regulatory decisions, private and public financial resources are poorly allocated. 
The consequence is businesses that might contribute very little to an environmental problem may 
be forced to invest capital on controls that will not result in water quality improvements or, even 
worse, may create a more serious environmental problem than they solve. 

What funding does DEQ receive from the regulated community? 

DEQ relies on permits and fees from the regulated community for about two-thirds of its 
budget.5 For special studies and research, DEQ, like other environmental regulatory agencies, 
sometimes asks its regulated permittees, including municipalities, to fund scientific studies or 
provide scientific data. Under the federal Clean Water Act, DEQ has the authority to order the 
regulated community to perform scientific or other studies. Generating funding from those who 
are regulated reduces taxpayers' burden. 

4 The specific reports NWPPA provided were: "State Water Quality Standards: Turbidity," N WPPA Report 
(January 2002); "Turbidity: A li terature review on the biological effects of turbidity on aquatic organisms and an 
assessment of turbidity on two long-term receiving water study rivers in Oregon," NCAS I Techn ical Bulletin 
(2002); and " Evaluation of turb idity measurement in pulp and paper effluent and receiving waters," NCAS I 
Technical Bu lletin 853 (September 2002). 
5 

The federal C lean Air Act actually mandates that permit fees support state Title V permit programs. 
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The Pulp and Paper Industry 
Funds 

Water Quality Science 

The pulp and paper industry is proud of its history, dating to the 1940s of sponsoring or 
providing science relative to water quality, particularly on the Willamette River. 

NWPP A is strongly committed to the view that it is in the best interests of the 
environment, the public, and the regulated industries that good science be used in writing 
environmental regulations. 

All environmental rules must be updated from time to time to reflect newer and better 
science. It is not something that can just be done once and never thought about again. 
Like our houses, our cars and anything else, environmental regulations have to be 
maintained if they are to serve the environment and public. 

Recently in the Pacific Northwest, the pulp and paper industry has sponsored: 

Long-time receiving water studies on the Willamette River; 
Temperature monitoring for two years on both the Willamette and Columbia 
Rivers; and 
Funding for baseline water quality monitoring on the Lower Columbia River in 
the early 1990's. 

The industry also funds a research organization, NCASI, for the purpose of providing 
scientifically valid information on the environmental effects of the pulp and paper mills. 
Relevant NCASI research is provided to federal and state environmental agencies. 

NCASI is an independent, non-profit research institute that focuses on environmental 
topics of interest to the pulp, paper, and forest products industry. NCASI was established 
in 1943 by the pulp and paper industry to provide technical assistance for the industry's 
goal of lowering the ecological impact of its spent pulping liquors. Since then, NCASI is 
recognized as the leading source of reliable data on environmental issues affecting 
this industry. 

For example, the NCASI long-term receiving water research for the Willamette River 
was included in The Willamette River Basin Water Quality Data Summit in 2000, along 
with agency research from DEQ, USGS, EPA, USFWS, and ODFW. This research was 
also presented in at the Society of Environmental Toxicology and Chemistry Annual 
Meeting, November 2004, Portland, OR. 



PUBLICATIONS, PRESENTATIONS, AND MASTER'S THESES RELATED TO THE NCASI 
LONG-TERM RECEIVING WATER STUDIES, INCLUDING THE WILLAMETTE R. 

LTRWS Publications - Peer Reviewed Journal or Book 

Thomas, J.F. 2005. How long should a long-term river study be? Journal of Freshwater Ecology 
20:367-379. 

Hall, T.J., Thomas, J.F., Fisher, R.P., and Borton, D.L. 2004. Status of a long-term industry funded in­
stream monitoring study to assess potential effluent effects in four U.S. receiving waters. In Borton, 
D.L., Hall, T.J., Fisher, R.P., and Thomas, J.F., eds, Pulp and Paper Mill Ejjluent Environmental 
Fate and Effects. DEStech Publ ications, Lancaster, PA, USA, pp 182-194. 

Thomas, J.F., and Hall, T.J. 2004. Spatial-temporal relationships between river biota, chemistry and mill 
effluent on Codorus Creek, Pennsylvania. In Borton, D.L., Hall, T.J., Fisher, R.P., and Thomas, J.F., 
eds, Pulp and Paper Mill Ejjluent Environmental Fate and Effects. DEStech Publications, Lancaster, 
PA, USA, pp 220-231. 

Landis, W.G., Bodensteiner, L.R., Obery, A.M., and Thomas, J.F. 2004. Ecological risk assessment as 
the framework for the prediction, confirmation and management of the Codorus Creek Watershed. In 
Borton, D.L., Hall, T.J., Fisher, R.P., and Thomas, J.F., eds, Pulp and Paper Mill Ejjluent 
Environmental Fate and E;!Jects. DEStech Publications, Lancaster, PA, USA, pp 232-243. 

Hall, T.J., Arthurs, W.J., Borton, D.L., Erickson, C., Ikoma, J., and Strehlow, W.R. 2004. 
Characterization of a bleached kraft mill effluent discharging to Codorus Creek, Pennsy lvania, as pat1 
of a long-term monitoring study - chemical, biological and mesocosm measurements. In Botton, 
D.L., Hall, T.J., Fisher, R.P., and Thomas, J.F., eds, Pulp and Paper Mill Ejjluent Environmental 
Fate and Effects. DEStech Publications, Lancaster, PA, USA, pp 208-219. 

Thomas, J.F., and Hall , T.J. 2004. Pattern analysis offish communities upstream/downstream of pulp 
and paper mill discharges on four U.S. receiving waters. In Botton, D.L., Hall , T.J., Fisher, R.P., and 
Thomas, J.F ., eds, Pulp and Paper Mill Ejjluent Environmental Fate and Effects. DEStech 
Publications, Lancaster, PA, USA, pp 195-207. 

Rodgers, J .H., and Thomas, J.F. 2004. Evaluations of the fate and effects of pulp and paper mill 
effluents from a watershed multistressor perspective: Progress to date and future oppot1unities. In 
Borton, D.L., Hall, T.J., Fisher, R.P., and Thomas, J.F., eds, Pulp and Paper Mill Ejjluent 
Environmental Fate and Effects. DEStech Publ ications, Lancaster, PA, USA, pp 135-145. 

Dudley , J.L., At1hurs, W., and Hall, T.J . 2001. A comparison of methods used to estimate river rock 
surface areas. Journal of Freshwater Ecology 16:257-26 1. 

Dudley , J .L., and Hall, T.J. 200 I. Physical and chemical characteristics of Codorus Creek and Oil Creek 
(York County, PA). The Pennsylvania Academy of Science 75:27-34. 

Hall, T.J., and Miner, R.A. 1997. Integrated long-term receiving water study methodology development. 
Water Science and Technology 35:315-320. 

LTRWS Presentations - Conferences 

Hall, T., and At1hurs, W. 2004. Pulp and paper mill nutrient contributions to receiving waters in relation 
to biological effects at a watershed scale. Proceedings of the 3 lst Annual Aquatic Toxicity 
Workshop: October 2004, Charlottetown, Prince Edward Island. 

Thomas, J .F., and Hal l, T.J. 2004. A comparison of the sensiti vity offish, benthic, and periphyton 
multi metric indices with multivariate statistics to detect effects along a wadeable stream in 
Pennsy lvania. Society of Environmental Toxicology and Chemistry annual meeting, November 
2004, Portland, OR. 



Thomas, J.F., and Hall, T.J. 2004. A comparison of the sensitivity of multi metric indices with 
multivariate statistics to detect effects along large rivers in Oregon. Society of Environmental 
Toxicology and Chemistry annual meeting, November 2004, Portland, OR. 

Thomas, J.F. , and Hall , T.J. 2004. Site discrimination on rivers us ing boat versus backpack 
electrofishing gear. American Fisheries Society annual meeting, August 2004, Madison, WI. 

Thomas, J.F. 2004. How long should a long-term study be? 2004. North American Benthological 
Society annual meeting, June 2004, Vancouver, BC. 

Thomas, J .F., and Hall, T.J. 2004. Fish community patterns upstream and downstream of pulp and paper 
mill discharges on four U.S. receiving waters. National Water Quality Monitoring Conference, May 
2004, Chattanooga, TN. 

Thomas, J .F., and Hall, T.J. 2003. A comparison of three relative risk model risk assessments. Society 
of Environmental Toxicology and Chemistry annual meeting, November 2003 , Austin, TX. 

Thomas, J.F., and Hall, T.J. 2002. Turbidity on the Upper Willamette and Lower McKenzie Rivers from 
1997 to 200 I. Society of Environmental Toxicology and Chemistry annual meeting, November 2002, 
Salt Lake C ity, UT. 

Thomas, J.F., and Hall, T.J. 2002. Assessment of the effects of chironomidae taxonomic resolution on 
site differentiation using multivariate analysis. Notih American Benthological Society annual 
meeting, May-June 2002, Pittsburgh, PA. 

Thomas, J.F., and Hall , T.J. 2002. Turbidity on the Upper Willamette and Lower McKenzie Rivers from 
1997 to 200 I. Presented at the Pacific Notihwest Chapter of the Society of Environmental 
Toxicology and Chemistry, May 2002, Portland, OR. 

Thomas, J.F., Bodensteiner, L.R., Hall, T.J., Obery, A.M., and Landis, W.G. 2001. Confirmation of a 
relative risk model ecological risk assessment using multivariate statistics. Society of Environmental 
Toxicology and Chemistry annual meeting, November 2001 , Baltimore, MD. 

Hall , T.J. and Dudley, J.L. 200 I. The effects of kraft mill effluent on periphyton and macro invertebrates 
in streamside mesocosm studies. Society of Environmental Toxicology and Chemistry annual 
meeting, November 200 I, Baltimore, MD. 

Thomas, J.F., Obery, A.M ., and Landis, W.G. 2001. Use of a relative risk model ecological risk 
assessment as a predictive model for decision-making. Society of Environmental Toxicology and 
Chemistry annual meeting, November 200 I , Baltimore, MD. 

Hall, T.J ., Dudley , J .L., Fisher, R.P., and Botton D.L. 200 I. A long-term monitoring study on the effects 
of pulp and paper mill effluents. Water Environment Federation annual meeting, October 200 I, 
Atlanta, GA. 

Dudley, J.L., and Hall, T.J. 2001. The effects of kraft mill effluent on periphyton in three receiving 
waters. North American Benthological Society annual meeting, June 200 I , Lacrosse, WI. 

Hall, T.J., Dudley, J .L., Fisher, R.P., and Botion, D.L. 2000. Monitoring parameters and examples of 
initial water quality, effluent quality, and biological characterizations for four long-term receiving 
water study locations in the U.S. Report 417. Proceedings, 4th International Conference on 
Environmental Impacts of the Pulp and Paper Industry, June 2000, Helsinki, Finland. 

Hall, T.J . 2000. Long-term study of Upper Willamette and McKenzie. Willamette River Basin Water 
Quality Data Summit, Corvallis, OR. 

Hall , T.J., Dudley, J.L. , Fisher, R.P. , and Borton, D.L. 1999. Integrated long-term receiving water 
studies : Site selection and a description of the selected study sites. T APPi International 
Environmental Conference, April 1999, Nashville, TN. 

Dudley, J.D ., and Hall , T.J . 1999. Impacts of pulping effluents in the aquatic environment. Notih 
American Benthological Society annual meeting, May 1999, Duluth, MN. 



LTRWS Related Technical Bulletins 

The effects of a bleached kraft mill effluent on periphyton and macroinvertebrates in a streamside 
mesocosm study - Willamette River, Oregon. 2005. NCASl Technical Bulletin No. 899. 

Long-term receiving water study data compendium: September 2002 to August 2003 . 2005 . NCASI 
Technical Bulletin No. 897. 

Long-term receiving water study: Codorus Creek water quality assessment 1997 to 2003. 2005. NCASI 
Technical Bul letin No. 896. 

Long-term receivi ng water study data compendium: September 200 I to August 2002. 2004. NCASI 
Technical Bulletin No. 891 . 

A quantitative approach to assessing the length of long-term river studies. 2004. NCASI Technical 
Bulletin No. 890. 

The effects of a bleached kraft mill effluent on periphyton and macro invertebrates in a streamside 
mesocosm study - Leaf Ri ver, Mississippi. 2004. NCASI Technical Bulletin No. 889. 

Review and evaluation of EPA ambient water quality criteria for nutrients in rivers and streams. 2004. 
NCAS I Technical Bulletin No. 888. 

Biocriteria: Summary and evaluat ion of the current state programs, 2004. 2004. NC AS I Technical 
Bulletin No. 881. 

An evaluation of habitat assessment methods for determining gradients on rivers using long-term 
receiving water study data from Codorus Creek, Pennsylvania. 2004. NCASI Technical Bulletin No. 
880. 

Long-term receiving water study data compendium: September 2000 to August 200 I. 2003. NCAS I 
Technical Bulletin No . 868. 

Integration of a relative risk multi-stressor risk assessment with the NCASI long-term receiving water 
studies to assess effluent effects at the watershed level, Leaf River, Mississippi. 2003. NCASI 
Technical Bulletin No. 867. 

Long-term receiving water study data compendium: September 1999 to August 2000. 2003. NCASI 
Techni cal Bul letin No. 856. 

Turbidity: A li terature review on the biological effects of turbidity on aquatic organisms and an 
assessment of turbidity in two long-term receiving water studies in Oregon. 2002. NCASI Technical 
Bulletin No. 846. 

Long-term receiving water study data compendium: August 1998 to September 1999. 2002. NCAS I 
Technical Bulletin No. 843. 

Integrated long-term recei ving water studies: Site selection process and a description of the Selected study 
s ites. 2002. NCASI Technical Bulletin No. 842. 

A compendium of fie ld methods used in NCASI long-term receiving water stud ies. 2002. NCAS I 
Technical Bulletin No. 841. 

Evaluation of aquatic nutrient criteria development. 200 I. NCASI Technical Bulletin No. 834. 

Evaluation of nutrient criteria and response variables based upon the NCAS I long-term receiving water 
study experience . 2001. NCASI Technical Bulletin No. 833. 

The effects of a bleached kraft mill effluent on periphyton and macroinvertebrates in streams ide 
mesocosm studies. 200 I. NCASI Technical Bul letin No. 829. 

The effects of an unbleached kraft mill effluent on periphyton and macroinvertebrates in streamside 
mesocosm studies. 200 l . NCASI Technical Bulletin No. 828. 



A synops is of recent stud ies on the impacts of pulping effluents in the aquatic environment. 1998. 
NCASI Technical Bulletin No. 757. 

A compendium of stream and river monitoring methods. 1998. NCASI Technical Bulletin No. 752. 

LTRWS Publications Related to WWU Research Agreement 

Luxon, M., and Landis, W.G. 2005. Application of the relative risk model to the Upper Wi ll amette River 
and Lower McKenzie River, Oregon. In Landis, W.G., ed itor, Regional Scale Ecological Risk 
Assessment: Using the Relative Risk Model. CRC Lewis Press, Boca Raton, FL, pp 9 1-1 18. 

Obery, A.M. , Thomas, J.F. , and Landis, W.G. 2005. Codorus Creek watershed: A regional ecological 
risk assessment with field confirmation of the risk patterns. In Landis, W.G., editor, Regional Scale 
Ecological Risk Assessment: Using the Relative Risk Model. CRC Lewis Press, Boca Raton, FL, pp 
11 9-1 42. 

Thomas, J.F. 2005. Codorus Creek: Use of the relative risk model ecological risk assessment as a 
predictive model for decision making. In Landis, W.G. , editor, Regional Scale Ecological Risk 
Assessment: Using the Relative Risk Model. CRC Lewis Press, Boca Raton, FL, pp 143- 158 . 

Obery, A.M., and Landis, W.G. 2002. A regional multiple stressor risk assessment of the Codorus Creek 
watershed applying the relat ive risk model. Human and Ecological Risk Assessment 8:405-428. 

Landis, W.G., Luxon, M. , and Bodensteiner, L.R. 2000. Design of a relative rank method regional-scale 
risk assessment with confirmational sampling for the Willamette and McKenzie Rivers, Oregon. In 
Price, F.T., Brix, K.V., and Lane, N.K. , eds, Ninth Symposium on Environmental Toxicology and Risk 
Assessment: Recent Achievements in Environmental Fate and Transport, ASTM STP 1381 American 
Society for Testing and Materials, West Cons hohocken, PA, pp 67-88. 

LTRWS Master's Theses Related to WWU Research Agreement 

Thomas, J . 200 I . An evaluation of a rel ative risk model ecological risk assessment in predictive 
sustainability modeling. Western Was hington Uni versity, Bellingham, WA. 

Luxon, M. 2000. Application of the relative risk model for regional ecological risk assessment to the 
Upper Willamette and Lower McKenzie Rivers, Oregon. Western Washington Univers ity, 
Bellingham, WA. 

Obery, A.M. 2000. A regional multiple stressor risk assessment of the Codorus Creek Watershed 
applying the relative risk model. Western Washington University, Bellingham, WA. 

LTRWS Presentations Related to WWU Research Agreement 

Obery, A.M., and Landis, W.G. 2000. Application of the relative risk model for Codorus Creek 
watershed relative ecological risk assessment: an approach fo r multiple stressors. 2 1st Annual 
Meeting of the Society of Environmental Toxicology and Chemistry, November 11-1 6, 2000, 
Nashville, TN. 

Landis, W.G., Obery, A.M., Thomas, J. F., and Walker, R. 2000. Landscape Toxicology and the 
Development of Regional Ris k Assessment. 2 1st Annual Meeting of the Society of Environmental 
Toxicology and Chemistry, November 11-1 6, 2000, Nashville, TN. 

Landis, W.G. Luxon, M., Obery, A., Bodensteiner, L., and McLaughlin, J .F. 2000. Development of a 
Relative Risk Methodology for Multiple Stressors at Regional Scales. International Association for 
Landscape Ecology Annual Meeting, April 16- 19, 2000, Ft. Lauderdale, FL. 



Luxon, M.A., and Landis, W.G. 2000. Development and utility of the relative risk model in the 
assessment and management of freshwater systems. Tenth ASTM Sympos ium Environmental 
Toxicology and Risk Assessment: Science, Policy and Standardization-Implications for 
Environmental Decisions. April I 0- 12, 2000, Toronto, Canada. 

Pfingst, A.J., and Landis, W.G. 2004. Conceptual model development for a multiple stressor landscape 
scale eco logical risk assessment for the Androscoggin River, Maine. 25111 Annual Meeting of the 
Society of Environmental Toxicology and Chemistry, November 14-18, 2004, Po1tland, OR. 



NWPPA REMARKS 

ENVIRONMENTAL QUALITY COMMISSION 

DECEMBER 23, 2005 

OREGON PROPOSED TURBIDITY RULES 

Good Morning. My name is Llewellyn Matthews and I am the Executive Director of the 

Northwest Pulp and Paper Association. I am here with several other individuals 

representing the pulp and paper industry. Thank you for allowing us time on the agenda 

today. I am here to do to things: 

to defend the DEQ's proposed turbidity rules; and 

• to defend the DEQ's use of the Receipts Authority provision enacted by the 

Legislature. 

Both of these matters have been controversial. Both have been misrepresented. The 

scurrilous charges that NWPPA funding of DEQ's scientific review in any way affected 

the department's decision-making are false. I would like to make a few remarks about 

what the proposed rules do and then the role of the Receipts Authority. 

What the Proposal Does 

The proposed rules, if adopted by the EQC, will be 40% more stringent than the 

standards adopted by the next most stringent group of states. Let me repeat that. The 

proposed rules will be 40% more stringent than the most stringent approaches adopted 

by other states. The states that currently have the most stringent standards are based on a 

value of 5 NTU. 

DEQ's proposal sets a value of 3 NTU above background for Oregon point sources. The 

DEQ staff had the same the same scientific information as the other states - it is 

commonly available - but chose an extra measure of conservatism in light of the fact that 

Oregon rivers and streams run quite clear in the summer. NWPPA would have preferred 

a standard more in accord with other states, such as Washington and Idaho, that are based 

on 5 NTU. However, DEQ has a rationale basis for its proposal and it deserves support. 

We intend to abide by it. The opponents to the rule have had three years and many 



invitations to produce technical information supporting a different standard and have not 

done so. Instead they are now resorting to unfair attacks on the department and 

generating misleading and factually incorrect statements that have been widely reported 

in the press. 

The main reason NWPPA supported DEQ's plan to update its turbidity rules is that the 

old rules, developed three decades ago, lacked the elements needed to be implemented in 

NPDES permits for point sources. DEQ generally did not include turbidity as a permit 

limitation because the old rules' deficiencies made implementation vague and uncertain. 

The few instances where DEQ tried to apply the old, out-of-date rules into modern 

NPDES permits led us to realize this situation is a recipe for litigation. The old rules 

were developed with in-stream construction and non-point sources in mind. To update 

them for NPDES permits, specific additional elements are needed to address compliance, 

averaging times, type of monitors and other technical matters. It is totally erroneous to 

claim that the rule is a quote "loosening of standards" unquote. To put it simply, the old 

rules were based on Jackson Candle Turbidimeter, which could not accurately measure 

below 25 NTU. Point sources were not regulated simply because their very low turbidity 

could not be measured for compliance purposes. Marv Lewallen will speak to this a bit 

more in a few minutes. The proposed rules close the gap. The proposed rules are finally 

aligned with modern science and can be applied effectively in NPDES permits. 

I would like to say a few words about: 

The role of science and funding (Receipts Authority) 

Good science is the cornerstone of effective environmental regulation. Without good 

science, or the means to obtain it, our state environmental regulations run the risk of 

being ineffective and failing to protect environmental values. Alternately, they could 

result in unnecessary costs on the regulated community, without benefit. Neither 

outcome is in the public interest or of benefit to the environment. NWPPA's position is 

very simple: if our industry triggers the need for additional costs for science, we should 

step forward when asked to fund scientific data, rather than divert these costs to the 

taxpayers. 

? 



In regard to the turbidity rules, the DEQ asked our industry to provide funding under the 

receipts authority, a device created for the legislature for this purpose. While the receipts 

authority contract did not limit DEQ's use of the funds, we understood the funds would 

be used for a technical staff person for one year to conduct a scientific review. When that 

phase of the effort was concluded, DEQ had only billed us for $100,000 of the potential 

$120,000 allowed in the contract. NWPPA continues to support the receipts authority 

provision and remains willing to pay the full amount if DEQ needs this for a peer review 

of the technical support document. 

"Receipts authority" is modem approach, created by the legislature in 2001, to 

standardize a long-standing practice of the regulated industries to pay for some of the 

costs related to their regulation. Since its creation, DEQ has used the receipts authority 

for a variety purposes, and other Oregon agencies have adopted similar approaches. The 

critics of the receipts authority are raising nothing more than a red herring. With or 

without the receipts authority provision, our industry would have responded to the DEQ's 

request for funding, just as we have always done and just as we anticipate doing in the 

future. In the past ten years, pulp and paper funding has been used for such purposes as 

baseline data gathering for the Columbia River, long-term receiving water studies for the 

Willamette River, and long-term temperature monitoring on both the Willamette and the 

Columbia rivers. In addition, we make a wide variety of industry research available for 

the record. Some of these are listed in the materials submitted to you today. 

Industry supports good science 

NWPPA and its sister organization, NCASI (the national environmental research arm of 

the pulp and paper industry), are proud of an over 70-year history of contributing 

scientific knowledge in Oregon's evolving effort to address water quality. The industry 

also makes similar contributions in other states and at the national level. The pulp and 

paper industry has long recognized the need to reduce the ecological effects of our 

manufacturing and the need to stay current with new and emerging scientific knowledge. 

We employ state of the art scientific methods and seek peer review of our work. We are 



committed to continuous improvement through research. We are committed to 

compliance with our permits. 

In conclusion, two things: 

First, we urge you to support the proposed rules when they comes to you for your 

approval. Although the DEQ's proposed turbidity rules are more stringent than we would 

like and are more stringent than other states - we defend the process DEQ has used 

because it is based on credible science. 

Secondly, we urge you to correct the misrepresentations made by critics about the DEQ's 

objectivity. Receipts authority provides a transparent tool for DEQ to fund regulatory 

research with money from the regulated community rather than from Oregon taxpayers 

or, worse, to proceed with a lack of science. Receipts policy is prudent, appropriate and 

this commission should make that clear. 

Thank you. 

Llewellyn Matthews 

NWPPA 

1300 1 l41
h Avenue SE, Suite 200 

Bellevue, WA 98004 

425 455-1323 

llewellyn@nwpulpandpaper.org 

Kathryn VanNatta 

NWPPA 

2191 SE Oak Crest Drive 

Hillsboro, OR 97123 

503 844-9540 

kathryn@nwpulpandpaper.org 
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CONFEDERATED TRIBES 
of the 

'Umatilla :Jndian 91eservation 
Department of Natural Resources 

ADMINISTRATION 
P.O. Box 638 

73239 Confederated Way 
Pendleton, Oregon 97801 

Area code 541 Phone 276-3447 FAX 276-3317 

Good morning Mr. Chairman, Commissioners and Director Hallock, 

My name is Kathleen Feehan and I am a Water Quality Policy Analyst for the 
Confederated Tribes of the Umatilla Indian Reservation (CTUIR). I address you this 
morning on behalf of Eric Quaempts, the Director of the Department of Natural 
Resources. The Director regrets that he could not be here in person this morning. 

In the past the Umatilla Tribes have enjoyed an excellent and productive relationship 
with DEQ and the State of Oregon. We highly value these important relationships 
because the Tribe is a member, not an abstraction, of the Oregon community. Over the 
past three years many representatives of the Umatilla tribal government have spoken to 
the Commission and to Director Hallock requesting your action and DEQ's action to 
protect the health of tribal people by choosing water quality criteria for toxic chemicals 
that protect the heath of people who eat fish from Oregon waters. The tribe raised their 
objections over DEQ's toxic criteria after careful consideration because it is the 
responsibility of the tribal govenunent to protect the health of the people it represents. 
We also believe it is the responsibility of Oregon's government to protect all Oregonians; 
this includes tribal people when the matter is within Oregon's jurisdiction. 

The Umatilla tribes have asked for DEQ's help because DEQ's toxic water quality 
criteria will not protect the health of Oregonians, including CTUIR members, who eat 
more than two fish meals per month. This problem is not esoteric or abstract in what it 
means to the members of the Umatilla tribes. DEQ has acknowledged that the 
Department understands that their toxic criteria will exclude the vast majority of tribal 
people from protection. In October the tribe's Board of Trustees was deeply disappointed 
to learn that our efforts to sway DEQ's decision to exclude active fish consumers from 
protection in Oregon's toxic criteria had failed. 

The tribe strongly objected to the proposed toxic criteria and now objects to their 
approval by the Environmental Protection Agency. The DEQ and the Enviromnental 
Quality Commission are knowingiy excluding tribal members and all active fish 
consumers from protection under Oregon's water quality criteria for toxic pollutants. 
The toxic criteria are not, as has been suggested, a matter of protecting "special 
populations" verses the general public in Oregon. This is a matter of Oregon choosing 
toxic criteria that do not support the designated use of fishing. This is a matter of Oregon 
choosing not to protect the health of Oregonians who eat more than two meals of fish per 



month. This is a matter of DEQ choosing to ignore the risk to the health of Oregon 
children and mothers from toxic pollution. 1 

For three years the tribe has tried to engage DEQ in a government-to-government effort 
to create a cooperative resolution to this problem. Nonetheless, DEQ has decided to 
delay protecting the health of fish consumers and tribal people until at least 2008. Such a 
decision only delays the discussion with municipalities and industry that is needed now to 
protect at risk Oregon families who eat fish. If it is sensible to protect the health of 
Oregon fish consumers in 2008 we are left to wonder why it is not sensible to protect the 
health of Oregon fish consumers now. 

When we were last before you, we asked to have the opportunity to present to the 
Commission the results of an independent scientific panel' s review of the threat to 
CTUIR members, and to other Oregonians, of the fish consumption rate used in DEQ's 
toxic criteria. Because this expert panel is doing their work strictly as volunteers, we 
have not yet seen the results and the work product is months past due. Though we have 
no control over that, I apologize to you for the delay. When that report is finalized if you 
so desire we will present it to you and will be happy to provide copies of the report. 

The tribe will continue to work to protect the health of their tribal members and all fish 
eating Oregonians. The Governor's Oregon Principles state that "Oregon is a place 
where we value taking care of those who are the most vulnerable, including children, and 
seniors." We hope that in the near future that protection will be extended to 
demonstrably vulnerable tribal people and other members of the Oregon community who 
actively eat Oregon fi sh. 

1 U.S. Environmental Protection Agency. Methodology for Deriving Ambient Water Quality Criteria for the 
Protection of Human Health (2000). Office of Water, Office of Science and Technology. EPA-822-B-00-
004. p. 4-29, 4-30. 
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State of Oregon 

Department of Environmental Quality Memorandum 

Date: December 9, 2005 

To: Environmental Quality Commission 

From: Cat Skaar 
DEQ Director's Office 

Subject: Additional materials: December meeting and October public forum 

I have enclosed 3 more items for your review. 

Transcription of October 21, 2005, public forum - Per Judy's request, the public forum of the last 
EQC meeting is transcribed and printed for your review. 

Item A - Minutes from the October 21, 2005, EQC meeting is included here as well. Please add 
this under the "A" tab in the notebook sent out last week. 

Item E - Rule Adoption: Renewal of 1200-C NPDES Stormwater Permit staff report. Please 
add this under the "E" tab in the notebook sent out last week. 

Item G- Pollution Control Facility Tax Credit (Amendment). This staff report was sent to you in 
the notebook last week. This enclosure is an amendment to that report. 

This completes the December meeting materials that you can expect prior to the meeting. As per our 
norm, you will receive the Director's Dialogue and the Umatilla Chemical Weapons Facility 
update in your white folders when you arrive at the meeting December 22. 
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Time 

9:00 a.m. 
(15 min.) 
9:15 a.m. 
(60 min.) 
10:15 a.m. 
(30 min.) 
10:45 a.m. 
(15 min.) 
11 :OO a.m. 
(15 min.) 
11:1 5a.m. 
(45 min.) 
Noon 
(90 min.) 
1 :30 p.m. 
(60 min.) 
2:30 p.m. 
(60 min.) 
3:30 p.m. 
(15 min.) 

Internal Working EQC Agenda-DRAFT version 11/30105 
Thursday, December 22-23, 2005 

Portland, OR 

b 22 ecem er 
Item Topic Presenter 

A Approval of Minutes from October 21, 2005, EQC 
meetinq 

B Contested Case: Gay Wescott Anne Price, Susan Greco 
Lvnne Perry 

c UMCDF Update Dennis Murphey 

Break 

D Governor Kulongoski comments 

Executive Session 

Chair Reeve Farewell Luncheon 

E Action Item: Rule adoption-Renewal of 1200-C Lauri Aunan 
NPDES Stormwater Permit Annette Liebe 

F Action Item: Temporary Rule Adoption-Oregon Andy Ginsburg 
Low Emission Vehicle Rules Dave Nordberg 
Adjourn 

F "d rt ay, D b 23 ecem er 
Time Item Topic Presenter 

8:30 a.m. G Action Item: Pollution Control Facility Tax Credits Sally Puent 
(60 min.) Maaaie Vandehey 
9:30 a.m. H Public Forum 
(60 min) 
10:30 a.m. Break 
(15 min.) 
10:45 a.m. I Director's Dialogue Stephanie Hallock 
(30 min.) 
11:15a.m. J Commissioner reports 
(15 min.) 
11:30 a.m. Adjourn 



Environmental Quality Commission Meeting 
December 22-23, 20051 

DEQ Headquarters - Room 3A 

Thursday, December 22- regular meeting begins at 9:00 a.m. 

A. Approval of Minutes from October 21, 2005 
The Commission will review, amend if necessary, and approve draft minutes of the 
October 21, 2005, Commission meeting. 

B. Contested Case: LQ/T-NWR-02-094 in the Matter of Cynthia Wescott (formerly 
known as Cynthia Gay) 
The Commission will consider a contested case in which Cynthia Wescott (formerly 
known as Cynthia Gay) appealed the order which assessed a $6,072 penalty for four 
violations of the Department of Environmental Quality (DEQ) underground storage tank 
regulations. 
Anne Price and Susan Greco, DEQ Office of Compliance and Enforcement; Lynne Perry, 
Oregon Department of Justice 

Item C was cancelled 

D. Informational Item: Update on the Status of the Umatilla Chemical Agent Disposal 
Facility 
Dennis Murphey, DEQ Chemical Demilitarization Program Administrator, will give an 
update on the status of recent activities at the Umatilla Chemical Agent Disposal Facility 
(UMCDF). In August 2004, the Commission gave approval to start chemical weapon 
destruction at UMCDF and DEQ's Chemical Demilitarization Program continues close 
oversight of work at the facility. 

E. Rule Adoption: Water Quality - Renewal of National Pollutant Discharge 
Elimination System General Permit #1200-C for Storm Water Runoff from 
Construction Activities 
The Department proposes the EQC adopt the renewal of National Pollutant Discharge 
Elimination System (NPDES) General Permit #1200-C for stormwater runoff from 
construction activities that disturb one acre or more of land. The existing 1200-C permit 
will expire on December 31, 2005 and must be renewed so that new construction or 
development activities can be authorized. 
Lauri Aunan and Annette Liebe, DEQ Water Quality Division 

1 This agenda and the staff reports for this meeting can be viewed and printed from DEQ' s web site at 
http://www.deq.state.or.us/about/eqc/eqc.htm. 

As of 12/22/2005 2:20 PM 



F. *Temporary Rule Adoption-Oregon Low Emission Vehicle Rules 
DEQ will recommend that the EQC adopt temporary rules to require new light and 
medium-duty passenger vehicles sold in Oregon meet California motor vehicle emission 
standards. Adopting temporary rules now would preserve Oregon's opportunity to adopt 
the California standards for the 2009 model year as requested by Governor Kulongoski. 
Andy Ginsburg and Dave Nordberg, DEQ Air Quality Division 

Friday, December 23 - regular meeting begins at 9:30 a.m. 
Prior to regular session, the Commission will hold an Executive Session to consult with counsel 
concerning legal rights and duties regarding current and potential litigation against the DEQ2

. 

Only representatives of the media may attend, and media representatives may not report on any 
deliberations during the session. 

G. Action Item: Pollution Control Facility Tax Credits 
DEQ will present its analyses and recommendations regarding Pollution Control Facilities 
Tax Credits. 
Sally Puent and Maggie Vandehey, DEQ Management Services Division 

H. Public Forum 
The Commission will break the meeting to provide members of the public an opportunity 
to speak to the Commission on environmental issues not part of the agenda for this 
meeting. Individuals wishing to speak to the Commission must sign a request form at the 
meeting and limit presentations to five minutes. The Commission may discontinue public 
forum after a reasonable time if a large number of speakers wish to appear. In accordance 
with ORS 183.335(13), no comments may be presented on Rule Adoption items for which 
public comment periods have closed. 

I. Director's Dialogue 
Stephanie Hallock, DEQ Director, will discuss current events and issues involving the 
Department and the state with Commissioners. 

J. Commissioners' Reports 

Future Environmental Quality Commission meeting dates for 2006 include: 
March 2-3 April 27-28 June 22-23 August 10-11 

October 5-6 December 14-15 

2 This executive session will be held pursuant to ORS 192.660(l )(h). 

As of 12/22/2005 2:20 PM 



Agenda Notes 

*Rule Adoptions: Hearings have been held on Rule Adoption items and public comment periods 
have closed. In accordance with ORS 183.335(14), no comments may be presented by any party 
to either the Commission or Department on these items at any time during this meeting. 

Staff Reports: Staff reports for each item on this agenda can be viewed and printed from DEQ's 
web site at http://www.deq.state.or.us/about/eqc/eqc.htm. To request a particular staff report be 
sent to you in the mail, contact Day Marshall in the Director's Office of the Department of 
Environmental Quality, 811 SW Sixth Avenue, Portland, Oregon 97204; telephone 503-229-5990, 
toll-free 1-800-452-4011 extension 5990, or 503-229-6993 (TTY). Please specify the agenda item 
letter when requesting reports. If special physical, language or other accommodations are needed 
for this meeting, please advise Ms. Marshall as soon as possible, but at least 48 hours in advance of 
the meeting. 

Public Forum: The Commission will break the meeting during the morning of Friday, December 
23 to provide members of the public an opportunity to speak to the Commission on environmental 
issues not part of the agenda for this meeting. Individuals wishing to speak to the Commission 
must sign a request form at the meeting and limit presentations to five minutes. The Commission 
may discontinue public forum after a reasonable time if a large number of speakers wish to appear. 
In accordance with ORS 183.335(13), no comments may be presented on Rule Adoption items for 
which public comment periods have closed. 

Note: Because of the uncertain length of time needed for each agenda item, the Commission may 
hear any item at any time during the meeting. If a specific time is indicated for an agenda item, an 
effort will be made to consider that item as close to that time as possible. However, scheduled 
times may be modified if participants agree. Those wishing to hear discussion of an item should 
arrive at the beginning of the meeting to avoid missing the item. 

As of 12/22/2005 2:20 PM 



Name 

Please Sign In 
Environmental Quality Commission Meeting 

Room 3A 12123105 8:30AM -11:30AM 

Phone 

~~~~~~-++-~~~~~~L-lL_L_~ 

~~~~~~~~~i~ 
50 5 - (j1i},U A151.(C) 

~ -8 l7- Ll6C{O 

-7"""~~_L_;~~q.£.~=--~___:~,..::..::.:'.::_~~~----L~~~~:.__::r____:cl._ 

---+-i'<-~~'=-"-""~~~---~-----"=--...--==-=~~~-=-~~c.-=.L~'· }a~ 
D ~6 :rvcv(L_ ) o? -2 2 ~- s- 2- i 7" 

12 ca So/~ 

K:\EQC\Meeting Materials\Sign-in sheet.doc 





February 02, 2006 February 2006 March 2006 

s M T W T F s SMTWTF s 

Thursday 1 2 3 4 1 2 3 4 
5 6 7 8 91011 5 6 7 8 91011 

12 13 14 15 16 17 18 12131415161718 
19 20 2122 23 24 2/ 19 20 21 22 23 24 25 
26 27 28 26 27 28 29 30 31 

Andv offsite 

7am I -

\ / 
900 't...+ Hold time - take boys to school 

\ 
/ 

- I 
/ 

goo I 
\ 

\ 

1000 *rescheduled* Mtg with Al Kiphut, S.H., Jeff Christensen, Kurt Burkholder to brief on petition from John Dilorenzo (Stephanie's office ) 

-

1100 

-

12pm "t...• Do Not Schedule if Possible 

' -

1 00 \ 
\ 

2 00 \ 
-

\ 
3 00 \ 

-

\ 
400 't...+ Don't schedule I \ -

I 
5 00 \ -

\ 
600 \ -

-..\ 

.. 

SLYMAN Paul 1 1/30/2006 5:28 PM 



reg on 
Theodore R. Kulongoski, Governor 

Department of Environmental Quality 
811 SW Sixth Avenue 

Portland, OR 97204-1390 
503-229-5696 

TTY 503-229-6993 

March 16, 2006 

Via Certified and U.S. Mail 

James F. Evans 
Attorney at Law 
200 S. W. Carey Lane 
Portland, OR 97219 

RE: Final Order 
Cynthia Westcott (formerly Cynthia Gay) 
OAR Case No. 11905 
DEQ Case No. LQ!T-NWR-02-094 

On January 25th, 2006, the Environmental Quality Commission issued a Final Order in the above­
referenced case incorporating the Proposed Order issued on February 22, 2005, by Administrative 
La~ Judge Elmore Leonard. The Final Order referenced an incorrect DEQ case number WQ/OS­
ER-04-071. The correct case number is LQ!f-NWR-02-094. 

If you have any questions, please call Deborah Nesbit at DEQ's Office of Compliance and 
Enforcement in Portland, (503) 229-5340. 

Sincerely, 

~ 
Cat Skaar 
Assistant to the Commission 

cc: Business Office, DEQ 
Susan Greco, OCE, OD, DEQ 
Land Quality Division DEQ 
Deborah Nesbit, DEQ 
Lynne Perry, DOJ 

DEQ·l @ 
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Theodore R. Kulongosk.i, Governor 

February 7, 2006 

Via Certified and U.S. Mail 

James F. Evans 
Attorney at Law 
200 S. W. Carey Lane 
Portland, OR 97219 

RE: Final Order 
Cynthia Westcott (formerly Cynthia Gay) 
OAH Case No. 11905 
DEQ Case No. LQ/T-NWR-02-094 

Department of Environmental Quality 
811 SW Sixth Avenue 

Portland, OR 97204-1390 
503-229-5696 

TTY 503-229-6993 

On January 25th, 2006, the Environmental Quality Commission issued the attached Final Order in 
Case Number LQIT-NWR-02-094, which found that you are liable for a civil penalty of $6,072 to 
be paid to the State of Oregon. As noted at the bottom of the order, you have 60 days to appeal the 
decision to the Oregon Court of Appeals. Regardless of whether you decide to appeal, the penalty is 
due and payable 10 days after the date of tbis letter, pursuant to Oregon Revised Statute (ORS) 
183.090. Even if you decide to appeal the order, you are required to pay the penalty. 

Please immediately send a check or money order in the amount of $6,072 made payable to "State 
Treasurer, State of Oregon," to the Business Office, Department of Environmental Quality, 811 
S.W. Sixth Avenue, Portland, Oregon 97204. 

If we do not receive payment in full by February 17, 2006, we will file the Final Order with the 
appropriate counties, thereby placing a lien on any property you own within Oregon. We will also 
refer the Final Order to the Department of Revenue and/or a private collection agency for collection, 
pursuant to ORS 293.231. Statutory interest on judgments is nine percent per annum. 

If you have any questions, please call Deborah Nesbit at DEQ's Office of Compliance and 
Enforcement in Portland, (503) 229-5340. 

Cat Skaar 
Assistant to the Commission 

cc: Business Office, DEQ 
Susan Greco, OCE, OD, DEQ 

DEQ-1 @ 
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BEFORE THE ENVIRONMENTAL QUALITY COMMISSION 
OF THE STATE OF OREGON 

In the Matter of ) 
) 

Cynthia Wescott (formerly known ) 
as Cynthia Gay) ) 

) 
Petitioner ) 

Final Contested Case 
Hearing Order 

No. WQ/OS-ER-04-071 

On December 22, 2005, the Environmental Quality Commission considered 
Cynthia Wescott's petition for review of the Proposed Order issued by Administrative 
Law Judge Stephen H. Elmore on February 22, 2005 and incorporated herein as 
Attachment A. The Commission considered the exceptions and briefs submitted by 
James F. Evans and the briefs submitted on behalf of the Department of Environmental 
Quality by Susan Greco, Environmental Law Specialist and Lynne Perry, Assistant 
Attorney General. The Commission also considered oral arguments presented by 
Mr. Evans, Ms. Greco and Ms. Perry. 

The Commission denies the Petitioner's requests for a remand or rehearing, and 
for appointment of a new Administrative Law Judge, and affirms the Proposed Order of 
the Administrative Law Judge in all respects. The Proposed order is hereby incorporated 
by reference into this Final/Contested Case Order. 

CJ -ti!~ 
Dated this~ day of January 2006. 

xl:tijanu;; ,<f/&dor4 
Stephanie Hallock, Director 
Department of Environmental Quality 
On behalf of the 
Environmental Quality Commission 

Notice of Appeal Rights 

RIGHT TO JUDICIAL REVIEW: You have the right to appeal this Order to the Oregon 
Court of Appeals pursuant to ORS 183.482. To appeal you must file a petition for 
judicial review with the Court of Appeals within 60 days from the day this Order was 
served on you. If this Order was personally delivered to you, the date of service is the 
day you received the Order. If this Order was mailed to you, the date of service is the 
day it was mailed, not the day you received it. If you do not file a petition for judicial 
review within the 60-day time period, you will lose your right to appeal. 

Attachment A 
GEN09687 
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BEFORE THE OFFICE OF ADMINISTRATIVE HEARINGS 
STATE OF OREGON 

for the 
DEPARTMENT OF ENVIRONMENTAL QUALITY 

IN THE MATTER OF THE PROPOSED 
ASSESSMENT OF CIVIL PENALTY 

CYNTHIA WESCOTT 
{formerly Cynthia Gay), 

Respondent 

) 
) 
) 
) 
) 
) 

ORDER ON MOTION FOR 
RULING ON LEGAL ISSUE AND 
PROPOSED AND FINAL ORDER

1 

OAH Case No. 119055 
Dept. Case No. LQ/T-NWR-02-094 

HISTORY OF THE CASE 

. The Department of Environmental Quality issued a Notice of Violation, Department Order, 
and Assessment of Civil Penalty June 24, 2002; and served it on the Respondent, Cynthia Wescott 
(then Cynthiil Gay). Ms. Wescott :filed her Request for Hearing and Answer July 15~ 2002, 
admitting all factual allegations of the Notice except the allegation that a Ralph Hatley was the 
lessee of the subject property, denying the four alleged violations, and raising as an affirmative 

. 1 
defense that the tank at issue was a "farm tank" and thus exempt under ORS 466.710(1) from 

· regulation as an underground storage tank. 

The Department :filed a Motion for Ruling on Legal Issues December 18, 2003. Ms. Wescott 
filed her response and her own Motion for Ruling on Legal Issues January 20, 2004. By order issued 
January 28, 2004, I denied Ms. Wescott's motion and granted the Department's motion, holding that· 
the tank in question was not a "farm tank." 

A hearing was scheduled for February 18, 2004, at the Department's office in Portland. 
Ms. W escort did not appear for the hearing. Ralph Hatley appeared, indicated that Ms. W escort 
had appointed him to represent her, provided a Power of Attorney to that effect, and confirmed that 
he 'was not licensed to practice law in Oregon. According to the provisions of ORS l 83.457(2)(b), 
a person cannot be represented by an authorized representative unless the agency "allows, by rule, 
authorized representatives t? appear on behalf of such participants in the. type of contested case 
hearing being conducted." The record included no evidence that the Department had adopted such 
a rule, so the hearing was cancelled because of Ms. Wescott's failure to appear for the hearing. 
The Department then issued a Final Order February 18, 2004. 

Ms. Wescott, through her attorney, James F. Evans, then :filed a Petition for Rehearing 
and/or Reconsideration and Stay of Enforcement March 31, 2004. By letter issued May 26, 

' "ORS 466. 706 to 466.882 and 466.994 shall not apply to a: 
J) Farm or residential tank of 1,100 gallons or less capacity used for storing motor fuel for 
noncommercial purposes." 

Jn the Matter of Cynthia Wescott 
Pa!!e J of 4 
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2004, the Depariment denied the request for rehearing, but agreed to reconsider its February 18, 
2004, Final Order and stay collection pending the reconsideration. The Depariment referred the 
matter to the Office of Administrative Hearings December 1, 2004, for a contested case hearing. 
By Notice of Hearing issued January 20, 2005, the Office of Administrative Hearings set the . . 

matter for hearing February 28, 2005. The Depariment filed a Motion for Ruling on Legal Issues 
January 28, 2005, serving Ms. Wescott through her attorney at his record address.2 

By ex parte letter received at the Office of Administrative Hearings February 4, 2005, 
Mr. Evans sought assignr:Ilent of a new administrative law judge and a reset of the scheduled 
hearing date. By letter issued February 7, 2005, the Chief Administrative Law Judge denied the 
reque.st for reassigmnent. I then contacted Mr. Evans and the Department's representative by 
telephone February 8, 2005, to discuss Mr. Evans's reset request. Mr. Evans had not yet received · 
the Chief ALJ' s letter denying his request for a new ALJ, so he did not choose to participate .. That 
same day Mr. Evans filed a letter seeking the Chief ALI' s reconsideration of his request for a new 
ALJ. The Chief ALJ again denied the request by letter issued February 10, 2005. 

By ex parte telephone call to me February 14, 2005, Mr. Evans renewed his recusal request 
to me, and I also denied it. 11r. Evans also sought an extension of time to respond to the 
Department's Motion for Ruling on Legal Issues. I attempted to contact the Department's 
representative, but she was not available until February 17, 2005, so I did not address Mr. Evans's 
request for an extension oftime.3 I forwarded to the Department's representative an e-mail setting 
forth the gist of the ex parte co=unication from Mr. Evans, and notified her that we would discuss 
Mr. Evans' s request for an extension of time and for a reset February 17, 2005. I conducted a brief 
prehearing conference February 17, 2005, with Mr. Evans and the D~pariment's representative 
participating. Mr. Evans argued his request for an extension of time, noting that he had not actually 
received the Department's motion until nearly two weeks after it. had been mailed because his 
address had changed. He had not notified the Department of the address change until afterward. I 
denied the request, since Mr. Evans held sole control over his address and the Department's 
knowledge of it. I also denied the request for a reset of the hearing, because the hearing notice had 
been mailed January 20, 2005, Mr. Evans had not sought a reset for more than two weeks, and his 
request set forth no good cause for the reset. 

The sole pending issue is the Department's Motion for Ruling on Legal Issues. Ms. Wescott's 
original answer admitted to all factual allegations except Mr. Hatley's alleged lessee status, and the 
Depariment in its motion stipulates that Mr. Hatley-is not the lessee of the subject property. The sole 
affirmative defense raised by Ms. Wescott is that the tank at issue was a "farm tank," and therefore 
excluded from the enforcement sought. That issue was addressed by my January 28, 2004, order 
granting the Department's December 18, 2003, Motion for Ruling 6n Legal Issues and holding that the 
subject underground storage tank was not a "farm tank." 

2 The cover letter included with the motion indicated that Mr. Evans had until "February 14, 2004," to 
r respond to the motion. The year obviously was incorrect, but ihe day also was incorrect. The 

Department's motion was mailed January 28, 2005, so the response deadline was February 11, 2005. See, 
OAR 137-003-0580(2), -0520(8). . 

3 I suggested that, in the ensuing three. days, Mr. Evans diligently work to prepare his response. Nothing 
was submitted by February 17, and nothing has been received since. 

00079 
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Ms. W escort has not responded to the Department's motion. The motion's factual allegations 
are well-supported by its accompanying affidavits and the record as a whole, and therefore are 
established as true. See, OAR 137-003-0580(10). Therefore, no genuine issue as to any material 
fact exists in this case. The legal conclusions argued in the Department's motion are the sole 
conclusions that could be reached in light of the unrebutted facts established.4 The Department 
therefore is entitled to a judgment as a matter oflaw. The Department's motion is granted, and its 
findings and conclusions are adopted here in their entirety. 

FINDINGS OF FACT 

The Department's Findings of Fact are adopted in their entirety. 

CONCLUSION OF LAW 

The Department's Conclusions of Law are adopted in their entirety. 

ORDER 

The Department's Motion for Ruling on Legal Issues is granted. I therefore propose that 
the Department's Notice of Violation, Department Order, and Assessment of Civil Penalty issued 
June 24, 2002, be affirmed. 

Stephen . Elmore, Adm' Law Judge 
Office of Administrative Hearings 

MAILING AND ISSUANCE DATE: 

4 The Department did not seek a civil penalty for certain of the violations alleged. Hence, the only 
potential unaddressed legal issue would be whether Ms. Wescott's civil penalty should be greater than 
that to which the civil penalty formula otherwise unerringly leads. 

In the Matter a/Cynthia Wescott 
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APPEAL RIGHTS 

If you are not satisfied with this decision, you have the right to have the decision reviewed by the 
Oregon Environmental Quality Commission. To have the decision reviewed, you must file a 
"Petition for Review" within 30 days of the date this order is served on you as provided in 
Oregon Administrative Rule (OAR) 340-011-0132(1) and (2). The Petition for Review must be 
filed with: 

Environmental Quality Commission 
c/o Stephanie Hallock, Director, DEQ 
811 SW Sixth Avenue 
Portland, OR 97204. 

Within 30 days of filing the Petition for Review, you must also file exceptions and a brief as is 
provided ill OAR 340-011-0132(3). If the petition, exceptions and brief are fi_led in a timely 
manner, the Commission will set the matter for oral argument and notify you of the time and 
place of the Commission's meeting. The requirements for filing a petition, exceptions and briefs 
ate set out in OAR 340~011-0132. · 

Unkss you timely and appropriately file a Petition for Review as set forth above, this Proposed 
Order becomes the Final Order of the Environmental Quality Commission 30 days from the date 
of service on you of this Proposed Order. If you wish to appeal the Final Order; you have 60 

( 

days from the date the Proposed Order becomes the Final Order to file a petition for review with (.·· 
the Oregon Court ofAppeals. See ORS 183.400 et seq. 
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State of Oregon 

Department of Environmental Quality Memorandum 

Date: 

To: 

From: 

December 22, 2005 

Environmental Quality Commission l 
:'\ Lt·CG 

Stephanie Hallock, Director ~ cf~GU/ . 
!-' 

Subject: Agenda Item B: Contested Case No. LQ!f-NWR-02-094 in the Matter of Cynthia 
Wescott (formerly known as Cynthia Gay) regarding December 22, 2005, EQC 
Meeting. 

Appeal to the Environmental Quality Commission (EQC) 

On March 24, 2005, Cynthia Wescott (Respondent) appealed the Order on Motion for Ruling on 
Legal Issue and Proposed and Final Order (Attachment K), which assessed a $6,072 penalty for four 
violations of the Department of Environmental Quality (DEQ) underground storage tank 
regulations. 

Key people involved 

Cynthia Wescott (also 
known as Cynthia Rose Gay) 
James F. Evans 
Lawrence Derr 
Ralph Hatley 
Herrington Rose 
Greg Toran 
Susan Greco 
Lynne Perry 

Background 

Respondent - property owner and UST permittee 

Attorney for Ms. Wescott 
Former Attorney for Ms. Wescott 
Ms. Wescott's life partner 
Inspector, DEQ 
Inspector, DEQ 
Environmental Law Specialist, DEQ 
Assistant Attorney General, Department of Justice 

In 1988, the Environmental Protection Agency promulgated rules requiring that all existing 
underground storage tanks (UST) be upgraded before December 22, 1998. These rules were 
subsequently adopted by the Department. (See OAR Chapter 340, Division 150, pre·2003 version.)1 

USTs that had not been upgraded by that date needed to be placed into temporary closure (i.e., 
emptied of fuel) and then permanently decommissioned (i.e., removed from the ground or filled in 
place) within one year. (See OAR 340·150·0021, pre·2003 version.) All persons who 
decommissioned an UST after December 1998 were required to comply with former OAR 340-150-

1 On February 14, 2003, revisions to OAR Chapter 340, Division 150 became effective. The 
changes are not applicable to this matter since the alleged violations occurred prior to the 
effective date of these new regulations. All citations to "former OAR Chapter 340, Division 
150," reference the pre-2003 version. 

OOOLii 



Agenda Item B: Contested Case No. LQ/T-NWR-02-094 in the Matter of Cynthia Wescott 
(formerly known as Cynthia Gay) 
December 22, 2005 EQC Meeting 
Page 2of13 

0166, which required that the permittee and owner of the UST give DEQ both thirty day notice and 
three working day notice before beginning the decommissioning. The law required that 
decommissioning be completed by a service provider licensed by DEQ. 
It also required submission to DEQ of a completed decommissioning checklist within thirty days of 
completing decommissioning. 

Overview of events 

.. Date·. 
· .. . 

June 25, 2002 

July 15, 2002 

.··. Facts 
·. Cite ·.· 

' -- - -- - -- --

DEQ issued Respondent a Notice of Violation, Attachment LL 
Department Order and Assessment of Civil Penalty (Notice anc 
Order), which: 
• Alleged that Respondent had violated former OAR 340-

150-0021(3) and OAR 340-150-0166(4)(c) by failing to 
decommission an UST and assessed a civil penalty of 
$2,272 for this violation. 

• Alleged that Respondent had violated former OAR 340-
150-0166(3) by failing to provide both thirty day and three 
working day notice to DEQ before decommissioning an 
UST and assessed a civil penalty of $1,800 for this 
violation. 

• Alleged that Respondent had violated former OAR 340-
150-0166(5)(a) by failing to submit a completed 
decommissioning checklist within thirty days of 
decommissioning an UST and assessed a civil penalty of 
$2,000 for this violation. 

• Alleged that Respondent had violated former OAR 340-
150-0166(2)( d) by allowing the decommissioning of an 
UST by a person not licensed by DEQ. DEQ did not asses 
a civil penalty for this violation. 

• Ordered Respondent to submit a completed 
decommissioning checklist to DEQ and to have a 
qualified third party sample, in the area of the UST, for 
the presence of a release of petroleum. 

Respondent's attorney at the time, Lawrence Derr, filed an Attachment KK 
Answer to the Notice and Order. In that Answer, 
Respondent raised the affirmative defense that the UST in 
question was a "fann tank," as defined in former OAR 340-
150-0010 and thus was not subject to DEQ's UST 
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regulations. The Answer admitted all other relevant issues. 
November 19, Respondent and DEQ were notified of a contested case Attachment JJ 
2003 hearing scheduled for January 14, 2004. 
November 21, Susan Greco, DEQ, informed Mr. Ralph Hatley, the Attachment II 
2003 Respondent's partner, via telephone, that he could not 

represent the Respondent at a contested case hearing. 
December 15, DEQ filed a Motion for Ruling on Legal Issues, requesting Attachment HH 
2003 that Administrative Law Judge (ALJ) Stephen H. Elmore 

find, as a matter of law, that the UST in question was not a 
"farm tank." 

December 2003 Respondent requested postponement of the hearing to Attachment GG 
February 16, 2004, in order to complete discovery and 
address holiday business obligations. Because February 16 
was a holiday, the parties agreed to reschedule the hearing to 
February 18. 

January 14, Respondent and DEQ were notified of a contested case Attachment FF 
2004 hearing scheduled for February 18, 2004. 
January 16, Respondent filed a Response to DEQ Motion for Ruling on Attachment EE 
2004 Legal Issues. 
January 28, ALJ Elmore issued an Order on Motions for Ruling on Legal Attachment DD 
2004 Issue, finding that the UST in question was not a "farm 

tank." 
February 18, Ms. Greco, DEQ, received a letter from Respondent Attachment BB 
2004 indicating that Mr. Hatley would represent Respondent at the 

hearing. 
February 18, A contested case hearing was held. Respondent did not Attachment AA 
2004 appear at the hearing. Mr. Hatley appeared on Respondent's 

behalf. ALJ Elmore determined that Mr. Hatley was not the 
permittee or property owner so, under ORS 183.457, 
Respondent must be represented by herself or by an attorney. 
Mr. Hatley requested a continuance, which ALJ Elmore 
declined to grant on the basis that the hearing date had been 
scheduled for a considerable period of time.2 

February 18, After the hearing, ALJ Elmore received a letter from Attachment BB 
2004 Respondent indicating that Mr. Hatley would represent 

Respondent. 

2 A written transcript of the February 18, 2004 hearing is included as Attachment AA. 

0000::; 



Agenda Item B: Contested Case No. LQ/T-NWR-02-094 in the Matter of Cynthia Wescott 
(formerly known as Cynthia Gay) 
December 22, 2005 EQC Meeting 
Page 4of13 

• Date_ -- -- > < • > / --_- Facts > -- __ - -----.- >. · -·•-· ---•. - Cite --

-• 
. -- - -_ .• _ < --·--- ___ -.-- << -- ---- -- --- > - -- ---- --· --. ·- .---·--·.· --_ .; "---·-: - - - '. 

February 18, DEQ issued Findings of Fact, Conclusions of Law and Final Attachment Z 
2004 Order (Final Default Order) finding that Respondent 

defaulted bv failing to appear at the hearing. 
March 31, 2004 Respondent's attorney James F. Evans filed, with DEQ, a Attachment Y 

Petition for Rehearing and/or Reconsideration and a Request 
for a Stay. 

May26,2004 DEQ denied the petition for rehearing and the request for a Attachment X 
stay but granted the petition for reconsideration. 

November 22, DEQ Director, Stephanie Hallock, agreed to allow Ms. Attachment W 
2004 Wescott a hearing and dismissed the Final Default Order. andV 
January20, Mr. Evans and DEQ were notified of a contested case Attachment U 
2005 hearing scheduled for February 28, 2005. 
January 25, ALJ Elmore requested clarification on whether the hearing Attachment T 
2005 will address the Petition for Rehearing and/or 

Reconsideration or whether DEQ has already addressed the 
issues. 

January 28, DEQ provided ALJ Elmore with a copy of the Final Default Attachment S 
2005 Order, DEQ's Order in response to the Petition, and DEQ's 

letter allowing Ms. Wescott a hearing. Additionally DEQ 
filed a Motion for Ruling on Legal Issues. 

February 3, Mr. Evans requested that a new ALJ be assigned to the case. Attachment R 
2005 
February?, Chief ALJ Thomas E. Ewing denied Mr. Evans' request for a Attachment Q 
2005 new ALJ. 
February 8, Mr. Evans requested that Mr. Ewing assign a new ALJ to the Attachment P 
2005 case. 
February 10, Chief ALJ Ewing denied Mr. Evans' request for a new ALJ. Attachment 0 
2005 
February 14, Mr. Evans called ALJ Elmore requesting that ALJ Elmore Attachment N 
2005 remove himself from the case. ALJ Elmore denied the 

request. Additionally, Mr. Evans requested additional time 
to respond to DEQ's January 28, 2005 Motion. 

February 15, Mr. Evans requested that Mr. Ewing assign a new ALJ to the Attachment M 
2005 case. 
February 17, Chief ALJ Ewing denied Mr. Evans' request for a new ALJ. Attachment L 
2005 
February 17, Prehearing conference was held. ALJ Elmore denied Mr. Attachment K 
2005 Evans request for additional time to respond to DEQ January 
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Date 

February 22, 
2005 

March 24, 2005 

Facts 

28, 2005 Motion. 
ALJ Elmore issued an Order on Motion for Ruling on Legal 
Issue and Proposed and Final Order granting DEQ's Motion 
and upholding DEQ's initial Notice and Order. Since this 
Order resolved all issues in the matter, the hearing scheduled 
for Februar 28, 2005, did not occur. 
Mr. Evans filed a Petition for Commission Review of the 
Proposed Order. 

Cite. 

Attachment K 

Attachment J 

Summary of ALJ Findings of Fact-see ALJ Proposed Order [Attachment K] 
Because Respondent failed to respond to the Motion, ALJ Elmore adopted DEQ's Findings of 
Fact as set forth in its January 2005 Motion for Ruling on Legal Issues (Attachment S). 

Date .· Facts Cite 
.· . .· 

October 29, 1991 Respondent applied for and was issued a permit for an Exhibit C to DEQ 
UST located at 29388 S.E. Heiple Road, Eagle Creek, Motion 
Oregon. (Attachment S) 

October 1, 1997 DEQ sent the Respondent a mailing indicating that the Exhibit D to DEQ 
UST needed to be upgraded or temporarily closed prior Motion 
to December 1998. (Attachment S) 

August 15, 1998 DEQ sent the Respondent a mailing indicating that the Exhibit D to DEQ 
UST needed to be upgraded or temporarily closed prior Motion 
to December 1998. (Attachment S) 

November 11, 1998 DEQ sent the Respondent a mailing indicating that the Exhibit D to DEQ 
UST needed to be upgraded or temporarily closed prior Motion 
to December 1998. (Attachment S) 

January 13, 1999 DEQ sent the Respondent a mailing indicating that the Exhibit D to DEQ 
UST needed to be permanently decommissioned prior to Motion 
December 22, 1999. (Attachment S) 

August 20, 1999 DEQ sent the Respondent a mailing indicating that the Exhibit D to DEQ 
UST needed to be permanently decommissioned prior to Motion 
December 22, 1999. (Attachment S) 

December 6, 1999 DEQ sent the Respondent a mailing indicating that the Exhibit D to DEQ 
UST needed to be permanently decommissioned prior to Motion 
December 22, 1999. (Attachment S) 

February 23, 2000 DEQ sent the Respondent a Notice of Noncompliance Exhibit G to DEQ 

. 
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(NON) informing her that she had violated Motion 
environmental law by failing to permanently (Attachment S) 
decommission the UST. 

October 30, 2000 DEQ sent the Respondent a NON informing her that she Exhibit G to DEQ 
had violated environmental law by failing to permanently Motion 
decommission the UST. (Attachment S) 

November 14, 2000 Greg Toran, DEQ, inspected the property and the UST. Exhibit G to DEQ 
At that time, the UST had not been permanently Motion 
decommissioned. (Attachment S) 

December 5, 2000 Mr. Toran sent the Respondent a letter, allowing her until Exhibit G to DEQ 
June 30, 2001, to permanently decommission the UST. Motion 
The letter outlined the requirements for decommissioning (Attachment S) 
the UST, including requirements to give notice before 
beginning and to submit a checklist after completing the 
decommissioning. 

January 28, 2002 DEQ sent the Respondent a NON informing her that she Exhibit F to DEQ 
had violated environmental law by failing to permanently Motion 
decommission the UST. (Attachment S) 

February 6, 2002 Ralph Hatley contacted Herrington Rose, DEQ Exhibit F to DEQ 
Inspector, via telephone. Mr. Hatley informed Mr. Rose Motion 
that he "removed the UST without notice." (Attachment S) 

March 14, 2002 DEQ sent Respondent a NON informing her that she had Exhibit F to DEQ 
violated environmental law by failing to: Motion 

- Provide notice prior to permanently decommissioning (Attachment S) 
an UST; 

- Submit a completed decommissioning checklist 
within 30 days after completing the decommissioning; 
and 

- Pay an annual compliance fee. 
June 25, 2002 DEQ issued the Respondent a Notice of Violation, Attachment LL 

Department Order and Assessment of Civil Penalty. 
September 6, 2002 DEQ received a completed decommissioning checklist. Exhibit F to DEQ . 

Motion 
(Attachment S) 

-

ALJ Conclusions of Law 
The ALJ found that, because Respondent failed to respond to DEQ's January 28, 2005, Motion 
for Ruling on Legal Issues, there was no issue as to any material fact in the case. As such, the 
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findings of fact and conclusions of law set forth in that Motion and the Notice and Order were 
upheld. 

Issues on Appeal 
In the Exceptions and Brief (Attachment I), the Respondent requests that the Commission provide 
the following relief: 
( 1) Assignment of a new administrative law judge; 
(2) A new hearing; 
(3) Reversal of AU Elmore's ruling that the UST was not a "farm tank" or, alternatively, a new 
hearing; and 
( 4) Assignment of a new Environmental Law Specialist. 

In its Answering Brief (Attachment E), DEQ requests that the Commission uphold the Proposed 
Order. 

Summary of Exceptions and Response 
Respondent's first exception 
Respondent requests assignment of a new ALJ. Respondent argues that because ALJ Elmore 
ruled that her business partner could not represent her at the hearing in 2004, ALJ Elmore is 
prejudiced and not impartial. 

DEQ response to first exception 
The decision regarding whether a request for a new ALJ should be granted resides with the Chief 
Administrative Law Judge. The first request for a new ALJ must be timely. Any subsequent 
requests must also be supported by "good cause." In this case, Chief ALJ Ewing ruled correctly 
that none of Respondent's requests were either timely or supported by good cause. Regardless, 
assignment of a new ALJ is irrelevant unless the Commission grants a new hearing under either 
Exceptions 2 or 3. 

Respondent's second exception 
Respondent takes exception to ALJ Elmore's ruling denying her request for a postponement of 
the contested case hearing. Respondent offers two reasons why the hearing should have been 
postponed. First, Respondent's counsel was unable to take action because he had not paid his 
professional liability insurance. Second, Respondent's counsel was not allowed sufficient time 
to respond to DEQ's January 2005 Motion. 

DEQ response to second exception 
The ALJ has authority to postpone a hearing if the requestor shows "good cause." Although 
each reason showed poor planning on Respondent's counsel's behalf, neither reason constituted 
good cause. 
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Respondent's third exception 
Respondent requests that ALJ Elmore's Order finding that the UST was not a "farm tank" be 
reversed or, alternatively, that the EQC remand the case for a hearing on this issue because she 
"was not afforded a hearing to present evidence." 

DEO response to third exception 
The Attorney General rules governing contested cases allow for some of the issues in a case to 
be resolved by a Motion for Ruling on Legal Issues. Based on evidence provided by DEQ and 
the Respondent, ALJ Elmore found that the property was not devoted to the production of crops 
and thus the UST was not a "farm tank." The Respondent was provided with two opportunities, 
in response to DEQ Motions, to provide evidence on this issue. Respondent did provide 
evidence in the first instance but failed to do so the second time she was given an opportunity. 

Respondent's fourth exception 
Respondent requests that the Commission assign a new environmental law specialist (ELS) to 
represent DEQ in this matter because the ELS is prejudiced against her. 

DEO response to fourth exception 
Respondent misunderstands the role of an ELS in a case. The ELS represents the Department, 
not Respondent. Respondent has provided no evidence that the ELS presently assigned to this 
matter has undermined DEQ process or procedures. Additionally, the ELS has limited 
authority. All decisions of the ELS in this case were approved by DEQ management. 
Assignment of the ELS is within the sole discretion of DEQ. 

EQC authority 
The Commission has the authority to hear this appeal under OAR 340-011-0575. 

The Department's contested case hearings must be conducted by an ALJ. 3 The Proposed Order 
was issued under current statutes and rules governing the ALJ Panel. 4 

Under ORS 183.600 to 183.690, the Commission's authority to change or reverse an ALJ's 
proposed order is limited. 

The most important limitations are as follows: 

(1) The Commission may not modify the form of the ALJ's Proposed Order in any substantial 
manner without identifying and explaining the modifications.5 

3 ORS 183.635. 
4 ORS 183.600 to 183.690 and OAR 137-003-0501to137-003-0700. 
5 ORS 183.650(2). 
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As noted above, the assignment of Environmental Law Specialists is within the sole discretion of 
DEQ. If the Commission remands the matter for any of the above reasons, it may request that DEQ 
assign a new Environmental Law Specialist. 

Attachments 

A. Letter from Cat Skaar to Respondent, dated October 26, 2005. 
B. Letter from Mr. Evans to the Commission, dated August 12, 2005. 
C. Letter from Cat Skaar to Mr. Evans, dated July 22, 2005. 
D. Letter from Cat Skaar to Lynne Perry, dated July 22, 2005. 
E. DEQ's Amended Answering Brief and cover letter, dated July 19, 2005. 
F. DEQ' s Answering Brief and cover letter, dated June 27, 2005. 
G. Letter from Jane Hickman to Susan Greco, dated May 12, 2005. 
H. Letter from Susan Greco to Jane Hickman, dated May 9, 2005. 
I. Respondent's Exceptions and Brief, dated May 2, 2005. 
J. Respondent's Petition for Commission Review, dated March 24, 2005. 
K. Order on Motion for Ruling on Legal Issue and Proposed and Final Order, dated February 22, 
2005. 
L. Letter from Mr. Ewing to Mr. Evans, dated February 17, 2005. 
M. Letter from Mr. Evans to Mr. Ewing, dated February 15, 2005. 
N. Email from ALJ Elmore to Ms. Greco, dated February 14, 2005. 
0. Letter from Mr. Ewing to Mr. Evans, dated February 10, 2005. 
P. Letter from Mr. Evans to Mr. Ewing, dated February 8, 2005. 
Q. Letter from Mr. Ewing to Mr. Evans, dated February 7, 2005. 
R. Letter from Mr. Evans to Ann Redding, dated February 3, 2005. 
S. DEQ' s Motion for Ruling on Legal Issues, cover letter and attached exhibits A through G, 
dated January 28, 2005. 

A. Notice of violation, Department Order and Assessment of Civil Penalty. 
B. Request for Hearing and Answer. 
C. Motion for Ruling on Legal Issues, dated December 15, 2003; Response and Motion for 

Ruling on Legal Issues, dated January 16, 2004; and Order on Motions for Ruling on Legal 
Issues, dated January 28, 2004. 

D. Affidavit of Stephanie Holmes and attached Exhibits Dl through D6. 
E. Affidavit of Leslie A. Carlough and attached Exhibit El. 
F. Affidavit of Herrington Rose and attached Exhibits Fl through F4. 
G. Affidavit of Greg Toran and attached Exhibits G 1 through GS. 

T. Letter from ALJ Elmore to Ms. Greco and Mr. Evans, dated January 25, 2005. 
U. Notice of Hearing, dated January 20, 2005. 
V. Letter from Director Hallock to Respondent and Mr. Evans, dated November 22, 2004. 
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W. Memorandum from the Office of Compliance and Enforcement to Director Hallock, dated 
September 27, 2004. 
X. Letter from Director Hallock to Mr. Evans, dated May 26, 2004. 
Y. Petition for Rehearing and/or Reconsideration and Stay of Enforcement, dated March 30, 
2004. 
Z. Findings of Fact, Conclusions of Law and Final Order, dated February 18, 2004. 
AA. Transcript of Hearing conducted on February 18, 2004. 
BB. Letter from Respondent to ALJ Elmore, dated February 17, 2004 (2 copies enclosed). 
CC. Order on Respondent's Request for Subpoena, dated February 12, 2004, Respondent's 
Requests for Subpoenas, dated February 10 and 12, 2004, and the Department's Response, dated 
February 12, 2004. 
DD. Order on Motion for Ruling on Legal Issue, dated January 28, 2004. 
EE. Respondent's Answer and Motion for Ruling on Legal Issues, cover letter and attached 
Exhibits, dated January 16, 2004. 

A. Affidavit of Cynthia Gay. 
B. Affidavit of John Bresko. 
C. Clackamas County Assessor Map. 
D. Aerial Photo. 
E. Letter from Clackamas County Planning Department. 

FF. Notice of Hearing dated January 14, 2004. 
GG. Letter to ALJ Elmore from Respondent, dated December 19, 2003. 
HH. DEQ' s Motion for Ruling on Legal Issues, cover letter and attached Exhibits, dated 
December 15, 2003. 

A. Underground Storage Tank Permit Application. 
B. Affidavit of Greg Toran. 
C. Clackamas County Property Detail. 
D. Secretary of State, Corporation Division Business Name Information for Skydive, 

Incorporation. 
E. Secretary of State, Corporation Division Business Name Information for Skydive Eagle 

Creek. 
F. 

II. 
Aerial Maps. 
Notice of Hearing, dated November 19, 2003. 
Phone note regarding conversation with Mr. Hatley, dated November 21, 2003. 
Respondent's Request for Hearing and Answer, dated July 15, 2002. 

JJ. 
KK. 
LL. 
2002. 

Notice of Violation, Department Order and Assessment of Civil Penalty, dated June 25, 

Additional Information 

OAR Chapter 340, Division 150, pre-2003 version 
Berwick v. AFSD, 74 Or App 460 (1985) 
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Campbell v. Board of Medical Examiners, 16 Or App 381 (1974) 

Report Prepared by: Cat Skaar 

Phone: 
Assistant to the Commission 
(503) 229-5301 
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(2) The Commission may not modify a recommended finding of historical fact unless it finds 
that the recommended finding is not supported by a preponderance of the evidence. 6 

Accordingly, the Commission may not modify any historical fact unless it has reviewed the 
entire record or at least all portions of the record that are relevant to the finding. 

(3) The Commission may not consider any new or additional evidence, but may only remand the 
matter to the ALJ to take the evidence. 

The rules implementing these statutes also have more specific provisions addressing how 
Commissioners must declare and address any ex parte communications and potential or actual 
conflicts of interest.7 

Alternatives 

The Commission is faced with three distinct inquiries: 

(!)Whether Ms. Wescott's request for a new ALJ was improperly denied; 
(2) Whether Ms. Wescott's request for a continuance was improperly denied; and 
(3) Whether the ALJ erred in concluding that the UST was not a "farm tank." 

1. With respect to the Chief ALJ's determination that Ms. Wescott's request for a new ALJ was not 
supported by "good cause," the Commission may: 

a. Affirm the decision, as requested by DEQ. 
b. Modify the decision, but only if the Commission finds that the determination regarding 

good cause was not supported by a preponderance of the evidence in the record. 
c. Remand the matter (and reopen the record on its own motion) to take additional 

evidence regarding the issue of "good cause" if the Commission determines that 
resolution of the issue requires new or additional evidence. 

2. With respect to the ALJ' s determination that Ms. Wescott' s request for a continuance was not 
supported by "good cause," the Commission may: 

a. Affirm the decision, as requested by DEQ. 
b. Modify the decision, but only if the Commission finds that the ALJ determination 

regarding good cause was not supported by a preponderance of the evidence in the 
record. 

c. Remand the matter (and reopen the record on its own motion) to take additional 
evidence regarding the issue of "good cause," if the Commission determines that it 
lacks any evidence relevant to the issue. 

6 ORS 183.650(3). A historical fact is a determination that an event did or did not occur or that a 
circumstance or status did or did not exist either before or at the time of the hearing. 
7 OAR 137-003-0655(7), referring to ORS Chapter 244; OAR 137-003-0660. 
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3. With respect to the ALJ' s legal conclusion that the UST was a "farm tank," the Commission 
may: 

a. Affirm the ALJ's legal conclusion that the subject UST was not a "farm tank." 
b. Reverse the ALJ' s legal conclusion that the subject UST was not a "farm tank," if it 

determines that the ALJ misapplied the applicable legal standard, but only if the 
Commission explains the basis for its decision. 

c. Reverse the ALJ' s legal conclusion that the subject UST was not a "farm tank," if it 
determines that the preponderance of the evidence supports the opposite conclusion, 
but only if the Commission explains the basis for its decision. 

d. Remand the matter to take additional evidence on this issue. 

Given the alternative scenarios above: 

If the Commission affirms the ALJ' s legal conclusion on the farm tank issue and affirms the ALJ 
determinations regarding the absence of "good cause" for requesting a continuation and requesting a 
new ALJ, the Commission should uphold the Proposed Order. 

If the Commission modifies the Chief ALJ's determination that the request for a new ALJ was not 
supported by "good cause" based on a preponderance of the evidence in the record, it should 
remand the matter for a new hearing before a new ALJ. 

If the Commission modifies only the ALJ's determination that the request for a continuance was not 
supported by "good cause" based on a preponderance of the evidence in the record, it should 
remand the matter for further hearing before ALJ Elmore, the scope of which will be determined by 
its ruling on the "farm tank" issue. 8 

If the Commission determines that the ALJ' s legal conclusion on the farm tank issue was not 
correct, it should either: 

a. reverse the ALJ' s decision, if it determines that the ALJ either misapplied the law or 
misapplied the facts (i.e., the preponderance of the evidence in the record supports an 
opposite conclusion); or 

b. remand the matter for additional evidence on the farm tank issue (further hearing to be 
consistent with its other rulings here). 

8 Note: In her Answer, Ms. Wescott admitted all relevant allegations, but raised the affirmative 
defense that the UST was a "farm tank." If the Commission affirms both the Chief ALJ' s 
decision that the request for a new ALJ was not supported by good cause and the ALJ' s legal 
conclusion that the tank was a farm tank, there will be no issues for resolution in a further 
hearing. Thus, whether the request for a continuance was supported by good cause or not would 
be moot. 
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regon 
Theodore R. Kulongoski, Governor 

October 26, 2005 

Via Certified and U.S. Mail 

James F. Evans 
Attorney at Law 
200 S. W. Carey Lane 
Portland, OR 97219 

Susan Greco 
Environmental Law Specialist 
Department of Environmental Quality 
811 SW Sixth A venue 
Portland, OR 97204-1390 

RE: EQC appeal scheduled 
Cynthia Westcott (formerly Cynthia Gay) 
OAH Case No. 11905 
DEQ Case No. LQ!T-NWR-02-094 

Department of Environmental Quality 
811 SW Sixth Avenue . 

Portland, OR 97204-1390 
503-229-5696 

TTY 503-229-6993 

The appeal in the above referenced case has been set for the December 22, 2005, 
Environmental Quality Commission meeting, which will begin at 9:00 a.m. The meeting 
will be held at the Department of Environmental Quality Headquarters Building at 811 SW 
Sixth Avenue, Portland. As soon as the meeting agenda and Commission record for this 
case are available, I will forward these to you. 

At the meeting, the Commission will hear oral arguments from each party. Each party will 
be allowed five minutes for opening arguments, followed by five minutes of rebuttal and 
two minutes for closing arguments. 

If you have any questions or need special accommodations for the meeting, please contact 
me at (503) 229-5301 or (800) 452-4011 ex. 5301 within the state of Oregon or by e-mail 
at skaar.cathy@deq.state.or.us. 

Sincerely, 

Cat Skaar 
Assistant to the Commission 

cc: Deborah Nesbitt, DEQ 
Lynne Perry, Oregon Department of Justice 



James F. Evans 
Attorney at Law Im~!~::: IDl 200 S.W. Carey Lane 
Portland, Oregon 
503-636-4995 JM OF ENlllROMENTAl QUllUllr 

August 12, 2005 

ll!Jlllll'llllfQuality Commission 
. sixth Ave. 

ortland, Oregon 97204 

RE: Cynthia Wescott (formerly Cynthia Gay) 
OHA Case No. 119055 
DEQ Case No. LQT/-NWR-02-094 

RESPONSE TO AMENDED ANSWER 

TO THE COMMISSION: 
THE BASICS 

Ms. Wescott has a right to a hearing, so far she has never had an actual hearing. Yes, that is right with all 
the procedure so far she has never been able to appear before a decision maker. "In Hell there will be 
nothing but law, and due process will be meticulously observed." The department's position can be thus 
summed up. They use the law as a sword, but the law in administrative hearings is in reality a shield. The 
Department not only misstates the spirit of the law, but also the letter of the law. 

THE LAW 
The land mark case is BERWICK V. AFSD,74 OrApp460(1985) This case has never been overruled and 

The Commission needs to read it because it spells out what obligations must be followed. This case states 
the petitioner is entitled to "full and fair inquiry" and this holding is reflected in present statute ORS 
183 .415(10) which states "The officer presiding at the hearing shall ensure that the record developed at the 
hearing shows a full and fair inquiry into the facts necessary for consideration of all issues ... " Another 
case, CAMBELL V. BOARD OF MEDICAL EXAMINERS 1600rApp381(1974) states "Thus both the 
appearance and the reality of the hearing officer neutrality is crucial to the integrity of contested case 
process." BERWICK goes on "In short, the claimant and agency do not become totaJ adversaries until the 
agency makes an adverse final decision and the claimant seeks judicial review." Petitioner also suggests 
Willamette Law Review vol.22 page 355 (1986) as a good exposition of the issues this case raises because 
the petitioner did not even get a hearing. BERWICK states" ... the requirement ofa full and fair hearing is 
implicit in the very right to a hearing ... " ORS 183.450(1) states "all reliable evidence is admissible" what 
this means is the proceeding is not a court of law, but an eqnable proceeding; in other words what is fair is 
the primary objective. BERWICK again, the ALJ "aims both at helping ... (agency) ... make the best 
decision possible and assuring the claimant a fair and full hearing." further it states remand is required 
when "Petitioner has been denied the foll and fair hearing contemplated by the constitution, the statute and 
the rule. 

THE FACTS 
Petitioner gave full notice she would be represented by her business partner (Department acknowledges 

Mr. Hatley is her business partner in their Amended Answer). ORS183.457 states that lay representation 
shall be allowed, section ( 5) defines "authorized representative" as "participating partnership" Mr. Hatley 
is petitioners partner. ORS183.457 also states no agency rule shall preclude lay representation. Why is this 
so important? It is because not only did the ALJ not follow the law, but more importantly he violated 
ORS183.415(10) because he did not allow a continuance so either petitioner could get an attorney or appear 
herself for a hearing. To say petitioner is in default is manifestly not making a full and fair inquiry. 
Petitioner is right to feel this judge can not be fair after that kind of treatment. The actions of the ALJ 
subsequent only goes to show he was biased because a request for a continuance was reasonable, but it was 
denied. 
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THE CONCLUSION 
The way to settle this situation is to allow a new hearing with new ALJ and a new Envi. Spec. 

At the end of the day does the commission want it be known that what they consider fuir is no hearing and a 
"participating partnership" not able to get its day before a decision maker. 

l ~arnlsF.~~w\-£ S t~\J6' \/~ 
Attorney at law 
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regon 
Theodore R. Kulongoski, Governor 

July 22, 2005 

James F. Evans 
Attorney at Law 
200 S. W. Carey Lane 
Portland, OR 97219 

RE: Request for extension 
Cynthia Westcott (formerly Cynthia Gay) 
OAH Case No. 11905 
DEQ Case No. LQfT-NWR-02-094 

Dear Mr. Evans: 

Department of Environmental Quality 
811 SW Sixth Avenue 

Portland, OR 97204-1390 
503-229-5696 

TrY 503-229-6993 

The Environmental Quality Commission (EQC) has approved a request from the Department of 
Justice to file the enclosed Amended Answering Brief in the above-referenced matter. The 
Amended Answering Brief dated July 19, 2005, supersedes the Answering Brief that the 
Department of Environmental Quality filed with the Commission on June 27, 2005. You now 
have 20 days (from the date the Amended Answering Brief was filed) to file any Reply Brief. 
Your Reply Brief will be filed on time if received by the Department on or before August 8, 2005. 
Please send your reply to the following address: 

Environmental Quality Commission 
c/o Cat Skaar, EQC Assistant 
811 SW 6th Avenue 
Portland, Oregon 97204. 

If you have any questions, please contact me at (503) 229-5301 or by e-mail at 
skaar.cathy@deq.state.or.us. Thank you. 

Sincerely, 

~-;;;2~==:>-::> ---=- --~ 
Cat Skaar 
Assistant to the Commission 

Enclosure 
c: Susan Greco, DEQ 

Lynne Perry, DOJ 

·QfH\')') \) v $...""' 



reg on 
Theodore R. Kulongoski, Governor 

July 22, 2005 

Ms. Lynne Perry 
Assistant Attorney General 
Natural Resources Section 
Department of Justice, General Counsel Division 
1515 SW Fifth Avenue, Suite 410 
Portland, OR 97201. 

Re: In the Matter of: Cynthia (Gay) Westcott 
DEQ No. LQff-NWR-02-094 

Dear Ms. Perry: 

Department of Environmental Quality 
811 SW Sixth Avenue 

Portland, OR 97204-1390 
503-229-5696 

TIY 503-229-6993 

The Environmental Quality Corn mission has received your July 19, 2005, request for permission 
to file an Amended Answering Brief in the above-referenced matter. The Commission has 
granted your request. The Amended Answering Brief, dated July 19, 2005, supersedes the brief 
that the Department of Environmental Quality filed with the Environmental Quality Commission 
on June 27, 2005. Thank you. 

Sincerely, 

~~tlocL 
Stephanie Hallock 
Director 

Enclosure 
c: James Evans, Attorney for Petitioner 

Susan Greco, DEQ 
Cat Skaar, DEQ 
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HARDY MYERS 
Attorney General 

DEPARTMENT OF JUSTICE 
GENERAL COUNSEL DIVISION 

Stephanie Hallock, Director 
Department of Environmental Quality 
811 SW Sixth Avenue 
Portland, OR 97204 

July 19, 2005 

Re: In the Matter of: Cynthia (Gay) Westcott 
DEQ No. LQ/T-NWR-02-094 

Dear Director Hallock: 

PETER D. SHEPHERD 
Deputy Attorney General 

By this letter, we request permission to file an Amended Answering Brief in the 
above-referenced matter. The amended brief is attached. The amended brief would supercede 
and replace the brief filed by the Department with the Environmental Quality Commission on 
June 27, 2005. We expect that Petitioner would then have the full twenty days from the date the 
Amended Answering Brief is accepted for filing in which to file any Reply Brief. 

Thank you for your consideration. 

LAP:lss/GENN2837.DOC 
Enclosure 
c: James Evans, Attorney for Petitioner 

Susan Greco, DEQ 
Cat Skaar 

-~=~~·· ~~Perry 
Assistant Attorney General 
Natural Resources Section 
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BEFORE THE ENVIRONMENTAL QUALITY COMMISSION 

OF THE STATE OF OREGON 

1N THE MATTER OF: 
CYNTHIA (GAY) WESCOTT, 

PETITIONER 

) 
) 
) 
) 
) 

DEPARTMENT'S AMENDED 
ANSWERING BRlEF TO PETITIONER'S 
EXCEPTIONS AND BRlEF 
NO. LQ/T-NWR-02-094 
WASHINGTON COUNTY 

7 The Department of Environmental Quality (the Department) submits this Amended 

8 Answering Brief to the Environmental Quality Commission (Commission) in response to 

9 Petitioner's Exceptions and Brief. 

10 I. INTRODUCTION 

11 This case was handled, as are all of the Department's contested case proceedings, by the 

12 Office of Administrative Hearings, 1 which assigned an Administrative Law Judge (ALJ) to hear the 

13 matter. The Department was represented, as in all of the Department's contested case proceedings, 

14 by an Environmental Law Specialist (ELS). A hearing was held on February 18, 2004, but 

15 Petitioner failed to appear and a Default Final Order was issued against her. The Department later 

16 granted Petitioner's Petition for Reconsideration and another hearing was set for February 28, 2005. 

17 That hearing was, however, rendered unnecessary by the Department's successful legal motion (to 

18 which Petitioner failed to respond). Petitioner nonetheless asserts before the Commission that she 

19 has somehow been deprived of her procedural rights. She not only requests a new hearing, but also 

20 a new administrative law judge and a new environmental law specialist. She also takes issue with 

21 the legal ruling against her. 

22 II. COMMISSION ACTION REQUESTED 

23 The Department requests that the Commission issue a Final Order upholding Judge 

24 Elmore's Order on Motion for Ruling on Legal Issue and Proposed and Final Order, dated February 

25 22, 2005 (Proposed Order). 

26 

27 
1 

When this matter connnenced the Office of Administrative Hearings was known as the Hearing Officer Panel. 
The Panel was renamed in 2003. 
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1 III. CASE HISTORY 

2 The Department issued Petitioner, Cynthia Gay (now Wescott), a Notice of Violation, 

3 Department Order and Assessment of Civil Penalty (Notice) on June 25, 2002. The Notice alleged 

4 four violations of the Department's underground storage tank (UST) rules and assessed civil 

5 penalties in the amount of $6,072. Petitioner's then attorney filed her answer and request for 

6 hearing on July 15, 2002. Her answer expressly admitted all of the relevant factual findings but 

7 raised the affirmative defense that the subject tank was not an "underground storage tank" and was 

8 instead an exempt "farm tank."2 The matter was refeJTed to the Office of Administrative Hearings 

9 in September 2003, after an extended period of negotiation. The contested case hearing was set for 

10 January 14, 2004. 

11 On December 15, 2003, the Department filed a Motion for Ruling on Legal Issues (Motion), 

12 requesting a ruling that the underground storage tank in question was not a "farm tank," as argued 

13 by Petitioner. Petitioner then requested that she be allowed until mid-January to respond to the 

14 Motion and that the hearing be postponed until February 2004. The Department agreed to give 

15 Petitioner additional time to respond to the Motion and agreed to reschedule the hearing for a later 

16 date. Petitioner filed her response to the Department's Motion on January 16, 2004. On January 

17 28, 2004, ALJ Stephen Elmore ruled in the Department's favor on the Motion, finding that the 

18 underground storage tank in question was not a "farm tank." 

19 On February 18, 2004, the contested case hearing was convened as scheduled but Petitioner 

20 failed to appear herself or through an attorney. 3 As a consequence, a Default Final Order was 

21 entered against Petitioner on that date. 

22 

23 

24 

25 

26 

27 

2 The Answer denied only the statement in the Notice that a gentleman named Mr. Hatley was the lessee of the 
subject property. DEQ has since stipulated that Mr. Hatley was not the lessee of the subject property. Mr. Halley's 
status as lessee is not, however, relevant to the case before the Commission. 
3 OAR 137-003-0550(1) (natural persons must represent themselves or be represented by an attorney unless 
otherwise authorized by law); OAR 340-011-0515 (authorized representative allowed to appear for other than 
natural person). In November 2003, DEQ advised Mr. Hatley that Petitioner would need to represent herself or be 
represented by an attorney at the hearing. 
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1 On March 31, 2004, Petitioner's second attorney filed a Petition for Reconsideration and 

2 Rehearing and a Request for a Stay. The Director granted the Petition for Reconsideration but 

3 denied the Request for Rehearing and Request for a Stay. In response to the Petition for 

4 Reconsideration, in November 2004, the Director agreed to allow Petitioner another contested case 

5 hearing in the matter and referred the matter back to the Office of Administrative Hearings on 

6 December 1, 2004. 

7 The Office of Administrative Hearings sent notice of the second hearing on January 20, 

8 2005. The new hearing was set for February 28, 2005. On January 28, 2005, the Department again 

9 filed a Motion for Ruling on Legal Issues, this time arguing that because the only legal issue in the 

10 case, namely whether the tank was a "farm tank," had already been resolved and there were no 

11 relevant factual issues in dispute, that the motion should be granted. 4 

12 Rather than reply to the pending motion, Petitioner's attorney requested that the Office of 

13 Administrative Hearings assign a new ALJ and postpone the hearing date. This initial request was 

14 received on February 4, 2005. (Exhibit A.) Chief Administrative Law Judge Thomas Ewing 

15 denied the request for a new ALJ on February 7, 2005, because it was untimely. (Exhibit B.) On 

16 February 8, Petitioner's attorney again requested a new ALJ, and Judge Ewing again denied the 

17 request both because it was untimely and because it did not evidence good cause. (Exhibits C and 

18 D.) Petitioner's attorney renewed his request for a new ALJ for a third time on February 15, and 

19 Judge Ewing again denied the request. (Exhibits E and F.) 

20 On February 17, 2005, a pre-hearing conference was held via telephone to allow Petitioner 

21 an opportunity to present argument in support of her request to postpone the February 28, 2005, 

22 hearing and to have additional time to respond to the Department's pending motion. At the close of 

23 the pre-hearing conference Judge Elmore denied both requests. 

24 

25 

26 

27 

4 The Department also attempted to serve the motion on Petitioner's attorney by facsimile but his phone had been 
disconnected with no forwarding number. The motion was then mailed to Petitioner's attorney at his last known address 
with the Oregon State Bar. 
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1 After Petitioner failed to respond to the Department's January 25 motion, Judge Elmore 

2 issued the Proposed Order, thereby rendering the contested case hearing unnecessary because it 

3 resolved the only relevant issue not already admitted by Petitioner. 

4 Petitioner then petitioned the Commission for review of the Proposed Order. 

5 IV. APPLICABLE LAW 

6 The Commission's authority to review and reverse the decision of an ALJ is subject to 

7 certain constraints, the most important of which are as follows: 

8 (1) The Commission may modify the form of a Proposed Order but may not do so in any 

9 "substantial manner" without identifying and explaining the modifications.5 

10 (2) The Commission may modify a recommended finding of "historical fact" but only if it 

11 finds that the recommended finding is not supported by a preponderance of the evidence in the 

12 record. 6 The Commission may not modify an historical fact unless ithas reviewed the entire 

13 record or at least those portions of the record relevant to the finding. 

14 (3) The Commission may not consider any new or additional evidence on review. If the 

15 Commission decides that new or additional evidence is needed, it may remand the matter to the 

16 ALJ to take the additional evidence.7 Petitioner has not, however, filed a motion to submit new 

17 or additional evidence in this matter. 

18 V. DEPARTMENT'S RESPONSE TO PETITIONER'S EXCEPTIONS 

19 In her Exceptions and Brief, Petitioner requests the following relief: (1) assignment of a 

20 new administrative law judge; (2) a new hearing; (3) reversal of Judge Elmore's ruling on the "farm 

21 tank" issue, or in the alternative, a new hearing; and ( 4) assignment of a new Environmental Law 

22 Specialist. 

23 Ill 

24 

25 

26 

27 

5 
OAR 137-003-0665(3). Any "substantial manner" refers to a modification having the effect of changing the 

outcome or basis for the order or changing a finding of fact. 
6 OAR 137-003-0665(4). A "historical fact" is a determination that an event did or did not occur in the past or that a 
circumstance or status did or did not exist either before or at the time of the hearing. 
7 OAR 137-003-0655(5); OAR 340-011-0575(6). 
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1 Exception No. 1 (assignment of a new administrative law judge): 

2 Petitioner questions Judge Elmore's impartiality because Judge Elmore ruled against her on 

3 a legal matter. (Exhibit E.) 8 For that reason, Petition requests assignment of a new ALJ. 

4 In 1999, the Oregon Legislature established the Hearing Officer Panel, now the Office of 

5 Administrative Hearings, to address the perceived or actual bias when an agency staff person serves 

6 as the adjudicator in a case. An ALJ is now assigned to each matter by the Office of Administrative 

7 Hearings. ORS 183.615 to 183.625. The Department does not employ its own hearing officers or 

8 use agency staff or a member of an agency's board to conduct hearings. Hearings are governed by 

9 the procedural rules adopted by the Attorney General. ORS 183.630. 

10 The procedure for requesting a new ALJ is set forth in OAR 4 71-060-0005. Such requests 

11 are decided by the Chief Administrative Law Judge. First requests are automatically granted unless 

12 the requesting party had a "reasonable opportunity'' to request a change of ALJ but did not do so. 

13 OAR 471-060-0005(3) and ( 4).9 "'Reasonable opportunity' is determined under the totality of 

14 circumstances." OAR 471-060-0005( 4). Subsequent requests for assignment of a new ALJ must 

15 be timely, but must also be supported by a showing of"good cause."10 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

8 It is probably worth noting that Petitioner's objection to Judge Elmore relates not to his ruling on the "farm tank" 
issue, but on his determination that Petitioner needed to either represent herself or be represented by an attorney at 
the January 2004 hearing. (Petitioner sent her business partner to represent her.) Judge Elmore was correct in 
determining that this was inappropriate. ORS 183 .457 allows parties other than the agency to be represented by an 
"authorized representative" only if the agency, by rule, allows such representation. The Departlnent's rules allow 
authorized representatives to appear on behalf of nonnatural entities, such as a "corporation, partnership, limited 
liability company, unincorporated association, trust, and government body." OAR 340-011-0515. A broader rule 
(i.e., one allowing an authorized representative to appear on behalf of a natural person) would be inconsistent with 
ORS 183.457. That statute limits authorized representatives to "a member of a participating partnership, an 
authorized officer or regular employee of a participating corporationi association or organized group, or an 
authorized office or employee of a participating governmental authority other than a state agency." ORS 183.457(5). 
Thus the Department is prohibited by statute from adopting a rule allowing an authorized representative to appear 

on behalf of a natural person. See also, OAR 137-003-0550(1) and (2) (distinguishing between representation of 
natural persons and other entities). 
9 "[N]o request shall be granted if a party or agency had a reasonable opportunity to request a change of 
administrative law judge but did not do so." OAR 471-0060-0005( 4). 
10 Good cause is "any reason why an administrative law judge's impartiality might reasonably be questioned. It 
includes, but is not limited to, personal bias or prejudice, personal knowledge of disputed facts, conflict of interest, or 
any other interest that could be substantially affected by the outcome of the proceeding." OAR 471-060-0005(2)(b ). 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

The Chief ALl was correct as a matter of law in denying Petitioner's requests for a new 

ALJ. The Chief ALl initially denied Petitioner's first request because it was not made until two 

weeks after notice identifying the ALJ was sent to her. The Chief ALJ determined that "[t]his is not 

a 'reasonable opportunity' under all the circumstauces." (Exhibit B.) 

Moreover, in response to Petitioner's second request, the Chief ALl noted that a timely 

request should actually have been made over a year earlier: 

"When I originally denied your request, I had not properly understood that some time ago 
Judge Elmore had actually convened the hearing. A timely request would have been one 
made shortly after notice of the initial assignment of Judge Elmore." (Exhibit D; emphasis 
added.) 

The Chief ALJ also determined that the second request was not supported by "good cause." 

Petitioner sought a new ALl because she disagreed with a legal ruling Judge Elmore made during 

the first hearing. The Chief ALJ properly evaluated the request under the definition of "good 

cause" in OAR 471-060-0005(2)(b) aud determined that Judge Elmore's ruling did not constitute 

"personal bias or prejudice" satisfying the "good cause" staudard. (Exhibit D.) 

Finally, the Chief ALl was also correct in denying Petitioner's third request. As the Chief 

ALl noted in his February 17, 2005 letter: 

I frequently get requests from both agencies aud private citizens asking for the 
recusal of an administrative law judge long after the initial assignment. The reason 
generally, as in your case, is that the judge ruled against the party in au interim 
order. With 40,000 cases per year, it would be impossible for the Office of 
Administrative Hearings to operate efficiently and, not least, fairly if I were to 
reassign judges every time they issue orders which agencies or parties do not like. 
(Exhibit F.) 

In sum, the Chief ALl made the right decision. Petitioner's first, second, and third 

requests were all subject to the same underlying requirement~that they be timely. There is 

substautial evidence in the record that Petitioner did not seek assignment of a new ALJ in a 

timely fashion despite having a reasonable opportunity to do so. Although "good cause" 

would not save an untimely request, the Chief ALl was also correct when he determined 

that Petitioner had not established "good cause" to assign a new ALJ. This determination is 

also supported by substautial evidence in the record. Further, assignment of a new ALl 
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1 need only be addressed if the Commission grants a new hearing as requested in Petitioner's 

2 second and third exceptions. 

3 Exception No. 2 (denial of request to postpone second hearing): 

4 Petitioner takes exception with the ALJ' s ruling denying her request that the 

5 February 2005 contested case hearing be postponed. The ALJ made the correct decision on 

6 this issue as well. 

7 The ALJ is given the authority to postpone a hearing only (1) for good cause, or (2) by 

8 agreement of the agency. OAR 137-003-0525. "Good cause" refers to a legally sufficient reason. 

9 Black's Law Dictionary, 235 (81
h ed. 2004). The burden is on Petitioner to establish good cause. 

10 Id. 

11 Counsel for Petitioner offers two reasons why the hearing should have been postponed as 

12 requested, neither of which constitute "good cause:" 

13 (1) Counsel "could not take action due to a legal disability." (He had not paid his 

14 professional liability insurance.) (Exceptions and Brief at 2; Exhibit C.) 

15 (2) Counsel "could not take action * * * due to not getting the other sides [sic] paper 

16 work." (He did not receive the Department's January 28, 2005 Motion at the same time it was filed 

17 with the Office of Administrative Hearings.) (Exceptions and Brief at 2.) 

18 The reasons given constitute poor planning but do not constitute "good cause." The second 

19 reason may warrant some elaboration, however. As an initial matter, the hearing was still over two 

20 weeks away when Counsel received the motion -- which would seem ample time to prepare given 

21 that there were no issues remaining in the case. 

22 More importantly, the delay in receiving the motion was solely attributable to Counsel's 

23 own failure to timely update his change of address and telephone information with the Office of 

24 Administrative Hearings, the Depaiiment, or the Oregon State Bar as he was required to do. See 

25 OAR 137-003-0520(6) and Oregon State Bar Rules of Procedure, Rule 1.11. Thus, despite a 

26 

27 
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1 diligent effort to serve its motion, the Department was unable to do so until after it received the 

2 change of address on February 7, 2005. 11 

3 In sum, Petitioner has not shown good cause for postponing the hearing. The evidence in 

4 the record supports Judge Elmore's decision not to postpone the hearing. 

5 Exception No. 3 (ruling on legal issue): 

6 Petitioner requests that the Commission reverse the Order on Motions for Ruling on 

7 Legal Issues, dated January 28, 2004 or, in the alternative, that the Commission remand the case 

8 because Petitioner "was not afforded a hearing to present evidence." 

9 a. Exception to legal ruling 

10 The procedural rules allow for some or all of the issues in a contested case to be resolved 

11 through a process called a Motion for Ruling on Legal Issues (or Summary Judgment).12 The ALJ 

12 must grant the motion ifthe evidence in the record shows that there is no genuine issue as to any 

13 material fact that is relevant to the legal issue as to which a decision is sought. If the ALJ's ruling 

14 on the motion resolves all the issues in the case, then the judge must issue a proposed order. 

15 The sole legal issue before Judge Elmore on the Department's Motion for Ruling on 

16 Legal Issues, dated December 15, 2003 (Motion), was whether Petitioner's underground storage 

17 tank was a "farm tank." Certain "farm tanks" are exempt from regulation as underground storage 

18 tanks. A "farm tank" is "a tank located on a tract of land devoted to the production of crops or 

19 raising animals, including fish, and associated residences and improvements. A farm tank must 

20 be located on the farm property." 40 CFR 280.12, as adopted by former OAR 340-150-0010. 

21 As the Department established in its Motion: 

22 

23 

24 

25 

26 

27 

11 The Department made a diligent effort to promptly serve Counsel with its Motion by attempting to fax the Motion to 
his last known fax number. After the Department learned that the fax nun1ber had been disconnected, it tried to reach 
Counsel by telephone, but there was no forwarding number available. The Department then contacted both the Oregon 
State Bar and directory assistance but no forwarding address or nun1ber was available. At that point, the Department 
mailed the Motion to Counsel's last known address. Although Counsel received notice of the hearing on January 21, 
2005, he chose to inform the Department and Office of Administrative Hearings of his change of address by letter, dated 
February 3, 2005. That letter was received by tl1e Department on February 7, 2005. The Department then mailed a 
copy of the Motion to the new address as well. 
12 OAR 137-003-0580. 
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9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 
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24 
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"[A]t least two business entities which are unrelated to production of crops list the 
tract ofland as their principal place of business. Since 1991, Respondent has used 
the name of 'Beaver Oaks Airport' as the facility name. A portion of the property 
has been rezoned from 'exclusive farm use' to 'other improved property'. The 
tract ofland on which the UST was located was used for a landing strip." 
(Motion at 3; Annotations removed.) 

After reviewing the Department's Motion and Petitioner's Response and attached 

evidence, Judge Elmore found that: 

"The affidavit and photographs of Department employee Greg Toran - unrebutted by the 
affidavits of Ms. Wescott and her affiant, Johu Bresko - establish that the property still was 
being identified as Beaver Oaks Airport in November 1998, and that a business called 
"Skydive Eagle Creek" was being operated there. That Ms. Wescott and her partner 
"harvested hay crops a number of years" and "had a communal garden" does not establish 
that the property was "devoted to the production of crops." (Order on Motions for Ruling 
on Legal Issue, dated January 28, 2004, at 1.) 

As noted above, the Commission may reverse or modify a finding of fact, but may do so 

only if it finds that the finding of fact is not supported by a preponderance of the evidence in the 

hearing record. The Commission may not modify an historical fact unless it has reviewed the 

entire record or at least those portions of the record that are relevant to the finding. Thus, to 

modify Judge Elmore's findings, the Commission would need to review the Department's 

Motion, Petitioner's Answer and Petitioner's Motion for Ruling on Legal Issues dated January 

16, 2004, as well as the exhibits attached thereto, and then determine that the findings of fact in 

Judge Elmore's January 28, 2004 Proposed Order are not supported by a preponderance of 

evidence in the record. 

A review of this record and the facts established by the Department therein would, 

however, make it clear that Judge Elmore was correct in his determination that the subject 

tank was regulated under the Department's UST rules. 

b. Request for new hearing 

Petitioner argues in the alternative that she should be granted a new hearing because she 

"was not afforded a hearing to present evidence" on the issue of whether or not the underground 

storage tank was a farm tank. (Exceptions and Brief at 2.) This is not true. Petitioner has had 

ample opportunity to present evidence. 
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1 Petitioner was afforded and took the opportunity to present evidence in the exhibits to her 

2 response to the Department's December 2003 motion. The ALJ simply ruled against her. 13 She 

3 was also afforded a second opportunity to present additional evidence in the exhibits to her 

4 response to the Department's January 2005 motion but, as noted above, Petitioner chose not to 

5 respond to that motion. 

6 Under these circumstances, Petitioner cannot reasonably argue that she has been denied 

7 an opportunity to present evidence. Further, given that Petitioner elected to forego her 

8 opportunity to present evidence on the sole legal issue in this matter and has admitted all of the 

9 remaining relevant factual issues in her Answer, it is entirely unclear what purpose a new hearing 

10 would serve. 14 No further hearing is necessary. 

11 Exception No. 4 (request for a new ELS): 

12 Petitioner requests assignment of a new environmental law specialist. Petitioner takes issue 

13 with the ELS assigned to this matter because, as Petitioner asserts, she had "no interest in protecting 

14 [Petitioner's] procedural rights." (Exceptions and Brief at 2.) 

15 As an initial matter, Susan Greco, the current ELS, is a trained professional who has ably 

16 served the Department in this and similar contested case proceedings for five years. Exception 4 is 

17 premised on a complete misunderstanding of Ms. Greco's role. Her role is to represent the 

18 Department in this matter. She is responsible for drafting documents, presenting evidence, and 

19 presenting factual and limited legal arguments to the ALJ and the Commission. Petitioner's 

20 argument is akin to the Department arguing that Petitioner's attorney has failed to adequately 

21 represent the Department. It's simply not Ms. Greco's job to represent Petitioner. 

22 

23 

24 

25 

26 

27 

13 
In her exceptions and Brief, Petitioner repeats the same argument Judge Ehuore rejected in his January 28, 2004 

Proposed Order. 
14 The scope of the hearing is limited to those matters placed at issue by the answer. OAR 340-011-570. Petitioner's 
Answer expressly admitted all of the Department's factual findings, except that Mr. Hatley was a lessee of the property, 
an issue not relevant here. At no time during the three years since her Answer was filed has Petitioner filed an amended 
answer denying any of the Department's factual findings. In her response to the Department's December 2003 Motion, 
she did not deny any of the Department's factual findings but merely argued that that set of facts should lead to a 
different legal conclusion. 

Page 10 - DEPARTMENT'S AMENDED ANSWERING BRIEF TO PETITIONER'S EXCEPTIONS AND BRIEF 
CASE NO. LQ/T-NWR-02-094 00038 



1 With that said, the proceedings themselves are conducted by the ALJ pursuant to the 

2 Attorney General's Model Rules of Procedure. ORS 183.630. Ms. Greco has construed ORS 

3 183.457 consistent with the Attorney General's Model Rules, the Department's own rules, and 

4 Judge Elmore's ruling on the issue. Petitioner's attorney seems to take issue with this. (Exhibit 

5 G.) But it is wholly consistent with her role as a representative of the Department in this matter. 

6 Petitioner presents no evidence, and to the best of our knowledge there is none in the record, that 

7 Ms. Greco has done anything to undermine the process or procedures in this matter. 

8 Staffing for a contested case proceeding is wholly within the discretion of the 

9 Department. A new ELS can be assigned ifthe Commission determines that a new hearing is 

10 called for as requested in Exceptions 2 or 3 and that reassignment would be appropriate for such 

11 a hearing, but there is nothing in this record to indicate that reassignment is necessary. Further, 

12 policy considerations weigh heavily against assigning a new ELS every time a Respondent or 

13 Petitioner gets a decision with which they disagree. The Department simply does not have the 

14 resources to reassign an ELS and bring a new ELS up to speed on a given case on demand and 

15 without justification. 

16 VI. CONCLUSION 

17 The Department requests that the Commission issue a Final Order upholding the 

18 Administrative Law Judge's Order on Motion on Ruling for Legal Issue and Proposed and Final 

19 Order, dated February 22, 2005. 

20 

21 Dated this 19th day of July, 2005. 

22 

23 

24 

25 

26 

27 

Lynne E rry, OSB #90456 
Assistant Attorney General -----
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February 3, 2005 

Ann IUiddbig 

James F. Evans 
Atte>mcy at Law 

200 S. W. Carey L!111e 
Ponlfl!ld, Oregon 9721!) 

503-6364995 

Hoaring.Officer Panel, Trll!l:ipartation Section 
1:905 LaniiAvefiuc: N.E. 
Salem, Oregon 97314 

RE: OAH C11J1c No.: 11905.S 
AgcDDY Case No,: LQ/T-NWR-02-094 
JN THE MA'ITER OF; 
Cynthia Gay (Wescott) 
Request for N'ew Ailmiclsttaflvc Law Judge 
Request to ~~t l':f~log Dati> 

De11r Ms. Redding~ 

As per phone call with you on tbls date Ms. Wescott tcqucsts a new Adminillln\tive Law Judac 
ami cequll9ts to rca11t the hearing date presently set Febnwy 28, 2005. This is a first time request 

i- for both lt~ms. 
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F ~bNruy 7. 2005 

J amos F. Ev!llls 
Attorney 11.i Law 
200 SW Carey Lana 
Portland, oR. 9n 19 

R.e: 11'1 rh~ Man~r ~f Cynlhla Gay (Wdsaott) 

De!!t Mr. Evaru: 

-·----·--~--

Thank you for your lotter offobruuy 3, 2005 rc:qucstlng·the asslgnmwt of a 
differc11t rulmini!ltriitivo law judge to the above-entitled mattar. Regr~l!y, I ffillBt deny 
your request, 

· OAR 411-060-000.5(4) ~li;iWii a request if~e \:Ian;' ''had a. rea..<1oo.able Opportunity 
to request 11 change of adm.lt.iMrative l11w judge l:iut did not do so. 'R"MOJlllblo' ia ' , 
deLermini::d t\I\der the toblil}' of ci.?~\lll1S!M.Ol!8." rn !his ()BJ!e, the Notlco of Hoarin11 ' f 

n11ming the adminifrtrative J11w iYdie Willi sent on Jlll1uary 2.0, .Your rcquost d~ted 
Februaiy 3, 2005, w11s made 14 days later. This is nal "reasonable opportunity" under all 
the al.rcumatanc.es. 

Yours·very ti:µly, 

Thomas E. Ewing, Ph , J 
Chief Administrative Law Judge 

, 
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James F. Evans 
Attorney at Law 

200 S.W. Carey Lane 
Portland, Oregon 97219 

503-636-4995 

February 8, 2005 

Thomas E. Ewing, Ph.D, J.D. 
Chief Administrativ~.La.w· Judge 
Office of Ad!!Jiiri'strative Hearings 
Emplo e:tlt Department 
605 , ttage Street N.E., Suite 201 

em, Oregon 97301 

RE; OAH Case No.: 119055 
Agency Case No,: LQ!T-NWR-02·094 
IN THE MATTER OF: 
Cynthia Gay (Wescott) 
Request for New Administrative Law Judge 
Request to Reset Hearing Date 

Dear Judge Ewing: 

( 

I 

Thank you for your letter of February 7, 2005. Please reconsider the request to remove Judge 
Elmore. On January 20, 2005 until February 2, 2005, I was not able to respond to the DEQ unt 1 
my PLF was paid. Once that was done I called up Ann Redding and updated my address and 
phone number while at the same time inquiring as to the form of request for a new judge and 
request to reset hearing. She kindly said a letter would be fine and that the request should be n 
problem as it would be a first for both. I also indicated briefly that due to the "totality of the 
circumstances" it was very important a new judge get assigned because my client had no 
confidence in Judge Elmore due to prior rulings whfoh prejudiced his rights to get a fair hearin 
on the merits. No, judge Elmore would have him get no hearing at all. Such as that is against t. e 
spirit of the administrative rules where the customer is the property owning citizen, and the ide 1s 
to reach the merits. So, Ms. Wescott renews the request. I respect your indication on the phon 
today that knowing the full "totaHty of the circumstances" a granted request seems appropriate 
Thank you for your attention to thfa matter. 
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Yours very truly, 

~--t.~. 
i 
I 
I 
i ~··'' 

J,/' (_ {_ . 
I . 
I 

Sv--~o..\A 6\.q( D 

' 

I .!!JO 
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i 
Df:°" ~·I\ S't'f-~'0 A10Q 
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reg on 
~odore R. I<ulongoski1 Co'le.rnor 

February l 0, 2005 

Office of Administrative Hearlngs 
Employment D partrnent 

605 Cottage St. NE Suite 201 
Salem, O:R 97301 

(503 378-4720 
FAX (503 378-2942 

James F. Evans 
Attorney at Law 
200 SW Carey Lane 
:Portland, OR 97219 

Re: In the Matter of Cynthia Gay (Wescott) 

Dear Mr. Evans: 

Thank you for your letter of February 8, 2005 requesting reconsideration of my 
earlier ruling denying the motion to recuse Administrative Law Judge Stephen Elmore in 
the above-entitled matter. I must again deny your request. · 

When I originally denied your request, I had not properly understood that some 
time ago Judge Elmore had actually convened the hearing. A timely request would 
have been one made shortly after notice of the initial assignment of Judge Elmore. 

You also assert that your client does not have confidence in Judge Elmore's 
impartiaiity because ofpre-yious rulings, I construe that to be a "good cause" argument 
under OAR 471-060-0005(2)(b). "Good cause'' is defined as 

any reason why an administrative law judge's impartiality might 
reaSonably be questioned. It includes, but is not limited to, personal bias or 
prejudice, personal knowledge of disputed facts, conflict of interest, or any 
other interest that could be substantially affected by the outcome of the 
proceeding. 

Judge Elmore distni.ssed your client's case on the ground that the lay 
representative did not meet the legal conditions of representation set out in ORS 
183.457(2). That ruling does not rise GJ>personal bias or prejudice." 

Thomas E. Ewing, Ph.D, J.D. 
Chief Administrative Law Judge 

c: Stephen Elmol.'e, ALJ 
Susan Greco, DEQ 
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James F. Evans 
Attorney at Law 

RE. EJVED 

Febnuiry 15, 2005 

200 S.W. Carey Lane 
Portland, Oregon 97219 

503-636-4995 

Thomas E. Ewing, Ph.D, J.D. 
Chief Administrative Law Judge 
Office of Ad;nirlistrative Hearings 
Emplo eb.t Department 
605 ttage Street N.E., Suite 201 

,em, Oregon 97301 

RE: OAH Case No.: 119055 
Agency Case No,: LQff-NWR-02-094 
IN THE MA TIER OF: 
Cynthia Gay (Wescott) 
Request for New Administrative Law Judge 
Request to Reset Hearing Date 

Dear Judge Ewing: 

FEB 16 2005 
TH OFFICE OF 

ADMINIST ATIVE HEARINGS 

I am in receipt of your Jette~ of February 10, 2005. I am disappointed in your decision to lea 
Jud,ge Elmore hearing this matter. I must renew my request for an impartial ALJ in light of yo 
letter of February 1 O. Please review the record in this matter as this will make clear that tny 
client's rights were prejudiced by Judge Elmore's actions. · 

Not allowing Ralph Hatley to act as Cynthia Wescott's personal representative was not simpl 
an abuse of discretion, but a disregarding of the law. The Judge's refosal to reset the hearing s 
as to allow my client's matter to be heard on the merits.demonstrated " ... reason why an 
administrative law judge's impartiality might reasonably be questioned ... ". You cite ORS 
183 .457(2), for Judge Elmore's decision, but he did not recite findings from the record to justi 
his decision. In fact he did not even allow an offer of proof to make a record. ORS 183 .457(1) 
states.in part", .. No rule adopted by a state agency shall have the effect of precluding lay 
representation ... " This same type language is used again in the same paragraph. ORS183.457(2) 
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which you cite is permissive unless certain conditions are found. " ... May appear by authorized 
representative if: ... " (a) " ... will not hinder the orderly and timely development of the record ... " o 
record is present to support the Judge's ruling. It is an error oflegal reasoning that my client d es 
not assume to be benign and you shoitld not disregard as a basis to recuse Judge Elmo:re. 

The "Good cause" you cite includes the language " .. Jt includes, but is not limited to, person 
bias or prejudice, ... " that means it does not even need to "rise" to personal bias or prejudice, bu 
that the subjective belief of my client is "niasonable" under the totality of the circumstances, or 
that the interest of justice- the appearance of being fair- would be promoted by removing the 
Judge. Here, the record reflects that Ms. Wescott sent a power of attomey naming Ralph Hatle 
her personal representative to Judge Elmore before the hearing, Mr. Hatley is the long time 
business partner and life partner of Ms. Wescott and was to whom much of the DEQ 
correspondence was addressed, see Petition for Rehearing and/or Reconsideration. Ms. Wesco 
also fa"<ed a letter to Judge Elmore the day before the hearing stating Mr. Hatley was going to 
on her behalf and that she would be available to the Judge at a stated telephone number if there 
were any questions. How easy would it have been to give Ms. Wescott a set over when it was 
quite clellI a good faith misunderstanding had occurred on her part. The Judge had no interest · 
protecting the party's right to a hearing. It is manifestly reasonable for Ms. Wescott to want 
another judge, and it meets the test " ... any reason why an administrative Jaw judge's impartiali 
might reasonably be questioned." 

I recite th.is record and duly include this letter in the record so that if necessary a reviewing 
body can evaluate my clients request and I am confident my clients position surpasses the' mi al 
le:vel of evidence needed to sustain her request for the Judge violated two of the most basic 
premises of administrative law; lay representation which expresses the less formal nature of th 
proceedings and the right to a hearing on the merits. 

Thank you for your close attention to this matter. 

Yours very truly, 

\ s I <r o... W\. es \='. f;. \Jc(\,.... c;::... 
Jam es F. Evans _...::> 

cc; Susan Greco _,...,--·· 
Stephen Elmore V 
Stephanie Hallock 

EXHIBITE 
AMENDED ANSWERING BRlEF 

Page 2 of2 
00046 



"· 
_____________ ,(.I :------~--1--"-""_"'_ 

rego n Office of Administrative earings 
Employment D partmei:tt 

605 Cottage St. NE, Suite 201 Theodore It Kulongoski, Governor 

Salem, R 97301 
(503 378-4720 

FAX (503 378-2942 

February 17, 2005 

Mr. James F. Evans 
Attorney at Law 
200 SW Carey.Lane 
Portland, OR 97219 

Re: In the· Matter.of Cynthia Gay (Westcott) 

Dear Mr. Evans: 

Thank you for your letter of February 15, 2005. I must again decline yow request 
to recuse Administrative Law Judge Stephen Elmore in the above-entitled matter. 

Let me add an additional explanation. I frequently get requests from both 
agencies and private citizens asking for the recusal of an administrative Jawjudge Jong 
after the. initial assignment. The reason generally, as in yow case, is that the judge ruled 
against the patty i11 an interim order. With 40,000 cases per year, it would be impossible 
for the Office of Administrative Hearings to operate efficiently and, not least, fairly ifl 
were to reassign judges every time they issue orders which agencies or parties do no/ like. 

Further correspondence on this matter i:s unnecessary, Judge Elmore will 
continue to be the judge assigned to this case. 

Y OUTS Very truly, 

r-: 
Thomas E. Ewin . , J.D. 
Chief Administrativ~ Law Judge 

c: Susan Greco, DEQ 
Stephen Elmore, ALJ 
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AECEVED 

James F. Evans 
Attorney at Law 

FEB 2 ~· 2005 
Oregon Ea 

Office of th Olrecter 

February 18, 2005 
..... 

Les Carlouch _ .......... ·"" 
Senior ;eiiCy .. Adviser 
81 · .. Sixth Avenue 

ortland, Oregon 97204 

RE: IN THE MATIER OF: 
Cynthia Gay (Wescott) 

Dear Mr. Carlouch: 

200 S.W. Carey Lane 
Portland, Oregon 97219 

503-636-4995 

Post-it' Fax Note 7671 

Fax# 

I received a phorie message from you on February 17, 2005 which stated you had spoken to 
Susan Greco, and she said there was no provision for Ms. Wescott to have lay representation in 
O:R.Sl 83.457 and that is why the Judge defaulted Ms. Wescott; therefore, no basis existed for 
DEQ to make a written request for a new judge. You said you needed to take a look at the sta e, 
but there was no roason for DEQ to take action based on Ms. Greco's reprosentation. I called y u 
a11d left a message that same day which encouraged you to look at ORS183.457(1) which 
specifically states:" ... No rule adopted by a state agency shall have the effect of precluding lay 
representation ... " Further I called you back and left another message asking you to revievJ the 
document DEQ is required to provide parties in contested case hearings, and specifically at "2. 
Rights to an attorney" where it is quite clear a party can have lay representation, and that Ms. 
Wescott fulfilled all preliminary requirements. I have left several phone messages today, but 
have been unable to speak with you. 

I am sorry, but Ms. Greco is either incompetent or is lying to your face. Her animus is clear, 
but what is striking is that she would lie to a follow employee at the Department. I can only ho e 
that her supervisor does not tolerate lying by subordinates. I would have preferred to speak wi 
you over the phone, but this matter could not wait and it seemed clear based on your phone 
message she was telling you incorrect information when there is no explanation for her to be so 
ignorant. I would still like to speak you, but feel this must to brought to the attention of the 
Director. 

Thank you for your attention to this matter. 

Your very truly, 

\.S\ To-\V\. es ~ E \)"-Y~ s 
JamesF.Evans _,..,,., ... · 
cc: Stephanie Hallock y 
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1 CERTIFICATE OF SERVICE 

2 I hereby certify that on July 19, 2005, I served the original DEPARTMENT'S 

3 AMENDED ANSWERING BRIEF TO PETITIONER'S EXCEPTIONS AND BRIEF 

4 NO. LQ/T-NWR-02-094 WASHINGTON COUNTY by hand-delivery on: 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

Stephanie Hallock, Director 
Department of Environmental Quality 
811 SW Sixth Avenue 
Portland, OR 97204 

And a true and correct copy by first-class mail on: 

James Evans 
200 SW Carey Ln 
Portland OR 97219 

Perry, #90456 
Assistant Attorney General 
Of Attorneys for DEQ 
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Department of Justice 
1515 SW Fifth Ave, Suite 410 

Portland, OR 97201 
(503) 229-5725 
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regon 
Theodore R. Kulongoski, Governor 

Department of Environmental Quality 
811 SW Sixth Avenue 

Portland, OR 97204-1390 
503-229-5696 

TTY 503-229-6993 

June 27, 2005 

Env.ironmental Quality Commission 
.c/o Jane K. Hickman, Acting Assistant to the Commission 
811 S.W. 6"' Avenue, 10"' Floor 
Portland OR 97204 

Dear Ms. Hickman: 

Re: Cynthia Wescott (formerly Cynthia Gay) 
Case No. LQ/T-NWR-02-094 

Attached you will find the Department's Answer to Respondent's Brief in the above referenced 
case. A copy of this document has been sent to Ms. Wescott's attorney ofrecord, Mr. James F. 
Evans, as of this date. 

If you have any questions, please call me at (503) 229-5152. 

CQl 
Susan M. Greco 

Enclosure 
cc: James F. Evans, Esq., 200 S.W. Carey Lane, Portland, OR 97219 
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BEFORE THE ENVIRONMENTAL QUALlTY COMMISSION 

OFTHESTATEOFOREGON 

IN THE MATTER OF: 
CYNTHIA (GAY) WESCOTT, 

PETITIONER 

) 
) 
) 
) 
) 
) 

DEPARTMENT ANSWER TO 
RESPONDENT'S BRIEF 
NO. LQ/T-NWR-02-094 
WASHINGTON COUNTY 

7 The Deparhnent of Environmental Quality (the Department), submits this Answering Brief 

8 to the Environm~ntal Quality Commission (Commission) for its consideration in the appeal, filed 

9 by Cynthia Gay of the Administrative Law Judge's Order on Motion on Ruling for Legal Issue and 

10 Proposed and Final Order, dated February 22, 2005 in Case No. LQ/T-NWR-02-045. 

11 I. COMMISSION ACTION REQUESTED 

12 The Deparhnent requests that the Commission issue a Final Order upholding the 

13 Administrative Law Judge's Order on Motion on Ruling for Legal Issue and Proposed and Final 

14 Order, dated February 22, 2005. 

15 II. CASEHISTORY 

16 On June 25, 2002, the Deparhnent issued to Respondent, Cynthia Gay (now known as 

17 Cynthia Wescott), a Notice of Violation, Deparhnent Order and Assessment of Civil Penalty which 

18 alleged four violations and assessed civil penalties in the amount of $6,072. On July 15, 2002, fue 

19 Department received a request for hearing and answer from Respondent's then attorney, Mr. 

20 Lawrence Derr. The answer expressly admitted all of the Deparhnerit's factual :findings, except that 

21 Mr. Hatley was a lessee of the property. Mr. Derr did raise fue affirmative defense that the tank was 

22 not an underground storage tank because it was a "fann tank," as that term is defined in 40 CFR 

23 280.12 (as adopted by former 340-150-0010). 

24 On August 15, 2002, the Deparhnent met with Mr. Derr to discuss the case. At that time, 

25 the Department informed Mr. Derr that it could not agree to reductions in the civil penalties until 

26 the Department received soil sample results from beneath the location of the underground storage 

27 tank. The Department received the soil sample results in June 2003. At that time, the Department 
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1 offered to settle the case. In August 2003, Mr. Derr countered with an offer of a nominal Civil 

2 penalty. Because the Department and Ms. Gay could not agree on a settlement, in September 2003, 

3 the matter was referred to the Hearing Officer Panel for the setting of a contested case hearing date. 

4 In October 2003, the Hearing Officer Panel informed the Department that Mr. Derr was no 

5 longer representing Ms. Gay. At that time, the Hearing Officer Panel informed Ms. Gay that she 

6 would need to be represented by either herself or another attomey at required by Oregon law. The 

7 contested case hearing was not set until January 14, 2004 in order to allow Ms. Gay time to prepare 

8 for the hearing. On December 15, 2003, the Department filed a Motion for Ruling on Legal Issues, 

9 requesting a ruling that the und'?I"ground storage tank in question was not a "farm tank." 

10 On December 19, 2003, Ms. Gay requested that the hearing be postponed until February and 

11 that she be allowed until mid-January to respond to the Department's motion. The Department 

12 agreed to reschedule the hearing for February 18, 2004 and to allow Ms. Gay until January i6, 2004 

13 to respond to the motion. On January 16, 2004, Ms. Gay filed a response to the Dep3rt:ment' s 

14 Motion. On January 28, 2004, Administrative Law Judge Stephen Elmore issued an order finding 

15 that the underground storage tank in question was not a farm tank. 

16 On February 18, 2004, the contested case hearing was convened but Ms. Gay failed to 

17 appear herself or to be represented by an attorney as required by ORS 183.45?1. Since Ms. Gay had 

18 failed to appear at the hearing, she was in default and a Default Final Order was entered by the 

19 Department on that dale. 

20 On March 31, 2004, the Department received a Petition for Reconsideration and Rehearing 

21 and a Request for a Stay from Ms. Gay's new attorney Mr. James Evans. On May 26, 2004, the 

22 

23 

' 24 

25 

26 

27 

10RS 183 .457 allows parties other than the agency to be represented by an "authorized 
representative" if the agency, by rule, allows such representation. A natural person cannot be 
represented by an authorized representative in contested case hearings before the Department 
because ORS 183 .457 has defined authorized representative to be "a member of a participating 
partnership, an authorized officer or regular employee of a participating corporation, association 
or organized group, or an authorized office or employee of a participating governmental authority 
other than a state agency." Thus the Department is prohibited by statute from adopting a rule 
allowing such representation. 
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1 Director granted the Petition for Reconsideration but denied the Request for a Stay since Mr. Evans 

2 had not presented facts or reasons sufficient to show that Ms. Gay would suffer irreparable injury if 

3 .the order was not stayed. On November 22, 2004, the Director agreed to allow Ms. Gay a contested 

4 case hearing on the matter. 

5 On January 20, 2005, a notice of hearing was sent by the Office of Administrative Hearings, 

6 setting the date of the hearing for February 28, 2005. On January 28, 2005, the Department filed, 

7 via facsimile, a Motion for Ruling on Legal Issues. At the time of filing, the Department attempted 

8 · to fax the Motion to Mr. Evans, but learned that his phone number had been disconnected with no 

9 forwarding number. The Motion was mailed to Mr. Evans last known address as listed with the 

10 Oregon State Bar. 

11 On February 3, 2005, Mr. Evans sent a letter to the Office of Administrative Hearings . 

12 requesting a new administrative law judge and a postponement of the hearing date. On February 7, 

13 2005, the Chief Administrative Law Judge Thomas Ewing denied the request for a new 

14 administrative law judge. On February 8th, Mr. Evans again requested a new administrative law 

15 judge and Judge Ewing denied the request. On February 151
h, Mr. Evans again requested a new 

16 administrative law judge and Judge Ewing denied the request. 

17 On February 11; 2005, a pre-hearing conference was held via telephone to allow Mr. Evans 

18 to make his arguments for postponing the contested case hearing and for allowing him additional 

19 time to respond to the Department's Motion. At the conclusion of the pre-hearing con:ference, 

20 Judge Ehnore denied both requests. When Mr. Evans failed to respond to the Department's Motion 

21 by the established deadline, Judge Ehnore issued an Order on Motion for Ruling on Legal Issue and 

22 Proposed and Final Order (Order) on February 22, 2005 rendering the contested case hearing 

23 unnecessary. 

· 24 On March 24, 2005, the Commission received Ms. Gay's timely Petition for Commission 

25 Review of the Order. On May 2, 2005, the Commission received Ms. Gay's Exceptions and Brief 

26 (Briei). 

27 I I II 
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1 III. Af'PLICABLE LAW TO COMMISSION REVIEW OF A PROPOSED ORDER 

2 The Order was issued under the statutes and procedural rules governing the Office of 

3 Administrative Hearings, which requires that all contested case hearings be conducted by an 

4 administrative law judge. The Commission's authority to review and reverse the administrative 

5 law judge's decision is limited by the statutes and the rules of the Department of Justice. The 

6 most important limitations are as follows: 

7 (1) The Commission may not modify the form of the proposed order in any substantial 

8 manner without identifying and explaining the modifications.2 

9 (2) The Commission may not modify a recommended finding of historical fact unless it 

10 finds that the recommended finding is not supported by a preponderance of the evidence in the 

11 record. 3 The Commission may not modify any historical fact unless it has ~eviewed the entire 

12 record or at least all portions of the record that are relevant to the finding. 

13 (3) The Commission may not consider any new or additional evidence, but may only 

14 remand the matter to an administrative law judge to take the evidence.4 

15 III.DEPARTMENT'S RESPONSE TO PETITIONER'S EXCEPTIONS AND ARGUMENT 

16 In his Brief, Mr. Evans takes exception to the Order in four regards: (1) that the denial of the 

17 request for a new administrative law judge be reversed; (2) that the denial of the request to reset the 

18 hearing date be reversed; (3) that the Order on the Motion for Ruling on Legal Issues be reversed or 

19 alternatively, Ms. Gay be provided a new hearing; and ( 4) that a new Environmental Law Specialist 

20 be assigned to the matter. 

21 

22 

23 

24 

25 

26 

27 

Exception No. 1: Mr. Evans requests that the Commission assign a new administrative 

law judge to the matter. Although not specifically stated in the Brief, it may be assumed that Mr. 

Evans is also requesting that the ·commission remand this matter for a new hearing under this 

exception. 

2 OAR 137-003-0665 . . 
3 OAR 137-003-0665. A historical fact is a determination that an event did or did not occur or 
that a circumstance or status did or did not exist either before or at the time of the hearing. 
4 OAR 340-011-0575 .. 
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1 In 1999, the Oregon Legislature established the Hearing Officer Panel, no\Y known as the 

2 Office of Administrative Hearings, in order to prevent perceived or actual bias presented when an 

3 agency staff person served as the adjudicator in a case. Under the law, state agencies such as the 

4 Department, are not permitted to employ their own hearing officers or to use agency staff or a 

5 member of an agency's board to conduct hearings. Contested case hearings must be held under the. 

6 · procedural rules adopted by the Attorney General and the Office of Administrative Hearings. OAR 

7 417-060-0005 sets forth the procedures for a request of a new administrative law judge. All such 

8 requests must be sent to the Chief Administrative Law Judge who must decide the request. A first 

9 request will be automatically granted unless the party did not avail itself of a "reasonable 

10 opportunity" to do so. Any subsequent requests will be granted ifthe requestor can show "good 

11 cause." Good cause is defined as "any reason why an administrative law judge's impartiality might 

12 reasonably be questioned. It includes, but is not limited to:. personal bias or prejudice, personal 

13 knowledge of disputed facts, conflict of interest, or any other interest that could be substantially 

14 affected by the outcome of the proceeding."5 

15 First, it is the Department's contention that the Commission does not have the authority to 

16 assign a new administrative law judge. Oregon Administrative Rules clearly place the authority to 

17 do so within the power of the Chief Administrative Law Judge. The Commission could remand 

18 this case for a new hearing, but there is no guarantee that a different administrative law judge would 

19 be assigned. If the Commission does have the authority to assign a new administrative law judge, 

20 such a decision would be in direct conflict with the purpose of the Office of Administrative 

21 Hearings which is to ensure that contested case hearings are conducted by an impartial third party 

22 not directly under the influence of the agency. 

23 Second, the Department argues that Chief Administrative Law Judge Ewing made the 

24 correct decision in denying each of Mr. Evans' requests for a new administrative law judge. Mr. 

25 Evans' first request for a new administrative law judge was not made within a reasonable period of 

26 

27 5 OAR 471-060-0005. 
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21 

time. Each ofMr. Evans' subsequent requests did not present good cause why the requests should 

be allowed. Specifically, Judge Ewing stated in his February 17, 2005 letter: 

I frequently get requests from both agencies and private citizens asking for the 
recusal of an administrative law judge long after the initial assignment. The reason 
generally, as in your case, is that the judge ruled against the party in an interim 
order. With 40, 000 cases per year, it would be impossible for the Office of 
Administrative Hearings to operate efficientry and, not least, fairry if I were to 
reassign judges every time they issue orders which agencies or parties do not like. 6 

Exception No. 2: Mr. Evans takes exception to the ruling that the contested case 

hearing not be postponed. Again, although not specifically stated in the Brief, it may be asslUiled 

that Mr. Evans is also requesting that the Commission remand this matter for a new hearing under 

this exception. 

First, it is the Department's contention that the Connnission does not have the authority to 

postpone a contested case hearing. As previously stated, contested case hearings inust be held 

under the procedural rules adopted by the Attorney General and the Office of Administrative 

Hearings. The authority to set the date and time of the hearing including any postponement, is 

within the power of the administrative law judge.7 Thus the rules clearly place the authority to 

postpone the hearing within the power of the administrative law judge. 

Although not specifically requested by Mr. Evans, arguably the Commission could remand 

this case for the setting of a new hearing. It is the Department's argument that Judge Elmore made 

the correct decision in denying Mr. Evans' request for a postponement of the hearing. An 

administrative law judge may postpone a hearing for good cause. 8 Good cause is defined in 

Black's Law Dictionary as a substantial or good reason that is beyond the proponent's reasonable 

22. control. Mr. Evans provides three reasons why the hearing should have been postponed: 

23 

24 

25 

(1) Mr. Evans argues that he could not take action on this matter because of a "legal 

disability." In a letter dated February 8, 2005 to Judge Ewing, Mr. Evans stated that his "legal 

26 6 Letter from Thomas E. Ewing to James F. Evans, dated Februmy 17, 2005. 
7 OAR 137-003-0525. 

27 ' OAR 137-003-0525. 
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1 disability'' was the fact that he had not paid his professional liability insurance. 1bis reason is not 

2 good cause since Mr. Evans' decision regarding when to pay his professional liability insurance was 

3 completely within his control. 

4 (2) Mr. Evans argues that, because he did not receive the Department's Motion until 

5 February 11, 2005, he did not have sufficient time to respond to the Motion in preparation for the 

6 hearing. 1bis reason is not good cause because Mr. Evans is required to update his address with the 

7 Oregon State.Bar, the Department and the administrative law judge.9 Mr. Evans received notice of 

8 the hearing on January 21, 2005. He informed the Department and the Office of Administrative 

9 Hearings of his change of address in a letter dated February 3, 2005.10 The Department made a 

10 diligent effort to promptly ~erve Mr. Evans with its Motion by attempting to fax the Motion to his · 

11 last lmown fax number. When the Department learned that the number had been disconnected, the 

12 Department attempted to contact Mr. Evans by telephone. There was no forwarding number 

13 available for Mr. Evans telephone number. The Department then contacted the Oregon State Bar 

14 and directory assistance but no forwarding address or number was available from either entity. At 

15 that time, the Department mailed the Motion to Mr. Evans' last lmown address. Once the 

16 Department learned of Mr. Evans change of address, it promptly mailed an additional copy of the 

17 Motion to the new address. 

18 (3) Mr~ Evans argues that he did not have sufficient time to prepare for the hearing because 

19 he was preoccupied with his requests for a µew administrative law judge. Again, this reason is not 

20 good cause, specifically, how much time Mr. Evans spends on the case and how he chose to 

21 allocate his time were completely within his control. 

22 Exception No. 3: Mr. Evans takes exception to the Order on Motions for Ruling on 

23 Legal Issues and requests that the Commission reverse this Order. Alternatively, Mr. Evans is 

24 requesting that the Commission remand the case "because Ms. Wescott was not afforded a hearing 

25 to present evidence." Although Mr. Evans is not clear which Order he is referring to in his Brief, 

26 
9 See OAR 137-003-0520(6) and Oregon State Bar Rules of Procedure, Rule 1.11. 

27 10 This letter was received by the Department on February 7, 2005. 
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1 the Department believes Mr. Evans is referring to the Order on Motions for Ruling on Legal 

2 Issues dated January 28, 2004. 

3 First, the Department argues that Judge Ehnore was correct in his ruling that the 

4 underground storage tank was not a "fann tank." As previously stated, contested case hearings 

5 must be held under the procedural rules adopted by the Attorney General and the Office of 

6 Administrative Hearings. The procedural rules allow for a portion or all of the issues in a 

7 contested case to be resolved through a process called a Motion for Ruling on Legal Issues or 

8 Sunnnary Judgment. 11 The administrative law judge must grant the motion if the evidence in the 

9 record shows that there is no genuine issue as to any material fact that is relevant to the legal issues 

10 in the matter. If the judge's ruling on the motion resolves all the issues in the case, then the judge 

11 must issue a proposed order. 

12 While the Commission may reverse or modify a finding of fact, it can do so only if the 

13 Connnission finds that the finding is not supported by a preponderance of the evidence in the 

14 hearing record. Additionally, the Commission may not modify any historical fact unless it has 

15 reviewed the entire record or at least all portions of the record that are relevant to the finding.12 

16 Thus, in order to modify Judge Ehnore's findings in the January 2004 Order, the Commission 

17 would need to review the Department's Motion for Ruling on Legal Issues dated December 15, 

18 2003 and the exhibits attached thereto, along with Respondent's Answer and Motion for Ruling 

19 on Legal Issues dated January 16, 2004 and the exhibits attached thereto, and make a 

20 determination that the findings of fac! in the Order are not supported by a preponderance of 

21 evidence in the exhibits attached to the Motions. 

22 Pursuant to the rules, "farm tank" is defined as "a tank located on a tract ofland devoted 

23 to the production of crops or raising animals, including fish, and associated residences and 

24 improvements. A farm tank must be located on the farm property. "13 The facts in the record 

25 

26 n OAR 137-003-0580. 
12 OAR 137-003-0665(4). 

27 13 40 CFR 280.12, as adopted by former OAR 340-150-0010. 
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show that the tract ofland on which the rmdergrormd storage tank was located was not devoted 

to the production of crops. As stated in the Department's Motion for Ruling on Legal Issues, 

dated December 15, 2003: 

Specifically, at least two business entities which are unrelated to production of 
crops list the tract of land as their principal place of business. Since 1991, 
Respondent has used the name of 'Beaver Oaks Airport' as the facility name. A 
portion of the property has been rezoned from 'exclusive farm use' to 'other 
improved property'. The tract of land on which the UST was located was .used for 
a landing strip. (annotations removed). 14 

After reviewing the Department's Motion and Ms. Gay's Response and attached 

evidence, the administrative law judge found that: 

The affidavit and photographs of Department employee Greg Toran - unrebutted by 
the affidavits of Ms. Wescott and her affiant, John Bresko-establish that the property 
still was being identified as Beaver Oaks Airport in November 1998, and that a 
business called "Skydive Eagle Creek" was being operated there. That Ms. Wescott 
and her partner "har\Jested hay crops a number of years" and "had a communal 
garden" does not establish that the property was "devoted to the production of 

,,15 crops. 

The facts clearly show that the property on which the rmdergrormd storage tank was 

located, was not devoted to the production of crops and thus the rmdergrormd storage tank 

was not a "farm tank." 

Second, Mr. Evans argues that Ms. Gay should be granted a new hearing because she "was 

not afforded a hearing to present evidence" on the issue of whether or not the rmdergrormd storage 

tank was a farm tank. This is not true. Ms. Gay was afforded the opportunity to present evidence 

as exhibits to her response to the Department's Motion. Simply because the administrative law 

judge did not agree with Ms. Gay's position, does not mean that the process was "unfair" as 

alleged by Mr. Evans. While a party to a contested case hearing has a right to appeal the 

proposed order of an administrative law judge, the Office of Administrative Hearings was 

established to ensure that contested case hearings are conducted by an impartial third party to 

14 Department's Motion for Ruling on Legal Issues dated December 15, 2003, page 3. 
27 15 Order on Motions for Ruling on Legal Issue, dated January 28, 2004, page 1. 
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1 ensure a fair process. If the Connnission allowed a new hearing every time a party did not agree 

2 with the proposed order of an administrative law judge, this process would be circumvented. 

3 After being served with a formal epforcement action, a respondent has twenty days to file an 

4 answer that either admits or denies all the facts alleged in the action. Any factual matters alleged in 

5 ~formal enforcement action that are not denied in the answer, are presumed to be admitted. 16 An 

6 administrative law judge must limit the scope of the hearing to those matters that are placed at issue 

7 by the answer. 17 The Commission created this process to ensure that both sides are informed about 

8 the issues and can address the issues in a timely manner. Ms. Gay's answer expressly admitted all 

9 of the Department's factual findings, except that Mr. Hatley was a lessee of the property. At no 

10 time during the ensuing years of this case, has Ms. Gay filed an amended answer denying any of the 

11 Department's factual findings. In fact, in Ms. Gay's answer to the Department's Motion, she again 

12 did not deny any of the Department's factual findings but instead argued that those facts should 

13 mean a different legal conclusion. Ms. Gay had many opportunities to present evidence to support 

14 her case in this matter. Before an agency can deprive a person of at least some interests including 

15 money, due process requires that persons be given adequate notice of the action and an opportunity 

16 to contest that action. Ms. Gay was provided with both in this case. 

17 Exception No. 4: Mr. Evans has requested that a new enviromnental law specialist be 

18 assigned to this matter in order to protect Ms. Gay's "procedural rights". 

19 Statute and rule allow the Department to be represented in formal enforcement matters by. 

20 an enviromnental law specialist.18 An en,;rronmental law specialist is specifically prohibited from 

21 giving legal advice to the Department or the Commission. An enviromnental law specialist's role 

22 in the contested case process is limited to drafting documents, presenting evidence, and presenting 

23 factual and limited legal arguments to the administrative law judge and the Commission. 

24 I II I 

25 

26 16 OAR 340-012-0530. 
17 OAR 340-011-0570. 

27 18 ORS 183.452 and OAR 340-011-0510. 
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· 1 Mr. Evans argument is flawed in that he assumes that the environmental law specialist has 

2 some influence over the outcome of the proceeding besides that which occurs due to the presenting 

3 of evidence and arguments to the administrative law judge and the Commission. In reality, the 

4 specific environmental law specialist merely serves as a representative of the Department and has 

5 limited decision-making authority. For example, a recommendation to settle a case is generally first 

6 reviewed by the regional manager overseeing administration ofthe program and must be approved 

7 · by the administrator of the Office of Compliance and Enforcement, subject to further review by the 

8 Director of the Department. 

9 The procedural process which the Department must follow when issuing a formal 

10 enforcement action such as a civil penalty assessment, is set forth in statute, rule and policy. 19 At 

11 the time the Department issues a civil penalty, it is only a proposed penalty and does not become 

12 final until the respondent has exhausted the appeal process. If the respondent believes the 

13 Department's findings are incorrect or the civil penalty amount is too high, the respondent may file 

14 an answer and a request for hearing and informal discussion. If the respondent provides 

15 information at the informal discussion showing that the Department should mitigate the civil 

16 penalty, the Department will often reduce the civil penalty. The majority of cases are settled after 

17 the informal discussion with .a reduced penalty. If the Department and the party are unable to reach 

18 an agreement regarding settlement, then the case is scheduled for a contested case hearing. An 

19 administrative law judge issues a proposed order after determining the facts in the matter and 

20 applying those facts to the applicable law. A respondent has the right to appeal this proposed order 

21 to the Commission along with the final order of the Commission to the Court of Appeals. Tiris 

22 particular case has been handled according to the statutes and rules the Department is required to 

23 follow. 

24 //// 

25 !Ill 

26 

27 19 For example, see ORS Chapter 183 and ORS Chapter 468. 
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1 N. CONCLUSION 

2 In conclusion, the Department requests that the Commission issue a Final Order upholding 

3 the Administrative Law Judge's Order on Motion on Ruling for Legal Issue and Proposed and Final 

4 Order, dated February 22, 2005. 
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Dreg on 
Theodore R. Kulongoski, Goveinor 

May 12, 2005 

Ms. Susan Greco 
Office of Compliance and Enforcement 
Oregon Department of Environmental Quality 
811 S.W. Sixth Avenue · 
Portland, Oregon 97204 

Re: Cynthia Westcott (forinerly Cynthia Gay) 
OAR Case No. 119055 
DEQ Case No. LQ/T-NWR-02-094 

Dear Ms. Greco: 

Department of Environmental Quality 
811 SW Sixth Avenue 

Portland, OR 97204-1390 
503-229-5696 

TTY 503-229-6993 

On May 9, 2005, the Commission received your request for an extension of time to file 
the Department's Answering Brief, until June 27, 2005. Your request for extension was 
filed timely, and the Commission has granted your request. 

If you have any questions, please call me at (503) 229-5555. 

Sincerely, 

~k~~ 
Jane K. Hickman 
Acting Assistant to the Commission 

Cc: James F. Evans, 200 S.W. Carey Lane, Portland, OR 97219 
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regon 
Theodore R. Kulongoski, Governor 

May9, 2005 

Jane Hickman 
Acting Assistant to the Connnission 
811 S.W. 6'" Avenue 
Portland OR 97204 

Dear Ms. Hickman: 

Department of Environmental Quality 
811 SW Sixth Avenue 

Portland, OR 97204-1390 

R. ECEIVED 503-229-5696 
TTY 503-229-6993 

MAY O 9 2005 
OregonDEQ 

Office of the Director 

Re: Cynthia Gay (Wescott) 
No. LQ/T-NWR-02-094 

Thank you for providing a copy of Ms. Wescott' s Exceptions and Brief which was filed with the 
Environmental Quality Connnission on May 2, 2005. The Department hereby requests that the 
time frame for filing of its Answering Brief be extended to June 27, 2005. At that time, a copy of 
the Answering Brief will be provided to Mr. Evans as required by OAR 340-011-0575. 

I ~elf, 

\__~Yut-J0J 
Susan M. Greco 
Environmental La 

cc: James F. Evans, 200 S.W. Carey Lane, Portland, OR 97219 
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May2, 2005 

Jane K. Hickman 
Acting Assistant to Commission 
Environmental Quality Commission 
811 S.W. Sixth Ave. 
Portland, Oregon 97204 

James F. Evans 
Attorney at Law 

200 S.W. Carey Lane 
Portland, Oregon 97219 

RE: Cynthia Wescott(formerly Cynthia Gay) 
OAR Case No. 119055 
DEQ Case No. LQ/T-NWR-02-094 

EXCEPTIONS and BRIEF to Proposed Order of ALJ Elmore 

Dear Commission: 
This letter constitutes Ms. Wescott' s Exceptions and Brief on the Proposed Order: 

EXCEPTIONS 
1. Ms. Wescott takes exception to denial of Request for new administrative law judge, 
OAR 4 71-060-0005( 4). Relief Sought and Entitled to: a new administrative law judge impartial 
and fresh to the case. 
2. Ms. Wescott takes exception to denial of Request to Reset Hearing Date(Denial of hearing). 
Relief Sought and Entitled to: a new hearing date to present witness's testimony and 
documentary evidence. 
3. Ms. Wescott takes exception to Order on Motion for Ruling on Legal Issues.(Definition of 40 
CFR 280.12 " .. .is a tank located on a tract ofland devoted to ... "farming.)OAR340-150-0010 
Relief Sought and Entitled to: Reverse of Order on Motion for Ruling on Legal Issues. New 
Order declaring tank is on land devoted to farming so is a farm tank. In the alternative to Order a 
new administrative law judge to provide opportunity to present motions and a hearing to present 
witness's testimony and documentary evidence as to the factual contention that tank in question 
is a "farm tank". 
4. Ms. Wescott takes exception to Susan Greco, Environmental Law Specialist, abusing Ms. 
Wescott's procedural due process rights to a fair hearing. Relief Sought and Entitled to: new 
Environmental Law Specialist assigned to in this Matter. 

BRIEF 
1. Ms. Wescott is entitled to new administrative law judge. Ms Wescott made a written request 
on February 3, 2005 for a new administrative law judge and request to reset hearing due to the 
fact that ALJ Elmore had earlier denied Ms. Wescott a hearing and after a petition for rehearing 
and or reconsideration, Ms. Hallock, Director ofDEQ granted new hearing. This is not an 
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interim order and the letter sent November 30, 2004 makes clear this is a new process. Letter 
sent February 15, 2005 makes clear the reasons why Judge Elmore is prejudiced against Ms. 
Wescott. 
2. Ms. Wescott is entitled to a new hearing. The highest concept in administrative law is to have 
a hearing on the merits that is perceived to be fair by the parties and to have substance over form 
and to achieve that by an informal process that gives the parties an opportunity to be heard and 
present witnesses' testimony and documentary evidence. Ms. Wescott made a request to reset 
the hearing February 3, 2005. There was good cause because I could not take action due to legal 
disability and not getting the other sides paper work. I also was strongly requesting a new judge 
as above argued. 
3. Ms. Wescott is entitled to reversal of the Order on Motions for Ruling on Legal Issues because 
the farm tank is on land devoted to farming. ALJ Elmore was wrong in declaring the tank was 
not on land devoted to farming. The tank was on land devoted to farming by way of use as a hay 
field and because it is land zoned for fanning. Not all the land was" groomed" for an airstrip, but 
most was uneven and unusable for an airstrip because it was being used for growing hay. In the 
alternative the Commission should order a new hearing because Ms. Wescott was not afforded a 
hearing to present evidence. This is critical to the fairness issue. 
4. Susan Greco should be removed for equity reasons so we can truly start over and end up with a 
fair result. She has been abusive all through the process with no interest in protecting Ms. 
Wescott' s procedural rights. 

CONCLUSION 
stice require reli~e. a~exception/ and brief. 

es .Evans ~ 
omey for Ms. Wescott 
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Petitioner CYNTHIA GAY (WESCOTT) OHA Case No. 119055 
PETITION FOR COMMISSION REVIEW 

March 24, 2005 

James F. Evans 
Attorney at Law 

200 S.W. Carey Lane 
Portland, Oregon 97219 

503-636-4995 

Department of Environmental Quality Commission 
Stephanie Hallock 
Director, Department of Environmental Quality 
811 S.W. Sixth Avenue 
Portland, Oregon 97204 

RE: OAH Case No.: 119055 
Agency Case No,: LQ/T-NWR-02-094 
IN THE MATTER OF: 
Cynthia Gay (Wescott) 
Petition for Commission Review 

Dear Ms. Hallock, and Commission: 

/ilff&tiuwff 
HAR 2 4 2005 !!JJ 

JEPT. OF 
. ENVJROM{NT!iL QU!itrn 

This letter duly above captioned "Petition for Commission Review" and, captioned with 
petitioner's name and the above identification of the Petitioner by name and case numbers 
expresses Petitioners intent that the Commission review the proposed Order that the 
Administrative Law Judge has served on Petitioner. This letter duly constitutes service within 30 
days and fulfilled the jurisdictional requirement as required by OAR 340-011-0575(3)( 4). 

00075 



( 
BEFORE THE OFFICE OF .ADMINISTRATIVE HEARINGS 

STATE OF OREGON 
. for the . 

DEPARTMENT OF ENVIRONMENTAL QUALITY 

IN THE MATTER OF THE PROPOSED 
ASSESS:MENT OF CIVIL PENAL TY 

CYNTHIA WESCOTT 
,(formerly Cynthia Gay), 

Respondent 

) 
) 
) 
) 
) 
) 

ORDER ON MOTION FOR 
RULING ON LEGAL ISSUE AND 
PROPOSED AND FINAL ORDER 1 

OAH Case No. 119055 
Dept. Case No. LQ/T-NWR-02-094 

HISTORY OF THE CASE 

. The Department of Environmental Quality issued a Notice of Violation, Department Order, 
and Assessment of Civil Penalty June 24, 2002; and served it on the Respondent, Cynthia Wescott 
(then Cynthia Gay). Ms. Wescott filed her Request for Hearing and Answer July 1 5~ 2002, 
admitting all factual allegations of the Notice except the allegation that a Ralph Hatley was the 
lessee of the subject property, denying the four alleged violations, and raising as an affirmative 

( defense that the tank at issue was a "farm tank" and ·thus exempt.under ORS 466.710(1)1 from 
" . regulation as an underground storage tank. 

The Department filed a Motion for Ruling on Legal Issues December 18, 2003. Ms. Wescott 
filed her r.esponse and her own Motion for Rulmg on Legal Issues January 20, 2004. By order issued 
January 28, 2004, I ·denied Ms. Wescott' s motion and granted the D epartment's motion, holding that 
the tank in question was not a "farm tank." 

A hearing was scheduled for February 18, 2004, at the Department's office in Portland. 
Ms. Wescott did not appear for the hearing. Ralph Hatley appeared, indicated that Ms. Wescott 
had appointed him to represent her, provided a Power of Attorney to that effect, and confirmed that 
he 'was not licensed to practice law in Oregon. According to the provisions of ORS 183.457(2)(b), 
a person cannot be represented by an authorized representative unless the agency "allows, by rule, 
authorized representatives t~ appear on behalf of such participants in the type of contested c;:i.se 
hearing being conducted." The record included no evidence that the· Department had adopted such 
a rule, so the hearing was cancelled because of Ms. Wescott's faillire to appear for the hearing. 
The Department then issued a Final Order February 18, 2004. 

Ms. Wescott, through her attorney, James F. Evans, then filed a Petition for Rehearing 
and/or Reconsideration and Stay of Enforcement March 31, 2004. By letter issued May 26, 

1 "ORS 466. 706 to 466.882 and 466.994 shall not apply to a: 
\ 1) Farm or residential tank of 1, 1 00 gallons o~ less capacity used for storing motor fuel for 
noncommercial purposes." 

In the Matter of Cynthia Wescott 
Pairn l of 4 
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2004, the Department denied the request for rehearing, but agreed to reconsider its February 18, 
2004, Final Order and stay collection pending the reconsideration. The Department referred the 
matter to the Office of Administrative Hearings December 1, 2004, for a contested case hearing. 
By Notice of Hearing issued January 20, 2005, the Office of Administrative Hearings set the 
matter for hearing February 28, 2005. The Department filed a Motion for Ruling on Legal Issues 
January 28, 2005, serving Ms. Wescott through her attorney at his record address.2 

By ex parte letter received at the Office of Administrative Hearings February 4, 2005, 
Mr. Evans sought assignillent of a new administrative law judge and a reset of the scheduled 
hearing date . By letter issued February 7, 2005, the Chief Administrative Law Judge denied the 
reque.st for reassignment. I then contacted Mr. Evans and the Department's repres~ntative by 
telephone February 8, 2005, to discuss Mr. Evans's reset request. Mr. Evans had not yet received 
the Chief ALJ' s letter denying his request for a new ALJ, so he· did not choose to participate . . That 
same day Mr. Evans filed a letter seeki.rig the Chief ALJ's reconsideration of his request for a new 
ALJ. The Chief AiJ again denied the request by letter issued February 10, 2005. 

By exparte telephone call to me February 14, 2005, Mr. Evans renewed his recusal request 
to me, and I also denied it. Mr. Evans also sought an extension of time to respond to the 
Department's Motion for Ruling on Legal lssues. I attempted·to contact the Department's 
representative, but she was not available until February 17, 2005, so I did not address Mr. Evans's 
request for an extension of time.3 I forwarded to the Department's representative an e-mail setting 
forth the gist of the ex parte communication from Mr. Evans, and notified her that we would discuss 
Mr. Evans's request for an extension of time and for a reset February 17, 2005. I conducted a brief ( 
prehearing conference February 17, 2005, with Mr. Evans and the Department's representative \ 
participating. Mr. Evans argued his request for an extension oftirne, noting that he had not actually 
received the Department's motion until nearly two weeks after it_ had been mailed because his _ . 
address had changed. He had not notified th~ Department of the address change until afterward. I 
denied the request, since Mr. Evans held sole control over his address and the Department's 
knowledge of it. I also denied the request for a reset of the bearing, because the hearing notice had 
been maiied January 20, 2005, Mr. Evans bad not sought a reset for more than two weeks, and his 
request set forth no good cause for the reset. 

The sole pending issue is the Department's Motion for Ruling on Legal Issues. Ms. Wescott' s 
original answer admitted to all factual allegations except Mr. Hatley's alleged lessee status, and the 
Department in its motion stipulates that Mr. Hatley-is not the lessee of the subject property. The sole 
affirmative defense raised by Ms. ·wescott is that the tank at issue was a "farm tank," and therefore 
excluded from the enforcement sought. That issue was addressed by my January 28, 2004, order 
granting the Department's December 18, 2003, Motion for Ruling on Legal Issues and holding that the 
subject 1.lilderground storage tank was not a "farm tank." 

2 The cover letter included with the motion indicated that Mr. Evans bad until "February 14, 2004," to 
' respond to the motion. The year obviously was incorrect, but the day also was incorrect. The 

Department's motion was mailed January 28, 2005, so the response deadline was February 11, 2005. See, 
OAR 137-003-0580(2), -0520(8) . 

3 I suggested that, in the ensuing three days, Mr. Evans diligently work to prepare his response. Nothing 
was submitted by February 17, and nothing has been received since. 
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Ms. Wescott has not responded to the Department's motion. The motion's factual allegations 
are well-supported by its accompanying affidavits and the record as a whole, and therefore are 
established as true. See, OAR 137-003-0580(10). Therefore, no genuine issue as to any material 
fact exists in this case. The legal conclusions argued in the Department's motion are the sole 
conclusions that could be reached in light of the unrebutted facts established.4 The Department 
therefore is entitled to a judgment as a matter of law. The Department's motion is granted, and its 
findings and conclusions are adopted here in their entirety. 

FINDINGS OF FACT 

The Department's Findings of Fact are adopted in their entirety. 

CONCLUSION OF LAW 

The Departm,ent's Conclusions of Law are adopted in their entirety. 

ORDER 

The Department's Motion for Ruling on Legal Issues is granted. I therefore propose that 
the Department's Notice of Violation, Department Order, and Assessment of Civil Penalty issued 
June 24, 2002, be affirmed. 

Stephen . Elmore, Adm' Law Judge 
Office of Administrative Hearings 

4 The Department did not seek a civil penalty for certain of the violations alleged. Hence, the only 
potential unaddressed legal issue would be whether Ms. Wescott's civil penalty should be greater than 
that to which the civil penalty formula otherwise unerringly leads. 

In the Matter of Cynthia Wescott 
Page 3 of 4 

00080 



APPEAL RIGHTS . 

If you are not satisfied with this decision, you have the right to have the decision reviewed by the 
Oregon Environmental Quality Commission. To have the decision reviewed, you must file a, 
"Petition for Review" within 30 days of the date this ord.er is served on you as provided in 
Oregon Administrative Rule (OAR) 340-011-0132(1) and (2). The Petition for Review must be 
filed with: 

Environmental Quality Commission 
c/o Stephanie Hallock, Director, DEQ 
811 SW Sixth Avenue 
Portland, OR 97204. 

Within 30 days of filing the Petition for Review, you must also file exceptions and a brief as is 
provided ill OAR 340-011-0132(3). If the petition, exceptions and brief are ti.Jed in a timely 
manner, the Commission will set the matter for oral argument and notify you of the time and 
place of the Commission's meeting. The require~ents for filing a petition, exceptions and briefs 
are set out in OAR 340~011 -01 32. 

Unl.ess you timely and appropriately file a PetitiOn for Review as set forth above, this Proposed 
Order becomes the Final Order of the Environmental Quality Commission 30 days from the date 
of s.ervice on you of this Proposed Order. If you wish to appeal the Final Order: you have 60 
days froin the date the Proposed Order becomes the Final Order to file a petition for review with 
the Oregon Court of Appeals. See ORS 183.400 et. seq. 

Jn the Matter of Cynthia Wescott 
· Page 4 of4 
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CERTIFICATE OF SERVICE 

I certify that on February 22, 2005, I served the attached Order on Motion for Ruling on Legal 
Issue and Proposed and Final Order by mailing certified and/or first class mail, in a sealed 
envelope, with first class postage prepaid, a copy thereof addressed as follows: 

JAMES F EV ANS 
A TIORNEY FOR CYNTHIA GAY 
805 LIBERTY STNE #3 
SALEM OR 97301 

BY FIRST CLASS MAIL AND CERTIFIED MAIL 
BY CERTIFIED MAIL RECEIPT# 7004 2890 0001 8956 0016 

CYNTHIA GAY (WESCOTT) 
29388 SE HEIPLE RD 
EAGLE CREEK OR 97022 

BY FIRST CLASS MAIL AND CERTIFIED MAIL 
BY CERTIFIED MAIL RECEIPT # 7004 2890 0001 8956 0023 

SUSAN GRECO 
OREGONDEQ 
OFFICE OF COMPLIANCE AND ENFORCEMENT 
811 SW 6TH AVE 
PORTLAND OR 97204 

BY FIRST CLASS MAIL 

DEBORAH NESBIT 
OREGONDEQ 
OFFICE OF COMPLIANCE AND ENFORCEMENT 
811 SW 6TH AVE 
PORTLAND OR 97204 

BY FIRST CLASS MAIL Q 
Ann Redding, Administrative Sp ial st 
Office of Administrative Hearing 
Transportation Hearings Division 
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PLEASE PLACE IN ORIGINAL FILE 

CASE NAME: CYNTHIA WESCOTT (GAY) 

CASE NUMBER: 119055 

AGENCY: DEQ(GRECO) DATE: 2/22/05 

l:8J ORDER ON MOTION FOR RULING ON LEGAL ISSUED AND PROPOSED AND 
FINAL ORDER. 

SENDER: COMPLETE THIS SECTION 

• Complete items 01 ;:2, and 3. Also complete 
item 4 if Restrict~i::l Delivery is desired. 

• Print your name and address on the r-everse · 
so that we can return the card to you. 

• Attach this card to the back of the mailpiece, 
or on the front if space Pt?rmits. l I q 0$' 

1. Article Addressed to: 
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D Express Mail 
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CYNTIIIA GAY (WESCOTT) 
29388 SE HEIPLE RD 
EAGLE CREEK OR 97022 

-~---------· 

3. Service Type 

..A Certified Mail 
D Registered 

D Insured Mail 

D Return Receipt for Merchandise 

DC.O.D. 

4. Restricted Delivery? (Extra Fee) D Yes 

2. Article Number 
(Transfer from service label) 

i·-cr 7004 2890 0001 8956 0023 

PS Form 3811 , February 2004 Domestic Return Receipt 

' . 
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PLEASE PLACE IN ORIGINAL FILE 

CASE NAME: CYNTHIA WESCOTT (GAY) 

CASE NUMBER: 119055 

AGENCY: DEQ(GRECO) DATE: 2/22/05 

[RI ORDER ON MOTION FOR RULING ON LEGAL ISSUED AND PROPOSED AND 
FINAL ORDER 

• Complete items 1, 2, and 3. Also complete 
item 4 if Restcicted Delivery is desired. 

• Print your name and address on the reverae 
so that we· can return the card to you. 

D Agent 
D Addressee 

• Attach this card to the back of the mailpiece, 
or on the front if space permits. i \ C\D 5 

C. Date of Delivery 

1. Article Addressed to: 

-I 

! 

D. Is delivery address different from Item 1? D Yes 
If YES, enter delivery address below: D No 
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Dregon 
Theodore R. Kulongoski, Governor 

Office of Administrative Hearings 
Employment Department 

605 Cottage St. NE, Suite 201 
Salem, OR 97301 

(503) 378-4720 
FAX (503) 378-2942 

February 17, 2005 

Mr. James F. Evans 
Attorney at Law 
200 SW Carey Lane 
Portland, OR 97219 

Re: In the Matter of Cynthia Gay (Westcott) 

Dear Mr. Evans: 

Thank you for your letter of February 15, 2005. I must again decline your request 
to recuse Administrative Law Judge Stephen Elmore in the above-entitled matter. 

Let me add an additional explanation. I frequently get requests from both 
agencies and private citizens asking for the recusal of an administrative law judge long 
after the initial assignment. The reason generally, as in your case, is that the judge ruled 
against the party in an interim order. With 40,000 cases per year, it would be impossible 
for the Office of Administrative Hearings to operate efficiently and, not least, fairly if I 
were to reassign judges every time they issue orders which agencies or parties do not like. 

Further correspondence on this matter is unnecessary. Judge Elmore will 
continue to be the judge assigned to this case. 

\ . 
\,) 

Thomas E. Ewing . , J .D. 
Chief Administrative Law Judge 

c: Susan Greco, DEQ 
Stephen Elmore, ALJ 
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James F. Evans 
Attorney at Law 

C IV D 
200 S.W. Carey Lane 

Portland, Oregon 97219 
503-636-4995 

FEB 005 
Hr Ot-FICE 0 

ADMINISTRATIVE HEARINGS 

February 15, 2005 

Thomas E. Ewing, Ph.D, J .D. 
Chief Administrative Law Judge 
Office of Administrative Hearings 
Employment Department 
605£ 0ittage Street N .E., Suite 201 
~m, Oregon 97301 

RE: OAH Case No.: 119055 
Agency Case No,: LQ!f-NWR-02-094 
IN THE MATTER OF: 
Cynthia Gay (Wescott) 
Request for New Administrative Law Judge 
Request to Reset Hearing Date 

Dear Judge Ewing: 

I am in receipt of your letter of February 10, 2005. I am disappointed in your decision to leave 
Judge Elmore hearing this matter. I must renew my request for an impartial ALJ in light of your 
letter of February 10. Please review the record in this matter as this will make clear that my 
client's rights were prejudiced by Judge Elmore's actions. 

Not allowing Ralph Hatley to act as Cynthia Wescott' s personal representative was not simply 
an abuse of discretion, but a disregarding of the law. The Judge' s refusal to reset the hearing so 
as to allow my client's matter to be heard on the merits demonstrated " ... reason why an 
administrative law judge's impartiality might reasonably be questioned ... ". You cite ORS 
183.457(2), for Judge Elmore's decision, but he did not recite findings from the record to justify 
his decision. In fact he did not even allow an offer of proof to make a record. ORS 183.457(1) 
states in part " ... No rule adopted by a state agency shall have the effect of precluding lay 
representation .. .'' This same type language is used again in the same paragraph. ORS183.457(2) 
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which you cite is permissive unless certain conditions are found. " ... May appear by authorized · 
representative if: ... " (a) " ... will not hinder the orderly and timely development of the record ... " No 
record is present to support the Judge's ruling. It is an error oflegal reasoning that my client does 
not assume to be benign and you should not disregard as a basis to recuse Judge Elmore. 

The "Good cause" you cite includes the language " .. .It includes, but is not limited to, personal 
bias or prejudice, ... " that means it does not even need to "rise" to personal bias or prejudice, but 
that the subjective belief of my client is "reasonable" under the totality of the circumstances, or 
that the interest of justice- the appearance of being fair- would be promoted by removing the 
Judge. Here, the record reflects that Ms. Wescott sent a power of attorney naming Ralph Hatley 
her personal representative to Judge Elmore before the hearing, Mr. Hatley is the long time 
business partner and life partner of Ms. Wescott and was to whom much of the DEQ 
correspondence was addressed, see Petition for Rehearing and/or Reconsideration. Ms. Wescott 
also faxed a letter to Judge Elmore the day before the hearing stating Mr. Hatley was going to act 
on her behalf and that she would be available to the Judge at a stated telephone number if there 
were any questions. How easy would it have been to give Ms. Wescott a set over when it was 
quite clear a good faith misunderstanding had occurred on her part. The Judge had no interest in 
protecting the party's right to a hearing. It is manifestly reasonable for Ms. Wescott to want 
another judge, and it meets the test " ... any reason why an administrative law judge' s impartiality 
might reasonably be questioned." 

I recite this record and duly include this letter in the record so that if necessary a reviewing 
body can evaluate my clients request and I am confident my clients position surpasses the minimal 
level of evidence needed to sustain her request for the Judge violated two of the most basic 
premises of administrative law; lay representation which expresses the less formal nature of the 
proceedings and the right to a hearing on the merits. 

Thank you for your close attention to this matter. 

Yours very truly, 

\ S. \ q "--""'es. \= . £\Jct~ S> 
James F. Evans 

cc: Susan Greco 
Stephen Elmore~ 
Stephanie Hallock 
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~tephen H ELMORE - Gay/DEQ: OAH '905 __ 5 __________ _ 

From: 
To: 
Date: 
Subject: 

Ms. Greco--

Stephen H ELMORE 
greco.susan@deq.state.or.us 
2/14/05 12:23:51 p.m. 
Gay/DEQ: OAH #119055 

I received an ex parte telephone call from James Evans, Ms. Gay's attorney, this morning at 
approximately 10:35, wanting to address his pending motions and yours. I attempted to call you but your 
voice mail said that you would be out of the office until Thursday, February 17. 

Mr. Evans renewed his recusal request directly to me. Under the administrative rules, the 
question usually is one for the Chief Administrative Law Judge, not for me, and in this case the Ch ief ALJ 
already has twice denied the request. I told Mr. Evans that the only way I would recuse myself would be if 
I thought that I could not be fair to both parties. In this case I do not th ink that, so I denied the request. 

Mr. Evans also seeks additional time to respond to the Department's Motion for Ruling on Legal 
Issues. I did not address the request, but suggested that he diligently seek to submit his response as 
soon as possible. I told him that I would set up a telephone conference for Thursday, February 17, at 
10:00 a.m., to discuss his request. I spoke with Deborah in your office after speaking with Mr. Evans, and 
Deborah thought that you would be available at 10:00 a.m. that day. 

I write this e-mail pursuant to the provisions of OAR 137-003-0625, which regulates the process 
for addressing ex parte contacts with an ALJ. You are entitled to respond , if you like, but are not required 
to do so. I think that this e-mail fairly sets out the gist of my nearly eight-minute conversation with Mr. 
Evans, and I have attached a WAV file recording of my that conversation as wel l. If you do not have the 
ability to play WAV files on your computer, we can discuss Thursday other means of getting a copy of the 
recording to you. I am mailing a copy of this e-mail to Mr. Evans today. 

I will call you at your 503-229-5152 number for the brief pre-hearing conference at 10:00 a.m., 
Thursday, February 17, 2005, and will call Mr. Evans at 503-636-4995. If you are not available at that 
time, please contact Mr. Evans and my office to schedule a different time. 

Stephen H. Elmore, 
Administrative Law Judge 
Office of Administrative Hearings 

Page 1 j 
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Dregon 
Theodore R. Kulongoski, Governor 

Office of Administrative Hearings 
Employment Department 

605 Cottage St. NE, Suite 201 

February 10, 2005 

Salem, OR 97301 
(503) 378-4720 

FAX (503) 378-2942 

Jam es F. Evans 
Attorney at Law 
200 SW Carey Lane 
Portland, OR 97219 

Re: In the Matter of Cynthia Gay (Wescott) 

Dear Mr. Evans: 

Thank you for your letter of February 8, 2005 requesting reconsideration of my 
earlier ruling denying the motion to recuse Administrative Law Judge Stephen Elmore in 
the above-entitled matter. I must again deny your request. 

When I originally denied your request, I had not properly understood that some 
time ago Judge Elmore had actually convened the hearing. A timely request would 
have been one made shortly after notice of the initial assignment of Judge Elmore. 

You also assert that your client does not have confidence in Judge Elmore's 
impartiality because of previous rulings. I construe that to be a 11 good cause 11 argument 
under OAR 471-060-0005(2)(b). "Good cause" is defined as 

any reason why an administrative law judge's impartiality might 
reasonably be questioned. It includes, but is not limited to, personal bias or 
prejudice, personal knowledge of disputed facts, conflict of interest, or any 
other in.terest that could be substantially affected by the outcome of the 
proceeding. 

Judge Elmore dismissed your client's case on the ground that the lay 
representative did not meet the legal conditions of representation set out in ORS 
183.457(2). That ruling does not rise o-''personal bias or prejudice. 11 

Thomas E. Ewing, Ph.D, J.D. 
Chief Administrative Law Judge 

c: Stephen Elmore, ALJ 
Susan Greco, DEQ 
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James F. Evans 
Attorney at Law 

200 S.W. Carey Lane 
Portland, Oregon 97219 

503-636-4995 

February 8, 2005 

Thomas E. Ewing, Ph.D, J.D. 
Chief Administrativ~ Law Judge 
Office of AdtJ.Unistrative Hearings 
Employgletif Department 
60~cfuage Street N.E., Suite 201 

palem, Oregon 97301 

RE: OAH Case No.: 119055 
Agency Case No,: LQ/T-NWR-02-094 
IN THE MATTER OF: 
Cynthia Gay (Wescott) 
Request for New Administrative Law Judge 
Request to Reset Hearing Date 

Dear Judge Ewing: 

Thank you for your letter of February 7, 2005. Please reconsider the request to remove Judge 
Elmore. On January 20, 2005 until February 2, 2005, I was not able to respond to the DEQ until 
my PLF was paid. Once that was done I called up Ann Redding and updated my address and 
phone number while at the same time inquiring as to the form of request for a new judge and 
request to reset hearing. She kindly said a letter would be fine and that the request should be no 
problem as it would be a first for both. I also indicated briefly that due to the "totality of the 
circumstances" it was very important a new judge get assigned because my client had no 
confidence in Judge Elmore due to prior rulings which prejudiced his rights to get a fair hearing 
on the merits. No, judge Elmore would have him get no hearing at all . Such as that is against the 
spirit of the administrative rules where the customer is the property owning citizen, and the idea is 
to reach the merits. So, Ms. Wescott renews the request. I respect your indication on the phone 
today that knowing the full "totality of the circumstances" a granted request seems appropriate. 
Thank you for your attention to this matter. 
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Thi;!OdDTI! It Kulcmgo9ki, Govemor 

Office of Adntinistrative Hearinga 
Employment Department 

605 Cottage St. NE, Suite 201 
Salem, OR 97301 

(503) 378-4720 
FAX (503) 378-2942 

. 
F~bIYary 7, 2005 

-·----·--- .--

James F. Evans 
Attorney at Law 
200 SW Carey Lane 
Portland, OR 97219 

Re: Jn thf! Mart~r r>f Cyhthia Gay (WescotV 

De!lt Mr. Evans: 

Thank you for your letter of February 3, 2005 rc:qucsting·the assignment of a 
different admin.istrathro law judge to the above-entitled matter. Regretful!y, l must deoy 
your request. 

· OAR 411-060-0005(4) all~W11 a request iflhe party "hail a.reasonable opportunity 
to request a change of admiflistrative law judge but did not do so. 'Reasonable' is · 
detennincd tmder the total Hy of circumstances." In this case, the Notice of Hoaring . 
naming thi: administrative law j1Jdge was sent on January 20, Your request dated 
February 3, 2005, was made 14 days later. Th.is is not "reasonable opportunity" under all 
th~ circumstances_ 

Yours ·vf'!t'lj tnily, 

Thomas E. Ewing, Ph , J 
Chief Administrative Law Judge 
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February 3, 2005 

Ann Redding 

James F. Evans 
Attorney at Law 

200 S.W. Carey Lane 
Portland. Oregon 972 H• 

503-6364995 

Hearing Officer Panel, Transportation Section 
1905 Lana Avenue N .E. 
Salem. Oregon 97314 

RE: OAH Case No.: 119055 
Agency Case No,: LQ/T-NWR-02-094 
JN THE MATIER OF: 
Cynthia Gay (WescoU) 
Request for New Administrative Law Judge 
Request to Reset H~in,8 Date: 

Dear Ms. Redding: 

As per phone call vvith you on this date Ms. Wescott tequests a new Administrative Law Judge 
and reqQests to reset the hearing date presently set February 28. 2005. This is a first time request 

· for both items. 
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regon 
Theodore R. Kulongoski, Governor 

Department of Environmental Quality 
811 SW Sixth Avenue 

Portland, OR 97204-1390 
503-229-5696 

TTY 503-229-6993 

January 28, 2004 

Via facsimile (without attachments) and regular mail 

(503) 378-4067 
Judge Stephen Elmore 
Office of Administrative Hearings 
P.O. Box 14020 
Salem OR 97309-4020 

RE: Cynthia Gay 

RECEf\/ED 
JAN ~ 1 2005 
THE: orric1- 01 

ADMINISTRATIVE HEARINGS 

Case no. LQ/T-NWR-02-094 

Dear Judge Elmore: 

Enclosed you will find the Department's Motion for Ruling on Legal Issues in the 
above entitled matter. The Department is requesting a ruling in the Department's favor on 
all legal issues raised in the Department's Notice of Violation, Department Order and 
Assessment of Civil Penalty No. LQ/T-NWR-02-094 (Notice). Per Oregon Administrative 
Rule 137-003-0580, Ms. Gay's attorney has until February 14, 2004 to respond to this 
motion unless you establish a longer or shorter time period for the response. I have enclosed 
copies of the rules referenced in the Motion for your and Ms. Gay's review. 

Additionally, in response to your request dated January 25, 2005, I have enclosed a 
copy of the Final Order issued by the Department on February 18, 2004, the Department's 
Order in response to Ms. Gay's Petition for Reconsideration and/or Rehearing, and the 
Department's letter allowing Ms. Gay a contested case hearing in this matter. The issues 
raised in the Petition for Reconsideration and/or Rehearing have already been addressed by 
the Department. 

If you should have any further questions or need further clarification, please feel free 
to contact me at (503) 229-5152 or at the address listed above. 

Sincerelyh ,(_ ( 

C (] ~a,Af-0 '\wee' 
Susan M. Greco \ 
Environmental Law Specialist 

Enclosures 
cc: James F. Evans, 805 Liberty Street N.E. #3, Salem Oregon 97301 
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BEFORE THE ENVIRONMENTAL QUALITY COMMISSION 

OF THE STATE OF OREGON 

IN THE MATTER OF: 
3 CYNTHIA GAY 

4 Respondent 

) 
) 
) 
) 

DEPARTMENT'S MOTION FOR 
RULING ON LEGAL ISSUES 
NO. LQ!f-NWR-02-094 
CLACKAMAS COUNTY 

5 The Department of Enviromnental Quality (the Department), via this Motion for Ruling on 

6 Legal Issues filed pursuant to OAR 137-003-0580, moves that the Administrative Law Judge rule 

7 in the Department's favor on all legal issues raised in the Department's Notice of Violation, 

8 Department Order and Assessment of Civil Penalty No. LQ!f-NWR-02-094 (Notice). The 

9 Department is entitled to a favorable ruling as a matter of law with respect to both the violations 

10 cited and the civil penalties assessed in the Notice, as provided in OAR 137-003-0580. This 

11 motion is supported by the attached affidavits and documents, which together establish that there is 

12 no genuine issue as to any facts in this case (See Section IV of this Motion). 

13 I. CASE HISTORY 

14 On June 25, 2002, the Department issued to Respondent, Cynthia Gay, the Notice which 

15 alleged four violations and assessed civil penalties in the amount of $6,072. The violations are as 

16 follows: 

17 1. Failing to decommission an underground storage tank (UST). A civil penalty was 

18 assessed in the amount of$2,272. 

19 2. Failing to provide the Department with both thirty day and three working day notice 

20 prior to beginning permanent closure of an UST. A civil penalty was assessed in the amount of 

21 $1,800. 

22 3. Failing to submit a completed decommissioning checklist within thirty days of 

23 permanent closure of an UST. A civil penalty was assessed in the amount of $2,000. 

24 4. Allowing the decommissioning of an UST by a person not licensed by the 

25 Department. No civil penalty was assessed for this violation. 

26 On July 15, 2002, the Department received a request for hearing and answer from 

27 Respondent. The answer expressly admitted all of the Department's factual findings, except that 
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1 Mr. Hatley was a lessee of the property. Ms. Gay raised the affirmative defense that the tank was 

2 not an UST because it was a "farm tank," as that term is defined in 40 CFR 280.12 (as adopted by 

3 former 340-150-0010). On January 28, 2004, Administrative Law Judge Stephen H. Elmore issued 

4 an order finding that, as a matter of law, the UST was not a farm tank. 

5 A contested case hearing was scheduled for February 18, 2004. Respondent failed to appear 

6 herself or through an attorney at the hearing. Based on this default, the Department issued a Final 

7 Order by Default on February 18, 2004. On March 31 , 2004, the Department received a petition for 

8 reconsideration and rehearing from Respondent. On May 26, 2004, the Department agreed to 

9 reconsider the Final Order. In reconsideration of the Final Order, the Department agreed to allow a 

10 contested case hearing on the matter. Respondent has not filed a new or amended answer. 

11 II. LAW AT ISSUE 

12 In 1988 the Environmental Protection Agency promulgated rules requiring that all existing 

13 USTs to be upgraded before December 22, 1998. (See 40 CFR 280.20, 280.21and280.22.) These 

14 rules were subsequently adopted by the Department. (See former OAR Chapter 340, Division 150.)1 

15 The Department issued a general permit registration certificate for operation for those USTs 

16 upgraded before December 1998. USTs which had not received an operating permit by that date 

17 needed to be placed into temporary closure and permanently decommissioned within one year. (See 

18 former OAR 340-150-0021.) Former OAR 340-150-0019 required all persons who 

19 decommissioned an UST after December 1998 to comply with former OAR 340-150-0160 through 

20 OAR 340-150-0166. Former OAR 340-150-0166 required that the owner of the UST provide the 

21 Department with both thirty day and three working day notice before beginning the 

22 decommissioning. Within thirty days of completion of the decommissioning, a completed 

23 decommissioning checklist must be submitted to the Department. Additionally, the 

24 //// 

25 

26 

27 

1 On Febru a r y 14 , 2 003, revi s i ons to OAR Ch apte r 340, Division 15 0 became 
effecti ve . The cha nges a re not applicable to t his matter since the a l l e ged 
viol at i ons occurred pri or to the effective da t e of t hese new regu lations . A 
copy of these r egula t ion s is attache d to this Mo t ion. 
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1 decommissioning must be completed by a service provider licensed by the Department. (See 

2 formerOAR340-150-0166.) 

3 ill. EVIDENCE IN SUPPORT OF DEPARTMENT'S MOTION 

4 Exhibit A -Notice of Violation, Department Order and Assessment of Civil Penalty, dated 

5 June 25, 2002 including the cover letter and Exhibits 1 through 3 attached thereto. 

6 Exhibit B - Request for Hearing and Answer of Respondent including the cover letter, 

7 dated July 15, 2002. 

8 Exhibit C - Department's Motion for Ruling on Legal Issues, dated December 15, 2003; 

9 Respondent's Response to the Motion, dated January 16, 2004 and Order on Motions for Ruling on 

10 Legal Issue dated January 28, 2004. 

11 Exhibit D - Affidavit of Stephanie Holmes, Underground Storage Tank Program 

12 Coordinator for the Department including Exhibits 1 through 6 attached thereto. 

13 Exhibit E - Affidavit of Leslie Carlough, Senior Policy Advisor for the Department 

14 including Exhibit 1 attached thereto. 

15 Exhibit F - Affidavit of Herrington Rose, Environmental Specialist for the Department 

16 including Exhibits 1 through 4 attached thereto. 

17 Exhibit G - Affidavit of Greg Toran, Environmental Specialist for the Department 

18 including Exhibits 1 through 5 attached thereto. 

19 IV. FINDINGS OF FACTS 

20 After being served with a Notice, a Respondent has twenty days to file an answer that either 

21 admits or denies all the facts alleged in the Notice. Any factual matters alleged in the Notice that 

22 are not denied in the answer are considered admitted. OAR 340-011-0530. An Administrative 

23 Law Judge must limit the scope of the hearing to those matters in the Notice that are placed at issue 

24 by the answer. See OAR 340-011-0530. 

25 The basic facts are set forth in the Department's Notice and were admitted by Respondent 

26 in her answer, with the exception of the Department's assertion that Mr. Hatley was a lessee of the 

27 property. The Department is willing to stipulate that Mr. Hatley was not a lessee of the property. 
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1 This fact is not, however, relevant to the violations cited or the penalties assessed. Respondent did 

2 raise the affirmative defense that the UST was a farm tank and thus not subject to the UST 

3 regulations. As previously stated, on January 28, 2004, ALJ Elmore ruled against Respondent on 

4 that issue, finding that, as a matter oflaw, the UST was not a farm tank. Thus there are no facts at 

5 issue in this matter. 

6 The facts, as set forth in the Department's Notice, are summarized below: 

7 On or about October 29, 1991, Respondent was issued a temporary permit for an UST 

8 located at 29388 S.E. Heiple Road in Eagle Creek, Clackamas County, Oregon. Respondent is 

9 both the permittee and the owner of the UST. Respondent did not apply for or obtain a general 

10 permit registration certificate for operation of the UST by December 23, 1998. The UST was 

11 used to store a regulated substance (gasoline) for fueling of airplanes until approximately 1997. 

12 Respondent paid the annual UST general compliance fee from 1988 through 2001. Respondent 

13 did not pay the annual compliance fee in 2002. 

14 On or about October 1, 1997, August 15, 1998, November 11, 1998, January 13, 1999, 

15 August 20, 1999 and December 6, 1999, the Department notified Respondent that the UST 

16 needed to be decommissioned before December 1999, as required by the Department's rules. On 

17 February 23, 2000 and October 30, 2000, the Department sent Respondent Notices of 

18 Noncompliance (NON) for failure to decommission the UST. The NONs stated that the failure 

19 to decommission the UST was a violation of the Department's rules and could result in the 

20 assessment of civil penalties. 

21 On November 14, 2000, Greg Toran, an employee of the Department, conducted an 

22 inspection of the property and the UST. At that time, the UST had not been decommissioned. 

23 By letter to Respondent dated December 5, 2000, the Department again outlined the requirements 

24 for decommissioning the UST. The Department requested that the UST be decommissioned 

25 before June 30, 2001. 

26 //// 

27 I I II 
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1 On January 28, 2002, the Department again sent Respondent another NON for failure to 

2 decommission the UST. The NON stated that the failure to decommission the UST was a 

3 violation of the Department's rules and could result in the assessment of civil penalties. 

4 In approximately May 2001 , the UST was decommissioned but Respondent did not 

5 provide either the thirty day notice or three working day notice to the Department before 

6 decommissioning the UST or provide a completed decommissioning checklist within 30 days 

7 after completing the decommissioning. Additionally, Respondent allowed Mr. Ralph Hatley to 

8 decommission the UST. 

9 On March 14, 2002, the Department sent Respondent an NON for improperly 

10 decommissioning the UST. The NON requested that Respondent submit a completed 

11 decommissioning checklist and outstanding annual compliance fees. 

12 V. VIOLATIONS AND ASSESSED CIVIL PENALTIES 

13 There are two issues in any case involving a violation and the resulting civil penalty 

14 assessment. The first issue is whether a violation occurred. If so, the second issue is whether the 

15 civil penalty assessment is correct. In this case because Respondent admitted all the factual 

16 allegations in the Notice and because those factual allegations support both the violations and the 

17 resulting civil penalty assessments, the Administrative Law Judge should grant the motion and 

18 issue a proposed order upholding the Notice. 

19 Penalty Calculation Rules 

20 Under OAR Chapter 340, Division 12, the formula for determining the amount of a civil 

21 penalty takes into consideration such factors as prior enforcement actions, whether the violation 

22 wa.s repeated, the cause of the violation, the person's cooperativeness and any economic benefit 

23 gained by either delaying or avoiding the cost of compliance. The civil penalty formula that the 

24 Department must use in determining the amount of a civil penalty is set forth in OAR 340-012-

25 0045 . The Department must first determine the class and magnitude of the violation to determine 

26 the base penalty. The Department then increases or decreases the amount of the base penalty by 

27 I I I I 
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1 application of the formula which is "BP= [(.l x BP) x (P + H + 0 + R + C)] +EB". OAR 340-

2 012-0045. 

3 The "P" factor is used to reflect any prior violations the Respondent may have for which 

4 the Department issued a formal enforcement action and the "H" factor reflects whether 

5 Respondent corrected those prior violations. The "O" factor reflects whether the violation was 

6 repeated or continuous or occurred on one day only. The "R" factor reflects whether the 

7 violation resulted from Respondent's negligent, intentional or flagrant act or omission. The "C" 

8 factor reflects Respondent's efforts to correct the violation or minimize the effects of the 

9 violation. The "EB" or economic benefit portion of the civil penalty formula is the monetary 

10 benefit that an entity gained by not complying with the law. The "EB" represents the 

11 approximate dollar sum of the economic benefit that Respondent gained through 

12 noncompliance as calculated using the EPA BEN computer model. OAR 340-012-0045. This 

13 formula was used to calculate the penalties for each of the three violations. 

14 Violation #1 

15 Former OAR 340-150-0021 required that, if a general permit registration certificate for 

16 operation had not been issued for an UST prior to December 22, 1998, the UST needed to be placed 

17 into temporary closure and permanently decommissioned before December 22, 1999. Respondent 

18 failed to decommission the UST prior to December 22, 1999. Specifically, during an inspection 

19 on November 14, 2000 by a Department employee, the UST had not been decommissioned. See 

20 Exhibit G. Respondent admitted that the UST was not decommissioned until May 2001. See 

21 Exhibit F. 

22 The base penalty for violation #1 is set forth in the matrix listed in OAR 340-012-0042. 

23 Under OAR 340-012-0067, this violation is classified as a Class II violation. The Department 

24 determined that the magnitude of the violation is moderate because there is no selected 

25 magnitude for this violation listed under OAR 340-012-0090 and there is insufficient information 

26 to make a finding of major or minor magnitude, pursuant to OAR 340-012-0045. The base 

27 penalty was correctly set at $1000 for a Class II, moderate magnitude violation. 
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1 The Department increased the base penalty by a factor of 10 by applying the factors in the 

2 civil penalty formula. The P and H factors were set at 0 because the Department has not issued 

3 any prior formal enforcement actions against Respondent. The 0 factor was set at 2 since the 

4 violation occurred on more than one day. Specifically, the violation occurred from December 

5 1999 until approximately May 2001 . See Exhibit F. 

6 The R factor was set at 6 because the Respondent's conduct was intentional. Intentional 

7 conduct means conduct by a person with a conscious objective to cause the result of the conduct. 

8 OAR 340-012-0030. The Department informed Respondent that the UST needed to be 

9 permanently closed by a certain date. See Exhibits D, F and G. Despite being given specific 

10 deadlines to complete the permanent closure of the UST, Respondent allowed the deadlines to 

11 expire without closing the UST. 

12 The C factor was set at 2 because Respondent did not take reasonable efforts to correct 

13 the violation or to minimize the effects of the violation. Although Respondent was sent 

14 numerous letters and NONs directing that the UST be decommissioned, Respondent did not do 

15 so until May 2001. Although Respondent eventually decommissioned the UST, allowing one 

16 and one-half years to pass after compliance deadline for decommissioning when Respondent 

17 knew of the regulatory deadline, was not a "reasonable effort to correct the violation". See 

18 Exhibits D, F, and G. 

19 Respondent delayed the approximate costs of decommissioning the UST, estimated at 

20 $5,000, from December 1999 until at least December 2000. See Exhibits F and G. Using the 

21 BEN computer model, Respondent realized an economic benefit of $272. See Exhibit E. The 

22 Department only calculated the economic benefit for the period from December 1999 until 

23 December 2000, which is a conservative calculation because Respondent did not actually 

24 decommission the UST until May 2001 . 

25 Violation #2 

26 Former OAR 340-150-0166 required that the owner of the UST provide the Department 

27 with thirty day and three working day notice prior to beginning the decommissioning of an UST. 
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1 Respondent decommissioned the UST in May 2001 but did not provide the Department with either 

2 notice. See Exhibit F. 

3 The base penalty for violation #2 is set forth in the matrix listed in OAR 340-012-0042. 

4 Under OAR 340-012-0067, this violation is classified as a Class II violation. The Department 

5 determined that the magnitude of the violation is moderate because there is no selected 

6 magnitude for this violation listed under OAR 340-012-0090 and there is insufficient information 

7 to make a finding of major or minor magnitude, pursuant to OAR 340-012-0045 . The base 

8 penalty was correctly set at $1000 for a Class II, moderate magnitude violation. 

9 The Department increased the base penalty by a factor of 8 by applying the factors in the 

10 civil penalty formula. The P and H factors were set at 0 because the Department has not issued 

11 any prior formal enforcement actions against Respondent. The 0 factor was set at 2 because the 

12 violation occurred on more than one day. Specifically, the violation occurred sometime prior to 

13 May 2001 on two separate occasions (both thirty days and three days prior to beginning the 

14 decommissioning). See Exhibit F. 

15 The R factor was set at 6 because the Respondent's conduct was intentional. Intentional 

16 conduct means conduct by a person with a conscious objective to cause the result of the conduct. 

17 OAR 340-012-0030. Respondent knew that she needed to provide notice to the Department 

18 before decommissioning the UST, yet she proceeded to decommission the UST without giving 

19 the notice. Thus Respondent had the conscious objective to decommission the UST without 

20 proper notice. Specifically, on November 14, 2000 during an inspection and again on December 

21 5, 2000 in a letter, the Department informed Respondent of the need to provide the Department 

22 with notice. See Exhibit G. Respondent decommissioned the UST without providing this notice. 

23 Violation #3 

24 Former OAR 340-150-0166 required that a completed decommissioning checklist must be 

25 submitted to the Department within thirty days of completion of the decommissioning. Although 

26 the decommissioning occurred in May 2001, the Department did not receive a completed 

27 decommissioning checklist until September 2002. See Exhibit F. 
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1 The base penalty for violation #3 is set forth in the matrix listed in OAR 340-012-0042. 

2 Under OAR 340-012-0067, this violation is classified as a Class II violation. The Department 

3 determined that the magnitude of the violation is moderate because there is no selected 

4 magnitude for this violation listed under OAR 340-012-0090 and there is insufficient information 

5 to make a finding of major or minor magnitude, pursuant to OAR 340-012-0045. The base 

6 penalty was correctly set at $1000 for a Class II, moderate magnitude violation. 

7 The Department increased the base penalty by a factor of 10 by applying the factors in the 

8 civil penalty formula. The P and H factors were set at 0 because the Department has not issued 

9 any prior formal enforcement actions against Respondent. The 0 factor was set at 2 because the 

10 violation occurred on more than one day. Specifically, the violation first occurred sometime after 

11 May 2001 and continued until September 2002. See Exhibit F. 

12 The R factor was set at 6 because the Respondent's conduct was intentional. Intentional 

13 conduct means conduct by a person with a conscious objective to cause the result of the conduct. 

14 OAR 340-012-0030. Respondent knew that she needed to provide the Department with a 

15 completed checklist after decommissioning the UST yet she failed to do so. Thus Respondent 

16 had the conscious objective to avoid submitting the completed checklist. Specifically, on 

17 November 14, 2000 during an inspection and again on December 5, 2000 in a letter, the 

18 Department informed Respondent of the need to provide the Department with a completed 

19 checklist. See Exhibit G. After Respondent informed the Department that the UST had been 

20 decommissioned, the Department requested that Respondent provide the completed checklist in a 

21 Notice of Noncompliance dated March 14, 2002. See Exhibit F. 

22 The C factor was set at 2 because Respondent did not take reasonable efforts to correct 

23 the violation or to minimize the effects of the violation. Although Respondent knew, prior to 

24 decommissioning the UST, that she needed to provide the Department with a completed checklist 

25 after decommissioning the UST, she did not do so until over one year after the decommissioning 

26 was complete. See Exhibits D, F, and G. Although Respondent eventually provided the 

27 checklist to the Department, she did not do so until after a civil penalty was assessed for her 
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1 failure to do so. Thus the eventual submittal of the checklist was not a "reasonable effort to 

2 correct the violation". 

3 Violation #4 

4 Under former OAR 340-150-0166, the decommissioning of an UST must be completed by 

5 a service provider licensed by the Department. Respondent allowed Mr. Ralph Hatley to 

6 decommissioned the UST in May 2001. Mr. Hatley is not a service provider licensed by the 

7 Department. See Exhibits B and F. The Department did not assess a civil penalty for this violation. 

8 VI. CONCLUSIONS 

9 In conclusion, the Department moves that the Administrative Law Judge find, as a matter of 

10 law, that there is no genuine issue as to any material fact that are relevant to resolution of the legal 

11 issues in this matter. Based on such a ruling, the Department requests that the Administrative Law 

12 Judge issue a proposed order upholding the Department' s Notice. 
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STATE OF OREGON 

DEPARTMENT OF ENVIRONMENTAL QUALITY 

MEMORANDUM 

DATE: January 28, 2005 

TO: 

FROM: 

Enforcement File 
Case Name: Cynthia Gay 
Case Number: LQ/T-NWR-02-094 

Deborah Nesbit 
Western Region - Salem 

SUBJECT: Whereabouts of James F. Evans, Attorney at Law, representing Cynthia Gay 

Susan Greco requested that I fax and mail a copy of the Motion for Ruling on Legal Issues 
dated January 28, 2005, to Mr. Evans. I called the phone number we had for Mr. Evans to 
attempt to get a FAX number and discovered that the phone had been disconnected. I verified 
the number, as well as the last known address for Mr. Evans, on the internet phone directory. 
It reflected the address and number we had on hand. I called 411 but could not get an updated 
phone number. I then checked · the Oregon State Bar directory; once again, the information 
was unchanged. Attached is a printout of the information from the Oregon State Bar dated 
January 28, 2005. 

;Jr; r-o 
_;.xfJ - pl!M.L 7J au, 

~~ Jv;tut_ cUttL 

1no-ho~ -i?J Afr-. {va!Ul) 

fL+ <JAL tw-1nUW 
ti- /Jovfl . I), .._4 -a 

~G,:\<?0 .} l ~a_,Y\_) 00120 



Pisplay OSB Member 

OSB Membership Directory 
Search for a Member 

James F Evans 

Bar Number: 89045 

Status: Active 

Mail ing Address: James F Evans 

County: 

Phone: 

Fax: 

Email : 

Website: 

805 Liberty St NE #3 

Salem OR 97301 

Marion 

(503) 391 -7101~\v._,.f 
cA ( s. C .. A " " t ( J--.Y 

http://www.osbcle.org/members/display.asp?b=89045 
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Oregon 
John A. Kitzhaber, M.D., Governor 

June 25, 2002 

Depa:LAA.ent of Environmental Quality 
811 SW Sixth Avenue 

Portland, OR 97204-1390 
(503) 229-5696 

TIY (503) 229-6993 

Cynthia Gay 
29388 S.E. Heiple Road 
Eagle Creek OR 97022 

CERTIFIED MAIL . 
7001 1140 0002 3546 2903 

Re: Notice of Violation, Department Order and 
Assessment of Civil Penalty 
No. LQ/T-NWR-02-094 
Clackamas County 

In 1988, the Department issued to you a temporary operating permit for an underground storage 
tank(UST) located at the Beaver Oaks Airport, 29388 S.E. Heiple Road in Eagle Creek, 
Clackamas County, Oregon. You also own the property on which the UST is located. 

Numerous times since 1.997 the Department informed you that any UST that was not upgraded 
prior to December 1998, needed to be decommissioned prior to December 22, 1999. On 
February 23, 2000 and October 30, 2000, the Department issued to you Notices of 
Noncomplia.I).ce (NON) for the violation of failing to decommission the UST. As a result of the 
NONs, the Department conducted a site and UST inspection in November 2000, at the request of 
the less.ee of the property, Ralph Hatley. As a follow-up to that site visit, Greg Toran wjth the 
Department.sent you and Mr. Hatley a letter outlining the specific requirements for · . 

. decommissioning the UST and a deadline of June 2001 for completing the decommissioning. 
When pie Department did not receive any documentation regarding the decommissioning, a 
Notice of Noncompliance was issued to you on January 28, 2002. Via telephone in February 
2002, Mr. Hatley informed the Department that he had rerlioved the UST. You did not submit 
the required notification prior to the decommissioning, nor did you submit the required 
decommissioning checklist including the analytical results of any soil samples collected, within 
30 days following the decommissioning. Additionally, Mr. Hatley is neither the owner or the 
permittee of the UST, nor a licensed UST service provider, and as such, could not legally 
decommission the UST. · 

Notification to the Department prior to a decommissioning erisures that the Department approves 
·. any methods of disposal for the UST, that the correct materials are used, and that the correct 
' practices are followed. Testing for a release at the time of decommissioning ensures that any 

releases are documented, reported and promptly corrected prior to the spread of any 
contamination. Submittal of the checklist following decommissioning allows the Departrrient to 
verify that the correct procedures were followed. On March 14, 2002, the Department issued to 
you a NON for failing to provide, to the Department, notice pri·or to the decommissioning and the 
checklist following_ the completion of the decommissioning. · 
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. Cynthia Gay l 
Case no. LQ/T-NWR-02-094. 
Page 2 

You are liable for a civil penalty because you have violated Oregon environmental law. The 
enclosed Notice assesses a civil penalty of $6072. The amount of the penalty was determined 
using the procedures set forth in OAR 340-012-0045. The Department's findings and civil 
penalty determination are attached to the Notice as Exhibits 1 through 3. In addition to the civil 
penalty assessment, the enelosed Order requires you to either: (1) submit a completed 
decommissioning checklist including the results from the soil samples collected at the time of 
decommissioning; or (2) have a qualified third party measure for the presence of a release under 
the location of the decommissioned UST, and submit a completed decommissioning checklist 
and the annual UST compliance fees for the year 2002. 

Appeal procedures are outlined in Section VI of the Notice. If you fail to either pay or appeal the 
penalty within twenty (20) days, a Default Order will be entered against you. 

If you wish to discuss this matter, or believe there are mitigating factors which the Department 
might not have considered in assessing the civil penalty, you may request an informal discussion 
by attaching a request to the appeal. The request to discuss this matter with the Department will 
not waive any right to a contested case hearing, if a timely answer is filed. 

I look forward to your cooperation in complying with Oregon's environmental laws in the future. 
However, if any additional violations occur, you may be assessed additional civil penalties. · 

Copies of referenced rules are enclosed. Also enclosed is a copy of the Department's internal 
management directive regarding civil penalty mitigation for Supplemental Environmental 
Projects (SEPs). If you are interested in having a portion of the civil penalty fund an SEP, please 
review the enclosed SEP directive. Exceptional pollution prevention could result in partial 
penalty mitigation. 

If you have any questions about this action, please contact Susan Greco with the Department's 
Office of Compliance and Enforcement in Portland at 229-5152 or toll-free at 1-800-452-4011, 
~nforcement extension 5152. 

Enclosures 

Sincerely, 

~~~aLJB-CIL 
Stephanie Hallock 
Director 

cc: Herrington Rose, NWR, DEQ 
LQ Division, DEQ 
Department of Justice 
Environmental Protection Agency 
Environmental Quality Commission 
Clackamas County District Attorney 
Ralph Hatley, 29388 S.E. Heiple Road, Eagle Creek, OR 97022 
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BEFORE THE ENVIRONMENTAL QUALITY COMMISSION 
OFTHESTATEOFOREGON 

IN THE MATTER OF: 
3 CYNTHIAGAY 

) 
) 
) 
) 
) 
) 
) 

NOTICE OF VIOLATION, 
DEPARTMENT ORDER AND 
ASSESSMENT OF CIVIL 
PENALTY 4 

5 

6 

Respondent. 
No. LQ/T-NWR-02-094 
CLACKAMAS COUNTY 

7 I. AUTHORITY 

8 This Notice of Violation, Department Order and Assessment of Civil Penalty (Notice) is 

9 issued to Respondent, Cynthia Gay, by the Department of Environmental Quality (Department) 

10 pursuant to Oregon Revised Statutes (ORS) 183 and 468, ORS 466.765 and 466.810, and Oregon 

11 Administrative Rules '(OAR) Chapter 340, Divisions 11 and 12. 

12 II. FINDINGS 

13 1. On or-about October 29, 1991, Respondent was issued a temporary permit for an 

14 underground storage tank (UST) located at 29388 S.E. Heiple Road in Eagle Creek, Clackamas 

15 County, Oregon. Respondent is both the permittee and the owner of the UST. 

16 2 .. The UST was used to store a regulated substance (gasoline) for fueling of 

17 airplanes until approximately 1997. 

18 3. Respondent did not apply for or obtain a general permit registration certificate for 

19 operation of the UST by December 23, 1998. The UST has not been upgraded to meet either the 

20 new performance standards contained in 40 CFR 280.20, as adopted 'by OAR 340-150-0002 and 

21 as amended by OAR 340-150-0003(9) through (14), or the upgrading requirements contained in 

22 40 CFR 280.21, as adopted by OAR 340-150-0002. 

23 4. On or about October 1, 1997, August 15, 1998, November 11 , 1998, January 13, 

24 1999, August 20, 1999 and December 6, 1999, the Department sent Respondent mailings 

25 indicating that the UST needed to be decommissioned, prior to December 1999, in compliance 

26 with the Department's rules. 

27 5. On February 23, 2000, the Department sent Respondent a Notice of 
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1 Noncompliance (NON) for failure to decommission the UST. The NON stated that the. 

2 failure to decommission the UST was a violation of the Department's rules and could result in 

3 the assessment of civil penalties. 

4 6 On October 30, 2000, tb.e Department sent Respondent an NON for failure to 

5 decommission the UST. 

6 7. On November 14, 2000, Greg Toran, an employee of the Department, conducted 

7 an inspection of the property and the UST. At that time, the UST had not been decommissioned. 

8 8. By letter to Respondent dated December 5, 2000, the Department again outlined 

9 the requirements for decommissioning the UST. The Department requested that the UST be 

10 decommissioned prior to June 30, 2001. 

11 9. On January 28, 2002, the Department sent Respondent an NON for failure to 

12 decommission the UST. The NON stated that the failure to decommission the UST was a 

13 violation of the Department's rules and could result in the assessment of civil penalties. 

14 10. On or before February 6, 2002, Ralph Hatley, the lessee of the property, 

15 decommissioned the UST. Mr. Hatley is not a licensed underground storage tank service 

16 provider. 

17 11. Respondent did not provide either the thirty (30) day or three (3) working day 

18 notices to the Department prior to decommissioning the UST, as required by OAR 340-150-

19 0166(3). 

20 12. On March 14, 2002, the Department sent Respondent an NON for improperly 

21 decommissioning the UST. The NON requested that Respondent submit a completed 

22 decommissioning checklist and outstanding annual underground storage tank general permit 

23 compljance fees prior to March 29, 2002. 

24 13. As of June 15, 2002, Respondent has not submitted a completed decommissioning 

25 checklist for the UST. 

26 14. · Respondent paid the annual UST general compliance fee from 1988 through 2001. 

27 Respondent did not pay the annual compliance fee in 2002. 
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2 1. 

ill. VIOLATIONS 

On or about December 22, 1999 until sometime after December 5, 2000, 

3 Respondent violated OAR 340-1 50-0021(3) and OAR 340-150-0166(4)(c) by failing to 

4 decommission an UST. This is a Class II violation pursuant to OAR 340-012-0067(2)(e). 

5 2. Sometime prior to February 6, 2002, Respondent violated OAR 340-150-0166(3) by 

6 failing to provide both the thirty (30) day and three (3) working day notice to the Department before 

7 beginning permanent closure of an UST. This is a Class II violation pursuant to OAR 340-012-

8 0067(2)(d). 

9 3. Sometime prior to February 6, 2002, Respondent violated OAR 340-150-

10 0166(5)(a) by failing to submit a completed decommissioning checklist within thirty (30) days of 

11 permanent closure of an UST. This is a Class II violation pursuant to OAR 340-012-0067(2)(e). 

12 4. Sometime prior to February 6, 2002, Respondent violated OAR 340-150-

13 0166(2)( d) by allowing the decommissioning of an UST by a person not licensed by the 
'\.,. 

14 Departrp.ent. This is a Class II violation pursuant to OAR 340-012-0067(2)(h)'> 

15 IV. ASSESSMENT OF CIVJLPENALTIES 

16 The Director imposes civil penalties for the violations cited in Section III, paragraphs 

17 1 through 3 as follows: 

18 

19 

20 

21 

Violation 

1 

2 

3 

Penalty Amount 

$2272 

$1800 

$2000 

22 R espondent's total civil penalty is $6072. The findings and determination of 

23 Respondent's civil penalty pursuant to OAR 340-012-0045 are attached and incorporated as 
. . 

24 Exhibit Nos. 1 through 3. 

25 .V. COMPLIANCE ORDER 

26 Based on the foregoing FINDINGS AND VIOLATIONS, Respondent is hereby ORDERED TO: 

27 I II I 
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.l 1. Immediately initiate actions necessary to correct any continuing violations of 

2 Oregon law. 

. 2. Within thirty (30) days of receipt ofthis Notice, 3 

4 a. Submit to the Department a completed decommissioning checklist for the 

5 decommissioned UST, as required by 40 CFR 280.71(b) as adopted and modified by OAR 340-

6 150-0003(35). The checklist must have, as an attachment, the results from the sampling 

7 completed at the time of decommissioning; or 

8 b. Have a qualified third party measure for the presence of a release at the 

9 location of the decommissioned UST, as requireq by 40 CFR 280.72(a) as adopted and modified 

10 by OAR 340-150-0003(39), and OAR 340-122-0218, and submit to the Department a completed 

11 decommissioning checK:list. All outstanding annual UST compliance fees from the year 2002 

12 must be paid at the time of the submittal of the decommissioning checklist. 

13 VI. OPPORTUNITY FOR CONTESTED CASE HEARING 

14 Respondent has the right to have a formal contested case hearing before the Environmental 

15 Quality Commission (Commission) or its hearings officer regarding the matters set out above, at 

16 which time Re.spondent may be represented by an attorney and may subpoena and cross-examine 

17 witnesses. The request for hearing must be made in writing, must be received by the 

18 Department within twenty (20) days from the date of service of this Notice, and must be 

19 accompanied by a written "Answer" to the charges contained in this Notice. 

20 In the written Answer, Respondent shall admit or deny each allegation of fact conta~ed in 

21 this Notice, and shall affirmatively allege any and all affirmative claims or defenses to the 

· 22 assessment of this civil penalty that Respondent may have and the reasoning in support thereof. 

23 Except for good cause shown: 

Factual matters not controverted shall be presumed admitted; 24 

25 

1. 

2. Failure to raise a claim or defense shall be presumed to be a waiver of such claim or 

26 defense; 

27 /Ill 
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1 3. New matters.alleged in the Answer shall be presumed to be denied unless admitted 

2 in subsequent pleading or stipulation by the Department or Commission. 

3 Send the request for hearing and Answer to: Deborah Nesbit, Department of 

4 

5 

E nvironmental Quality, 811 SW Sixth Avenue, Portland, Oregon 97204. Following receipt 

of a request for hearing and an Answer, Respondent will be notified of the date,.time and place of 

6 the h earing. 

7 Failure to file a timely request for hearing and Answer, or to appear at a scheduled hearing 

8 may result in the entry of a Default Order for the relief sought in this Notice. 

9 If Respondent fails to file a timely request for .hearing and Answer, the Notice and Order . 

10 shall become a final and enforceable Order of the Environmental Quality Commission py 

11 operation of law without any further action or proceeding. If the Order ·becomes final by 

12 operation oflaw, the right to judicial review, if any, is outlined within ORS 183.480. 

13 The Department's case file at the time this Notice was issued may serve as the record .for 

14 purposes of entering the Default Order. 

15 VII. OPPORTUNITYFORINFORMALDISCUSSION 

16 In addition to filing a request for a contested case hearing, Respondent may also request an 
. . 

17 informal discussion with the Department by attaching a written request to the hearing request and 

18 Answer. 

19 VTII. PAYMENT OF CIVIL PENALTY 

20 The civil penalty is due and payable ten (10) days after an Order imposing the civil penalty 

21 becomes final by op eration of law or on appeal. Respondent may pay the penalty before that time. 

22 Respondent's check or money order in the amount of $6072 should be made payable to "State 

23 Treasurer, State of Oregon" and sent to the Business Office, Department of Environ~ental 

24 Quality, 811 S.W. Sixth Avenue, Portland, Oregon 97204. 

26 &-Jt{/ Dd-
27. 

Date 
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EXHIBIT 1 

FJNDIN"GS AND DETERMINATION OF RESPONDENT'S CIVIL PENALTY 
PURSUANT TO OREGON ADMINISTRATNE RULE (OAR) 340-012-0045 

VIOLATION 1: Failing to decommission an underground storage tank (UST). 

CLASSIFICATION: This is a Class II violation pursuant to OAR 340-012-0067(2)(e). 

MAGNITUDE: The magnitude of the violation is moderate because there is no selected 
magnitude for this violation and there is insufficient information to make 
another finding. 

CIVIL PENALTY FORMULA: The formula for determining the amount of penalty of each violation 
is: BP + [(0.1 x BP) x (P + H + 0 + R + C)] +EB 

"BP" is the base penalty, which is $1000 for a Class II moderate magnitude violation in the matrix listed in 
OAR 340-012-0042. 

"P" is Respondent's prior significant action( s) and receives a value of 0 since Respondent has no prior 
significant actions as defined in OAR 340-012-0030(14). 

"H" is the past history of Respondent in taking all feasible steps or procedures necessary to correct any 
prior significant action(s) and receives a value of 0 since Respondent has had no prior significant 
actions as defined in OAR 340-012-0030(14). 

"O" is whether or not the violation was a single occlirrence or was repeated or continuous during the 
period of the violation and receives a value of2 since the violation occurred from December 22, 
1999 through at least December 5, 2000. 

!'R" is the· cause of the violation and receives a value of 6 because the Respondent's conduct was 
intentional. Intentional conduct means conduct by a person with a conscious objective to cause the 
result of the conduct. Numerous times since 1997, the Department informed Respondent that the 
UST needed to be permanently closed by a date certain. Despite being given specific deadlines to 
complete the permanent closure of the UST, Respondent allowed the deadlines to expire without 
closing the UST. Therefore, Respondent's conduct was intentional. 

"C" · is Respondent's cooperativeness in correcting the violation and receives a value of2 since· 
Respondent has not taken reasonable efforts to correct the violation. 

"EB" is the approximate dollar sum of the economic benefit that the Respondent gained through 
noncompliance, and receives a value of $272 as calculated using the BEN computer model, 
pursuant to OAR 340-012-0045(l)(c)(F). Respondent delayed decommissioning the UST at a cost 
of $5,000. By delaying these costs, Respondent realized an economic benefit of $272. 

PENALTY CALCULATION:Penalty = BP+ [(0.1 x BP) x (P + H + 0 + R + C)] +EB 
= $1000 + [(0.1 x $1000) x (0 + 0 + 2 + 6 + 2)] + $272 
= $1000 + ($100 x 10) + $272 
= $1000 + $1000 + $272 
= $2272 

-Page 1 -

00132 

CASE NAME :(Cynthia Gay) 
CASE NO. ~LQff-NWR-02-094) 



EXHIBIT2 

FilIDINGS AND DETER1v1Il'~ATION OF RESPONDENT'S CNJL PENALTY 
PURSUANT TO OREGON ADMINISTRATNE RULE (OAR) 340-012-0045 

VIOLATION 2: 

CLASSIFICATION: 

Failure to provide 30 day and 3 working day notice prior to 
decommissioning an underground storage tank. 

This is a Class II violation pursuant to OAR 340-012-0067(2)( d). 

MAGNITUDE: The magnitude of the violation is moderate because there is no selected 
magnitude for this violation and there is insufficient information to make 
another finding. · 

CNIL PENALTY FORMULA: The formula for determining the amount of penalty of each violation 
is: BP + [(0.1 x BP) x (P + H + 0 + R + C)] +EB 

"BP" is the base penalty, which is $1000 for a Class II moderate magnitude violation· in the matrix listed in 
OAR 340-012-0042. 

"P" is Respondent's prior significant action(s) and receives a value of 0 since Respondent has no prior 
significant actions as defined in OAR 340-012-0030(14). 

"H" is the past history of Respondent in taking all feasible steps or procedures necessary to correct any 
prior significant action(s) and receives a value of 0 since Respondent has had no prior significant 
actions as defined in OAR 340-012-0030(14). 

"0" is whether or not the _violation was a single occurrence or was repeated or continuous during the 
period of the violation and receives a value of2 because the violation occurred ·on more than one day. 

"R" is the cause of the violation and receives a value of 6 because the cause of the violation was caused 
by Respondent's intentional conduct. Intentional means.conduct by a person with a conscious 
objective to cause the result of the conduct. On December 5, 2000, the Department mailed to 
Respondent a letter outlining the decommissioning requirements including the need to provide notice 
to the Department prior to decommissioning the UST. Respondent Imew that it needed to provide 
notice but proceeded to decommission the UST without giving the notice. Therefore, Respondent's 
conduct was intentional. · 

"C" is Respondent's cooperativeness in correcting the violation and receives a value of 0 since the 
violation cannot be corrected. 

"EB" is the approximate dollar sum of the economic benefit that the Respondent gained through 
noncompliance, and receives a value of $0 because any economic benefit gained would be de 
IIllillilllS. 

PENALTY CALCULATION: _Penalty = BP + [(0.1 x BP) x (P + H + 0 + R + C)] +EB 
= $1000 + [(0.1 x $1000) x (0 + 0 + 2 + 8 + O)] + $0 
= $1000 + ($100 x 8) + $0 
= $1000 + $800 + $0 
= $1800 
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EXHIBIT3 

FINDINGS AND DETERMINATION OF RESPONDENT'S CNIL PENALTY 
PURSUANT TO OREGON ADMINISTRATNE RULE (OAR) 340-012-0045 

VIOLATION 3: 

CLASSIFICATION: 

MAGNITUDE: 

Failure to submit a completed decommissioning checklist w ithin 30 ,days 
after underground storage tank closure. 

This is a Class II violation pursuant to OAR 340-012-0067(2)(e). 

The magnitude of the violation is moderate because there is no selected 
magnitude for this violation and there is insufficient information to make 
another finding. 

CNIL PENALTY FORMULA: The formula for determining the amount of penalty of each viola,tion 
is: BP+ [(0.1 x BP) x (P + H + 0 + R + C)] +EB 

"BP" ·is the base penalty, which is .$1000 for a Class II moderate magnitude violation in the matrix listed in 
OAR 340-012-0042. 

"P" is Respondent's prior significant action(s) and receives a value of 0 since Respondent has no prior 
significant actions as defined in OAR 340-012-0030(14). 

"H" is the past history of Respondent in taking all feasible steps or procedures necessary to correct any 
prior significant action( s) and receives a value of 0 since Respondent has had no prior significant · 
actions as defined in OAR 340-012-0030(14). 

"O" is whether or not the violation was a single occurrence or was repeated or continuous during the 
period of the violation and receives a value of 2 because the violation occurred on more than one day. 

"R" is the cause of the violation and receives a value of 6 because the cause of the violation was caused 
by Respondent's intentional conduct. Intentional means conduct by a person with a conscious 
objective to cause the result of the conduct. On December 5, 2000, the Department mailed to 
Respondent a copy of the decommissioning checklist along with a letter outlining the 
decommissioning requirements. Respondent knew that it needed to submit the checklist but 
continued to fail to submit it. Therefore, Respondent's conduct was intentional. 

"C" is Respondent's cooperativeness in correcting the violation and receives a value of 2 since 
Respondent h.as not taken reasonable efforts to correct the violation. 

"EB'; is the approximate dollar sum of the economic benefit that the Respondent gained through 
noncompliance, and receives a value of $0 because any economic benefit gained would be de 
mimm1s. 

PENALTY CALCULATION:Penalty=BP + [(0.1 x BP) x (P + H + 0 + R + C)] +EB . 
= $1000 + [(0.1 x $1000) x (0 + 0 + 2 + 6 + 2)] + ($0) 
= $1000 + ($100 x 10) + $0 
= $1000 + $1000 + $0 
= $2000 
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· .. . . . .. 

Deborah Nesbit 

I.Aw OfficES of 

JossELsoN, POTIER & Robrn1s 
Tl-tE GREQORY • SuiTE 306 

425 t#/ lOTl-t AVENUE 
PoRTiANd, OREQON 97209 
TElEpHONE: (50~ 228-!455 

July 15, 2002 

Department of Environmental Quality 
811 SW Sixth Avenue 
Portland. Oregon 97204 

Re : No. LQ/ T-NWR- 02-094 
Clackamas County 

Dear Ms. Nesbit: 

···- ·" 

Enclosed for filing is the Request for Hearing and Answer of 
Cynthia Gay in respo nse to the Department ' s Notice of Violation , 
Department Order and Assessment of Civil Penalty in the above 
numbered proceeding. 

The respor.dent requests an informal discussion w.:.L· h the 
nepartment . 

LRD/pb 
enclosure 

cc : client 

Very truly yours, 

..,; ,- i...:C. OF COMPLIANCE 

EXHIBIT ,<\NO tl!NFORCEMENT 
\'J3?ARl~4SNT IJF m·?Y+RC?.tl.:t1E>Ji.tit 00.wTY 

I fJ 
FACSIMILE: (503) 228-0171 

LAWRENCE R. DERR 
OF COUNSEL E-MAil: jpR@jpRIAW.COM 
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2 

3 

4 

5 

·' 

BEFORE THE ENVIRONMENTAL QUALITY COMMISSION 
OF THE STATE OF OREGON 

In the Matter of: 

CYNTHIA GAY 

REQUEST FOR HEARING AND ANSWER 
No . LQ/T-NWR-02-094 
CLACKAMAS COUNTY 

6 REQUEST FOR HEARING 

7 The respondent requests a contested case hearing in the above 

8 captioned matter. 

10 For answer to the Notice of Viol ation , Department Order and 

11 Assessment of Civil Penalty, respondent alleges: 

12 1. Respondent admits the allegations of Findings , paragraphs 

13 1 through 9 .?tnd 11 through 14. 

14 2 In answer to the allegations of Findings, paragraph 10 , 

15 respondent admits that Ralph Hatley participated .in removing the UST 

16 prior to June 30, 2000 under the direction of Respondent. Respondent 

17 admits that Hatley is not a licensed underground· storage tank 

18 provider. Respondent denies that Hatley is the lessee of the 

19 property. 

20 3 . Respondent denies the allegations of Violations , 

i l paragraphs 1 through 4 . 

22 I I I 

23 I /. I 

24 

25 
Page 1- Request for Hearing and Answer 

JOSSELSON, POTIER & ROBERTS 
Attorneys at Law 

26 

- 27 

28 

425 NW.lOlh Avenue, Suite 306 

Portland, Oregon 97209 

Telephone: (503) 228-1455 
Fax: (503) 228-0171 
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1 Fo r an Affirmative Defense, respondent alleges: 

2 4. The UST was exempt from regulation pursuant to ORS 

3 466.71 0 (1): 

4 . (a) The tank was located on a tract of land devoted to the 

5 production of hay; 

6 (b) The tank has a capacity of 1000 gallons; 

7 (c) The tank was used to store motor gasoline; and 

8 (d) The motor gasoline was used in farm vehicles, airplanes 

9 and automobiles and not resold. 

10 Wherefore , Respondent prays that the . Notice of Violation, 

11 Department Order and Assessment of Civil Penalty pe dismissed . 

12 Dated July 15 , 2002. 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 
Page 2- Request for Hearing and Answer 

JOSSELSON, POTTER & ROBERTS 
Attorneys at Law 

26 

27 

28 

425 NW 10th Avenue, Suite 306 
Portland, Oregon 97209 

Telephone: (503) 228-1455 
Fax: (503) 228-0171 

Derr, 
for Respondent 
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Dregon 
Theodore R. Kulongoski, Governor 

Department of Environmental Quality 
811 SW Sixth Avenue 

Portland, OR 97204-1390 
RE C E I VE D 503-229-5696 

TTY 503-229-6993 

December 15, 2003 

Via facsimile and regular mail 

(503) 945-5304 
Judge Stephen Elmore 
Office of Administrative Hearings 
1905 Lana Avenue N.E. 
Salem OR 97314 

Re: Cynthia Gay 

Of="(' 1 ~ '):103 - •~ _ ID 1.U 

by Office of 
Administrative Hearings 

Case no. LQ/T-NWR-02-094 

Dear Judge Elmore: 

Enclosed you will find the Department's Motion for Ruling on Legal Issues in the 
above entitled matter. The Department is requesting a ruling that the underground 
storage tank in question in this· matter, was not a "farm tank," as that term is defined in 40 
CFR 280.12. Per OAR 137-00.3-0580, Ms. Gay has until January 1, 2004 to respond to 
this motion unless you establish either longer or shorter time period for the response. I 
would appreciate your prompt response on the due date of Ms. Gay's response so that the 
Department has sufficient.time to review and respond, as necessary. I have enQlosed · 
copies of the rule for Ms. Gay's review. 

If you should have any questions or need further information on this matter, you 
can reach me at (503) 229-5152. 

~ i~'i 
Susan M /::c~ cY4<.oo Environm!:tw~pecialist 
Enclosure (w/o exhibits via facsimile) 
cc: Cynthia Gay, 29388 S.E. Heiple Road, Eagle Creek, OR 97022 

E~HIBIT 

I _ _ l_~oo 40 

DEQ-1 ~~ 
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2 

BEFORE THE ENVIRONMENTAL QUALITY COMMISSION 

OFTHESTATEOFOREGON 

IN THE MATTER OF: 
3 CYNTHIA GAY . 

) 
) 
) 
) 

DEPARTMENT'S MOTION FOR 
RULING ON LEGAL ISSUES 
NO. LQ/T-NWR-02-094 
CLACKAMAS COUNTY 4 Respondent 

5 

6 

7 

8 

9 

10 

11 

12 

13 

. 14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

In response to the Department's Notice of Violation, Department Order and Assessment of 

Civil Penalty no. LQ/T-NWR-02-094 (Notice), Respondent raised, as an affirmative defense, that 

the underground storage tank (UST) located· at 29388 S.E. Heiple Road in Eagle Creek, Clackamas 

County, Oregon, was not subject to regulation because it fits the definition of a "farm tank." The 

Department of Environmental Quality (the Department), via this Motion for Ruling on Legal Issues 

filed pursuant to OAR 137-003-0580, moves that the Administrative Law Judge, as a matter oflaw, 

find that the underground storage tank in question is not a "farm tank". 

I. LAWATISSUE 

Fonner OAR 340-150-0010 adopted by reference all definitions contained in.40 CFR 

280.12.1 40 CFR 280.12 defines underground storage tank as "any one or combination of tanks 

(including underground pipes co~ected ther~to) that is used to contain an accumulation of 

regulated substances, and the volume of which (including the volume of the underground pipes 

connected thereto) is 10 percent or more beneath the surface of the ground. This term does not 

include any: (a) Farm or residential tank of 1, 100 gallons or less capacity used for storing motor 

fuel for noncommercial purposes." 40 CFR 280.12 defines "farm tank" as "a tank located on a 

tract of land devoted to the production of crops or raising animals, including fish, and associated 

residences and improvements. A farm tank must be located on the farm property." 

II. BACKGROUND 

On June 25, 2002, the Department issued the Notice to Respondent, Cynthia Gay. In 

response to the Department's allegations that the UST was a regulated tank, Respondent raised the 

1 On February 14, 2003, revisions to OAR Chapter 340, Division 150 became 
effect i v e. The rev isions did n ot change the definition of either underground 
storage tank or f arm tank. Regardless, the changes are not applicable to this 
matter since the alleged violations occurred prior to the effective date of 
these new regulations. 
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1 affirmative defense that the UST was a farm tank. Specifically, in paragraph 4 of its Request for 

2 Hearing and Answer, Respondent alleged that: 

3 " (a) The tank was located on a tract ofland devoted to the production of hay; 

4 (b) The tank has a capacity of 1000 gallons; 

5 ( c) The tank was used to store motor gasoline; and 

6 ( d) The motor gasoline was used in farm vehicles, airplanes and automobiles and not 

7 resold. "2 

8 The Department stipulates to sections 4(b ), ( c) and ( d) as set forth above. The remaining issue, as 

9 alleged in Respondent's affirmative defense, is whether the tank was located on a tract ofland 

10 devoted to the production of hay. 

11 ill. EVIDENCE IN SUPPORT OF DEPARTMENT'S MOTION 

12 Exhibit A- Oregon Department ?f Environmental Qu_ality Underground Storage Tank 

13 Permit Application and Notification for Underground Storage Tanks 

14 Exhibit B - Affidavit of Greg Toran, UST Inspector for the Department along with attached 

15 NWR UST Inspection Report, Memorandum to File and Attached Photos 

16 Exhibit C - Clackamas County Property Detail for 29388 S.E. Heiple Road, Eagle Creek, 

17 Oregon 

18 Exhibit D - Business Entity Data for Skydive, Incorporated -

19 Exhibit E - Business Entity Data for Skydive Eagle Creek 

20 Exhibit F - Areal Maps of 29388 S.E. Heiple Road, Eagle Creek, Oregon 

21 N . ARGUMENTS 

22 As previously stated, 40 CFR 280.12, as adopted by former OAR 340-150-0010, defines 

23 "farm tank" as "a tank located on a tract of land devoted to the production of crops or raising 

24 animals, including fish, and associated residences and improvements. A farm tank must be located 

25 on the farm property." (Emphasis added). The term 'devoted' is not defined in either statute or rule. 

26 When a term is not defined in either statute or rule, the first level of analysis is to examine both the 

27 2 Request for He aring and Answer dated J u l y 15 , 2002 , page 2. 
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1 text and context of the term used in the rule. If the Department's intent is clear, no further analysis 

2 is necessary. 3 "In reviewing the department's interpretation of a department rule as applied in a 

3 formal enforcement action, an administrative law judge must follow the department' s 

4 interpretation if that interpretation is both plausible and reasonably consistent with the wording 

5 of the rule and the underlying statutes."4 

6 The plain meaning of the term 'devoted' is "to give or apply entirely to a particular 

7 activity, pursuit, cause or person."5 Based on the facts in the record, the tract ofland on which 

8 the UST was located is not devoted to the production of crops. Specifically, at least two busines.s 

9 entities which are unrelated to production of crops list the tract of land as their principal place of 

10 business. See Exhibits D and E. Since 1991, Respondent has used the name of 'Beaver Oaks 

11 Airport ' as the facility name. See Exhibit A. A portion of the property has been rezoned from 

12 'exclusive farm use' to 'other improved property'. See Exhibit C. The tract of land on which the 

13 UST was located was used for a landing strip. See Exhibits B _ an.d F. 

14 V. CONCLUSIONS 

15 In conclusion, the Department requests that the Administrative Law Judge find that the UST 

16 located at 29388 S.E. Heiple Road in Eagle Creek, Clackamas County, Oregon was a regulated 

17 UST and not a farm tank, as that term is used in 40 CFR 280.12. Based on such a ruling, the 

18 Department requests that the issues at the contested case hearing be limited to whether the 

19 violations· alleged in the Notice occurred and what civil penalty should be assessed for each of those 

20 

21 

22 

23 

24 

25 

26 

violations. 

u:Ytw& /;y)c/o3 
Date 

. 
Susan M. Greco 
Environmental Law pecialist 

3 PGE v . Bureau o f Labor and Indus tri es, 317 Or 60 6 (1 99 3 ) . 
4 OAR 340-0 11 -0545. 

27 5 The Ame r ican Heri tage Di c t ionary, 1978 . 
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Cindy Gay 
Beaver Oaks Airport 
29388 SE Heiple Rd 
Eagle Creek, OR 97022 

Dear Ms Gay : 

October 22, 1991 

Re: UST Facility 

Oiegon 
DEPARTMENT OF 

ENVIRONMENTAL 

QUALITY 

We have received a partial UST permit application .for .the tanks 
listed on your application received October 11, 1991 . However, 
the: 

CK] EPA notification form 

D Oregon UST Pernlit Application 

(.$25 r eceived ld/ll/9l applied to 88 fees) 
(KJ $25 per tank fee per year - 1989,90,91- l tank@ $25 x 3 yrs= $75 . 00 

is missing and needs to be submitted before your. application. is 
comp lete. I have enclosed the appropriate form(s) and a copy 
of t0e original form that you submitted. Please fill out the 
form and return it to me . I will then be ' able to issue the 
permit, for your tank(s). 

BIB 
Enclosures 

Sincerely, 

Barbara Nation 
Off ice speciaiist 
UST Program 

811 SW Sixth Avenue 
Portland, OR 97204-1390 

. (503) 229-5696 
TDD (503\.iij-t.9~ 4 

. DEQ-1 @ 



OREGON DEP; ) i 1 MENT OF ENVIR0·1·- .'vi... ... ..JTAL QUALITY 
UNDERGROUND STORAGE TANK 
PERMIT APPLICATION 

TANK OWNER 
PLEASE PRINT Cl.EARLY 

NAM E Cindy Gay 

ADDRESS 29388 s. E. Heipl e Road . 

Eag l e Creek, OR 97022 

x 

PHONE 503 630-5867 

PROPERTY OWNER 
PLEASE PRINT·CLEARL Y 

NAME _c_i_n_d_y_ G_a_y _ ___ _ ___ _ 

ADD~ESS 29388 ~-E - Heiple Road 

Eagle Cr~ek, OR 97022 

PERMITTEE j f 'J-~!°) 
PLEASE PRINT Cl.EARLY 

NAME" _ _ c_i_n_d-"y'-" _G_a....;.;.y _ _ _ ___;. ___ _ 

ADdRESS __ 2 9_3_8_8_ S_._E_._H_e_i-'-p_l_e _R_o_a_a__;__ 

Eag l e Creek, OR 97022 

ERMITTEE SJNATURE 

PHONE ._;f8J - fP ;\ 0 ~ S .f &J 

PERMIT FEE ASSESSMENT 

_ _,_ __ Tanksat$25 each=$~0, DO 
Number of tanks 

AMOUNT REMITTED $ ::i.'=,,-"'-S'C....:.... _o_o __ _ 

OCT 1.1 .1891 

4"' j,l 7~- c)l. i l/o- '1 ~rcr1 
~ _n<r,~t ~-~-

/ / 

FACILITY 
PLEASE PRINT Cl.EARLY 

NAME Beav er Oaks Airport 

ADDRESS _ _ 2_9_3_8_8_ s_._.E_._H_e_i..::...p_l _e_R_a_. -

Eagle Creek, OR 97022 

(503) 630- 5867 PHONE _ ______ ____ _ _ 

SIC Code·------ - ------

. D . NEW iNSTALlATiON 

' t 

I 

(PLEA SE SUBMIT TH IS APPL/CAT/ON 30 DAYS PRIOR 
TO USING THE TANK.) 

Each completed application must include 
the signatures of the tank owner, the pro­
perty owner and the permittee. 

All three signature lines must be signed. 

00 145 
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·] 
INSTRUCTIONS 

Please fill in for:i:n to the best of your knowledge. If you do not know or cannot estimate an item requested, 
please mark "Unknown." .. 

Facility Name: 
TANK NO. TANK NO. TANK NO. TANK NO. 

Tank Id~ntifiation No. (e.g. ABC-123) or 

I Arbitrarily As.signed Sequential Number _(e.g. 1,2,3 . .. ) 

1. Status of Tank .r If temporarily out of use, 
(check one ONLY Estimated time out of use: 
if applicable) I month-6 months ( ) ( ) ( ) ( ) 

6 months-I year ( ) ( ) ( ) ( ) 
1 year-5 years ( ) ( ) ( ) ( ) 

5 years or more ( ) ( ) ( ) ( ) 
Estimated date tank is to be brought 

back into use (mo/yr) ( ) ( ) ( ) .( ) 

2. Was tank new at time of instllllation? (YIN) ( '1 )". ( ) ( ) ( ) . 

3. Containment Systems ~ingk-walled tank <X ) ( ) I ( ) ( ) 
, (check o~e) · Double-walled tank ( ) ( ) ( ) ( ) 

Pit-lining system ( ) ( ) ( ) ( ) 
Unknown ( ) ( ) . ( ) ( ) 

4. Leak Detection System Visual ( >< ) ( ) ( ) ( ) 
(check all that apply) Stock Inventory ( >< ) ( ) ( ) ( ) 

Tile drain ( ) ( ) ( ) ( ) 
Vapor wells _( ) ( ) ( ) ( ) 

Sensor instrument (specify type): 
In-ground detector ( ) ( ) ( ) ( ) 

Within walls of double-walled tank ( ) ( ) ( ) ( ) 
Ground water moll.irnring wells ( ) ( ) ( ) ( ) 

Continuous in piping ( ) ( ) ( ) ( ) 
Press~re ·test ( ) ( ) ( ) ( ) 

Internal inspection c ) ( ) ( ) ( ) 
Othc-T, specify 

None ( ) ( ) ( ) ( ) 
Unknown ( ) .( ) ( ) ( ) 

5. Overfill Protection (Ye:S/No) ( ;V ) ( ) ( ) ( ) 

6. Loation of Piping No pans -in contact with soil ( ) ( ) ( ) ( ) 
(ch.eek aJI Parts contacting the soil which are: 
that apply) Unprotected metal ( ) ( ) ( ) ( ) 

Made of corrosion resistant materials ( x ) ( ) ( ) ( ) 
Corrosion-re'5isted coated ( ) ( ) ( ) ( ) 

Cathodically protected ( ) ( ) ( ) ( ) 
Double-walled ( ). ( ) ( ) ( ) 

Within a seconda.ry cont;µnment ( ) ( ) ( ) ( \ 
I 

Interior lined ( ) ( ) . ( ) ( ) 
Unknown ( ) ( ) ( ) ( ) 

7. History e>f Tank Repairs 
(check one except as indlated) If tank repaired, 

Indicate date of last repairs (mo/yr) 
None ( x ) ( ) ( ) ( ) 

Unknown ( ) ( ) ( ) ( ) 

8, History e>f. Pipe Repairs 
(check ooe except as indicated) 

If pipe repaired. indicate date (mo/yr) 
None ( >< ) ( ) ( ) ( ) 

Unknown ( ) ( ) ( ) ( ) 

9. Tank Removed from the Ground 
Indicate date (mo/yr) 

(mark only if applicable -
tank removed since May I , 1988) ( ) ( ) ( ) ( ) 

THANK YOU FOR YOUR ASSISTANCE 

0014G 
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a,--·:um. (from S.CUon I) _ _;_ _________ Loc:.Uon (from s.cuon llJ---------- .-~ .... _ ---·-.- a~"',,. 

,,,. 11-i•d:J•( "· 1· ·'~ 'ihl·'.%+11·1i(tC1ir'Wfif···y.1mrti .. h.; 

I~ ldentfficati_on No.. (e.g.. ABC-i'Zl), or ·· . " \ •. Tank No. Tank .~o. 
Arilifr.lrily As:signed 5equenticU Number (e.g.. 1,2,3_) . ·' J 

i°;_- lllS-o~ Tank · · Y'\ '., • · · - .... 
.. Currently in l,Jsa -· .~ 

t!l3rlc all that apply1.11J T~rnpor:cirily. Out G:>(bse !:J~ 
/ · l?~IT.na·nently Out of Use • .:;~ · "'r:==J 

1'- Brought .1~fo .. ~se ~~~r s1a;~~·;·r~· r:==J 
.-. -. ~ 

~Estimated Age (Yea~} " - -:'!. 
; .- · 

11. Estimated Total Cai)adty (Gallons} 

Concrete 

Fiberglass Reinforced Plastic 
l)nknown 

Other, F'.leasa Specify 

£..~al, Protection C hod' p . 
. (Marie all that apply rz!J) . . . at ic rot~on v lnteno' Unmg (eg .. epo~::~=~ 

Other. Please Specify 

5... Extemat-Protection 
. fJlark ail that appJy m J 

Cathodic Protection 

Painted (e.g .• asphaJtic) 

v I. 

Fiberglass Reinforced Plastic Coated 
None 

Unknown 

7!.~ng 

f llla1* all that apply r:J) 

r 

\ 

Other, Please Specify 

Bare Steel 

Galvanized Steel 

.Fiberglass Reinforced Plastic 

Cathodically Protected 
Unknown 

. ·*tVi@$$-~~' :. 
, ,.,1k No. Tank No. Tank No.. ·' 

. .r 
·-\. 

\ 

r:==J 
c::J 

·c=J 
·c=J 

(1i--______ ..__ _____ 0_1_h_er~· -P~le~ase.:...:_S~pec::.::.:~ify:__....j_;========::::..!-::=========.l.-=:========L:========::J.-==· =======.J 
lLSubstanc:& Currently or Last Stored 

in Greatest Quantity by Volume 

_· - !~ailtha~app!yr;J!.) 

a. Empty_ 
b. Petroleum. 

Oie:>ei 

Kerosene 
Gasoline (including alcohol blends) 

Other. Please Specify 

c. H2Z.2rd~ Sub:sta~ 
( 

UsedOil 

. Please Indicate Name ot Pnnc1pal CERCLA Substance 
( OR 

\ 

Chemical Abstract Service (CAS) No. 

Marl< box C! if tank stores a mixture o·f substances 

~ d. Unicnown 

3..Additlonal lnformatl.on (for tanlu permanently 
~·out at 3ef"Vic~j 

a. Estimated date last used (mo/yr} 

~ Estimated quantity at sub;;tance remaining (gal. ) 

·c. Mark box C!!I if tank was fi lled with inert material 
(e.g .. sand, concrete) 

· E!!'lllFcmt 7 530·1 (A...- 9·88) R-

--;,f ;;Al<? ( 

9f?p l 
E:J 

c=J 
c=J 

I 

c=J . 

I I I 
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:"lbcifiacion iii required by F cdttal law for all Wlderiround tank.. chac han btt.1 
u.*a>t~o;e re;ulated subsunces 5'nce January I. 1974, 1ha1 are in the :round as o{ 
~. i986. or thac att broui:ht inco use :after M:1 y 3. !986. l1>e information requested 
i:s it:quiaed by S«t\on 9001 o{ the Resource ConwnatH>n and Recovery Act. (R CRA ), 
~ed. . 

Tiii:•pr!mary purpo:sc oi this nocific::uion program is 10 loc::ue and c\'aluatc undcr­
grSJW'_lt.uanks that score or have: stored petroleum or ha1.ardou.s substances. It is 
e~c1b1ha1 chc iniOrmauon you provide will" be: b"'5ed o n n::isonably available 
recaniSJ or; in chc 3bsena: of such records. your ~nowledgc. belief. or recollection. 

Wl\ol.MllSl Notify? Section 9002 of RCRA. u amended. requires 1ha1. uni= 
exz:m171c:d;.ownc:rs oc' underground tanks that store regulated substances mu.st notify 
d~natcrd··St.atc: or local agc:ncic::s of the: c~istetice of their tanks. Owner mc::ins­

(a Uiri· r.hc c:isc of an underground stomgc tank in u:;c on November 8. 1984. or 
br'01.q~h1tintO USC aitcr that date. any .pc:non·who a wn's an underground Storage tank 
uscQ:fcr.Jhe storage. use. or dispensing of regulated substances. and 

(b),in·rhc c::isc of any underground stora~c: tank in u:sc' bcfore No\'cmbcr 8. 1984. 
bliluta:longcr in u:sc on thal date. any person who owned such tank immediately be( ore 
1hcn:tiscon11nuation ol i1s u:sc. 

\~i'ftsoTank.s Are included! Underground storage: tank 1s dclined as any one o r 
co.mbin.auon oi tanks that ( I ) is usc0 ID contain an a"11mula11on of · rc:gulatc:d >Ub­

Stanccs~.:: and (2 ) "'·hos.: "olume l including connCC1c:d underground piping) 1s 10~ or 
morc:t.:m::uh the ground. Somec:~:implc:s arc underground tanks storing: I. gasohnc. 
uscd:oih,or dic::sd fuel. and 1. indu.stnal sol\'ents. po1icidc::s. herbicides o r fum1ganis. 

Wl)iit•T.anlu Are E:ic!uded? Tanks rcmo,·cd from the ground arc not subject 10 
notiiic:uion. Other t:inls excluded from nouliction arc: . 
I. famnir residential tanks oi I.JOO gallons or less c:ipac:ity used for storing motorfuel 
r oiatancommc:n:ial purposes: 

. 2.lardcs-usc:d for stonn·g hatin!! oil for conswnptivc use on.the pn:mi= where sto~: 
3.lc~ii::unks: · 

What Substanc:c:s An Co,.ttcd! The notification rc4'u1remcnt' apply to umlcr­
ground SID rage 1ankS' that conia1n regulated ,ubstanco. Thi> include.' any 'ub>tancc 
dctined as ha1.ardous in s.:ctton IOI ( 141 of the Comprchcns"c Em·ironmcnial 
Response:. Compensation and L1ab1l11y Act o ( 1980C CERCLAI. '''ith the: c::i:ccpU<>n 01 
those: substances regulated a> ha1ardous wa,tc under Subt it le C of RCRA. It ;i;,,, 
includc:s petroleum. e.g .• crude otl or any fracuon thereof which" li4uid at >tand:.ird 
conditions o f 1cm.pc:ra1urc and pri;:;>urc: (60 degree; f3hrcnhc11 and 14. 7 pound> rcr 
S<.!~.re inch absolute). 

When To Motifv! l. Ownc" or undcnffo und "Ol"J~C 1anb tn u'c or th:.it hah: t>cc:i 
taken ou t of oper.i1lon after January 1.-197-l. but >llil in the ground. mu>t n1Ht1\ "~ 
Mav 8. 1986. 2. Owner.; who bnn2 undcniround >tora2e tanb tnto U>C :mer .\b, ~. 
1986. must notify within JO da~> ol bnng1ng the tanks 1n10 use. · 

Pmalties: Any owner who knowinily fails to notify or submits {:also information· 
shall J,. .ubj«t lo a civil pm.ally nol 10 exceed Sl0.000 for e:ach tJ1J1k for which 
now1earion is noc :inn°' f<>< which false informarion is submincd. 

P1e.2se type or ·print ia ink all items =oept ·signature• in Section Y. Titis fonn mwt be completed. for e2ch 
loCist»roconta.ining ~ stor:age t2nla. If more than 5 tanla :are owned :it this loc:ation.. photocopy the 
~'lide. :ind staple continuation sheets to this fonn. 

Indicate number of 
continuation sheets 
attached · 

I Ow~ame (Corporation. lna1v1.aual. Pucuc Agency. or Other Enttty J 

\ Cindy Gay 
!Stc~ddress 
l 29388 S.E. heiple Road 
Jc&in;y 
l Clackamas 

I 
Cify.·1 State 

Oregon city, OR 
Phone Number 

630- 5867 
T~t.Own!!f' (M•rlc all ~t apply(jf) 

[JE:ur.rent 

!w0rmer 

I 

D 
0 

Slate or Local Gov't 

Federal Gov't 
(GSA facility 1.0, no. 

ZIP Code 
Q7045 

~ Priv~te or{. 
l.O.. Corporate 
O Owner.;hi 

uncenain 

I ~ame;(H same as S~1ion I, ~ark bo.x here QSI ) Joo Title 

·(It same as Section 1. mark box.here 0 ) 
' Facility Name or Company Site ldem1lier. as applicable 

Beaver Oaks airport 

Street Address or State Road. as app11caole 

29388 S.E. Heiple Road 
County 

Clackamas 
bty {nearest) 

Ea n le Cre.ek, 
Slate 

OR 
ZIP Code 

97045 

Indicate 
number of 
lanks at this 
location 

Mark bo.x here if tank(sl 
are located on land wllhin 

· an Indian reservation or 
on other Indian trust lands 

0 

'Area Code Phone Numoer 

I testify under penalty of law that 1. hav!' personally e.xa'mined and am familiar with the intormation submitted in this and all attached 
doo.J'!1ent~. and that b~ on my inquiry ot ttiose individual~ly responsible for obtaining the Information . I believe that the 
submitted informat1on 1s true. ~ccurate. and complete. (/ . ' . \ c-' · . 
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12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

In the Matter of: -
CYNTHIA GAY. 

BEFORE THE OREGON ENVIRONMENTAL 
QUALITY COMMISSION . 

) 
) 

Case No. LQ/T-NWR-02-017 ) AFFIDAVIT 
) 
) 

STATE OF OREGON ) 
County of Multnomah ) 

I, Greg Toran, being duly sworn, depose and say that the following is true to the best of my 
knowledge: 

1. That, I, Greg Toran, have been employed by the Oregon Department of 
Environmental Quality as an Enviroillnental Specialist since October 1, 1998 . 

2. That in the course of that employment, I conducted site inspections of 

I I I ' 

~ 

underground st~rage tanks and drafted letters and memorandums in relation to those inspections. · 
3. That on or about November 14, 2000, I conducted a site inspection of an 

underground storage tank located at 29388 S .E. Heiple Road in Eagle Creek, Clackamas County, 
Oregon. 

4_ During that site inspection, I took pictures of the land on which the underground 
storage tank was located. Additionally, during the site inspection, I noted that the underground 
storage tank was located in a field which was used as a landing strip for airplanes. 

5. During the site inspection, I was told by Respondent's representative.that the 
underground. storage tank was used to fuel airplanes. . 

6. _That on or about November 30; 2000, I drafted a memorandum setting forth my 
observations during the site inspection. 

7. That the attached aforementioned pictures and memorandum are true and exact 
copies of the originals thereto. 

~ Greg ran -. 
Department of Environment~' Quality 

., 

23 Sworn and subscribed before me this /J___ day of December 2003 

24 

25 

26 

27 

SEAL 

Page l - TORAN AFFIDAVIT 

CASE NO. LQ!f-NWR-02-1 i7 

~LtJ~ 
Notary Public f~egon . 
My Commission Expires 

EXHIBIT 

g 00150 



NWR UST FIELD INSPECTION REPORT. / 

· Inspection Date: \\ I l '1 , l-0 
I t 

Site Name: s~A:'*:.C- OA \c~ (A \~ft..,r- \ Total Time* 3 < 0 k 
Site Address: c°'\ ~ C8Co \-\e \.1f' ~L )2 ~ *Include inspection, travel, paperwork 

j 

File/Facility No: 
----------~ 

(both UST & UST Cleanup file #'s as.appropriate) 

DEQ Inspector: Ve S:'J ~ lfh.. 

Others Onsite: R.A \'€\..., W-~-t 'L~ '-/ 
/ s ~-1 e. Of't:-\'~ -\-or~ I 

<__:: (include company name) 
Supervisor License No. : Exp. date ___ _ 
(npte the name of the license holder with **) 

Inspection Typ_e 

Y--):ts-Decommissioning 
Y-~1998 Compliance (full) 

, 

Partial Compliance · . 
Y---N---Leak Detection 
Y-~-N---Financial Responsibility 
Y---N---Corrosion Protection 
Y---N-~-NA Spill & Overfill 

Y ---N---Install-New 
Y---N--·-Upgrade-Retrofit 
Y---N--- Service Provider Audit 
Y ._--N---Cleanup 
Y---N---SWLA/Soil Treatment 
Y---N---Distributor Audit 

Circle Y for ......... Yes= inspected & in compliance (Y for da~a entry) 
Circle N for .... · ..... No= inspected & NOT in compliance (N for data entry) 
Leave Blank for . . . . ....... .Inspection not performed (no data entry necessary) 

Y---N---Complaint , 
Y---N---WQ-New Permit . 
Y---N---W Q-Exist Permit 

Photos Taken1 c0-N (attach) Samples Taken? Y-@(attachre.sults) 

Notes (use back of form as necessary) 

0/v.A-t-e.c ~1 \ s.. Gvi g ~~ +~ \ :1 

" v \ Q-, ± r-:t\-t s ru= t• 
us~J 

... 

l "\_ /P lrrz. <... . o< 6 y· 
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State of Oregon 

Department of Environmental Quality Memorandum 

Date: November 30, 2000 
To: UST facility file 10905 

From: Greg Toran ODEQ/NWR 

Subject: Beaver Oaks UST status. 

Site inspection to discuss current status of single UST. Met onsite with Ralph Hatley (reported 
.as being owners rep). Hatley appears to meet the definition of Permittee. Site is being operated 
as an airport, jump school. ~atley appears to be operatiilg other business concerns at this 
location. Inspection in response to phone call from Hatley, following recent NON issued by the 
Department. · 

Inspection to determine and discuss UST status and recent claim by Hatley of UST being farm 
tank. Property is zoned as farm use only, confirmed with county. Hatley claims to be raising 
hay as a crop, to be given away and not sold. 

At the time of the inspection Hatley is most cooperative. Historic use of UST was for fueling 
small planes. At one time, fuel was pllinped out of UST into transport tiuck containing filtering 
system. UST has been out of use as a fuel storage· tank for planes for approx. 3 years. UST 
currently contains some measure of product, product has been siphoned out from time to time for 
various reaso.ns, unrelated to planes according to Hatley. Dispenser/pump has been removed for 
3 years .. according to Hatley. 

Current amount of product in UST is unknown. Ground water in area is shallow within UST · 
nest on a seasonal basis, according to Hatley. One drinking water well on the NE corner of the 
property. Other wells in the area. Hatley seems concerned with the possibility of impacts to the 
wells in the area and seems to have backed off from the initial claim of the UST being an 
unregulated farm tank. 

This UST is most certainly a regulated UST based on past use. Hatley seems agreeable in 
following Department direction to decommission the UST. I suggested the following: 

Remove all product and water in UST immediately. Verification of completion of this task by a 
third party in writing. This is to be followed by sampling of soil and if necessary water, per UST 
cleanup and compliance rules. ~atley to provide a 'Nritten schedule for completion of this work 
within 3 weeks. Schedule to also include a target date for completion of the decommissioning. 
The Department to approve a later decormpissioning date (next summer) provided that 

00152 
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Beaver Oaks UST status 
Page2 

Hatley follow through with his plans for submittal of the schedule and completion of the UST 
pumping and sampling. Completion of the UST pumping and sampling and records submittal to 
be accomplished by the date noted in option 2 of the most recent NON. The date specified in the 
NON was 90 days from the date of the notice. So the due date for completion of this phase of the 
work would be the end of January, 2001. 

Mailing documentation to Hatley. This documentation to be a summery sheet that outlines these 
steps, UST closure requirements, forms for documenting closure, and a list of licensed . 
supervisors. Hatley stated that he would be doing the decommissioning. I recommended he 
consult licensed service providers or supervisors. 
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OPENonline - Oregon Clackamas County Property Detail Page I of 1 

Oregon - Clackamas County Property Defail 

c \ C-o 4{,>e s.> So '::J - b SS- e0 I I 
Return to List Return to Search Screen Record Help 

Address : 29388 H@ Records Current Through : 01 /02/2002 

Date Searched : 06/05/2002 

Parcel Nbr 

Taxpayer 

Address 

Situs Addr 

: 00932904 Alt Parcel Nbr: 34E18 00603 

: GAY CYNTHIA ROSE 

: 29388 SE HEIPLE RD 

EAGLE CREEK, OR 97022 

: 29388 SE HEIPLE RD 

EAGLE CREEK, OR 97022 

Neighborhood : Estacada rural all \other 
Land Class : 551 - f::-. "AC.- L-.. S t' v t. 
Bldg Class 

Full Baths 

Half Baths 

: 0 

:o 
Bedrooms 

Living Area 

: 0 Year Built 

Year Assessed : 

Real Market Value Land : $ 230,349 Total Acreage : 26.83 

Real Mkt Val Improvements : $ 18,620 Fire Patrol Acres : 

Real Mkt Val Fire District : $ 248,969 

Assessed Val Fire District : $ 47,830 

Total Assessed Value : $ 47,830 

Total Taxable Value : $ 

Total Exempted Value : $ 0 

Exemption Description 

Gross Tax Due : $ 696.14 

Net Tax Due : $ 675.26 

Outstanding Tax : $ 0.00 

Sale Date 

Sale Price : $ 

OPENonline cannot warrant or guarantee the accuracy or completeness of data. By accepting this transmission, users certify that they 
are in compliance with the FCRA any other applicable federal, state and local laws. Users are responsible for the proper use of this 
account as stated in the certification of use and the Tenms of Service Agreement. Any violation is grounds for termination and 
submission to the FTC or other appropriate agency. 

OPENonline Eastern Operations Customer Support (800) 366-0106 
OPENonline Western Operations Customer Support (800) 454-6575 

EXHIBIT .. 
j Goo1s8 

http://www.cis-usa.com/cgi-bin/parse?/cgi-bin/Atbl50x2/Execute?Program=LOGIC-OR-P.. . 6/5/2002 
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OPENonline - Oregon Clackamas County Property Detail Page 1 of1 

Oregon - Clackamas County Property Detail 

-~J ~ 
Return to List . Return to Search Screen Record Help 

Address : 29388 H@ Records Current Through : 01/02/2002 

Date Searched : 06/05/2002 

Parcel Nbr 

Taxpayer 

Address 

Situs Addr 

: 01825644 Alt Parcel Nbr : 24E32 04501 

: GAY CYNTHIA ROSE 

: 29388 SE HEIPLE RD 

EAGLE CREEK, OR 97022 

Neighborhood : Estacada rural all other \ h .--,, ('yG 
1 
Y\~ 

Land Class : 400 --::.. \.A, '<'- \"""' ~ru~4 ~Yo~~· , j . '5 v- .iv < ../ J 

Bldg Class : ()~ \ _s~e,, c, ~ \ ~ Q, f:,--< ~ \r. _r: ~; I '-"""\ 

Full Baths 

Half Baths 

Bedrooms Year Built 

Living Area Year Assessed : 

Real Market Value Land : $ 130,813 Total Acreage 

Real Mkt Val Improvements : $ 0 Fire Patrol Acres : 

Real Mkt Val Fire District : $ 130,813 

Assessed Val Fire District : $ 96,319 

Total Assessed Value : $ 96,319 

Total Taxable Value :$ 

Total Exempted Value : $ O 

Exemption Description 

Gross Tax Due' : $ 1,399.39 

Net Tax Due : $ 1,357.41 

Outstanding Tax : $ 0.00 

Sale Date 

Sale Price 

: 19990830 

: $ 103,000 

OPENonline cannot warrant or guarantee the accuracy or completeness of data. By accepting this transmission, users certify that they 
are in compliance with the FCRA any other applicable federal, state and local laws. Users are responsible for the proper use of this 
account as stated in the certification of use and the Terms of Service Agreement. Any violation is grounds for termination and 
submission to the FTC or other appropriate agency. 

OPENonfine Eastern Operations Customer Support (800) 366-0106 
OPENonline Western Operations Customer Support (800) 454-6575 
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. OPENonline - Oregon Clackamas County Property Detail Page 1 of 1 

·Oregon - Clackamas County Property Detail 

~ ~ 
Return to List Return to Search Screen Record Help 

Address : 29388 H@ Records Current Through : 01 /02/2002 

Date Searched : 06/05/2002 

Parcel Nbr 

Taxpayer 

Address 

Situs Addr 

: 01637884 Alt Parcel Nbr : 24E32 04905 

: GAY CYNTHIA R 

: 29388 SE HEIPLE RD 

EAGLE CREEK, OR 97022 

Neighborhood : Estacada rural all other 

Land Class : 400 
·Bldg Class 

Full Baths 

Half Baths 

Bedrooms Year Built 

Living Area Year Assessed : 

Real Market Value Land : $ 107,600 Total Acreage 

Real Mkt Val Improvements : $ O Fire Patrol Acres : 1.00 

Real MktVal Fire District : $1 07,600 

Assessed Val Fire District : $ 57,490 

Total Assessed Value : $ 57,490 

Total Taxable Value :$ 

Total Exempted Value : $ O 

Exemption Description 

Gross Tax Due : $ 853.26 

Net Tax Due : $ 827.66 

Outstanding Tax : $ 0.00 

Sale Date 

Sale Price 

: 19970801 

: $ 115,000 

OPENonline cannot warrant or guarantee the accuracy or completeness of data. By accepting this transmission, users certify that they 
are in compliance with the FCRA any other applicable federal, state and local laws. Users are responsible for the proper use of this 
account as stated in the certification of use and the Terms of Service Agreement. Any violation is grounds for termination and 
submission to the FTC or other appropriate agency. 

OPENon/ine Eastern Operations Customer Support (800) 366-0106 
OPENonfine Western Operations Customer Support (800) 454-6575 

00 16 0 
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Busine$.S Registry Database Search . . 

~ '!.,,"EGON S.ECRETAR't .OF SIAiE ·~ 

·~o~;~ .... ..,.. Corporation Division ,; ' 1 ·· ;~ 

~t~~~ -us. - ~u~in~s·~- reforrar ciii.itfr :l!filh4.tttidB · or:e9ori .busfr1ess ·~ufffa7 .. jJ f . 
... :.~_·=.·· 1nforma'if6n -~f.e:i-rnt ilsF · ·:;b:us:iiiess;;.e9·15-tryireri~wai " toi-.inst:fee~ · ·riota·r9 r;·dt)fft':.:-·:-~'.·~" , . : 
·":~--onlromi-c<Ymmerc-ia1 -cod.e·--··:--unffbt1n c{)fumer:Cfaic.o<le.searct1 ··,:---.cuSioln_s_e-arct1es~&-TiSis--:--. 

Business Name Search 

New Search Printer Friendly Business Entity Data 

Page 1 of2 

Reg i stry Nbr 
Entity: Entity: 

Jurisdiction Regist ry Date Duration Date Renew al Date Type Status 

355290-80 DBC ACT OREGON 07-17-1993 
Entit y Name SKYDIVE, INCORPORATED 

Fo r eign Name 

New Search Printer Friendly Associated Nam es 
Type PPB 

PRINCIPAL PLACE OF 
BUSINESS 

Addr 1 29388 SE HEIPIE RD 
Addr 2 

-:sz !EAGLE CREEKIOR 197022 I . I Country llJNITED STATES OF AMERICA 

Type ~GT tREGISTERED AGENT Start Date 
07-17-

Resign Date 
1993 

Name PATRICK IA !BUTLER I I 
Add r 1 522 SW 5TH A VE STE 905 
Addr 2 

csz PORTLAND IOR 197204 I ·I Country llJNITED STATES OF AMERICA 

Type IM T .IM n ING ADDRESS ... I . 

Addr 1 l29388 SE HEIPLE RD 
A d1cfr 2 

csz EAGLE CREEKIOR 197022 I I Country IUNITED STATES OF AMERICA 

Type 

Name TLEY 
Addr 1 

Addr 2 

csz AGLE CREEK OR 97022 Country TED STATES .OF AMERICA 

- rpe SEC !SECRETARY I 
Name RALPH IA !HATLEY . I I 
Addr 1 29388 SE HEIPLE RD OOlb ~ 

EXHIBIT Addr 2 
~ .. 

l) http://sos-venus.sos.state.or.us:8080/beri_prod/pkg_wc 
:0 

_detl?p_be_rsn=l 799 ... 12/1 1/2003 .D 
3 



Business Registry Database Search 

I ~· csi· jEAGLE CREEKIOR 197 ~ 

Page 2 of2 

I Country fuNJ:TEL IATES OF AMERICA 

N S ew h earc p·t F. di rm er nen y N ame H' t IS Ory 
Business Entity Name 

Name Name 
Start Date End Date 

Tvoe Status 

SKYDIVE, INCORPORATED EN CUR 07-17-1993 

New Search Printer Friendly s urnmary H' t IS Ory 
Image 

Action !Transaction Effective Status 
Name/Agent 

Dissolved By 
Date Date Date Change 

06-11-
2003 

06-12-
2002 

06-14-
2001 

06-28-
. 2000 
06-17-
1999 
7-17-
1998 

07-01-
1997 

07-08-
1996 

10-19-
1995 

09-15-
1995 

07-21-
. 1995 
08-01-
1994 

07-17-
1993 

ANNUAL REPORT 
06-11-2003 SYS 

PAYMENT 
ANNUAL REPORT 

06-12-2002 SYS 
PAYMENT 
lANNUAL REPORT 06-14-2001 SYS 
PAYMENT 

STRAJGHT RENEW AL 06-14-2000 FI 

STRAJGHT RENEW AL 06-07-1999 FI 

AMENDED RENEWAL 07-17-1998 FI 

STRAIGHT.RENEW AL 07-01-1997 FI 

STRAlGH} RENEW AL 07-01-1996 FI 

REINSTATEMENT 10-19-1995 FI 

INVOL DISSOLUTION 09-07-1995 SYS 

NOTICE 07-24-1995 SYS 

AMENDED RENEWAL 08-01-1994 FI 

NEW FILING 07-17-1993 FI 

About Us I Announcements I Laws & Rules I Feedback 
Site Map I Policy I SOS Home .1 Oregon Blue Book I Oregon.gov 

For comments o"r suggestions regarding the operation of this site, 
please contact : businessregistry:sos@state.or.us 

© 2003 Oregon Secretary of State. All Rights Reserved. 

-
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·~ 
· ·:~~~-- v,nf.GON :SECREIAlRY OF STATE "ti 

lio~;t>. .. . . ... Corporation Division · .. i.J j.·: j• . . '"l 
sE.\'I!ciic ,1 - ~ • ·· , -. . ; 

C~ t-ffACT'US business referral ·center· '::" . bregofi l)uSfn-essfjofcfo:--_if :: 
••••'-••,...• > ·-.. ·- ··•-.,.,_.,.>,~ - ;·""IV'-.. • " •' - '' ·• • •·• • · -,-·- ··•- • • - "'·'•·--.. -..,. . .;, .... ~ .... ,, _.,,. , .,, ..... _. ..... i • • • •t-<•.-.,. .. ,:..,,-•• -•-'•""'"' • ·· ---... r/•,.,.-.- .··· , -• , J·~ ·· • .• ,,_. , ,._ •-· ·' "'"• '•_- n • L:. ..... ;y:~ 
~J.::~ .. )rif~rtnatJori referrallist . ..• •business: r egistr.ylrenewal ::-Jbhnslfees .· jiotampubHc .• : .. ";:;;: , i~: ·. ~ i 

·.· ~;.$,u'.niform:cbmm1;rEar<:oa:e~y~/-1·n-if-O'r:;n-c-;;h1in~rciarc~'des:e-arcn·::--·:::-· ::-;u-Si0~nFsea?cti{5·& ·n~1s.-;0;; 

Business Name Search 

New Search Printer Friendly B us1ness E ntlty Data 
Registry Nbr 

Entity: Entity: 
Jurisd iction Registry Date o u·ration Date Ren e w al Date 

Tvoe Status 

471972-80 ABN ACT 08-10-1995 
Entity Name SKYDIVE EAGLE CREEK 

Foreign Name 

Affidavi t? N 

New Search Printer Friendly Associated Names 
Type [PPB PRINCJP AL PLACE OF 

BUSINESS 
Addr 1 29388 SE HEJPLE RD : ' 

idr 2 

csz EAGLE CREEKIOR 197022 I I Country !UNITED STATES OF AlvfERICA 

Th A th e u onze d R t t• epresen a 1ve a dd . th ress 1s T e ma11nq a dd ress f th" b or IS usiness. 

Type REP AUTHORIZED Sta rt Dat e 
08-10-

Res'ign Dat e 
REPRESENTATIVE 1995 

Of 355290-80 SKYDIVE, INCORPORATED Record 

Addr1 29388 SE HEJPLE RD 
Addr2 

csz EAGLE CREEKIOR 197022 I I Country !UNITED STATES OF AlvfERICA 

Ty pe [REG !REGISTRANT I 
Of 355290-80 SKYDIVE, INCORPORATED Record 

Addrl 
Addr 2 

csz I I I I Country I :, .. EXHIBIT- :;': 
.. 

~ -
., . . . :;; 
D 
3 

. v Search Printer Friendly Name History 
Business Ent ity Name 

Name Name 
Star t Date End Date 

~ Status 

0011 14 
http://sos-venus.sos.state.or.us:8080/beri_prod/pkg_web_name_srch_inq.show_detl?p_be_rsn=6148... 12/11/2003 



Page 2 of2 Business Registry Database Search 

jsKYnIVE EAGLE CREEK EN _,UR I 08-10-1995 I 

N S ew h earc p· rmter F' dl nen y s ummary H' t IS ory 
Image 

Action 
rrrans.action Effective Status Name/Agent 

Date Date Date Change 

07-01-
RENEW ALP A YMENT 07-01-2003 SYS . 2003 

06-29-
RENEW ALP A YMENT 06-29-20.01 SYS 

2001 
07-08-

STRAJGHT RENEW AL 06-28-1999 FI 
1999 

07-21-
STRAJGHT RENEW AL 07-08,.1997 FI 

1997 
08-1 0-

NEW FILING 08-10-1995 FI 
1995 

New Search Printer Friendly Counties 
Counties Filed 
Clackamas, Marion~ Multnomah, Washington, Yamhill 

Counties Not Filed (but not necessarily available) · 
Baker, Benton, Clatsop, Columbia, Coos, Crook, Curry, Deschutes, Douglas, 
Qilliam, Grant, Harney, Hood River, Jackson, Jefferson, Josephine, Klamath, 
Lake, Lane, Lincoln, Linn, Malheur, Morrow, Polk, Sherman, Tillamook, 
Umatilla, Union, Wallowa, W aico, Wheeler 

About Us I Announcements I Laws & Rules I Feedback 
Site Map I.Policy I SOS Home I Oregon Blue Book I Oregon.gov 

For comments or sugges.tions regarding the operation of this site, 
please contact : businessreqistry.sos@state.or.us · 

© 2003 Oregon Secretary of State. All Rights Reserved . 

Dissolved By 

001 65 
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I Search 

I Move Finance 

Find 
Imag e Siz e : Small Medium La rge 

Garden Food Decorate 

Advanced Find 

Style : Relief Topo Image 

34 km SE of Portland, Oregon, United States 07 Jul 1994 

,, Zoom 2mfa•illllll U .A. 

Improve 

Image courtesy of the US Geolog ica l Survey. 

About 

Print 

Shop 

Famous Places 
Download 

OrigMetaTag = '4Sl2246NW' Center Lon,Lat= -122.35440,45.31908 Running Time Oms Time 7/31/2002 4:21:43 PM to 7/31/2002 4:21:43 PM 

or 

Rent 

Other Links: 

Autos 
PerSOnal Finance 
Smallill;[lfil.~ 

Qbfil 
MSl'!_~plorer 
More ... 

Move Finance Garden 

Special Features: 

eShop: great stores great de.i!§ 
Are your friends online1. 
The Web's best personfilJJ!lmfil@ 
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Get on your soap bpJ\ 
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<>ration. All rights reserved. Terms of Use Advertise trUSTe Approved Privacy Statement 
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Improve 

I 

/ 
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!r I Help I Search 

Rent Move Finance 

Find 
Image Size: Small Medium Larg e 

Garden Food Decorate 

Advanced Find 

Style: Relief Topo I mage 

33 km SE of Portland, Oregon, United States 07 Jul 1994 

,. Zoom 1ml:tl,ai1llll....J • 

Improve 

I mage courtesy of the US Geological Survey. 

About 

Print 

Shop 
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Download 

OrigMetaTag = '4512246NW' Center Lon,Lat= -122.36077,45.32002 Running Time 0 ms Time 7/31/2002 4:22:23 PM to 7/31/2002 4 :22:23 PM 

Rent 

Other Links: 

l\utos 
?WSonal Finance 
SlllfilLfut~~~ 
QM! 
~Explorer 
More ... 

Move Finance Garden 

Special Features: 

eShop: great stores, great deals 
Are your friends online? 
The Web's best personal finance sit"1 
Sign up for a FREE Hotmail ~ 
Get on your soap box 
More ... 

fon. All rights reserved. Terms of Use Advertise trUSTe Approved Privacy Statement 
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RECEIVED 

JAN ·2 "O 2004 

by Office of 
Administrative Hearings 

Cynthia (Gay) Wescott 
29388 SE Heiple Road 

Eagle Creek, OR 97022 
(503) 630-5867 

fax # 503 630-5868 

1/16/04 

Via facsimile and certified mail 

(503) 945-5304 
Judge Stephen Elmore 
Office of Administrative Hearings 
1905 Lana Avenue N.E. 
Salem, OR 97314 

Re: Cynthia Gay 
Case no. LQ/T-NWR-02-094 

Dear Judge Elmore: 

Enclosed you will find my motion for Ruling on Legal Issues in the above entitled matter. 
I am requesting a ruling that the underground storage tank in question was a "farm tank" 
located on EFU 20 property. I am enclosing 5 exhibits with this request. 

If you should have any further questions relating to this case, I can be reached at (503) \ 
630-5867. 

Sincerely, 1\ 

/I ~~j;~A----··-··- ·---
c~lGay) Wescott 

Enclosure (w/o exhibits via facsimile) 
cc: Susan Greco, 811 SW Sixth Avenue, Portland, OR 97204-1390 

00168 
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1 

2 

3 

4 In the Matter of: 

5 ·CYNTHIA GAY 

6 Respondent 

7 

8 

9 

10 

11 

BEFORE THE OREGON ENVIRONMENTAL 

QUALITY COMMISSION 

I. 

) RESPONDENTS ANSWER AND. MOTION FOR 
) RULING ON LEGAL ISSUES 
) No. LQ/T-NWR-02-094 
) CLACKAMAS COUNTY 
) 

) 

) 

) 

) 

) 

) 

) 

LAW AT ISSUE 

12 Respondent opposes the Department's motion for ruling on Legal Issues 

·13 and via this motion, moves the Administrati ve Law Judge to find, as a 

14 matter of law, the underground storage tank in question is a "farm 

15 tank". In support of her motion, respondent relies upon the attached 

16 affidavits of Cindy Gay and John Bresko. 

17 The department stipulates that respondent's UST meets all the 

18 conditions f or qualifyi ng as an exempt t ank, with the exception of the 

19 tank being a "farm tank" as defined by the regulations. A "Farm Tank" 

20 is defined as "a t a nk located on a tract ·of land devoted to the 

21 production of crops or raising animals, including fish, and associated 

22 residences and improvements". 40 CFR 280.12 

23 II. EVIDENCE IN SUPPORT OF RESPONDENTS MOTION 

24 Exhibit A - Affidavit Cynthia Gay, property owner 

25 Exhibit B - Affidavit John Bresko, fuel supplier, owner Estacada 

Oil 

-1-
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1 Exhibit C - Certified true copy Clackamas County Assessor map 

2 Section 18 T3 SR4E Tax Lot 603 dated 1-15-04 

3 Exhibit D - Certified true copy of 5 - 19-79 aerial photo with 

4 outlines of property from County Assessor office dated 1-15-04 

5 Exhibit E - Clackamas County Planning Department letter dated 

6 1-15-04 

7· I I I . ARGUMENT 

8 The department misstates and selectively chooses only a part of the 

9 plain meaning of the term "devoted". The complete definition for the 

10 term, as taken from the American Heritage Dictionary, 4th edition, 2000 

.11 is as follows: 

12 ~To give or apply (one's time, attention, or self) entirely to a 
particular activity, pursuit; cause, or person. 2. To set apart for a 

13 specific purpose or use: land devoted to mining. 3. To set apart by or 
as if by a vow or solemn act; consecrate: a temple devoted to Apollo." 

14 
The interpretation of the term "devoted" by the department is neither 

15 
plausible nor reasonably consistent with the wording of the rule and 

16 
the underlying statute. The department argues that since a portion of 

17 
the property is used as a landing strip by aircraft, the property is 

18 
not "entirely given over to a particular activity," i.e . , the 

19 

production of hay. Taken to its logical conclusion, t he department's 
20 

interpretation would exclude from the farm tank exemption, any and all 
21 

property for which any portion is used for any purpose other than "the 
22 

production of crops or raising animals". Even a gravel road across a 
23 

tract of land used for farming would prevent t he land from being 
24 

considered a farm since the entire tract i s not "entirely g i ven over 
25 

to" farming. 

00 17 0 

-2-



t·: 

1 The definition relied upon by the department, in its complete and 

2 accurate terms, refers to actions taken by a per~on or individual. The 

3 correct and plain meaning of "devoted" applicable here, is "to set 

4 apart for .a specific purpose or use", such as land devot~d to mining 

5· or land devoted to farming. 

6 Respondent's fuel tank is located on land devoted to farming: It was 

7 installed in 1981 on then existing ·tax lot 600, which consisted of 

8 23.83 acres. See Exhibits A and B. The property is zoned for exclusive 

9 farm use. See Exhibits c ·and E. The property has been used since be~ng 

10 owned by respondent to produce hay. An adjacent grass landing strip, 

11 then known as tax lot 603 and consisting of 3 acres, was acquired by 

12 respondent and her partner in 1981 . See Exhibits C and D. 

13 In 1989, the Clackamas County Tax Assessor joined tax lots 600 and 603 

14 into one lot, known as tax lot 603, consisting of 26.83 acres. The 

15 fact that slightly more than 10% of present day tax lot 603 is 

16 available for use as a grass landing strip for aircraft does not mean 

. 
17 that tax lot 603 is not land devoted to the production of hay or other 

18 crops. The property is still presently zoned for exclusive farm use . 

19 It has been set aside for a particular purpose by the zoning 

20 authorities, i.e., farm use . See Exhibit E. It has been used and 

21 continues to be used for that purpose by respondent . A one acre 

22 portion of it in the northeast corner where the pole barns are located 

23 has been reclassified as improved exclusive farm use. The department 

24 does not dispute the fact that the property, other than the landing 

25 strip, has been and is used for the production o.f hay . 

00171 
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1 IV. CONCLUSION 

2 Respondent requests the Administrative Law Judge to find that the 

3 underground storage tank located at 29388 SE Heiple Rd . , Eagle Creek, 

4 Oregon, is a farm tank and to dismiss the Notice of Violation and 

5 Department Order and Assessment of Penalty . 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

- 4-
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CERTIFICATE OF SERVICE 

I do hereby certify that on January 16, 2004 I served a copy of the attached motion to: 

Susan Greco 
Department of Environmental Quality 
811SW6th Ave 
Portland, OR 97204-1390 

By mailing in a sealed envelope, certified mail, postage prepaid, and deposited in the 
mail at Estacada, Oregon and via facsimile. -. \~~··/ 

/~lJ~Jl 
Cynthia (Gay) Wescott 

00173 
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1 BEFORE THE OREGON ENVIRONMENTAL 

2 QUALITY COMMISS ION 

3 

4 In the Matter of: 
AFFIDAVIT 

5 CYNTHIA .GAY 

6 Case No . LQ/T-NWR-02 - 017 

7 

8 STATE OF OREGON 

9 County of Clackama s 

10 
I 

11 I, Cynthia Gay being duly sworn, depose and say that the f ollowing is true to 
i 

i 

12 the best of my knowledge: 

13 1 . That, I, Cynthia Gay and my partner Ralph. Hatley purchased tax 

14 lot 600 (consisting of 23 . 83 acres) of farmland from C . E. Odom J uly 12, 1977 . 

15 At that time the property was zoned by Clackamas County as EFU 20. 

16 2 . On or about May 1981 we purchased a new 1000 gallon fuel tank 

17 and installed it on the property (tax lot 600) . 

18 3. My partner and I p urchased the adjoining property known as tax 

19 lot 603, which consisted of the 3 acre grass landing s trip owned by Jim and 

20 Candace Welch . This purchase date was Febniary 19, 1981. 

21 4 . Clackamas County Assessor joined tax l ot 600 into tax lot 603 

22 
•i 

June{.9, 1989 and the property became tax lot 603 (now consisting of 26 . 83 

~ 

23 acres-) and continues to be zoned EFU 20 . 

24 5 . Since the purchase of the property,, in 1977 we have harvested 

!5 hay crops a number of years. We also, have had a communal garden . We have 

allowed the land to lay fallow a few years in order to eradicate noxious 



·, 

1 weeds in accepted farming practices . We have kept the land mowed and groomed 

2 with our two farm tractors . 

3 6 . The fuel tank has held automotive fuel only (not for resale). 

4 It has been ·used to fuel ~ractors, rototillers, automobiles, agricultural 

5 aircraft (crop dusters). On one occasion emergency fuel was provided to an 

6 Air Force search and rescue helicopter searching for a lost hunter in the 

7 upper Clac kamas River area . 

8 7. At no time during my ownership of the property has the fuel 

9 tank been located on the three acre landing strip (formerly known as tax lot 

10 603). 

11 8. The Clackamas County tax assessor changed one acre of the 26.83 
; 
! 

12 acre property to improved EFU . This one acre is located in the Northeast 

13 portion of the tax lot and includes the pole barn buildings that have been 
1 

14 constructed . 

15 Date: 

16 . 

17 

18 Cynthia Gay 

1 9 

Sworn and subscribed before me this ~ date of January 2004 20 

21 

22 

23 Notary Public for Oregon 

My Commissiqn· , Expires 

Lf- :F-ci{ 
24 

25 SEAL 

&.~"''''ool 15 
A 

r<.1~:)1' .:. . ..J ') 'Z.. ·\) i 
I 



1 BEFORE THE OREGON ENVIRONMENTAL 

2 QUALITY COMMISSION 

3 

4 In the Matter of: 
AFFIDAVIT 

5 CYNTHIA GAY ) 

) 

6 Case No . LQ/T-NWR- 02-017 ) 

) 

7 ) 

) 

8 STATE OF OREGON ) 
.. · •. ·- :.-1!1 

) 

9 County of Clackamas ) 

) 

10 

11 I, John Bresko, being duly sworn, depose a n d s ay that t h e following is true 

12 to the best of my knowledge : 

13 1. That, I, John Bresko have owned and operated Estacada Oil 

14 Inc. 219 SE Highway 224, Estacada, OR 97023 for 35 years . 

15 2 . I have sold and del i ver ed automoti ve gasoline to the UST 1000 

16 gallon unregulated tank owned by Cindy Gay and Ralph Hatley since 1981 . 

17 3. In September 1991 John Wixon of the DEQ office visited my 

18 place of business and informed me not to deliver automotive fuel to any 

19 unregulated tanks located o.n the property located at 29388 SE Heiple Road , 

20 Eagle Creek, OR 97022 (and owned by Cindy Gay and/or Ralph Hatley). At that 
...__.. 

21 time I informed him that the tank that I delivered to on the property was a 

22 1000 gallon or less capacity tank . And being a farm tank under the 

23 regulations was not regulated. I further informed Mr . Hatley and Ms . Gay of 

24 ~is visit and conversation. 

25 4. In the past five years my fuel del i veries have been confined 

to the two fuel trucks owned by Cindy Gay and Ralph Hatley . 



·' 

1 Date: /- /.b'-O f 
2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 SEAL 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Estacada Oi l Co 

Sworn and subscribed before me this day of January 2004 

OFFICIAL SEAL 
LIZ MYERS 

NOTARY PUBLIC - OREGON 
COMMISSION NO. 356488 

MY COMMISSION EXPIRES MAY 30, 2006 

Notary Public for Oregon 

My Commission Expires 

E' 1.#1,, 
·s 

!Li"~. ~ oo ,..;D12-tv' : 

177 
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STATE OF OREGON } 

I ffCUJ f r/aJ. ~aunty assessor of the State of Oregon for the County of '!J/J 
Clackamas, do hereby certify that the foregoing copy of tl5St!-65t:tc #7 ~ ,. 
has been by me compared with the original, and that it is a correct transcript 29:+00 
therefrom, and the whole of such original, as the name appears on file and of 
record in my office and in my care and custody. 
IN TESTIMONY WHEREOF, I have hereunto set my hand and affixed my off­
cial seal this_L£__day of .-1aff . 20t'.C:J:_ 
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CL~CKAM~S 
·coUNTY Board of Commissiqners 

January 15, 2004 

To: Ginny Van Loo, BCC As·sistant 

.. 

From: Mike McCallister, Planning Staff 

RE: ·Property Location 293SS-SE"Heiple Road; 3-4E-18 Tax Lot ·603 i . 

The above property is currently zoned Exclusive Fa-rm Use (EFU):The 
property has continuously b~n zon~ EFU sin~e 1976. 

·. 

906 Main Street • Oregon City, OR 97045-1882 • (503) 655··8581 • FAX (503) 650,8944 
WEB ADDRESS: www.co.clackamas.or.us • E-MAIL: bcc@co.clackamas.or.us 

0 Printed on so•/. recycled wilh JO% PoSt-con,umer N:UIC 

BILL KENNEM!!R 
CMAIR 

lARRYSOWA 
COMM1S»IONER 

.. 
MARTHA SCHf!ADER 

COMMISSIONER 



BEFORE THE OFFICE OF ADMINISTRATIVE HEARINGh E C t:r i'/~ D 
STATE OF OREGON n · ~ \f b · 

for the 
DEPARTMENT OF ENVIRONMENTAL QUALITY FEB 0 2 200Li 

In the Matter of the 
Proposed Assessment of Civil Penalty 

Cynthia Wescott, formerly Cynthia Gay, 
· Respondent · 

THE· OFFICE OF 
ADMINISTRATIVE HEARINGS 

ORDER ON MOTIONS FOR 
RULING ON LEGAL ISSUE 

OAH Case No. 111013 · 
Dept. Case No. LQ/T-NWR-02-094 

The Department of Environmental Quality issued a Notice of Violation, Department 
Order, and Assessment of Civil Penalty June 24, 2002, and served it on the Respondent, Cynthia 

. Wescott (then Cynthia Gay). Ms. Wescott requested a hearing July 15, 2002. A hearing was 
scheduled for January 14, 2004, but subsequently was postponed to February 18, 2004. 

The Department filed a Motion for Ruling on L.egal Issues December 18, 2003. 
Ms. Wescott filed her resp~nse and· her own Motion for Ruling on Legal Issues January 20, 2004. 

. The issue that both motions address is whether the underground storage tank, the focus of 
the entire proceeding, is a "farm tank," as that term is defined by 40 CFR 280.12 (incorporated 
by reference in former OAR 340-150-0010, the rule in effect at the time the original notice was 
issued). I conclude that the underground storage tank is not a "farm tank," as defined by the rule, 
and therefore grant the Department's motion and deny Ms. Wescott's motion. 

According to 40 CFR 280.12, a farm tank "is a tank located on a tract ofland devoted to 
the product~on of crops or raising animals, including fish, and associated residences and 
improvements. A farm tank must be located on the farm property. 'Farm' inCludes fish 
hatcheries, rangeland and nurseries with growing operations." In this case, nothing in the 
effidavits or exhibits submitted by the Department or Ms. Wescott establishes that the property 
on which the tank is located is "a tract of land devoted to the production of crops" (neither the 
Department nor Ms. Wescott alleges that the provisions of the rules related to raising aniinals or 
fish apply). ' · 

· In October 1991, Ms. Wescott applied for a permit for the underground storage tank, 
listing herself as the property owner and permittee, and identifying the facility as "Beaver Oaks 
Airport." The affidavit and photographs ofDep/artment employee Greg Toran-unrebutted by 
the affidavits of Ms. Wescott and her affiant, John Bresko-establish that the prop~rty still was 
being identified as Beaver Oaks Airport in November 1998, and that a business called "Skydive 
Eagle Creek" was being operated there. That Ms. Wescott and her partner "harvested hay crops 
a number of years" and "had a communal garden" does not establish that the property was 
"devoted to the production of crops." In light of the evidence t_hat any hay grown was given 

£8100 



away and the land was kept "groomed," the more reasonable conclusion is that the property was 
maintained as a grass landing strip. 

Ms. Wescott argues that her use of the property necessarily is a farm use because the 
property is located in an exclusive farm use zone. As defined by ORS 215.203, however, "'farm 
use' _means the current employment of land for the primary purpose pf obtaining a profit in 
money by raising, harvesting and selling crops * * * ." Nothing in the record establishes that the 
subject property is devoted to "the primary purpose of obtaining a profit in money by raising, 
harvesting and selling crops." The record does establish, however, that the property clearly has 
been used as an airport or skydiving facility since installation of the underground storage tank. 
Any farm use at the property has been, at best, incidental. The tame therefore is not a "farm · 
tank" as defined by the rule. 

ORDER 

The Department's motion for ruling on a legal issue is granted, and Ms. Wescott's motion 
for ruling on a legal issue is denied. The underground storage tank located at 29388 S.E. Heiple 
Road in Eagle Creek, Clackamas County, Oregon, is not a "farm tank" as defined.by 40 CFR 
280.12. All other issues will be addressed at the contested case hearing February 18, 2004, or by 

~ 

the Department and Ms. Wescott should they reach agreement on resolution of the contested case 
· before the hearing. 

Stephen H. Elmore, Administrative Law Judge 
Office of Administrative Hearings 

00184 
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CERTIFICATE OF SERVICE 

I certify that on January 28, 2004, I served the attached Order on Motions for Ruling on Legal 

Issue by mailing certified and/or first class mail, in a sealed envelope, with first class postage 

prepaid, a copy thereof addressed as follows: 

CYNTHIA WESCOTT 
29388 SE HEIPLE RD 
EAGLE CREEK OR 97022 

BY FIRST CLASS MAIL AND CERTIFIED MAIL . 
BY CERTIFIED MAIL RECEIPT.# 70011940 0000 1117 6675 

SUSAN GRECO 
OREGONDEQ 
OFFICE OF COMPLIANCE AND ENFORCEMENT 
811 SW 6TH A VE 
PORTLAND OR 97204 

BY FIRST CLASS MAIL 

00185 
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.. ~ - .... . 

D. Is de ivery address different from item 1 . 
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CYNTHIA WESCOTT 
29388 £E HEIPLE RD 
EAGL~ CREEK OR 97022 
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BEFORE THE OREGON ENVIRONMENTAL 

In the Matter of: 
CYNTHIA GAY. 
Case No. LQ/T-NWR-02-094 

STATE OF OREGON 
County of Multnomah 

QUALITY COMMISSION 

) 
) 
) 
) 
) 
) 

AFFIDAVIT 

I, Stephanie Holmes, being duly sworn, depose and say that the following is true to the best of 
my knowledge: 

1. That, I, Stephanie Holmes, am employed by the Oregon Department of 
Environmental Quality as the Underground Storage Tank Program Coordinator since March 
1994. 

2. That in the course of that employment, I mail documents regarding underground 
storage tank licenses and permits. That in the course of that employment I enter and retrieve 
information from the Department's database regarding the permittee and owner of underground 
storage tanks. "' · 

3. That based on the information contained in the Department's database, on or l ' 

about November 20, 1991, the Department issued a temporary operating permit for an ' · . · ·, · · · 
14 . underground storage tank located at 29388 S.E. Heiple Road in Eagle Creek, Oregon to Cynthia 

Gay. 15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

4. That based on information contained in the Department's database, the 
Department did not issue a General Permit Registration Certificate for Operation to Ms. Gay 
prior to December 23, 1998. 

5. That based on information contained in the Department's database, the 
Department did not receive from Ms. Gay the 2002 annual compliance fee. 

6. That on or about October 1, 1997, I mailed, via first class mail, a document 
entitled Upgrade Certification Form to Ms. Gay at the address listed on Ms. Gay's temporary 
operating permit. 

7. That on or about August 15, 1998, I mailed, via first class mail, a document 
entitled Upgrade Certification Form to Ms. Gay at the address listed on Ms. Gay's temporary 
operating permit. 

8. That on or about November 11 , 1998, I mailed, via first class mail, a document 
entitled Decommissioning Tank Status Form to Ms. Gay at the address listed on Ms. Gay's 
temporary operating permit. 

9. That on or about January 13, 1999, I mailed, via first class mail, a document 
entitled 30-Day Notice of Intent to Decommission to Ms. Gay at the address listed on Ms. Gay's 
temporary operating permit. 

10. That on or about August 20, 1999, I mailed, via first class mail, a document 
entitled Don't Wait Until December 1999 to Decommission to Ms. Gay at the address listed on 
Ms. Gay's temporary operating permit. 

EX 

'L 
Page I - HOLMES AFFIDAVIT 

CASE NO. LQ!f-NWR-02-094 

; . 

I. . ,· 
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1 

2 

3 

4 

5 

11. That on or about December 6, 1999, I mailed, via first class mail, a document 
entitled Decommissioning Reminder to Ms. Gay at the address listed on Ms. Gay's temporary 
operating permit. 

12. That the attached aforementioned documents marked as Exhibits 1through6 are 
true and exact copies of the originals thereto. 

Date~'-( ,~!1fi~ step llieHolmes 
6 Department of Environmental Quality 

7 Sworn and subscribed before me this Cb"' day of February 2004. 

8 

9 

10 

11 

12 . 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

SEAL 

\ ~ •' 

Page 2 - HOLMES AFFIDAVIT 
CASE NO. LQtr-NWR-02-094 

D~'- K. rJ~ 
Notary Public for Oregon 
My Commission Expires 

J , • \ 
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To: 

State of Oregon 
Department of Environmental Quality 
Underground Storage Tank Program 

Upgrade Certification Form 

For Facility: 

Recognizing that preventing leaks from underground storage tanks is key to protecting 
groundwater quality, the United States and the State of Oregon adopted the 
underground storage tank regulations. In 1988, a ten year clock began to tick for 
upgrading underground storage tank systems (USTs). On December 22, 1998 all 
USTs must have spill protection, overfill protection and corrosion protection for the 
tanks and piping. Leak detection and financial responsibility (insurance) are required 
now. 

The State of Oregon recently changed the annual permit compliance fee for some 
tanks so that the Department can continue to provide technical assistance to those 
upgrading their tanks. Beginning January 1, 1998, the annual UST per tank 
compliance fee will rise to $60.00 for tank systems which have not been upgraded. 
The annual fee for permittees who meet all state or federal upgrade requirements will 
remain unchanged at $35.00 per tank per year. To implement the revised law, the 
Department must ask all permittees to complete this upgrade certification form 
concerning the upgrade status of their tank ·system(s) and return it to the 
Department no later than October 31, 1997. 

Enclosed is a Quick Early Compliance Checklist designed to help you determine 
wheth~r your tank systems meet the upgrade requirements. If you need further 
assistance, the Department recommends that you contact your DEQ licensed 
installation/retrofit service provider. In order to meet the state or federal upgrade 
requirements, and to qualify for the lower fee, your tank system(s) must have spill 
protection, overfill protection, corrosion protection for the tank(s) and corrosion 
protection for the piping in accordance with 40 CFR 280.21 as 'adopted or as 
·amended by OAR 340-150-003. 

According to our records you are currently the holder of temporary permits for the tank 
system(s) listed below. Please place a check mark in the YES column after those tank 
systems which currently meet all the upgrade .requirements. For tank systems which 
do not meet one or more of the upgrade requirements on the day you complete this 
certification, place a check mark in the NO column. (Note: Tank systems which are 
upgraded in the interim period between submittal o(this certification and December 22, 
1998, will be invoiced for the lower fee in 1998 and/or 1999, as applicable, by 
completing a revised certification form as part of the required installation checklist or 
upgrade/retrofit checklist.) 

UST Compliance Program 
Upgrade Certification Form 

October 1, 1997 

EXHIBIT 

il)j_ Page 1. 

I 

OO l DO 



Tank System 
Upgraded? 

Tank ID Permit# Gallons Contents 

Please check and sign the following upgrade certification statement and return it 
to the Department of Environmental Quality, UST Program, 811 SW Sixth Avenue, 
Portland, OR 97204. Permittees who do not return this upgrade certification form or 
fail to sign it will automatically be invoiced the non-refundable $60.00 per tank fee. 

Please note in accordance with ORS 466.765 and 40 CFR 280.34 as adopted or as amended by 
OAR 340-150-003, you are required to cooperate fully with inspections, monitoring and testing 
conducted by the Department, as well as requests for document submission, testing and 
monitoring pursuant to section 9005 of Subtitle I of the Resource Conservation and Recovery 
Act, as amended. The information you have submitted is subject to audit and verification by the 
Department's Underground Storage Tank Compliance Inspectors. A false certification may result 
in enforcement action being taken by the Department. 

I hereby certify that the information provided on this form concerning the current 
upgrade status of my underground storage tank system(s) is accurate. 

Date: Signature (required): ----------- ---------
The Department appreciates your cooperation in completing and 
returning this form to us. 

For information or assistance with this form call your regional DEQ office or the UST HELPLINE: 
1-800-742-7878 (foll Free in Oregon). Regional office phone numbers are listed on the reverse 
side of the enclosed Quick Early Compliance Checklist. 

FOR DEQ USE ONLY 

INSPECTOR'S VERIFICATION SIGNATURE 
~--~~--------~~ 

UST Compliance Program 
Upgrade Certification Form 

DATE 

October 1, 1997 Page 2. 0019 1 



To: 

State of Oregon 
Department of Environmental Quality 
Underground Storage Tank Program 

Upgrade Certification Form 

For Facility: 
UST fac. ID No. 

Recognizing that preventing leaks from underground storage tanks is key to protecting 
groundwater quality, the United States and the State of Oregon adopted the 
underground storage tank regulations. In 1988, a ten year clock began to tick for 
upgrading underground storage tank systems (USTs). On December 22, 1998 all 
USTs must have spill protection, overfill protection and corrosion protection for the 
tanks and piping. Leak detection and financial responsibility (insurance) are required 
now. 

Concurrent with the 1998 compliance deadline, the Department is also proposing to 
implement a general permit and registration certificate program to replace all existing 
temporary permits. Effective December 23, 1998, all existing temporary permits will be 
terminated. By the 23rd, all tank owners and permittees will need to register to operate 
under either the general permit to operate tanks or the general permit to decommission 
tanks by temporary or permanent closure. To implement these proposed changes 
to the permit program, the Department is asking permittees to complete this 
upgrade certification form concerning the upgrade status of their tank system(s) 
and return it to the Department no later than September 20, 1998. Under a 1997 
law, this information will also be used to determine the permittees 1999 annual 
compliance fee ($35 for upgraded tanks, $60 for non-upgraded tanks) · 

Enclosed is a Quick Early Compliance Checklist designed to help you determine 
whether your tank systems meet the upgrade requirements. If you need further 
assistance, the Departm~nt recommends that you contact your DEQ licensed 
installation/retrofit service provider. In order to meet the state or federal upgrade 
requirements, and to qualify for the lower fee, your tank system(s) must have spill 
protection, overfill protection, corrosion protection for the tank(s) and corrosion 
protection for the piping in accordance with 40 CFR 280.21 as adopted or as 
amended by OAR 340-150-003. 

According to our records you are currently the holder of temporary permits for-the tank 
system(s) listed below. Please place a check mark in the YES column after those tank 
systems which currently meet all the upgrade requirements. 

For tank systems which do not meet one or more of the upgrade requirements on the 
day you complete this certification, place a check mark in the NO colu.mn. (Note: Tank 
systems which are upgraded in the interim period between submittal of this certification 
and December 22, 1998, will be invoiced for the lower fee in _ 1999, by completing· a 
revised certification form as part of the required installation checklist or upgrade/retrofit 
checklist.) 

UST Compliance Program 
Upgrade Certification Form 

August 15, 1998 

EXHIBIT 
Page 1. 00 .19 2 



Tank System Upgraded? 

Tank ID Permit # Gallons Contents YES 

0 
0 
0 
0 
0 
0 

NO 
0 
0 
0 
0 
0 
0 

For those who answered "no" in the box above, please identify the option or options that 
most closely represents your status or plans at this tirrie: 

0 I plan to_upgrade or replace my tanks before December 22, 1998 
0 I stopped .using my tanks ·about __________ _ 
0 I have sold this property (Please include name and address of new owner) 
0 I plan to decommission by permanent closure before December 22, 1999 

Please check and sign the following upgrade certification statement and return it 
to the Department of Environmental Quality, UST Program, 81 1 SW Sixth Avenue, 
Portland, OR 97204. 

Permittees who do not return this upgrade certification form or fail to sign it will 
automatically be invoiced the non-refundable $60.00 per tank fee. 

Please riote in accordance with ORS 466.765 and 40 CFR 280.34 as adopted or. as amended by 
OAR 340-150-003, you are required to cooperate fully with inspections, monitoring and testing 
conducted by the Department, as well as requests for document submission, testing and 
monitoring pursuant to section 9005 of Subtitle I of the Resource Conservation and Recovery 
Act, as amended. The information you have submitted is subject to audit and verification by the 
Department's Underground Storage Tank Compliance Inspectors. A false certification may result . 
in enforcement action being taken by the Department. 

I hereby .certify that the information provided on this form concerning the current 
upgrade status of my undergrqund storage tank system(s) is accurate. 

Signature (required):-----------
Date: _______ _ 

The Department appreciates .your cooperation in completing and 
returning this form to us. 

For information or assistance with th is form call your regional DEQ office or the UST HELPLINE: 
1-800-742-7878 (Toll Free in Oregon). Regional office phone numbers are listed on the reverse 
side of the enclosed Quick Early Compliance Checklist. 

FOR DEQ USE ONLY 

INSPECTOR'S VERIFICATION SIGNATURE 

UST Compliance Program 
Upgrade Certification Form 

August 15, 1998 Page 2. 0 0 19 J 



DATE 

Quick Early Compliance Checklist 

You are in early compliance with the upgrade requirements and are eligible for the lower tank fee 
if you can check off the four major items below for each of your existing UST systems: 

PLEASE ANSWER FOR PETROLEUM AND HAZARDOUS SUBSTANCE TANKS 

D Spill protection provided by a catchment basin 

D Overfill protection provided by an automatic shutoff device, overfill alarm, or ball float 
valve 

D Corrosion protection for the tank provided by one of the following: 

D Steel tank has corrosion-resistant coating AND 
cathodic protection 

D Tank made of noncorrodible material (such as 
fiberglass) 

D Steel tank clad with (or enclosed in) 
noncorrodible material 

D Uncoated steel tank has cathodic protection 
system 

D Uncoated steel tank has interior lined with 
noncorrodible material 

D Uncoated steel tank has cathodic protection 
AND interior lined with noncorrodible material 

D c;;orrosion protection for piping provided by one of the following: 

D Uncoated steel piping has cathodic protection 

D Steel piping has a corrosion-resistant coating 
AND cathodic protection 

D ·Piping made of (or enclosed in) noncorrodible 
material 

PLEASE ANSWER FOR HAZARDOUS SUBSTANCE TANKS ONLY 

D Hazardous Substance UST's only - Hazardous substance UST's must also have leak 
detection systems that include secondary containment and interstitial monitoring. 

UST Compliance Program 
Upgrade Certification Form 

August 15, 1998 Page 3. Q 0 19 4 
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WESTERN 
REGION 

DE Q Regional 
Map 

RETURN COl\'.lJ>LETED AND SIGNED FORM TO 
THE DEPARTMENT OF ENVIRONMENTAL QUALITY UST PROGRAM 

REGIONAL OFFICE IN WHICH YOUR FACILITY IS LOCATED 

NORTHWEST REGION 
2020 SW 4TH A VENUE, SUITE 400 
POR'ILAND, OR 97201-5884 
FAX (503) 229-6945 
Phone: (503) 229-5263 

,, 
WESTERN REGION I SALEM 
750 FRONT STREET NE, SUITE 120 
SALEM, OR 973 10 
FAX (503)373-7944 
Phone: (503) 378-8240 

WESTERN REGION I MEDFORD 
201 W MAIN STREET, SUITE 2-D 
MEDFORD, OR 97501 
FAX (541) 776-6262 
Phone: (541) 776-6136, Ext. 233 

WESTERN REGION I EUGENE 
1102 LINCOLN STREET, SUITE 210 
EUGENE, OR 97401 
FAX (541) 686-7551 
Phone: (541) 686-7838 

UST Compliance Program 
Upgrade Certification Form 

August 15, 1998 

EASTERNREGION!IHE DALLES 
400 E SCENIC DRIVE, # 307 
TIIE DALLES, OR 97058 
FAX (541) 298-7330 
Phone: (541) 298-7255 

EASTERN REGION I PENDLETON 
700 SE EMIGRANT, SUITE 330 
PENDLETON, OR 97801 
FAX (541) 278-0168 
Phone: (541) 276-4063 

EASTERN REGION I BEND 
2146 NE 4rn, # 104 
BEND, OR 97701 
FAX (541) 388-8283 
Phone: (541) 388-6146 

UST HELPLINE: 1-800-742-7878 
(Toll Free in Oregon) 

Page 4. 
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UNDERGROUNDSTORAGETANKPROGRAM 

DECOMMISSIONING TANK STATUS 
FOR HOLDERS OF TE11PORARY UST PERMITS 

TO PERMITTEE: FOR EXISTING FACILITY: 

DEQ records indicate the following tanks have not been upgraded to meet one or more of the 1998 
technical standards for corrosion control, spill and overfill prevention and.leak detection and must be 
decommissioned in accordance with OAR 340-150-0166 prior to December 22, 1998. Tanks that do not 
meet the 1998 technical standards by December 22, 1998 must permanently close as of that date or, at a 
minimum, elect the temporary closure option which requires permanent decommissioning no later than 
December 22, 1999. Instructions on how to comply with the general permit to decommission conditions 
and requirements, including temporary and permanent closure or change-in-service, will be mailed to you 
in late December 1998. 

IF INFORMATION ON YOUR TANK STATUS IS CORRECT (i.e. the following tanks do not, or 
will not, meet the 1998 technical standards for corrosion control, spill and overfill prevention and leak 
detection by December 22, 1998) DO NOT RETURN THIS FORM. You will be receiving further 
instructions about decommissioning these tanks in late December 1998. 

IF OUR INFORMATION IS INCORRECT AND YOU DO INTEND TO OPERATE ONE OR 
MORE OF THE FOLLOWING TANKS on or after December 23, 1998, PLEASE COMPLETE 
PAGE 2, THE GENERAL PERMIT REGISTRATION FORM TO OPERATE. For any tanks listed 
below, just transfer tlie Tank ID Number and Tank Permit Number to page 2 and describe the facts 
pertaining to the installation, upgrading or retrofitting of the subject tanks. If necessary, please make 
e>..ira copies of page 2 to register more tanks. Both the permittee and tank owner must sign the operating 
registration form and return it to the Department of Environmental Quality, UST Program, 811 SW 6th 
Avenue, Portland, OR 97204. 

TANKS TO BE DECOMMISSIONED 

Tank ID Tank Permit Tani\ ID Tank Permit Tank ID Tani\ Permit 
Number Number Number Number Number Number 

EXHIBIT 
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( . 
· NEW GENERAL PERMIT TO DECOMMISSION USTS 

UNDERGROUND STORAGE TANK PROGRAM 

DESCRIPTION: 

On December 22, 1998 all the outstanding UST temporary permits for underground storage tanks 
will he terminated pursuant to Oregon Administrative Rule 340-150-0021 (1) recently adopted by 
the Enviromnental Quality Commission (EQC) on October 30, 1998. In lieu of issuing individual 
perm1ts to facilities, the>EQC adopted two general permits by rule, one to cover the conditions and 
requirements to operate USTs holding regulated substances and one to cover the conditions and 
requirements to decommission USTs by closure or change-in-service. Copies of the draft general 
p ermits to operate and decommission were mailed to all permittees and tank owners in August 
1998. 

Tanks that our records indicate meet the 1998 technical standards for corrosion control, spill and 
overfill prevention and leak detection have been mailed a General Permit Registration Form to 
Operate. You have received this Decommissioning Tank Status Form as our records indicate the 
tanks listed on page 1 do not meet tb,e 1998 technical standards. Tanks that do not meet the 1998 
technical standards are not eligible to receive a General Permit to Operate and will not be 
authorized to receive regulated substances such as motor fuel on or after December 23, 1998. 

INSTRUCTIONS: 

1. According to our records; based on self-certification survey forms, non-response to self­
certi:fication survey forms or regional inspections, it is our understanding that the tanks listed on 
page 1 do not meet the 1998 technical standards for corrosion control, spill and overfill 
prevention and leak detection. As such, it will be necessary to manage these tanks in accordance 
with the conditions and requirements of the Generai Permit to Decommission USTs by temporary 
or permanent closure or change-in-service pursuant to OAR 340-150-0166. 

2. If our determinatio'h in Instruction #1 is correct, no action is required at this time. Please 
· keep these forms for your records. In late December 1998 we will mail you a decommissioning 

package with instructions on the decommissioning process. · 

3 . If you plan to operate any of the tanks listed on page 1, and deposit any regulated suhstance 
into the tanks after on or after December 23, 1998, you must return page 2, a completed and 
signed General Permit to Operate Registration Form to the Department by no later than 5:00 
PM on Friday December 4, 1998. If necessary, a copy of the completed form can be faxed to us at 
(503) 229-6954. We can not guarantee that we can process any forms received after December 4, 
1998 by December 22, 1998. Completed forms must be returned to: 

Department of Environmental Quality 
UST Program 
811 SW 6th A venue 
Portland, OR 97204 

4. If f9r any reason your information does not correspond fo our preliminary determination of tank 
status, please provide an explanation on page 2 of the form. After mailing the form to DEQ, 
contact the appropriate regional office listed on page 4 and discuss what changes you made on the 
tank status for this facility. It will speed the processing of your form. 

5. If you have any other questioru regarding this mailing, please call our toll-free UST Helpline at 
1-800-742-7878 (In Oregon) or call direct (503) 229-6652. 

11/5/98 OREGONDEQ Page3 of4 
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Decommissioning 
Reminder December 6, 1999 

Our mission is to be a11 active i.eader in restoring, maintaining, and enhancing the quality of Oregon's air, water and land. 

Final R e m ind er 

This reminder notice is in reference to 
underground storage tanks located at the 
DEQ Facility ID Number listed above your 
name on the envelope used for this mailing. 
You were sent letters listing these tanks on 
January 13, 1999 and August 12, 1999. 
DEQ records indicate that a t2n.k or tanks in 
temporary closure have not completed 
permanent de commissioning. If you have 
already done the work you or your contractor 
may still have to submit the required reports. 
The one year temporary closure period for 
tanks which closed due to the 1998 deadline 
expires December 22, 1999. 

Decomm issioning Requireme n ts 

You should already have submitted a 30-Day 
Notice form to decommission to your regional 
office. In addition, a telephone call to your 
regional office is required 3 days prior to 
beginning work. Your regional office must 
receive the UST Decommissioning Checklist 
along with the UST Decommissioning/ 
Change-In-Service Report within 30 days 
follov.-ing decommissioning. 

US T Com.pHance Fees 

Underground storage tanks are assessed ah 

annual per tank compliance fee. The current 
fee is $60.00 per tank per year. 
• Any outstanding past due fees must be 

paid prior to decommissioning. 
• Any tank in the ground after December 

31, 1999 will be billed for and owe fees for 
the year 2000. 

• If the Department does not receive a 
Decommissioning ~hecklist and 
Decommissioning/ Change-In-Service 
Report by January 31, 2000 you will also 
be billed for and owe the 2000 fees. 

Extension of Temp orary Closure 

If you have extenu ating circumstances which 
prevent you from meeting the December 22, 
1999 permanent decommissioning deadline 
please contact your DEQ regional office listed 
on the reverse of this notice immediately . 
Depending on your circumstances you m ay 
wish to request an extension of the one year 
temporary closure period. In accordance 
with DEQ rules, you must complet e a sit e 
assessment, including sam.pling, before an 
extension can be applied for. Be advised that 
extending the tempo_rary closure period will 
increase the cost of decommissioning as a 
second round of sam.pling must be performed 
at the time of actual decommissioning. 

Enforcem ent Action 

Tank owners who do not permanently 
decommission their tanks will be subject t o 
enforcement action by the Department . The 
only exception is for tank owners who receive 
an extension of the temporary closure peri0d 
by completing a site assessment prior to 
December 22, 1999 . Initial enforcement 
action will be in the form of a notice of 
noncompliance. You will be asked to meet 
the terms and conditions of a compliance 
schedule n egotiat ed with the Department. 
Failure t o respond to the notice of 
noncompliance or violations of your 
compliance schedule may subject you to civil 
penalties. 

C.R. GAY 
29388 SE HEIPLE ROAD 
EAGLE CREEK OR 97022 
11.1 •• 1 ... 111 ..... 1.1 .. 1.11 

COPY 10905 

EXHIBIT 

DEPARTMENT OF ENVIRONMENTAL QUALITY - Underground Storage Tank Program 
811 S .W. SIXTH AVENUE . PORTLAND, OREGON 97204 

0019 8 503-229-5733. 800-742-7878. 503-229-6993 TIY 
www.deq.state.or.us/wmc/tank/ust-lust.htm 

PRINTED ON RECYCLED PAPER 



UNDERGROUND STORAGE TANK PROGRAM 
OREGON DEPARTlvffiNT OF ENVIRONMENTAL QUALITY 

DON'T WAIT UNTIL DECEMBER 1999 TO DECOMMISSION 

TO PERMITTEE: 

C.R. Gay 
29388 SE Heiple Road 
Eagle Creek, OR 97022 

FOR EXISTING FACILITY: 

Facility ID Number: 10905 
BEA VER OAKS AIRPORT 
29388 SE HEIPLE RD 
EAGLE CREEK, OR 97022 

You received this notice because Department records indicate that the out of service tanks listed below have not, 
as yet, been decommissioned. If our information is incorrect please contact your regional office listed on page 3 
immediately. Please note that a tank is not permanently decommissioned until all past due compliance fees have 
been paid and the Department has received the UST Decommissioning Checklist form and the UST 
Decommissioning/Change-in-Service form due within 30 days after decommissioning. 

State and Federal regulations require that all tanks be permanently decommissioned by removal or filling 
in place no later than one year after the tanks have been taken out of service. Tanks that closed duefo the 
December 22, 1998 compliance deadline must be permanently decommissioned no later than December 
22, 1999. It is still possible to upg~ade your tanks to meet the 1998 compliance standards, but your window 
of opportunity for upgrading also expires December 22, 1999. As a reminder you are required to manage your tanks 
even though they are out of service. If the tanks and/or piping have a corrosion control system, it must continue to be 
maintained and operated. All lines, pumps, manways and anciHary equipment must be secured. Vent lines must be 
left open and functioning. 

Enclosed is a 30-Day Decommissioning Notice which should be submitted to your regional office now if you 
have not already done so. The Department urges you to decommission your tanks during the remaining construction 
season. Delaying decommissioning until the rainy season may increase project costs. Finding a licensed service 
provider to perform the decommissioning could also be difficult and more costly if you wait until the last minute. 
Tank owners who do not decommission by December 22, 1999 may be subject to enforcement actions which can 
include civil penalties. 

If you have any questions concerning the decommissioning requirements or the status of your tanks please contact 
your regional office. To request decommissioning forms or a list of licensed contractors leave a message with our 
toll-free (in Oregon) UST HELPLINE at 1-800-742-7878. Information and decommissioning forms are also 
available on our web site at http ://www.deq.state.or.us/wmc/tank/ust-lust.htm. 

TANKS TO BE DECOMMISSIONED 

Tank ID Tank Permit Tank ID Tank Permit Tank ID Tank Permit 
Number Number Number Number Number Number 

------

GJH 

EXHIBIT 
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UNDERGROUND STORAGE TANK PROGRAM 
30-DAY NOTICE OF INTENT TO DECOMMISSION 

FOR NON-UPGRADED TANKS THAT EXISTED PRJOR TO 12/23/98 

TO PERMITTEE: 

C.R. Gay 
29388 SE Heiple Road 
Eagle Creek, OR 97022 

FOR EXISTING FACILITY: 

Facility ID Number: 10905 
BEA VER OAKS AIRPORT 
29388 SE HEIPLE RD 
EAGLE CREEK, OR 97022 

In early November 1998 we mailed you a Decommissioning Tank Status Report. The report listed tanks 
that we understood would be decommissioned based on DEQ records. Tanks that have not been upgraded 
to meet one or more of the 1998 technical standards for corrosion control or spill and overfill prevention 
must be decommissioned in accordance with OAR 340-150-0166 prior to December 22, 1998. 
Tanks which are not decommissioned (permanently closed) as of December 22, 1998 must 
temporarily close as of that date, submit a 30-Day Notice of Intent to Decommission to the 
appropriate regional office and follow the requirements listed on page 2. 

On December 22, 1998 all the outstanding UST temporary permits for underground storage tanks 
were terminated pursuant to Oregon Administrative Rule 340-150-0021 (1) recently adopted by the 
Environmental Quality Commission (EQC) on October 30, 1998. In lieu of issuing individual 
permits to facilities, the EQC adopted a general permit by rule to cover the conditions and 
requirements to decommission USTs by closure or change-in-service (converting from storing a 
regulated substance to a non-regulated substance). Copies of the draft general permit to 
decommission were mailed to all permittees and tank owners in August 1998. The EQC adopted the 
decommissioning rules as proposed without any substantive changes. 

You have received this 30-Day Notice of Intent to Decommission as our records indicate the tanks 
listed below do not meet the 1998 technical standards for corrosion control or spill and overfill 
prevention. Tanks that do not meet the 1998 technical standards are not eligible to receive a general 
permit to operate and are not authorized to receive deposits of regulated substances, such as motor 
fuel, on or after December 23, 1998. 

TANKS TO BE DECOMMISSIONED 

Tank ID Tank Permit Tank ID Tank Permit Tank ID Tank Permit 
Number Number Number Number Number Number 

IBBGJH 

EXHIBIT 
1/13/99 11>0 OREGON DEQ Page 1of4 
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BEFORE THE OREGON ENVIRONMENTAL 

In the Matter of: 
CYNTHIA GAY 
Case No. LQ/T-NWR-02-094 

STATE OF OREGON 
County of Multnomah 

QUALITY COMMISSION 
) 
) 
) 
) 
) 
) 

AFFIDAVIT 

I, Leslie A. Carlough, being duly sworn, depose and say that the following is true to the best of 
my knowledge: 

1. That, I, Leslie A. Carlough, am currently employed by the Oregon Department of 
Environmental Quality. That I am currently employed as a Senior Policy Advisor, and that I 
have been employed in this capacity for two years. That prior to this, I held other positions in the 
Department since 1994 including Environmental Law Specialist and Manager. 

2. That in the course of my employment since 1994, I regularly perform calculations 
to determine the economic benefit portion of civil penalties assessed by the Department as 
prescribed in Oregon Administrative Rule 340-012-0045. 

3. That I, pursuant to OAR 340-012-0045(1)(c)(F)(iii), make economic benefit 
calculations using the United States Environmental Protection Agency's "BEN" computer model. 

4. That on June 6, 2002, I used BEN to calculate the economic benefit in Case No. 
·13 "LQ/T-NWR-02-094, which assessed a civil penalty against Cynthia Gay for failing to 

decommission an underground storage tank, a violation of Oregon Administrative Rules 340-
150-0021 (3) and 340-150-0166(4)(c). 14 

15 

16 

17 

18 

19 

20 

21 

22 

5. That the economic benefit calculated by BEN was $272. 
6. That the economic benefit calculation was based on Ms. Gay delaying, from 

December 22, 1999 until at least December 2000, an estimated cost of $5,000 for 
decommissioning the underground storage tank, and avoiding payment of the annual compliance 
fee for 2002. 

7. That the attached Memorandum, dated June 6, 2002, and "BEN" calculation work 
sheet, dated June 6, 2002, were prepared by me in the normal course of my duties with the 
Department. 

~~(f-~~ 
Leslie A. Carl-OUgh 

Date: 

Department of Environmental Quality 

23 Sworn and subscribed before me this cl\," day of February 2004. 

24 o~~'L-~ 
25 

26 

27 

SEAL 

Page I - CARLOUGH AFFIDAVIT 
CASE NO. LQff-NWR-02-003 

Notary Public for Oregon 
My Commission Expires 

EXHIBIT 

~ 
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. . 
State of Oregon 
Department of Environmental Quality Memorandum 

Date: 
To: 
From: 
Subject: 

June 6, 2002 ~ 
:F'ile I >l .~ 
Les Carlol{g!J), Senior Policy Advisor, Office of Compliance and Enforcement 
Ben calculation for Cynthia Gay . 

General Purpose and Authority 

The economic benefit portion of the civil penalty formula is simply the monetary benefit that 
an entity gained by not complying with the law. It is designed to "level the playing field" by 
taking away any economic advantage the entity gained and to deter potential violators from 
deciding it is cheaper to violate and pay the penalty than to pay the costs of compliance. 

Oregon Revised Statute 468.130(2)(c,h) directs the Environmental Quality Commission to 
consider economic conditions of the entity in assessing a penalty as well as other factors that 
Commission makes relevant by rule. Accordingly, the Commission specified in Oregon 
Administrative Rule (OAR) 340-012-0045(1)(c)(:F') that the penalty will contain an 
"approximated dollar sum of the economic benefit." That rule also specifies that, "[i]n 
determining the economic benefit component of a civil penalty, the Department may use the 
U.S. Environmental Protection Agency's BEN computer model . . . " and must use it on 
request of a respondent. 

Theory of Economic Benefit 

Compliance with environmental regulations may require an entity to expend financial 
resources. These expenditures support the public goal of better environmental quality , but 
often do not yield direct financial return to the entity. "Economic benefit" represents the 
financial gain that a violating entity accrues by delaying and/or avoiding such expenditures. 
:F'unds not spent on environmental compliance are available for other profit-making activities 
or, alternatively, the entity avoids the costs associated with obtaining additional funds for 
environmental compliance (opportunity cost). Economic benefit is the amount by which an 
entity is financially better off from not having complied with environmental requirements in a 
timely manner. 

Economic benefit is "no fault" in nature. An entity need not have deliberately chosen to delay 
compliance (for financial or any other reasons) , or in fact even have been aware of its 
noncompliance, for it to have accrued the economic benefit of noncompliance. 

An appropriate economic benefit calculation represents the amount of money that would make 
the entity indifferent between compliance and noncompliance. If DEQ does not recover, 
through a civil penalty, at least this economic benefit, then the entity will retain a gain. 

EXHIBIT 
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Memo To: File 
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Because of the precedent of this retained gain, other regulated companies may see an economic 
advantage in similar noncompliance, and the penalty will fail to deter potential violators. 
Economic benefit is designed to be neither punitive nor tort damage, but instead is the 
minimum amount by which the entity must be penalized so as to return it to the position it 
would have been in had it complied on time. 

Basis of the Costs Considered 

Ms. Gay should have decommissioned an underground storage tank in December of 1999 at a 
cost of $5,000 and sent in the decommissioning checklist. Through delaying these costs until 
December 2000, and by not paying the 2002 annual compliance fee of $60, Ms. Gay benefited 
by $272. 

Applicability of Standard Rates Presumed by Rule 

The BEN model relies on income tax rates , inflation rates, and discount rates. The model 
allows the operator to input particular rates, but in the absence of operator input, the BEN 
model uses standard values based on the entity's corporate status, whether it acted for profit, 
and the state where the violations occurred. It calculates inflation rates from the Plant Cost 
Index published by the magazine Chemical Engineering and from the Consumer Price Index. 
EPA updates the standard values annually. 

Pursuant to OAR 340-012-0045(l)(c)(F)(iii), the "model's standard values for income tax 
rates , inflation rate and discount rate shall be presumed to apply to all Respondents unless a 
specific Respondent can demonstrate that the standard value does not reflect the Respondent's 
actual circumstance." 

Description of the Attached Run 

BEN calculates the economic benefits gained from delaying and avoiding required 
environmental expenditures. Such expenditures can include: (1) capital investments (e.g., 
larger pollution control or monitoring equipment, costs of design and installation) , (2) one-time 
nondepreciable expenditures (e.g., permit fees , clean-up costs, setting up a reporting system, 
acquiring land needed for a capital improvement) , (3) annually recurring costs (e.g., routine 
operating and maintenance costs, utilities). Each of these expenditures can be either delayed or 
avoided. BEN's baseline assumption is that capital investments and one-time nondepreciable 
expenditures are merely delayed over the period of noncompliance, whereas annual costs are 
avoided entirely over this period. 



Memo To: File 
06106102 
Page 3 

The calculation incorporates the economic concept of the "time value of money." Stated 
simply, a dollar today is worth more than a dollar tomorrow, because you can invest today 's 
dollar to start earning a return immediately. Thus, the further in the future the dollar is , the 
less it is worth in "present-value" terms. Similarly, the greater the time value of money (i.e., 
the greater the "discount" or "compound" rate used to derive the present value), the lower the 
present value of future costs. To calculate an entity's economic benefit, BEN uses standard 
financial cash flow and net-present-value analysis techniques based on modern and generally 
accepted financial principles, which were subjected to extensive national notice-and-comment 
processes. 1 

Inputs to the model include costs specific to the situation of the entity as well as the presumed 
standard indexes and rates described in the section above. These values are listed in the lower 
three-quarters of the table. Using these values, BEN makes a series of calculations listed at the 
top of the table as follows: 

A) On-Time Capital & One-Time Costs . What compliance would have cost had the entity 
complied on-time, adjusted for inflation and tax deductibility. The number is a present 
value as of the date of initial noncompliance. BEN derives this value by discounting the 
annual cash flows at an average of the cost of capital throughout this time period. 

B) Delay Capital & One Time Costs. What late compliance did cost, adjusted for inflation and 
tax deductibility . The number is a present value as of the date of initial noncompliance. 
BEN derives this value by discounting the annual cash flows at an average of the cost of 
capital throughout this time period. This value will be zero if the costs were avoided. 

C) A voided Annually Recurring Costs. This sum is a present value as of the· date of initial 
noncompliance. BEN derives this value by discounting the annual cash flows at an average 
of the cost of capital throughout this time period. 

D) Initial Economic Benefit (A - B+C). The delayed-case present value is subtracted from the 
on-time-case present value plus the sum of the avoided costs to determine the initial 
economic benefit as of the noncompliance date. 

1 See Calculation of the Economic Benefit of Noncompliance in EPA' s Civil Penalty Enforcement Cases, Request 
for comment, 61 Fed . Reg . 53025-53030 (Oct. 9, 1996); Calculation of the Economic Benefit of Noncompliance 
in EPA ' s Civil Penalty Enforcement Cases, Extension of time for request for comment, 61 Fed. Reg . 65391 
(Dec. 12, 1996); Calculation of the Economic Benefit of Noncompliance in EPA 's Civil Penalty Enforcement 
Cases, Advance notice of proposed action, response to comment, and request for additional comment, 64 Fed. 
Reg. 32947-32972 (June 18, 1999); Calculation of the Economic Benefit of Noncompliance in EPA's Civil 
Penalty Enforcement Cases, Advance notice of proposed action, response to comment, and request for additional 
comment, 64 Fed. Reg. 39135-39136 (July 21, 1999). 
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E) Final Economic Benefit at Penalty Payment Date. BEN compounds the initial economic 
benefit forward to the penalty ·payment date at the same cost of capital to determine the 
final economic benefit of noncompliance. 

Calculated Economic Benefit Likely an Underestimate 

The economic benefit calculated above may underestimate the total economic benefit that the 
respondent received to date because it does not address uncertain indirect financial benefits, 
including: 
• Advantage-of-risk - the value of (1) the risk of never getting caught and (2) keeping future 

options open by delaying a decision to institute a process or purchase capital. 
• Competitive advantage - (1) beginning production earlier than would be possible if in 

compliance; (2) attracting clients by avoiding compliance costs , having a higher profit 
margin and therefore being able to offer goods or services at a lower cost than competitors; 
(3) keeping those clients attracted by lower prices because of brand loyalty or high 
switching costs; or (4) using the time or money saved to increase production. 

• Illegal profits - selling illegal products or services. 
However, I consider these other economic benefits to be "de minimis" in light of the 
difficulties in calculation. Pursuant to OAR 340-012-0045(l)(c)(F)(ii), the Department need 
not calculate an economic benefit if that benefit is de minimis. 

oo zos 
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Run Name = I one 
Present Values as of Noncom liance Date NCO 22-Dec-1999 

6) ... Qr:!:I.Lf!!~ .... G9.P.l!9..t~ .. QQ.E?.:Il[D.~---QQ.?._t§________________ _ _____ l?J§.IIT. 
~Delay Capital & One-Time Costs $2 477 

".G.L6.~9j_d~_<L6.DD..1,J.?.!ly_~~.9:!IOD.9 ... G2~_t§_________ ------~Q 
D Initial Economic Benefit A-B+C $210 

l .. !::J_f.ir.:i'!L~~2 .. ':!! .. ~.~!:1 .. :_~!f~_r.:i al!Y__~'!Y..!.!!~"--!._Date_, __ ------~ 
01-Ju/-2002 $272 

~~~o::;g~~~:~~o~pd:1-QB.t.~~FE!~~-------------i--·-1Q.B-%~ 
.QJ.?.gQ!:J .r:i..t&...9_f!.1Q2.!:J. r:i_<t!3_8-~ ... G.?.t~~l9!~9J2y: -----+-----§...~f':J_, 
Compliance Date 05-Dec-2000 

Capital Investment: -· -·---···---·--·-·-····-·-----·---··-----·----·--·-------~·------------------" 
Cost Estimate $0 

l __ Q.Q.§.!..E.§!.i.r.:n_ate _Q at~-----·--------·--------------·-----·---·------· __ ···----·-·-·--·----N'-6... 
Cost Index for Inflation N/A 

___ 1-t_Qf..B~QJ.§~ement Cy.fl~§_; \:J.§~fl:lLbi!..e__________________ _ _________ !':1!6;_!':1!6. 
Pro'ected Rate for Future Inflation NIA 

One-Time, Nondepreciable Expenditure: _______ ·-·-·-·--·--···-·-+-·---·--·-·-·-----··--·--··-·I 

Cost Estimate $5,060 

___ QQ§.!..~§!iIT1_8-!~J?.9~------·--· ·--·--·---·------------------- _?_~~-c:l_IJ:~9..Q_~. 
Cost Index for Inflation PCI 

, ..... I ?.i.< .... Q.~qt,J_c;:.!L~~?. ___________ ···--·-----·- ···-···------ ...... ----·-----------+----·---·----.. ----·-·--·--·'-! 
Annually Recurrino Costs: 

.... _Q..g_gJ.~.§.~J.f:!l .. ?.!~ .. ------·----------·---·-----·----------------------t·-·----·--------$..Q_ 
Cost Estimate Date N/A 

....... C,::..9.§U.0..9_~_~...f9.LLIJ.fL8-Jig_r:i ___________________________________ J ___________________ N!..6 
User-Customized Specific Cost Estimates: N/A 

___ Qr:i_:T.i.!!1 .. ~ __ Q..9_rr:iR.U.?..D~~-G9.PJ!?.! lnv.E?..§ .. t.!.!!~_IJ! _____________________ ;--·-·---·---·--·-···-·-··-----
Delay Compliance Capital Investment 

, ___ Qr.:!::ILrr:i.~ ... G9.r:D.2J.Lc:inc;:..e.J3 .. ~PJ.8-.f.E?..r:D..~-IJ! ... G.9.R.Lt8-L ________ --i·----·------­
Delav Compliance Replacement Capital 

___ Q.r::i.~-~Ii!!!~.-Q9.!!1PJ.l~r:i~e._N9-!:1 .. 9_e.2r~ciable __________ -1-----------
Delav Compliance Nondeoreciable 

Case = Cynthia Gay; Analyst= Carlough, DEQ; 6/6/2002 BEN v. 2.0, 1999.e; Page 1of1 
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In the Matter of: 
CYNTHIA GAY. 

BEFORE THE OREGON ENVIRONMENT AL 
QUALITY COMMISSION 

Case No. LQ/T-NWR-02-094 

) 
) 
) 
) 
) 
) 
) 

AFFIDAVIT 

STATE OF OREGON 
County of Multnomah 

I, Herrington Rose, being duly sworn, depose and say that the following is true to the best of my 
knowledge: 

1. That, I, Herrington Rose, have been employed by the Oregon Department of 
Environmental Quality as an Environmental Specialist since .f'?ZZ 

2. . That in the course of that employment, I conducted site inspections of 
underground storage tanks and drafted letters and memorandums in relation to those inspections. 

3. That on or about January 28, 2002, I drafted and mailed, to Ms. Gay, a Notice of 
Noncompliance #NWR-UST-02-002 regarding an underground storage tank owned by Ms. Gay 
and located at 29388 S.E. Heiple Road in Eagle Creek, Oregon. 

4. That on or about February 6, 2002, I received a telephone call from Mr. Ralph 
Hatley, as Ms. Gay's representative and that on that date, I drafted an UST Cleanup Telephone 
Use Report summarizing my conversation with Mr. Hatley. 

5. That as follow-up to the information I obtained during the February 2002 
telephone conversation with Mr. Hatley, on or about March 14, 2002, I drafted and mailed, to 
Ms. Gay, a Notice of Noncompliance #NWR-UST-02-010. 

6. That based on my review of the Department's files regarding the underground 
storage tank owned by Ms. Gay, the Department did not receive, prior to September 2002, notice 
that the underground storage tank was to be or had actually been decommissioned. That on or 
about September 6, 2002, the Department received an Underground Storage Tank 
Decommissioning/Change-In-Service Report and attachments regarding the underground storage 
tank owned by Ms. Gay. 

7. That based on my professional knowledge and experience, the cost to 
decommission a 1000 gallon underground storage tank using a licensed service provider would 
be approximately $5,000. 

8. That the attached aforementioned documents marked as Exhibits 1 through 4 are 
true and exact copies of the originals thereto. 

J-k-.-~Q 
Herrington Rose 
Department of Environmental Quality 

EXHIBIT 

Page I - ROSE AFFIDAVIT 
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Sworn and subscribed before me this 2:Ji:bday of January 2005 in #it ~ IJf Oref/Oll./ 
ryv-ion ~tu1.l(j . _ 

~~ 
SEAL My Commission Expires 

OFFICIAL SEAL 
't-2 JENNIFER J CLAUSSEN 

.-'I 1 NOTARY PU~IC-OREGON 
COMMISSION NO. 373828 

MY COMMISS!ON l!!XPIAES NOV _04 2007 
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Oregon 
John A. Kitzhaber, M.D., Governor 

Department of Environmental Quality 
Northwest Region 

2020 SW Fourth Avenue 
Suite 400 

Portland, OR 97201-4987 
(503) 229-5263 Voice 
TTY(503)229-5471 CERTIFIED MAIL 

RETURN RECEIPT REQUESTED 

C.R. GAY 
RALPH HATLEY 
29388 SE HEIPLE ROAD 
EAGLE CREEK OREGON 97022 

Dear Mr. Hatley: 

January 28, 2002 

Re: UST - Clackamas County 
Beaver Oaks Airport 
Facility #10905 
NOTICE OF NONCOMPLIANCE 
NWR-UST-02-002 

The violations documented include violations of environmental regulations (Oregon Administrative 
Rules or OAR) and statutes (Oregon Revised Statutes or ORS). The OARs incorporate by reference 
regulations from the Code of Federal Regulations (40 CFR); for simplicity, federal regulations are 
cited where applicable. 

This Notice of Noncompliance (Notice) is issued in accordance with OAR 340-150-0166(4) for 
underground storage tank (UST) violations documented by the Oregon Department of 
Environmental Quality (DEQ) at the Beaver Oaks Airport facility located at 29388 SE Heiple Road, 
Eagle Creek, Oregon, Clackamas County, Oregon. 

The purpose ofthis Notice is to inform you of a violation that has been confirmed. Based upon your 
response, additional violations may be identified. You will be informed in a subsequent Notice if 
additional violations are identified 

Beaver Oaks Airport violated 40 CFR 280.70(c), Subpart Gas amended by OAR 340-150-0003 by 
failing to permanently close substandard UST systems at the end of the 12 month temporary closure 
period. 

Based on historical site information, the Department understands that one out-of-service 
underground storage tanks exist on the property. The UST consists of a 1,000 (#BBGJH) gallon 
gasoline tank installed in June of 1985. The UST and associated piping do not meet the upgraded 
technical standards for leak detection, cathodic protection and spill/overfill protection. 

EXHIBIT 

I v J- 00214 
DEQ-1 



Mr. Ralph Hatley 
January 28, 2002 
Page2 

On November 14, 2000, during a site inspection conducted by the Department, you agreed to submit 
a written schedule to permanently close the UST within three weeks of the date of the inspection. 
You failed to comply with the agreement. On December 5, 2000, the Department sent you a letter 
with a schedule to complete the UST decommissioning. You failed to respond to the Department's 
revised schedule. You have been issued two prior Notices ofNoncompliance (NWR-UST-00-
11 O/NWR-UST-00-169) for this violation. You have failed to correct the violation as requested in 
all instances. 

This is a Class II violation and is considered to be a serious violation of Oregon's environmental 
law. Therefore, we are referring this violation to the Department Enforcement Section with a 
recommendation to initiate a formal enforcement action. A formal enforcement action may include 
a civil penalty assessment for each day of violation. 

By February 22, 2002, you are requested to take immediate action to correct the violation and 
provide documentation of the correction. 

This Notice does not require you to implement Pollution Prevention. However, the Department 
strongly recommends that you consider Pollution Prevention options, where applicable, to prevent 
the violations outlined in this Notice from recurring. Pollution Prevention may also enable you to 
reduce environmentally driven costs, reduce operating costs, and reduce the regulatory requirements 
and fees applied to your firm. Please call our technical assistance staff for more information at (503) 
229-5586. 

Please contact me at (503) 229-6242 if you have any questions concerning this Notice or other UST 
issues. 

Sincerely, 

~~c;?~ 
Herrington Rose 
UST Cleanup Specialist 
Northwest Region 

cc: Office of Compliance and Enforcement-ODEQ/HQ 
UST Policy-HQ 
DEQ-UST-ER-The Dalles: Lissa Druback 
DEQ-UST-WR-Eugene: Meryln Hough 

BeaverOaksAirport:rhr 00215 1 



·:. 

UST CLEANUP TELEPHONE USE REPORT 

CALL §_;;r ~ /-fo-11~ 
WITH: 'J?.~~-~_//_> 

TELEPHONE NO : (ot95) 6;.v - 2/f/5 7 

DATE: :z_, 6 ·6,?­

TIME : -"-/_,_o/, ...... , 3')"--"-----

REGARDING: ~·l_A-=--~~·~!LJ=-~~~~~~~~~~~~~----

FILE NO: 

Si:JMMARY OF CALL 

Staff-S-ignature 

EXHIBIT 
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regon 
John A. Kitzhaber, M.D., Governor 

Department of Environmental Quality 
Northwest Region 

2020 SW Fourth Avenue 
Suite 400 

Portland, OR 97201-4987 
(503) 229-5263 Voice 
TIY (503) 229-5471 CERTIFIED MAIL 

RETURN RECEIPT REQUESTED 

C.R.GAY 
RALPH HATLEY 
BEA VER OAKS AIRPORT 
293 88 SE HEIPLE ROAD 
EAGLE CREEK OREGON 97022 

Dear Mr. Hatley: 

March 14, 2002 

Re: UST - Clackamas County 
Beaver Oaks Airport 
Facility #10905 
NOTICE OF NONCOMPLIANCE 
NWR-UST-02-010 

The violations documented include violations of environmental regulations (Oregon Administrative 
Rules or OAR) and statutes (Oregon Revised Statutes or ORS). The OARs incorporate by reference 
regulations from the Code of Federal Regulations (40 CFR); for simplicity, federal regulations are 
cited where applicable. 

This Notice ofNoncompliance (Notice) is issued in accordance with OAR 340-150-0166(4) for 
underground storage tank (UST) violations documented by the Oregon Department of 
Environmental Quality (DEQ) at the Beaver Oaks Airport facility located at 29388 SE Heiple Road, 
Eagle Creek, Oregon, Clackamas County. 

The purpose of this Notice is to inform you of violations that have been confirmed. Based upon 
your response, additional violations may be identified. You will be informed in a subsequent Notice 
if additional violations are identified. 

VIOLATION NO. 1, CLASS II: 

VIOLATIONS 

Beaver Oaks Airport violated OAR 340-150-0166(3)(a-b) by 
failing to provide a written 30-day and verbal 3-day notice to 
the Department before permanently closing a regulated UST. 

EXHIBIT 
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Ralph Hatley 
March 14, 2002 

340-150-0166 General Permit for Decommissioning of an UST by Temporary or Permanent 
Closure or, Conditions and Requirements 

States the notification and reporting conditions and requirements applicable to the decommissioning 
of an UST that is holding, or held, a regulated substance are: (a) At least 30 days before beginning 
permanent closure, the Department must be notified of the intent to permanently close as required 
by 40 CFR 280.71 (a) as modified by OAR 340-150-0003 (34 ); (b) At least 3 working days before 
beginning permanent closure, notice of the confirmed date and time the permanent closure will 
begin must be provided as required by 40 CFR 280.71 (a) as modified by OAR 340-150-0003 (34 ), 
unless otherwise waived by the Department; 

The Department understands from information you provided on February 6, 2002, that the UST was 
decommissioned after the inspection was conducted on November 14, 2000, without providing prior 
notice to the Depaftn?.ent. 

VIOLATION NO. 2, CLASS II: Beaver Oaks Airport violated OAR 340-150-0166(5)(a-b) by 
failing to provide the Department completed 
decommissioning checklist and change-in-service reports 
within 30 days after tank closure. 

As specified, the recordkeeping and report submission conditions and requirements applicable to the 
decommissioning of an UST that is holding, or held, a regulated substance are: (a) A completed 
decommissioning checklist and change-in-service report must be submitted to the Department 
within 30 days after tank closure as required by 40 .CFR 280.71 (b) as modified by OAR 340-150-
0003 (35 ), (b) Records of temporary or permanent closure and change-in-service, including records 
of the site assessment, must be maintained as required by 40 CFR 280.74 and 280.34 (b)(5 ); 

No decommissioning reports have been submitted regarding the tank removal. 

VIOLATION NO. 3, CLASS II: Beaver Oaks Airport violated OAR 340-150-0166-5(g) by 
failing to pay the annual compliance fees for Department 
permitting expenses incurred on your former USTs. 

340-150-0110 UST General Permit Compliance Fee 
( 1) Beginning March 1, 19 8 9, the permittee must pay an annual underground storage tank general 
permit compliance fee of $25 per tank per year. For calendar year 1994 and every year thereafter the 
permittee must pay an annual underground storage tank compliance fee of $35 per tank per year, 
except that for calendar year 1998, permittees of tanks not in compliance with the 1998 technical 
standards must pay a permit fee of $60 per tank. (2) Effective December 23,".I 998. the pem1ittee 
must pay an annual underground storage tank general permit compliance fee of $35 per tank per 
year, except that for calendar year 1999, permittees of tanks not in compliance with the 1998 
technical standards must pay a general permit compliance fee of $60 per tank. 

\} 0z1.8 



Ralph Hatley 
March 14, 2002 

Because you failed to notify the Department and failed to submit UST closure records, the 
Department has incurred permitting expenses associated with your facility and requests that you 
honor the outstanding permit fees currently totalling $105.00. 

Please be advised that before permanent closure is completed, the presence of a release must be 
measured for as required by 40 CFR 280.72 (a) as modified by OAR 340-150-0003 (39) and OAR 
340-122-0205 through 340-122-0360. 

These Class II violations and are considered to be serious violations of Oregon environmental law. 
Therefore, we are referring these violations to the Department's Office of Compliance and 
Enforcement with a recommendation to initiate a formal enforcement action. A formal enforcement 
action may include a civil penalty assessment for each day of violation. · 

REQUESTED ACTION 

By March 29, 2002, you are requested to take immediate action to correct the violations and 
provide documentation of their correction, including; 

• 30-Day Change-in-Service Report,(copy enclosed) 
• 30-Day Decommissioning Report, (copy enclosed) 
• Receipts of disposal for sludge, tanks. 
• Laboratory Analytical test results. 
• A Written Closure Report describing the decommissioning and if available, with accompanying 

photographs. . 
• Honor payment of the outstanding UST compliance fee. 

If at the time you decommissioned the UST, you failed to assess for the presence of a release in the 
excavation, the Department recommends you secure a licensed UST service provider when fulfilling 
with request. 

We request your cooperation and assistance in correcting these violations at this time. 

This Notice does not require you to implement Pollution Prevention. However, .the Department 
strongly recommends that you consider Pollution Prevention options, where applicable, to prevent 
the violations outlined in this Notice from recurring. Pollution Prevention may also enable you to 
reduce environmentally driven costs, reduce operating costs, and reduce the regulatory requirements 
and fees applied to your firm. Please call our technical assistance staff for more information at (503) 
229-5586. 

.·· 
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Ralph Hatley 
March 14, 2002 

Please contact me at (503) 229-6242 if you have any questions concerning this Notice or other UST 
issues. 

Enclosures; UST Closure Reports 

Sincerely, 

Herrington Rose 
UST Cleanup Specialist 
Northwest Region 

cc: Statewide Office of Compliance and Enforcement-ODEQ/HQ 
UST Policy-HQ 
Merlyn Hough-ODEQ/WR/Eugene 
Lissa Druback-ODEQ/ER/Dalles 
Stephanie Holmes-ODEQ/HQ/UST 

00220 
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FAX Nillv1BER 

DATE: 

Til\.1E 

NO. PAGES: 

TO 

FROM: 

LAW OFFICES OF 

JOSSELSON, POTIER & ROBERT S 
425 NW IOTH A VENUE, SUITE 306 

PORTLAND, OREGON 97200 

Telephone: (503) 228-1455 
· Facsimile: (503) 228-0171 

FAX COVER SHEET 

503-229-6762 

September 6, 2002 

5:30pm 

9 (including cover sheet) 

Susan Greco 

Larry Derr 

****************************************************************************** 

MESSAGE 

Here is the additional information provided by Mr. Hatley. 

This fa,"'< is also being sent by regular mail. X This is only being sent by fax. 

The Information contained in th.is Cux lg confldcntilll and is intend11d only for the use of 
the individual or entity to whom it is addn~11ud. It mo.y conto.in information protected by the 
attor n e y- client prlvflege. 

Tfyou do not receive a.lJ pagca, plc~•-e e:lll (503) 228-1455 and llllk forTcai ocLiud!l. 

@OOl / 009 

EXHIBIT 
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FROM : WESTERN PARAQ-JUTE SALES 

Ralph Hatley 
29388 SE Heiple Road 
Eagle Creek, OR 97022 

FAX NO. : 503 630-5868 Se p . 05 2002 12:31PM P2 

Report Date; July 22, 2002 
Job Number; A20716BT 
PO Number: None Provided 

Project No: None Provided 
Project Name: None Provided 

Analytical Narrative 

The sample was receiv~ on 07/16fP2 by .9offey Laboratories. Inc. (CLO-Sample Reception personnel under 
strict chain of ciist&iy protoeol. The following information was provided at the time of sample reception: 

Laboratory Collection Collection 
Sample ID Field Ideotificarion Matrix Date T'mle 

A207J6BT-1 1 Soil NP NP 
A207l6BT-2 2 Soil NP NP 

The recommended holding time for each batch of analyses was in accordance with the dara quality objectives as 
specified in the CU Quality Assurance Plan unless otherwise noted. 

Acceptable precision and accuracy were achieved for all analyses associated with this work order as 
demonstrated by the recoveries of the quality control samples analyzed concurrently with each batch. 

The data submitted in this report is for the sole and exclusive use of the above-named client. All samples 
associated with the work order will be retdinod a maximum of 15 days from the report date or until the 
maximum holding time expires. All results pertain only to samples submitted. 

·· ~ you fo~ allowi;ig Ccffey LabO'l'lltories to be of service to you. If you have questions or nee.cl further 
assistance, please do not hesitate to call our Customer Services Department. 

Sincerely. 

Ryt~k~ 
Technical Services 

TS /ate 

Coffev Laboratories. Inc. 
12423 N.E. Wllital.:er Wzy • Portfand, OR• .97230 • (503) 7.54-1794 • FAX (503) 254-1452 

r-rv /~V Mn 7~it.Q, fdlOO? 
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FROM : WESTERN PARAD-lUTE SAL.ES FRX NO. S03 630-5868 Sep. 05 2002 12:32PM P3 

Ralph Hatley 

Lab Sample ID: A20716BT-1 
Field ID: 1 

Date/Time: None Provided 
Matrix: Soil · 

EPA Category: Extractable Organics 

Analytical Data 

Job Number: A20716BT 
Page Number: 2 of 3 

Analysis Performed: NW TPH-HCID; TPH-HCID qua!itatfye scan for hydrocarbons 
Analysis I>ate: 07/17/02 
· · Aiia.lysti ~.Mbf · 

Didel 
Gas.a line 
Hydrocarbons heavier than C24 
o-Te.qiheeyl (surr .) 

Detection 
Limit 
40. 
16. 
81. 

Results expressed as mg/kg unless och~ noted. 

ND 
ND 
ND 

ND means none d.erttted at or above rhe deteiotioo limit lined. 

ND 
ND 
ND 
1243 

0022 4 

Coffey Laboratories, Inc. 
l242J N.E. Wbi!:lk:er Way• Po['(!Anel., OR ,. 97230 • (503) 254-1794 • FAX (50'.3) 2S4·14.S2 
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FROM : WESTERN PARAQ-llJTE SALES 

~ 
FAX 1'10. 503 630-5968 S~p. 05 2002 12:32PM P4 

Analytical Data 

Ralph Hatley 

Lab Sample ID: A20716BT-2 
Field ID: 2 

DatelTi.me: None Provided 
Matrix: Soil 

EPA Category: Extract.able Organics 

Job Number: A20716BT 
Page Number: 3 of 3 

Analysis Performed: NW TPH-HCID; TPH-HCID qualitative scan for .. hY~~bo~ 
Aiiarysis ·DRte: -·ott1110z · -- -.. · .-· .. ·- . 

Diesel 
Gasoline 

Analyst: MKM 

Hydrocarbons heavier than C24 
o-Tmpheuyl (surr.) 

Det&:Ctlon 
Limit 
40. 
16. 
80. 

Results expressed as mg/kg Wllcss otherwise noted. 

LaboraIOcy 
J!lank 
ND 
ND 
ND 

ND Illt:m1 nona derecu:d at or above the dett:ctiw limit Ilsted. 

Analytical 
Result 
ND 
ND 
ND 
128% 

00225 

Coffey Laboratories. Ins 
12423 N.B. Whi13ktt Way .. Ponl111d. o~. 91230. (SM) 254-1794 • FAX (503) 254-1452 
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STATEMENT OF RALPH HATLEY 

SEPTEMBER 5, 2002 

In May, 2001 I operated a backhoe and removed the underground storage 
tank from the ground. The bottom of the tank was approximately 6 feet 
deep. The.re was no ground water in the excavation. There was no visible 
sign of contamination in the soil or any fuel odor. There were no holes in 
the tank. The surface corrosion was consistent over the entire surface of 
the tank. We had ceased to use the tank several years earlier and had 
pumped out all fuel out that could be reached from the pump inlet which is 
slightly above the bottom of the tank. At the time of tank removal I used 
a hose and pumped out the remaining liquid. There was approximately 15 
gallons of fuel that I put into 5 gallon cans and used in farm equipment on 
the property. There was about a pint of water at the lowest point of the 
tank. There was no sludge. The tank is still on the property, out of the 
ground, not in use and available for inspection. 

I took soil samples at each end of the tank about halfway down the 
tank side. Coffey Laboratories, inc. Tested the samples. The laboratory 
test res,utts are attached. 

Because the tank is intact without holes it could not have leaked. 
The only other possibili~y for soil contamination would be from spillage 
during fjtling. I was on the property every time the tank was filled. There 
were not more than one or two occasions over the years when I may have 
been called away to the phone. On all the other occasions I was present 
and observed the fillin,g. I never saw any overflow or spillage. If there 
had bee.fl overflow it would have coated the surface of the tank at and 
below the fill opening and prevented rusting in that area. The surface . 
corrosion on the tank was the same in this area as on all other areas of 
the tank. 

Frpm these facts I conclude that there was no leakage or spillage. 
Because there are no holes in the tank it was not necessary to take soil 
.samples .at the .. bottom of the tank location. The . samples taken at the 
intermediate depth would have. revealed any contamination from overflow 
spillage. The samples show no contaminatiorr. 

141 005 / (J(J9 

00226 
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Oregon Department .of Environmental Quality 
UNDERG'R.Omffi STORAGE TANK DECOl'f.G';fl5SIO'l'ffi"(GJCHANGE-IN...SERVJCE REPORT ... 

(lJ 006 / 009 

DEQ FACll.ITY NUMBER: _.£..J...1..0L...9::z....s.t2d.....=S:!.._... _____ _ DATE: ____ _ 

FACaITYNAf..!E: -----~--~-~-~----:-~-----.:__--~ 

FAC~ITYADDRESS: ~-----~--~--~-----~~--~~~-~ 

PHONE: ~~-~-----~~ 

lhe Iollowi.Ilg information 1::'.,fUST be subroia:ed by the underground stor.Jge tank own.er, operator or licensed DEQ Supervisor within 
iO days following completion of the tank decommissioning or changing tank coatents to a non-regulated suhstanc::e. (OAR 340-150-

)0 l through -150). 

ihe attached supple.mental c.bcclclist should be prepared 'cy the pc:rson performiDg the dec.o.mmissioni.ng or service change. The 
:b.ecld.ist should be provided t0 DEQ and the t4nk owner to demonstrate that all required practices were followed. 

)rdinarily the checklist is :filled out by the DEQ licensed Se:r:vic.:: Provider or Supervisor. Owllcrs who wish to p~ODal.ly 
iecom.m.ission a t.ailk or change savic=. must follow all DEQ a.nd other applicable standards. Th.c owru:r should contact thr: DEQ 
legion.al Office prior to starting the work to receive cmrtnt copies of undcrgroUild storage tank regulations. 

\... DA.TES: 

Decommissioning/Servi~ Change Notice • Date Submitted:------· (30 days before work.starts). 

Work Start Tclc..-phone Notice - Date Submitted: (3 working days bd'ol'1: work starts). 

DEQ Pason Notified: ch V-f.?-.§ () IC'<) M ii O...V\ 

Date Work Started: IAIJ°'!j "'2.})6{ Date Wotk Compkted: /fib.(} )£){) / 

./' otc; Provide the following in.formation if any soil or water contamination is found duriDg the decommissioning or se:rvic.: chaD,ge. 
: ontamination must be rqioned by the UST owner or operator within 24 hours. The lio:n.mi servic: providc:r must rqiort 

onta.mllution within 72 houn after discovery tmlcss piniou.sly ~rted.. 

Date Cont:unination Reported: By: ..:. /Jo (.l'J 0 Ja. IM , ·Mill~ hv... VL J, 

DEQ Person N otified: -----------------

Bac.lcfill Telephone Notic: • Date Called: ----------- (bcfo~ backfilling). 

DEQP:ooaNot.ified: _______ ;__ ___________ _ 

l. P:ERi'rllTS: Note: DEQ p.erm.its may~ ne.=ded whe.r: soil or wateX' cleanup is I1:quired. 

DEQ Water Discharge Permit'#: ------Date: ------

Disposed to (Location): --------------- - --

DEQ Solid Waste Disposal Permit :J: _ ____ _ _ Date: ------

Soil Disposal or Tre.aanent Location: --------------- - ---

002l'1 
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TANK 
ID# 

PRODUCT: ~Ul'fl., CLOStJRE OR SZRVICE CR.\..'<C:t? TA."1<. TO BE 
DI1!:Sll.. USED OU.. RZPUC2Jl? . 

OTI!P:R~ 

D£Q-UST T Al'<!C SIZE PR£ SENT NEW TANK Ct.OSURE OT.HER. n:s· l'fO 
PER.'.ilT II IN R..EMOVAl. IN USE• 

GALLONS Pt.ACE• 

ID9o.5 Jnoo Q a. v-.!l 1t1P- J)I/- x \ !Jo .. 
1'1 

-

.... 

• "Where decommissioned tank(s) ~ replaced by n~ underground storage cank..s the UST owner or ope:rator must sc.bmit 
a new pexmit :tpplic:ation containing information on the new t<lnks JO days before placing them in servia:. 

• Submit a soil sampling plan to the DEQ regiotlal office and n:crivc plan approval prior to starting work. if 1) tank is to 
be decommis.sioned in-place, 2) tank contenlS are changc..'C! to a non-rcg11l:ited substance, 3) t.1nk contains a regulated 
substance other th.an ~troli:um, or 4) tank changed to non-regulated use. 

D. DISPOSAL INFORMATION: 

TANK AND PIPING DISPOSAL MJ:THOD DISPOSAL LOCATION OF TANK CONTENTS 

TANK SCRAP LAND- 011lER IDENTIFY LOCATION llQUIDS • SUJDGES • 
ID# FILL & PROPERTY OWNER 

x 2 °r3 ~ Se //·-g/f le~cL -?>-. ~ - (___.,) 

''-::-> r: le c.v-~e o:: 
/' -RJ (f., l4-Y 

'7/07""<._ 

' Tll1-X LOT <'.60.3:. 

• Note: The tank contents, the tank and the piping mcy be subject to the .rcquin:ments of Hazardous Waste regulations. If you have 
questions, contact the DEQ regional. office for your area 

E. CONTA...'11NATION 1NFOR.t'1ATION: • Note: Samplicg is required if groundwater is encountered.. Sec cleamxp roles. 
,. 

T.~"\fX GROUND• l'RODUCT P.RODvCT NtiMBE.R L.AllORA!ORY 
ID~ WATER. ODOR IN ST.o>JNS OF ( NA.'.(!. CITY, STAIE. PHONE ) 

IN PIT 7 soa. 1 IN soa.1 SA,\CPI..f.S 

;.JD )JD /JD 2- c..o F rEY tB Bo {(ft TDI'e /c.S 

(To l~MXJO ~ h~. .s l.'9s - (_ s-<t - t7 9-'f 

-

P:ige2of~ 11191 UST Decom.mi.uion.ing Changc-i.n-service Report.doc 00228 
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•• : :.. , t • '· . • - ·-. • • ·1 ; .r 

G. WORK.PER.FOR.MED BY: 

DEQ Service Provider's Li.c::ci:ue i;: Conscruction Contractors license-::: 

_Nam_c::_· j<-A.C-42.Jf ;\ HAI~---
Teicphone: _50 3z ~ SO 5 ~ G 7 

DEQ Decommissioning Supcrvisgr' s Licc:n.se #: ---------------

T~ep.hoJ;J.C; --~~------~~-~~-

DEQ Soil Mani....: Service ~dcr's Ll~ #: --------------- (lf applic:able) 

Te.lephane: _______________ _ 

DEQ Soil Matri.x Supervisor'$ Li~#: ______________ (IF ~plicable) 

Telephone:---------------

H. ATTACHMENTS TO TBJS REPOR..~ 

· 1. Ana.ch a copy of~ laboratory rc:pon showing the I\lSU.I ts of all tests cm <111 soil and waia $;ltllp~ 'Ibe laboratorJ report mnst 

id=ti!y l2imple collection mcthads, sample location,. ~ple dtptb. s:unple type (soil or Witter), type a! S2mplc c.ontainer, samplo 
trnipcranir.: during transportation. cype:s of ICSU; and ~op id of aIJalytlcal WJoratozy TI:pOnS. including QAJQC infoo:nacitin.. In.clllde 
laboratory ll1lml; addrc:s:s and copies or c.bain-<>t'-OlS'Cody fotlll$. 

:2. If contamination i.s &u:cti:d and a L~ 2 or Lev~ 3 soil matrix dc.anup .stand2rd i9 selected mac:h a copy oftru:: soil IIllllri.i: 
analysis fQr the site in.eluding methods of detc:mtiltlng 5oil type, dt..'Pt.h to groqndwatz::r, md ~tivit;y of uppermost aquifer. 

L RUO RT FII.JN C:: 
Tb.is report, signed by the tank ~rat operat.ar, c:ocnp.lete with llll applicabti.: 2ttacbments .m:nst be filed with tte DEQ reeional 
ofHce with.in 30 d.ay3 after the c:xciva.tion is bat;ldill~d or cbzoge-in~ is ccmpkte .. Com:;:ict the DEQ ~oll.111 o~. prior to 
Sling this npon lllhcre. spe:ci.al ~ tXist at the site (sadl ~~ill pit. ra:aainin~ pock~ of co1mminarlo.o.. etc..). 

E.AS'JCR.,.\l REGION f BEND 
l'h.oi:i41; Baui(S-41) 388-6146 

W"".tSTERN REGION I SAL.EM 
PhoM: S:il.?m (50'.;) 37S-8240 

,. 

EASIER.i.'of REGION I 'Il!E DALLES 
~hm!e: T.c.c Dallc (541) 199-7255 

WE.STDN RE.lltON I EUGENS 
Phone: E~~ (S4 l) 6&6-7838 

NORWWEST REGION 
Phor..e: :'ot'tlend (503) Z251·S263 

.E.ASimlN ru::oroN' I PENDLETON 
~ ?=dl~c. (541) !76-4tl6'.J 

WES"'tnN REOTON I MEDFORD 
POOnc: M-=dforo (541) n6-6l36, E..-n. 233 

NOTE: Ji r:onb.lnino.tiois w~ foand daring Jite .llSl~e:nt st decommWionlng or ch.:m:e-iti--5~ce :ur.4 reported to the 
2 PP ropriate DE Q rezion!ll offii::e, this rep<) rt ,auy be .tu blXJ.irted with either the 1int interim cle:unrp nport or the fin.:U 
clc::J..11up rt.-pon, whichever I.! rl.l"$t. 

r-... ·~~e:,;oc a.nd :find them. to be ~ and cnmptc<c. 

~~-LJ---..:~/-.!.!2:::~~--- ~: z; ~D ~ 

For I.o.!orm.:idon= (SOJ) 119-S1.3:i or Toll Free in On:gon UST HEU>UN.E l-8{l0-1-tZ-7g7& 

P;.1~e 4 or 4 11.197 UST D~com.lI1.is3foning: Ch:inze-in...scnic.e Rl:port.doc 
QOl30 
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In the Matter of: 
CYNTHIA GAY. 

BEFORE THE OREGON ENVIRONMENT AL 
QUALITY COMMISSION 

Case No. LQ/T-NWR-02-094 

) 
) 
) 
) 
) 
) 
) 

AFFIDAVIT 

STATE OF OREGON 
County of Multnomah 

I, Greg Toran, being duly sworn, depose and say that the following is true to the best of my 
knowledge: 

1. That, I, Greg Toran, have been employed by the Oregon Department of 
Environmental Quality as an Environmental Specialist since October 1, 1998. 

2. That in the course of that employment, I conducted site inspections of 
underground storage tanks and drafted letters and memorandums in relation to those inspections. 

3. That on or about February 23, 2000, I drafted and mailed, to Ms. Gay, a Notice of 
Noncompliance #NWR-UST-00-110 regarding an underground storage tank owned by Ms. Gay 
and located at 29388 S.E. Heiple Road in Eagle Creek, Oregon. 

4. That on or about October 30, 2000, I drafted and mailed, to Ms. Gay, a Notice of 
Noncompliance #NWR-UST-00-169 regarding an underground storage tank owned by Ms. Gay 
and located at 29388 S.E. Heiple Road in Eagle Creek, Oregon. 

5. That on or about November 14, 2000, I conducted an inspection of the 
underground storage tank and the property on which the underground storage tank was located. 
During the site inspection, I explained the decommissioning requirements to Mr. Ralph Hatley, 
who was acting as Ms. Gay' s representative. 

6. That on or about November 30, 2000, I drafted a memorandum setting forth my 
observations during the site inspection. 

7. That on or about December 5, 2000, I drafted and mailed, to Ms. Gay, a letter 
setting forth the decommissioning requirements and requesting that Ms. Gay complete 
decommissioning of the underground storage tank by a date certain. 

8. That on or about December 7, 2000, I received an email from Mr. Hatley stating 
that Ms. Gay had received the December 2000 letter and intended to remove the underground 
storage tank prior to June 1, 2001. 

9. That based on my professional knowledge and experience, the cost to 
decommission a 1000 gallon underground storage tank using a licensed service provider would 
be approximately $5,000. 

10. That the attached aforementioned documents marked as Exhibits 1 through 5 are 
true and exact copies of the originals thereto. 

Department of Environmental Quality 

EXHIBIT 
Page I - TORAN AFFIDAVIT 

CASE NO. LQ!f-NWR-02-094 
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Sworn and subscribed before me this _22_ day of January 2005 

SEAL 

OFFICIAL SEAL 

,1 - DEBORAH J. CURTISS 
\ ) NOTARY PUBLIC-OREGON 
\ ........ >' COMMISSION NO. 383702 

MY COMMISSION EXPIRES SEPTEMBER 11, 2008 

Page 2 - TORAN AFFIDAVIT 
CASE NO. LQ!T-NWR-02-094 

Notary Public for / egon 
My Commission Expires 

Sfzlui .;z o o!f 
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regon 
John A. Kitzhaber, M.D., Governor 

C.R. GAY 
29388 SE HEIPLE ROAD 
EAGLE CREEK, OR 97022 

February 23, 2000 

Department of Environmental Quality 
No:r:thwest Region 

2020 SW Fourth Avenue 
Suite 400 

Portland, OR 97201-4987 
(503) 229-5263 Voice 
1TY (503) 229-5471 

re: NOTICE OF NONCOMPLIANCE 
BEAVERO 

You have receive~ this Notice of Noncompl iance (NON) because Department of Env ironmental Quality 
(Department) records indicate that the listed (see attached) out-of-serv ice underground storage tank(s) 
(USTs) have not been decommissioned. State and Federal regulations require that all UST systems be 
permanently c losed no later than 12 months after the tanks have been taken out of service. 

Department records indicate that you are the registered property owner/tank owner/operator of the I isted 
UST(s) . Department records also indicate that the listed UST(s) are not in compl iance with the standards 
established in 40 CFR § 280.20 or§ 280.21 as amended by Oregon Administrative Rules (OAR) for new 
or upgraded USTs. Based on this information the Department issued a Decomm issioning Permit (DP) 
for this facility in December of 1998. State and Federal regulations require these USTs to have been 
placed in Temporary Closure and to either upgrade the USTs to meet current standards or decommission 
the USTs prior to the end of the 12-month Temporary Closure period. 

As of this date the Department has not received suffic ient information to document that the listed USTs · 
have been permanently decommissioned or upgraded to meet current standards. Failure to upgrade or 
decom miss ion the UST(s) prior to the end of the 12--month Temporary Closure period is .a violation of 
Oregon Administrative Rules (OAR) and is subject to formal enforcement action by the Departm~nt. 

VIOLATION 
Failure to comply with the conditions and requirements of a General Permit to Decommission an 
Underground Storage Tank. 

OAR 340-150-0166 (4) (c) states: Except as provided in section (4)(d) of this general permit, the UST 
system must be permanently closed before the 12 month period expires if it does not meet either the new 
performance standards in 40 CFR 280.20 as modified by OAR 340-150-0003(9) through ( 14) or the 
upgrading requirements in 40 CFR 280. 21 as modified by OAR 340- 150-0003(41) as required by 40 
CFR 280.70(c). 

EXHIBIT 
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Page 2 of2 

REQUIRED CORRECTIVE ACTION 

A Corrective Action Response Checklist is enclosed with this Notice of Noncompl iance along with a 
·postage-paid, pre-addressed return envelope. The Department requires that you complete and sign the 
Corrective Action Response Checklist and return it to the Department within 30 days of the date of this 
NON. 

Failure t9 permanently close your UST(s) is a Class II violation and is considered to be a 
significant violation of Oregon environmental law. Failure to respond to this Notice of 
Noncompliance in accordance with the r equirements set forth above may result in additional 
enforcement action and may result in a civil penalty assessment. Civil penalties can be assessed for 
each day of violation. 

NOTICE: 

UST COMPLIANCE FEES DUE 
Underground storage tanks are assessed an annual per tank compliance fee. The current fee is 
$60.00 per tank per year. 
• Any outstanding past due fees must be paid prior to decommissioning. 
e Any tank in the ground after 12/31/1999 will be invoiced for and owe fees for the year 2000. 
• Regardless of when the tanks were decommissioned, if the Department did not receive the 

required decommissioning documentation by 01/31 /2000, 2000 compliance fees are owed. 

If you have questions on any portion of this NON, please contact me in the Portland office at (503) 229-
5496. 

cc: 

Enc. : 

Sincerely, 

__ .... -

Gregory Toran 
Environmental Specialist 
Underground Storage Tank Program 

Andree Pollock, Northwest Region Tanks Manager, DEQ 
Stephanie Holmes: DEQ 
Enforcement Section: DEQ 
UST Attachment 
Corrective Action Response Checklist 

00236 
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UST Attachment 
Wednesday, February 23, 2000 

UST FACILITIES WITH UNPERMITTED TANKS PORTLAND 

FACILITY JD 10905 FACIUTY _COUNTY CLACKAMAS 

FACILITY _NAME TANK_ID GAllONS 

BEAVER OAKS AIRPORT 1000 

FACIUTY_ADORESS 29388 SE HEIPLE RD FACBJTY_CITY EAGLE CREEK 

00237 . 



reg on 
John A. Kitzh~ber, M.D., Governor 

C.R. GAY 
29388 SE HEIPLE ROAD 
EAGLE CREEK OR 97022 

October 30, 2000 

D epartment of Environmental Quality 
Northwest Region 

2020 SW Fourth Avenue 
Suite 400 

Portland, OR 97201-4987 
(503) 229-5263 Voice 
TTY (503) 229-5471 

Re: NOTICE OF NONCOMPLIANCE 
BEA VER OAKS AIRPORT 
DEQ Facility # 10905 
29388 SE HEIPLE RD 
NWR-UST-00-169 
By Certified Mail 

In February of 2000, you were mailed a notice of noncompliance informing you of the 
necessity to decommission your out-of-service (not upgraded) underground storage tanks 
(USTs) in accordance with the provisions of Oregon Administrative Rule (OAR) 340-150-0166 
( 4) ( c) and Federal Rule 40 CFR 280. 70 ( c). According to Department of Environmental 
Quality (Department) records, it appears that you still have not removed the out-of-service, 
regulated USTs. Because you have failed .to properly decommissions these USTs, at least one 
additional violation of the OAR's has occurred .. 

This is a violation of 40 CFR 280.70 (c) as amended by OAR 340-150-0003 which states in 
part: 

"YVhen an UST system is temporarily closed for more than 12 months, owners and operators · 
must permanently close the UST system if it does not meet either peiformance standards for 
new UST systems (280.20) or the upgrading requirements {280. 21). Owners and operators 
must permanently close the substandard UST system at the end of this 12 month period in 
accordance with 280. 71 through 280. 74". 

This is a Class II violation and is considered to be a significant violation of Oregon 
environmental law. Should you fail to correct the violation in accordance with the correction 
schedule set forth below, we will refer your file to the Department's Enforcement Section with 
a recommendation to proceed with a formal enforcement action which may result in a civil 
penalty assessment. Civil penalties can be assessed for each day of violation. -------. EXHIBIT 
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2"d NON 
October 30, 2000 
Page 2 

Correction Schedule: 

1) Decommission the USTs within 30 days of the date of this notice. Decommissioning 
includes filing of notices, payment of unpaid fees, a correctly completed site 
assessment, and the submittal of all related and required documents. This work must 
be completed by the owner or UST service provider having all required licenses for 
UST dec.ommissioning in the State of Oregon; or, 

2) Within 14 days of the date of this notice, provide the Department with a copy of a 
. signed agreement with a properly licensed service provider indicating when the USTs 
:are scheduled to be decommissioned. Decommissioning includes filing of notices, 
:payment of unpaid fees, a correctly completed site assessment, and the submittal of all 
~elated and required documents . This work 1pust be completed by the UST service 
provider having all required licenses for UST decommissioning in the St~te of Oregon 
by no later than 90 days from the date of this notice; or , 

3) Within 14 days of the date of this notice, provide the Department with a signed acces~ 
agreement granting permission to the Department to enter the property, empty the tanks 
and perform a site assessment. A copy of this agreement can be provided upon request . 
Please note that the costs of emptying the .tanks and performing a site assessment will 
be billed to the responsible party and if not paid, a lien against real and personal 
property will be filed. The Department will not remove the tanks and the requirement 
that the tanks eventually be removed and properly disposed of will remain. If the tanks 
have been emptied of all product and water, please notify the Department when making 
your request for a copy of the agreement. · 

IMPORT ANT NOTICE 

Please be advised that if you do not comply with one of the three correction options listed 
above, the Department will seek a warrant to enter the property to empty the tanks and · · 
perform a site assessment. All costs to perform this work will be billed to the responsible 
party and if not paid, a lien against ALL real and personal property owned by you will be 
filed. The Department may seek to recover triple damages (three times _the cost) for the failure 
to provide cooperation. The Department will not remove the tanks and the requirement that 
the tanks eventually be removed and properly disposed of will remain. Additionally, your file 
will be referred to the Departments Enforcement Section and also the EPA for possible Federal 
review and enforcement. 
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2nd NON 

October 30, 2000 
Page 3 

UST COMPLIANCE FEES DUE: 

Underground storage tanks are assessed an annual per tank compliance fee . 

• Any outstanding past due fees must be paid prior to decommissioning. 

• Any tank in the ground after 12/31/2000 will be invoiced for and owe fees for the year 
2001. 

• Regardless of when the tanks were decommissioned, if the Department has not received 
ALL required decommissioning documentation (signed and complete) by 01/31/2001, 2001 
compliance fees are owed. 

• The Department will seek collections on all unpaid compliance fees. 

Thank you for your cooperation. Please remember that the time frames provided for achieving 
compliance are short and the options for achieving compliance very specific. If you have any 
questions regarding this matter, please contact me at 503-229-5496. 

cc: Enforcement Section-ODEQ/NWR 
Stephanie Holmes-ODEQ/HQ 
Gregory Toran-ODEQ/NWR 

Sincerely, 

~ G~ 
UST Compliance Specialist 
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NWR UST FIELD INSPECTION REPORT 

Inspection Date: II /l '1 I UJ 
r I 

Site Name: '\SeA"1c:C- OA \c~ (A ,;ft..<'- T Total Time* 3. 0 K 
Site Address: 'C0\ "?. ~ \\e '.,_ 1f' \L )2 ~ *Include inspection, travel, paperwork 

j 

File/Facility No: l O[ 0 S:-
(both UST & UST Cleanup file #'s as appropriate) 

DEQ Inspector: G-re ~ . \ C\ fu 

Others Onsite: R.A \f ~ µ.c.. -t l<=- '/ 
/ S~-'\~ O~\'~~ ~ 
~ (include company name) 

Supervisor License No. : Exp. date ___ _ 
(note the name of the license holder with**) 

Inspection Type 

Y--;l:fs:-Decommissioning 
Y-0::9-1998 Compliance (full) 

Partial Compliance 
Y---N---Leak Detection 
Y---N---Financial Responsibility 
Y---N---Corrosion Protection 
Y---N---NA Spill & Overfill 

Y---N---Install-N ew 
Y---N--·-Upgrade-Retrofit 

Y---N--- Service Provider Audit 
Y---N---Cleanup 
Y---N---SWLA/Soil Treatment 
Y---N---Distributor Audit 

Circle Y for ......... Yes= inspected & in compliance (Y for data entry) 
Circle N for. ... '. . . .. No= inspected & NOT in compliance (N for data entry) 
Leave Blank for. .......... .Inspection not performed (no data entry necessary) 

Y---N---Complaint 
Y---N---WQ-New Permit 
Y---N---WQ-Exist Permit 

Photos Taken? Q).N (attach) Samples Taken? Y--@(attach results) 
============================================================================== 
Notes (use back of form as necessary) 

0 /1»4-te.l W;:: j \ ~ Gt') S ', +c. l I '\ i4r<>-A -

S4 so 1 :"' c. . d. ~ s ·t" e /j c c:. \ re. h 0 -..t Q._ ~ 
I ' 

\ \/\ Q..<)e_ \ ~ "'-::) ~h-i k l 1 \? l ~ ~ ' ·v ~ s ± r"'}- "1 s rvrt -t V\.J C.. le 

useJ 

fv 9z> \ \o-0 h Q -~ -t S 0 h,, l"-". . Pt- <;, ~ ~ ~ c 0 ..1 J e. --~E111X .. H.IB .. IT~ ... 

_C. _<!:.._e. _i.A-:......:....+...!.--t..!.:....:~:..= ......... ___::k .-=-c J _ _.;_~->-=c:..::....!..:....l""---->-----__,,...~-.---.1a3 



State of Oregon 

Depart1nent of Environmental Quality Memorandu1n 

Date: November 30, 2000 
To: UST facility file 10905 

From: Greg Toran ODEQ/NWR 

Subject: Beaver Oaks UST status. 

Site inspection to discuss current status of single UST. Met onsite with Ralph Hatley (reported 
as being owners rep). Hatley appears to meet the definition of Permittee. Site is being operated 
as an airport, jump school. Hatley appears to be operating other business concerns at this 
location. Inspection in response to phone call from Hatley, following recent NON issued by the 
Department. 

Inspection to determine and discuss UST status and recent claim by Hatley of UST being farm 
tank. Property is zoned as farm use only, confirmed with county. Hatley claims to be raising 
hay as a crop, to be given away and not sold. 

At the time of the inspection Hatley is most cooperative. Historic use of UST was for fueling 
small planes. At one time, fuel was pllinped out of UST into transport truck containing filtering 
system. UST has been out of use as a fuel storage tank for planes for approx. 3 years. UST 
currently contains some measure of product, product has been siphoned out from time to time for 
various reasons, unrelated to planes according to Hatley. Dispenser/pump has been removed for 
3 years according to Hatley. 

Current amount of product in UST is unknown. Ground water in area is shallow within UST 
nest on a seasonal basis, according to Hatley. One drinking water well on the NE corner of the 
prope1ty. Other wells in the area. Hatley seems concerned with the possibility of impacts to the 
wells in the area and seems to have backed off from the initial claim of the UST being an 
unregulated farm tank. 

This UST is most certainly a regulated UST based on past use. Hatley seems agreeable in 
following Department direction to decommission the UST. I suggested the following: 

Remove all product and water in UST immediately. Verification of completion of this task by a 
third party in writing. This is to be followed by sampling of soil and if necessary water, per UST 
cleanup and compliance rules. Hatley to provide a v.rritten schedule for completion of this work 
within 3 weeks. Schedule to also include a target date for completion of the decommissioning. 
The Department to approve a later decommissioning date (next summer) provided that 

00245 



Beaver Oaks UST status 
Page 2 

Hatley follow through with his plans for submittal of the schedule and completion of the UST 
pumping and sampling. Completion of the UST pumping and sampling and records submittal to 
be accomplished by the date noted in option 2 of the most recent NON. The date specified in the 
NON was 90 days from the date of the notice. So the due date for completion of this phase of the 
work would be the end of January, 2001. 

Mailing documentation to Hatley. This documentation to be a summery sheet that outlines these 
steps, UST closure requirements, forms for documenting closure, and a list of licensed 
supervisors. Hatley stated that he would be doing the decommissioning. I recommended he 
consult licensed service providers or supervisors. 
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regon 
John A. Kitzhaber, M.D., Governor 

December 5, 2000 

Department of Environmental Quality 
Northwest Region 

2020 SW Fourth Avenue 
Suite 400 

Portland, OR 97201-4987 
(503) 229-5263 Voice 
TTY (503) 229-5471 

C.R. GAY 
RALPH HATLEY 
29388 SE HEIPLE ROAD 
EAGLE CREEK OR 97022 

Mr. Hatley: 

Re: DEQ Facility# 10905 

Thank you for taking the time to meet with me concerning assessment and decommissioning of 
. the gasoline underground storage tank (UST) listed with the Department for this facility . The 

Department has issued a Notice of Noncompliance for failure to decommission this UST. 

The Department has agreed to modify the correction schedule as follows: 

Correction Schedule: 

By January 31, 2001 , pump out all water and or product remaining in the UST. Submit a 
written third party verification of this work. 

By January 31, 2001, perform soil sampling and analysis as outlined in the Department's UST 
and UST Cleanup rules for decommissioning and submit verification of this work in writing. 
Include chain of custody documentation and laboratory data. Copies of the rules that describe 
sampling requirements are enclosed. 

Contact the Department within 24 hours if contamination is discovered. 

By January 31, 2001, submit 30 day notice of intent to decommission to the Department. 

By January 31, 2001, submit a written schedule for completion of the decommissioning. The 
decommissioning is to be completed by June 30, 2001. 

UST fees will be due for 2001 for all UST's not decommissioned before January 1, 2001. 

I have enclosed copies of the forms and documentation that we discussed to assist you in 
properly performing and documenting decommissioning. 

EXHIBIT 

I~ lf 
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UST fac 10905 
December 5, ·2000 
Page 2 

r· 

Thank you for your cooperation. If you have any questions regarding this matter, please 
contact me at 503-229-5496. 

Sincerely, 

Gr ran 
UST Compliance Specialist 

enclosures 

cc: Stephanie Holmes-ODEQ/HQ 
Gregory Toran-ODEQ/NWR 

--·-····· 
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TORAN Greg 
From: HatleyD394@aol.com 

Sent: Thursday, December 07, 2000 2:38 PM 

To: TORAN Greg 

Subject: Tank 

Dear Greg, 
I was surprised to receive your. packet in the mail today. I was under the 
understanding that we would send a letter to you outlining the planned 
removal of the underground fuel tank here at Beaver Oaks Airport. 
We have not received a fuel delivery since your visit, therefore we have not 
determined the amount of fuel remaining in the tank. As per our agreement, I 
will notify you once this has been accomplished. 

Our plans are to remove this tank by our agreed-upon date of 1 June 2001. As 
you are aware, we use our two aviation fuel trucks for fueling our aircraft. 
We do not sell fuel , the fuel trucks are for our aircraft uses only. 

If you have further questions, please contact me. 

Thank you, 
Ralph A. Hatley 

3/25/2002 
0024 9 
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Oregon 
Theodore R. Kulongosk~ Governor 

January 25, 2005 

Ms. Susan Greco 
Oregon Dept. of Environmental Quality 
811 SW 61

h Avenue 
Portland, OR 97204 

Re: In the matter of Cynthia Gay (Wescott) 
OAH Case No. 119055 
Agency Case No. LQ/T-NWR-02-094 

Dear Ms. Greco & Mr. Evans: 

OFFICE OF ADMINISTRATIVE HEARINGS 

Employment Department 
Social Services Division 

P.O. Box 14020 
Salem, OR 97309-4020 

Telephone (503) 378-8224 
Fax (503) 378-4067 

Mr. James F. Evans 
Attorney for Cynthia Gay 
805 Liberty St. NE #3 
Salem, OR 97301 

I received the file in the above case, which is scheduled for hearing at the DEQ offices in 
Portland February 28, 2005, at 9:30 a.m. The file includes Mr. Evans's Petition for Rehearing 
and/or Reconsideration, which was received by DEQ March 31, 2004. It also includes the 
petition' s exhibits, which include the original Notice of Violation and Request for Hearing. 

The file does not include a copy of DEQ' s original Final Order by Default, nor does it 
include a DEQ order addressing Mr. Evans' s Petition for Rehearing and/or Reconsideration. The 
extent of the hearing scheduled for February 28 therefore is not clear. Is it to be on the issues· of 
rehearing/reconsideration only, the merits only, or both rehearing/reconsideration and the merits? 

Please advise me of the extent of the hearing. IfDEQ already has addressed the 
rehearing/reconsideration issues, please forward both a copy of the order addressing those issues 
and a copy of the order vacating the original Final Order by Default. In either case, please 
provide a copy of the original Final Order by Default. 

I note that the agency does not seek a prehearing conference in this matter, so please 
clarify for me the extent of the hearing as soon as possible. Other than that, I will see you in 
Portland February 28. 

cc: file 
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BEFORE THE OFFICE OF ADMINISTRATIVE HEARINGS 
STATE OF OREGON 

for the 
OREGON DEPARTMENT OF ENVIRONMENTAL QUALITY 

IN THE MATTER OF: 

CYNTHIA GAY (WESCOTT) 

) NOTICE OF HEARING 
) 
) 
) OAH Case No.: 119055 
) Agency Case No.: LQ/T-NWR-02-094 

A hearing has ·been set in the above matter before the Office of Administrative Hearings. 

Hearing Date: February 28, 2005 

Location: DEQ ' 
811SW6th Avenue 
Portland, Oregon 

Hearing Time: 9:30 a.m. 

Your case has been assigned to Administrative Law Judge Stephen H. Elmore an employee of 
the Office of Administrative Hearings. The Office of Administrative Hearings is an impartial 
tribunal, and is independent of the agency proposing the action. 

The agency will not be represented by an assistant attorney general 

Unless otherwise notified, all correspondence, inquiries, exhibits and filings should be sent to: 

ALJ Stephen Elmore 
Office of Administrntive Hearings 
PO Box 14020 
Salem OR 97309-4020 
FAX: (503) 378-4067 

OAR 137-003-0520 requires a copy of any correspondences, exhibits or other filings to be 
·provided to all parties and the agency at the same time they are provided to the ALJ. 

A request for reset of the hearing must be submitted in writing prior to the hearing. A 
postponement request will only be granted on a showing of good cause and with the approval of 
the administrative law judge. 

If you are hearing impaired, need a language interpreter or require another type of 
accommodation to participate in or attend the hearing, immediately notify the Office of 
Administrative Hearings at (503) 945-5547 or TDD at 1-800-735-1232 to make the 
appropriate arrangements. The Office of Administrative Hearings can arrange for an 
interpreter at the hearing. Interpreters must be certified or qualified in order to 
participate in a contested case hearing and may not have a conflict of interest with the 
hearing participants. 
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You are required to notify the Office of Administrative Hearings .at (503) 945-5547 immediately 
if you change your address or telephone number prior to a decision in this matter. 

Notice served on all non-agency parties by: First Class and Certified Mail. 
Certified Mail Receipt #7002 2410 0001 7410 4386 

Notice served on Agency by First ~lass Mail. 

MAILED this 20th day of January, 2005. Mailed by: __ ...... Jl=n"'"'"n"'"-<R,='--'etft"'--'iii'-'-in'""'gc;--_____ _ 

This Notice has been provided to the following: 

JAMES F EV ANS 
ATTORNEY FOR CYNTHIA GAY 
805 LIBERTY STNE #3 
SALEM OR 97301 

CYNTHIA GAY (WESCOTT) 
29388 SE HEIPLE RD 
EAGLE CREEK OR 97022 

OAH CASE #119055 

SUSAN GRECO 
DEQ 
811 SW 6TI-I AVE 
PORTLAND OR 97204 

Page 2 of5 
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DEPARTMENT OF ENVIRONMENTAL QUALITY HEARINGS 

IMPORT ANT INFORMATION FOR PREP ARING FOR YOUR HEARING 

NOTICE OF CONTESTED CASE RIGHTS AND PROCEDURES 

Under ORS 183.413(2), you must be informed of the following: 

1. Law that applies. The hearing is a contested case and it will be conducted under ORS 
Chapter 183 and Oregon Administrative Rules of the Department of Environmental Quality, 
Chapters 13 7 and 340. 

2. Rights to an attorney. You may represent yourself at the hearing, or be represented by an 
attorney or an authorized representative, such as a partner, officer, or an employee. If you are a 
company, corporation, organization or association, you must be represented by an attorney or an 
authorized representative. Prior to appearing on your behalf, an authorized representative must 
provide a written statement of authorization. If you choose to represent yourself, but decide 
during the hearing that an attorney is necessary, you may request a recess. About half of the 
parties are not represented by an attorney. DEQ will be represented by an Assistant Attorney 
General or an Environmental Law Specialist. 

3. Administrative law judge. The person presiding at the hearing is known as the administrative 
law judge. The administrative law judge is an employee of the Office of Administrative Hearings 
under contract with the Environmental Quality Commission. The administrative law judge is not 
an employee, officer or representative of the agency. 

4. Appearance at hearing. If you withdraw your request for a hearing, notify either DEQ or the 
administrative law judge that you will not appear at the hearing, or fail to appear at the hearing, a 
final default order will be issued. This order will be issued only upon a prima facie case based 
on DEQ's file. No hearing will be conducted. 

5. Address change or change ofrepresentative. It is your responsibility to notify DEQ and the 
administrative law judge of any change in your address or a withdrawal or change of your 
representative. 

6. Interpreters. If you have a disability or do not speak English, the administrative law judge 
will arrange for an interpreter. DEQ will pay for the interpreter if (1) you require the interpreter 
due to a disability or (2) you file with the administrative law judge a written statement under oath 
that you are unable to speak English and you are unable to obtain an interpreter yourself. You 
must provide notice of your need for an interpreter at least 14 days before the hearing. 

7. \\fitnesses. All witnesses will be under oath or affirmation to tell the truth. All parties and 
the administrative law judge will have the opportunity to ask questions of all witnesses. DEQ or 
the administrative law judge will issue subpoenas for witnesses on your behalf if you show that 
their testimony is relevant to the case and is reasonably needed to establish your position. You 
are not required to issue subpoenas for appearance of your own witnesses. If you are represented 
by ah attorney, your attorney may issue subpoenas. Payment of witness fees and mileage is your 
responsibility. 
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8. Order of evidence. A hearing is similar to a court trial but less formal. The purpose of the 
hearing is to determine the facts and whether DEQ's action is appropriate. In most cases, DEQ 
will offer its evidence first in support of its action. You will then have an opportunity to present 
evidence to oppose DEQ's evidence. Finally, DEQ and you will have an opportunity to rebut 
any evidence. 

9. Burden of presenting evidence. The party who proposes a fact or position has the burden of 
proving that fact or position. You should be prepared to present evidence at the hearing which 
will support your position. You may present physical, oral or written evidence, as well as your 
own testimony. 

10. Admissible evidence. Only relevant evidence of a type relied upon by reasonably prudent 
persons in the conduct of their serious affairs will be considered. Hearsay evidence is not 
automatically excluded. Rather, the fact that it is hearsay generally affects how much the 
Commission will rely on it in reaching a decision. 

There are four kinds of evidence: 

a. Knowledge of DEQ and the administrative law judge. DEQ or the administrative law 
judge may take "official notice" of conclusions developed as a result of its knowledge in 
its specialized field. This includes notice of general, technical or scientific facts. You 
will be informed should DEQ or the administrative law judge take "official notice" of any 
fact and you will be given an opportunity to contest any such facts. 

b. Testimony of witnesses. Testimony of witnesses, including you, who have knowledge of 
facts may be received in evidence. 

c. Writings. Written documents including letters, maps, diagrams and other written 
materials may be received in evidence. 

d. Experiments, demonstrations and similar means used to-prove a fact. The results of 
experiments and demonstrations may be received in evidence if they are reliable. 

11. Objections to evidence. Objections to the consideration of evidence must be made at the 
time the evidence is offered. Objections are generally made on one of the following grounds: 

a. The evidence is unreliable; 

b. The evidence is irrelevant or immaterial and has no tendency to prove or disprove any 
issue involved in the case; 

c. The evidence is unduly repetitious and duplicates evidence already received. 

12. Continuances. There are normally no continuances granted at the end of the hearing for you 
to present additional testimony or other evidence. Please make sure you have all your evidence 
ready for the hearing. However, if you can show that the record should remain open for 
additional evidence, the administrative law judge may grant you additional time to submit such 
evidence. 
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13. Record. A record will be made of the entire proceeding to preserve the testimony and other 
evidence for appeal. This will be done by tape recorder. This tape and any exhibits received in 
the record will be the whole record of the hearing and the only evidence considered by the 
administrative law judge. A copy of the tape is available upon payment of a minimal amount, as 
established by DEQ. A transcript of the record will not normally be prepared, unless there is an 
appeal to the Court of Appeals. 

14. Proposed and Final Order. The administrative law judge has the authority to issue a 
proposed order based on the evidence at the hearing. The proposed order will become the final 
order of the Environmental Quality Commission if you do not petition the Commission for 
review within 30 days of service of the order. The date of service is the date the order is mailed 
to you, not the date that you receive it. The Department must receive your petition seeking 
review ~ithin 30 days. See OAR 340-011-0132. 

15. Appeal. If you are not satisfied with the decision of the Commission, you have 60 days from 
the date of service of the order, to appeal this decision to the Court of Appeals. See ORS 
183 .480 et seq. 
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regon 
Theodore R. Kulongoski, Governor 

Department of Environmental Quality 
811 SW Sixth Avenue 

Portland, OR 97204-1390 
503-229-5696 

1TY 503-229-6993 

November 22, 2004 

Cynthia Gay Wescott 
c/o James F. Evans 
805 Liberty Street N.E. #3 
Salem OR 97301 

Dear Mr. Evans: 

RE: Petition for Reconsideration 
Case no. LQ/T-NWR-02-094 

Thank you for your letter dated November 11, 2004. As you know, on May 26, 
2004, the Department agreed to reconsider the Findings of Fact, Conclusions of Law and 
Final Order (Final Order) issued to your client on February 18, 2004. I apologize for the 
delay in reaching a conclusion on the reconsideration of the Final Order. 

The Department, after reviewing the full record in this matter, has agreed to allow 
your client a contested case hearing on the matter. Based on this decision, the Final 
Order is now moot and all liens filed against Ms. Wescott's real property will be released. 
You will be contacted shortly by the Office of Administrative Hearings regarding 
scheduling of the hearing. 

Sincerely, 

~~diu&-0L-
Stephanie Hallock 
Director, Department of Environmental Quality 

cc: Susan Greco, OCE, DEQ 

DEQ-1 ~ 
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State of Oregon 

Department of Environmental Quality Memorandum 

To: Stephanie Hallock through Date: September 27, 2004 
~e Price, Office of Compliance and Enforcement 

From: Susan Greco, Office of Compliance and Enforcement 

Subject: Petition for Reconsideration from Cynthia Gay - Case no. LQ/T-NWR-02-094 

On June 25, 2002 the Department issued a Notice of Violation, Department Order and 
Assessment of Civil Penalty to Cynthia Gay. The Notice assessed a civil penalty in the amount 
of $6,072 for Ms. Gay' s failure to decommission an underground storage tank prior to the 
December 1998 deadline, for decommissioning an UST with providing notice to the Department 
and for failing to provide the paperwork to the Department following decommissioning of the 
UST. Under OAR Chapter 340, Division 150, both the owner and the permittee are responsible 
for compliance with state and federal UST rules . The Notice was issued to Ms. Gay because she 
is the sole owner of the property on which the UST was located, and she applied for and was 
issued a permit for the UST in 1991. On July 15, 2002, the Department received an answer and 
request for hearing from Ms. Gay's attorney. The answer raised the affirmative defense that the 
UST was a "farm tank" thus it was exempt from compliance with the UST regulations. 
Otherwise Ms. Gay generally agreed with the Department's factual findings. 

On August 15, 2002, myself, Herrington Rose and Andree Pollock met with Ms. Gay' s 
attorney and Ralph Hatley, Ms. Gay's partner. On June 27, 2003, I received documentation that 
the violations had been corrected. Based on this documentation, we offered to reduce the civil 
penalty to $1700. In response to the reduction offer, Ms. Gay's attorney offer to settle the case 
for $100. Since Ms. Gay and OCE could not agree on settlement, the case was forwarded to the 
Hearing Panel for scheduling of a contested case hearing. 

In early October 2003, the Hearing Panel informed me that Ms. Gay's attorney was no 
longer representing her. At that time, the Hearing Panel informed Ms. Gay that she would need 
to either represent herself or be represented by an attorney at the hearing per OAR 137-003-
0550. 

At Ms. Gay's request, the hearing was not set for hearing until January 14, 2004 in order 
to allow her time to prepare for the hearing. On December 191

h, she requested that the hearing be 
postponed until February. During a telephone conversation with Ms. Gay and the Administrative 
Law Judge on January 9tl1, I agreed to reschedule the hearing to February 18, 2004. On January 
28, 2004, the Administrative Law Judge issued an order finding that the UST in question was not 
a farm tank and thus was subject to the UST regulations. 

In the late afternoon on February 1 ?1\ Ms. Gay faxed a letter to me and the 
Administrative Law Judge stating that Mr. Hatley would be representing her at the hearing. This 
fax was received by me at approximately 8:30 am the next morning (the morning of the hearing). 
The Administrative Law Judge did not receive this fax until returning to his office following the 
hearing. 

At the hearing, Mr. Hatley argued that he should be allowed to represent Ms. Gay based 
on the power of attorney for two reasons - (1) he was and has been Ms. Gay's business and life #\.." 
partner for 30 years and (2) the Department had sent letters in the past to him regarding issues ~J 
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with the UST. The Administrative Law Judge determined that Ms. Gay was named as the 
respondent in this case as an individual since she owns the property. She also applied for and 
was issued a permit for the UST in her name alone. Only an owner and a permittee are legally 
responsible for compliance with the UST regulations. The Department cannot allow 
representation by someone other than herself or an attorney since law does not allow such 
representation. Additionally, the Administrative Law Judge did not allow a recess in order for 
Ms. Gay to hire an attorney since the hearing had been scheduled for a significant period of time 
and she had had previous notice that Mr. Hatley could not represent her. Since Ms. Gay had 
failed to appear at the hearing, she was in default and a Default Final Order was entered against 
her. 

On March 31, 2004, the Department received a Petition for Reconsideration and 
Rehearing and a Request for a Stay from Ms. Gay. The Department of Justice recommended that 
the Department granted the Petition for Reconsideration and reissue the Default Order with more 
factual findings to show that Ms. Gay had notice that she could not be represented by Mr. Hatley. 
On May 26, 2004, the Department granted the Petition for Reconsideration but denied the 
Petition for Rehearing and the Request for a Stay. At this point, the Department must determine 
what the next step should be in order to finalize this action. 

There are essentially two possibilities of what we can do: 
1. Reissue the default final order but add in additional factual findings to ensure that if the 
Court of Appeals is asked to review the order, there are sufficient facts for the Court to determine 
that the Department was not acting arbitrarily; or 
2. Allow Ms. Gay a hearing. It should be noted that OCE will seek for the matter to be 
dismissed "summarily" since the only issue that Ms. Gay raised in defense to the violations (i.e, 
that the UST was a farm tank), has already been resolved by a Final Order by the Administrative 
Law Judge. 

Ms. Gay's attorney has indicated that he will (1) appeal any decision by the Department 
to the Court of Appeals and (2) present the legislature with evidence of the "arbitrary actions" of 
the Department. 
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regon 
Theodore R. Kulongoski, Governor 

Department of Environmental Quality 
811 SW Sixth Avenue 

Portland, OR 97204-1390 
503-229-5696 

TfY 503-229-6993 

May 26, 2004 

Cynthia Gay Wescott 
c/o James F. Evans 
805 Liberty Street N.E. #3 
Salem OR 97301 

RE: Petition for Rehearing and/or Reconsideration 
Stay of Enforcement 
Case no. LQ/T-NWR-02-094 

Dear Mr. Evans: 

The Department received your Petition for Reconsideration and/or Rehearing and 
Stay of Enforcement (Petition) on March 31, 2004 in the above referenced matter. By 
this letter, the Department hereby summarily denies the Petition in regards to its request 
for a rehearing, but agrees to reconsider the Findings of Fact, Conclusions of Law and 
Final Order (Final Order), dated February 18, 2004. 

In order for an agency to grant a stay of a final order, Oregon Administrative Rule 
137-003-0690 requires the person requesting the stay to submit a written motion to the 
agency. The motion must contain a statement of facts and reasons sufficient to show that 
(1) the person will suffer irreparable injury if the order is not stayed and (2) there is a 
colorable claim of error in the final order. Evidence relied upon to support the statement 
of facts, besides that which is already in the record, must be attached to the motion. 
The Petition states no reasons of how she will suffer irreparable injury nor is any 
evidence attached to the Petition to support such a claim. 

Although your client failed to provide either a statement of facts or reasons 
sufficient to show that she will suffer irreparable injury if the order is not stayed, the 
Department agrees to stay collections on the Final Order during the pendehcy of the 
reconsideration of the Final Order. The Department does not intend to release its liens 
filed against Ms. Wescott's real property since your client failed to provide either a 
statement of facts or reasons sufficient to show that she will suffer irreparable injury if 
the liens are not released. 

Sincerely,~, 
' A---h~ 

. 

p ck 
Director 

cc: Cynthia Gay Wescott, 29388 S.E. Heiple Road, Eagle Creek OR 97022 
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/ 

March 30, 2004 

Anne Price 

Jam es F. Evans 
Attorney at Law 

805 Liberty Street N.E. #3 
Salem, Oregon 97301 

503-391-7101 

\ . 

Administrator, Department of Environmental Quality, Office of Compliance and Enforcement 
811 S.W. 6th AV l01

h floor 
Portland OR 97204 

RE: In the Matter of Cynthia Gay, No.:LQ/T-NWK-02-094,Rehearing/Reconsideration 

Dear Ms. Price: 

Enclosed is a petition of rehearing/reconsideratio11 in the above matter. 

; · 

cc; Shelly K. Mcintyre, Sr. Assistant Attorney General, Natural Resources Section 

00275 



1 
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6 

7· 
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10 

11 

12 

13 

14 

BEFORE THE ENVIRONMENTAL QUALI TY COMMISSION 

IN THE MATTER OF 

Cynthia Gay , 

Respondent 

Case No.: LQ/T- NWK- 02- 094 

PETI TION FOR REHEARING AND/OR 
RECONSIDERATION 

STAY OF ENFORCEMENT 

/PjECEUVEfil 
MAR 3 1 200+ ID 

0FRceoF 
O~ ANO f!N~MPLJANCE 

EiNT' OF fi1NVJR EMENT 
0NM£NrAL. OUAL.Jry 

THE RESPONDENT is peti tioning for a rehearing and/or reconsideration of 

this matter for a number of reasons. First, Cynthia Gay did not get an 

15 opportunity to present evidence or contest the state at her hearing on 

16 February 18 , 2004. Administrative hearings are supposed to be less formal 

17 than legal proceedings and the overall policy goa l is to have a case decided 

18 on its merits~ not on a technica l i t y . 

19 The Admi nistrative Law Judge relied on OAR 137 - 003- 0550 to rule that 

20 Cynthia Gay was in default because she was not present at the proceeding . In 

21 her stead was Ralph Hatley who is her business partner and l i f e partner for 

22 over 30 years . 

23 The Administrative Law Judge made an error t o exclude Ralph Hatley from 

24 representing Cynthia Gay in the matter and erred in not allowing Mr. Hatley to 

25 offer proof . ORS 183 . 457 control s all administrative proceedings stating "No 

rule adopted by a state agency shal l have the effect of precluding l ay 
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10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

representation". OAR 137 - 003- 0550 clearly states that a person can be 

represented by other than an attorney. Even the Commission ' s own Notice of 

Contested Case Rights and Procedures, Exhibit 1 (emphasis added), states a 

person may be represented by a partner , officer, or an employee. Mr . Hatley 

is a partner and officer regarding this action . Mr . Hatley and Cynthia Gay 

are business partners with co- mingled assets and he has been acting for their 

interest for over 30 years. Partners in a business can act for the benefit of 

both. In the present case, the Administrative Law Judge erred in not allowing 

Mr . Hatley to present Ms. Gay ' s interests. 

The Administrative Law Judge had a power of attorney presented to him, 

Exhibit 2, that was executed by Cynthia Westcott to allow Ralph Hatley to 

.. repr esent her at the hearing yet thi s was completel y ignored as was a FAX sent. 

to both Judge Stephen Elmore, Exhibit 3 , of the Office of Administrative 

Hearings and Susan Greco who represented the Commission at the hearing . This 

FAX was received the day before the hearing yet no representative of the 

Administrative Law Judge or Susan Greco made any attempt to contact Cynthia 

Wescott to inform her that her life partner Ralph Hatley could not represent 

her at the hearing. 

Ms . Gay has substantial evidence she would like to present to the 

Commission in regard to the issue of whether the underground storage tank 

that was in ground was devoted to the production of crops. 

The Administrative Law Judge in his Order on Motions for Ruling on Legal 

issue OAH Case No. 111013, Department Case No. LQ/T-NWR- 02- 094 , also makes 

mention of Mr. Hatley as her partner by stating "that Ms. Wescott and her 
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12 
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21 
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24 

25 
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partne~ .. " To deny Mr. Hatley an opportunity to contest the case goes against 

the entire intent of administrative law and this is to hear the case on the 

merits and give all parties an opportunity to be heard. If the Commission 

does not allow a new hearing and an opportunity for reconsideration, the 

Commission will have defeated the spirit of the adrriinistrative law process as 

well as the letter of the law in regard to who may appear before it . Mr . 

Hatley is as financially impacted by the Commission order as Ms. Gay since 

their finances are co- mingled. Mr . Hatley and Ms . Gay would also petition 

to stay the enforcement of the final order because they do have a colorable 

claim as to the merits and because there was clear error not to allow Mr . 

Hatley to represent Ms. Gay. Ms. Gay hopes to be able to present her case 

before the Commission in total and only rehearing/reconsideration will allow 

that . 

The history of this case is replete with references that make clear 

Ralph Hatley is a concerned party to this action and has been for a very long 

time . Minutes of the Shady Oaks Airport Ad Hoc Noise Advisory Committee 

September 8 , 1981, Exhibit 4, shows that Ralph Hatley has been involved with 

this property for a very long time. The original pollution complaint dated 9-

20- 91 names Ralph Hatley and Beaver Oak Airport , Exhibit 5 , as the source of 

the complaint. There is also an affidavit of Greg Toran dated December 12, 

2003 which has as supporting documentation NWR UST Field Inspection Report 

which lists Ralph Hatley as the site operator , Exhibit 6 , and also a 

Department of Environmental Quality Memorandum dated November 30 , 2000 which 

lists Ralph Hatley as being the owner ' s representative, Exhibit 7 . All of 
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1 

2 
this was included in the Commission ' s own exhibit , but was ignored by the· 

3 
Administrative Law Judge and Susan Greco. Their intent is obvious and 

4 
arbitrary and capricious and is to deny the respondent to have a fair hearing. 

5 
A letter dated December 5 , 2000 from the Department of Environmental Quality 

6 
is even addressed to C.R. Gay and Ralph Hatley, Exhibit 8 . It is impossible 

7 
to assume that the Commission did not know and understand that Ralph Hatley 

8 
was acting on behalf of Cynthia Wescott. In the notice of noncompliance dated 

9 
January 28 , 2002 , Exhibit 9 , is addressed to C . R. Gay and Ralph Hatley and 

10 
starts out "Dear Mr. Hatley:" Again it is clear Mr. Hatley is intimately 

11 
involved in this enforcement action, yet the Administrative Law Judge did not 

12 
allow Mr. Hatley to present his case even though Mr. Hatley's name is all over 

13 
the documents relating to this administrative action . 

14 
A second notice of noncompliance dated March 14, 2002 also states "Dear 

15 
Mr. Hatley : " , Exhibit 10 . There is an enforcement timelines received February 

16 
6, 2002 which again has a statement where Ralph Hatley is mentioned as 

17 
contacting the Department about the decommissioning of the tank and is 

18 
referenced many times in the same document , Exhibit 11. There are emails 

19 
dated February 6 , 2002 , March 4, 2002 and March 8 , 2002 which all list Mr . 

20 ~~·\\'I~ 
Hatley as a principle actor in the enforcement action.~ To say he is not an 

21 
interested party and cannot be heard by the Administrative Law Judge is 

22 
nonsensical because he has the personal knowledge about this action. Exhibit 

23 
12 , is his statement dated September 5, 2002 which confirms his intimate 

24 
knowledge and actual actions-of course he is a partner in this business- what 

25 
else explains why he is so intimately involved in this administrative action. 
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" 

Included in this petition fo r rehearing and/or reconsideration are additional 

documents which reflect Ralph Hatley' s complete involvement in this . 

administrative action. 

SO in consideration of the former information, good cause is shown for a 

rehearing/reconsideration and petitioner looks forward to that reheari ng. 

ames F. Evans OSB #89045 
Attorney for Petitioners 
Cynthia (Gay) Wescott and Ralph Hatley 
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DEPARTMENT OF ENVIRONMENTAL QUALITY HEARINGS 

IMPORTANT INFORMATION FOR PREPARING FOR YOUR HEARING 

NOTICE OF CONTESTED CASE RIGHTS AND PROCEDURES 

Under ORS 183.413(2), you must be informed of the following: 

1. Law that applies. The hearing is a contested case and it will be conducted under ORS 
Chapter 183 and Oregon Administrative Rules of the Department of Environmental Quality, 
Chapters 137 and 340. 

2. · Rights to an attorney. You may represent yourself at the hearing, or be represented by an 
attorney or an authorized representative, such as a partner, officer, or an employee. If you are a 
company, corporation, organization or association, you must be represented by an attorney or an 
authorized representative. Prior to appearing on your behalf, an authorized representative must . 
provide a written statement of authorization. If you choose to represent yourself, but decide 
during the hearing that an attorney is necessary, you may request a recess. About half of the 
parties are not represented by an attorney. DEQ will be represented by an Assistant Attorney 
General or an Environmental Law Specialist. 

3. Administrative law judge. The person presiding at the hearing is known as the administrative 
law judge. The administrative law judge is an employee of the Office of Administrative Hearings 
under contract with the Environmental Quality Commission. The administrative law judge is not 
an employee, officer or representative of me agency. 

4. Appearance at hearing. If you withdraw your request for a hearing, notify either DEQ or the 
administrative law judge that you will not appear at the hearing, or fail to appear at the hearing, a 
final default order will be issued. This order will be issued only upon a prima facie case based 
on DEQ's file . No hearing will be conducted. 

5. Address change or change ofrepresentative. It is your responsibility to notify DEQ and the 
administrative law judge of any change in your address or a withdrawal or change of your 
representative. 

6. Interpreters. If you have a disability or do not speak English, the administrative law judge 
will arrange for an interpreter. DEQ will pay for the interpreter if (1) you require the interpreter 
due to a disability or (2) you file with the administrative law judge a written statement under oath 
that you are unable to speak English and you are unable to obtain an interpreter yourself. You 
must provide notice of your need for an interpreter at least 14 days before the hearing. 

7. Witnesses. All witnesses will be under oath or affirmation to tell the truth. All parties and 
the administrative law judge will have the opportunity to ask questions of all witnesses. · DEQ or 
the administrative law judge will issue subpoenas for witnesses on your behalf if you show that 
their testimony is relevant to the case and is reasonably needed to establish your position. You 
are not required to issue subpoenas for appearance of your own witnesses. If you are represented 
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by an attorney, your attorney may issue subpoenas. Payment of witness fees and mileage is your 
responsibility. 

8. Order of evidence. A hearing is similar to a court trial but less formal. The purpose of the 
hearing is to determine the facts and whether DEQ's action is appropriate. In most cases, DEQ 
will offer its evidence first in support of its action. You will then have an opportunity to present 
evidence to oppose DEQ's evidence. Finally, DEQ and you will have an opportunity to rebut 
any evidence. 

9. Burden of presenting evidence. \rhe party who proposes a fact or position has the burden of 
proving that fact or positiont You should be prepared to present evidence at the hearing which 
will support your position. ¥ ou may present physical, oral or written evidence, as well as your . 
own testimony. 

10. Admissible evidence. Only relevant evidence of a type relied upon by reasonably prudent 
persons in the condu-ct of their serious affairs will be considered. Hearsay evidence is not 
automatically excluded. Rather, the fact that it is hearsay generally affects how much the 
Commission will rely on it in reaching a decision. 

There are four kinds of evidence: 

a. Knowledge of DEQ and the administrative law judge. DEQ or the administrative law 
judge may take "official notice" of conclusions developed as a result of its knowledge in 
its specialized field. This includes notice of general, technical or scientific facts. You 
will be informed should DEQ or the administrative law judge take "official notice" of any 
fact and you will be given an opportunity to contest any such facts. 

b. Testimony of witnesses. Testimony of witnesses, including you, who have knowledge of 
facts may be received in evidence. 

c. Writings. Written documents including letters, maps, diagrams and other written 
materials may be received in evidence. 

d. Experiments, demonstrations and similar means used to prove a fact. The results of 
experiments and demonstrations may be received in evidence if they are reliable. 

11. Objections to evidence. Objections to the consideration of evidence must be made at the 
time the evidence is offered. Objections are generally made on one of the following grounds: 

\ a. The evidence is unreliable; 

b. The evidence is irrelevant or immaterial and has no tendency to prove or disprove any 
issue involved in the case; 

c. The evidence is unduly repetitious and duplicates evidence already received. 
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12. Continuances. There are normally no continuances granted at the end of the hearing for you 
to present additional testimony or other evidence. Please make sure you have all your evidence 
ready for the hearing. However, if you can show that the record should remain open for 
additional evidence, the administrative· law judge may grant you additional time to ·submit such 
evidence. 

13. Record. A record will be made of the entire proceeding to preserve the testimony and other 
evidence for appeal. This will be done by tape recorder. This tape and any exhibits received in 
the record will be the whole record of the hearing and the only evidence considered by the 
administrative law judge. A copy of the tape is available upon payment of a minimal amount, as 
established by DEQ. A transcript of the record will not normally be prepared, unless there is an 
appeal to the Court of Appeals. 

14. Proposed and Final Order. The administrative law judge has the authority to issue a 
proposed order based on the evidence at the hearing. The proposed order will become the final 
order of the Environmental Quality Commission if you do not petition the Commission for 
review within 30 days of service of the order. The date of service is the date the order is mailed 
to you, not the date that you receive it. The Department must receive your petition seeking 
review within 30 days. See OAR 340-011-0132. 

15. Appeal. If you are not satisfied with the decision of the Commission, you have 60 days from 
the date of service of the order, to appeal this decision to the Court of Appeals. See ORS 
183.480 et seq. 
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STATE OF OREGON, } 
County of --------------------------
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l certify that the within instrument was 
received for recording on _________________________ , 

at ------------ o'clock __ : __ ,M., and recorded in 
book/reel /volume No. ---------- on page ________ _ 
and/or as fee/file/instrument/microfilm /reception 
No. ___________ ,Records of this County. 

Witness my hand and seal of County affixed. 
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By ---------------------------------------, Deputy. 

KNOW ALL BY THESE PRESENTS that I, -------~::LtY_flLW ___ &_~-~---~~-~~I_"[ ________________________________ , 
h d . d d . d d b h d k . d · JR.A L P H A f-l A T Lt,'j ave ma e, constitute an appomte an y t ese presents o ma e, constitute an appomt _______ . ________ .._ ___________________ _ 
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giving and granting unto my attorney the full power and authority to do and perform each and every act and thing whatsoever 
requisite and necessary to be done, as fully, to all intents and purposes, as I might or could do if personally present, hereby ratifying 
and confirming all that my attorney lawfully does or causes to be done by virtue hereof. 

In construing this instrument, and where the context so requires, the singular includes the plural. 

DATED ._;l.__:-_J_J_: _\2._':l ____ ;---,:-.::.~--------------- . 
----~-~-wiizt:: _____________ _ 
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in dealing with the real property, may not receive any compensation that would require the agent to be l icensed under ORS 696 or other applicable law. 



Cynthia Rose Wescott 
29388 SE Heiple Road 

Eagle Creek, OR 97022 
(503) 630-5867 

fax # 503 630-5868 

2/17/04 

Via facsimile and regular mail 

(503) 945-5304 

Re: Cynthia Gay 
Case no. LQ/T-NWR-02-094 

Dear Judge Elmore: 

I have empowered Ralph A. Hatley with the power of attorney to act in my behalf in the 
above referenced case. He will be appearing at the February 18, 2004, 9 a.m. scheduled 
hearing with the instrument in hand. 

Ralph A. Hatley has been my partner since 1971 and remains so at this time. He has 
experience representing our interests in all issues with DEQ involving Shady 
Oaks/Beaver Oaks Airport, Tax Lot 600, and Tax Lot 603 since 1981. 

I will be available by telephone if there are any questions as to my intent regarding this 
matter. 

Sincerely, 

~~ 
Cynthia Rose Wescott 

Cc: Susan Greco via facsimile 503 229-6762 

EXHIBIT . 
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VICTOR ATIYEH 
OOVUWOfl 

Department of Environmental Quality 
I 
I 

522 S.W. ST AVENUE, BO~ 1760, PORTLAND. OREGON 97207 

! 
' 

Minutes of the Shady Oaks Airport Ad Hoc Noise Advisory Committee 
September 8, 1981 

Conuni ttee Members : John Hector (DEQ), Ralph Hatley (representative, Shady 
Oaks Airport) , Paul Burket (State Aeronautics Division) , 
Paul Lawson (Clackamas County Planning Division) , Linda 
Macpherson (LCD), Cary Linn (Citizen Representative), 
Terry Obteshka (DEQ) 

Others Present : Carol Edwards (Port of Portland) , Mr. & Mrs. Bob Furrow 
(concer'ned Citizens) 

Results of Meeting ! 
' i 

John Hector introdtjced all attending and explained the role of DEQ pursuant 
to OAR 340-35-045(5). Hector also informed the committee members that a 
representative of ~he Oregon Pilots Association, FAA, or.egon Aviation Advisory 
Corrani ttee and the Port of Portland were invited to attend and offer conunents 
at the request of Ralph Hatley. 

i 
Conuni ttee members \~ere informed that Mark Beisse , FAA, contacted Hector via 

I 
telephone because prior conunitments would prevent him from attending the 
meeting. A letter rated September 8, 1981 from Beisse was received by the 
DEQ on September 11?, 1981. A copy of this letter is attached . . 

I 
i 

Ralph Hatley brouglit to the conunittee ' s attention an error in DEQ's noise 
report. It stated jtha t the sampling site was loc ated approximately one mile 
South of Shady Oaks: Airport. Paul Lawson presented a Clackamas County plat 
map and it was the ~onsensus of the advisory committee that the report be 
amended to read "a isampli.ng site was located approximately one- half mile 
south" . ... ! 

i 
• Tery Obteshka presented the 1981 Shady Oaks Airport Noise Survey and discussed 

i ts results \vith thpse attending. The citizens residing in the vicinity of . 
the airport claimedi that the survey documented their concerns relative to noise 
emissions from airctaft operated from Shady Oaks Airport. Hatley questioned 
the DEQ whether a truck or other loud activities may have adulterated the 
sample results. He~tor informed Hatley it was possible, but the statistical 
noise levels appeared to rule out other extraneous noise sources . 

A lenghty discussion revealed that misunderstandings existed between the airport 
and the citizens in its environs. The citizens claimed that a particular 

EXHIBIT 
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Shady Oaks Airport i Ad 
I 

8 , 1981 I September 
Page 2 

I 

Hoc Noise Advisory Corrunittee 

aircraft (a Cessnail80) was responsible for most of the noise impacts . Hatley 
claimed that he op~rates a Cessna 180 with a variable-pitched proP' which may 
be louder than som~ other .similar aircraft, but it is stock from the manufacturer. 
He informed the coqunittee that aircraft are unlike other vehicles such as cars 
and motorcycles in i that one cannot alter exhaust systems, etc., to increase 
noise outputs. La\~son guesti~neu the reasons for the l arge disparities in 
noise emissions fr6m the various aircraft and volunteered to research the 

I 

matter and provide !further information to the advisory conunittee. 
! 

The citizens in th~ vicinity of the airport claimed that another reason for 
their irritation is the flight patterns employed by some of the pilots operating 
out of the Shady O~ks Airport. Hatley stated that flights have been departing 
to the south at the request of a neighbor located to the north. He also 
stated that anothet neighbor requested that aircraft be directed away from 
his house so flight patterns were adjusted accordingly. Hatley was queried 
why aircraft operations could no t be directed to the north to give residences 
located south of the airport some· relief from noise. Hatley stated if wind 
conditions permit, :flights could depart to the north . 

Hatley expressed a !willingness to work with the conunittee and the citizens 
in the airport env~rons to resolve this conflict. He agreed to try various 
operational procedJre changes to reduce noise impacts if they do not compromise 
flight safety. j 

I 
The meeting concluded 

I Batley agreed to tr.y 
I 
! 

with those in attendance agreeing to three recommendations. 
them and offered complete cooperati on . 

Hatley agreed to al'ter departure/approach flight patterns when wind conditions 
permit. He will in

1
struct all pilots to adhere to the flight paths selected 

to reduce impacts. I 
i 

pilots to distribute the noise over a larger ge_ographical 
located south of the airport some relief from aircraft 

Hatley will direct ~he 
area to give reside[ts 
noise. 

Paul Lawson agreed ·o provide information about noise emission levels from 
Cessna aircraft. D~Q will make sound level measurements for.: .. comparative purposes· 

Adjournment I 
I 

I 
The meeti_ng was adjburned at 3 :00 P.M. 

I 
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fu the Matter of: 
CYNTHIA GAY. 

BEFORE THE OREGON ENVIRONMENTAL 
QUALITY COMMISSION 

) 
) 

Case No. LQ/T-NWR-02-017 ) AFFIDAVIT 
) 
) 

STATE OF OREGON ) 
County of Multnomah ) 

I, Greg Toran, being duly sworn, depose and say that the following is true to the best of my 
knowledge: · 

1. That, I, Greg Toran, have been employed by the Oregon Department of 
Environmental Quality as an Environmental Specialist since October 1, 1998. 

2. That in the course of that employment, I conducted site inspections of 
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underground storage tanks and drafted letters and memorandums in relation to those inspections. 
3. That on or about November 14, 2000, I conducted a site inspection of an 

underground storage tank located at 29388 S.E. Heiple Road in Eagle Creek, Clackamas County, 
Oregon. 

4. During that site inspection, I took pictures of the land on which the underground 
storage tank was located. Additionally, during the site inspection, I noted that the underground 
storage tank was located in a field which was used as a landing strip for airplanes. 

5. During the site inspection, I was told by Respondent's representative that the 
underground storage tank was used to fuel airplanes. 

6. That on or about November 30, 2000, I drafted a memorandum setting forth my 
observations during the site inspection. 

7. That the attached aforementioned pictures and memorandum are true and exact 
copies of the originals thereto. 

Date: f-z A<.. b 

Sworn and subscribed before me this /Z 

SEAL 

~ Greg~ 
Department of Environmen\~· Quality 

day of December 2003 

1JJ.kilJ~ 
Notary Public fVofegon 
My Commission Expires 

EXHIBIT 
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NWR DST FIELD INSPECTION REPORT I 
. · Inspection Date: I\ L l '1 <-0 

I 

Site Name: '\S-eA---1cC- OA \c.. ~ (A '~&-T Total Time* 3. 0 k 
Site Address: ze-\ ~ ~ \\e '.,_ Jf' ~L )2 ~ *Include inspection, travel, paperwork 

j 

File/Facility No: l O[ 0 S::--
(both UST & UST Cleanup file #'s as.appropriate) 

DEQ Inspector: ~e. ~ - \ C,. I&., 

Others Onsite: f( A \ f ~ H ~ -t le_ ' ( 
/ s ~-1 e. op~s::· tor- t-or ~ 
c__: (include company name) 

Supervisor License No. : Exp. date ___ _ 
(npte the name of the license holder with **) 

Inspection Type 

Y--;N:s-Decommissioning 
Y-~1998 Compliance (full) 

Partial Compliance 
Y---N---Leak Detection 
Y---N---Financial Responsibility 
Y---N---Corrosion Protection 
Y---N-~-NA Spill & Overfill 

Y---N---Install-New 
Y---N--·-Upgrade-Retrofit 
Y---N--- Service Provider Audit 
Y---N---Cleanup 
Y---N---SWLA/Soil Treatment 
Y---N---Distributor Audit · 

Circle Y for ......... Yes = inspected & in compliance (Y for data entry) 
Circle N for. . . ." ..... No= inspected & NOT in compliance (N for data entry) 
Leave Blank for ............ Inspection not performed (no data entry necessary) 

Y---N---Complaint 
Y---N---WQ-New Permit 
Y---N---WQ-Exist Permit 

Photos Taken? Q).N (attach) Samples Taken? Y--@(attach re~ults) 
Notes . (use back of form as necessary) 
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State of Oregon 

Department of Environmental Quality Memorandum 

Date: November 30, 2000 
To: UST facility file 10905 

From: Greg Toran ODEQ/NWR 

Subject: Beaver Oaks UST status. 

Site inspection to discuss current status of single UST. Met onsite with Ralph Hatley (reported 
as being owners rep). Hatley appears to meet the definition of Permittee. Site is being operated 
as an airport, jump school. Hatley appears to be operating other business concerns at this 
location. Inspection in response to phone call from Hatley, following recent NON issued by the 
Department. 

Inspection to determine and discuss UST status and recent claim by Hatley of UST being farm 
tank. Property is .zoned as farm use only, confirmed with county. Hatley claims to be raising 
hay as a crop, to be given away and not sold. 

At the time of the inspection Hatley is most cooperative. Historic use of UST was for fueling 
small planes. At one time, fuel was ptimped out of UST into transport truck containing filtering 
system. UST has been out of use as a fuel storage tank for planes for approx. 3 years. UST 
currently contains some measure of product, product has been siphoned out from time to time for 
various reasons, unrelated to planes according to Hatley. Dispenser/pump has been removed for 
3 years according to Hatley. 

Current amount of product in UST is unknown. Ground water in area is shallow within UST · 
nest on a seasonal basis, according to Hatley. One drinking water well on the NE comer of the 
property. Other wells in the area. Hatley seems concerned with the possibility of impacts to the 
wells in the area and seems to have backed off from the initial claim of the UST being an 
unregulated farm tank. 

This UST is most certainly a regulated UST based on past use. Hatley seems agreeable in 
following Department direction to decommission the UST. I suggested the following: 

Remove all product and water in UST immediately. Verification of completion of this task by a 
third party in writing. This is to be followed by sampling of soil and if necessary water, per UST 
cleanup and compliance rules. Hatley to provide a written schedule for completion of this work 
within 3 weeks. Schedule to also include a target date for completion of the decommissioning. 
The Department to approve a later decommissioning date (next summer) provided that 

EXHIBIT 
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• . . .. 

Beaver Oaks UST status 
Page 2 

Hatley follow through with his plans for submittal of the schedule and completion of the UST 
pumping and sampling. Completion of the UST pumping and sampling and records submittal to 
be accomplished by the date noted in option 2 of the most recent NON. The date specified in the 
NON was 90 days from the date of the notice. So the due date for completion of this phase of the 
work would be the end of January, 2001. 

Mailing documentation to Hatley. This documentation to be a summery sheet that outlines these 
steps, UST closure requirements, forms for documenting closure, and a list of licensed 
supervisors. Hatley stated that he would be doing the decommissioning. I recommended he 
consult licensed service providers or supervisors. 
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regon 
john A. Kitzhabcr, M.D., Governor 

December 5, 2000 

Department of Environmental Quality 
Northwest Region 

2020 SW Fourth Avenue 
Suite 400 

Portland, OR 97201-4987 
. (503) 229-5263 Voice 

TTY (503) 229-5471 

C.R. GAY 
RALPH HATLEY 
29388 SE HEIPLE ROAD 
EAGLE CREEK OR 97022 

Mr. Hatley: 

Re: DEQ Facility # 10905 

Thank you for taking the time to meet with me concerning assessment and decommissioning of 
. the gasoline underground storage tank (UST) listed with the Department for this facility. The 

Department has issued a Notice of Noncompliance for failure to decommission this UST. 

The Department has agreed to modify the correction schedule as follows : 

Correction Schedule: 

By January 31 , 2001 , pump out all water and or product remaining in the UST. Submit a 
written third party verification of this work. 

By January 31, 2001, perform soil sampling and analysis as outlined in the Department's UST 
and UST Cleanup rules for decommissioning and submit verification of this work in writing. 
Include chain of custody documentation and laboratory data . Copies of the rules that describe 
sampling requirements are enclosed. 

Contact the Department within 24 hours if contamination is discovered. 

By January 31, 2001 , submit 30 day notice of intent to decommission to the Department. 

By January 31 , 2001, submit a written schedule for completion of the decommissioning. The 
decommissioning is to be completed by June 30, 2001 . 

UST fees will be due for 2001 for all UST' s not decommissioned before January 1, 2001. 

I have enclosed copies of the forms and documentation that we discussed to assist you in 
properly performing and documenting decommissioning. 

EXHIBIT 
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UST fac 10905 
December 5, '2000 
Page 2 

Thank you for your cooperation. If you have any questions regarding this matter, please 
contact me at 503-229-5496. 

Sincerely, 

___ , __ ,,_-.- ---·· 

-- -··~ 

---~-/ 
----Gr .'.foran 

UST Compliance Specialist 

enclosures 

cc: Stephanie Holmes-ODEQ/HQ 
Gregory Toran-ODEQ/NWR 
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regon 
John A. Kitzhaber, M.D., Governor 

Department of Environmental Quality 
Northwest Region 

2020 SW Fourth Avenue 
Suite 400 

Portland, OR 97201-4987 
(503) 229-5263 Voice 
TTY (503) 229-5471 CERTIFIED MAIL 

RETURN RECEIPT REQUESTED 

C.R. GAY 
RALPH HATLEY 
29388 SE HEIPLE ROAD 
EAGLE CREEK OREGON 97022 

Dear Mr. Hatley: 

January 28, 2002 

Re: UST - Clackamas County 
Beaver Oaks Airport 
Facility #10905 
NOTICE OF NONCOMPLIANCE 
NWR-UST-02-002 

The violations documented include violations of environmental regulations (Oregon Administrative 
Rules or OAR) and statutes (Oregon Revised Statutes or ORS). The OARs incorporate by reference 
regulations from the Code of Federal Regulations ( 40 CFR); for simplicity, federal regulations are 
cited where applicable. 

This Notice of Noncompliance (Notice) is issued in accordance with OAR 340-150-0166(4) for 
underground storage tank (UST) violations documented by the Oregon Department of 
Enviroillnental Quality (DEQ) at the Beaver Oaks Airport faciiity located at 29388 SE Heiple Road, 
Eagle Creek, Clackamas County, Oregon. 

The purpose of this Notice is to inform you of a violation that has been confirmed. Based upon your 
response, additional violations may be identified. You will be informed in a subsequent Notice if 
additional violations are identified 

Beaver Oaks Airport violated 40 CFR 280. 70( c ), Subpart G as amended by OAR 340-150-0003 by 
failing to permanently close substandard UST systems at the end of the 12 month temporary closure 
period. 

Based on historical site information, the Department understands that one out-of-service 
underground storage tanks exist on the property. The UST consists of a 1,000 (#BBGJH) gallon 
gaso"iine tank installed in June of 1985. The UST and associated piping do not meet the upgraded 
technical standards for leak detection, cathodic protection and spill/overfill protection. 

EXHIBIT 
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regon 
John A. Kitzhaber, M.D., Governor 

Department of Environmental Quality 
Northwest Region 

2020 SW Fourth Avenue 
Suite 400 

Portland, OR 97201-4987 
(503) 229-5263 Voice 
ITY (503) 229-5471 ' ,.CERTIFIED MAIL 

RETURN RECEIPT REQUESTED 

C.R.GAY 
RALPH HATLEY 
BEA VER OAKS AIRPORT 
29388 SE HEIPLE ROAD 
EAGLE CREEK OREGON 97022 

Dear Mr. Hatley: 

.iMarch 14, 2002 

Re: UST - Clackamas County 
Beaver Oaks Allport 
Facility #10905 
NOTICE OF NONCOMPLIANCE 
NWR.:UST-02-010 

The violations documented include violations of environmental regulations (Oregon Administrative 
Rules or OAR) and statutes (Oregon Revised Statutes or ORS). The OARs incorporate by reference . . 

regulations from the Code of Federal Regulations (40 CFR); for simplicity, federal regulations are 
cited where applicable. 

This Notice ofNoncompliarice (Notice) is issued in accordance with OAR 340-150-0166(4) for 
underground storage tank (UST) violations documented by the Oregon Department of 
Environmental Quality (DEQ) at the Beaver Oaks Airport facility located at 29388 SE Heiple Road, 
Eagle Creek, Oregon, Clackamas ·County. 

The purpose ofthis Notice is to inform you of violations that have been confirmed. Based upon 
your response, additional violations may be· identified. You will be informed in a subsequent Notice 
if additional violations are identified. 

VIOLATION NO. 1, CLASS II: 

VIOLATIONS 

Beaver Oaks Airport violated OAR 340-150-0166(3)(a-b) by 
failing to provide a written 30-day and· verbal 3-day notice to 
the Department before permanently ci~sing a regulated UST. 

EXHIBIT 
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To: DEQ ENFORCEMENT SECTION 
Enforcement Referral for UST/LUST Violations 

. OrECE~VrEJn 

lfll FEB 0 6 2002 !JI 
&c,;~) c I ~Jj 

Name of Violator: ·Bea vet Oaks Airport? OFi-iCE OF COMPLIANCE 
AND l?.NFOACEMENT 

County: 

Region: 

Attachments: 
x NON 
x Permit 
x Letters 
x Memos 

E-mail 

Clackamas 1..-0f.Q"t\RTMEMT OF EN\'lRONtAEITTAL QUALITY Facility ID Number: u~1 .J 

NWR Recommended Enforcement Action: MAO/CP 

D Location Maps D Witness Statements 
x Sample Results Other Agency Reports 
x Original Photos D Chain of Custody Form 
D Complaint Forms D UST Ranking System Forms 
x Inspection Reports 

CC: Site Assessment Section-NWR 

CLEARANCES: Herrington Rose f{,~;z{......_... Q 
Prepared by 

ciSJ~ f~. 
Manager 

(}~ !J1 t1)) ~ 
Administrator 

ENFORCEMENT SECTION USE ONLY 

Case Number: _L. Q j T- f<]l.J.)R._ - oz..~02·<P 

January 28, 2002 
Date 

Review By & Date: _?.~.C.f 'L/z.,,<fJ/oz_ 

Assigned to & Date: lt_lt=m 'Z,/tz.,g/ Ole 

Investigation Completion Date: _ l Z 'j $""" { ~_t__ . NON Date: _ _ 1 (J 'i L_0_2 __ 

Violation(s): ~-lvM~cfu ...... v__,_de"--'-"Ce"""'.tu=->C'\U~' 'i:> ..... S:.:..f Gb"6===>.-, -------------

Is this a cost recovery case? If yes, give billing number and name of cost recovery case 
if different from violator's name, above. 

The case will become Cost Recoverable if a release is detected during the 
decommissioning. 

00302 



i .· ... 

ENFORCEMENT TIMELINESS 

File Name: s-·er Oats Allport- G "'.'.::i ) c ; " ~ 
1. Initial Discovery/Inspection: 8/20/1999 

2. Investigation Completed: 12/5/2000 

'· r-h,_;c OF COMPLIANCE 
AND f NFOACEMENT 

'TM:::NT OF ENv1:.:ioNtAENTAL QUALJlY 

Failed attempts by the Department to obtain voluntary compliance from the Violator. 

3. Notice(s) of Noncompliance Sent: 

4. Referral Sent to Enforcement Section: 
(explain if the time between 2 & 4 exceeds 25 days) 

5. Assigned to Enforcement Staff: 

6. Referral Substantially Complete: I I 
(explain if there is a difference between 5 & 6) 

7. · Documents Sent for Review/Approval: I I 
(explain if the time between 6 & 7 exceeds 15 days) 

8. Documents Sent for Signature: I I 
(explain if the time between 7 & 8 exceeds 15 days) 

Timeliness Summary: 

Number of days from Completed Investigation to Director (items 2 to 8): 

Director's Expectation: 55 

Days Over/(Under) Director's Expectation: 

Numbers 1 through 4 completed by field staff, numbers 5 through 8 completed by Enforcement Section. 

EXHIBIT 
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.. 
INVESTIGATION DETAILS: 

I. Who is the responsible party? If the violator is a corporation list the registered agent's 
name and address . If the violator is an assumed business name list all parties of interest 
and their addresses. If the vj~lator is an individual give complete name and· address. 

No changes from prior referral. 

No business registry available at the Oregon Corporation Division-Business Registry 

The tank owner, property owner and permittee are listed as: 

Cindy Gay 
29388 SE Heiple Road 
Eagle Creek, Oregon 97022 

2. Describe the violation and how you found out about it. 

Most recent Notice of Noncompliance (NWR-UST02-0JO) issued after the Department . was 
informed by telephone on February 6, 2002, by Ralph Hatley that the UST was decommissioned in · 
year 2000 without providing notice or follow-up (Attachment A). · 

3. Describe tank ownership: who owns tank, which owns property, which is the permittee, 
etc. 

Remains as provided in earli~r enforcement referral on this site (LQ!t-NWR-02-026) and assigned 
to Susan Greco on February 28, 2002. 

4. Describe the dates, time and place of Department inspections and observations made 
during the inspections. Be specific. 

No changes since prior referral. 

5. List specific statutes, OARs and/or CFRs violated. 

340-150-0166 General Permit for Decommissioning a checklist and change-in-service report 
must be submitted to the Department within 30 days after tank closure as required by 40 CFR 
280. 71 {b) as modified by OAR 340-150-0003 (35 ), 

OAR 340-l 50-0J 66(3)(a-b) by failing to provide a written 30-day and verbal J-day notice to the 
Department before permanently closing a regulated UST. 

{b) Records of temporary or permanent closure and change-in-service, including records of the 
site assessment, must be maintained as required by 40 CFR 280. 74 and 280.34 {b)(5 ); 

340-150-0110 UST General Permit Compliance Fee 
Beginning March 1. 1989. the permittee must pav an annual underground storage tank general permit compliance 
fee 0($25 per tank per year. For calendar year J 994 and eve1y yecir thereafter the permittee must pay an annu1) 0 3 (} 4 



undergro~nd storage tank compliance fee of$3J per tank per year. except that (or calendar year 1998. permittees of 
tanks not in compliance with the 1998 technical standards must pay a permit fee of$60 per tank. (2) Effective 
December 23. 1998 the permittee must pay an annual underground storage tank general permit compliance fee of 
$35 per tank per year. except that (or calendar.year 1999. permittees of tanks not in compliance with the 1998 

technical standards must pay a general permit compliance fee of$60 per tank.and R~quireme1~ 

" ' 

6. List and briefly describe the evidence in support of the above violations. 

' 
Attachment B, telephone memo of Feb. 6, 2002. 
Attachment C, DEQ Invoice 

7. Did you interview the violator. Describe your interview and the violator's statements. Did 
the violator admit to the violations? 

On February 6, 2002, in response to the prior NON ((NWR-UST-02-002), Hatley said the tank 
was decommissioned and argued that the tank was unregulated. He said he removed the tank in 
2000 after receiving the Department letter December 5, 2000, stating terms he said he didn't 
agree to. 

8. Was the violator cooperative in correcting or trying to correct the violation? Explain. 

No, Hatley was argumentative and refused to agree that the UST was a regulated tank . . He 
exhibited an uncooperative stance. Greg Toran-NWR-UST Compliance Specialist provided me 
with an email from Hatley (Attachment D) that clearly indicates the UST is a regulated tank. 

9. Where did the violation occur? 

Beaver Oaks Airport 
29388 SE Heiple Road 
Eagle Creek, Oregon 

10. If you have reason to believe that an underground storage tank is leaking or the property is 
contaminated, please answer the following: 

A. Describe the evidence/documentation of the contamination. 

Unknown, Hatley would not comment on the decommissioning .. 

Hatley decommissioned the UST in spite of the Department after receiving the Department's letter 
of December 5, 2000, because he believed the corrective schedule was not what he agreed to. 

During the telephone conversation with Hatley on February 6, 2002, I inquired if soil samples 
were collected during the decommissioning. Hatley said "maybe". 

B. 

Unknown 

Were samples collected? If so, please describe the sample locations, sample 
results and chain-of-custody. Include a site diagram with this information on it. 

00305 



.· 
C. Describe the impact of the violations(s) including the amounts of materials 

involved, extent of contamination, toxicity of the materials, duration of the 
violations, vapor impacts (acrual and potential), presence of free product, 
groundwater contamination, off-site impacts, environmental and habitat damage. 
(or attach LUST ranking system if completed) . 

Groundwater is shallow in the area arid domestic water wells supply sole-source drinking water to 
the area. If a release by overfill spillage and/or a leaking tank occurred at the site, groundwater 
impacts would be immediate. Time is of the essence when groundwater is impacted. 

11 . Describe what activities you would like included in a Department Order or ECD Order. 

30-Day Change-in-Service Report, 
30-Day Decommissioning Report, 
Receipts of disposal for sludge, tanks. 
Laboratory Analytical test results. 
Closure Report 

Report the release to the DEQ with 24 hours of detection 
Mitigate any routes of exposure, 
Define the full magnitude and extent o{contamination 
Submit a cleanup report, complete with laboratory analytical results. 
12. Did the violator gain an economic benefit as a result of the violation? If yes, state how 
much and show in detail how you determined that amount. 

Yes the Violator saved the time and expense of notifying the DEQ of the tank removal and avoid 
submittal of closure records, The fate of the tank, piping and contents (sludgelrinsate) is 
unknown. If the Violator avoided these diSf!.OSal costs the fpllowing would be EB: {D , ' 0~ 
Tmik trlJJlSf!.011 ($125), tank disposa1($75), rinsate reclaim ($90), / ~ ~~ 

If conJamiruJtion renwval was avoided, or ignored EB ma,y exceed $I, 000, l!_al1icularly_ i[ ,-~ (56'D~ 
groundwater was impacted(> $10,000) / 

~ -
The Violator has not honored UST compliance fees ($105)(Attachment B). 

13. 

14. 

Not that we 're aware of 



15. Comments or additional information, which you believe, will help us in reviewing the 
case. 

Hatley explained that he runs a small newspaper and that this would make bad headlines for 
DEQ. I explained there are many UST owners that would appreciate the fact that all tank owners 
are held to equal standards. 
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GRECO Susan 

From: 
Sent: 
To: 
Cc: 
Subject: 

ROSE Herrington 
Wednesday, February 06, 2002 4:27 PM 
GRECO Susan 
PRICE Anne; MULLANE Neil; POLLOCK Andree; ROSE Herrington; TORAN Greg 
Beaver Oaks Airport enforcement referral update 

I . 

Our referred violation was for failure to close an out-of-service UST. 
That has changed. I spoke with RalpH Hatley this afternoon and he said he pulled (removed) the 
UST after DEQ failed to honor a request originating from the site inspection. Evidently he didn't 
agree with the written follow-up schedule and close the tank on his own conditions without providing 
notice or close documents. · 

I explained that he created additional violations and requested he submit a written response to the 
NON and provide all available record s, including soil sample results. He claimed that the UST was 
never a regulated UST and shouldn't have been permitted. I claimed otherwise and just asked him to 
respond ih writing. He said he owned a newspaper and that this wouldn 't look good for the agency . . 

The short of this is that additional, different violations have occurred at the facility, so please don't 
spend a lot of time on this until, if, we receive his written response. Either way, I'll be issuing 
additional violations. 

Thanks , 
Herrington 
X6242 

1 

EXHIBIT 
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GRECO Susan 

From: ROSE Herrington 
Sent: Monday, March 04, 2002 9:44 AM 
To: 
Cc: 
Subject: 

LEPPALUOTO Tina L; HOLMES Stephanie A. 
POLLOCK Andree; TORAN Greg; GRECO Susan 
RE: Fae #10905 - Beaver Oaks Airport 

' ' 

Stephanie, Your hunch regarding the regulatory status of this facility was right on. 
The UST operator (Hatley) decommissioned the tank out of spite after receiving a letter from the DEQ after an inspection 
conducted by Toran. This facility has been referred for formal enforcement measures. Hatley argued to me about the 
regulatory status of the tank. I concurred with Toran, the tank was regulated. NO records have been submitted regarding 
the tank decommissioning. Hatley owes UST permit fees . Please keep the tank active until we have an opportunity to 
bring this violator into compliance. 
Thanks, 
Herrington Rose 
X6242 

-----Original Message----­
From: LEPPALUOTO Tina L 
Sent: Monday, March 04, 2002 9:34 AM 
To: ROSE Herrington 
Cc: HOLMES Stephanie A. 
Subject: FW: Fae #10905 - Beaver Oaks Airport 

Herrington will give you the details on this one. Thanks Herrington! 

----Original Message----
From: HOLMES Stephanie A. 
Sent: Friday, March 01, 2002 11 :00 AM 
To: LEPPALUOTO Tina L 
Cc: GOMEZ Dawn; TORAN Greg , 
Subject: Fae #10905 - Beaver Oaks Airport 

I received an unpaid invoice from this abandoned tank site with the following statement: 'The tank has been 
removed and fuel is no longer stored for farming purposes on the property." The tank is registered as a 1000 
gallon tank. Please check to see if you received any documentation of the decommissioning. I'm also wondering 
if it is a regulated tank . I'll send you over a copy of the invoice for followup. Please let Dawn know how to 
proceed. Thanks! 

Stephanie 

1 003 11 



'GRECO Susan 

From: 
Sent: 
To: 
Cc: 
Subject: 

ROSE Herrington 
Friday, March 08, 2002 2:45 PM 
GRECO Susan 
POLLOCK Andree 
RE: Walter Balzan,o -. 

Balzano documents look good. 

Also, in regards to Beaver Oaks Airport referral from Feb/2002. If you'll recall Ralph Hatley told me that out of spite, he 
decommissioned the tank and refused to submit any records to demonstrate compliance. So, I just sent out a second 
NON with additional· violations and have a draft, updated referral coming your way. 

Thank you, 
Herrington Rose 

-----Original Message----­
From : GRECO Susan 
Sent: Thursday, March 07, 2002 4:08 PM 
To: ROSE Herrington; POLLOCK Andree; MULLANE Neil 
Subject: Walter Balzano 

Attached are the documents for the Walter Balzano case. Let me know if you have any suggestions etc. Thanks -
Susan 

<< File : balzano notice.doc >> << File: balzano letter.doc >> << File: balzano exhibit a.doc >> 

00312. 
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09 106/ .200 2 FRI 17:.t .~ FAX 50J "' <!0 171 J OSSELSON POTTER ROBERTS .. 

STATEMENT OF RALPH HATLEY 

SEPTEMBER S, ZOOZ 

In May, 2001 I operated a backhoe and removed the underground storage 
tank from the ground. The bottom of the tank was approximately 6 feet 
deep. The.re was no ground water in the excavation. There was no visible 
sign of contamination in the soil or any fuel odor. There were no holes in 
the tank. The surface corrosion was consistent over the entire surface of 
the tank. We had ceased to use the tank several years earlier and had 
pum'ped out all fuel out that could be reached from the pump inlet which is 
slightly above the bottom of the tank. At the time of tank removal I used 
a hose and pumped out the remaining liquid. There was approximately 1 5 
gallons of fuel that I put into 5 gallon cans and used in farm equipment on 
the property. There was about a pint of water at the lowest point of the 
tank. There was no sludge. The tank is still on the property, out of the 
ground, not in use and available for inspection. 

I took soil samples at each end of the tank about halfway down the 
tank side. Coffey Laboratories, inc. Tested the samples. The laboratory · 
test res,u1ts are attached. 

Because the tank is intact without holes it could not have leaked. 
The only other possibility for soil contamination would be from spillage 
during fjmng. I was on the property every time the tank was filled. There 
were not more than one or two occasions over the years when I may have 
been called away to the phone. On all the other occasions I was present 
and observed the filling. I never saw any overflow or spillage. If there 
had beef1 overflow it would have coated the surface of the tank at and 
below the fill opening and prevented rusting in that area. The surface . 
corrosion on the tank was the same in this area as on all other areas of 
the tank. 

Fr~ these facts I conclude that there was no leakage or spillage. 
Because there are no holes in the tank it was not necessary to take soil 
.samples .. at the .. bottom of the tank location. The . samples taken at the 
intermediate depth would have. revealed any contamination from overflow 
spillage. The samples show no contamination. 

EXHIBIT 

~ 005 / 009 
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September 27, 1991 

I ' 

Ofegon 
1 

DEPARTM ENT OF 

ENVIRONMENTAL 

RALPH & CINDY HATLEY QUALITY 
BEAVER OAKS AIRPORT ~~~~~~~-

29 388 S E HEIPLE RD 
EAGLE CREEK OR 97022 

Dear Ralph & Cindy Hatley : 

RE: Beaver Oaks Airport 
NWR-UST-91-233 
NOTICE OF NONCOMPLIANCE 

on September 12 , 1991, an inspection was conducted at your 
facility located at 29388 S.E . Heiple Road, Eagle Creek, Oregon. 
The purpose of the inspection was to determine your compliance 
with the Underground Storage Tank (UST) regulations. The 
inspection revealed that there· may be at least one UST at the 
site. The Department has no record of any permitted tanks at 
this facility. Failure to obtain a permit for a regulated tank 
is a violation of Oregon Administrative Rules {OAR) 340- 150- 020 
and 340-150-030 . 

On May 1, 1988, all regulated underground storage tank owners 
were required to submit permit applications prior to the 
installation, operation, bringing into operation, or 
decommissioning of an underground storage tank. This requirement 
applied to all owners of regulated tanks currently in operation; 
owners of regulated tanks that were taken out of operation 
between January 1, 1974, and May 1, 1988, and not permanently 
decommissioned in accordance with Section 340-150-130; and owners 
of regulated tanks that were taken out of operation before 
January 1 , 1974, but still contain a regulated substance . 

OAR 340-150-150 further states that after February 1, 1989, no 
person owning an underground storage tank shall deposit or cause 
to be deposited a regulated substance into that tank without 
first having applied for and received an operating permit issued 
by the department. 

r 
EXHIBIT 
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j~ 

- I 

j 

811 SW Six1-h Avenue 
Portland, OR 97204-1390 
(503) 229-5696 

0031 5 
DEQ-1 



\ 

Beaver Oaks Airport 
September 27, 1991 
Page 2 

'· 

In order for you to bring your underground storage tanks into 
compliance it will be necessary for you to apply for an 
underground storage tank permit within two {2} weeks upon receipt 
of this notice (the application packet was mailed to you last 
week) . Continued noncompliance may be cause for further 
enforcement action. 

Please notify me directly when the application has been submitted 
to our compliance section. If there is any additional 
information or facts about your particular situation that we 
should be aware of, please let me know . 

Your cooperation is appreciated. If you have any questions 
please call me at (503) 229-6020. 

cc: Enforcement Section, RO 
UST Compliance Section, HSW 

f9Ji3t}/~ 
Richard H. Wixom 
UST Compliance Specialist 
Northwest Region 
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I 

NWR UST FIELD INSPECTION REPORT I 
. Inspection Date: I\ L l 'i <-0 

I 

Site Name: 't$.-eA-..JcC- OA \c~ (A ,;fti-T Total Time* 3.. () k 
Site Address: c'\ ~ ~ \\e \_ lf' ~L 'f2 ~ *Include inspection, travel, paperwork 

• 

DEQ Inspector: G-re S!) . \ C\ Vh.. 

Others Onsite: fA \'f ~ µ~-t l<=-- ' / 
/ S~-1 ~ Ofc\'~-\-or ~ 

File/Facility No: l Ot 0 S:-
(both UST & UST Cleanup file #'s as appropriate) 

~ (include company name) 

Supervisor License No. : Exp. date ___ _ 
(note the name of the license holder with **) 

Inspection Type 

Y--;N:s-Decornrnissioning 
Y-<di)-1998 Compliance (full) 

Partial Compliance 
Y---N---Leak Detection 
Y---N---Financial Responsibility 
Y---N---Corrosion Protection 

· Y---N---NA Spill & Overfill 

Y---N---Install-New 
Y---N--·-Upgrade-Retrofit 
Y---N--- Service Provider Audit 
Y---N---Cleanup 
Y---N---SWLA/Soil Treatment 
Y---N---Distributor Audit · 

Circle Y for ......... Yes= inspected & in compliance (Y for data entry) 
Circle N for. ... . .... No= inspected & NOT in compliance (N for data entry) 
Leave Blank for. .......... .Inspection not performed (no data entry necessary) 

Y---N---Complaint · 
Y---N---WQ-New Permit .. 
Y---N---WQ-Exist Permit 

Photos Taken? c:i2.N (attach) Samples Taken? Y--@(attach results) 
=========================--==--================================== 

Notes . (use back of form as necessary) 

0,/ \»4-\-e.C- l.\C.' \ S.. CV) & \ +e. i \ "" firg_ A _ . Ov\e U ~ T C v"'t ..\4 ~ _, ~ 
;;;; I 

~ V\ <.f-ue \ ~ ":J ~~A- ~ 1 \? l t\vt <2_ ' ·v ~ s ±red-I--\ s ru:± 1- ~0 c_ l~ 

EXHIBIT 
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' 

UST CLEANUP TELEPHONE USE REPORT 

CALL ~-: ~ 1#--1171 DATE; :z_, 6 ~6~ 

WITH : fs:e:,.1 -·e-CJc.Jt:s TIME: _/~~~:::i~.0~---
' ' 

TELEPHONE NO: (Q2~) bc?:t:) - )/fl)? . 

FILE NO: 

SUMMARY OF CALL 

·J. . •t 
hQ ·Vi 1C. On 

StaffSignature 

EXHIBIT 
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reg on 
Theodore R. Kulon~. GovemoT 

Jossetsan, Puttar &·~amnent of Environmental Quality 
811 SW Sixth Avenu~ 

P-~land, OR 97204-1390 
503-229-5696 

ITY 503-229-6993 

Aprit 17, 2003 

Lawrence R. Derr 
J osseJson, Potter & Roberts 
425/S.W. 10th Avenue 
Portland OR 97209 

Dear Mr. Derr; 

RE: Notice of Violation, Department Order and 
Assessment" of Civil Penalty 
Cynthia Gay 
Case no. ::i,Q/T-NWR-02-094 

I 

The purpose of this Jetter is to inform you of the status of the above referenced Notice 
and Order pending against your client for violations related to an underground storage 
tank located at 29388 S.E. Heiple Road in Eagle Ci~ Oiegon: Wfen we last spoke in 
late February, you informed me that your client, Mr. Hatley, intended to collect the 
requirecitwg:-soiJsampte~inonier for the Department and your client to reach a possible 
settlement of the civil pena~ty.-

The Departm~t appreciates tfie fact that, as you stated in your February 281
h Jetter. that 

Mr. Hatrey lntend.ed.tu w.&t until the-water table at. the. property l~~d to collect the soil 
samples. It has been nearly a year since the Department issued the Notice and Order. As 
such, the-Department needs to-move forward with finalizing the-s~e. In order for the 
Department to consider any reductions in the civil penalty assessed, the soil samples must 
be collected and tlie results submitted to- the Department prior to May 16, 2003. 
Additionally, evidence of proper disposal of the underground storage ian1c: also needs to 
be submitted by that date. If the Department does- not receive thinfopwnentation prior to 
that date, the Department will schedule the pending Notice and Order for a contested case 
hearing: · If you have any questions· about theseJ"equirement-s~ piease feel free to contact 
IJ\y at (503) 229-5152. 

r~I w,;4 
~eco 

Environmental L· 

cc: Andree Pollock, NWR., DEQ 
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regon 
Theodore R. Kul~:mgoski, Governor 

Department of Environmental Quality 
811 SW Sixth Avenue 

Portland, OR 97204-1390 
503,.229-5696 

ITY 503-229-6993 

February 18, 2004 

Cynthia (Gay) Wescott 
29388 S.E. Heiple Road 
Eagle Creek OR 97022 

Re: Final Order 
No. LQ/T-NWR-02-094 

The enclosed Final Order has been entered against you in the above referenced case. 
. \ 

I 

If the civil penalty remains unpaid for more than ten (10) days from the date of this letter, we will 
file the Final Order with any County Clerk in Oregon.- This will result in a lien being placed on 
any real property you may own in any county. You will not be able to clear title of your property 
ill a sale without paying your debt plus interest_ to this Department. We will also ask the 
Department of Revenue to pursue collection of the penalty. 

Please promptly send a check or money order in the amount of $6,072 and made payable to 
"Oregon State Treasurer" to: DEQ - Business Office, 811 SW 6th Avenue, Portland, Oregon 
97204. 

If you have any questions about this Final Order, please call Deborah Nesbit, Office of 
Compliance and Enforcement, at (503) 229-5340. 

Enclosure 
cc: Greg Toran, NWR, DEQ 

LQ Division, DEQ 

Sincerely, 

Lc//AJ6, 
Susan M. Greco 
Environmental L 

00322 
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BEFORE THE ENVIRONMENTAL QUALITY COMMISSION 

OF THE STATE OF OREGON 

IN THE MATTER OF: 
CYNTIITA GAY 

Respondent 

) 
) 
) 
) 

NO. LQ/T-NWR-02-094 
FINDINGS OFF ACT, 
CONCLUSIONS OF LAW, 
AND FINAL ORDER 

8 TIIlS MATTER came before the Director of the Department of Environmental Quality 

9 (Department or DEQ) acting on behalf of the Environmental Quality Commission (Commission) 

10 pursuant to Oregon Administrative Rules (OAR) 340-011-0535, on the Motion of the Office of 

11 Compliance and Enforcement of the DEQ. Having considered the Motion, records, and files in 

12 this case, and being fully cognizant of the contents thereof, on behalf of the Commission, I 

13 hereby make the following Findings of Fact, Conclusions of Law, and Final Order. 

14 FINDINGS OF FACT AND CONCLUSIONS OF LAW 

15 By Notice of Violation, Department Order and Assessment of Civil Penalty (Notice and 

16 Order) dated June 25, 2002, from the Director of the DEQ to Respondent, Cynthia Gay, a civil 

17 penalty in the amount of$6,072 was assessed for one or more violations specified therein. On 

18 July 15, 2002, Respondent filed a timely Request for Hearing and Answer with the Department. 

19 A contested case hearing was scheduled for February 18, 2004, notice of which was provided to 

20 Respondent on January 14, 2003. Respondent sent another person to appear on her behalf. Per 

21 OAR 137-003-0550, a natural person must be represented by either themselves or an attorney. 

22 As such, Respondent failed to appear at the hearing and has defaulted. In light of Respondent's 

23 default, pursuant to OAR 340-011-0535, I find that all the matters alleged in the Notice and 

24 Order are true and adopt them as Findings of Fact and Conclusions of Law. 

25 FINAL ORDER 

26 IT IS HEREBY ORDERED that Respondent pay the Department the $6,072 civil penalty 

27 plus interest pursuant to Oregon Revised Statute (ORS) 82.010, from the date this Final Order is 

Page I FINDINGS OF FACT, CONCLUSIONS OF LAW, AND FINAL ORDER 
(CASE NO. LQ!f-NWR-02-094) noJ2J 



. . , 

1 signed below until paid; and that if the civil penalty remains unpaid for more than ten (10) days, 

2 this Final Order may be filed with each County Clerk and execution shall issue therefor. 

3 Additionally, the Compliance Order as set forth in Section V of the Notice and Order is now final 

4 and in effect. 

5 Pursuant to ORS 183 .480 and 183 .482, appeal of this Order may be initiated by filing a 

6 petition for judicial review with the Oregon Court of Appeals within 60 days of this date. 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

YtB/o1 
Date . Price, Administrator 

Office of Compliance and Enforcement 
Department of Environmental Quality 
Pursuant to OAR 340-011-0505 

Page 2 FINDINGS OF FACT, CONCLUSIONS OF LAW, AND FINAL ORDER 
(CASE NO. LQff-NWR-02-094) 
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James F. Evans 
Attorney at Law 

805 Liberty Street N.E. #3 
Salem, Oregon 97301 

503-391-7101 

April 21, 2004 

Anne Price, Administrator 
Office of Compliance and Enforcement 
Department of Environmental Quality 
81 1 S.W. Sixth Ave. 10111 Floor 
Portland, OR 97204 

RE: Case No. : LQ/T-NWK-02-094 
Transcript of the hearing on February 18, 2004 

Dear Ms. Price: 

Please find enclosed the transcript of the hearing on February 18, 2004. 

L . S\...e\\ f K. f'-.A LJ -v,).,f v -e_ 

(_. \R_ " \ ~" \-\ ~ ~ \-e'/ 
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1 

2 

3 

4 In the Matter of 

5 DEPARTMENT OF ENVIRONMENTAL QUALITY, 

6 Plaintiff, 

7 v. 

8 CYNTHIA WESCOTT, 

9 Defendant . 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

2 2 

23 

2 4 

25 

TRANSCRIPT OF PROCEEDINGS 

Transcribed by: 
Robin Curl 

Court Transcriber 
P . 0. Box 5966 
Salem, OR 97304 

(503)585-7252 
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1 

2 

Colloquy 2 

3 (Whereupon, the following proceedings were had, to - wit:) 

4 

5 ALJ: We are on the record and being 

6 recorded in the matter of the Department of Environmental 

7 Quality and Cynthia Wescott. I am Steven Elmore. I'm 

8 the administrative law judge with the Office of 

9 Administrative Hearings of the State of Oregon . That is 

10 an agency independent of the Department of Environmental 

11 Quality. The issues for hearing today are whether the 

12 respondent violated the administrative rule by failing to 

13 decommission an underground storage tank, whether the 

14 respondent violated the administrative rule by failing to 

15 provide both 30 day and three working day notices to the 

16 Department before beginning permanent closure of an 

17 underground storage tank, whether the respondent violated 

18 the administrative rule by failing to submit completed 

19 decommissioning checklists within 30 days of permanent 

20 closure of an underground storage tank, and whether the 

21 respondent violated administrative rule by allowing 

22 decommissioning of an underground storage tank by a 

23 person not licensed by the Department. Ms. Wescott 

24 apparently is not here today and the preliminary issue 

25 before we get to anything else in this hearing, if we get 

00329 



Colloquy 3 

1 to anything else in this hearing, is where is Ms. Wescott 

2 

3 

and, sir, you are here purporting to represent her? 

MR. HATLEY: Ralph Hatley. That 

4 correct, sir. 

is 

5 ALJ: Okay. Let me ask you to spell that, 

6 please . R-a-1-p-h? 

7 

8 

9 

MR. HATLEY: That is correct. 

ALJ: Okay. And last name? 

MR. HATLEY: H- a - t-1-e-y. 

10 ALJ: H-a-t-1-e- y. Can you tell me what 

11 your relationship to Ms. Wescott is. 

12 MR. HATLEY: Cindy and I are partners and 

13 have been for 30 plus years. 

14 ALJ: Business partners or --

15 MR. HATLEY: We're life partners. 

16 ALJ: Emotional partners? Okay. 

17 MR. HATLEY: Business partners. 

18 ALJ: And where is Ms. Wescott today, Mr. 

19 Hatley? 

20 MR. HATLEY: She is at 29388 Southeast 

21 Hipole (phonetic) Road. 

22 ALJ: Do you know why she's not here? 

23 MR. HATLEY: Yes. Because I am here 

24 representing our interests as partners. 

25 ALJ: Are you -- the State, I believe, 

OD330 



Colloquy 4 

1 initiated this action against Ms. Wescott singly. Do you 

2 and she operate a business partnership and file business 

3 partnership returns? 

4 MR. HATLEY: We own property together, we 

5 file our taxes together, we have been together for over 

6 34 years. 

7 ALJ: You file a business partnership 

8 return? 

9 MR . HATLEY: The business is in her name. 

10 I am an officer in the corporation. 

11 ALJ: What corporation? 

12 MR . HATLEY: Well, let's see, we have a 

13 number of corporations, and she is officers in my 

14 corporations and I'm officers in her corporations. 

15 ALJ: Okay. I guess I better go to Ms. 

16 Wescott at this point and hear what the State's position 

17 is regarding who the respondent is. The State obviously 

18 has made just Ms. Wescott the respondent and no corporate 

19 entities or partnerships or other people are named. 

20 MS. GRECO: That's correct. 

21 ALJ: Can you tell me about that. 

22 MS. GRECO: It's just we originally just 

23 named Ms. Wescott because she's the property owner and 

24 was also listed as the permittee of the underground 

25 storage tank. It was not listed under any corporate 

I 
\ 
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Colloquy 5 

1 names. 

2 ALJ: She is the only listed property 

3 owner? 

4 MS. GRECO: Correct. 

5 ALJ: And the only listed permittee? 

6 MS. GRECO: Yes. Only the tank owner and 

7 the permittee has a legal responsibility to do the 

8 decommissioning and any attending things associated with 

9 that. 

10 ALJ: Mr . Hatley, are you listed on the 

11 title? 

12 MR. HATLEY: I would make an of fer of 

13 proof, Your Honor. At the onset of this association with 

14 the DEQ, I have in my hand a copy of a letter that they 

15 sent to us acknowledging my position . 

16 ALJ: My question, sir, is are you one of 

17 the property owners of the subject property? 

18 MR. HATLEY: Yes . 

19 ALJ: And are you listed at the registrar's 

20 off ice as an owner? 

21 MR . HATLEY: The property is in Cynthia's 

22 name. 

23 ALJ: You're not on the title? 

24 MR. HATLEY: It's not in my name. No. 

25 ALJ: You have no legal obligation on the 

I 
I 

' 
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Colloquy 6 

1 property so far as you know other than any agreements you 

2 have with --

3 MR . HATLEY: We have our partnership 

4 agreements. I have a power of attorney that I want to 

5 submit to you as an offer of proof . 

6 ALJ: But you're not a property owner in 

7 the eyes of the county or the state? 

8 MR . HATLEY: Well , let's see. Since 1978, 

9 I have been a partner in all of the litigation that has 

10 been evolving around this property . Clackamas County v . 

11 Gay, Case No. 78 - 4-272 . 

12 ALJ: Okay, sir. Again, my question is, 

13 are you listed as a property owner? Does the county 

14 taxing authority treat you as an owner on the property? 

15 MR. HATLEY: My name is not on t he title. 

16 MS. GRECO: If you want, I actually have a 

17 copy of the printout from Clackamas County that shows 

18 this. 

19 ALJ: Okay. But he said he's not on the 

20 title. 

21 MS. GRECO: Yes. And this was actually 

22 

23 

24 

Exhibit C to my motion . 

ALJ : Ms. 

administrative rules or 

Greco, 

statutes 

are there 

related to 

any 

the 

25 Department of Environmental Quality regarding authorized 

00333 



Colloquy 7 

1 representatives differ any from t he Oregon Administrative 

Rules in contested case hearings for authorized 

representatives? 

2 

3 

4 MS. GRECO: Not in terms of natural 

5 persons. 

6 ALJ: Mr. Hatley, do you have any citations 

7 of authority for the right to represent an individual in 

8 a DEQ hearing? 

9 MR . HATLEY: Under ORS 183.413(2), and it 

10 says, you may represent yourself at the hearing or be 

11 represented by an attorney or an authorized 

12 representative such as a partner, officer or employee. 

13 I am an authorized representative and a partner and 25 

14 years of litigation confirms this, and I can cite you 

15 case after case. I have brought a ton of evidence here 

16 that would be very repetitive that we can prove -- use 

17 the term beyond a reasonable doubt --

18 ALJ: Okay. Mr. Hatley 

19 MR. HATLEY: -- my position. 

2 0 ALJ: This is not a criminal case of beyond 

21 a reasonable doubt. 

22 MR. HATLEY: I understand that . 

23 ALJ: This is an administrative proceeding 

24 regarding a fairly narrow issue, regarding an underground 

25 storage tank as regulated by the State of Oregon through 



Colloquy 8 

1 its Department of Environmental Quality. An authorized 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

representative is defined by the administrative rules in 

the contested case provisions of Oregon law to be the 

representative of a partnership or a corporation that is 

in essence part of the unit. In this case, the State has 

brought this against the property owner and only the 

property owner, and so you don' t have authority to 

represent Ms. Wescott in this proceeding. 

MR. HATLEY: Once again, I offered my proof 

that I have represented this issue and this property in 

front of DEQ 

ALJ: Mr. Hatley, it's not whether you 

represented --

MR. HATLEY: since 1981. 

ALJ: Okay. The issue is whether you are 

a property owner of the subject property here, and you've 

told me that you're not. 

MR. HATLEY: I do not own the property with 

my name on the property. However, we have it in our 

wi ll s, we have it in all of our business, all of our 

personal relationships and all of our --

ALJ: If you're not on the property list, 

I d on't h a ve any authority to allow you to represent her . 

Ms. Greco, the State, believe in the se proceedings as the 

authority to issue the default order. 

v03J5 
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Colloquy 9 

MS. GRECO: Yes. 

ALJ: Does the State need to put on any 

proof or does the State rest on its record? 

MS. GRECO: We rest on the record. So it's 

actually done by us. 

ALJ: Okay. I don't have anything else . 

Ms. Greco, anything else from the State? 

MS. GRECO: No . 

ALJ: Anything else for the State? 

MS . GRECO: No. 

ALJ : Mr. Hatley, I know that you're not 

happy about the outcome because you expected to represent 

Ms. Wescott in this case, and there are cases in the 

administrative arena, of course a variety of different 

ones, where lay people can represent individuals, often 

in welfare type cases and that sort of thing where 

someone has a right to speak for someone else . In this 

case, you don't have the right under law to speak for Ms. 

Wescott, so the State will issue a default order in this 

case that will include the appeal rights and of course 

that issue is preserved should you or Ms. Wescott want to 

pursue it on appeal . 

MR. HATLEY : Well, Your Honor, this is an 

indication of the obstacles that we have faced in the 

last 25 years in dealing with this organization and 



Colloquy 10 

1 they've been very arbitrary, they have been capricious in 

2 their pursuance --

3 ALJ: Mr . Wescott (sic), it's not the 

4 organization, it's the administrative law judge that's 

5 making this ruling. It's not an arbitrary ruling, sir. 

6 It is the law. I am not at liberty to ignore the law. 

7 I have to do what the law tells me that I have to do. 

8 MR . HATLEY : And my power of attorney has 

9 no effect in this case? 

10 ALJ: That's correct, sir. Power of 

11 attorney does not - -

12 MR. HATLEY: That's your ruling? 

13 ALJ: Yes, sir. Power of attorney -- to 

14 make it clear, power of attorney does not give you the 

15 authority to represent a person in a contested case 

16 proceeding where the provisions of the contested case 

17 rules apply unless those specific rules - - or rules of 

18 the Department of Environmental Quality, i n this case the 

19 initiating agency give you greater rights to 

20 representation than the contested case rules do. In this 

21 case I have no evidence that they do . 

22 -MR. HATLEY: There's no evidence in the 

23 past history and testimony tha t we have no grandfathered 

24 rights in here. 

25 ALJ: That's correct, sir. 



Colloquy 11 

1 MR . HATLEY: We have no rights then, I 

2 understand. 

3 ALJ: You have no grandfathered rights for 

4 anything that's happened in the past. What I have to 

5 look at is the law as it exists at the time of this 

6 proceeding. 

7 MR . HATLEY: Do we have time to ask for a 

8 recess to 'call for counsel to represent? 

9 ALJ: Sir, that's something that could have 

10 been brought up earlier. At this late date, no, sir . 

11 This matter has been pending for some months now. You 

12 still have the right to seek counsel to represent her on 

13 any subsequent proceedings, exceptions to the 

14 Department's final order or appeal of the Department's 

15 final order. You have the right to seek counsel then, 

16 but at this date, we' re sit ting here ready to go . I 

17 don't have the respondent and I don't have an attorney . 

18 Ms. Wescott will get a copy of the Department's order in 

19 the mail and you might just pass on to her that she does 

20 have that right to file exceptions to the Department's 

21 final order. She then has the right to appeal to the 

22 appellate courts. 

23 MR. HATLEY: And we shall appeal. We shall 

24 appeal. 

25 ALJ: All right, sir. Okay . And that will 
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1 close the record. It's now 9: 29. 

2 

3 

4 

5 

6 

7 
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10 

11 

12 
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14 

15 
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17 

18 

19 

20 
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23 

2 4 

25 

(Concluded) 

Colloquy 12 
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Certificate 13 

I, Robin Curl, do hereby certify that I am a court 

transcriber in and for the State of Oregon. 

I further certify that the proceedings were tape 

recorded and supplied to me, and thereafter reduced to 

typewriting by me, and that the foregoing is an accurate 

and complete transcript to the best of my ability of such 

tape recorded proceedings. 

IN WITNESS WHEREOF, I have hereunto set my hand in 

the City of Salem, County of Marion, State of Oregon, 

this 10th day of April, 2004. 

Robin Curl v 

Court Transcriber 

' · 
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FROM WESTERN PARACHUTE SALE,., FAX NO. 503 630-5868 Feb. 17 2004 04:38Pt1 Pl 

Via facsimile and regular mail 

(503) 945-5304 
Judge Stephen Elmore 

Cynthia Rose Wescott 
29388 SE Heiple Road 

Eagle Creek, OR 97022 
(503) 630-5867 

fax# 503 630-5868 

2/17/04 

Office of Administrative Hearings 
1905 Lana A venue N .E. 
Salem, OR 97314 

Re: Cynthia Gay 
Case no. LQ/T-NWR-02-094 

Dear Judge Elmore: 

I have empowered Ralph A. Hatley with the power of attorney to act in my behalf in the 
above referenced case. He will be appearing at the February 18, 2004, 9 a.m. scheduled 
hearing with the instrument in hand. 

Ralph A. Hatley has been my partner since 1971 and remains so at this time. He has 
experience representing our interests in all issues with DEQ involving Shady 
Oaks/Beaver Oaks Airport, Tax Lot 600, and Tax Lot 603 since 1981. 

I will be available by telephone if there are any questions as to my intent regarding this 
matter. 

Cc: Susan Greco via facsimile 503 229-6762 

00343 



PEB. -18' 04 (WED ) 07: 40 OPP I CE OF ADM IN. HEARINGS TEL:503 945 530 4 P. 001 

FROM : WESTERN P~RACHUT~ ·SALES FAX NO. : 503 630-5Bb8 Feb. 17 20[';;4 02: 48Pf"I Pl 

Via facsimile and regular mail 

(S03) 94S-S304 
Judge Stephen Elmore 

Cynthia Rose Wescott 
2~n88 SE Heiple Road 

Eagle Creek, OR 97022 
(S03) 630-5867 

fax# 503 630-5868 

2117/04 

Office of Adrninistrarive Hearings 
1905 La11a Avenue N.E. 
Salem, OR 97314 

Re: Cynt'hia Ga:y 
Case no. LQ!r-NWR-02-094 

D~ar Judge Elmore: 

RECEIVED 

FEB 1 i 2004 

by Office or 
Administrative H,11rlnp 

I have empowered Rolph A. Hatley with the power of anomey to act in my behalf in the 
above referenced case. He will be appearing at the February 18. 2004, 9 a.m. scheduled 
h~aring with the instrument in hand. 

' 
Ralph A. Hatley has been my partner since 197 l and remains so at this rime. He has 
experienc(? representing our interests in all issues with DEQ involving Shady 
Oaks/Beaver Oaks Airport, T~ Lot 600, and Tax Lot 603 since 1981. 

I will be available by telephone ifthere are any questions as to my 1ntent regarding this 
matter. 

Cc: Susan Greco via facsimile 503 229-6762 

if.a:.,,.£; rtr ,;J 1J~1( ,fPTd_ ~~ ~ 5c.tf€1Jlll/W 

1-/vffLrtJGr fN c.fJcn<_--r~r:fJ . _ a~ ~118' /eif 
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BEFORE THE OFFICE OF ADMINISTRATIVE HEARINGS 
STATE OF OREGON 

for the 
DEPARTMENT OF ENVIRONMENT AL QUALITY 

In the Matter of the 
Proposed Assessment of Civil Penalty 

Cynthia Wescott, formerly Cynthia Gay, 
Respondent 

) 
) 
) 
) 
) 

ORDER ON RESPONDENT'S 
REQUEST FOR SUBPOENA 

OAH Case No. 111013 
Dept. Case No. LQ/T-NWR-02-094 

By letter received at the Office of Administrative Hearings February 10, 2004, the 
Respondent requested that DEQ employees Herrington Rose, Andree Pollock, Greg Toran, and 
Jack Whalen be subpoenaed to the hearing in this case scheduled for February 18, 2004. The 
request includes no "showing of general relevance and reasonable scope of the evidence sought," 
as required by the provisions of OAR 137-003-0585. The request therefore must be denied. 

Because the hearing now is barely one week away, no further subpoena or discovery 
requests will be entertained in this matter. All other issues will be addressed at the hearing. 

ORDER 

The Respondent's request for subpoenas is denied. 

RECEIV D 
FEB 1 3 2004 

\. . .. 0 0 J 4 r: fHt O~f ICE OF 
· 0 ~DMINISTRATIVE HEARINGS 



CERTIFICATE OF SERVICE 

I certify that on February 12, 2004, I served the attached Order on Respondent's Request for 

Subpoena by mailing certified and/or first class mail, in a sealed envelope, with first class 

postage prepaid, a copy thereof addressed as follows : 

CYNTHIA WESCOTT 
29388 SE HEIPLE RD 
EAGLE CREEK OR 97022 

BY FIRST CLASS MAIL AND CERTIFIED MAIL 
BY CERTIFIED MAIL RECEIPT# 70011940 0000 1117 7238 

SUSAN GRECO 
OREGONDEQ 
OFFICE OF COMPLIANCE AND ENFORCEMENT 
811SW6TH AVE 
PORTLAND OR 97204 

BY FIRST CLASS MAIL 

Ann Redding, Administrative Sp~cia~ist 
Office of Administrative Hearings __) 
Transportation Hearings Division 
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FEB-13-2004 11:34 P. 01/01 

I 

Oregon Deparhuent of Environment"-1 Quality 
811 SW S*'th Avenue 

Portland, OR/ 97204-1390 
Sb3-229·~696 

TTY sp3-229-6993 

Theodore R. Kulongn~ki, Governor 

February 12, 2004 

Via fax (503) 945~5305 
Judge Stephen Elmore 
Office of Administrative Hearings 
1905 Lana Avenue N.E. 
Salem OR 97314 

RE: Case no. LQ/T-NWR·02-094 

Dear Judge Elmore: 

I am in receipt of Ms. Wescott's letter of this afternoon requesting subpoenas for 
Herrington Rose, Andree Pollock, Greg Toran and Jack Whalen. As I jnfonned Ms. 
Wesi;;ott this aftemoon1 Mr. Rose and Mr. Toran will be present at the hearing, as such 
subpoenas for their appearance is not necessary. Mr. Whalen is no longer employed by 
the Department. 

In regards to the request for subpoenas for Mi-. Whalen and Mr. Pollock, the Department i 
would argue that these requests be denied. Ms Wescott's request for a subpoena is i 
untimely under Oregon Administrative Rule 340-011-0555, a copy ofwhieh is enclosed. i 

This rule requires that service of subpoenas for the attendance of a witness be served at · 
least 7 days prior to the hearing. Ms. Wescott, at this pojnt, would not be able to comply : 
with this requirement. 

Additionally, the Department would argue that any testimony that Mr. Pollock ~ould 
provide in this matter would be unduly repetitious and, as such, unnecessary. Mr. 
Pollock is employed as the manager of the Department's Underground Storage Tank 
program in our Northwest Region office. Mr. Pollock has no independent lmowledge of 1 

any of the facts in this matter, instead his knowledge has been derived from his . 
employees, specifically~ Mr. Rose and Mr. Toran. Any testimony by Mr. Pollock would ; 
merely be a repetition of the testimony provided by Mr. Rose and Mr. Toran. 

I 

I will be out of the office starting Friday February 13th until Tuesday, February 17th but : 
in my absence, you can contact Anne Price at (503) 229-6585. 

CC: Cynthia Wescott via facsimile at (503) 630-5868 



PEB.-12'04 (THU) 16:08 OPPICE OP ADMIN. HEARINGS TEL:503 945 5304 P. 001 

FROM : WESTERN P~RACHUTE SALES ~Ax NO. ; 503 630-5868 Feb. 12 20~J4 01:58PM Pl 

Cynthia (Gay) Wescott 
29388 SE Heiple Road 

Eagle Creek, OR 97022 
(503) 6~0-S867 

fax # 503 ~30~5868 

2/ f 2/04 

Via facsimile and regular mail 

(S03) ~45°5.304 
Judge Stephen Elmore 
Office of Administrative Hearings 
1905 Lima Avenue N.E. 
Salem. OR 97314 

Re: Cynthia Cay 
Case no. LQ/T·NWR.·02 .. Q94 

D"l\l' Judge Elmore: 

I am requesting that DEQ and the courts subpoena Michael Judd, Assistant County 
Counsel of Clackwn~ County, Oregon, and be in att~dance at the upooming hearing 
scheduled 2/18/04, 811 SW 6ili Ave. Portland, OR (9 a.rn.-Conforcncc Room A) 
regarding the above referenced matter: 

Michael Judd's restimony is relevant ~a imperative to establish my position. 

Michael Judd can be located at the Offic:~ of Count)' Counsd (Clackamas Cmmcy) 906 
Main Street. Oregon City. OR 97045 . 

-··--------
Cc: DEQ via certin~(l mail 
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FEB. -10' 04(TUE) 15:29 OFFICE OF ADMIN. HE ARI NG S TEL:503 945 5304 P. 001 

FROM : WESTERN FARAOiUTE SALES FAX NO. : 503 630- 5868 Feb. 10 2ao4 0Z2: 3·1PM Pl 

Cynthia (Gay) Wescott 
29388 S~ Heiple Read 

Eagle Creek, OR 97022 
(503) 630-5867 

fax # 503 630·5868 

. 2/10/04 

Via facsimile and regular rnail 

(503) 945-5304 
Judge Stephen Elmore 
Office of Administrative Hearings 
1905 ~~Avenue N.E.. 
Salem, OR 97314 

Re: Cynthia Gay 
case no. LQ/T -NWR·02-094 

Dear Judge Elmore: 

I am requesting thar ihe following PEQ employees be subpoenaed imd in attendance at 
the upcoming hearing scheduled 2118/04, 811 SW 6th Ave. PortlMd, OR (9 a.m.­
Conference Room A ) regarding th~ above referenced matter: 

Herrington Rose, And.fee Pollock, Greg Toran, ~d Jack Whal~. 

Sinc:erely1 '\ 
.-) ,r . .. ' ;;· c I : :. ~- . ·: ·; .. . . " . . . . 

1-····Cir\·· . L,\J.J~t 
Cynthfa (Gay) Wescott 



BEFORE THE OFFICE OF ADMINISTRATIVE HEARING 
STATE OF OREGON ECEIVED 

for the 
DEPARTMENT OF ENVIRONMENTAL QUALITY FEB O 2 2004 

In the Matter of the 
Proposed Assessment of Civil Penalty 

Cynthia Wescott, formerly Cynthia Gay, 
· Respondent · 

) 
) 
) 
) 
) 

THE OFFICE OF 
ADMINISTRATIVE HEARINGS 

ORDER ON MOTIONS FOR 
RULING ON LEGAL ISSUE 

OAH Case No. 111013 
Dept. Case No. LQ/T-NWR-02-094 

The Department of Environmental Quality issued a Notice of Violation, Department 
Order, and Assessment of Civil Penalty June 24, 2002, and served it on the Respondent, Cynthia 
Wescott (then Cynthia Gay). Ms. Wescott requested a hearing July 15, 2002. A hearing was 
scheduled for January 14, 2004, but subsequently was postponed to February 18, 2004. 

The Department filed a Motion for Ruling on Legal Issues December 18, 2003 . 
Ms. Wescott filed her response and her own Motion for Ruling on Legal Issues January 20, 2004. 

The issue that both motions address is whether the underground storage tank, the focus of 
the entire proceeding, is a "farm tank," as that term is defined by 40 CFR 280.12 (incorporated 
by reference in former OAR 340-150-0010, the rule in effect at the time the original notice was 
issued). I conclude that the underground storage tank is not a "farm tank," as defined by the rule, 
and therefore grant the Department's motion and deny Ms. Wescott's motion. 

According to 40 CFR 280.12, a farm tank "is a tank located on a tract of land devoted to 
the production of crops or raising animals, including fish, and associated residences and 
improvements. A farm tank must be located on the farm property. 'Farm' includes fish 
hatcheries, rangeland and nurseries with growing operations." In this case, nothing in the 
affidavits or exhibits submitted by the Department or Ms. Wescott establishes that the property 
on which the tank is located is "a tract of land devoted to the production of crops" (neither the 
Department nor Ms. Wescott alleges that the provisions of the rules related to raising animals or 
fish apply). · 

· In October 1991 , Ms. Wescott applied for a permit for the underground storage tank, 
listing herself as the property owner and permittee, and identifying the facility as "Beaver Oaks 
Airport." The affidavit and photographs of Department employee Greg Toran-unrebutted by 
the affidavits of Ms. Wescott and her affiant, John Bresko-establish that the property still was 
being identified as Beaver Oaks Airport in November 1998, and that a business called "Skydive 
Eagle Creek" was being operated there. That Ms. Wescott and her partner "harvested hay crops 
a number of years" and "had a communal garden" does not establish that the property was 
"devoted to the production of crops." In light of the evidence that any hay grown was given 
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away and the land was kept "groomed," the more reasonable conclusion is that the property was 
maintained as a grass landing strip. 

Ms. Wescott argues that her use of the property necessarily is a farm use because the 
property is located in an exclusive farm use zone. As defined by ORS 215.203, however, '" farm 
use' means the cmTent employment of land for the primary purpose of obtaining a profit in 
money by raising, harvesting and selling crops * * * ." Nothing in the record establishes that the 
subject property is devoted to "the primary purpose of obtaining a profit in money by raising, 
harvesting and selling crops." The record does establish, however, that the property clearly has 
been used as an airport or skydiving facility since installation of the underground storage tank. 
Any farm use at the property has been, at best, incidental. The tank therefore is not a "farm · 
tank" as defined by the rule. 

ORDER 

The Department' s motion for ruling on a legal issue is granted, and Ms. Wescott' s motion 
for ruling on a legal issue is denied. The underground storage tank located at 29388 S.E. Heiple 
Road in Eagle Creek, Clackamas County, Oregon, is not a "farm tank" as defined by 40 CFR 
280.12. All other issues will be addressed at the contested case hearing February 18, 2004, or by 
the Department and Ms. Wescott should they reach agreement on resolution of the contested case 

· before the hearing. 

Stephen H. Elmore, Administrative Law Judge 
Office of Administrative Hearings 
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CERTIFICATE OF SERVICE 

I certify that on January 28, 2004, I served the attached Order on Motions for Ruling on Legal 

Issue by mailing certified and/or first class mail, in a sealed envelope, with first class postage 

prepaid, a copy thereof addressed as follows: 

CYNTHIA WESCOTT 
29388 SE HEIPLE RD 
EAGLE CREEK OR 97022 

BY FIRST CLASS MAIL AND CERTIFIED MAIL 
BY CERTIFIED MAIL RECEIPT# 7001194000001117 6675 

SUSAN GRECO 
OREGONDEQ 
OFFICE OF COMPLIANCE AND ENFORCEMENT 
811 SW 6TH A VE 
PORTLAND OR 97204 

BY FIRST CLASS MAIL 



PLEASE PLACE IN ORIGINAL FILE 

cAsE NAME: C1 a±h,4. CLks w~ 1 
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D PHC NTC D HRG NTC . 

SENDER: COMPLETE THIS SECTION 

• Complete items 1, 2, and 3. Also complete 
item 4 if Restricted Delivery is desired. 

• Print your n~me ario address on the reverse 
so that we can return the card to you. 

• Attach this card to the back of the mailpiece, 
or on the front if space permits. · 11 0 
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--------- i 

CYNTHIA WESCOTT 
29388 SE HEIPLE RD 
EAGL!t: CREEK OR 97022 
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D Registered 
D Insured Mail 

D Return Receipt for Merchandise 
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RECEIVED 

JAN 2 0 ?.004 

by Office of 
Administrative Hearings 

Cynthia (Gay) Wescott 
29388 SE Heiple Road 

Eagle Creek, OR 97022 
(503) 630-5867 

fax # 503 630-5868 

1116/04 

Via facsimile and certified mail 

(503) 945-5304 
Judge Stephen Elmore 
Office of Administrative Hearings 
1905 Lana A venue N .E. 
Salem, OR 97314 

Re: Cynthia Gay 
Case no. LQ/T-NWR-02-094 

Dear Judge Elmore: 

Enclosed you will find my motion for Ruling on Legal Issues in the above entitled matter. 
I am requesting a ruling that the underground storage tank in question was a "farm tank" 
located on EFU 20 property. I am enclosing 5 exhibits with this request. 

If you should have any further questions relating to this case, I can be reached at (503) 
630-5867. 

Sincerely, " 
~-- -· 

C~Wescott 
Enclosure (w/o exhibits via facsimile) 
cc: Susan Greco, 811 SW Sixth Avenue, Portland, OR 97204-1390 
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1 BEFORE THE OREGON ENVIRONMENTAL 

2 QUALITY COMMISSION 

3 

4 In the Matter of : RESPONDENTS ANSWER AND MOTION FOR 
RULING ON LEGAL ISSUES 

5 CYNTHIA GAY No. LQ/T- NWR-02-094 
CLACKAMAS COUNTY 

6 Respondent 

7 

8 

9 

10 

11 I. LAW AT ISSUE 

12 Respondent opposes the Department's motion for ruling on Legal Issues 

13 and via this motion, moves the Administrative Law Judge to find, as a 

14 matter of law, the underground storage tank in question is a "farm 

15 tank" . In support of her motion, respondent relies upon the attached 

16 affidavits of Cindy Gay and John Bresko. 

17 The department stipulates that respondent's UST meets a ll the 

18 conditions for qualifying as an exempt tank, with the exception of the 

19 tank being a "farm tank" as defined by the regulations. A "Farm Tank" 

20 is defined as "a tank located on a tract of land devoted to the 

21 production of crops or raising animals, including fish, and associated 

22 residences and improvements". 40 CFR 280.12 

23 II . EVIDENCE IN SUPPORT OF RESPONDENTS MOTION 

24 Exhibit A - Affidavit Cynthia Gay, property owner 

25 Exhibit B - Affidavit John Bresko, fuel supplier, owner Estacada 

Oil 
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1 Exhibit C - Certified true copy Clackamas County Assessor map 

2 Section 18 T3 SR4E Tax Lot 603 dated 1-15-04 

3 Exhibit D - Certified true copy of 5-19 - 79 aerial photo with 

4 outlines of property from County Assessor office dated 1-15-04 

5 Exhibit E - Clackamas County Planning Department letter dated 

6 1-15-04 

7 III. ARGUMENT 

8 The department misstates and selectively chooses only a part of the 

9 plain meaning of the term "devoted". The complete definition for the 

10 term, as taken from the American Heritage Dictionary, 4th edition, 2000 

11 is as follows: 

12 ~To give or apply (one's time, attention, or self) entirely to a 
particular activity, pursuit, cause, or person. 2. To set apart for a 

13 specific purpose or use: land devoted to mining. 3 . To set apart by or 
as if by a vow or solemn act; consecrate : a templ e devoted t o Apollo . " 

14 
The interpretation of the term "devoted" by the department is neither 

15 
plausible nor reasonably consistent with the wording of the rule and 

16 
the underlying statute . The department argues that since a portion of 

17 
the property is used as a landing strip by aircraft, the property is 

18 
not "entirely given over to a particular activity," i.e . , the 

19 
production of hay. Taken to its logical conclusion, the department's 

20 
interpretation would exclude from the farm tank exemption, any and al l 

21 

property for which any portion is used for any purpose other than "the 
22 

production of crops or raising animals". Even a gravel road across a 
23 

tract of land used for farming would prevent the land f r om bei ng 
24 

considered a farm since the entire tract is not "ent irely given over 
2 5 

to" farming. 
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I, 

1 The definition relied upon by the department, in its complete and 

2 accurate terms, refers to actions taken by a person or individual. The 

3 correct and plain meaning of "devoted" applicable here, is "to set 

4 apart for a specific purpose or use", such as land devoted to mining 

5 or land devoted to farming . 

6 Respondent's fuel t ank is located on land devoted to farming. It was 

7 installed in 1981 on then existing ·tax lot 600, which consisted of 

8 23.83 acres. See Exhibits A and B. The property is zoned for exclusive 

9 farm use . See Exhibits c and E. The property has been used since being 

10 owned by respondent to produce hay . An adjacent grass landing strip, 

11 then known as tax lot 603 and consisting of 3 acres, was acquired by 

12 respondent and her partner in 1981. See Exhibits C and D. 

13 In 1989, the Clackamas County Tax Assessor joined tax lots 600 and 603 

14 into one lot, known as tax lot 603, consisting of 26.83 acres. The 

15 fact that slightly more than 10% of present day tax lot 603 is 

16 available for use as a grass landing strip for aircraft does not mean 

17 that tax lot 603 is not land devoted to the production of hay or other 

18 crops. The property is still presently zoned for exclusive farm use. 

19 It has been set aside for a particular purpose by the zoning 

20 authorities, i .e., farm use. See Exhibit E. It has been used and 

21 continues to be used for that purpose by respondent. A one acre 

22 portion of it in the northeast corner where the pole barns are located 

23 has been reclassified as improved exclusive farm use. The department 

24 does not dispute the fact that the property, other than the landing 

25 s trip, has been and is used for the production of hay. 
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1 IV. CONCLUSION 

2 Respondent requests the Administrative Law Judge to find that the 

3 underground storage tank located at 29388 SE Heiple Rd., Eagle Creek, 

4 Oregon, is a farm tank and to dismiss the Not ice of Violation and 

5 Department Order and Assessment of Penalty. 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 
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CERTIFICATE OF SERVICE 

I do hereby certify that on January 16, 2004 I served a copy of the attached motion to: 

Susan Greco 
Department of Environmental Quality 
811SW6th Ave 
Portland, OR 97204-1390 

By mailing in a sealed envelope, certified mail, postage prepaid, and deposited in the 
mail at Estacada, Oregon and via facsimile. 
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1 BEFORE THE OREGON ENVIRONMENTAL 

2 QUALITY COMMISSION 

3 

4 In t he Matter of: 
AFFIDAVIT 

5 CYNTHIA GAY 

6 Case No. LQ/T-NWR-02-017 

7 

8 STATE OF OREGON 

9 County of Clackamas 

10 

I 
11 I, Cynthia Gay being duly sworn, depose and say t hat the following is true to 

12 the best of my knowledge: 

13 1 . That, I, Cynthia Gay and my partner Ralph Hatley purchased tax 

14 lot 600 (consisting of 23.83 acres) of farmland from C.E. Odom July 12, 1977 . 

15 At that time the property was zoned by Clackamas County as EFU 20. 

16 2. On or about May 1981 we purchased a new 1000 gallon fuel tank 

17 and installed it on the property (tax lot 600) . 

18 3. My partner and I purchased the adjoining property known as tax 

19 lot 603, which consisted of the 3 acre grass landing strip owned by Jim and 

20 Candace Welch . This purchase date was February 19, 1981. 

21 4. Clackamas Count y Assessor joined tax lot 600 into tax lot 603 

·.\ 
22 June,! 9, 1989 and the property became tax lot 603 (now consisting of 26.83 

-:' 

23 acres) and continues to be zoned EFU 20 . 

24 5 . Since the purchase of the property , in 1977 we have harvested 

25 hay crops a number of years . We also, have had a communal garden. We have 

a llowed the land to lay fallow a few years in order to eradicate noxi ous 

E~u1S1T 
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1 weeds in accepted farming practices. We have kept the land mowed and groomed 

2 with our two farm tractors . 

3 6. The fuel tank has held automotive fuel only (not for resale). 

4 It has been used to fuel tractors, rototillers, automobiles, agricultural 

5 aircraft (crop dusters) . On one occasion emergency fuel was provided to an 

6 Air Force search and rescue helicopter searching for a lost hunter in the 

7 upper Clackamas River area . 

8 7. At no time during my ownership of the property has the fuel 

9 tank been located on the three acre landing strip (formerly known as tax lot 

10 603). 

11 8. The Clackamas County tax assessor changed one acre of the 26.83 

12 acre property to improved EFU. This one acre is located in the Northeast 

13 portion of the tax lot and includes the pole barn bui~dings that have been 

14 constructed. 

15 Date: 

16 

17 

18 Cynthia Gay 

19 

20 Sworn and subscribed before me this ~ date of January 2004 

21 

22 

23 Notary Public for Oregon 

24 My Commission , Expires 

25 SEAL '-/ - ~()l( 

&.~"'''r 
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1 BEFORE THE OREGON ENVIRONMENTAL 

2 QUALITY COMMISSION 

3 

4 In the Matter of : 
AFFIDAVIT 

5 CYNTHIA GAY 

6 Case No. LQ/T-NWR-02-017 

7 

8 STATE OF OREGON 

9 County of Clackamas 

10 

11 I, John Bresko, being duly sworn, depose and say that the following is true 

12 to the best of my knowledge: 

13 1. That, I , John Bresko have owned and operated Estacada Oil 

14 Inc . 219 SE Highway 224, Estacada, OR 97023 for 35 years . 

15 2 . I have sold and delivered automotive gasoline to the UST 1000 

16 gallon unregulated tank owned by Cindy Gay and Ralph Hatley since 1981 . 

17 3 . In September 1991 John Wixon of the DEQ office visited my 

18 place of business and informed me not to deliver automotive fuel to any 

19 unregulated tanks located on the property located at 29388 SE Heiple Road, 

20 Eagle Creek, OR 97022 (and owned by Cindy Gay and/or Ral ph Hatley) . At that 

21 time I informed him that the tank that I delivered to on the property was a 

22 1000 gallon or less capacity tank. And being a farm tank under the 

23 regulations was not regulated. I further informed Mr . Hatley and Ms. Gay of 

24 ~is visit and conversation. 

25 4. In the past five years my fuel deliveries have been confined 

to the two fuel trucks owned by Cindy Gay and Ralph Hatley. 
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1 Date: J - / b '- 0 f 
2 

3 

4 

5 Estacada Oil Co 

6 

7 Sworn and subscribed before me this l l,o day of January 2004 

8 

9 

10 ~~~:.;,;;·~ NOTA:Y~~r~tES~~:EGON 
'01_/2'/ COMMISSION NO. 356488 

Notary Public for Oregon 

11 
MY COMMISSION EXPIRES MAY 30, 2006 

My Commission Expires 

12 SEAL ()S-'30-D~ 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 
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01 115/ 04 THU 17 :17 FAX 15036508944 CLACK CTY BD- COM 

CL~CKAM9S 
COUNTY Board of CommissiQners 

January 15, 2004 

To: Ginny Van Loo, BCC Assistant 

From: Mike McCallister, Planning Staff 

RE: ·Property Location 29388 SE Heiple Road; 3-4E-18 Tax Lot ·603 1 . 

The above propeTty is currently zoned Exclusive Farm Use (EFU): The 
property has continuously been zon~ EFU since 1976. 

906 Main Street • Oregon City, OR 97045·1882 • (503) 655 .. 8581 • FAX (503} 650-8944 
WEB ADDRESS: www.co.clackamas.or.us • E-MAIL: bcc@co.clackamas.or.us 

0 Priniea on 50% recyctca wilh JO'!. post-consumer N!lSIC 

Bill KENNl!Ml!R 
CHAIR 

LARllY SOWA 
COMMl!i;IONER 

MARTHA SCHRADER 
COMMISSIONER 





COUNTY OF CLACKAMAS ss 
STATE OF OREGON } 

I K tl l/ £ r /CltJcounti; assessor of the Staie of Oregon for the County of 
Ciackafnas, do hereby certify that the foregoing copy of t1c<i5 essc;r 41 a~ 
has been by me compared with the original, and that it is a correct trar.script 
therefrom, and the whole of such original, as the name appears on file and of 
record in my office and in my care and custody. 
IN TESTIMONY WHEREOF, I have hereunto set my hand and affixed my off-cial s~~~;ZJ!;i~~~ 

Assessor 

Deputy 

&.Ua41T 

(l t;._1,.~i rJ 0 •1.,tJ i 
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Ore'gon 
Theodore R. Kulongoski, Governor 

NOTICE OF HEARING 

Date Mailed: January 14, 20~£t 

Office of.Administrative Hearings 
Transportation Hearings Division 

Employment Department 
1905 Lana A venue NE 

Salem, OR 97314 
(503) 945-5547 

FAX (503) 945-5304 
TTY 1-800-735-1232 

CYNTIDA GAY SUSAN GRECO 
29388 SE HEIPLE RD 
EAGLE CREEK OR 97022 

DEPT OF ENVIRONMENTAL QUALITY 
811SW6THAVENUE 
PORTLAND OR 97204 

BY FIRST CLASS AND CERTIFIED MAIL. 
CERTIFIED MAIL RECEIPT #70011940 0000 1117 6514 

RE: In the Matter of Cynthia Gay 
RECE~\IED 

For the Oregon Department of Environmental Quality 
Office of Administrative Hearings Case No. 111013 
Agency.Case No. LQ/T-NWR-02-094 

JAN 15 2004 
THE OFFICE OF 

ADMINISTRATIVE HEARINGS 

A hearing has been set in the above-entitled matter before the Office of Administrative Hearings. 

Hearing Date: 

Location: 

February 18, 2004 Hearing Time: 

Dept of Environmental Quality - Conf Rm 6A 
Check in with Receptionist on the 7th Floor 
811 SW Sixth Ave 
Portland OR 97204-1390 

9:00 a.m. 

The Office of Administrative Hearings is an impartial tribunal, and is independent of the agency for whom the 
he.a,ring is held. Your case has been assigned to Administrative Law Judge Stephen ~lmore, an employee of the 
Office of Administrative Hearings. 

A request for reset of the hearing must be submitted in writing prior to the hearing. A postponement request 
will only be granted on a showing of good cause and with the approval of the administrative law judge. 

If you are hearing impaired or need a language interpreter at the bearing, immediately notify the Office of 
Administrative Hearings at (503) 945-5547 or TDD at 1-800-735-1232. The Office of Administrative 
Hearings can arrange for an interpreter at the hearing. Interpreters must be certified or qualified in 
order to participate in a contested case hearing and may not have a conflict of interest with the hearing 
participants. · 

lease notify the Office of Administrative Hearings at (503) 945-5547 immediately if you change your address 
or telephone number at any time prior to a final decision in this matter. 

00312 



DEPARTMENT OF ENVIRONMENTAL QUALITY HEARINGS 

IMPORTANT INFORMATION FOR PREP ARING FOR YOUR HEARING 

NOTICE OF CONTESTED CASE RIGHTS AND PROCEDURES 

Under ORS 183.413(2), you must be informed of the following: 

1. Law that applies. The hearing is a contested case and it will be conducted under ORS 
Chapter 183 and Oregon Administrative Rules of the Department of Environmental Quality, 
Chapters 137 and 340. 

2. · Rights to an attorney. You may represent yourself at the hearing, or be represented by an 
attorney or an authorized representative, such as a partner, officer, or an employee. If you are a 
company, corporation, organization or association, you must be represented by an attorney" or an 
authorized representative. Prior to appearing on your behalf, an authorized representative must 
provide a written statement of authorization. If you choose to ·represent yourself, but deci4e 
during the hearing that an attorney is necessary, you may request a recess. About half of the 
parties are not represented by an attorney. DEQ will be represented by an Assistant Attorney 
General or an Environmental Law Specialist. 

3. Administrative law judge. The person presiding at the hearing is known as the administrative 
law judge. The :admini~trative law judge is an employee of the Office of Administrative. Hearings 
under contract with the Environmental Quality Commission. The admimstrative law judge is not 
an employee, officer or representative of the agency. 

4. Appearance at hearing. If you withdraw your request for a hearing, notify either DEQ or the 
administrative law judge that you will not appear at the hearing, or fail to appear at the hearing, a 
final default order will be issued. This order will be issued only upon a prima facie case based 
on DEQ's file. No hearing will be conducted. 

5. Address change or change of representative. It is your responsibility to notify DEQ and .the 
administrative law judge of any change in your address or a withdrawal or change of your 
representative. 

6. Interpreters. If you have a disability or do not speak English, the administrative law judge 
. will arrange for an interpreter. DEQ will pay for the interpreter if (1) you require the interpreter 
due to a disability or (2) you file with the administrative law judge a written statement under oath 
that you are unable to speak English and you are unable to obtain an interpreter yourself. You 
must provide notice of your need for an interpreter at least 14 days before the hearing. 

7. Witnesses. All witnesses will be under oath or affirmation to tell the truth. All parties and 
the administrative law judge will have the opportunity to ask questions of all witnesses. DEQ or 
the administrative law judge will issue subpoenas for witnesses on your behalf if you show that 
their testimony is relevant to the case and is reasonably needed to establish your position. You 
are not required to issue subpoenas for appearance of your own witnesses. If you are represented 
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by an attorney, your attorney may issue subpoenas. Payment of witness fees and mileage is your 
responsibility. · 
., 

8. Order of evidence. A hearing is similar to a court trial but less formal. The purpose of the 
hearing is to determine the facts and whether DEQ's action is appropriate. In most cases, DEQ 
will offer its evidence first in support of its action. You will then have an opportunity to present 
evidence to oppose DEQ's evidence. Finally, DEQ and you will have an opportunity to rebut 
any evidence. 

9. Burden of presenting evidence. The party who proposes a fact or position has the burden of 
proving that fact or position. You should be prepared to present evidence at the hearing which 
will support your position. You may present physical, oral or written evidence, as well as your 
own t~stimony. 

10. Admissible evidence. Only relevant evidence of a type relied upon by reasonably prudent 
persons in the conduct of their serious affairs will be considered. Hearsay evidence is not 
automatically excluded. Rather, the fact that if is hearsay generally affects how much the · 
Commission will rely on it in reaching a decision. 

There are four kinds of evidence: 

a. Knowledge ofDEQ and the administrative law judge. DEQ or the administrative law 
judge may take "official notice" of conclusions·developed as a result of its knowledge in 
its specialized field. This includes notice of general, technical or scientific facts. You 
will be informed should DEQ or the administrative law judge take "official notice" of any 
fact and you will be given an opportunity to contest any such facts. 

b. Testimony of witnesses. Testimony of witnesses, including you, who have knowledge of 
facts may be received in evidence. 

c. Writings. Written documents including letters, maps, di.agrams and other written 
materials may be received in evidence. 

d. Experiments, demonstrations and similar means used to prove a fact. The results of 
experiments and demonstrations may be received in evidence if they are reliable. 

11. Objections to evidence. Objections to the consideration of evidence must be made at the 
time the evidence is offered. Objections are generally made on one of the following grounds: 

a. The evidence is unreliable; 

b. The evidence is irrelevant or immaterial and has no tendency to prove or disprove any 
issue involved in the.case; 

c. The evidence is :unduly repetitious and duplicates evidence already received. 

oo~?.4 



12. Continuances. There are .normally no continuances granted at the end of the hearing for you 
to present additional testimony or other evidence. Please make sure you have all your evidence 
re·ady for the hearing. However, if you can show that the record should remain open for 
additional evidence, the administrative law judge may grant you additional tiine to submit such 
evidence. 

13. Record. A record will be made of the entire proceeding to preserve the testimony and other 
evidence· for appeal.. This will be done by tape recorder. This tape and any exhibits received in 

. the record will be the whole record of the hearing and the only evidence considered by the 
ad:rriinistrative law judge. A copy of the tape is available upon payment .of a minimal amount, as 
established by DEQ. A transcript of the record will not normally be prepared, unless there is an 
appeal to the Court of Appeals. · 

14. Proposed and Final Order. The admir:Ustrative law judge has the authority to issue a 
proposed order based on the evidence at the hearing. The proposed order will become the final 
order of the Environmental Quality Commission if you do not petition the Commission for 
review within 30 days of service of the order. The date of service is the daie the order is· mailed 
to you, not the date that you receive it. The Department must receive your petition seeking 
review within 30 days. See OAR 340-01.1-0132. 

15. Appeal. If you are not satisfied with the decision of the Commission, you have 60 days from 
the date of service of the order, to appeal this decision to the Comi of Appeals. See ORS 

· 183-.480 et seq. 
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Oregon 
Theodore R. Kulongoski, Governor 

NOTICE OF HEARING 

Date Mailed: January 14, 209/lt 

Office of Administrative Hearings 
Transportation Hearings Division 

Employment Department 
1905 Lana Avenue NE 

Salem, OR 97314 
(503) 945-5547 

FAX (503) 945-5304 
TTY 1-800-735-1232 

CYNTHIA GAY SUSAN GRECO 
29388 SE HEIPLE RD 
EAGLE CREEK OR 97022 

DEPT OF ENVIRONMENTAL QUALITY 
811 SW 6TH AVENUE 
PORTLAND OR 97204 

BY FIRST CLASS AND CERTIFIED MAIL. 
CERTIFIED MAIL RECEIPT #7001194000001117 6514 

RE: In the Matter of Cynthia Gay 
For the Oregon Department of Environmental Quality 
Office of Administrative Hearings Cas·e No. 111013 
Agency.Case No. LQ/T-NWR-02-094 

RECEIVED 
JAN 1 5 700'1 
THE OFFICE OF 

ADMINISTRATIVE HEARINGS 

A hearing has been set in the above-entitled matter before the Office of Administrative Hearings. 

Hearing Date: 

Location: 

February 18, 2004 Hearing Time: 

Dept of Environmental Quality - Conf Rm 6A 
Check in with Receptionist on the 7th Floor 
811 SW Sixth Ave 
Portland OR 97204-1390 

9:00 a.m. 

The Office of Administrative Hearings is an impartial tribunal, and is independent of the agency for whom the 
hearing is held. Your case has been assigned to Administrative Law Judge Stephen Elmore, an employee of the 
Office of Administrative Hearings. 

A request for reset of the hearing must be submitted in writing prior to the hearing. A postponement request 
will only be granted on a showing of good cause and with the approval of the administrative law judge. 

If you are hearing impaired or need a language interpreter at the hearing, immediately notify the Office of 
Administrative Hearings at (503) 945-5547 or TDD at 1-800-735-1232. The Office of Administrative 
Hearings can arrange for an interpreter at the hearing. Interpreters must be certified or qualified in 
order to participate in a contested case hearing and may not have a conflict of interest with the hearing 
participants. 

Please notify the Office of Administrative Hearings at (503) 945-5547 immediately if you change your address 
or telephone number at any time prior to a final decision in this matter. 



DEPARTMENT OF ENVIRONMENTAL QUALITY HEARINGS 

IMPORTANT INFORMATION FOR PREPARING FOR YOUR HEARING 

NOTICE OF CONTESTED CASE RIGHTS AND PROCEDURES 

Under ORS 183.413(2), you must be informed of the following: 

1. Law that applies. The hearing is a contested case and it will be conducted under ORS 
Chapter 183 and Oregon Administrative Rules of the Department of Environmental Quality, 
Chapters 137 and 340. 

2. · Rights to an attorney. You may represent yourself at the hearing, or be represented by an 
attorney or an authorized representative, such as a partner, officer, or an employee. If you are a 
company, corporation, organization or association, you must be represented by an attorney or an 
authorized representative. Prior to appearing on your behalf, an authorized representative must 
provide a written statement of authorization. If you choose to ·represent yourself, but decide 
during the hearing that an attorney is necessary, you may request a recess. About half of the 
parties are not represented by an attorney. DEQ will be represented by an Assistant Attorney 
General or an Environmental Law Specialist. 

3. Administrative law judge. The person presiding at the hearing is known as the administrative 
law judge. The administrative law judge is an employee of the Office of Administrative. Hearings 
under contract with the Environmental Quality Commission. The administrative law judge is not 
an employee, officer or representative of the agency. 

4. Appearance at hearing. If you withdraw your request for a hearing, notify either DEQ or the 
administrative law judge that you will not appear at the hearing, or fail to appear at the hearing, a 
final default order will be issued. This order will be issued only upon a prima facie case based 
on DEQ's file. No hearing will be conducted. 

5. Address change or change of representative. It is your responsibility to notify DEQ and the 
administrative law judge of any change in your address or a withdrawal or change of your 
representative. 

6. Interpreters. If you have a disability or do not speak English, the administrative law judge 
will arrange for an interpreter. D EQ will pay for the interpreter if ( 1) you require the interpreter 
due to a disability or (2) you file with the administrative law judge a written statement under oath 
that you are unable to speak English and you are unable to obtain an interpreter yourself. You 
must provide notice of your need for an interpreter at least 14 days before the hearing. 

7 . Witnesses. All witnesses will be under oath or affirmation to tell the truth. All parties and 
the administrative law judge will have the opportunity to ask questions of all witnesses. DEQ or 
the administrative law judge will issue subpoenas for witnesses on your behalf if you show that 
their testimony is relevant to the case and is reasonably needed to establish your position. You 
are not required to issue subpoenas for appearance of your own witnesses. If you are represented 



by an attorney, your attorney may issue subpoenas. Payment of witness fees and mileage is your 
responsibility. 

8. Order of evidence. A hearing is similar to a court trial but less formal. The purpose of the 
hearing is to determine the facts and whether DEQ's action is appropriate. In most cases, DEQ 
will offer its evidence first in support of its action. You will then have an opportunity to present 
evidence to oppose DEQ's evidence. Finally, DEQ and you will have an opportunity to rebut 
any evidence. 

9. Burden of presenting evidence. The party who proposes a fact or position has the burden of 
proving that fact or position. You should be prepared to present evidence at the hearing which 
will support your position. You may present physical, oral or written evidence, as well as your 
own testimony. 

10. Admissible evidence. Only relevant evidence of a type relied upon by reasonably prudent 
persons in the conduct of their serious affairs will be considered. Hearsay evidence is not 
automatically excluded. Rather, the fact that it is hearsay generally affects how much the 
Commission will rely on it in reaching a decision. 

There are four kinds of evidence: 

a. Knowledge of DEQ and the administrative law judge. DEQ or the administrative law 
judge may take "official notice" of conclusions developed as a result of its knowledge in 
its specialized field. This includes notice of general, technical or scientific facts. You 
will be informed should DEQ or the administrative law judge take "official notice" of any 
fact and you will be given an opportunity to contest any such facts. 

b. Testimony of witnesses. Testimony of witnesses, including you, who have knowledge of 
facts may be received in evidence. 

c. Writings. Written documents including letters, maps, diagrams and other written 
materials may be received in evidence. 

d. Experiments, demonstrations and similar means used to prove a fact. The results of 
experiments and demonstrations may be received in evidence if they are reliable. 

11. Objections to evidence. Objections to the consideration of evidence must be made at the 
time the evidence is offered. Objections are generally made on one of the following grounds: 

a. The evidence is unreliable; 

b. The evidence is irrelevant or immaterial and has no tendency to prove or disprove any 
issue involved in the case; 

c. The evidence is unduly repetitious and duplicates evidence already received. 



12. Continuances. There are normally no continuances granted at the end of the hearing for you 
to present additional testimony or other evidence. Please make sure you have all your evidence 
ready for the hearing. However, if you can show that the record should remain open for 
additional evidence, the administrative law judge may grant you additional time to submit such 
evidence. 

13. Record. A record will be made of the entire proceeding to preserve the testimony and other 
evidence for appeal. This will be done by tape recorder. This tape and any exhibits received in 
the record will be the whole record of the hearing and the only evidence considered by the 
adrriinistrative law judge. A copy of the tape is available upon payment of a minimal amount, as 
established by DEQ. A transcript of the record will not normally be prepared, unless there is an 
appeal to the Court of Appeals. ' 

14. Proposed and Final Order. The admiiµstrative law judge has the authority to issue a 
proposed order based on the evidence at the hearing. The proposed order will become the final 
order of the Environmental Quality Commission if you do not petition the Commission for 
review within 30 days of service of the order. The date of service is the date the order is· mailed 
to you, not the date that you receive it. The Department must receive your petition seeking 
review within 30 days. See OAR 340-01.1-0132. 

15. Appeal. If you are not satisfied with the decision of the Commission, you have 60 days from 
the date of service of the order, to appeal this decision to the Court of Appeals. See ORS 

· 183o480 et seq. 
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via certified mail 

Judge Stephen Elmore 

Cynthia (Gay) Wescott 
29388 SE Heiple Road 

Eagle Creek, OR 97022 
(503) 630-5867 

fax # 503 630-5868 

12/19/03 

Office of Administrative Hearings 
1905 Lana A venue N .E. 
Salem, OR 97314 

RE: Cynthia Gay 
Case no. LQ/T-NWR-02-094 

Dear Judge Elmore: 

Enclosed please find my motion to continue. I need the extra time to complete discovery. 
I am also preoccupied with the holiday seasons business obligations. 

Sincerely, 

~~J~c 
Cynthia (Gay) Wescott 

cc: Susan Greco, 811 SW Sixth Avenue, Portland, OR 97204-1390 

00379 
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BEFORE THE ENVIRONMENTAL QUALITY COMMISSION 

OF THE STATE OF OREGON 

In the Matter of: 
CYNTHIA GAY 
Case No. LQ/T-NWR-02-017 

Respondent 

) 
) 
) 
) 

MOTION TO CONTINUE 

Comes now the respondent Cynthia (Gay) Wescott and moves the commission to extend 
the hearing date, time to respond from January 1, 2004 to February 2, 2004 and to extend 
the hearing from January 14, 2004 to February 16, 2004. 

The motion is made to give respondent the time needed to complete discovery. 

Dated I J.. - I 'i · U 0 {. ~? j _u;;;;f 
Cynthla(Gay) Wescott 
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CERTIFICATE OF SERVICE 

I do hereby certify that on December 19, 2003 I served a copy of the attached motion to 
continue on: 

Susan Greco 
Department of Environmental Quality 
811 SW 61

h Ave 
Portland, OR 97204-1390 

By mailing in a sealed envelope, postage prepaid, and deposited in the mail at Estacada, 
Oregon. 

Cynthia (Gay) Wescott 

00381 



Dregon 
Theodore R. Kulongoski, Governor 

December 15, 2003 

Via facsimile and regular mail 

(503) 945-5304 
Judge Stephen Elmore 
Office of Administrative Hearings 
1905 Lana A venue N.E. 
Salem OR 97314 

Re: Cynthia Gay 

Department of Environmental Quality 
811 SW Sixth Avenue 

Portland, OR 97204-1390 
RE C E I VE D 503-229-5696 

DE r ~ {) ·1no3 
i . • . ! o 1.U 

by Office of 
Administrative Hearings 

TTY 503-229-6993 

Case no. LQ/T-NWR-02-094 

Dear Judge Elmore: 

Enclosed you will find the Department's Motion for Ruling on Legal Issues in the 
above entitled matter. The Department is requesting a ruling that the underground 
storage tank in question in this matter, was not a "farm tank," as that term is defined in 40 
CFR 280.12. Per OAR 137-003-0580, Ms. Gay has until January 1, 2004 to respond to 
this motion unless you establish either longer or shorter time period for the response. I 
would appreciate your prompt response on the due date of Ms. Gay's response so that the 
Department has sufficient time to review and respond, as necessary. I have enclosed 
copies of the rule for Ms. Gay's review. 

If you should have any questions or need further information on this matter, you 
can reach me at (503) 229-5152. 

~ i/J'i 
Susan M. ~ cJtiWo Enviromnent~i.w~pecialist 
Enclosure (w/o exhibits via facsimile) 
cc: Cynthia Gay, 29388 S.E. Heiple Road, Eagle Creek, OR 97022 
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2 

BEFORE THE ENVIRONMENTAL QUALITY COMMISSION 

OF THE STATE OF OREGON 

IN THE MATTER OF: 
3 CYNTHIA GAY . 

) 
) 
) 
) 

DEPARTMENT'S MOTION FOR 
RULING ON LEGAL ISSUES 
NO. LQ/T-NWR-02-094 
CLACKAMAS COUNTY 4 Respondent 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

In response to the Department's Notice of Violation, Department Order and Assessment of 

Civil Penalty no. LQ/T-NWR-02-094 (Notice), Respondent raised, as an affirmative defense, that 

the underground storage tank (UST) located at 29388 S.E. Heiple Road in Eagle Creek, Clackamas 

County, Oregon, was not subject to regulation because it fits the definition of a "farm tank." The 

Department of Environmental Quality (the Department), via this Motion for Ruling on Legal Issues 

filed pursuant to OAR 137-003-0580, moves that the Administrative Law Judge, as a matter oflaw, 

find that the underground storage tank in question is not a "farm tank". 

I. LAW AT ISSUE 

Former OAR 340-150-0010 adopted by reference all definitions contained in 40 CFR 

280.12.1 40 CFR 280.12 defines underground storage tank as "any one or combination of tanks 

(including underground pipes connected thereto) that is used to contain an accumulation of 

regulated substances, and the volume of which (including the volume of the underground pipes 

connected thereto) is 10 percent or more beneath the surface of the ground. This term does not 

include any: (a) Farm or residential tank of 1, 100 gallons or less capacity used for storing motor 

fuel for noncommercial purposes." 40 CFR 280.12 defines "farm tank" as "a tank located on a 

tract of land devoted to the production of crops or raising animals, including fish, and associated 

residences and improvements. A farm tank must be located on the farm property." 

II. BACKGROUND 

On June 25, 2002, the Department issued the Notice to Respondent, Cynthia Gay. In 

response to the Department's allegations that the UST was a regulated tank, Respondent raised the 

1 On February 14 , 20 03, r evis ions t o OAR Chapter 340 , Division 15 0 became 
e f fec tive . The revisions did not c hange the defini t ion o f e ithe r underground 
storage t ank or f arm tank. Regardless, the cha nges a r e not applic able t o this 
mat t er s i n c e the a l leged violation s o c curred p rior to the e ffect i ve date of 
t he s e new r e gulat ion s. 
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1 affirmative defense that the UST was a farm tank. Specifically, in paragraph 4 of its Request for 

2 Hearing and Answer, Respondent alleged that: 

3 " (a) The tank was located on a tract ofland devoted to the production of hay; 

4 (b) The tank has a capacity of 1000 gallons; 

5 ( c) The tank was used to store motor gasoline; and 

6 ( d) The motor gasoline was used in farm vehicles, airplanes and automobiles and not 

7 resold."2 

8 The Department stipulates to sections 4(b ), ( c) and ( d) as set forth above. The remaining issue, as 

9 alleged in Respondent's affirmative defense, is whether the tank was located on a tract ofland 

10 devoted to the production of hay. 

11 ill. EVIDENCE IN SUPPORT OF DEPARTMENT'S MOTION 

12 Exhibit A - Oregon Department of Environmental Quality Underground Storage Tank 

13 Permit Application and Notification for Underground Storage Tanks 

14 Exhibit B - Affidavit of Greg Toran, UST Inspector for the Department along with attached 

15 NWR UST Inspection Report, Memorandum to File and Attached Photos 

16 Exhibit C - Clackamas County Property Detail for 29388 S.E. Heiple Road, Eagle Creek, 

17 Oregon 

18 Exhibit D - Business Entity Data for Skydive, Incorporated 

19 Exhibit E - Business Entity Data for Skydive Eagle Creek 

20 Exhibit F - Areal Maps of29388 S.E. Heiple Road, Eagle Creek, Oregon 

21 IV. ARGUMENTS 

22 As previously stated, 40 CFR 280.12, as adopted by former OAR 340-150-0010, defines 

23 "farm tank" as "a tank located on a tract of land devoted to the production of crops or raising 

24 animals, including fish, and associated residences and improvements. A farm tank must be located 

25 on the farm property." (Emphasis added). The term 'devoted' is not defined in either statute or rule. 

26 When a term is not defined in either statute or rule, the first level of analysis is to examine both the 

27 2 Request for Hearing and Answer dated July 15, 2002, page 2. 
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1 text and context of the term used in the rule. If the Department' s intent is clear, no further analysis 

2 is necessary.3 "In reviewing the department's interpretation of a department rule as applied in a 

3 formal enforcement action, an administrative law judge must follow the department's 

4 interpretation if that interpretation is both plausible and reasonably consistent with the wording 

5 of the rule and the underlying statutes."4 

6 The plain meaning of the term 'devoted' is "to give or apply entirely to a particular 

7 activity, pursuit, cause or person."5 Based on the facts in the record, the tract of land on which 

8 the UST was located is not devoted to the production of crops. Specifically, at least two business 

9 entities which are unrelated to production of crops list the tract of land as their principal place of 

10 business. See Exhibits D and E. Since 1991, Respondent has used the name of 'Beaver Oaks 

11 Airport' as the facility name. See Exhibit A. A portion of the property has been rezoned from 

12 'exclusive farm use' to 'other improved property'. See Exhibit C. The tract of land on which the 

13 UST was located was used for a landing strip. See Exhibits B and F. 

14 V. CONCLUSIONS 

15 In con.clusion, the Department requests that the Administrative Law Judge find that the UST 

16 located at 29388 S.E. Heiple Road in Eagle Creek, Clackamas County, Oregon was a regulated 

17 UST and not a farm tank, as that term is used in 40 CFR 280.12. Based on such a ruling, the 

18 Department requests that the issues at the contested case hearing be limited to whether the 

19 violations alleged in the Notice occurred and what civil penalty should be assessed for each of those 

20 

21 

22 

23 

24 

25 

26 

27 

violations. 

u:YAf~ /;yf~/o3 
Date Susan M. Greco 

Environmental Law pecialist 

3 PGE v . Bureau o f Labor and Industries, 317 Or 606 (1993) . 
4 OAR 340-011 -0545. 
5 The Ameri can He ritag e Di c tion ary , 1978 . 
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Cindy Gay 
Beaver Oaks Airport 
29388 SE Heiple Rd 
Eagle Creek, OR 97022 

Dear Ms Gay: 

October 22, 1991 

Re: UST Facility 

~n 
DEPARTMENT OF 

ENVIRONMENTAL 

QUALITY 

$ ~5,6-d­
Jit CZ}L{D 

·)d OCT 2 9 1991 
~ -

7r 17t f( 

We have received a partial UST permit application .for .the tanks 
listed on your application received October 11 , 1991. However , 
the: 

[[] EPA notification form 

D Oregon UST Permit Application 

. (.$25 received 10/ ll/ 9l applied to 88 fees) 
~ $25 per tank fee per year - l989,90,9l - l tank@ $25 x 3 yrs= $75.00 

is missing and needs to be submitted before your. application is 
complete. I have enclosed the appropriate form(s) and a copy 
of t~e original form that you submitted. Please fill out the 
form and return it to me. I will then be able to issue the 
permit, for your tank ( s) . 

BLN 
Enclosures 

Sincerely, 

Barbara Nation 
Office Specialist 
UST Program 

EXHIBIT 

811 SW Sixth Avenue 
Portland, OR 97204-1390 

. (503) 229-5696 
TDD (503) 229-6993 

. DEQ-1 
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OREGON DEPi .. 11 MENT OF ENVIRO·, .'v1'""".~TAL QUALITY 
UNDERGROUND STORAGE TANK 
PERMIT APPLICATION 

TANK OWNER 
PLEASE PRINT CLEARLY 

NAME Cindy Gay 

ADDRESS 2938 8 s. E . Heiple Road 

Eagle Creek, OR 97022 

x 

PHONE 503 630-5867 

PROPERTY OWNER 
PLEASE PRINT·CLEARL Y 

NAME_c_i_nd_y __ G_a_y _____________ ~ 

ADDRESS 29388 S.E. Heiple Road 

Eagle Creek, OR 97022 

PERMITTEE 
PLEASE PRINT CLEARLY 

PERMIT FEE ASSESSMENT 

_ _.<.. __ Tanks at $25 each= $;5\), D 0 
Number of tanks 

AMOUNT REMITTED$ ;)_~-=.$ __ . _o_o __ _ 

OCT 1 l 1991 

~ j,t 7s...c,;J it10- ,1~rcr1 
~ .nit./ t l...,__ 

FACILITY 
PLEASE PRINT CLEARLY 

NAME Beaver Oaks Airport 

/ 

ADDRESS __ 2_9_3_8 _8 _ s_ ._.E_._H_e_i.:;...p_l_e _R_d_. __ 

Eagle Creek, OR 97022 

( 503) 630-5 867 PHONE _______________ _ 

SIC Code ----------------

. D . NEW INSTALLATION 

' 
f 

! 

Cindy Gay (PLEASE SUBMIT THIS APPLICATION 30 DAYS PRIOR 

NAME ·- ------------

ADDRESS _2_9_3_8_8_s_._E_._H_e_i _p _l e_R_o_a_d---"--

Eagle Creek, OR 97022 

ERMITTEESlNATURE 

?i-ioNE ~eJ - t:e ,) o · -s-~ &1 

TO USING TH E TANK.) . 

Each completed application must Include 
the signatures of the tank owner, the pro­
perty owner and the permittee. 

All three signature lines must be signed. 
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..._. .. d 

' . 
OR~CON .. UST .~~JRVEY \~:~ 

INSTRUCTIONS 

Please fill in forin to the best of your knowledge. If you do not know or cannot estimate an item requested, 
please mark "Unknown." . . 

Facility Name: 
TANK NO. TANK NO. TANK NO. TANK NO. 

Tank Identification No. (e.g. ABC-123) or 

I Arbitrarily Assigned Sequential Number _(e.g. 1,2,3 .. . ) 

1. Status of Tank If temporarily out of use, 
(check one illil.Y Estimated time out of use: 
if applicable) I month-6 months ( ) ( ) ( ) ( ) 

6 months-I year ( ) ( ) ( ) ( ) 
1 ycar·S years ( ) ( ) ( ) ( ) 

S years or more ( ) ( ) ( ) ( ) 

Estimated date tank is to be brought 
back into use (mo/ yr) ( ) ( ) ( ) .( ) 

2. Was tank new at time of installation? (Y /N) ( '1 ) .. ( ) ( ) ( ) . 

3. Containmi:!'t Systems Single-walled tank <X ) ( ) ( ) ( j 
(check one) · Double-walled tank ( ) ( ) ( ) ( ) 

Pit-lining system ( ) ( ) ( ) ( ) 
Unknown ( ) ( ) . ( ) ( ) 

4. Leak Detection System Visual ( >< ) ( ) ( ) ( ) 
(check all that apply) Stock Inventory <>< ) ( ) ( ) ( ) 

Tile drain ( ) ( ) ( ) ( ) 
Vapor wells ( ) ( ) ( ) ( ) 

Sensor instrument (specify type): 
In-ground detector ( ) ( ) ( ) ( ) 

Within walls of double-walled tank ( ) ( ) ( ) ( ) 

Ground water monitoring wells ( ) ( ) ( ) ( ) 

Continuous in. piJ?ing ( ) ( ) ( ) ( ) 
Pressure test ( ) ( ) ( ) ( ) 

Internal i~spection ( ) ( ) ( ) ( ) 
Other, specify 

None ( ) ( ) ( ) ( ) 
Unknown ( ) ( ") ( ) ( ) 

5. Overfill Protection (YeS/No) (A/ ) ( ) ( ) ( ) 

6. Loation of Piping No pans in contact with soil ( ) ( ) ( ) ( ) 
(check all Pans contacting the soil which arc: 
that apply) Unprotected metal ( ) ( ) ( ) ( ) 

Made of corrosion resiStant materials ( x ) ( ) ( ) ( ) 
Corrosion-resisted coated ( ) ( ) ( ) ( ) 

Cathodically protected ( ) ( ) ( ) ( ) 
Double-walled ( ). ( ) ( ) ( ) 

Within a secondary containment ( ) ( ) ( ) ( ) 
Interior lined ( ) ( )- ( ) ( ) 

Unknown ( ) ( ) ( ) ( ) 

7. History of Tank Repairs 
(check one except as indicated) If tank repaired, 

Indicate date of last repairs (mo/ yr) 
None ( x ) ( ) ( ) ( ) 

Unknown ( ) ( ) ( ) ( ) 

8, History of. Pipe Repairs 
(check one except as indicated) 

If pipe repaired, indicate date (mo/yr) 
None ( >< ) ( ) ( ) ( ) 

Unknown ( ) ( ) ( ) ( ) 

9. Tank Removed from the Ground 
Indicate date (mo/ yr) -

(mark only if applicable -
tank removed since May l, 1988) ( ) ( ) ( ) ( ) 

THANK YOU FOR YOUR ASSISTANCE 

00390 
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~Nmne(fromSectlon '>-~-------- l.ocation (from s.c:uon •• , _________ r ...... ··---· - r .. ~.::. 

,ljJI ,,.,_~il:.JI( '"'I•'~ }!l;l 0!il{i·fir';'fli'rW\ffNw·J¢H14Q 
T..:.. tdenttflcation No. (e.g.. ABC·123), or .· . \_ Tank No. Tank .No. 
Alllilr3rify Aslsi9ned ~uentlal Number (e.g., 1.2.3-) · .·. : .. . / 

11..~'otTank 
'arlr all that apply Ill) 

~ E:sUmated Age (Years) 
, .. 

1.EstimatedTotal Capacity (Gallons) 

Concrete 
Fiberglass Reinforced Plastic 

Vnknown 

Other. ~lease Specify 

5.. memat-Protection C hod' p . 
(Marie all that apply qfJ) . . . at 1c rotect1on 

I lnteno' Lonm~~~~p~::: 
! ti.. &temat Protection 

(Jlarlc aJI that apply Ill) 
Cathodic Protection 

Painted (e.g .• asphaJtic) 
Fiberglass Reinforced Plastic Coated 

None 
Unknown 

Other, Please Specify 

7'.?fping 
f ltfarlc all that app/y!IJ) 

Bare Steel 
Galvanized Steel 

Fiberglass Reinforced Plastic 
Cathodically Protected 

Unknown 

Other. Please Specify 

11..sumtance Cu~tly or Last Slored 
fn Gteatest Quantity by Vo4ume 

a. Empty_ 
b.. Petro6eum 

Oie:sei 
·. ~- tllf.lfrlc ail that apply~) 

Kerosene 
Gasoline (including alcohol blends) 

UsedOil 

Other. Please SpeCify 
c. Hazardous Substance 

e Indicate Name of Principal CERCLA Substance 
. OR 

Chemical Abstract Service (CAS) No. 
Mark box G! if tank stores a mixture o't substances 

~ d. Unknown 

3..Addittonal ln"fom'latlon (for tanlu permanently ·. 
r~·out of service, 

a. Estimated date last used (mo/yr) 
Ila. Estimated quantity of sub;;tance remaining (gal.) 

·c:.. Mark box (3 if tank was filled with inert material 
(e.g .. sand. concrete) 

c:::J 

c:::J 
c:::J 

185rA!:r ( 
9f2p l 
E:J 

c::::J 

I 

•t@awm~~\ 
._,,k No. Tank No. . Tank N~:\ 

c::::J C:J c::::J 
c::::J c::J c::::J 
c::J C:J - c:::::J 
c::::J CJ . c:::J 

c::::J 
c::J 
c::::J 
c::::J 

c::J 
c::::J 
c::::J· 
c::::J 
C:J 

I 

c::J 
c::::J 
C:J 
C:J 

I I 

Page 2 
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N.Xifiacion iS requ.ired by F edttal l•w for all unduiround i.nk.s Ill.mt h.mn bttn 
....em1score re;ut.1ed subs<.nces since J.nuuy I. 1974. 111.mc •n in che ,round as of 
~. i986.. or ill.me ue broucht inco use •fler May 8. 1986. Tiii! !nfonnarion reques1ed 
is·iitqoaced by Sec:tjon 9001 of the Resown ConserYation and Recovery Acc. ( R CRA), 
~~ . 

Tfie•primary purpose of this no1ific:11ion program is to locate: :ind e\"aluatc: undc:r­
gr~<1anks 1ha1 st.~rc: or have: s1orc:d . pc:trolc:~m or ha1.ardous >Ubstanci::s. II is 
c~c:cr:1ha1 the in1orma11on you provide: ...-111 be: b:osed on rc::isonably available: 
n:cardsi or; in chc: :ibsc:na: of such records. your knowledge:. bc:lic:f. o r recollCClion. 

W'ftcr"Mllll No1iCy? SCClion 9002 of RCRA. as :imc:nded. requires ch.a1. unless 
exempted,. ownc:rs oi underground ranks chat store: regulated substances must no1ify 
dcsqnaurd ·-Statc: or local agc:nc:ic:s of the c::<istc:ricr: of thc:ir canks. O"'·nc:r mc::ins­

(all iri-fhc: = of an underground stor.igc: cank in use: on Novc:mbc:r 8. 1984. or 
br'buglurimo use attc:r that dace. :iaiy .pc:non· .... ·ho owns an underground storage: tank 
usc8:fcr...dlc: storage. u,..,. or dispensing of regulated substances. and 

(bl,in·rhc: case of any underground stora~c: unk in usc:' bc:forc: No, ·c:mbc:r 8. 1984. 
bti:umr.lcmgc:r in use on that date. any person who owned such tank immediately before: 
chcnrisi:an11nuation oi ics use:. 
~ifank.s Are induded? Underground storage tank cs dc:linc:d as any one: or 

combinau.on of tanks that (I l is used io contain :in :ic.:umula11on of-regulated >Ub­
stancc:s:: and (2) " ·hose: \"Olumc: l including connc:ctc:d undc:rground piping) cs IOC:::C or 
more:beiiclth the ground. Somcc::'tamplcsarc: underground canks storing: I. gasohnc:. 
uscd:o1h:or diesel fuel. and 2. indusmal solvencs. pesticides. herbicides or fumigants, 

Wl)ilt>LT.anks Are E.xcluded? Tanks remo,'cd from the ground arc: not subject co 
notiiic:ui.on. OlheT tanlr.s excluded from noucic:it ion arc:: · . 
I. farzrror residential tanks oi l.100 gallons or less capacity used for storing mo1orf uc:l 
f oiofancommaci.al purpo=: 

. 2.lardcs'U.Scd for stonn·g hc:ating oil for consumptive use on.the premises when: storc:d: 
3.lc~ii:unks:· 

gathering operations: 
9. scoragc tanks sicuatcd in a n underground area (>uch a> a ba>emenc. cellar. 
minc:worlr.ing. drift. >hail. o r cunnc:l) 1i che >Coragc tan~" ,ituatc:d upon ur abO\c :nc 
surface of the lloor. 

What Substances Are Conred? The notification re4\uremc:nl> apply to unoer­
ground s1oragc: tanks that contain regulaccd ,ubstanco. Thi. include> any ,ub>rance 
dc:lincd 3S ha1.ardous in section IOI ( 141 of chc: Comprc:hc:nsl\c: En\"ironmen1al 
Response. Compcnsacionand L1abd11y Ace oi 1980(CERCLAl. ''' ich chc:c:;'(cc:p11on oc 
those subs1an= regulated a> ha1ardous ..,..a,cc: under Subtiile C of RCRA. It ai><> 
includc:s petroleum. e.g .. crude 011 or :iny fracuo n thereof which "li4uid at >tancJard 
conditions of cc:m.perature and prc::>>ure (60 degrees Fahrenheit and 14. 7 pound> rcr 
S<l~.rc: inch absoluce). 

When To No1ifv? l. Owner> of underground >tOrJ~e tanb en u>c or ihac ha\c hccn 
taken out of o periulon afcer January I .- 19i~. bu1 , 11ft 1n the ground. mu~t nolll ) "~ 
Mav 8. 1986. 2. Owners who bnn11 unden1round >1ora11e ianb cnco U>C allcr ~la\ ~. 
1986. musl nocify within JO da) > oi' bnng1ng the can ks 1nco u.o;c. · 

~•Ilia: Any owna" who knowin1ly fails co notify or submilS (also! informatio n 
shaU be subject to a civil penalty not to excttd SI0.000 for "11ch cank fo r which 
noUl"ic:ation is not civen Of' for which (ahe informarion is submined. 

P1e2se type or · print in ink ail items cxcq>t ·signature~ in Scoetion V. This fonn mu.st be complete.! for each 
loG:atien>containing underground stonge tanks. If more than 5 tanb are owned at this location. photocopy the 
~,.jde. and staple continuation sheea to this fonn. 

Indicate number of 
continuation sheets 
a ttached · 

Oloit~ame (Corporauon. lnd1v1dual. Puo1u: Agency. o r Other Entity) 

Cind 
IStr~ddress 

1 29388 S. E. heiple Road 
ic ·· I ounty 
I Clackamas 
Clfy.·1 

Oregon 
State 

OR 
Phone Number 

630-5867 
Ty-p«>ef·.Ownef' (M•rlc all ttr.t aJ>P'y{ji) 

[JE::ur.rent 0 State or Local Gov't 

I r-r... 0 Federal Gov't 
i WJ-0rmer (GSA facility 1.0. no. 

I 

ZIP Code 
97045 

~Private or 
La.. Corporate 

O Owner.;hi 
uncertain 

·(If same as Section 1. mark box.here 0 ) 
' F.acility Name or Company Site Identifier. as applicable 

Beaver Oaks airport 

Street Address or Stace Road. as appucaole 

293~8 S.E. Heiple Road 
County 

Clackamas 
b1y (nearest) 

EarJl e Creek, 
State 

OR 
ZIP Code 

97045 

Indicate 
number of 
tan ks at this 
location 

Mark box h ere if tank(s) 
are located on land wathcn 
an Indian reservation or 
on otner Indian trust lands 

0 

·Area Code Phone Numoer 

Date S igned 

/0 - )'-/ -·'1 l" 
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1 

2 

3 

4 

5 
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7 

8 

9 

IP 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

BEFORE THE OREGON ENVIRONMENTAL 
QUALITY COMMISSION 

In the Matter of: ) 
CYNTHIA GAY. ) 
Case No. LQ/T-NWR-02-017 ) AFFIDAVIT 

) 
) 

STATE OF OREGON ) 
County of Multnomah ) 

I, Greg Toran, being duly sworn, depose and say that the following is true to the best of my 
knowledge: 

1. That, I, Greg Toran, have been employed by the Oregon Department of 
Environmental Quality as an Environmental Specialist since October 1, 1998. 

2. That in the course of that employment, I conducted site inspections of 
underground storage tanks and drafted letters and memorandums in relation to those inspections. 

3. That on or about November 14, 2000, I conducted a site inspection of an 
underground storage tank located at 29388 S.E. Heiple Road in Eagle Creek, Clackamas County, 
Oregon. 

4. During that site inspection, I took pictures of the land on which the underground 
storage tank was located. Additionally, during the site inspection, I noted that the underground 
storage tank was located in a field which was used as a landing strip for airplanes. 

5. During the site inspection, I was told by Respondent's representative.that the 
underground storage tank was used to fuel airplanes. 

6. That on or about November 30, 2000, I drafted a memorandum setting forth my 
observations during the site inspection. 

7. That the attached aforementioned pictures and memorandum are true and exact 
copies of the originals thereto. 

Date: f-z 6"l. h ili~ 
Department ofEnvironment$,t' Quality 

Sworn and subscribed before me this i...b_ day of December 2003 

SEAL -· .. .. .:- ·· 

-· 

Page 1 - TORAN AFFIDAVIT 
EXHIBIT 

JJL1J~ 
Notary Public f~ 
My Commission Expires 

.... =--, 
-' ~-

CASE NO. LQ!f-NWR-02-117 
00394 



. . . 

NWR UST FIELD INSPECTION REPORT / 

· Inspection Date: \\ I l '""\ l-0 
t I 

Site Name: \SeA:"1cC- OA \c~ (A ,;&\ Total Time* $. () K 
Site Address: c '\ i ~ \\e \_ Jf' ~L )2 ~ *Include inspection, travel, paperwork . 

File/Facility No: l Oi 0 ~ 
(both UST & UST Cleanup fi le #'s as' appropriate) 

DEQ Inspector: G-re ~ - \ er- fib.. 

Others Onsite: RA \'if~ µA.-t Le:.. ' / 
/ S ~4 e. Of'CC'Pr Tor~ c___::: (include company name) 

Supervisor License No. : Exp. date ___ _ 
(npte the name of the license holder with **) 

Inspection Type 

Y--;tl:s_-Decommissioning 
Y-~1998 Compliance (full) 

Partial Compliance 
Y---N---Leak Detection 
Y---N---Financial Responsibility 
Y---N---Corrosion Protection 
Y---N---NA Spill & Overfill 

Y---N---Install-New 
Y---N--·-Upgrade-Retrofit 
Y---N--- Service Provider Audit 
Y ---N---Cleanup 
Y---N---SWLA/Soil Treatment 
Y---N---Distributor Audit · 

Circle Y for. ........ Yes= inspected & in compliance (Y for data entry) 
Circle N for . . .. '. .... No= inspected & NOT in compliance (N for data entry) 
Leave Blank for. .......... .Inspection not performed (no data entry necessary) 

Y---N---Complaint 
Y---N---WQ-New Permit 
Y---N---WQ-Exist Permit 

Photos Taken? ci2.N (attach) Samples Taken? Y--@(attach re.sults) 
============================================================================== 
Notes (use back of form as necessary) 

01~ c.cl \ ~ ~ R ',+re l i '.l i'Jrq_<J _ Ov1e UST G.>"' ~'. " s. 
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State of Oregon 

Department of Environmental Quality Memorandum 

Date: November 30, 2000 
To: UST facility file 10905 

From: Greg Toran ODEQINWR 

Subject: Beaver Oaks UST status. 

Site inspection to discuss current status of single UST. Met onsite with Ralph Hatley (reported 
as being owners rep). Hatley appears to meet the definition of Permittee. Site is being operated 
as an airport, jump school. Jiatley appears to be operating other business concerns at this 
location. Inspection in response to phone call from Hatley, following recent NON issued by the 
Department. 

Inspection to determine and discuss UST status and recent claim by Hatley of UST being farm 
tank. Property is zoned as farm use only, confirmed with county. Hatley claims to be raising 
hay as a crop, to be given away and not sold. 

At the time of the inspection Hatley is.most cooperative. Historic use of UST was for fueling 
small planes. At one time, fuel was pumped out of UST into transport truck containing filtering 
system. UST has been out of use as a fuel storage tank for planes for approx. 3 years. UST 
currently contains some measure of product, product has been siphoned out from time to time for 
various reasons, unrelated to planes according to Hatley. Dispenser/pump has been removed for 
3 years according to Hatley. 

Current amount of product in UST is unknown. Ground water in area is shallow within UST · 
nest on a seasonal basis, according to Hatley. One drinking water well on the NE comer of the 
property. Other wells in the area. Hatley seems concerned with the possibility of impacts to the 
wells in the area and seems to have backed off from the initial claim of the UST being an 
unregulated farm tank. 

This UST is most certainly a regulated UST based on past use. Hatley seems agreeable in 
following Department direction to decommission the UST. I suggested the following: 

Remove all product and water in UST immediately. Verification of completion of this task by a 
third party in writing. This is to be followed by sampling of soil and if necessary water, per UST 
cleanup and compliance rules. Hatley to provide a written schedule for completion of this work 
within 3 weeks. Schedule to also include a target date for completion of the decommissioning. 
The Department to approve a later decommissioning date (next summer) provided that 

00396 
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Beaver Oaks UST status 
Page 2 

Hatley follow through with his plans for submittal of the schedule and completion of the UST 
pumping and sampling. Completion of the UST pumping and sampling and records submittal to 
be accomplished by the date noted in option 2 of the most recent NON. The date specified in the 
NON was 90 days from the date of the notice. So the due date for completion of this phase of the 
work would be the end of January, 2001. 

Mailing documentation to Hatley. This documentation to be a summery sheet that outlines these 
steps, UST closure requirements, forms for documenting closure, and a list of licensed 
supervisors. Hatley stated that he would be doing the decommissioning. I recommended he 
consult licensed service providers or supervisors. 
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OPENonline - Oregon Clackamas County Property Detail Page 1of1 

Oregon - Clackamas County Property Detail 

c \ C-o 4r,~es.> ..So ':J ~ bSS- eb I / 
Return to List Return to Search Screen I Record Help I 

Address : 29388 H@ Records Current Through : 01/02/2002 

Date Searched : 06/05/2002 

Parcel Nbr 

Taxpayer 

Address 

Situs Addr 

: 00932904 Alt Parcel Nbr : 34E18 00603 

: GAY CYNTHIA ROSE 

: 29388 SE HEIPLE RD 

EAGLE CREEK, OR 97022 

: 29388 SE HEIPLE RD 

EAGLE CREEK, OR 97022 

Neighborhood : Estacada rural all \other
1 
~ ) J · \,,/\~ .r-r\ v e.. A 

r' l. r D Ct. \.I\ ' -1 ' u ' 
Land Class : 551 - 1-:::::- "j..._ v L-.. s. l v Q... ~ Lil ;;;. 1.._, ) 

Bldg Class 

Full Baths 

Half Baths 

:o 
:0 

Bedrooms 

Living Area 

:o Year Built 

Year Assessed : 

Real Market Value Land : $ 230,349 Total Acreage : 26.83 

Real Mkt Val Improvements : $ 18,620 Fire Patrol Acres : 

Real Mkt Val Fire District : $ 248,969 

Assessed Val Fire District : $ 47,830 

Total Assessed Value : $ 47,830 

Total Taxable Value : $ 

Total Exempted Value : $ O 
Exemption Description 

Gross Tax Due : $ 696.14 

Net Tax Due : $ 675.26 

Outstanding Tax : $ 0.00 

Sale Date 

Sale Price : $ 

OPENonline cannot warrant or guarantee the accuracy or completeness of data. By accepting this transmission, users certify that they 
are in compliance with the FCRA any other applicable federal, state and local laws. Users are responsible for the proper use of this 
account as stated in the certification of use and the Terms of Service Agreement. Any violation is grounds for termination and 
submission to the FTC or other appropriate agency. 

OPENon/ine Eastern Operations Customer Support (800) 366-0106 
OPENon/ine Western Operations Customer Support (800) 454-6575 

00402 

EXHIBIT 

http://www.cis-usa.com/cgi-bin/parse?/cgi-bin/Atb150x2/Execute?Program=LOGIC-OR-P... 6/5/2002 



OPENonline - Oregon Clackamas County Property Detail Page 1of1 

Oregon - Clackamas County Property Detail 

Return to List . 

Address: 29388 H@ 

Parcel Nbr 

Taxpayer 

Address 

Situs Addr 

-~) ~ 
Return to Search Screen Record Help 

Records Current Through : 01/02/2002 

Date Searched : 06/05/2002 

: 01825644 Alt Parcel Nbr : 24E32 04501 

: GAY CYNTHIA ROSE 

: 29388 SE HEIPLE RD 

EAGLE CREEK, OR 97022 

Neighborhood : Estacada rural all other \ k ..-,...., {Y 
0 

) Y\ \l 
Land Class : 400 -:.. ~ ~ \ ""' ~ n;v 4 ~.-"°" ~~· , J i5"' IV < -" 
Bldg Class : () ~ \ ..5 ~e,, c , ~ \ }}.. Q. ,s .... ~ 1,,.. . ? ~ ; 1 '-" 

Full Baths 

Half Baths 

Bedrooms Year Built 

Living Area Year Assessed : 

Real Market Value Land : $ 130,813 Total Acreage 

Real Mkt Val Improvements : $ O Fire Patrol Acres : 

Real Mkt Val Fire District : $ 130,813 

Assessed Val Fire District : $ 96,319 

Total Assessed Value : $ 96,319 

Total Taxable Value :$ 

Total Exempted Value : $ O 
Exemption Description 

Gross Tax Due : $1,399.39 

Net Tax Due : $1,357.41 

Outstanding Tax : $ 0.00 

Sale Date 

Sale Price 

: 19990830 

: $103,000 

OPENonline cannot warrant or guarantee the accuracy or completeness of data. By accepting this transmission, users certify that they 
are in compliance with the FCRA any other applicable federal, state and local laws. Users are responsible for the proper use of this 
account as stated in the certification of use and the Terms of Service Agreement. Any violation is grounds for termination and 
submission to the FTC or other appropriate agency. 

OPENonline Eastern Operations Customer Support (800) 366-0106 
OPENonfine Western Operations Customer Support (800) 454-6575 

00403 
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. . OPEN online - Oregon Clackamas County Property Detail Page 1of1 

Oregon - Clackamas County Property Detail 

-~J ~ 
Return to List Return to Search Screen Record Help 

Address : 29388 H@ Records Current Through : 01/02/2002 

Date Searched : 06/05/2002 

Parcel Nbr 

Taxpayer 

Address 

Situs Addr 

: 01637884 Alt Parcel Nbr : 24E32 04905 

: GAY CYNTHIA R 

: 29388 SE HEIPLE RD 

EAGLE CREEK, OR 97022 

Neighborhood : Estacada rural all other 

Land Class : 400 
·Bldg Class 

Full Baths 

Half Baths 

Bedrooms Year Built 

Living Area Year Assessed : 

Real Market Value Land : $107,600 Total Acreage 

Real Mkt Val Improvements : $ O Fire Patrol Acres : 1.00 

Real Mkt Val Fire District : $ 107,600 

Assessed Val Fire District : $ 57,490 

Total Assessed Value : $ 57,490 

Total Taxable Value :$ 

Total Exempted Value : $ O 
Exemption Description 

Gross Tax Due : $ 853.26 

Net Tax Due : $ 827.66 

Outstanding Tax : $ 0.00 

Sale Date 

Sale Price 

: 19970801 

: $115,000 

OPENonline cannot warrant or guarantee the accuracy or completeness of data. By accepting this transmission, users certify that they 
are in compliance with the FCRA any other applicable federal, state and local laws. Users are responsible for the proper use of this 
account as stated in the certification of use and the Terms of Service Agreement. Any violation is grounds for termination and 
submission to the FTC or other appropriate agency. 

OPENon/ine Eastern Operations Customer Support (800) 366-0106 
OPENonline Western Operations Customer Support (800) 454-6575 
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I 

"'"EGON SECRETARY OF :STATE 

HOME 
SE..-'1RCH 

,..._ Corporation Division 
CONTACT us business referral center 

information referral list business registry/renewal 

oregon business guide 

forms/fees notary public 

uniform commercial code uniform commercial code search custom searches & lists 

Business Name Search 

New Search Printer Friendl;y: Business Entity Data 
Registry Nbr En tit~ Entit~ 

Jurisdiction Regist ry Dat e Duration Date Renewal Date Tvoe Status 
355290-80 DBC ACT OREGON 07-17-1993 

Entity Name SKYDIVE, INCORPORATED 
Foreign Name 

New Search Printer Friendl;y: Associated Names 
Type [PPB PRINCIPAL PLACE OF 

BUSINESS 

Addr 1 ~9388 SE HEIPIE RD 
Addr 2 

csz EAGLE CREEKIOR 197022 I I Country !UNITED STATES OF AMERICA 

Type ki\.GT REGISTERED AGENT Start Date 
07-17-

Resign Dat e 
1993 

Name [PATRICK IA lBUTLER I I 
Addr 1 522 SW 5TH A VE STE 905 
Addr 2 

csz [PORTLAND IOR 197204 I I Country !UNITED STATES OF AMERICA 

Type MALIMAILING ADDRESS I 
Addr 1 ~9388 SE HEIPLE RD 
Addr 2 

csz EAGLE CREEKIOR 197022 I I Country !UNITED STATES OF AMERICA 

Type [PRE (PRESIDENT I 
Name !RALPH IA (HATLEY I I 

Addr 1 293 8 8 SE HEIPLE RD 
Addr 2 

csz EAGLE CREEKIOR 197022 I I Country !UNITED STATES OF AMERICA 

Type SEC !SECRETARY I 
Name RALPH IA IHATLEY I I 
Addr 1 29388 SE HEIPLE RD 
Addr 2 EXHIBIT 00406 

ll 
http://sos-venus.sos.state.or.us:8080/beri_prod/pkg_w( 

D 
D 
!9 l) _detl?p_be_rsn=l 799 .. . 12/11/2003 



Busin~ss Registry Database Search 

L c_,z · jEAGLE CREEKIOR 197 
Page 2 of2 

I Country fuN;rTEL fATES OF AMERICA 

J.~ew Search Printer Friendly N arne H. t IS Ory 

Business Entity Name 
Name Name 

Start Date End Dat e 
Tvoe Status 

SKYDIVE, INCORPORATED EN CUR 07-17-1993 

New Search Printer Friendly s urnrnary H. t IS Ory 
Image Action lrransaction Ef fective Status Nam e/ Agent Dissolved By 
Dat e Date Date Change 

06-11-
2003 

06-12-
2002 

06-14-
2001 

06-28-
2000 

06-17-
1999 

07-17-
1998 

07-01-
1997 

07-08-
1996 

10-19-
1995 

09-15-
1995 

07-21-
1995 

08-01-
1994 

07-17-
1993 

k\NNCJALREPORT 
06-11-2003 SYS 

~AYMENT 

k\NNCJAL REPORT 
06-12-2002 SYS 

PAYMENT 
k\NNCJAL REPORT 06-14-2001 SYS [PAYMENT 

STRAIGHT RENEW AL 06-14-2000 FI 

STRAIGHT RENEWAL 06-07-1999 FI 

k<\MENDED RENEW AL 07-17-1998 FI 

STRAIGHT RENEW AL 07-01-1997 FI 

STRAIGHT RENEW AL 07-01-1996 FI 

[REINSTATEMENT 10-19-1995 FI 

OCN\'OL DISSOLUTION 09-07-1995 SYS 

NOTICE 07-24-1995 SYS 

k<\MENDED RENEW AL 08-01-1994 FI 

INEWFILING 07-17-1993 FI 

About Us I Announcements I Laws & Rules I Feedback 
Site Map I Policy I SOS Home I Oregon Blue Book I Oregon.gov 

For comments or suggestions regarding the operation of this site, 
please contact : businessregistry.sos@state.or.us 

© 2003 Oregon Secretary of State. All Rights Reserved . 

\l.nf" HTM~ ~ 
YY~v 4 .0 1Vj 
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• 

. I 
t.m£GON SECRETARY OF STATE 

HOME 
SEARCH 

,.... Corporation Division 
CONTACT us business referral center 

information referral list business registry/renewal 

oregon business guide 

forms/fees notary publlc 
uniform commercial code uniform commerclal code search custom searches & lists 

Business Name Search 

New Search Printer Friendly Business Entity Data 
Registry Nbr En tit~ En tit~ Jurisdiction Reg istry Date Duration Date Renew a I Date Tvoe Status 

471972-80 ABN ACT 08-10-1995 
Entity Nam e SKYDIVE EAGLE CREEK 

Foreign Name 

Affidavit? N 

New Search Printer Friendly Associated Names 
Type IPPB 

IPRINCIP AL PLACE OF 
[BUSINESS 

Addr 1 29388 SE HEIPLE RD 
Addr 2 

csz EAGLE CREEKIOR 197022 I I Country fUNITED STATES OF AMERICA 

Th A th e u onze dR t t' epresen a 1ve a dd . t h ress 1s T e ma1 ing a dd f th" b ress or IS usiness. · 

Ty pe REP 
!AUTHORIZED 

Start Date 
08-10-

Resign Date 
REPRESENTATIVE 1995 

Of 355290-80 SKYDIVE, INCORPORATED Record 

Addr 1 29388 SE HEIPLE RD 
Addr 2 

csz EAGLE CREEKIOR 197022 I I Country lUNITED STATES OF AMERICA 

Type REG !REGISTRANT I 
Of 

355290-80 SKYDIVE, INCORPORATED Record 

Addr 1 
Addr 2 

csz I I I I Country I 
EXHIBIT 

~ 
Tew Search Printer Friendly Name History 

Business Ent ity Name Name Name 
Start Date End Date Type Status 
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Page 2 of2 Business Registry Database Search 

!SKYDIVE EAGLE CREEK EN _,UR I 08-10-1995 I 

~ew s h earc P . t F . di rm er nen y s ummary H' t lS Ory 
Image Action Transaction Effective Status Name/ Agent 
Date Date Date Change 

07-01-
RENEW ALP A YMENT 07-01-2003 SYS . 2003 

06-29-
RENEW ALP A YMENT 06-29-2001 SYS 2001 

07-08-
STRAIGHT RENEW AL 06-28-1999 FI 

1999 
07-21-

STRAIGHT RENEW AL 07-08-1997 FI 
1997 

08-10-
~WFILING 08-10-1995 FI 1995 

New Search Printer Friendly 
Counties Filed 

Counties 

Clackamas, Marion, Multnomah, Washington, Yamhill 

Counties Not Filed (but not necessarily available) 
Baker, Benton, Clatsop, Columbia, Coos, Crook, Curry, Deschutes, Douglas, 
Gilliam, Grant, Hamey, Hood River, Jackson, Jefferson, Josephine, Klamath, 
Lake, Lane, Lincoln, Linn, Malheur, Morrow, Polk, Sherman, Tillamook, 
Umatilla, Union, Wallowa, Wasco, Wheeler 

About Us I Announcements I Laws & Rules I Feedback 
Site MaR I Policy I SOS Home I Oregon Blue Book I Oregon.gov 

For comments or suggestions regarding the operation of this site, 
please contact : businessregistry.sos@state.or.us 

@ 2003 Oregon Secretary of State. All Rights Reserved. 

Dissolved By 
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Rent Move Finance 

Find 
Image Size: Small Medium large 

Garden 1-00d uecorate 

Advanced Find 

Sty&e: Relief Topo Image 

34 km SE of Portland, Oregon, United States 07 Jul 1994 

I" 2'.oom 2madiilllll~ ... 
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Image courtesy of t he US Geologica l Survey. 
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Down lo< 
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Shop 

About 

Print 
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Download 
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0 PleeH call 
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Oregon 
Theodore R. Kulongoski, Governor 

NOTICE OF HEARING 

Date Mailed: November 19, 2003 

Of» ; of Administrative Hearings 
Transportation Hearings Division 

Employment Department 
1905 Lana A venue NE 

Salem, OR 97314 
(503) 945-5547 

FAX (503) 945-5304 
TTY 1-800-735-1232 

CYNTHIA GAY SUSAN GRECO 
29388 SE HEIPLE RD 
EAGLE CREEK OR 97022 

DEPT OF ENVIRONMENTAL QUALITY 
811 SW6TH AVENUE 
PORTLAND OR 97204 

RE: In the Matter of Cynthia Gay 
For the Oregon Department of Environmental Quality 
Office of Administrative Hearings Case No. 11 1013 
Agency Case No. LQ/T-NWR-02-094 

A hearing has been set in the above-entitled matter before the Office of Administrative Hearings. 

Hearing Date: 

Location: 

January 14, 2004 Hearing Time: 

Dept of Environmental Quality - Conf Rm 10 
Check in with Receptionist on the 7th Floor 
811 SW Sixth Ave 
Portland OR 97204-1390 

9:00 a.m. 

The Office of Administrative Hearings is an impartial tribunal, and is independent of the agency for whom the 
hearing is held. Your case has been assigned to Administrative Law Judge Stephen Elmore, an employee of the 
Office of Admini stn~tive Hearings. 

A request fol' reset of the hearing must be submitted in writing prior to the hearing. A postponement request 
will only be granted on a showing of good cause and with the approval of the administrative law judge. 

If you are hearing impaired or need a lan.guage interpreter at the hearing, immediately notify the Office of 
Administrative Hearings at (503) 945-5547 or TDD at 1-800-735-1232. The Office of Administrative 
Hearings can arrange for an interpreter at the hearing. Interpreters must be cer tified or qualified in 
order to participate in a contested case hea ring and may not have a conflict of interest with the hearing 
participants. 

Please notify the Office of Administrative Hearings at (503) 945-5547 immediately if you change your address 
or telephone number at any time prior to a final decision in this matter. 
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DEPARTMENT OF ENVlRONMENTAL QUALITY HEARINGS 

IMPORTANT INFORMATION FOR PREP ARING FOR YOUR HEARING 

NOTICE OF CONTESTED CASE RIGHTS AND PROCEDURES 

Under ORS 183.413(2), you must be info1med of the following: 

1. Law that applies. The hearing is a contested case and it will be conducted under ORS 
Chapter 183 and Oregon Administrative Rules of the Department of Environmental Quality, 
Chapters 137 and 340. 

2. Rights to an attorney. You may represent yourself at the hearing, or be represented by an 
attorney or an authorized representative, such as a partner, officer, or an employee. If you are a 
company, corporation, organization or association, you must be represented by an attorney or an 
authorized representative. Prior to appearing on your behalf, an authorized representative must 
provide a written statement of authorization. If you choose to represent yourself, but decide 
during the hearing that an attorney is necessary, you may request a recess. About half of the 
parties are not represented by an attorney. DEQ will be represented by an Assistant Attorney 
General or an Environmental Law Specialist. 

3. Administrative law judge. The person presiding at the hearing is known as the administrative 
law judge. The administrative law judge is an employee of the Office of Administrative Hearings 
under contract with the Enviromnental Quality Commission. The adminish·ative law judge is not 
an employee, officer or representative of the agency. 

4. Appearance at hearing. If you withdraw your request for a hearing, notify either DEQ or the 
administrative law judge that you will not appear at the hearing, or fail to appear at the hearing, a 
final default order will be issued. This order will be issued only-upon a prima facie case based 
on DEQ's file. No he_aring will be conducted. 

5. Address change or change of representative. It is your responsib ility to notify DEQ and the 
administrative law judge of any change in your address or a withdrawal or change of your 
representative. 

6. Interpreters. If you have a disability or do not speak English, the administrative law judge 
will an-ange for an interpreter. DEQ will pay for the interpreter if (1) you require the interpreter 
due to a disability or (2) you file with the administrative Jaw judge a w1itten statement under oath 
that you are unable to speak English and you are unable to obtain an interpreter yourself. You 
must provide notice of your need for an interpreter at least 14 days before the hearing. 

7. Witnesses. All witnesses will be under oath or affirmation to tell the truth. All parties and 
the administrative law judge will have the opportunity to ask questions of all witnesses. DEQ or 
the administrative law judge will issue subpoenas for witnesses on your behalf if you show that 
their testimony is relevant to the case and is reasonably needed to establish your position. You 
are not required to issue subpoenas for appearance of your own witnesses. If you are represented 
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by an attorney, your attorney may issue subpoenas. Payment of witness fees and mileage is your 
responsibility. 

8. Order of evidence. A hearing is similar to a court trial but less formal. The purpose of the 
hearing is to determine the facts and whether DEQ's action is appropriate. In most cases, DEQ 
wi ll offer its evidence first in support of its action. You will then have an opportunity to present 
evidence to oppose DEQ's evidence. Finally, DEQ and you will have an opportunity to rebut 
any evidence. 

9., Burden of presenting evidence. The party who proposes a fact or position has the burden of 
proving that fact or position. You should be prepared to present evidence at the hearing which 
will support your position. You may present physical, oral or written evidence, as well as your 
own testimony. 

10. Admissible evidence. Only relevant evidence of a type relied upon by reasonably prudent 
persons in the conduct of their serious affairs will be considered. Hearsay evidence is not 
automatically excluded. Rather, the fact that it is hearsay generally affects how much the 
Commission will rely on it in reaching a decision. 

There are four kinds of evidence: 

a. Knowledge ofDEQ and the administrative law judge. DEQ or the administrative law 
judge may take "official notice" of conclusions developed as a result of its knowledge in 
its specialized field. This includes notice of general, technical or scientific facts. You 
will be informed should DEQ or the administrative law judge take "official notice" of any 
fact and you will be given an opportunity to contest any such facts. 

b. Testimony of witnesses. Testimony of witnesses, including you, who have lmowledge of 
facts may be received in evidence. 

c. Writings. Written documents including letters, maps, diagrams and other written 
materials may be received in evidence. · 

d. Experiments, demonstrations and similar means used to prove a fact. The results of 
experiments and demonstrations may be received in evidence if they are reliable. 

11. Objections to evidence. Objections to the consideration of evidence must be made at the 
time the evidence is offered. Objections are generally made on one of the following grounds: 

a. The evidence is unreliable; 

b. The evidence is irrelevant or immaterial and has no tendency to prove or disprove any 
issue involved in the case; 

c. The evidence is unduly repetitious and duplicates evidence already received. 
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12. Continuances. There are normally no continuances granted at the end of the hearing for you 
to present additional testimony or other evidence. Please make sure you have all your evidence 
ready for the hearing. However, if you can show that the record should remain open for 
additional evidence, the administrative law judge may grant you additional time to submit such 
evidence. 

13. Record. A record will be made 'of the entire proceeding to preserve the testimony and other 
evidence for appeal. This will be done by tape recorder. This tape and any exhibits received in 
the record will be the whole record of the hearing and the only evidence considered by the 
administrative law judge. A copy of the tape is available upon payment of a minimal amount, as 
established by DEQ. A transcript of the record will not normally be prepared, unless there is an 
appeal to the Court of Appeals. 

14. Proposed and Final Order. The administrative law judge has the authority to issue a 
proposed order based on the evidence at the hearing. The proposed order will become the final 
order of the Environmental Quality Commission if you do not petition the Commission for 
review within 30 days of service of the order. The date of service is the date the order is mailed 
to you, not the date that you receive it. The Department must receive your petition seeking 
review within 30 days. See OAR 340-011 ..:0132. . 

15. Appeal. If you are not satisfied with the decision of the Commission, you have 60 days from 
the date of service of the order, to appeal this decision to the Court of Appeals. See ORS 
183.480 et seq. 
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Deborah Nesbit 

LAw OlflcEs of 

JossElsoN, POTTER & RobER1s 
THE GREGORY • SUITE ~06 

425 NW lOTH AVENUE 
PORTIANd, OREGON 97209 
TElEpHONE: (50}) 228-1455 

July 15 , 2002 

Department of Environmental Quality 
811 SW Sixth Avenue 
Portland . Oregon 97204 

Re : No. LQ/T - NWR-02-094 
Clackamas County 

Dear Ms. Nesbit : 

Enclosed for f i ling is the Request for Heari ng and Answer of 
Cynthia Gay in r esp.;nse to the Department ' s Notice of ;:iolation , 
Department Order and Assessment of Civil Penalty in the a bove 
numbered proceeding. 

The respocdent requests an informal discussion w ~ .. ·h the 
Department . 

LRD/pb 
enclosure 

cc : client 

FACSIMILE: (50}) 228-0171 

Very truly yours , 

LAWRENCE R. DERR 
OF COUNSEL 

1 5 

~ .. ''"- ~·· :;ur.li"LIANCE 
ANtJ V.NFORCEMENT 

~, .. p..,;:ii lll-'.JT OF kt:\.' •'=!l;·~<l.'EHTAL QUALITY 

E-MAIL: jpR@jpRIAW.COM 00421 



1 

2 

BEFORE THE ENVIRONMENTAL QUALITY COMMISSION 
OF THE STATE OF OREGON 

In the Matter o f: 
3 

CYNTHIA GAY 
REQUEST FOR HEARI NG AND ANSWER 
No. LQ/T-NWR-02-094 

4 CLACKAMAS COUNTY 

5 

6 REQUEST FOR HEARING 

7 The respondent requests a contested case hearing in t h e above 

8 captioned matter. 

9 ANSWER 

10 For answer to the Notice of Violation, Department Order and 

11 Assessment of Civil Penalty, respondent alleges : 

12 1. Respondent admits the allegations ·o f Findings , paragraphs 

13 1 through 9 and 11 through 14. 

14 2 In answer to the allegations of Findings , paragraph 10, 

15 respondent admits that Ralph Hatley participated in removing the UST 

16 prior to June 30 , 2000 under the direction of Respondent . Respondent 

17 admits t hat Hat l ey i s not a licensed underground s t orage tank 

18 provider. Responde nt denies that Hatley is the lessee of the 

19 property. 

20 3. Respondent denies t he allegations of Violations, 

21 paragraphs 1 through 4. 

22 I I I 

23 I I I 

24 

25 Page 1- Request for Hearing and Answer 

26 

27 

28 

JOSSELSON, POITER & ROBERTS 
Attorneys at Law 

425 NW.IOlh Avenue, Suite 306 
Portland, Oregon 97209 

Telephone: (503) 228-1455 
Fax: (503) 228-0171 
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1 For an Affirmative Defense, respondent alleges: 

2 4. The UST was exempt from regulation pursuant to ORS 

3 466.710(1): 

4 (a) The tank was located on a tract of land devoted to the 

5 production of hay; 

6 (b) The tank has a capacity of 1000 gallons; 

7 (c) The tank was used to store motor gasoline; and 

8 (d) The motor gasoline was used in farm vehicles, airplanes 

9 and automobiles and not resold. 

10 Wherefore, Respondent prays that the . Notice of Violation, 

11 Department Order and Assessment of Civil Penalty be dismissed. 

12 Dated July 15, 2002. 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Page 2- Request for Hearing and Answer 
JOSSELSON, POTIER & ROBERTS 

Attorneys at Law 
425 NW 10th Avenue, Suite 306 

Portland, Oregon 97209 
Telephone: (503) 228-1455 

Fax: (503) 228-0171 

R. Derr, OSB No. 
for Respondent 
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Department of Environmental Quality 

June 25, 2002 

811 SW Sixth Avenue 
Portland, OR 97204-1390 

(503) 229-5696 
TIY (503) 229-6993 

Cynthia Gay 
29388 S.E. Heiple Road 
Eagle Creek OR 97022 

CERTIFIED MAIL 
7001 1140 0002 3546 2903 

Re: Notice of Violation, Department Order and 
Assessment of Civil Penalty 
No. LQ/T-NWR-02-094 
Clackamas County 

fu 1988, the Department issued to you a temporary operating permit for an underground storage 
tank (UST) located at the Beaver Oaks Airport, 29388 S.E. Heiple Road in Eagle Creek, 
Clackamas County, Oregon. You also own the property on which the UST is located. 

Numerous times since 1997 the Department informed you that any UST that was not upgraded 
prior to December 1998, needed to be decommissioned prior to December 22, 1999. On 
February 23, 2000 and October 30, 2000, the Department issued to you Notices of 
Noncompliance (NON) for the violation of failing to decommission the UST. As a result of the 
NONs, the Department conducted a site and UST inspection in November 2000, at the request of 
the lessee of the property, Ralph Hatley. As a follow-up to that site visit, Greg Toran with the 
Department sent you and Mr. Hatley a letter outlining the specific requirements for . 
decommissioning the UST and a deadline of June 2001 for completing the decommissioning. 
When ~he Department did not receive any documentation regarding the decommissioning, a 
Notice of Noncompliance was issued to you on January 28, 2002. Via telephone in February 
2002, Mr. Hatley informed the Department that he had removed the UST. You did not submit 
the required notification prior to the decommissioning, nor did you submit the required 
decommissioning checklist including the analytical results of any soil samples collected, within 
30 days following the decommissioning. Additionally, Mr. Hatley is neither the owner or the 
permittee of the UST, nor a licensed UST service provider, and as such, could not legally 
decommission the UST. 

Notification to the Department prior to a decommissioning erisures that the Department approves 
any methods of disposal for the UST, that the correct materials are used, and that the correct 
practices are followed. Testing for a release at the time of decommissioning ensures that any 
releases are documented, reported and promptly corrected prior to the spread of any 
contamination. Submittal of the checklist following decommissioning allows the Department to 
verify that the correct procedures were followed. On March 14, 2002, the Department issued to 
you a NON for failing to provide, to the Department, notice prior to the decommissioning and the 
checklist following the completion of the decommissioning. · 
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Cynthia Gay 
Case no. LQ/T-NWR-02-094 
Page2 

You are liable for a civil penalty because you have violated Oregon enviromnental law. The 
enclosed Notice assesses a civil penalty of $6072. The amount of the penalty was determined 
using the procedures set forth in OAR 340-012-0045. The Department's findings and civil 
penalty determination are attached to the Notice as Exhibits 1 through 3. In addition to the civil 
penalty assessment, the enclosed Order requires you to either: (1) submit a completed 
decommissioning checklist including the results from the soil samples collected at the time of 
decommissioning; or (2) have a qualified third party measure for the presence of a release under 
the location of the decommissioned UST, and submit a completed decommissioning checklist 
and the annual UST compliance fees for the year 2002. · 

Appeal procedures are outlined in Section VI of the Notice. If you fail to either pay or appeal the 
penalty within twenty (20) days, a Default Order will be entered against you. 

If you wish to discuss this matter, or believe there are mitigating factors which the Department 
might not have considered in assessing the civil penalty, you may request an informal discussion 
by attaching a request to the appeal. The request to discuss this matter with the Department will 
not waive any right to a contested case hearing, if a timely answer is filed. 

I look forward to your cooperation in complying with Oregon's enviromnental laws in the futurt?. 
However, if any additional violations occur, you may be assessed additional civil penalties. 

Copies of referenced rules are enclosed. Also enclosed is a copy of the Department's internal 
management directive regarding civil penalty mitigation for Supplemental Enviromnental 
Projects (SEPs). If you are interested in having a portion of the civil penalty fund an SEP, please 
review the enclosed SEP directive. Exceptional pollution prevention could result in partial 
penalty mitigation. 

If you have any questions about this action, please contact Susan Greco with the Department's 
Office of Compliance and Enforcement in Portland at 229-5152 or toll-free at 1-800-452-4011, 
~nforcement extension 5152. 

Enclosures 

Sincerely, 

~~AauJ}JatlM~ 
Stephanie Hallock 
Director 

cc: Herrington Rose, NWR, DEQ 
LQ Division, DEQ 
Department of Justice 
Enviromnental Protection Agency 
Enviromnental Quality Commission 
Clackamas County District Attorney 
Ralph Hatley, 29388 S.E. Heiple Road, Eagle Creek, OR 97022 
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1 

2 

BEFORE THE ENVIRONMENTAL QUALITY COMMISSION 
OFTHESTATEOFOREGON 

IN THE MATIER OF: 
3 CYNTHIA GAY 

4 

5 

6 

Respondent. 

) 
) 
) 
) 
) 
) 
) 

7 I. AUTHORITY 

NOTICE OF VIOLATION, 
DEPARTMENT ORDER AND 
ASSESSMENT OF CIVIL 
PENALTY 
No. LQ/T-NWR-02-094 
CLACKAMAS COUNTY 

8 This Notice of Violation, Department Order and Assessment of Civil Penalty (Notice) is 

9 issued to Respondent, Cynthia Gay, by the Department of Environmental Quality (Department) 

10 pursuant to Oregon Revised Statutes (ORS) 183 and 468, ORS 466.765 and 466.810, and Oregon 

11 Administrative Rules (OAR) Chapter 340, Divisions 11 and 12. 

12 TI.FINDINGS 

13 1. On or about October 29, 1991 , Respondent was issued a temporary permit for an 

14 underground storage tank (UST) located at 29388 S.E . Heiple Road in Eagle Creek, Clackamas 

15 County, Oregon. Respondent is both the permittee and the owner of the UST. 

16 2. The UST was used to store a regulated substance (gasoline) for fueling of 

17 airplanes until approximately 1997. 

18 3. Respondent did not apply for or obtain a general permit registration certificate for 

19 operation of the UST by December 23, 1998. The UST has not been upgraded to meet either the 

20 new performance standards contained in 40 CFR 280.20, as adopted by OAR 340-150-0002 and 

21 as amended by OAR 340-150-0003(9) through (14), or the upgrading requirements contained in 

22 40 CFR 280.21, as adopted by OAR 340-150-0002. 

23 4. On or about October 1, 1997, August 15, 1998, November 11, 1998, January 13, 

24 1999, August 20, 1999 and December 6, 1999, the Department sent Respondent mailings 

25 indicating that the UST needed to be decommissioned, prior to December 1999, in compliance 

26 with the Department's rules. 

27 5. On February 23, 2000, the Department sent Respondent a Notice of 
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1 Noncompliance (NON) for failure to decommission the UST. The NON stated that the. 

2 failure to decommission the UST was a violation of the Department's rules and could result in 

3 the assessment of civil penalties. 

4 6 On October 30, 2000, the Department sent Respondent an NON for failure to 

5 decommission the UST. 

6 7. On November 14, 2000, Greg Toran, an employee of the Department, conducted 

7 an inspection of the property and the UST. At that time, the UST had not been decommissioned. 

8 8. By letter to Respondent dated December 5, 2000, the Department again outlined 

9 the requirements for decommissioning the UST. The Department requested that the UST be 

10 · decommissioned prior to June 30, 2001. 

11 9. On January 28, 2002, the Department sent Respondent an NON for failure to 

12 decommission the UST. The NON stated that the failure to decommission the UST was a 

13 violation of the Department's rules and could result in the assessment of civil penalties. 

14 10. On or before February 6, 2002, Ralph Hatley, the lessee of the property, 

15 decommissioned the UST. Mr. Hatley is not a licensed underground storage tank service 

16 provider. 

17 11. Respondent did not provide either the thirty (30) day or three (3) working day 

18 notices to the Department prior to decommissioning the UST, as required by OAR 340-150-

19 0166(3). 

20 12. On March 14, 2002, the Department sent Respondent an NON for improperly 

21 decommissioning the UST. The NON requested that Respondent submit a completed 

22 decommissioning checklist and outstanding annual underground storage tank general permit 

23 compliance fees prior to March 29, 2002. 

24 13. As of June 15, 2002, Respondent has not submitted a completed decommissioning 

25 checklist for the UST. 

26 14. Respondent paid the annual UST general compliance fee from 1988 through 2001. 

27 Respondent did not pay the annual compliance fee in 2002. 
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1 

2 1. 

ill. VIOLATIONS 

On or about December 22, 1999 until sometime after December 5, 2000, 

3 Respondent violated OAR 340-150-0021(3) and OAR 340-150-0166(4)(c) by failing to 

4 decommission an UST. This is a Class Il violation pursuant to OAR 340-012-0067(2)(e). 

5 2. Sometime prior to February 6, 2002, Respondent violated OAR 340-150-0166(3) by 

6 failing to provide both the thirty (30) day and three (3) working day notice to the Department before 

7 beginning permanent closure of an UST. This is a Class TI violation pursuant to OAR 340-012-

8 0067(2)(d). 

9 3. Sometime prior to February 6, 2002, Respondent violated OAR 340-150-

10 0166(5)(a) by failing to submit a completed decommissioning checklist within thirty (30) days of 

11 permanent closure of an UST. This is a Class Il violation pursuant to OAR 340-012-0067(2)(e). 

12 4. Sometime prior to February 6, 2002, Respondent violated OAR 340-150-

13 0166(2)(d) by allowing the decommissioning of an UST by a person not licensed by the 

14 Department. This is a Class TI violation pursuant to OAR 340-012-0067(2)(h). 

15 IV. ASSESSMENT OF CIVIL PENALTIES 

16 The Director imposes civil penalties for the violations cited in Section Ill, paragraphs 

17 1 through 3 as follows: 

18 

19 

20 

21 

Violation 

1 

2 

3 

Penalty Amount 

$2272 

$1800 

$2000 

22 Respondent's total civil penalty is $6072. The findings and determination of 

23 Respondent's civil penalty pursuant to OAR 340-012-0045 are attached and incorporated as 

24 Exhibit Nos. 1 through 3. 

25 V. COMPLIANCE ORDER 

26 Based on the foregoing FINDINGS AND VIOLATIONS, Respondent is hereby ORDERED TO: 

27 //// 
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1 1. hnmediately initiate actions necessary to correct any continuing violations of 

2 Oregon law. 

2. Within thirty (30) days of receipt of this Notice, 3 

4 a. Submit to the Department a completed decommissioning checklist for the 

5 decommissioned UST, as required by 40 CFR 280.71(b) as adopted and modified by OAR 340-

6 150-0003(35). The checklist must have, as an attachment, the results from the sampling 

7 completed at the time of decommissioning; or 

8 b. Have a qualified third party measure for the presence of a release at the 

9 location of the decommissioned UST, as required by 40 CFR 280.72(a) as adopted and modified 

10 by OAR 340-150-0003(39), and OAR 340-122-0218, and submit to the Department a completed 

11 decommissioning checklist. All outstanding annual UST compliance fees from the year 2002 

12 must be paid at the time of the submittal of the decommissioning checklist. 

13 VI. OPPORTUNITY FOR CONTESTED CASE HEARING 

14 Respondent has the right to have a formal contested case hearing before the Environmental 

15 Quality Commission (Commission) or its hearings officer regarding the matters set out above, at 

16 which time Respondent may be represented by an attorney and may subpoena and cross-examine 

17 witnesses. The request for hearing must be made in writing, must be received by the 

18 Department within twenty (20) days from the date of service of this Notice, and must be 

19 accompanied by a written "Answer" to the charges contained in this Notice. 

20 In the written Answer, Respondent shall admit or deny each allegation of fact contained in 

21 this Notice, and shall affirmatively allege any and all affirmative claims or defenses to the 

22 assessment of this civil penalty that Respondent may have and the reasoning in support thereof. 

23 Except for good cause shown: 

1. Factual matters not controverted shall be presumed admitted; 24 

25 2. Failure to raise a claim or defense shall be presumed to be a waiver of such claim or 

26 defense; 

27 I I II 
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3. New matters .alleged in the Answer shall be presumed to be denied unless admitted 

2 in subsequent pleading or stipulation by the Department or Commission. 

3 Send the request for hearing and Answer to: Deborah Nesbit, Department of 

4 Environmental Quality, 811 SW Sixth Avenue, Portland, Oregon 97204. Following receipt 

5 of a request for hearing and an Answer, Respondent will be notified of the date, time and place of 

6 the hearing. 

7 Failure to file a timely request for hearing and Answer, or to appear at a scheduled hearing 

8 may result in the entry of a Default Order for the relief sought in this Notice. 

9 If Respondent fails to file a timely request for hearing and Answer, the Notice and Order 

10 shall become a final and enforceable Order of the Environmental Quality Commission by 

11 operation of law without any further action or proceeding. If the Order becomes final by 

12 operation oflaw, the right to judicial review, if any, is outlined within ORS 183.480. 

13 The Department's case file at the time this Notice was issued may serve as the record for 

14 purposes of entering the Default Order. 

15 Vil. OPPORTUNITY FOR INFORMAL DISCUSSION 

16 In addition to filing a request for a contested case hearing, Respondent may also request an 

17 informal discussion with the Department by attaching a written request to the hearing request and 

18 Answer. 

19 VIIl. PAYMENTOFCIVILPENALTY 

20 The civil penalty is due and payable ten (10) days after an Order imposing the civil penalty 

21 becomes final by operation oflaw or on appeal. Respondent may pay the penalty before that time. 

22 Respondent's check or money order in the amount of $6072 should be made payable to "State 

23 Treasurer, State of Oregon" and sent to the Business Office, Department of Environmental 

24 Quality, 811 S.W. Sixth Avenue, Portland, Oregon 97204. 

25 

26 {; --c) t{,.,- D d-
27 . 

Date 
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EXHIBIT 1 

FINDINGS AND DETERMINATION OF RESPONDENT'S CIVIL PENALTY 
PURSUANT TO OREGON ADMINISTRATIVE RULE (OAR) 340-012-0045 

VIOLATION 1: Failing to decommission an underground storage tank (UST). 

CLASSIFICATION: This is a Class II violation pursuant to OAR 340-012-0067(2)(e). 

MAGNITUDE: The magnitude of the violation is moderate because there is no selected 
magnitude for this violation and there is insufficient information to make 
another finding. 

CIVIL PENALTY FORMULA: The formula for determining the amount of penalty of each violation 
is: BP+ ((0.1 x BP) x (P + H + 0 + R + C)] +EB 

"BP" is the base penalty, which is $1000 for a Class II moderate magnitude violation in the matrix listed in 
OAR 340-012-0042. 

"P" is Respondent's prior significant action(s) and receives a value of 0 since Respondent has no prior 
significant actions as defined in OAR 340-012-0030(14). 

"H" is the past history of Respondent in taking all feasible steps or procedures necessary to correct any 
prior significant action(s) and receives a value of 0 since Respondent has had no prior significant 
actions as defined in OAR 340-012-0030(14). 

"O" is whether or not the violation was a single occurrence or was repeated or continuous during the 
period of the violation and receives a value of 2 since the violation occurred from December 22, 
1999 through at least December 5, 2000. 

"R" is the· cause of the violation and receives a value of 6 because the Respondent's conduct was 
intentional. Intentional conduct means conduct by a person with a conscious objective to cause the 
result of the conduct. Numerous times since 1997, the Department informed Respondent that the 
UST needed to be permanently closed by a date certain. Despite being given specific deadlines to 
complete the permanent closure of the UST, Respondent allowed the deadlines to expire without 
closing the UST. Therefore, Respondent's conduct was intentional. 

"C" is Respondent's cooperativeness in correcting the violation and receives a value of2 since 
Respondent has not taken reasonable efforts to correct the violation. 

"EB" is the approximate dollar sum of the economic benefit that the Respondent gained through 
noncompliance, and receives a value of $272 as calculated using the BEN computer model, 
pursuant to OAR 340-012-0045(l)(c)(F). Respondent delayed decommissioning the UST at a cost 
of $5,000. By delaying these costs, Respondent realized an economic benefit of $272. 

PENALTY CALCULATION:Penalty =BP + ((0.1 x BP) x (P + H + 0 + R + C)] + EB 
= $1000 + ((0.1 x $1000) x (0 + 0 + 2 + 6 + 2)] + $272 
= $1000 + ($100 x 10) + $272 
= $1000 + $1000 + $272 
= $2272 
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EXHIBIT2 

FINDINGS AND DETERMINATION OF RESPONDENT'S CIVIL PENALTY 
PURSUANT TO OREGON ADMINISTRATIVE RULE (OAR) 340-012-0045 

VIOLATION2: Failure to provide 30 day and 3 working day notice prior to 
decommissioning an underground storage tank. 

CLASSIFICATION: This is a Class II violation pursuant to OAR 340-012-0067(2)(d). 

MAGNITUDE: The magnitude of the violation is moderate because there is no selected 
magnitude for this violation and there is insufficient information to make 
another finding. 

CIVIL PENALTY FORMULA: The formula for determining the amount of penalty of each violation 
is: BP+ [(0.1 x BP) x (P + H + 0 + R + C)] +EB 

"BP" is the base penalty, which is $1000 for a Class II moderate magnitude violation in the matrix listed in 
OAR 340-012-0042. 

"P" is Respondent's prior significant action(s) and receives a value of 0 since Respondent has no prior 
significant actions as defined in OAR 340-012-0030(14). 

"H" is the past history of Respondent in taking all feasible steps or procedures necessary to correct any 
prior significant action(s) and receives a value of 0 since Respondent has had no prior significant 
actions as defined in OAR 340-012-0030(14). 

"O" is whether or not the violation was a single occurrence or was repeated or continuous during the 
period of the violation and receives a value of 2 because the violation occurred ·on more than one day. 

"R" is the cause of the violation and receives a value of 6 because the cause of the violation was caused 
by Respondent's intentional conduct. Intentional means conduct by a person with a conscious 
objective to cause the result of the conduct. On December 5, 2000, the Department mailed to 
Respondent a letter outlining the decommissioning requirements including the need to provide notice 
to the Department prior to decommissioning the UST. Respondent knew that it needed to provide 
notice but proceeded to decommission the UST without giving the notice. Therefore, Respondent's 
conduct was intentional. 

"C" is Respondent's cooperativeness in correcting the violation and receives a value of 0 since the 
violation cannot be corrected. 

"EB" is the approximate dollar sum of the economic benefit that the Respondent gained through 
noncompliance, and receives a value of $0 because any economic benefit gained would be de 
mm1m1s. 

PENALTY CALCULATION: Penalty = BP + [(0.1 x BP) x (P + H + 0 + R + C)] +EB 
= $1000+[(0.l x$1000)x(0+0+2+8+0)]+$0 
= $1000 + ($100 x 8) + $0 
= $1000 + $800 + $0 
= $1800 
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EXHIBIT3 

FINDINGS AND DETERMINATION OF RESPONDENT'S CNIL PENALTY 
PURSUANT TO OREGON ADMINISTRATIVE RULE (OAR) 340-012-0045 

VIOLATION 3: Failure to submit a completed decommissioning checklist within 30 .days 
after underground storage tank closure. 

CLASSIFICATION: This is a Class II violation pursuant to OAR 340-012-0067(2)(e). 

MAGNITUDE: The magnitude of the violation is moderate because there is no selected 
magnitude for this violation and there is insufficient information to make 
another finding. 

CIVIL PENALTY FORMULA: The formula for determining the amount of penalty of each violation 
is: BP + [(0.1 x BP) x (P + H + 0 + R + C)] + EB 

"BP" is the base penalty, which is $1000 for a Class II moderate magnitude violation in the matrix listed in 
OAR 340-012-0042. 

"P" is Respondent's prior significant action(s) and receives a value of 0 since Respondent has no prior 
significant actions as defined in OAR 340-012-0030(14). 

"H" is the past history of Respondent in taking all feasible steps or procedures necessary to correct any 
prior significant action(s) and receives a value of 0 since Respondent has had no prior significant 
actions as defined in OAR 340-012-0030(14). 

"O" is whether or not the violation was a single occurrence or was repeated or continuous during the 
period of the violation and receives a value of2 because the violation occurred on more than one day. 

"R" is the cause of the violation and receives a value of 6 because the cause of the violation was caused 
by Respondent's intentional conduct. Intentional means conduct by a person with a conscious 
objective to cause the result of the conduct. On December 5, 2000, the Department mailed to 
Respondent a copy of the decommissioning checklist along with a letter outlining the 
decommissioning requirements. Respondent knew that it needed to submit the checklist but 
continued to fail to submit it. Therefore, Respondent's conduct was intentional. 

"C" is Respondent's cooperativeness in correcting the violation and receives a value of 2 since 
Respondent has not taken reasonable efforts to correct the violation. 

"EB" is the approximate dollar sum of the economic benefit that the Respondent gained through 
noncompliance, and receives a value of $0 because any economic benefit gained would be de 
mm1m1s. 

PENALTY CALCULATION:Penalty = BP + [(0.1 x BP) x (P + H + 0 + R + C)] + EB 
= $1000 + [(0.1 x $1000) x (0 + 0 + 2 + 6 + 2)] + ($0) 
= $1000 + ($100 x 10) + $0 
= $1000 + $1000 + $0 
= $2000 
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340-150-0001 

DIVISION 150 

UNDERGROUND STORAGE TANK RULES 

· Purpos·e and pcope . . .. , ... 

· . . (1) These ryles are prom.ulgated in accordance with and under the authority 
: of ,ORS 466.706 th.rough 466.835, 466.994 and 466.995. 
: :·· .· (2) The purpose of these rules is: . . _ 

". (a) To :p~ovide ·for the regulation of undergroui:id. s.tor<ilge tanks to protect the 
public h.ealth, ·safetY, ~elfare and the environm~nt from the potential .harmful 

. effects Of spills ·and releases from underground tanks : L!Sed to store regulated 
substances; and . . . ... " · ~ . . r. , . . 

(b) To establish requiremerts for the preve11tion ai:iq r~porting of releases and 
for taking 9orrective ac.tion fo : ·prot.ect -the p'ublic~·,and . the environment from 
releases trcim underground ~jorage'tanks. ,. · ·: :· · ·· . " 

.. " (3) A secondary purpose'' is to obtain state progr~111 approval to manage 
underground storage tanks iri Oregon' in lieu of the federal program. 

(4) Scope: . . .. 
(a) OAR 340-150-0002 incorporates, by· reterel')ce; un.der~fround stor.age tank 

.· technical arid financial responsibility regulations of the federal p·ragrain, in.¢1uded 
. :-in 40 .CFR . 2 8 0, "'Subparts A, BI c ,· D ~ . E: . ~I . G an~f H. - i:e.rsO-ns must 

consult these Subparts .of 40 CFR 2"so to deter'rnine''applicable ·uraderground 
storage tank requirements. Additionally, pe~s·ons must cons'ult OAR Ch.ap~er 340, 
Division . 122 . for the applicable release . reporting ': arid -cori-e'ctive : action 
requirements for underground storage tariks ·containing· ·petroleum; ,. 

(b) OAR 340-150-0~03 incorporsit?~ _ new· languag~d6 be used in lieu of..the 
underground storage tank technical and financial re-sponsibility regulations of the 
federal program, included in 40 CFR 280, subpa~ts A , "B, c , D, E, F, 
G ~ and H; " . ' . ' - ·· · 

.. · (c) OAR 340..;150-00lO through ·340~150-0166 establishes requirements for 
undergroLihd stora·ge tank general permits, 'notification requirement~ for· persons 
who sell underground storage tanks, and persons who '"deposit or ca'use to have 
deposited a regulated substance into an underground storage tank. · 

[Publications: The publication(s) referred to or incorjJorated by r~fe'rence in 
this rule is available from the agency.] . · · 
Stat. Auth.: ORS 465.200 - ORS 465.455 &'ORS 466.706 - ORS 466.995 

·;- Stats. Implemented: ORS 465.2.05, ORS 465.400;~- ORS 466.715, OR$ 
466.720 & ORS 466.746 · . · ... : ··. 
Hist.: DEQ 20-1990, f. & cert .. ef. 6-7-90; DEQ 26-1990; f. & cert. ~f. 7-6-90; 
DEQ 15-1991, f. & cert. et. 8-14-91; DEQ 24-1998, f. & c_ert~~ ef. 1 i-2-98 



340-150-0002 
Adoption of United States Environmental Protection Agency 
Underground Storage Tank Regulations : 

Except as otherwise modified or specified by these rules, the rules and 
regulations governing the technical standards, corrective action, and financial 
responsibility requirements for owners and operators of. undergrouncf storage 
tanks, prescribed by the United States Environmental Pr~tection·. Agency in 
Title 40 CFR, Part 280, Subparts A, B, C, D, E,'F, G, and H, amendments 
thereto promulgated prior to October 30, 1998 and Oregqn rules iisted in·: OAR 

. 340-150-0003 are adopted.and prescribed by the Commission to bfpQseryed by 
all persons subject to ORS 466.706 throu·gh 466.835, 466.994;· ancf466.9QS . . 

[Publications: The · publication(s) referred to or incorporated by refe.ren.ce in 
this rule is available from the agency.] · · · ·: ' ·-_,·· · 
Stat. Auth.: ORS 465.200 - ORS 46S.4S5 & ORS 466. 706 ;. ORS 466.995 . 

. Stats. Implemented: ORS.465.400, ORS 466.720 & OR$ _4'66.746- . . , 
Hist.: DEQ 20-1990, f. & cert. ef. 6-7-90; DEQ 26--1990, f. &- cert~ et. 7-6-
90;illEQ 15-1991, f: & cert. et. 8-14~91; DEQ 24-1998, f. & cert. ef. 11-2-98 

. • • • . . ."!"~ • ' • 

340-150-0003 i -'· 

F~deral Underground Storage Tank Technical .Standards '. 
-· ' j~ addition to .the. reg~lations and amendm~nts promulgated .prior to Oct_o~er 
· _30, ) 998, . as described in OAR 340-150-0002, the following .rules substituting 

· · n~w language in lieu of_ Title 40. CFR Part 280, Subparts ·A; B, c, 
.D, E,· F, G, and Hare adopted and prescribed by the ·Commission to be 
:observed by all persqns subject to ORS 466. 706 through 466.835, 466.994 and 
466.995 with the following ex~eptions: , · · '·. · 

(l} The follo·wing language .fa substitut.ed in lieu -of 40 CFR · .280 .10 (a)': 
ttie requirements of this Part ap.ply to all owners and operators of an UST 
system as defined in 280.12 except as otherwise provided_ in paragraphs 
(b), (c), and (d) of this section. Any UST system listed in paragraph (c) of 
this section must meet the requirements 9f 280.11. Any UST system listed 

· in' paragraph (c)(5) of this section must meet.the requirements of 280.22. 
(2) The following language is substituted in lieu of 40 CFR 280 .. ·l.l (b) : 
Notwithstanding paragraph (a) of this section, .an UST system .without 
corrosion protection may be installed at a site that is determined by · a 
corrosion expert and the implementing agency not.to be corrosive enough 
to cause it to have a release due to corrosion during its operating life. 
Owners ·arid . operators must maintain records that demonstrate 

· compliance with the requirements of this paragraph for the remaining life 
of the tank. . , . - ' 

(3) The following language is substituted in lieu of 4 o CFR 2 8 o . 12 
"Cathodic protection tester'': 

"Cathodic protection tester'' means a person licensed as an Underground 
Storage Tank Supervisor of Cathodic Protection System. Testing through 
meeting the requirements of OAR Chapter 340, Division 160. 
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(4) The following language is substituted in lieu of 40 CFR 280 . 12 
"Implementing agency": . 

"Implementing agency" means the Oregon Department of Environmental 
Quality. · 
(5) The following language is substituted in lieu of 40 CFR 280 . 12 

"Operator'': . 
~'Operator'' means permittee as defined in OAR 340-150-0010(16). 
(6) The definition of "Owner'' in OAR340-150-0010(11) is used in lieu of the 

definition of "Owner" in 40 CFR 2 8 0 .12. · 
: (7) The definition of "Release" in OAR340-150-0010(13) is used in lieu of the 
definition of "Release" in 4 0 CFR 2 8 0 . 12 . 

. . (8) The following language is· substituted ·in ·lieu of 40 CFR 280 .12 
"Residential tank": · 

"Residential tank" is a tank located on property used primarily for. single 
. family dwelling purposes. ~ 
. (9) The. following lan.guage is substituted in lieu of 4 o CFR 2 so . 2 o (a) ( 2) : 

.. _The ~an~ is constructed _of steel and cathodically prote~ted in the. tc)llowing 
manner: 
(i) The ~ank is coated with a suitable dielectric material~ · 

(ii)° A permanent cathodic protection test station is installed. 
[NOTE : T~e test station can be separate or combined with an .existing box 
and must be located near the 1 .protected structure and .away : from an 

. anode .. The test station must. ·provide,: as a minimum,."'" an electrical 
connec~io11· t.o the structure a,nd access for placing a reference . cell in 
contact with the soil or backfill. .-When . located below the . surface of the 
ground, the test station design must prevent run _qff of surface water i.nto 

: Jhe sqil .. ] . .. . . . . . . ' . -.. . ·•· .. ,. 
··(iii) Field-installed cathodic protection · systems .. are designed by a 
corrosion expert; . . . .: 
(iv) .lmpre.ssed curren.t systems are ·designed to~ allow .:determination of 
currenf operating status .as required in § 280.31-(c); and . . .:. 
·(v) .: ca:thodic. protection systems : are . operated and maintained . in 

. accordance with § 280~31 or according to guidelines established by the 
Jniplerrientlng agency; or . · · - .. ~,: ,· , · 
· (1 o) The following · language is substituted in" lie·u of ·.· 40 CFR 

2 80 . 20 (a ) ( 4 ) (i): . 

. The tank is installed at a site that is . determined by a corrosion expert and 
ttie ·lmplement.ing agency not to be .corrosive enough to cause · it to have· a 
refease due to corrosion during its operating life; and ·· 
[NOTE : For the purpose of complying with Paragraph ·280.20(a)(4)(i), 

. approval by the Department will be giv.en after reviewing the data ahd 
information submitted by the c'orrosion expert and a finding that ·the 
cor.rosion expert's determination is justified.] . 
(11.) . The following language · ·is · substituted in lieu of 4 0- · CFR. 

2 8 0. 20 (a ) (5 ) : 
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_, . . : .. 

The tank construction and corrosion protection are determined by the 
implementing agency to be designed to prevent the release or threatened 
release of any· stored regulated substance in a manner that is no less 
protective of human health and the environment than paragraphs (a)(1) · 
through ·(4) of this section .. 
[NOTE: For the purpose of complying with Paragraph 280.2b(a)(5), 
approval by the Department will be given after reviewing the ·data and 
information . submitted by a corrosion expert and a . finding that the 
corrosion expert's determination is justified.] . ·· 
·(12) The following language is substituted in lieu of 40 CFR 

280 . 20(b) (3) (i) : . 

(i) The piping is installed at a site that is determined by a corrosion expert 
and the implementing agency to not be corrosive enough to cause it to 
have a release due to corrosion during its operating life; and 
[NOTE: For the purpose of complying with Paragraph 280.20(b)(3)(i), 
approval by the Department will be given after reviewing the data and 

. information submitted by th.e corrosion expert arid a finding tliat the 
corrosion expert's determination is justified.] 
(13). The following Janguage is . substituted in ·lieu of 4 0 CF R 

280.20(b) (4): 

The piping construction and corrosion protedion are determined by the 
implementing agency to be -designed to prevent the · release or threatened 
release of any stored regulated substance in a manner that is no less 
protective ·of human health and· the environment than the requirements in 
paragraphs (b)(1) through (3) of this section.· · 

· [NOTE.: . For the purpose of co_mplying with ParagraP,b 2~0.20(b)(4), 
approval by the Department will _be given after reviewi.ng t~~ data and 
information submitted by a corrosion expert and a finding that the 
corrosion expert's determination is justified.] · · 
(14} The following language is substituted in lieu of 4 o CF R 2 8 o .: 2 o ( e ): 

(e) Certification of installation. All owners and operators 'must ensure. that 
·one or more bf the following methods of certification; testing, or'inspection 
is used to ·demonstrate compliance' with paragraph (d) of this section _by 
providing a certification of compliance on the UST notification form in 
accordance with§ 280.22. 
(1) The installer has been licensed by the implementing agency; or 
(2) The ·installation has been inspected and certified by a registered 
professional engineer with education and experience in UST system 
installation; or · 
(3) The owner and operator have complied with another method for 
ensuring compliance with paragraph (d) of this section that is determined 
by the implementing agency to be no less protective of human health and . 
the environment. 
(15) The following language is substituted in lieu of 4 o CFR 2 8 o . 2 2 (a ) : 

·.:. 
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(a) Any owner who brings an underground storage tank system into use 
after May 8, 1986, must, 30 days prior to installing, closing, using,· or 
bringing such "tank into use, submit, in the form prescribed in Sections I 
_through VI of Appendix I of this Part (or appropriate state form), a notice of 
existence of such tank system to the Implementing Agency . . 
(16) !he following language is substituted in lieu of 40 CFR 280 . 22 (d) : 
Notices required to be submitted under paragraph (a) of this section must 
·p.rovide all of the information in- Sections I through VI of the prescribed 
·form (c»r appropriate state form) for each tank for which notice must be 

. , given. Notices for tanks installed after December 22, 1988 must, within 30 
.. days .after bringing such tank into use, also provide all of the information in 

·section VII of the prescribed form (or appropriate state form) for each tank 
for which notice must be given. 
(17) In addition _to the provisions of 4 o CFR 2 8 o . 2 2 , the following is added: 
Uniess the implementing agency agrees to waive the requirement, at least 
3 working days before beginning work to install, replace, ·decommission or 
upgrade an UST, owners and operators or the licensed service provider 

.... performing the wqrk must notify the implementing agency of the confirmed 
.- d~te and time the work will begin to allow observation of the work by the 
implementing agency. 
(18) The following language is substituted in lieu of 40 CFR 280. 41 (a): 

Tanks. Tanks must be monitored at least every 30 days for releases using 
one. of the methods listed in§ 280.43(d}, (g) and (h) or must be_ monitored 
cfo.iiy for releases using one of the methods listed in § 280.43 (e) and (f) 
except that: . _1119) The followi~g language is substituted in lieu · of .4 0 CFR 

12 Bo • ·41 ( b ) ( 1) (Ii) : . . . -

Uave an annual line tightness test conducted in accordance with- § 
28q.44(b) or have dg_ily monitoring conducted in accordance with § 
80.44(c). , · . 

>: (20) In addition to the provisions of 40 CFR 280. 43, the following is added: 
· The ground water monitoring system is determined by the implementing 

F: 

. _agency to be designed so that the risk to human health and the 
·:environment is not incr~ased . · · 
· [:No'rrE : For the purpose of complying with the requirements of this 
section, approval by the implementing agency will be given after reviewing 

.. the· __ data and design information submitted by a registered· professional 
engineer or a registered geologist who is especially qualified by _education 

-ar:id .. experience to design release detection systems. and a finding that the 
leak detection system is designed so that the risk to human health and the 
envfronment is not increased.] 
(21) The following language is substituted in lieu of 4 o CFR 2 8 o Subp art 

Subpart F - Release Response and Corrective Action for UST Systems 
Containing Hazardous Substances. 
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(22) The following lang~age is in lieu of 4 O CFR 2 8 o . 6 o: 
§ 280 . 60 Gener a l. 
Owners and operators or responsible perso~s of hazardous substance 
UST systems must, in response to a confirmed release from the UST 
system, comply with the requirements of this subpart· except ·tor USTs 
excluded under § 280.1 O(b), where UST systems contain petroleum, and 

- UST systems subject to RCRA Subtitle C corrective actiori requirements 
._.under section 3004(u) of the Resource Conservation and Recovery Act, 
as amended. 

,_ [NOTE: Release Response and Corrective Action for UST Systems 
Containing Petroleum must meet the requirements of OAR 340-122-0205 
through 340-122-0360.] ' 
(23) The following language is substituted in lieu of 4 o CFR 2 8 o . ·· 6 1 (a) : 

.~ · (a) Report the release to the implementing agency (e.g., by teleph_one or 
electronic mail); · 
(1) All below-ground releases from the UST system in any quantity; 
(2) All above-ground releases to land from the UST system in excess of 
reportable quantities as defined in OAR Chapter 340, Divisio-n· 108, if the 

. ·owner and operator or responsible person is unable to contain or dean up 

. the release within 24 hours; and . 
($) All above-ground releases to the waters of the state, 

. (24) The following language is substituted in lieu of 4 o CFR 2 8 o. 92 fa) : 

. Unless· directed to do otherwise by the implementing agericy, owners and 
· operators or responsible persons must perform the following abatem~nt 

measures . 
. (25) The .. following language is substituted in lieu of 4·0 CFR 

2 8 0 • 6 2 (a) ·( 4) : 

Remedy hazards posed by contaminated soils that are ' excavated or 
exposed as a result of release confirmation, site investigation, abatement, 
or corrective action activities. If these remedies include treatment or 
disposal of ·soils, the owner and operator or responsible person must 
comply with· applicable state and local requirements . 

. (26) The following language is· substituted in lieu of 40 CFR 280; 62 (b ) : 

Within 20 days after release confirmation, or within another reasonable 
period of time determined by the implementing agency, owners and 
operators or responsible persons must submit a report to ·the 
implementing agency summarizing the initial abatement steps taken under 

. paragraph (a) of this section and any resulting information or data . 

. (27) In addition to the provisions of 40 CFR 28 0. 62, the following is added: 
.· The owner and operator, or responsible person must provide ·any 

additional information beyond that required under paragraph (b) of this 
section, as requested by the implementing agency. 
(28) The following language is substituted in lieu of 40 CFR 

280 . 63 (a) ( 4 ) : 
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Results of the free product investigations required under§ 280.62(a)(6), to 
be ·used by owners and operators or responsible persons to determine · 
whether free product must be recovered under § 280.64. 
{29) The following language is substituted in lieu of 4 _0 CFR 2 80 . 64 Free 

Product Removai: 
_§ 280.·64 Free product removal. _ 
At sites where investigations undE?r.§ 280.62(a){6) indicate the presence 
.of · free .. product, owners and operators or responsible persons must 

/ remcive free product to the maximum extent practicable as determined by 
. the . implementing ag~ncy while continuing, as necessary,. any actions 
..ini~iated under_§§ 280.61 through 280.63, or preparing for actions required 

.. under- §§ 280.65 through 280.66 . .In meeting the ~equirements of this 
section, owners and operators or responsible persons must: 
(30) The following language is substituted in lieu of 4 0 CFR 280. 6.4 (d) : 

. Unless.directed to do otherwise by the implementing agency, prepare and 
submit to the Implementing agency, within 45 days after confirming a 
release, a free product removal report that provides at least the following 
information: · 
(1) The .. name of the pe_rson(s) responsible. for implementing the free 
product removal measures;· ·' 

. (2) The est.imated quantity, type, and thickness of tree pro.duct ob,served 
Or measured in wells, borehol~s, and excavaJion.s; . ~: . 
(3) The type of free product recoyery system. used;. 
(4) Whether any discharge will take place on_-site or off-site during ·the 
recovery operation and where this discharge .will be loc~ted; . { 
(5) Tlie type of treatment applied to, and the effluent quality expected 
from,· any discharge; . . . . ' ;r· .. 

(6) ·The steps that have been or are being taken to obtain necessary 
permits for any discharge; 
· (7) Th·e disposition of the recovered free product; and . 
.(8) Other matters deemed appropriate by the implementing agency. : · , · 
(31) The following language is substituted in lieu of 40 CFR 280 . 65: 
§ 280.65 Correcfr~e Action. . 

.. Correctiye action for cleanup of releases from underground. storage tanks 
.· cgnta.ining "regulated substances other than petroleum must meet the 

requirements of OAR 340-122-0010 through 340-122-6110. 
{32) Th.e following language is substituted in lieu of 40 CFR 280. 66 : 
[NOTE : OAR ' 340-122-0010 through 340-122-0110 contains equivalent 
. ..requirements.] · - · . · 

· .(33) The fallowing language is substituted in lieu of 40 CFR 2 80 . 67 : 

[NOTE : OAR 34Q-122-001 O through 340-122-011 O contains equivalent . 
requirements.] 
(34) The following language is substituted in lieu of 4 o CFR 2 8 o . 7 1 ( a ) : 

At least 30. days before beginning either perr:nanent closure or a change­
in-service under paragraphs (b) and (c) of this section, or within another 
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reasonable time period determined by the implementing agency, owners 
and operators must notify the implementing agency, on a form provided 
by the implementing agency, of their intent to permanently <?!ose or make 
the change-in-service, UNLESS such action is in response· to corrective 
acti.on. Unless the implementing agency agrees to waive the requirement, 
at least 3 working days before beginning this permanent dosl.fre, owners 

.· and operators or the licensed service provider performing the work must 
.·notify the implementing agency of the confirmed date and time the closure 
will begin to allow observation of the closure by the implementing agency. 
The required assessment of the excavation zone under§ 280.72 must be 
performed after notifying the implementing agency but before completion 
of the permanent closure or a change-in-service. 
(35) The following language is substituted ·in lieu of 4 0 CFR 2 80. 71 (b ): 

(b) To permanentli close a tank, owners and operators must empty and 
clean it by removing all liquids and accumulated sludges, and dispose of 
all liquids and accumulated sludges by recycling · or disposal. The disposal 

.. method must be approv.ed by the implementing agency prior to disposal. 
All tanks taken out of service permanently must also be either removed 

. from the ground or filled with an inert solid material. Tanks removed from 
the ground must be disposed of in a . manner approved 'by the 
implementing agency. The owner and operator must document the name 
of the di.sposal firm, the disposal method and disposal "location for all 

. liquids, sludges and UST system components inclutjing tanks, piping and 
. ··equipment: The owri.er . and operator or licensed service provider must 
. provide a completed decommissioning .. checklist anCJ change-if!-Service 
report to the implementing age.ncy within 3o days after tank clost.fre. 
[NOTE : Liquids, . sludges and UST system components may require 

-management as a .. hazardous waste if . contaminated with . hazardous 
materials. Contact the implementing agency prior to disposal of these 
items fo insure these wastes are ~orrectly managed.] . 
(36) The following language is substituted in lieu of 4 o CFR 2 8 o . 7 1 ( c ) : 

Continued use of an UST system to store a non-regulated substance is 
considered a change-in-service. Before a change-in..:service, owners _and 

·Operators must empty and clean the tank by removing all_ liqul_q and 
accumulated sludge and conduct a site assessment in accordance w.ith § 
280.72. . . . . . . . "' 

(37) In addition to the provisions of 40 CFR 2so. 7 1 , the following is a9ded: 
(d) The following cleaning and closure procedures shall be U!:;e~ to comply 
with this section unless the implementing agency has approv~d alternate 
procedures and determined these alternate procedures are designed . to 
be · no less protective of human · health, human safety and the 
environment: 
(1) American Petroleum Institute Recommended Practice 1604, "Removal 
and Disposal of Used Underground Petroleum Storage Tanks-"; · 
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(2) American Petroleum Institute Publication 2015, 11Cleaning Petroleum 
Storage Tanks11

; • 

(3) American Petroleum Institute Recommended Practice 1631 , "Interior 
Lining of Underground Storage Tanks," may be- used as guidance for 
compliance with this section; and . . 
(4) The National Institute for Occupational Safety and Health "Criteria for a 
Recommended Standard ... Working in Confined Space" may be used as . 
guidance for conducting safe closure procedures at some hazardous 
substance tanks. 

(38) In addition to the provisions of 40 CFR 280.72, the following is added: 
: (c) The own.er a_nd operator must notify- the · implementing agency and 
, meet the requirement of Subparts E and F · ·if contami.nated soil, 
contaminated ground water, or free product as ~ liquid or vapor is 
discovered during the measurement for the presence of a release. 

(39) The to'llowing language is substituted in lieu of 40 CFR 280.72(a) : · 
Before permanent closu_re or a change-in-service is compl.eted, owners 
and ·operators must measure for the presence of a release where 
contamination is most likely to be present at the UST .site. In selecting 
sample types', sample locations, and measurement methods, owners and .· 
operators must consider the method of closure, the · nature of the . stored 
substa'nce, the type of backfill, the depth to ground water, and other 
factors appropriate for identifying th.e presence of a release. For USTs 
containing petroleum, the owner and operator must measure for the 
prese:nce of a release .by following the .sampling ar)d analytical procedures 

·_specified in OAR.340-1.22-0205 through 340-122-0390. A minimum of two 
· . samples 'must be taken below the bottom of the tank. Samples must be 
. · take11 beiow any pipin·g where. there is evidence of contamination, A ": 

petroieum release i.s · considered to ' ha.ve occurred if the contaminant 
· 1evels are found to exceed the confirmed_ release levels specified in OAR 
· 340-122-0205 through 340-122-0360. For USTs containing regulated 
substances other than petroleum arid for USTs .to be closed in-piace, the 

. owner and ope.rater must submit a sampling plan to the . implementing 
agency for its approval prior to beginning closure. · · 

(40) The following languag·e is substituted in lieu of 40 CFR 280 Appendix II: 
[Appendix not included. See ED. NOTE.] · · · . · 

. (41) In addition to the provisions of 4 o CFR · 2 8 o . 2 1, the following is added: · 
At least 30 days before beginning the upgrading of an existing UST 
system under paragraphs (b) and_ (c) of this section, or within another 
reasonable time period determined by the imple,menting agency, owners 
and· operators ri1L!st notify the implementing agency, on a form provided 
by the implementing agency, of . their intent to upgrade an existing 
underground storage tank system. Unless the implementing agency 
agrees to waive the requirement, at least 3 working days .before beginning ·· 
the upgrade, owners and operators or the licensed service provider 
perfotrriing the work must notify. the implementing agency of the confirmed 
date and time the upgrade will begin to allow observation by the 
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implementing agency. The owner and operator .or licensed service 
. provider must provide a completed installation check· list within · 30 days 
after completion of work. 

(42) The following language is used in lieu of 4 0 CFR . 2 80. 34 (a) : 

Reporting. Owners and operators must submit the following information to 
the implem_enting agency: 
(1) Notification for all UST systems (§ 280.22), which includes certification 
of installation for all new UST systems(§ 280.22(e)); · 
(2) Reports of all releases that are required to be reported including 
suspeCted releases· (§ ·280.50), spiils and ·overfills (§ 280.53), and 
confimied releases (§ 280:61 ); 
(3) Correction actions planned or taken including initial abatement 
measures (§ 280.62), initial site character:ization (§ 280.63), free product 
removal ·(§ 280.64), investigation of soil and ground-water cleanup (§ 
280.65), and correction aetion plan(§ 280.66); 

· (4) A notification before permanent closure or change-in-service (§ 
• 280.71); and . · . . 
: (5) A notification before upgrading an "existing UST system (§ 280.21 ). 

(43) The following language is used. in lieu of 4 0 · CFR 280 . 4 1 (a) ( 3 ) : 
.. -fanks-"with capacity of 1,000 gallons or less may use weekly tank ga,uging 
"·(conducted in accordance ·with§ 280.43(b)). . . 

(44) The-following language is used in lieu ·of 40 CFR 28.0. 4 2 (a) : 

Release detection at existing UST systems· must meet the requfrE?ments 
fo ( petroleum · UST sys~ems in · § 280.41, By .December 22, 1998, ·an 

. existing hazardous substance UST systems must meet . ,th.e . release 
- dete'~tion requirements for new systems ·in paragraph"(b)pf t.his sectio.n: 

(45) The following language is used in lieu of 4 o CFR · 2 8 o. 43 (b) ( 5 ): 
. Only tanks of · 1,000 gallons or less nominal capadty may use this as the 

- sole method of release detection. Tanks of' 1,001 to 2 ,000 gallons may 
.. use the method in' place of manual inventory control in.§ 280.43(a). Tanks 
'·at greater than 2,000 gaflons nominal capacity may not use this method to 

meet the requirements of this subpart. · · . 
. [ED. NO~E: The Appendix referenced in this rule is not printed in the OAR 
Compilation. Copies are available fr.om the agency.] 
[Publications: The publications referred to or incorporated by reference in this 
rule. are available from the agency.] 

· Stat. Auth.: ORS 465.200 - ORS 465.455 & ORS 466.706 - ORS 466.995 
Stats~ Implemented: ORS 465.400 & q _RS 466. 7 46 . 
Hist.: DEQ 20-1990, f. & cert. ef. 6-7-90; DEQ 26-1990, f. & cert. ef. 7-6-90; 
DEQ 15-1991, t. & cert. et. 8-14-91; DEQ 24-1998, f. & cert. et. 11-2-98 

3 40 -15 0 - 0 010 
Definitions _ 
(1) The· definitions of terms contained in this rule .modify, or are in addition to, the 
definitions contained in 4 o CFR 2 8 o . 12 and. 4 o CFR 2 8 o . 9 2. 
(2) ~'Bringing into operation" has the same meaning as operate or operation~ 

' 
! 
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(3) "Cleanup" or "clea11up activity" has the .same meaning as "corrective action" 
as defined in ORS 466.706 or "remedial action" as defined in ORS _465.200. 
(4) "Corrective .Action" means · remedial action take~ to protect the pr~sent or 
future pubiic health, safety, welfare or the environment from a release .of a 
regulated substance. "Corrective Action" includes but is not limited to: 

: (a) 'The prevention, .~limination •. removal, abatement, cont_rol,· investigation, 
·assessment, evaluation or monitoring of a hazard or potential hazard or threat, · 
including migration of a regulated substance; or 
(b) Transportation, storage, treatment or disposal of a regulated substance or 

·contaminated material from a site. · . . . 
> (s)· "Decommission" means temporary or permanent closure, including temporary 

or permanent removal from operation, filling .in place, removal from the ground or 
> change-in-service to a non-regulated status. . 

(6) "Department" means the Oregon Department of Environmental QuaHty. 
· (7) "'Director'' means the Director of the Oregon Department of Environmental 
· Quality or the Di redo r's authorized representative.· 
. (8) "Fee" means a fixed charge o.r service charge. .· . 

.. (9f •ifnstall" or "installation" means the physical construction of an underground 
storage tank system, including but not limited to, activities such as excavating; 
t>ack_fillin.g; testing; ·proper placement of the tank, piping, leak_ detection devices, 

- corrosion"" protection systems, . s'pill ·and overfill devices and associated 
administrative . activities such as : notifications, . recordkeeping . , and record 
: submlss'ions: . . . . . . . ..~ . . . . . 
. (10) "lhvestlgation" means, monitoring, surveying, testing. ·Or other inJormation 
"gathe'ring. · · 
(11) "Multi-Chamber'' or Multi-Compartment" means an underground storage 
tank that contains two or more chambe'rs or compartments created by . the 
presence of interior b~ffles so that two or more regulated substances can be 
st9red .at the same. time within a single tank shell. Even if the-s·ame regulated 
·Substance is . stored . in all chambers, or com.partrr}ents, the tank "iS a·. multi­
chambered or multi-compartmented tank for the. purpose of these rules. 
(12) "OAR" means Oregon Administrative Rule. ·. · . · 
(13) "Operate" or "Operation" means depositing . a regulated substance into; 
storing a regulated substance in or dispensing a regulated substance from an 
underground storage tank; and such other activities, including but nof lim.ited·to 
performing leak detection, maintaining corrosion protection, preventing spllis and 
overfills, investigating and confirming suspected releases, conducting repai~s. · 
m..;:tintaining financial a~surance and keeping and submitting records on the tank 
ahd piping's performance. · 
(14) ."ORS" means Oregon Revised Statute ~ 

.. · (15) "'Owner'' means the owner of an underground storage tank. . 
(16) uPermittee" means. the person designated on a general perm.it 

. registration form who is in control of or has responsibility for the daily o'peration 
or daily maintenance of an underground storage tank in acc·ordance with the 
conditions an.d requirements of a general permit pursuant to OAR 340-150-0160 

· through 340-150-0166. 
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{17) "Registration Certificate" means a document issued by the Department 
that authorizes a person to install, operate or decom·mission .an underground 
storage tank under a general permit pursuant to OAR 340-150-0019 and OAR 
340-150-0160 through 340-156-0166. 

{18) "Release" .means the discharge, deposit, injection, dumping, s'pilling, 
emitting, leaking or placing of a regulated substance from :an un9erground 
·storage tank into the air or into or on land or the waters of the state, · other than 
as authorized by a permit issued under state or federal law. · 

(1_9) "Responsible person" means any person ordered or . authorize_d to 
undertake remedial actions or related activities under_ ORS 465.200 through 
4q5A55. . 
· · · · {20} "Underground storage · tank" or "UST' ~eans "Under-ground storage 
tank," as defined in 4 0 CFR 280 .12. _·· · ·. 

(21) "Setler" or "Distributor'' means person who is engaged In" the b.usiness of 
·selling . regulated substances to the owner or permittee of an undergrou'nd 
storage tank. 

[Publications: The publication(s) referred to or incorporated by reference in 
= ·this .rule is availabl~ from the agency.] . 

··· ·. Stat. Auth.: ORS 466.706 - ORS 466.895 & ORS 466.995 . 
Stats . .. Implemented: ORS 465.200, .ORS 465.400, ORS 466.706 & ORS 

• !.' . 466.746 . . ,· . . . . · 

_. ·· Hist.: DEQ 2-1988, f. 1-27-88, cert. et. 2-1-.88; DEQ 3~1'989, f .. &.c'er-t.' ef. 3-
10-89; DEQ 21-1989(Temp), f. & cert. et. 9~18-89; DEQ 10-1990, t. ~ .cert. ef. 

· · 3'-"13~90; DEQ 20-199.0, f. & cert. ef. 6-7-90; DEQ 24-1998, f. & cert. ef.°1 _1-2-
98 

.... , 

: 3 40-15 0-0015 
Ex~mp~ed Tan~s 

, · . _.·.The toflowlng regulated underground storage tanks are exempt from the 
. re.quirements of these rules .. The exempt _underground storage tanks are the 
underground s~orage tanks _.defined by 4 o CFR 2 8 o . 1 o. · · 

[Publications: The publicatiori(s) referred to or incorporated by reference in 
this rule is available from the agency.] 
S,tat. Auth.: ORS 466.706 - ORS 466.895 & ORS 466.995 

:$.tats. Implemented: ORS 466.706 & ORS 466.710 · 
. · Hist.: DEQ 10-1990, t. &-!:cert. ef. 3-13-90; DEQ 20-1990, t. & cert. et. 6-7-90 
: ·-· .-=·· ~ . . -

. 340-15 0 - 001 6 . . . . 
Mul t l. - Chamber or Mul t i - Compartment Tank s , Condi t io"n s .· a nd 
Require me nts 

For the purposes of the underground· storage tank general permit program 
established by . OAR ·340-150-0019 through 340-150-0166, each chamber or 
compartment of a multi-chambered or multi-compartmented tank is considered a 
separate tank and m·ust be registered as such. 

Stat. Auth.: ORS 466.706 - ORS 466.995 
Stats; Implemented: ORS 466.746, ORS 466.750 & ORS"466.760 
Hist. : DEQ 24-1998, f. & cert. ef. 11 -2-98 
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340-150-0019 
Comp lian ce Wi th Und e r gr ound Storage Tank General Permit 
Required 

·Effective December 23, 1998, any person who installs, ope'rates or 
· decommissions an underground storage tank intended to hold, is holding, or that 
. held a regulated substance must comply with the conditions and requirements of 

a general permit.pursuant to OAR 340-150-0160 through 340-150-0166. 
Stat. Auth.: ORS 466.706. - ORS 466.995 
Stats~ Implemented: ORS 466.746, ORS 466.750 & ORS 466.760 
Hist. :' DEQ 24~ 1998, f. & cert. et." 11 -2-98 · · 

, · 

. 340-150-002 0 

. Underground StoragE;! · .Tank General Permit Registration 
Ce rtificate Required 

(1) After December 22, , 1998, any person who installs, operates ·or 
d_ecommissions an underground storage tank must first obtain an underground 
storage tank general permit registration certificate as defined . in OAR 3.40-150-
0.010(17) from the Department, except as otherwise provided in OAR 340-150-
0021 (3) for persons 'who must decommission temporarily permitted tanks on or 
after December 23, 1998. . r ~· . . ·, , . 

. . . (2) After De9ember 22, 1998, any person wanting to obtain a modification of 
a general permit registration form must . file .a. new .general .permit registration 
certificate pursuant to subsections 3(a) and (b) of this section. · · 

(3) After December 22, 1998, general permit · registration certificates are 
issued to the person designated as the permitte.e fo r, the activities and operations 
of record and terminate: . 

(a) 120 days a1'.ter any change of ownership of property in which the tank is 
located~' :ownership oftank or permittee; . · · · ·,· . .,, . .. · 

(b) 120. days after a change . in the .nature qt aetivities and operations from 
those of record in the last registration; or ,, . . . .· .. 
· (c) UpOn issuance of a nm~/()(- ~edified gene'ral .. permit registration certificate 
for the ·same operation. · · · · · · 

(4) General permit conditions and requirements may be modified upon 
adoption of new or revised rules by the Commiss_ioh '. 
•. ,,, Stat. Auth. : ORS 465.200 '- ORS 465.455 & ORS 466.705- ORS 466.995 

Stats. Implemented: ORS 466.746 &. ORS.466 .. 760 · . 
Hist.: DEQ 2-1988, f. ·1-27-88, cert."ef. 2-.1-88; DEQ 20-1990, f. & cert. ef. 6-

- 7.:90; DEQ 15-199.1, f. & cert. et. 8-14-91; DEQ 24-1998, f. & cert. et. 11-2-98 
. . . . . . . 

340-150-0021 
Termination of Existing Tempor a ry Permi ts 

(1) . On December 23, 1998, all existing temporary permits· issued pursuant to 
OAR 340-150-0020(5) or OAR 340-150-0040(5) terminate. 
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(2) All persons holding a temporary permit on or before December 22, 1998 
and operating underground storage tanks,· including depositing regulated 
substances into said tanks, on or after December 23, 1998 must have· a general 
permit registration certificate for operation · pursuant t9 OAR 340-150-0020 and 
must .provide the general permit registration certificate number to their.distributor 
pursuant to OAR 340-150-0150(2). To obtain a general permit registration 
certificate, such persons must submit a general permit registration.form pursuant 
to OAR 340-~ 50-0040. 

(3) All persons ·holding a temporary permit on or before Detember 22, 1998 
who have not obtained a general permit registration certificate for operation of 
USTs by December 23, 1998 must decommission the USts in accordance with 
the conditions and requirements of the general permit for decommissioning an 
UST by temporary or permanent closwe or change..,in-service pursuant to OAR 
340-150~0166 on or after December 23, 1998. Such persons are not permitted to 
·operate the USTs or deposit a regulated substance. into the USTs on or after 
December 23, 1998. · . 

·[NOTE: Persons decommissioning under subsection (3) of this section 
are not required . to submit a general permit registration form. The 
Department will provide a copy of the general permit requirements for 
decommissioning an UST by temporary or permanent closure or change­
in-service after December 23, 1998.] 
Stat. Auth.: ORS 466.706 - ORS 466.995 
Stats. Implemented: ORS 466.746, ORS 466.750 & ORS 466.760 
Hist.: DEQ 24-1998, f. & cert.· et. 11-2-98 

340- 1 50-0030 
Underground .. Storage Tank Permit Application Requir ed" 

(1) On or before May 1, 1988 the following persons must apply for an 
. underground storage tank permit from the Department: . . 

(a) An owner of an underground storage tank currently in operation; 
· · (b) An owner of an underground storage tank taken out of operation between 

January 1 , 197 4, and May· 1, 1988 and not permanently decommissioned in 
accordance with OAR 340-150-0130; and 

(c) An owner of an underground storage tank that waf? taken out of operation 
before January 1, 1974, but that still contains a regulated substance. 

(2) After May 1 , 1988 the owner of an u·riderground storage tank must apply 
for an underground storage tank permit frotn the Department prior to in~tallation 
of the tank ·and pladng an existing underground storage tank in operation or 
modifying an existing permit. ·. · 

[NOTE: After December 22, 1998 all persons must comply with the 
general permit program established by OAR 340-150-0019, _340-150-0020 
and OAR 340-150.-0160 through 340-150~0166 in lieu of compliance with 
this rule.] 
Stat. Auth.: ORS 465.200 - ORS 465.455 & ORS 466.706 - ORS 466.995 
Stats. Implemented: ORS 466.746, ORS 466.750 & ORS 466.760 
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Hist.: DEQ 2-1988, f. 1 -27~88, cert. et. 2-1-88; DEQ 15-1991 , f. & cert. et. 8-
14-91 ; DEQ 24-1998, f. & cert. et. 11-2-98 / 

340-150- 00 4 0 . .. 
Underground Storage Tank General Permit Regi strati oR .. Form 
. - -.(1) Any person · required . to obtain a general permit registration certificate 
pursuant to OAR 340-150-0020 .must submit a general permit registration form 
provided by the Department. General permit registration forms must . be 
submitted at least 30 days before ·installing, operating or decommissioning an 
underground storage tank under a general permit.. All general permit ·~egistration 
forms must be completed in full, including all required exhibits and information as 
specified by OAR 340-150-0050. · · '. · ~ 
. · ,. (2) General permit registration forms that are obviously incomplete, unsigned, 
or do not contain the required exhibits (clearly identified) will be returned-to the 

.. applicant ·for completion. The general permit' registration form ·will not be 
considered complete for processing until the required information is recei~ied. 
The general permit registration form will be considered to be withdrawn if the 

,, c;i.pplican.t fails Jo submit the required information within "go days of the date the 
form was returned. 

, (3)- General permit registration forms that appear corri'plete wfll ·oe accepted 
by the Department for processing and a numbered underground storage tank 

;_.: general permit registration certificate will be issued. · 
. (4) If, the Department determines that compliance with a ·general permit is not 

required, the Department will notify the registrant in writing of this determination . 
. Su.ch :notification constitutes final actior:i by the Department on the general permit 
registration form. 

·,.. . (5) Any person app.lying for a general permit registration certificate for an 
. existing UST system not previously·-reporte-d a$· reqai red by OAR 340-150-0030 · 

must complete and submit a general permit registration form as specified in this 
, section. Payment for required permit and annbal · compliance . fe'es must 

accompany this form. · · · 
(a) Applicabie general permit registration fee as required by OAR 340-150-

· 0070; and . . 
(b) Any outstanding annual compliance fees which should have ·been paid for 

earlier calendar years as required by OAR 340-150-0110. · · 
Stat. Auth.: ORS 466.709 - ORS 466.995 . 
Stats. Implemented: ORS 466.146 & ORS 466.760 . . . 
Hist.: DEQ 2-1988, f. 1-27-88, cert. ef. 2-1-88; D~Q 2~-199a, f. & cert. et. 11-
2-98 . 

340-150-0050 
Information Require d on the General . Permi t Reg istra tion Form 

(1) The following information on the underground storage tank general permit 
registration form is required: . · · ". . 

(a) The legal name and mailing address· of the · owner of ·the underground 
.storage tank; 
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. (b) The legal name and mailing address of the owner of the real property in 
which the underground storage tank is located; 

(c) The legal name and mailing address of the proposed permittee of the 
underground storage tank; 

. ( d) The signatures of the owner of the underground · storage tank, the owner 
, .. of the real property and the proposed permittee, except as otherwise provided in 
· .. subsectioi:i (4) of this section; . 

· · ( e) lhe facility. name and 1.ocation address; 
· · · · (f).The substances currently stored, to be stored or last stored; 

. . .(Q) ,The! operating status of the tank; - (h) The estimated age of the tank; 
.: (i) A description of the tank, including tank design and construction materials 

. Us6d; .,. . . . · .. 
·m A description of piping, including piping design and constructio11 materials 

'used; . ., "' 
.(k) A complete history of tank system repairs, including repafr date(s); .: 

. (I) A description of the type of leak detection and overfill protection for the 
tank; and · · 

. , , . (m) The federal notification J9rni, Sections I through VI of Appendix I 
... of 4.0 CFR 28 0 (or appropriate state form) . . 

(2) For multi-chambered or multi-compartmented tanks, information required 
by .subsections (f) through (m) of this section must be provided for each chamber 

. or compartment. 
.. · . · .{3) The registrant must specify which general permit' or permits (installation, 
operation· or decommission) the registrant is applying for. 

. . (4) The property owner's ·signature is n,ot required on general .· permit 
. : registration forms submitted by perso'ris ''currently ' holding a' temporary permit 
.- -issue~ ori or before December 22, 1998; ' 

· .. [Publications: The publication(s) referred to or incorporated by reference In 
this rule is available from the agency.] ' · ... :·: ;··_ 
Stat. Auth.: ORS 466.706 ~ORS 466.995 
Stats. Implemented: ORS 466.746 & ORS 466.760 
Hist.: DEQ 2-1988, ·f. 1-27-88, cert. ef. 2-1-88; DEQ 20-1.990, f. & cert. ef. 6-
7-90; DEQ 24-1998, f. & cert. ef. 11 -2-98 

340- 150-0060 
Authorized Signature s, Gener~l Permit -Registration Fori!1 · 

The following persons must sign a general permit registration form submitted 
to the Department. · 

(1) The owner of an underground storage tank storing a regulated substance. 
(2) The owner of the real property in which an underground storage tank is 

located; 
· (3) The proposed permittee. 
Stat. Auth.: ORS 466.706 - ORS 466.995 
Stats. Implemented: ORS 466 .. 746 & ORS 466.760 
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Hist. : DEQ 2-1988, f. 1-27-88, cert. et. 2-1 -88; DEQ 24-1998, f. & cert. ef. 11-
2-98 

3 40-15 0- 0070 
Undergr ound Storage Tank General Permit Re ·g istrati on Form 
Fee . . 

(1) A general pen:nit registration fee of $35 per tan~ must accompa~y each 
underground storage ·tank general permit registration form. For registration forms 
received after December"22, 1998, the per tank general permit registration form 
fee will also be considered the first per tank compliance fee required by OAR 
340-150-0110. . 
' · (2) For m.ulti~chambered or multi-compartmented tanks, the per tank general 
permit registration· fee must be paid on each chamber or compartment. . . 

(3) No general permit registration form fee is required if the registration is 
solely for the purf)ose of recording a change in ownership · of the undergro·und 

. · storage tank, ownership of the real property, of the permittee, or a change in 
operation of the underground storage tank . 

.. Stat. Auth.: ORS 466.706 - ORS 466.995 · 
Stats. Implemented: ORS 466.785 

. · Hist.: DEQ 2-1988, "f. 1-27-88, cert. et. 2-1-88; DEQ 24-1998, f. & cert. ef. 11-
2-98 . . I . . • 

34 0- 150- 0080 
Denial of Undergroun _d St9rage Tank General Fer mi t Regis ­

. tration cer t if i c .ate 
· An underground ·storage tank generai permit registration certificate , for 

installation ot operation may be denied if the underground storage. tank 
... installation . or operatio'n is not in conformance with the'se _underground storage 

ta'nk rules; -~fen~raJ permit conditions a·nd requiremen.ts pursuant , fo ·oAFf"34o-· ... -
1S0-0160 or 340-15_0-0163 or ORS 466.706 through 466.835·, ORS 466.99.4 and 
466.995. .. . . 

· · Stat. Auth.: ORS 466.706 - ORS 466."99S . 
Stats. Implemented: ORS 466.775 
·Hist.: DEQ 2-1988, f. 1-27-88, cert. et. 2-1 -88; DEQ 20-1990,· f . . & cert. et. 6-
7-90; DEQ 24-1998, f. & cert. et. 11-2-98 ' 

340-150-0 090 
Revocation o f Underground Storage Ta n k General Permi t 
Registration Ce rtificate 

.An underground storage tank general· permit registration certificate may be 
re\ioked if .there was a material misrepresentation or false statement in the 

. general permit registration form, the underground storage tank installation or 
operation is ·not in conformance with the underground storage tank general 
permit conditions and requirements pursuant to OAR 340-150-0160 or 340-~ 50-
0163 or these underground tank rules or there is a violation of ORS 466. 706 
through 466.835, ORS 466.994 and 466.995. 

Stat. Auth.: ORS 466.706 - ORS 466.995 . 
Stats. Implemented: ORS 466. 775 
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Hist. : DEQ 2-1988, t. 1-27-88, cert. et. 2-1 -88; DEQ 20-1990, t. & cert. ef. 6-
7-90; DEQ 24-1998, f. & cert. ef. 11-2-98 

340- 1 50 - 0 1 00 
Pr ocedures f o r Denial and Revoc a tion o f General Pe rmit 
Re g i str ati on Certificate~ 

· · The provisions of ORS 183.310 to 183.550 for a contested case proceeding 
apply to the denial or revocation of general permit registration certificates. 

Stat. Auth.: ORS 466.706 : ORS 466.995 . . 
. • . I 

Stats. Implemented: ORS 466.775 
Hist.: DEQ 2-1988, f. 1-27-88, .cert. et. 2-1 -88; DEQ ~4-199~, t. & cert. ·et. 11 .: 
2-98 

3 4·0-1 5 0- 011 0 
Unde rground ' stor a g e Tank Gener a l . Pe I?Jlit Complian~e . Fee 

(1) Beginning March 1, 1989, the permittee must pay an annual underground 
storage tank general permit compliance fee of $25 per tank per. year., F·or 
calendar year ·1994 and every year thereafter the ·permittee must pay an annual 
underground storage tank compliance fee of $35 per tank per year, except that 

. for calendar year 1998, permittees of tanks not in compliance with the 1998 · 
technical standards must pay a permit fee of $60. per tank. · 

(2) Effective December 23, 1998 the permittee must pay an annual 
underground storage tank general permit compliance fee of $35 per tank per 
year, except that for calendar year 1999, permitt.ees of tanks hot in compljance 
with the 1998 technical. standards must pay a general permit compliance fee of 
$60 ·per tank. · . . · . . . 

. _ · · (3) For multi-chambered or multi-compartmented tanks; the. annual per tank 
··'·general permit compliance tee must qe paid tor each' chambefr o(compartrTlent 

(4) .The underground storage tank· general permit compliance fee must be 
paid fqr· each calendar year (JanuarY 1 through Decemher 30) or part of a 
calendar year that an underground storage .tank. is .not permanently closed in 
ac.cordance with 4 o CFR 2 8 o . 71. · · · · . 

. . . - . . . . 

(5) , The general permit compliance fee must_ ·be made payable ·to the 
De.partment of Environmental Quality. · . 

[Publications: The publication(s) referred ·to 6r incorporated by reference in 
this rule is available from the agency.] 
.Stat. Auth.: ORS 466.706 - ORS 466.995·& OL 1997, Ch. 767 
Stats. Implemented: ORS 466.785 
Hist.: DEQ 2-1988, L 1-27-88, cert. et. 2•1-88; D.EO 20-19B9(Temp), f . . & cert 
et. 8-1-89 .(and corrected 8-3-89); DEQ 34-1989, f. & cert. et. 12-14-89; DEQ 
20-1990, f. & cert. et. 6-7-90; DEQ 7-1994, f. & cert. et. 3-22-94; ·oEQ 24-
1998, t. & cert. et: 11 -2..:-98 

3 4 0 - 1 5 0-0112 
UST Fee Wai v er 

(1) The UST g~neral permit registration fee required by OAR 340-150-0070 
may be waived by the Director. · · · 
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(2) An annual UST general permit compliance fee .required by OAR 340-150-
0110 may be waived by the Director. 

Stat. Auth.: ORS 466.706 - ORS 466.995 
Stats. Implemented: ORS 466.785 
Hist.: DEQ 15-1991, f. & cert. ef. 8-14-91; DEQ 24-1998, f. & cert. ef. 11-2-98 

340-150-0115 
Delegation of Program Administ·ration 

. . (1) Any agercy of this state . or a local unit of- government wishing to 
administer all or part of the underground storage tank program covered by these 
·ru[es shall ._submit a written application describing the portions of the 
·Department's underground storage tank program they wish to administer. The 
. application shall _contain the following: 

(a)tA description in . n~rrative form of the scope, structure, coverage and 
procedures of the proposed pro_gram; . · 

(b)tA description, · including organization chart_s, of the organization and 
.s~ructure of applicant, including: 

(A) The number of employees, _occupation and general duties of .each 
employee who will. c_arry out the activities of the program; 

· (B) An itemized estimate of the cost of establishing and administering the 
. program, includi~g the cost of personnel listed in . paragraph (A)mf this 
subsection and administrative. and technical support; . 

(C)tAn itemization of the source and amount of funding .avaiiable to meet the 
costs listed in paragraph (B) of this subsection, including any restrictions or 
limitatiof_"ls upon this fu_nding; · 

(D)tA description of applicable procedures, including permit procedures; _ 
(E)~opies of the perm.it ~orm , application form and reporting form. that will be 

·used in the program; · · 
(F) A complete description of the methods to be used to assure compliance 

and for enforcement of the program; · 
... (G)tA description of the procedures to be used to coordinate information with 

the Qepartment, including the frequency of reporting and report content; and 
(H)tAtdescriptioh of the procedures the appli9ant will. use to comply"with trade 

secret laws under ORS 192.500 and 468.910. . ·. 
(2) Within 30 days after receiving the application, the Department will review 

the application for completeness and request any additional information needed 
in order for . the application to b.e complete. .The Department will notify the 
applicant in writing when the_ application is complete. 

(3) Within 120 days after the applicati9n is complete, the Department will: 
(a)lPrepare and mail a written and signed agreement or contract, outlining· 

the terms and conditions under which the Department will delegate a portion or 
. ·alf of the underground storage tank program described by these rules, to the 
applicant; or . . · · 

(b) Deny the application where the Department finds the program described 
by the application is not equivalent to the Department's underground storage 
tank program. · 
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(4) The agreement or contract may be terminated by either.party by providing 
30 days prior notice in writing. 

Stat. Auth.: ORS 466.706 - ORS 466.995 
Stats. Implemented: ORS 466.730 
Hist.: DEQ 20-1990, f. & cert. et. 6-7-90 

340-150-0125 
Approval of More Stringent Performance Standards 

· , (1 )tAny local unit of government supplying water for municipal purposes from 
an underground source that could be jeopardized by releases from USTtsystems 
may petition the Department for more stringent UST performance standards for 
USTtsystems in the vicinity of the underground water source. Administrative 
rules on more stringent performance standards may be adopted where the 
Commission determines through facts and findings that it is necessary to protect · 
the underground water supply through more· stringent UST performance 
standards. · 

(2) The petition shall be made to the Department in writing and shall include 
the following information: - · 

(a) A description of the underground water resource induding, but .not limited 
to: 

·(A) ·. The geographical limit? ·of the area where more stringent 
USTtperformance standards are required;-

(8) The geographical limits of the groundwater recharge zone; 
(C) The geographical limits of the underground water resource; 
(D)lThe geology within both the recharge zone ahd the underground water 

resource; . _ 
(E) Location, .size. and present use of wells within the limits of the 

underground water resource; · · 
(F) Estimated capacity of the underground water resource. 
(b) A description of the existing threats to the groundwater resource including, 

but not limited to: 
(A) Location, ·type and number of underground storage tanks; 
(B) Agricultural effluent and rainwater runoff; · 
(C} Industrial effluent and rainwater runoff; and 
(D) Rainwater rurioff from roads and parking lots. 
(c) A description of the underground storage ·tank performance' standards 

required, including usttlechnical standards, operating standards, - and 
administrative procedures; · · · 

( d) A description of the emergency conditions, where the petitioner requests 
adoption of emergency rules. 

(3) Within 30 days after receiving the petition, the Department will review the 
. petition for completeness and request any additional information needed in order 

for the petition to be complete. The Department will notify the petitione.r in writing 
when the petition is complete.. : · 

(4) Within 120 days after the petition is compiete, the Department shall: 
(a) Initiate ·rulemaking; or · 
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(b) Recommend denial of the petition where the Department finds that more 
stringent UST1:performance standards are not necessary to protect the 
underground water supply. 

Stat. Auth.: ORS 4.66.706 - ORS 466.995 
Stats. Implemented: ORS 466.746 

· Hist: DEQ 20-1990, f. & cert. ef. 6-7-90 

340-1 50 - 01 30 
Permanen t Dec·ornmiss i oning of an Underground Storage Tank 

The permanent decommissioning requirements for underground storage 
tanks are described in 40 CFR 280. 70 through 280. 74 , Subpa~t G - Out 

· of Service UST Systems and Closure. . 
'[Publications: The publication(s) referred to or incorporated by reference in 
this rule is available from the agency.] 
Stat. Auth.: ORS 466.706 - ORS 466.995 
Stats. Implemented: ORS 466. 7 46 . . 
Hist.: DEQ 2-1988, f. 1-27-88, cert. ef. 2.:1 -88; DEQ 15-1989, f. & cert. ef. 7-
28-89 (and corrected 8-3-89); DEQ 20-1990, f. & cert. ef. 6-7-90 

340-150 - 0140 
Requirement to Notify the Underground Storage Tank Owner and 
Operator 

After December 22, 1998 any person who sells an underground storage tank 
must notify the new owner or permitte~ of the tank in writing of the requirements 
.for obtaining an underground storage tank general permit registration certificate. 

·Stat. Auth.: ORS 466.706 - ORS 466.995 · 
Stats. Implemented: ORS 466.746. 
Hist.: DEQ 2-1988, f. 1-2T·88, cert. ef. 2-1-88; DEQ 24;-1998, f. & cert. ef .. 11-, 
2-98 . . . ~ . . 

340-150 - 0150 
Depositing Regulated Substances in Underground Storag.e Tanks 

(1) . After December 22,· 1998, ariy person .w.ho deposits or causes . to be 
deposited a regulated substance into an underground storage tank that has not 
been issued ·a general permit registration certificate for operation by· the 
Department is in yiolation of these rules. . . 

(2)(a) After December 22,· 1998, before arranging future .deliveries of a 
regulated substance, the permittee must provide the underground storage tank 
general permit registration certificate num~er _to · any person: depositin·g a 
regulated substance info the tank; and . . . 

(b) If a general permit registration certificatE? ·is revoked or terminated, the 
permittee must provide written notice of the change in' general permit registration 

. certific.ate status to any person-previously notified under Sl:lbsection (2)(a) of this 
rule. · · 



(3) After December 22, 1998, no person may deposit or cause to have 
deposited a regulated substance into an underground storage tank unless the 
tank has been issued a general permit registration certificate by the Department 
for the operation of the tank. 

(4)(a) After Dece_mber 22, 1998 , sellers and distributors must maintain a 
written record of the general permit registration certificate number for each 
underground storage tank into which they deposit a regulated substance; and . 

(b) If requested by the Department, a seller or distributor must provide a 
written record,. including the general permit registration certificate number, for 
tanks into which they have deposited a regulated substances ·during the last 
three years of record. 

Stat. Auth.: ORS 466.706 - ORS 466.995 
Stats. Implemented: ORS 466.746 
Hist. : DEQ 2-1988, f. 1-27-88, cert. ef. 2-1-88; DEQ 3-1989, f. & c;:ert. ef. 3-
10-89; DEQ 24-1998, f. & cert. ef. 11 -2-98 

340-150-01 60 
General Permit for an UST Installation, Condition~ and 
Requirements 

(1) There shall be a general permit for the installation of an underground 
storage tank that is intended to hold a regulated substance in accordance with 
ORS 466.706 through 466.995 and OAR 340 - Division 150. 

(2) The ge.neral conditions and requirements applicable to the installation of 
· an UST intended to hold a regulated substance are: 

(a) The definitions found in OAR 340-150-0010 and 40 CFR 280 .12 as 
modified by OAR 340-150-0003 (3 through 8) are applicable; 

· . (b) The proposed installation ·is for an UST as defined by OAR 340-150-
0010(20) and does not include exempt tanks as listed in OAR 340-150-0015·; 

(c) The proposed tank will hold a regulated substance as defin~d by 4o CFR 
280 . 12; 

( d) No person other than the tank . owner, property owner, permittee or a 
s·ervice Provider and Supervisor licensed in accordance with OAR 340 -
Divfsion 160 may perform .tank installation work. · 

(e) A general permit registration and annual compliance tee must be paid in 
accordance with ORS 466.785 and OAR 340-150-0070 .and·OAR 340-150-0110; 
· .. (f) After December 23; 1998, no regulated substance may be deposited into 

an UST until a general permit registration certificate for operating an UST has 
been issued and the seller or distributor has been informed of the general permit 
registration certificate number as required by OAR 340-150-0150(2); 
. (g) No p~rmittee may install an UST that does not meet the conditions and 

requirements of this general permit and all other applicable rules and laws. The 
permittee has the duty to immediately· take such actions as are necessary to 
bring the UST installation into compliance with the conqitions and requirements 
of this general permit ·and all applicable rules and laws; 
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. (h) For purposes of determining compliance with the general permit for 
. installation conditions and requirements and applicable Oregon Revised Statutes 
_ and Oregon Administrative Rules, any employee or authorized representative of 
. the Department may enter the site at any reasonable time tb interview persons, 
.iflspect . eq·uipment and site conditions, collect samples, take still ·or video 
pictures, · conduct an investigation, or review and copy records pursuant to ORS 

.·· 466 .. 805; and . · 
· · · (i) A general permit registration certificate for installation may be revoked in 
. accordance wit_h ORS 466. 775 and OAR 340-150-0090 if the Department finds: 
' · ·(A)'A matedal misrepresentation or false statement in the registration for a 
_. _permit; .-. _ 
· .. :. (B) Failure. to comply with the general permit conditions and requirements for 
. installation; or · 

(C) Violation of any applicable statute, rule or order . 
. ·(3} Jhe notification conditions and requ_irements. applicable to the installation 

of an· UST holding a: reg.ulated substance are: .. 
(a) A n9tice of jntent to insta_ll must be submitted at least 30 days before 

installing an UST as required by 40 CFR 28 0. 22 ( a ). as modified by OAR 340-
1_50-0003(15); .and . . · · . . . . . 

·_- (b) .At _least ·3 · working days before beginning install.ation, a _notice_ of the 
confirmed ·date and time the_ installation _will _b~gin __ must be provided as .required 
by 40 · CFR 280. 22 (h) · as modified by OAR 3.40-150-00Q3(17}, unless 
otherwise waived by the Department. . ·· . 

.. . . (4) The techn.ical conditions and re.qui~ements applicable ~o the installation of 
an l:JST holdi~g a regulated substance are: .. . . · 

(a) To 'prevent ·releases due to structural fa,ilure or corrosion, -the tank must 
meet the corrosion control performance .~tandards . in 4 0 - CFR 2 8 0 . 2 0 (a) as 
modified by OAR 340-150'."0003(9), (10} and (11); .· 

· (b) The piping that routinely contains regulated substances and is in contact 
with the "ground must meet the corrosion .co_ntrol performance standards: in 40· 
CFR 2 8 0: 2 o· (b) as modified by OAR.34P-150-0003(12} and (13); 

(c) To prevent spilling and overfilling associated with product transfers to the 
UST systems, the system must meet the spill and overfill performance standards 
in 4 0 CFR 2 8 0 . 2 0 ( c) ; 

(d) To detect a release from any portion of the tank and the co"nneeted 
. underground piping that routinely . contains a regulated substance, .the sy~tem 
must ·meet the release detection performance standards i11 40 CFR 2·80 . 40 
through 2 80 . 44 as modified by OAR 340~ 1-50-0003(18), (19), .(20), (43), (44) 
and (45); and · . · · · 

(e) All tanks and piping ·must be -installed according to the installation 
performance standards in 40 CFR 2 80. 2 o ( d). 
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(5) The financial responsibility conditions and requirements appllc_able to the 
installation of an UST holding a regulated substance is that either the tank owner 
or permittee must demonstrate financial responsibility for taking corrective action 
and for compensating- third parties for ·bodily . injury or property damage by 

··complying with ' the per occurrence and annual aggregq.te financial responsibility 
amounts found _in 40 · · CFR 280. 93 by usihg one, or· a combi~atior\ · of 
mechanisms found in 40 CFR 280. 94 through 280 .107 before operating an 
UST. : . 

. (6) The recordkeeping and reporting conditions and requirements: applicable 
to the installation of an UST holding a regulated substance are: · · 

(a) The installation must be certified by · submitting the documentation 
.required by 40 CFR . 280 .20 (e) as modified by OAR 340-150-0003(14) and 40 
CFR 280.22(e);and . . 

(b) The tank awrier or permittee must certify compliance with the financial 
·· responsibility requirements by submitting to the Department the_ documentation 

required by 40 CFR 280 . 110 (b); · · · : · · · ·. 

[N.OTE : Tank Owners, permittees and service providers ca·n ~atisfy the . 
reporting ·requiremenfa of section (6) (a & b) of this seetion by· submitting 
the Tank Installation Checklist, as built drawings, and completing and 

· ' :· submitting Section VII of the general permit registration form .. Copies of 
-. .the checklist and Section VII of the reg_istration form are available from the 

Department.] · . 
(7) Any person who fails to comply with general permit ccindition.s and 

·· requirements· for installing an UST are subject to erifo_rcement action pursuant to 
ORS 466.810, 466.835, 466.994 and 466:995 and OAR 340-. · · Divfsion 12. 

[Public~tio"ns : The publications referred to or incorporated by reference in this 
· rule are available from the agency] 
Stat. Auth. : ORS 466.706 - ORS 466.995 
Stats Implemented: ORS 466:706, .. 0RS 466.710, ORS 466.740, ORS 

· 466.746, ORS 466.750, ORS 4(36.760, ·oRS 466.765,· ORS 466.770, ORS 
466.775, ORS 466.785, ORS 466.800, ORS 466.805, ORS 466.810 & ORS 
466.815 .. 
Hist.: DEQ 24-1998, f. & cert. et. 11-2-98 

340.:..1so-0163 
· Gen.er al Penni t for Opera.ting an UST, c·ondi tions and 
· Requir.eme·n ts . . 

(1) There shall be a general pe.rmit for the operation of an UST that holds a 
reguiated substaric~ in accordance with ORS 466.706 through 466.995 ·_and 
OAR 340- Division 150 and ORS 465.200 through 465.455 and OAR 340-122-
001 o· through 340~ 122-0360. . . 

(2) The general conditions and requirements applicable to operating an UST 
holding a regulated substance are: 

(a) The definitions found in OAR 340-150-0010 and 40 · CFR . 280.12 as 
modified by OAR 340-150-0003{3) through (8) ar.e applicable; 
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(b) This general permit applies to the operation of an UST as defined by OAR 
340-150-0010(20) arid does not include exempt tanks as listed in OAR 340-150-
0015; . 

(c) This general permit applies to the operation of an UST that holds a 
_regulated substance as defined by 40 CFR 2 80 .12 ; · 

(d) No person other than the tank owner, property owner, permittee or a 
Service Provider and Supe-rvisor licensed in accordance with OAR 340 - · 
Division 160 may perform UST repair or upgrade work.· If there is a release of 

·. petroleum, no person other than the tank owner, property owner, . permittee or a 
Service Provider and Supervisor licenseid in accordar:lce with OAR 340 -
Division ~ 62 may perform soil matrix corrective action work; 

. _(e). An annual general permit compliance fee must be paid ' in accordance with 
ORS 466.785 and OAR 340-150-0110; '·'· 

(f) No permittee or other person may deposit a regulated substance into ·an 
UST that has not been issued a general permit regi_stration certificate for 
operating an UST and for which the fuel seller or. distributor ha!5 not been 
inform~d of the general permit registration certificate number as required by OAR 
340.:·150-0150; · 

(g) The general permit registration certificate for an UST will terminate within 
·120 days if there is a ·change of ownership of ttie property, ownership of the tank, 
permittee or change in the nature of the activities and operations from those of 

. reco'rd pursuant to OAR 340-150-0020(3); · 
(h) No permittee may operate an UST that does not meet the conditions and 

requirements of this-general permit and all other applicable rules and laws. The 
permittee has the duty to: · . 

(A) Immediately take such actions as are necessary to bring the UST into 
· _complia,rjce With the _conditions and requirements of this general permit and ~ii 
· applicable rules and laws; or · .. · · 

. . (B) Apply for a decommissioning general per_mit and immedia:lely begin to 
manage the UST in compliance with conditions and requirements of the general 

. permit for decommissioning in accqrdance with OAR 340-150-0166. · 
· · (i) For purposes of determining compliance with the gene_ral permit for 
operation c.onditions and requirements and applicable Oregon Revised Statutes 

. and Oregon Administrative Rules, any employee or authorized representative of 
the Department may enter the site at any reasonable time ·to interview persons, 
inspect" equipment and site conditions, collect samples, take stiil or vi_deo 
pictures, conduct an investigation, or review and copy records pursuant to ORS 
466.805; and 

m The general permit registration certificate for operation may be revoked as 
provided in ORS 466. 775 and~ OAR 340-150-0090 if the Department finds: 

· (A) A material misrepresentation or false statement in the registration for a 
general permit for operation; 

(B) Failure ·to comply with the general permit conditions and requirements_ for 
operation; or · 

(C) Violation of any applicable statute, rule-or order. 
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(3) The notification and reporting conditions and requirements applicable to 
operating an UST holding a regulated substance are: 

(a) A notice of intent must be submitted at least 30 days prior to operating an 
UST as required by 40 CFR 280. 22 (a ) as modified by OAR 340-150-
0003(15); 

(b) A notice of intent to upgrade an existing UST system must be submitted at 
least 30 days prior to upgrading -an UST as required by 40 CFR 280. 21 (e ) as 
modified by OAR 340-150-0003(41) arid 280.34(5) as modified by OAR 340-150-

. 0003(42); . 
. : (c) At least 3 working days before beginning an upgrade of an UST, a notice 
of the confirmed date and time the upgrade will begin must be submitted as 
'required by 40 CFR 280. 22 (h ) as modified by OAR 340-150-0003(17), unless 
otherwise waived by the Department; 

· ( d) Any spills and overfills must be reported as required by . 4 o CFR 

2 8 O". 3 o (b) , 280. 3 4 (a ) (2) ·and ·280. 53 and OAR 340-122-0010 through 
.. 340-122-0360; . ' . 

(e) Suspected releases of regulated substances from UST systems must be 
reported as required by 4 o CFR 2 8 o . 5 o. Suspected releases of petroleum 
must also be reported . in accordance with OAR 340-122-0205 through 340-122-
0360; 

(f). Confirmed releases of regulated substances from _UST systems must be 
reported as required by 40 CFR 280: 61 as amended by OAR 340-150-
0003(23). Confirmed ~e leases of petroleum must also be reported in accordance 
with OAR 340-122-0205 through 340-122-0360; and . 

(g) Within 10 days after commencement of voluntary or involuntary 
.:Pr<?ceeding .. under Title 11 (Ba!lk,r.upt_cy), U. S. Code, or other incapac.ity.· ot the 
owner, permittee or financial assurance provider, the Department must be 
notified as reqµired by 40 CFR 280 .114. 
· (4) The technical con_ditions and requirements applicable to operating an UST 
holding a regulated substance are: 

(a) The UST system must be made of, or must be lined with, materials that 
are compatible with the regulated substance stored in the UST system as 
required by 40 CFR 280. 32; 

(b) Releases dl)e to corrosion must be prevented for as long as a steel UST 
systeni With ·corrosion protection is used to store regulated substances as 
requiredby 40 CFR 280 . 31; · · 

(c) Procedures must be in place that provide, calibrate, operate and maintain 
a method, or combination of methods, of leak detection that can. detect a release 
from any portion of the tank and.the conneeted underground piping that routinely 
contains a regulated substance as required by· 4 o · CFR 2 8 o . 4 o through 
280. 44. as modified by OAR 340-1 50-0003(18), (19), (20) , (43), (44) and (45); 

(d) Spilling and overfilling must be prevented as .required by 40 CFR 

28.0. 30(a) ; 
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(e) Any spills and overfills must be investigated and cleaned up as required 
by 40 CFR 280.30(b) and 28.0.53 and OAR 340-122-0010 through 340-
122-0~60 ; and 

(f) Repairs must prevent releases due to structural failure and corrosion for as 
long as the UST system is used to store regulated substances as ·required by 4 o 
CFR 280. 33. 

(5) The recordkeeping and report submission conditions and requirements 
applicable to operatin~ an UST holding a regulated substance are: 
. (a) Records must be maintained to demonstrate . compliance . with . the 

corrosion protection requirements of section (4)(b) of this rule as required by 40. 
·cFR 280.31(d) and 280 .34(b) (2); 

' • • • • !• • 

(b) Records must be maintained to. demonstrate compliance with the, release 
detection requir~ments of section (4)(c) of this rule as requir_ed by 40 CFR 

._ 28c(34 (b) (4) and .280.45; ·· 
;·., . (c) ,Records of each repair must be maintained as required by 40 CFR 

280.33 (f) and- 280 . 34(b) (3); 
. (d) .A copy of .corrective action reports prepared under OAR 340-122.,0205 

.... through ,340-122-03_60 _mu.~t be maintained for 1 O year$. after the first transfer of 
property as r~quired by OAR_ 340-122-0360(2); 

(e) ·Evidence must be maintained bf all financial assurance mechanisms used 
to document c~mpliance with finanqial responsibility as required by .40 CFR 

. 280.111; . 
(f) In the case qf . a release, failure · to optain alternate · coverage, 

c_ommencem.ent of_voluntary or involuntary bankruptcy, suspension or revocation 
·: of the authority of a financial assurance provider, failure of a guarantor, other 
· · incapacity of a financial assuranqe provider. failure to meet. the self-insurance 

. .. - . . test or_ cancellation or non-renewai' by a ·fin'andal assurance provider, the tank 
owner or permittee must submit current evidence _of financial responsibility to the 
Department as required by 40 CFR 280 .110 (a); and 

(g) The records required by subsections (S)(a), (b), (c), (d), (e) and (f) o.f this 
sectiorl"_.must be kept and made available, upon request, as required by 4 o CFR 

280. 34 (c) and 40 CFR 280 .110 and 280_. lll. 
, (6) The release response and correc~ive action conditions and requirements 

. applicable to operating an UST holding a. regulated substance are: · 
(a) Uriless corrective action _for a release of regulated substances is 

undertaken pursuant to ORS 465.200 to 465.455 and OAR 340-122-0010 
through 340-1 22-0360 ·as .required by. 40 CFR 280. 60 as modified ·by OAR 

· 340~ 150-000_3(21) and (22), investigation of suspected releases· and off-site 
impacts must begin immediately as required by 40 CFR 280. 51 and 280 . 52; 

. · .. · .(b) Rel.ease r_esponse and corrective action for petroleum releases must be 
undertaken in accordance with ORS 465.200 to 465.455 arid OAR 340-122-0205 
through 340-122-0360 .as required by 40 CFR 280. 60 as modified by OAR · 
340-150-0003(21) and (22); and 

• I.: 
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(c) Release response and corrective action for hazardous substance releases 
must be und_ertaken in accordance with 40 CFR Par t 280 - Subpart Fas 
modified by OAR 340-150-0003(21) through (33) and ORS 465.200 to 465.455 
and OAR 340-122-001 O throu.gh 340-122-0110. 

· (7) The financial responsibility conditions and requirements applicable to 
operating an UST holding a regulated substance are: 
· ., (a) Either the tank owner or permittee must demonstrate financial 
responsibility for taking corrective action and for compensating third parties for 

· bodily injur-y or property damage by complying ·with the per occurrence and 
annual aggregate financial responsibility amounts found in 4 o CFR · 2 8 o . 9 3 by 
using one, or a combination of mechanisms found. iri 4 O CFR 2 8 o . 9 4 · th rough 

·- 286.i o?;and . 
(b) If at ariy time after'a standby trust is funded, the full amount in the standby 

trust is reduced below the full amount of coverage required, the tank owner or 
permittee must replenish the standby trust or acquire' another financial assurance 
mechanism as requi ted by 4_0 CFR 2 80 . 115 ~ _ · · - · 

· ·. (8) ·Any person who faiis to. comply with- general permit conditions and 
requirements for operating an UST is subject to enforcement actlc)n pursuant to 
OHS 465.900 and ORS 466.810, 466.820, 466:830, · 466.835, 466.994 :and 
466.995 and OAR 340 --Division 12 . . · ,, 

[Publications: The publications referred to or incorporated by reference in this 
rule are available from the agency] 
Stat. Auth.: ORS 466.706 ~ ORS 466.995 & ORS 465.200 ~ ORS 465.990 
Stats Implemented: ORS .-465.200, ORS 465.210, ORS -_465-.255, ORS 
465.260-,· ORS 466.706, ORS 466.710, ·ORS 466.740; ORS "466.746, ORS 

_ 466.750, ORS 466.760, ORS 466.7q:5, ORS _466.770, ORS 4q6.775, ORS 
466.785, ORS 466.800, ORS 466.805, ORS 466.810 & ORS466:815 
Hist.: DEQ 24-1998; f. & cert. ef. 11-2-98 

340-1.50 -0166 
General Permit for Decornmissi 9ni ng o f an ·usT by Temporary or 
Permanent · Closure ·or Change- i n-Service_, Corid i .t i on:s _and 
Requirements 

(1) There shall be a gerieral permit for decommissioning an UST . that is 
holding, or held,a regulated substance in accordance with ORS 466.706 through 

·· 466.995 ahd OAR 340 - Division 150 and ORS 465.200 through 465.455 and 
· OAR 340 - Division 122. · · · · ' . _ 

(2) The general conditions- -and requirements applicable t_o the 
· decommissioning of an UST that is holding; ·or held , ·a regulated substance are: 

(a) This general permit applies to the decommissioning of ari UST as defined 
by OAR 340-150-0010(20) and does not inciude exempt tanks as listed in · OAR 

.· 340-150-0015; . 
(b) This general permit applies to the decommissioning of an UST that is 

holding, or held, a regulated substance as defined by 40 CFR 280 . 1 2; · 
(c) No person may deposit a regulated substance into an UST being 

managed under a general permit for decommissioning; 
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· ( d) No person other than the tank owner, property owner, permittee, or a 
Service Provider and Supervisor licensed pursuant to OAR 340 - Division 160 
may perform UST decommissioning work. If there is a release of petroleum, no 
person other than the tank owner, property owner, permittee or a Service 

. Provider and Supervisor licen.sed pursuant to OAR 340 - Division 162 may 
perform soil matrix corrective action work; 
·. (e) Annual compliance fees must be paid in accordance with ORS 466.785 

and OAR 340-150-01 :1 O; 
. (f) This general permit for decommissioning terminates within 120 days. if 

there is a change of ownership of the property, ownership of the tank, permittee 
or change in the nature of the activities and operations from those of record as 
requir$d by OAR 340-150-0020(3); · 

· (g) ~o permittee may perform a decommissioning ·of an UST unless such 
· de.commissioning meets the conditions and requirements of this general permit 

and all other applicable rules and laws. The permittee has the duty fo 
immediately take such actions as are . necessary to bring . the UST 

· decommissioning into compliance with the conditions and requirements of this 
·· general pe.rinit and all applicable rules and laws; and 
· (h) For_ purposes of determining compliance with· the general permit for 
· decommissioning , conditions . and requirements and applicable Oregon Revised 
· Statutes and Oregon Administrative Rules, any employee or authorized 
representative of the Department may enter the site at any reasonable time to 
inte'rview persons, in.spect eq~1ipment and site conditions, collect samples, fake 

· still or video pictures, cor;iduct an investigation, or review and copy · records 
pursuant to ORS 466.805. · 

. (3) The notification and reporting conditions and requirements applicabl~ to 
th~ decommissioning bf an UST that is holding·, or held, a regu.lated .substance 
are: 

(a) At least 30 days before beginning permanent closure, the Department 
must be notified of the intent to permanently. close as required by 4 o CFR 

280. 71 (a') as modified by OAR 340-150-0003(34); 
(b) At least 3 working days before beginning permanent Closure, notice of the 

confirmed . date and time the permanent closure will begin must be provided as 
·required by.4o CFR 280. 71 (a) as modified by OAR 340-150-0003(34), unless 
otherwise waived by the Department; 

(c) : If contaminated soils or water or free product are discovered during 
· permanent dos.tire or change-in-service, the release of regulated substances 
from UST systems must be reported as required by 40 CFR 280 . 72 (b) and 
( c) as modified by OAR ~40-150-0003(38); 

(d) At least 30 days before beginning a change-in~service, the Department 
must be notified of the intent to make the change-in-service as required by 4 o 
CFR 280. 71 (a) as modified by OAR 340-150-0003(34); and 

00466 . 



(e) Within 10 days after commencement of voluntary or involuntary 
proceeding under ·Title 11 (Bankruptcy), U. S. Code or other incapacity of the 

. owner, . permittee or financial assurance provider, the tank owner or permittee 
must notify the Department as required by 40 CFR 280 . 114. . 

- -- (4) ·The technical conditions and requirements ._ applicable · fo .. the 
decommissioning of an UST that is holding, or held a regulated substance are: 

. (a) When an UST system is temporarily closed for 3 months or less, operation 
and maintenance of corrosion protection for steel tanks must continue, release 
detection must be performed if the tank is not empty and. compliance with 
(elease reporting and corrective action must occur, if a· release is detected, as 
requiredby40 CFR 280.70(a) ; · 

(b) When an UST system is temporarily closed for 3 months or more but less 
than 12 months, in addition to complying with section (4){a) of .this_ general 
permit, all lines, pumps, manways and ancillary equipment, except the vent lines, 
must be capped and secured as required by 40 CFR 280_. 70 (b); 

(c) Except as provided in section (4)(d) of this general permit, the UST 
system must be permanently closed before the 12 month period expires if it does 
not meet either the new performance standards in 4 o . CFR 2 8 o . 2 6 as modified 
by OAR 340-150-0003(9) through (14) or the upgrading requireme.nts in 4 o CFR 

2 8 o . 21 as modified by OAR 340-150-0003(41) · as required· by 4 o CFR 
· 280 .. 70( c ); . · .·· . · 

· · (d) In order to manage an UST system in temporary closure for more than 12 
months, . a site assessment must be conducted in accordance with 4 o· CFR 
280 .' 72 as modified by OAR 340-150-0003(38) and (39) and prior approval must 
be received from_ the Department as ~equ ired by 4 o CFR 2 8 o . 7 o ( c) ; . . 
. . (~) .• Permanent.~closure performance standards. tor the tank and tank residues 
must be met as required by 40 CFR 280 . 71 (b) and (d) as modified by OAR 
340-150-0003(35) and (37); and · 

(f) Before permanent closure Is completed, the presence of a release must be 
measured for.as required by 40 CFR 280 . 72 (a) as modified by OAR 340-150-
0003(39) and OAR 340-122-0205 through 340-122-0360. . . 

(5) The recordkeeping and report . submission conditions and requirements 
applicable to the decommissioning of an UST that is holding, o'r held: a regulated 
substance are: · 

(a)- A completed decommissioning checklist and change-in-service report 
must be submitted to the Department within 30 days after tank ciosure as 
required by 40 CFR 280. 7i (b)· as modified by OAR 340-150-0003(35); 

(b) Records of temporary or permanent closure and ·change-in-service, 
including records of the site assessment, must be maintained as required by 4 o 

. CF R 28 0 . 7 4 and 2 8 0 . 3 4 ( b) ~ 5 ) ; 
(c) A . copy of corrective action reports prepared under OAR 340-122-0205 

through 340-122-0360 must be maintained for 10 years after the first transfer of 
property as required by OAR 340-122-0360(2); 
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(d) Evidence of all financial assurance mechanisms used to document 
compliance with financial responsibility must be maintained as required by 40 
CFR 280 .111; 

(e) In the case of a release, failure to obtain alternate . coverage, 
·· ·commencement of voluntary or involuntary bankruptcy, suspension or revocati_on 
. of the authority of a financial assurance provider, failure of a guarantor,._other 
· incapacity of a financial assurance provider, failure to meet the · self-insurance 
'te'st' or cancellation or non-r~ne.wal by a financial assurance provider, the :tank 

. owner or permittee must submit current evidence ·of financial responsibility as 
~ ... req.uired by.4o CFR 280 .110; and "· . . · · . · . 

(f) The records required by subsections (5)(a), (b), (c), · (d) and (e) of this 
. section must be kept, and made available upon request, -as required by 4 o CFR 

... 2'80. 34 (c), 40 CFR 280 .110 and 280 . 111 and OAR 340-122-0360. 
(6) The .change-in-service conditions and requirements· applicable to· an UST 

that is holding, or held ,a regulated substance are: 
(a) In lieu of permanent closure, or bririgirig a temporarily closed tank back 

. into service by meeting the new tank performance standards, an UST system 
may continue to be used to store a non-regulated substance if the change-in­
service requirements are met pursuant to 40 CFR 280 . 71 (c) as modified by 
OAR 340-150-0003(36); and 

(b) Before a change-in-service is completed, the presence of a release must 
be measured for as required by 4 o CFR 2 8 o . 71 as modified by OAR 340-150-
0003(36) and 40 CFR 280 . 72 (a) as modified by OAR 340-150-0003(39) and 
OAR 340-122-0010 through 340-122-0360. . 

(7) The release response and corrective action conditions and requirements · 
applicable to an UST that is holding, or held, a regulated substance are: 

(a) Release response and corrective · action · for petroleum releases 
discovered during permanent closure or a change-in-service must be undertaken 
pursuant to ORS 465.200 to' 465.455 and OAR 340-122-0205 through 340-122-
0360 as required by 40 CFR 2.80. 60 as modified by OAR 340-15-0003(21) and 
(22); and 

(b) Release response and corrective action for hazardous substance releases 
discovered during permanent closure or change-in-service must be undertaken 
as required by 4 o CFR Part 2 8 o - Subpar t F as modified by OAR 340-
150-0003(21) through (33) and ORS 465.200 to 465.455 and OAR 340-122-
0010 through 340-122-0110. · 

(8) The financiar responsibility conditions and requirements applicable to 
decommissioning an UST that is holding, or held, a regulated substance are: 

(a) Until an ·usT system is permanently closed, o'r It corrective action is 
required, after the corrective action is completed, the tank owner or permittee 
must demonstrate financial responsibility for taking corrective action and for 
compensating third parties for bodily injury or property damage by complying 
with the per occurrence and annual aggregate financial responsibility amounts 
found in 40 CFR 280. 93 by using one, or a combination of, mechanisms found 
in 40 CFR 280. 94 through 280 . 107 as required by 40 . CFR 280 .113; and 
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(b) If at any time after a standby trust is.fun_ded, the full amount in the standby 
trust is reduced below the full amount of coverage required, the tank owner or 
permittee must replenish the standby trust or acquire another financial assurance 
mechanism as required by 40 CFR 2 8 0 .11 5 . 
. .. (9) Any person who fails to comply· with general permit conditions and 

·requirements for decommissioning an UST is subject · the permittee to 
enforcement : action · pursuant to ORS 465.900 and ORS 466.810, 466.820, 
466.830, -466.835, 466.994 and 466.995 and OAR 340 -· Division 12. 

[Publications: The publications referred to or incorporated by reference in this 
rule are available from the agency] · 

·Stat. Auth.:. ORS 466.706 - ORS 466.995 & ORS 465.200 - ORS 465.990 
·stats .Implemented: ORS 465.200, ORS 465.210, ORS 465.255, ORS 
465.260, ORS 466.706, ORS 466.710, ORS 466.740, ORS 466.746, ORS 
4p6.750, ORS 466.760, ORS 466.765, ORS 466.l70, ORS 466.775, ORS 
466.785, ORS 466.800, ORS 466.805, ORS 466.810 & ORS 466.815 . 
Hist.: DEQ 24-1998, f. & cert. ef. 11-2-98 . 
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OPINIONBY: 

GILLE TIE 

OPINION: 

[*462] [**995] Petitioner seeks judicial review of 
a final order of the Adult and Family Services Division, 

entered after a hearing, which terminated her General 
Assistance (GA) benefits. She asserts, first, that the 
hearings officer's determination that she was no longer 
unemployable is not supported by substantial evidence 
and that his conclusion to that effect does not follow 
from the facts he found. She also asserts that the hear­
ings officer should have assisted [***2] her in present­
ing evidence in her favor. We agree with the latter point 
and reverse and remand for a new hearing. 

Petitioner is a widow in her early 50's, with . an 
eighth grade education. nl She has not worked for over 
10 years, largely because of extensive physical and men­
tal problems, including a history of several vascular sur­
geries, most recently the correction of cerebral aneu­
rysms in 1982. She has also been diagnosed as manic 
depressive and as having a schizophrenic reaction; she 
was committed to the Oregon State Hospital in 1981 for 
the first problem. Although formerly she was energetic, 
she presently has little initiative. She lives in a small 
house next to that of her parents and does not do even the 
simplest housekeeping. She has heat in the house only 
when someone else builds a fire. She complains of poor 
vision, of being constantly dizzy, of falling down and of 
bumping into walls and furniture. 

[***3] 

nl We. describe the facts in detail, because a 
full understanding of them will indicate the ways 
in which the hearings officer's failure to give peti­
tioner adequate assistance in presenting her case 
affected the outcome. We do not reweigh the 
evidence. 

Petitioner began receiving GA most recently on De­
cember 14, 1981. In May, 1982, she had surgery on her 
cerebral aneurysms, followed by six months of recupera­
tion. In January, 1983, AFSD arranged for a full medical 
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evaluation. On April 11 , 1983, the Medical Review 
Team (MRT) reviewed the file, including the reports of 
the January evaluation, and determined that, despite her 
problems, petitioner did not meet the criteria for unem­
ployability. Petitioner requested a hearing; the hearings 
officer found that she was still eligible and ordered her 
GA continued for four months. He noted that petitioner 
had multiple complex problems which kept her from 
working and that "[t]here is a definite [*463) strange­
ness about her." H e therefore ordered a psychiatric ex­
amination before the next review, along with such other 
tests as MRT might desire. 

Soon after the hearings officer's determination, 
AFSD arranged for Dr. Pearson, a psychologist, to 
evaluate petitioner. n2 Her MMPI scores indicated seri­
ous psychological problems, but Pearson gave them little 
weight, because he thought they were inconsistent with 
his interview with her. In his opinion, petitioner was 
exaggerating her complaints [***4) and was not psycho­
logically unemployable. He did note that petitioner might 
be suffering subtle effects of her [**996) vascular dis­
ease and that a neuropsychological evaluation might be 
appropriate. Petitioner had no evaluations after Pear­
son's. · MRT again reviewed her file on November 23, 
1983, and adhered to its April opinion. In its decision, it 
referred to a report of February 10, 1983, from Dr. Cam­
pagna, petitioner's neurosurgeon, which stated that peti­
tioner had had excellent results from her operation and 
that she had no problems. It did not mention two reports 
from Campagna dated May 18, 1983, which were also in 
petitioner's file. In one, he stated that petitioner "is con­
sidered disabled for the next 60 days" and gave a final 
diagnosis of residual encephalophy secondary to cerebi:al 
and vascular infractions; in the other, he said that she 
was "not capable of sustaining gainful employment." 
AFSD again notified petitioner of its intent to close her 
grant and she again requested a hearing. 

[***5] 

n2 Petitioner does not suggest that this ex­
amination did not comply with the hearings offi­
cer's order, although Pearson is a psychologist 
rather than a psychiatrist and the record and Pear­
son both suggest that petitioner's mental problems 
may have a physical component. 

The hearing was held by telephone on February 9, 
1984. Petitioner, her parents and a friend testified. Her 
father acted as her spokesman, describing petitioner's 
medical background and current condition. He read into 
the record a letter from Campagna dated January 19, 
1984, in which he repeated his previous opinion that pe­
titioner was not capable of gainful employment. At the 

hearings officer's request, petitioner's father sent the let­
ter for inclusion in the file. The bearings officer did not 
indicate that the letter was inadequate or suggest that 
petitioner get a more detailed report. At the close 
[*464) of the hearing, petitioner's father emphasized the 
importance of Campagna's opinion: 

"I still say the only one that's quali­
fied to say whether she's able to work or 
not is Dr. Mario Campagna because he's 
the one that's been in her head. He's the 
one that's been treating her. And he's the 
one that knows what's wrong with her." 

The hearings officer upheld the termination of bene­
fits. He treated most of the medical evidence as of only 
historical importance because of the age of the reports, 
found that Campagna's note was insufficiently detailed to 
support [***6] a finding that petitioner suffered from a 
physical impairment and concluded that he was not per­
suaded that petitioner was disabled and unable to work. 
n3 

n3 Although the hearings officer did not rely 
on MRT's opinions that claimant was ineligible, 
we note that those opinions were based, in large 
part, on a statement by Campagna which was 
ambiguous in its context and which was more 
conclusory than the later one which the hearings 
officer considered inadequate for the purposes of 
this case. 

Petitioner's first assignment is that the hearings offi­
cer's findings are not supported by substantial evidence 
and that his conclusions do not follow from those find­
ings. This assignment fails. The current medical evi­
dence on petitioner's condition was limited and did not 
compel a finding that petitioner was unemployable. The 
previous hearings officer's determination that petitioner 
was unemployable was based in part on his perception 
that she was "strange" and his resulting concern about 
her mental condition. Pearson's · [***7) report, if ac­
cepted, removed that concern. This hearings officer also 
adequately explained why the evidence did not convince 
him that petitioner had shown herself to be unemploy­
able. 

The fact that the record contains substantial evi­
dence supporting the hearings officer's fmdings and the 
further fact that he explained his decision does not mean 
that the decision was right or that it was the best decision 
AFSD could make under the circumstances. Although 
we review agency factual determinations only to decide 
whether there is substantial evidence to support them, the 
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agency in making its decision weighs all the evidence in 
the record and finds, it is to be hoped, in accordance with 
it. ORS 183 .450(5). The agency [*465] tries to be 
right; we only decide whether it has been rational. How­
ever, for an agency to make an informed decision, it 
should acquire and consider all the relevant evidence. 
Petitioner's second assignment, that the hearings officer 
erred in failing to assist her in presenting such evidence, 
is [**997] well founded and requires that we reverse 
and remand. We first consider the agency's role in a case 
of this sort. 

An agency contested case proceeding [***8] to de­
termine if someone is eligible for benefits is not -- or at 
least should not be -- wholly adversarial. See Richardson 
v. Perales, 402 U.S. 389, 403, 91 S Ct 1420, 28 L Ed 2d 
842 (1971). AFSD is required to grant assistance in ac­
cordance with its -rules and regulations and on the basis 
of need. ORS 41L710( 1 ). The purpose of the contested 
case procedure is partly to protect a claimant who is im­
properly denied assistance, but it is also partly to aid 
AFSD in making the correct decision by giving those 
concerned an opportunity to bring out and explain all 
evidence relevant to the decision. AFSD's goal is to give 
assistance to those who are eligible as well as to deny it 
to those who are not; it is not trying to avoid paying 
damages to someone it may have injured, like a defen­
dant in a lawsuit. Although a claimant may seek to over­
turn AFSD's administrative determination of ineligibility, 
and to that extent the hearing appears adversarial, the 
claimant -- at least in theory -- faces, on the other side, 
not an implacable adversary bent on denying her relief, 
but a decision maker whose tentative decision is far from 
final. If the claimant is eligible, his or her interest is 
[***9] the same as that of the agency. Whether the 
hearings officer upholds or reverses the administrative 
decision, AFSD will "win" if the final decision is the 
right one. 

The non-adversarial nature of AFSD hearings ex­
plains much of their character. The claimant is the only 
party to the proceeding, for AFSD is the decider, not the 
opponent. The hearings officer is an AFSD employe, not 
an independent adjudicator, because the hearing is part of 
the agency decision making process, not an appeal from 
it. The hearing is relatively informal and all reliable 
relevant evidence is admissible. ORS 183.450(1). Ex­
cept in unusual circumstances, the claimant may not seek 
judicial relief before the final order in the contested case, 
ORS 183.480(3), because, until then, AFSD has not 
made its decision. In short, the claimant and agency do 
not become total adversaries until the [*466] agency 
makes an adverse final decision and the claimant seeks 
judicial review. 

The hearings officer's responsibilities are shaped by 
the character of the hearing. The hearings officer is not a 

disinterested adjudicator observing two parties fighting. 
Rather, he or she aims both at helping AFSD make the 
best [***10] possible decision and at assuring the claim­
ant a fair and full hearing. The two goals are not anti­
thetical. Each aspect of those duties requires the hear­
ings officer to make sure that the claimant is able to pre­
sent all significant favorable evidence. When the claim­
ant is represented by an attorney, the hearings officer can 
normally rely on the attorney to produce that evidence. 
However, when the claimant is unrepresented or is repre­
sented by a lay person, as petitioner was and as many . 
AFSD claimants are, the hearings officer's responsibility 
is greater. An unrepresented claimant may not know 
how to present favorable evidence in the best light or 
even what evidence is favorable. Hearings officers must 
assist claimants, in part by following up on potentially 
favorable lines of inquiry and in part by helping claim­
ants present their evidence in its best light. n4 The hear­
ings officer has broad discretion in how to carry out this 
duty but, if the officer acts outside the range of that dis­
cretion, we may remand for further proceedings. ORS 
183 .482(8)(b )(A). n5 

n4 The decision of the first hearings officer 
to continue petitioner's benefits pending an addi­
tional evaluation was consistent with this obliga­
tion. 

[***11] 

n5 AFSD emphasizes that the burden to 
prove continuing eligibility is on the claimant. 
OAR 461-09-097(5). This burden is not incon­
sistent with the hearings officer's role as we have 
outlined it. Although the hearings officer should 
assist the claimant in presenting evidence favor­
able to the claimant's position, it remains the 
claimant's responsibility to present evidence 
which persuades the hearings officer that the ad­
ministrative determination should be changed. In 
the light of the informal and non-adversarial na­
ture of these hearings, that is all that the burden 
of proof means. See Dobrowolsky v. Califano, 
606 F2d 403, 406 (3rd Cir 1979). 

[**998] Although we think the foregoing view of 
the bearings officer's role is not to be gainsaid, no Ore­
gon appellate opinion has ever really discussed it, much 
less attempted to spell out its parameters and the conse­
quences of failing to perform it adequately. We can, 
however, obtain some guidance from analogous federal 
decisions. Federal Social Security disability benefit 
hearings are similar to AFSD benefits hearings in the 
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respects outlined [*** 12] above. Cases involving them 
have developed [*467] a rule that, when the claimant is 
not represented by counsel, "a duty devolves on the hear­
ing examiner to scrupulously and conscientiously probe 
into, inquire of, and explore for all the relevant facts sur­
rounding the alleged claim of right or privilege." Hennig 
v. Gardner, Hennig v. Gardner, 276 F Supp 622, 624-25 
(ND Tex 1967), quoted in Gold v. Secreta1y of Health, 
Education and Welfare, 463 F2d 38, 43 (2d Cir 1972). 
The examiner (now Administrative Law Judge or AU) 
"must be especially diligent in ensuring that favorable as 
well as unfavorable facts and circumstances are elicited." 
Rosa v. Weinberger, 381 F Supp 377, 381 (ED NY 
1974), quoted in Cox v. Califano, 587 F2d 988, 991 (9th 
Cir 1978). 

Some of the cases applying the rule rely in part on 
the requirement informer 20 CFR § 404.927 (repealed 
August 5, 1980; similar provision in present 20 CFR § 
404.944) that a claimant receive a full and fair hearing. 
n6 As the courts construed it, the regulation required the 
ALJ to make sure that the claimant receives such a hear­
ing. However, the requirement of a full and fair hearing 
is implicit in the [***13] very right to a hearing, and it 
appears that the federal courts would require the same of 
an ALJ, whether or not the regulation existed. See, e.g., 
Broz v. Schweicker, 677 F2d 1351, 1364 (11th Cir 1982); 
Thompson v. Schweicker, 665 F2d 936, 941 (9th Cir 
1982); Cowart v. Schweicker, 662 F2d 731, 735 (11th 
Cir 1981); Smith v. Harris, 644 F2d 985, 989 (3rd Cir 
1981); Dobrowolsky v. Califano, supra n 5; Smith v. Sec­
reta1y of Health, Ed. and Welfare, 587 F2d 857 (7th Cir 
1978). This requirement benefits both the claimant and 
the agency; we believe it to be appropriate to Oregon and 
adopt it for contested cases involving individual benefits. 

n6 The 1985 legislature enacted a law which 
will place in the Oregon Administrative Proce­
dures Act a provision which is more explicit con­
cerning the hearings officer's responsibility than 
is the rule on which the federal cases relied. The 
bill would amend ORS 183.415 by adding the 
following provision: "The officer presiding at the 
hearing shall insure that the record developed at 
the hearing shows a full and fair inquiry into the 
facts necessary for consideration of all issues 
properly before the presiding officer in the case." 
Or Laws 1985, ch 757 § I. 

[***14] 

Under the federal rule, the ALJ's duty of scrupulous 
inquiry requires that he play an active role in eliciting 
evidence. He does not satisfy the duty simply by assist­
ing an unrepresented claimant in presenting evidence 

which the claimant wishes to present; he must also pur­
sue lines of [*468] inquiry which the claimant might 
not even know were available. The federal appellate 
courts have reversed ALJ decisons not only when the 
judge obviously lacked sympathy for the claimant's case, 
but also when he failed to develop a full record or to fol­
low up on indications that favorable evidence might be 
available. The courts impose that duty, even when it 
appears that the claimant should have known that the 
evidence was available and would have helped his case. 
Several cases provide instructive examples. 

In Thompson v. Schweicker, supra, the unrepre­
sented claimant had a history of alcoholism and epilepsy 
and bad been living in a sheltered environment for sev­
eral years. The ALJ asked no questions about the claim­
ant's alcoholism, the frequency and severity of his sei­
zures, the conditions of his sheltered environment or a 
number of other issues. Concern with the claimant's 
work [*** 15) history to the exclusion of all else denied 
him a fair hearing. The hearing examiner in Gold v. Sec­
retary of Health, Education and Welfare, supra, [**999] 
was concerned almost exclusively with the claimant's job 
history and with her receipt of World War II reparations 
from the West German government. He did not suggest 
that she call witnesses, because he considered her case 
unpersuasive. The claimant's husband was present at the 
hearing in Cowart v. Scheicker, supra, but the examiner 
did i;iot question him about the claimant's condition. Al­
though the claimant indicated that she was taking medi­
cation, the examiner did not elicit testimony on the effect 
of the medication on her ability to work. Because the 
claimant in Smith v. Secreta1y of Health, Ed. and Wel­
fare, supra, had limited education and was suffering 
from psychological and physical disabilities, the court 
held it to be the ALJ's duty to suggest the desirability of 
producing, and to give her the opportunity to produce, 
expert testimony on those disabilities and their effect on 
her capacity to work. The ALJ in Cox v. Califano, su­
pra, misread a physician's letter advising the claimant to 
begin vocational [*** 16] rehabilitation as a release to 
return to work rather than as a trial designed to determine 
whether he could return. The judge made no effort, and 
gave the claimant little opportunity, to elaborate on the 
meaning of the letter. Finally, the court in Dobrowolsky 
v. Califano, supra n 5, described two areas in which the 
ALI failed to fulfil his duty of inquiry. First, the claim­
ant's medical history indicated that he might have a con­
dition which would [*469] be a per se qualification for 
benefits. Counsel would have pursued that possibility 
and the ALJ should have sought additional evidence. 
Secondly, the judge's examination of the vocational ex­
p.ert was inadequate, because he did not ask the expert to 
explain his conclusion that the claimant could perform 
certain sedentary jobs and because it was not clear that 
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the hypothetical questions to the expert considered all of 
the claimant's problems. 

Those cases are cited as examples only. We do not 
need to give the hearings officers' responsibility the 
scope which· some of the federal cases have given it in 
order to hold that, in this case, the hearings officer did 
not properly carry out his duty. Petitioner relied on Cam­
pagna's [***17] opinion; her father stressed it at the very 
end of the hearing. The hearings officer heard Cam­
pagna's opinion read over the telephone and Imew then 
that it was conclusory. He did not tell petitioner that it 
was inadequate, and he did not suggest that she get a 
more detailed report. He could have granted a continu­
ance for that purpose. OAR 461-09-099. n7 Without 
Campagna's statement, there is no current information in 
the record on petitioner's physical condition, one way or 
the other, although such information was clearly both 
desirable and available. Despite Pearson's report, the 
t~stimony indicated that something was wrong with peti­
tioner; Campagna's report showed that he believed her to 
be unemployable. The hearings officer did not state that 
he found petitioner to be employable but only that there 
was insufficient evidence for him to find that she was 
unemployable. A detailed evaluation from Campagna 
could have supplied the missing evidence and produced a 
different result. Because of the hearings officer's failure 
to assist petitioner in presenting this evidence, there is a 
strong possibility that petitioner has been denied benefits 
to which [*470] she is entitled. [***18] We hold that 
that failure constitutes an abuse of the hearings [** 1000] 
officer's broad discretion in controlling a hearing. ORS 

183.415(7), (9); 183.450; 183.482(8)(b). Petitioner has 
been denied the full and fair hearing contemplated by the 
constitution, the statute and the rule. 

n7 It may be that the hearings officer did not 
realize that Campagna's statement was inadequate 
~til after he read it or until he began preparing 
his order. He could still have reopened the bear­
ing to give petitioner an opportunity to obtain a 
more complete statement. Cf. Cowart v. 
S~hweitzer, supra, (ALJ arranged for two physi­
cians to examine the claimant after the hearing 
and received their reports in evidence; the claim­
ant should have had an opportunity to cross­
exarnine the physicians). We do not suggest that 
a hearing should be reopened for every eviden­
tiary problem. However, when it appears as 
clearly as it does here that an unrepresented 
claimant may be able to provide decisive evi­
dence with little additional effort and that the 
hearings officer must have known that fact before 
issuing the final order, both fairness to the claim­
ant and the accuracy of the agency's decision 
making require the hearings officer to take rea­
sonable steps to secure the evidence. 

[*** 19] 

Reversed and remanded for a new bearing. 
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OPINIONBY: 

THORNTON 

OPINION: 

[*383) [** 1043) This is a proceeding for judicial 
review of an order of the Board of Medical Examiners. 

[*384) In 1957 petitioner was granted a license to 
practice medicine in Oregon. In 1967 petitioner's license 
registration was changed to inactive, out-of-slate, when 

he moved to [**1044) Oklahoma to accept a position 
with a federal agency. In 1971 petitioner returned to 
Oregon and submitted an application for active registra­
tion to respondent Board. The Board, after considering 
the matter, denied petitioner's [***2] application, stating 
that it based its refusal on ORS 677 .170 (3). nl 

n l ORS 677.1 70 (3) provides: 

"If any person licensed to 
practice medicine in this state and 
registered under ORS 677.150 
changes his location of practice to 
some other state or country, he 
shall be listed by the board as in­
active. * * * Before resuming 
practice in this state, he shall no­
tify the board of his intention to 
resume active practice in this state 
and obtain a certificate of active 
registration for the year he returns. 
* * * He shall file an affidavit with 
the board in which he describes 
his activities during his absence 
from this state. If, in the judgment 
of the board, his conduct has been 
such, during his absence, that he 
would have been denied a license 
if applying for an initial license to 
practice medicine in this state, the 
board shall deny active registra­
tion." 

Petitioner sets forth numerous assignments of error . 
The basic issue, however, is whether the proceedings 
were in conformity with applicable statutes and [***3) 
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complied with due process requirements, so as not to 
prejudice substantial rights of the petitioner. 

The following is a chronology of the events that led 
up to the challenged hearing: 

In December 1970, while working in Oklahoma, pe­
titioner requested information from the Oregon Board of 
Medical Examiners concerning a change of registration 
from inactive to active upon his return to this state. The 
Board advised petitioner by letter that he would have to 
file an affidavit concerning his activities since leaving 
the state in 1967. 

[*385] On August 2, 1971, petitioner informed the 
Board that he was practicing medicine at the Astoria 
Clinic in Astoria, Oregon. On August 3 the Board ad­
vised petitioner that he could not practice medicine with­
out an active license and requested him to file an affida­
vit describing his activities since leaving the state. This 
affidavit, dated August 4, was filed with the Board on 
August 5. 

The Board's answer, dated August 25, 1971, stated 
in part: 

"The Board conducted an investiga­
tion based upon the information furnished 
to the Board in your affidavit. The results 
of this investigation disclosed that your · 
conduct has been such during your [***4] 
absence from the state that if you had 
been applying for an ·initial license to 
practice medicine in this state, the Board 
would have denied such initial license. 
Therefore, the Board is required by Ore­
gon law to deny you active registration in 
the State of Oregon (ORS 677 .170 (3))." 

On September 2, 1971, petitioner requested a hear­
ing before the Board on its denial of active registration. 
On December 28, 1971, the Board notified petitioner that 
he was granted a hearing. However, it was not until 
January 3, 1972, that the Board notified petitioner of the 
particular conduct it considered in denying his applica­
tion. This notification was contained in an explicit "Bill 
of Particulars" which was requested by petitioner's coun­
sel, and which stated that, pursuant to ORS 677 .170 (3), 
the Board denied petitioner's application for active regis­
tration because of six specified "acts, statements or con­
duct." A hearing was subsequently held before a bearing 
officer appointed by the chairman of the Board, follow­
ing which the Board issued its Order of Denial. 

[*386] Petitioner argues that he did not receive 
adequate notice of the grounds for the denial prior to the 
hearing thereon [***5] because the only statute referred 
to in either the denial letter or the Bill of Particulars was 

ORS 677.170 (3). At the hearing the assistant attorney 
general representing the Board announced that the denial 
was based on lack of good moral character. ORS 677 .100 
(l)(e). 

ORS 677 .208 provides that when the Board refuses 
to issue or proposes to revoke or suspend a license, a 
hearing shall be accorded as provided in ORS 183.310 to 
183.500. ORS 183.415 (2) provides that notice shall 
include a "(c) * * * reference [**1045] to * * * statutes 
and rules involved" and a "(d) * * *statement of the mat­
te.rs asserted or charged." 

The Bill of Particulars sufficiently sets forth "mat­
ters asserted or charged." ORS 183.415 (2) (d). The 
Grog House v. OLCC, 12 Or App 426, 507 P2d 419 
(1973). This conduct referred to in the Bill of Particulars 
relates to the moral character requirement of ORS 
677.100 (1) (e); however no reference to this statute was 
made by the Board prior to the hearing. The allegations 
in the Bill of Particulars, as well as the evidence which 
was introduced at the hearing, tended to show that peti­
tioner bad violated ORS 677.080 (1) (making false and 
misleading statements [***6] on the August 4 affidavit) 
and ORS 677 .080 (4) (practicing medicine in Oregon 
without an active license). 

Petitioner's right, as a licensee (or applicant for ac­
tive registration) to practice medicine, may be denied 
only by procedures satisfying the due process clause of 
the United States Constitution. Board of Medical Exam­
iners v. Buck, 192 Or 66, 232 P2d 791 (1951), 200 Or 
488, 258 P2d 124 (1953), appeal dismissed [*387] 346 
U.S. 919 (1954); Board of Medical Examiners v. Cusick, 
234 Or 533, 383 P2d 69 (1963); see also, Willner. v. 
Committee on Character, 373 U.S. 96, 83 S Ct 1175, IO 
L Ed 2d 224 (1963); Schware v. Board of Bar Examin­
ers, 353 U.S. 232, 77 S Ct 752, 1 L Ed 2d 796, 64 
ALR2d 288 (1957). Primary among these procedures is 
that petitioner be afforded adequate notice prior lo a 
hearing thereon. 

Prior to 1971, the statutes required only that notice 
"state the time, place and issues involved." ORS 183.420 
(repealed Oregon Laws 1971, ch 734, § 21, p 1786). In 
1971 the legislature adopted ORS 183.415, specifically 
setting out four requirements of notice. n2 Oregon Laws 
1971, ch 734, § 13, p 1779. 

n2 ORS 183.415 (2) provides: 

"(2) The notice shall include: 

"(a) A statement of the party's 
right to hearing, or a statement of 
the time and place of the hearing; 
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[***7] 

"(b) A statement of the au­
thority and jurisdiction under 
which the hearing is to be held; 

" ( c) A reference to the par­
ticular sections of the statutes and 
rules involved; and 

"( d) A short and plain state­
ment of the matters asserted or 
charged." 

The requirement of notice is primarily to allow peti­
tioner an opportunity to prepare an adequate defense. 
Goldberg v. Kelly; 397 U.S. 254, 90 S Ct 1011, 25 L Ed 
2d 287 (1970); see also, 1 Davis, Administrative Law 
523, 525, § 8.04 (1958). 

While the Bill of Particulars afforded petitioner here 
did not include references to all the particular sections of 
the statutes and rules which were conceivably involved ( 
ORS 183.415 (2)(c)), it did spell out in sufficient detail 
all the conduct which was the basis of the Board's denial 
action. As in The Grog House, 12 Or App at 433-34, the 
record in the case at bar [*388) clearly shows that peti­
tioner had detailed advance knowledge and was fully 
aware of the specific facts and charges which formed the 
basis of the action taken, in order to enable him to pre­
pare his defense. He did not ask for a continuance. 
Therefore we cannot say that the failure of the Board to 
append references to ORS 677.100 (l)(e) and ORS 
677.080 (1) and (4) amounted to a denial of due process 
of law. The Grog House v. OLCC, supra. To the same 
effect, see also, Swift & Company v. United States, 393 
F2d 247 (7th Cir 1968); Sisto v. Civil Aeronautics 
[***8) Board, 179 F2d 47, 52 (DC Cir 1949); Brahy v. 
Federal Radio Commission, 59 F2d 879 (DC Cir 1932). 

Next, petitioner argues that the hearing officer 
should have been disqualified because he is also the ex­
ecutive secretary of the Board. 

Although so far as we can determine this question 
has never previously been passed upon by an appellate 
court in [**1046) this state, it appears that the weight of 
authority elsewhere is that the fact that a hearing officer 
performs more than one function for the agency involved 
does not render the hearing unfair. Richardson v. Per­
ales, 402 U.S. 389, 91 S Ct 1420, 28 L Ed 2d 842 
(1971); Marcello v. Bonds, 349 U.S. 302, 75 S Ct 757, 
99 L Ed 1107 (1954); Converse v. Udall, 262 F Supp 583 
(D Or 1966), affirmed 399 F2d 616 (1968), cert denied 

- 393 U.S. 1025 (1969). See also, 2 Davis, Administrative 
Law 235, 237, § 13.10 (1958); 1 Cooper, State Adminis­
trative Law 338, § 5 (1965). Further, we note that here 

there is no statutory provision for disqualifying the hear­
ing officer. Even assuming arguendo that a right to dis­
qualify a hearing officer exists without the necessity of a 
specific statute authorizing it, our review [***9) of the 
record fails to reveal [*389) any bias or prejudice by the 
hearing officer. See, Palm Gardens, Inc. v. OLCC, 15 Or 
App 20, 34, 514 P2d 888 (1973), Sup Ct review denied 
(1974); cf, Whitney v. Morgan, 9 Or App 289, 291, 497 
P2d 865 (1972). 

Petitioner also contends that under ORS 677 .170 (3) 
only evidence of activities outside the state of Oregon is 
relevant to a determination whether to grant an active 
license. Evidence of conduct within Oregon, he argues, is 
therefore irrelevant and inadmissible. 

The Bill of Particulars n3 sets forth six alleged acts 
of petitioner, only two of which relate to alleged im­
proper conduct outside Oregon. Petitioner argues that 
evidence as to the other four is inadmissible as being 
outside the scope of the Board's determination. We do 
not agree. 

n3 The allegations of the Bill of Particulars 
may be summarized as follows: 

I 

Treating patients at the Astoria Clinic not­
withstanding prior notification that he could not 
practice until an active license was issued. 

II 

Falsely informing the Board under oath that 
he had not been denied an active license in an­
other state (Minnesota). 

III 

Falsely informing the Board under oath that 
no claim for malpractice against him had ever 
been settled. 

IV 

Petitioner was removed from a position with 
a federal agency in Oklahoma for misuse of gov­
ernment aircraft, certifying after an inadequate 
medical examination, misuse of official title, duty 
time and government materials, sending a Jetter 
to the President of the University of Oklahoma, 
containing unfounded statements, which embar­
rassed his employer. 

v 
Falsely informing the Board under oath that 

he had been cleared for licensure in Kansas. 
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VI 

Failing to live up to a contractual commit­
ment to the Scripps Institute of Oceanography, 
San Diego, California. 

[***10) 

[*390) Under ORS 677.170 (3), the Board may 
deny active registration to an inactive licensee if his con­
duct during his absence was such that the Board would 
have denied the petitioner an initial license. ORS 
677.100 (l)(e) provides that an applicant for an initial 
license must prove good moral character. Therefore, the 
Board may issue an active registration only if the appli­
cant establishes that his conduct since becoming inactive 
has been consistent with good moral character. 

The term "good moral character" is not defined in 
our medical practice act. Therefore we must look else­
where for a definition of that term. 

In State v. Louisiana State Board of Medical Exam­
iners, 238 La 502, 115 So2d 833 (1959), the court, in 
defining the above term under a Louisiana statute requir­
ing that an applicant for a license to practice medicine be 
"of good moral character, " said: 

"The Legislature has not defined 
good moral character but this term is gen­
erally well understood by the courts, even 
though the term itself is unquestionably 
ambiguous and may be defined in many 
different ways. However, no great diffi­
culty is encountered as to the true mean­
ing of the term when applied [*** 11] to 
the professions of law or medicine. It has 
[**1047) been said that the term may be 
broadly defined to include the elements of 
simple honesty, fairness, respect for the 
rights of others and for the laws of State 
and Nation. See Konigsberg v. State Bar 
of California, 353 U.S. 252, 77 S.Ct. 722, 
1 L.Ed.2d 810 * * *." 238 La at 515, n 2, 
115 So2d at 839. · 

Some of the conduct alleged in the Bill of Particu­
lars, if proved, could establish violations of ORS 677.080 
(1) and (4). These violations could constitute grounds 
for denial of an initial license, ORS 677.100 (l)(e), as 
well as suspension or revocation of an active [*391) 
license, ORS 677.190 (1), (9) and (19). It follows that 
this conduct could constitute grounds for denial of an 
active registration to an inactive licensee. ORS 677.170 
(3). For this reason we conclude that the inquiry con­
templated by ORS 677.170 (3) includes all conduct of 
petitioner, within as well as without the state, from the 

time his license registration was changed to inactive, to 
and including the date of the affidavit filed with the re­
quest for active registration. Therefore, evidence pertain­
ing to conduct within Oregon is relevant [***12) and 
admissible. 

Petitioner also assigns as error the admission of cer­
tain documentary evidence pertaining to conduct outside 
of Oregon. Petitioner argues that this evidence is inad­
missible as hearsay. 

This evidence consisted of certified copies of peti­
tioner's application for licensure in Minnesota, the min­
utes of the Minnesota Board meeting at which the appli­
cation was denied, and a document entitled "Notification 
of Personnel Action" from petitioner's personnel record 
with a federal agency in Oklahoma. These documents 
are public writings, ORS 677.250, n4 ORS 43.010 and 
43.020, and are therefore admissible. ORS 43.330; 
Finchum v. Lyons, 247 Or 255, 428 P2d 890 (1967); 
State v. Wikum, 6 Or App 405, 488 P2d 815, Sup Ct re­
view denied (1971). 

n4 See also, MSA § 147.01. 

Petitioner further assigns as error the action of the 
hearing officer in issuing commissions to take deposi­
tions of three out-of-state witnesses. Petitioner objected. 
on the ground that a hearing officer does not have au­
thority [***13) to issue such commissions. 

it is of course a settled principle of law that [*392) 
administrative agencies . do not have the general judicial 
powers of a court. They are limited to those powers c.on­
ferred by statute, either expressly or by necessary impli­
cation. Board of Medical Examiners v. Buck, 192 Or 66, 
82, 232 P2d 791 (1951), 200 Or 488, 258 P2d 124 
(1953), appeal dismissed 346 U.S. 919 (1954). ORS 
183.425 provides that depositions may be taken "in the 
manner prescribed by law for depositions in civil ac­
tions." This language, the Board argues, grants adminis­
trative agencies the same authority to order depositions 
of out-of-state witnesses as· the court has under ORS 
45.320. 

We agree with the Board that ORS 183.425, by 
necessary implication, permits the hearing officer to is­
sue commissions for the taking of out-of-state deposi­
tions. Cf, Bernard v. Bd. of Dental Examiners, 2 Or App 
i2, 465 P2d 917 (1970) (in-state depositions). 

Petitioner also assigns as error the follow.ing: 

Before issuing its final Order of Denial, the Board 
did not serve petitioner with proposed findings and order, 
nor grant petitioner an opportunity to file exceptions to 
the findings [***14) and order. However, petitioner did 
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file a petition for rehearing and reconsideration, listing 
his exceptions to the Board's findings, conclusions and 
order. Under both ORS 183.460 and Oregon Adminis­
trative Rules, ch 847, § 60-005 (6), the respondent is not 
required to serve a petitioner with proposed findings and 
order unless a majority of the Board did not consider the 
record. The Board's order, on its face, indicates that the 
entire Board reviewed the record before rendering its 
decision. Petitioner has not shown that a majority of the 
Board did not consider the record. Therefore, as 
[**1048] we recently held in Von Weidlein/Northwest 
Bottling v .. OLCC, 16 Or App 81, [*393) at 90, 517 P2d 
295 (1973), Sup Ct review denied (1974), this contention 
is without merit. 

Having reviewed the entire record we conclude that 
the Board's order, except as hereinafter noted, is sup­
ported by reliable, probative and substantial evidence as 
required by ORS 183.480 (7)(d). Board of Medical Ex­
ami~ers v. Mintz, 233 Or 441, 378 P2d 945 (1963); Ward 
v. Ore. State Ed. of Nursing, 266 Or 128, 510 P2d 554 
(1973); Sch. Dist. No. 48 v. Fair Dis. App. Ed., 14 Or 
App 634, 514 [***15) P2d 11 14 (1973). 

The evidence established that (1) petitioner did prac­
tice medicine at the Astoria Clinic on August 3 and 4, 
1971, without an active license, contrary to ORS 677.080 
(4), after having been warned that he could not do so; (2) 
petitioner made false and misleading statements in his 
affidavit for active registration, contrary to ORS 677.080 
(1). As in Board of Medical Examiners v. Mintz, supra, 
proof of such conduct in direct violation of the medical 
practice act would establish lack of good moral character 
without the necessity of expert opinion outside the Board 
of Medical Examiners to support the conclusion. Ac­
cord: Ward v. Ore. State Ed. of Nursing, supra. The con­
clusion necessarily follows from (1) and (2) above that 
petitioner did not establish good moral character as re­
quired by ORS 677.100 (l)(e). 

As to the charges based on petitioner's removal from 
a position with a federal agency in Oklahoma, we con­
clude that the proof is insufficient to establish lack of 
good moral character on this account. The evidence here 
consisted only of a certified copy of petitioner's person­
nel record with the. agency listing the matters referred to 
inn 3, para IV, and [***16) petitioner's own testimony 
giving his version of the affair. A mere listing [*394) 
of the purported reasons for petitioner's removal would 
be insufficient. Without additional proof of what the 
conduct actually consisted, we cannot say that this estab­
lishes lack of good moral character as a matter of law. 

Likewise, we cannot sustain respondent's action on 
the basis of the charge arising out of petitioner's disputed 
employment contract with the Scripps Institute in San 
Diego. That contract was apparently rescinded by mu-

tual consent. While an official of the Institute testified 
that defendant had failed to live up to his contractual 
commitment, there was evidence from which it could be 
inferred that petitioner's failure to perform fully was be­
cause he was unable to obtain assurance from Scripps of 
future permanent employment with a substantial increase 
in salary. Where the contract was rescinded by mutual 
consent, we cannot say that petitioner's actions demon­
strated a lack of good moral character justifying refusal 
to issue a license. 

One more assignment must be considered. At the 
beginning of the hearing, the hearing officer announced 
that the Chairman of the Board of [***17) Medical Ex­
aminers had disqualified himself from all participation in 
this case. The Board's Findings of Fact, Conclusions of 
Law and Order of Denial was signed by the chairman, 
Dr. Kostol. This order, on its face, indicates that Dr. 
Kostal participated in the final determination. The open­
ing paragraph of the order reads in part: 

"* * * The Board having reviewed 
the transcript of the hearing and now be­
ing fully apprised in the premises, does 
hereby enter the following * * *." 

[*395) A similar issue was presented in State v. 
Nagel, 185 Or 486, 202 P2d 640 (1949), and Creel v. 
Shadley, 266 Or 494, 513 P2d 755 (1973). In Nagel, the 
presiding judg~ disqualified himself from a criminal trial, 
but thereafter excused jurors from the jury panel and 
ordered the summoning of replacement jurors. The ex­
cused jurors had fulfilled their required duty; therefore 
the court found that these were "ordinary ministerial acts 
performed by the judge in administering the business of 
his court." 185 Or at 499. 

In Creel, the Supreme Court reversed a civil action 
wherein the disqualified presiding [**1049) judge ex­
cused two jurors from the jury panel. The court found 
[***18) that the judge excused the jurors for prejudice. 
Therefore the judge was participating in the qualification 
of jurors and was not performing a ministerial function. 
266 Or at 497-98. The court said that a judge who is dis­
qualified in a case is without authority to act further in 
any judicial capacity involving the case. 266 Or at 497. 
The analogy in the present case is much closer to Creel 
than to Nagel. 

Where, as here, an administrative body is charged 
with the duty to render a quasi-judicial decision, it 
should do so with the outward indicia of fairness as well 
as the actuality thereof. We conclude that Dr. Kostol 
should not have participated in any manner after dis­
qualifying himself. If in fact Dr. Kostol did not partici­
pate in the Board's determination, the Order of Denial 
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should have been signed by the vice chairman or a 
chairman pro tern rather than Dr. Kostol. n5 

n5 We note that the vice chairman, Dr. 
Sprang, signed the Bill of Particulars in this case. 

[*396] We find petitioner's other [***19] assign­
ments to be without merit. 

Reversed and remanded for further proceedings not 
inconsistent with this opinion. 
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Oregon 
John A. Kitzhaber, M.D., Governor 

June 25, 2002 

Depar.Adent of Environmental Quality 
811 SW Sixth Avenue 

Portland, OR 97204-1390 
(503) 229-5696 

TTY (503) 229-6993 

Cynthia Gay 
29388 S.E. Heiple Road 
Eagle Creek OR 97022 

CERTIFIED MAIL 
7001 1140 0002 3546 2903 

Re: Notice of Violation, Department Order and 
Assessment of Civil Penalty 
No. LQ/T-NWR-02-094 
Clackamas County 

In 1988, the Department issued to you a temporary operating perinit for an underground storage 
tank(UST) located at the Beaver Oaks Airport, 29388 S.E. Heiple Road in Eagle Creek, 
Clackamas County, Oregon. You also own the property on which the UST is located. 

Numerous times since 1.997 the Department informed you that any UST that was not upgraded 
prior to December 1998, needed to be decommissioned prior to December 22, 1999. On 
February 23, 2000 and October 30, 2000, the Department issued to you Notices of 
Noncompliance (NON) for the violation of failing to decommission the UST. As a result of the 
NONs, the Department conducted a site and UST inspection in November 2000, at the request of 
the lessee of the property, Ralph Hatley. As a follow-up to that site visit, Greg Toran wjth the 
Department sent you and Mr. Hatley a letter outlining the specific requirements for . 

- decommissioning the UST and a deadline of June 2001 for completing the decommissioning. 
When ~he Department did not receive any documentation regarding the decommissioning, a 
Notice of Noncompliance was issued to you on January 28, 2002. Via telephone in February 
2002, Mr. Hatley informed the Department that he had removed the UST. You did not submit 
the required notification prior to the decommissioning, nor did you submit the required. 
decommissioning checklist including the analytical results of any soil samples collected, within 
30 days following the decommissioning. Additionally, Mr. Hatley is neither the owner or the 
permittee of the UST, nor a licensed UST service provider, and as such, could not legally 
decommission: the UST. -

Notification to the Department prior to a decommissioning ensures that the Department approves 
. any methods of disposal for the UST, that the correct materials are used, and that the correct 

... practices are followed. Testing for a release at the time of decommissioning ensures that any 
releases are documented, reported and promptly corrected prior to the spread of any 
contamination. Submittal of the checklist following decommissioning allows the Department to 
verify that the correct procedures were followed. On March 14, 2002, the Department issued to 
you a NON for failing to provide, to the Department, notice pri-or to the decommissioning and the 
checklist following the completion of the decommissioning. -

EXHIBIT © 
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You are liable for a civil penalty because you have violated Oregon environmental law. The 
enclosed Notice assesses a civil penalty of $6072. The amount of the penalty was determined 
using the procedures set forth in OAR 340-012-0045. The Department's findings and civil 
penalty determination are attached to the Notice as Exhibits 1 through 3. In addition to. the civil 
penalty assessment, the enclosed Order requires you to either: (1) submit a completed 
decommissioning checklist including the results from the soil samples collected at the time of 
decommissioning; or (2) have a qualified third party measure for the presence of a release under 
the location of the decommissioned UST, and submit a completed decommissioning checklist 
and the annual UST compliance fees for the year 2002. · 

Appeal procedures are outlined in Section VI of the Notice. If you fail to either pay or appeal the 
penalty within twenty (20) days, a Default Order will be entered against you. 

If you wish to discuss this matter, or believe there are mitigating factors which the Department 
might not have considered in assessing the civil penalty, you may request an informal discussion 
by attaching a request to the appeal. The request to discuss this matter with the Department will 
not waive any right to a contested case hearing, if a timely answer is filed. 

I look forward to your cooperation in complying with Oregon's environmental laws in the future. 
However, if any additional violations occur, you may be assessed additional civil penalties. · 

Copies of referenced rules are enclosed. Also enclosed is a copy of the Department's internal 
management directive regarding civil penalty mitigation for Supplemental Environmental 
Projects (SEPs). If you are interested in having a portion of the civil penalty fund an SEP, please 
review the enclosed SEP directive. Exceptional pollution prevention could result in partial 
penalty mitigation. 

If you have any questions about this action, please contact Susan Greco with the Department's 
Office of Compliance and Enforcement in Portland at 229-5152 or toll-free at 1-800-452-401 1, 
~nforcement extension 5152. 

Enclosures 

Sincerely, 

_x/hqo'1~at.k~ 
Stephanie Hallock 
Director 

cc: Herrington Rose, NWR, DEQ 
LQ Division, DEQ 
Department of Justice 
Environmental Protection Agency 
Environmental Quality Commission 
Clackamas County District Attorney 
Ralph Hatley, 29388 S.E. Heiple Road, Eagle Creek, OR 97022 
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BEFORE THE ENVIRONMENTAL QUALITY COMMISSION 
OFTHESTATEOFOREGON 

IN THE MATTER OF: 
3 CYNTHIA GAY 

) 
) 
) 
) 
) 
) 
) 

NOTICE OF VIOLATION, 
DEPARTMENT ORDER AND 
ASSESSMENT OF CNIL 
PENALTY 4 

5 

6 

Respondent. 
No. LQ/T-NWR-02-094 
CLACKAMAS COUNTY 

7 I. AUTHORITY 

8 This Notice of Violation, Department Order and Assessment of Civil Penalty (Notice) is 

9 issued to Respondent, Cynthia Gay, by the Department of Environmental Quality (Department) 

10 pursuant to Oregon Revised Statutes (ORS) 183 and 468, ORS 466.765 and 466.810, and Oregon 

11 Administrative Rules (OAR) Chapter 340, Divisions 11 and 12. 

12 IT.FINDINGS 

13 1. On or about October 29, 1991, Respondent was issued a temporary permit for an 

14 underground storage tank (UST) located at 29388 S.E. Heiple Road in Eagle Creek, Clackamas 

15 County, Oregon. Respondent is both the permittee and the owner of the UST. 

16 2. The UST was used to store a regulated substance (gasoline) for fueling of 

17 airplanes until approximately 1997. 

18 3. Respondent did not apply for or obtain a general permit registration certificate for 

19 operation of the UST by December 23, 1998. The UST has not been upgraded to meet either the 

20 new performance standards contained in 40 CFR 280.20, as adopted by OAR 340-150-0002 and 

21 as amended by OAR 340-150-0003(9) through (14), or the upgrading requirements contained in 

22 40 CFR 280.21, as adopted by OAR 340-150-0002. 

23 4. On or about October 1, 1997, August 15, 1998, November 11, 1998, January 13, 

24 1999, August 20, 1999 and December 6, 1999, the Department sent Respondent mailings 

25 indicating that the UST needed to be decommissioned, prior to December 1999, in compliance 

26 with the Department's rules. 

27 5. On February 23, 2000, the Department sent Respondent a Notice of 
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1 Noncompliance (NON) for failure to decommission the UST. The NON stated that the. 

2 failure to decommission the UST was a violation of the Department's mles and could result in 

3 the assessment of civil penalties. 

4 6 On October 30, 2000, the Department sent Respondent an NON for failure to 

5 decommission the UST. 

6 7. On November 14, 2000, Greg Toran, an employee of the Department, conducted 

7 an inspection of the property and the UST. At that time, the UST had not been decommissioned. 

8 8. By letter to Respondent dated December 5, 2000, the Department again outlined 

9 the requirements for decommissioning the UST. The Department requested that the UST be 

10 decommissioned prior to June 30, 2001. 

11 9. On January 28, 2002, the Department sent Respondent an NON for failure to 

12 decommission the UST. The NON stated that the failure to decommission the UST was a 

13 violation of the Department's mles and could result in the assessment of civil penalties. 

14 10. On or before February 6, 2002, Ralph Hatley, the lessee of the property, 

15 decommissioned the UST. Mr. Hatley is not a licensed underground storage tank service 

16 provider. 

17 11. Respondent did not provide either the thirty (30) day or three (3) working day 

18 notices to the Department prior to decommissioning the UST, as required by OAR 340-150-

19 0166(3). 

20 12. On March 14, 2002, the Department sent Respondent an NON for improperly 

21 decommissioning the UST. The NON requested that Respondent submit a completed 

22 decommissioning checklist and outstanding annual underground storage tank general permit 

23 compliance fees prior to March 29, 2002. 

24 13. As of June 15, 2002, Respondent has not submitted a completed decommissioning 

25 checklist for the UST. 

26 14. Respondent paid the annual UST general compliance fee from 1988 through 2001. 

27 Respondent did not pay the annual compliance fee in 2002. 
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1 

2 1. 

ill. VIOLATIONS 

On or about December 22, 1999 until sometime after December 5, 2000, 

3 Respondent violated OAR 340-150-0021(3) and OAR 340-150-0166(4)(c) by failing to 

4 decommission an UST. This is a Class Il violation pursuant to OAR 340-012-0067(2)(e). 

5 2. Sometime prior to February 6, 2002, Respondent violated OAR 340-150-0166(3) by 

6 failing to provide both the thirty (30) day and three (3) working day notice to the Department before 

7 beginning permanent closure of an UST. This is a Class Il violation pursuant to OAR 340-012-

8 0067(2)(d). 

9 3. Sometime prior to February 6, 2002, Respondent violated OAR 340-150-

10 0166(5)(a) by failing to submit a completed decommissioning checklist within thirty (30) days of 

11 permanent closure of an UST. This is a Class Il violation pursuant to OAR 340-012-0067(2)(e). 

12 4. Sometime prior to February 6, 2002, Respondent violated OAR 340-150-

13 0166(2)( d) by allowing the decommissioning of an UST by a person not licensed by the 
.. 

14 Department. This is a Class Il violation pursuant to OAR 340-012-0067(2)(h):'· 

15 IV. ASSESSMENT OF CIV1LPENALTIES 

16 The Director imposes civil penalties for the violations cited in Section ill, paragraphs 

17 1 through 3 as follows: 

18 

19 

20 

21 

Violation 

1 

2 

3 

Penalty Amount 

$2272 

$1800 

$2000 

22 Respondent's total civil penalty is $6072. The findings and determination of 

23 Respondent's civil penalty pursuant to OAR 340-012-0045 are attached and incorporated as 

24 Exhibit Nos. 1 through 3. 

25 V. COMPLIANCE ORDER 

26 Based on the foregoing FINDINGS AND VIOLATIONS, Respondent is hereby ORDERED TO: 

27 //// 
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1 1. 

2 Oregon law . 

3 

4 

. 2. 

Immediately initiate actions necessary to correct any continuing violations of 

Within thirty (30) days ofreceipt of this Notice, 

a. Submit to the Department a completed decommissioning checklist for the 

5 decommissioned UST, as required by 40 CFR 280.71(b) as adopted and modified by OAR 340-

6 150-0003(35). The checklist must have, as an attachment, the results from the sampling 

7 completed at the time of decommissioning; or 

8 b. Have a qualified third party measure for the presence of a release at the 

9 location of the decommissioned UST, as required by 40 CFR 280.72(a) as adopted and modified 

10 by OAR 340-150-0003(39), and OAR 340-122-0218, and submit to the Department a completed 

11 decommissioning checklist. All outstanding annual UST compliance fees from the year 2002 

12 must be paid at the time of the submittal of the decommissioning checklist. 

13 VI. OPPORTUNITY FOR CONTESTED CASE HEARING 

14 Respondent has the right to have a formal contested case hearing before the Environmental 

15 Quality Commission (Commission) or its hearings officer regarding the matters set out above, at 

16 which time Respondent may be represented by an attorney and may subpoena and cross-examine 

17 witnesses. The request for hearing must be made in writing, must be received by the 

18 Department within twenty (20) days from the date of service of this Notice, and must be 

19 accompanied by a written "Answer" to the charges contained in this Notice. 

20 In the written Answer, Respondent shall admit or deny each allegation of fact contai?ed in 

21 this Notice, and shall affirmatively allege any and all affirmative claims or defenses to the 

22 assessment of this civil penalty that Respondent may have and the reasoning in support thereof. 

23 Except for good cause shown: 

24 

25 

1. 

2. 

26 defense; 

27 II I I 

Factual matters not controverted shall be presumed admitted; 

Failure to raise a claim o~ defense shall be presumed to be a waiver of such claim or 
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1 3. New matters alleged in the Answer shall be presumed to be denied unless admitted 

2 in subsequent pleading or stipulation by the Department or Commission. 

3 Send the request for hearing and Answer to: Deborah Nesbit, Department of 

4 Environmental Quality, 811 SW Sixth Avenue, Portland, Oregon 97204. Following receipt 

5 of a request for hearing and an Answer, Respondent will be notified of the date,_ time and place of 

6 the hearing. 

7 Failure to file a timely request for hearing and Answer, or to appear at a scheduled hearing 

8 may result in the entry of a Default Order for the relief sought in this Notice. 

9 If Respondent fails to file a timely request for hearing and Answer, the Notice and Order 

10 shall become a final and enforceable Order of the Environmental Quality Commission by 

11 operation oflaw without any further action or proceeding. If the Order becomes final by 

12 operation oflaw, the right to judicial review, if any, is outlined within ORS 183 .480. 

13 The Department's case file at the time this Notice was issued may serve as the record .for 

14 purposes of entering the Default Order. 

15 Vil. OPPORTUNITYFORINFORMALDISCUSSION 

16 In addition to filing a request for a contested case hearing, Respondent may also request an 

17 informal discussion with the Department by attaching a written request to the hearing request and 

18 Answer. 

19 VIII. PAYMENT OF CIVIL PENALTY 

20 The civil penalty is due and payable ten (10) days after an Order imposing the civil penalty 

21 becomes final by operation of law or on appeal. Respondent may pay the penalty before that time. 

22 Respondent' s check or money order in the amount of $6072 should be made payable to "State 

23 Treasurer, State of Oregon" and sent to the Business Office, Department of Environmental 

24 Quality, 811 S.W. Sixth Avenue, Portland, Oregon 97204. 

25 

26 ~---Ji(/ DJ.-
27 . 

Date 
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EXHIBIT 1 

FINDINGS AND DETERMJNATION OF RESPONDENT'S CIVIL PENALTY 
PURSUANT TO OREGON ADMINISTRATIVE RULE (OAR) 340-012-0045 

VIOLATION 1: 

CLASSIFICATION: 

MAGNITUDE: 

Failing to decommission an underground storage tank (UST). 

This is a Class II violation pursuant to OAR 340-012-0067(2)(e). 

The magnitude of the violation is moderate because there is no selected 
magnitude for this violation and there is insufficient information to make 
another finding. 

CIVIL PENALTY FORMULA: The formula for determining the amount of penalty of each violation 
is: BP + [(0.1 x BP) x (P + H + 0 + R + C)] + EB 

"BP" is the base penalty, which is $1000 for a Class II moderate magnitude violation in the matrix listed in 
OAR 340-012-0042. 

"P" is Respondent's prior significant action(s) and receives a value of 0 since Respondent has no prior 
significant actions as defined in OAR 340-012-0030(14). 

"H" is the past history of Respondent in taking all feasible steps or procedures necessary to correct any 
prior significant action(s) and receives a value of 0 since Respondent has had no prior significant 
actions as defined in OAR 340-012-0030(14). 

"0" is whether or not the violation was a single occlirrence or was repeated or continuous during the 
period of the violation and receives a value of2 since the violation occurred from December 22, 
1999 through at least December 5, 2000. 

"R" is the· cause of the violation and receives a value of 6 because the Respondent's conduct was 
intentional. Intentional conduct means conduct by a person with a conscious objective to cause the 
result of the conduct. Numerous times since 1997, the Department informed Respondent that the 
UST needed to be permanently closed by a date certain. Despite being given specific deadlines to 
complete the permanent closure of the UST, Respondent allowed the deadlines to expire without 
closing the UST. Therefore, Respondent's conduct was intentional. 

"C" is Respondent's cooperativeness in correcting the violation and receives a value of 2 since· 
Respondent has not taken reasonable efforts to correct the violation. 

"EB" is the approximate dollar sum of the economic benefit that the Respondent gained through 
noncompliance, and receives a value of $272 as calculated using the BEN computer model, 
pursuant to OAR 340-012-0045(1)(c)(F). Respondent delayed decommissioning the UST at a cost 
of $5,000. By delaying these costs, Respondent realized an economic benefit of $272. 

PENALTY CALCULATION:Penalty = BP + [(0.1 x BP) x (P + H + 0 + R + C)] + EB 
= $1000 + [(0.1 x $1000) x (0 + 0 + 2 + 6 + 2)] + $272 
= $1000 + ($100 x 10) + $272 
= $1000 + $1000 + $272 
= $2272 
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EXHIBIT2 

FJNDINGS AND DETERMINATION OF RESPONDENT'S CIVIL PENALTY 
PURSUANT TO OREGON ADMINISTRATIVE RULE (OAR) 340-012-0045 

VIOLATION 2: 

CLASSIFICATION: 

MAGNITUDE: 

Failure to provide 30 day and 3 working day notice prior to 
decommissioning an underground storage tank. 

This is a Class II violation pursuant to OAR 340-012-0067(2)( d). 

The magnitude of the violation is moderate because there is no selected 
magnitude for this violation and there is insufficient information to make 
another finding. 

CIVIL PENALTY FORMULA: The formula for determining the amount of penalty of each violation 
is: BP + [(0.1 x BP) x (P + H + 0 + R + C)] +EB 

"BP" is the base penalty, which is $1000 for a Class II moderate magnitude violation in the matrix listed in 
OAR 340-012-0042. 

"P" is Respondent's prior significant action(s) and receives a value of 0 since Respondent has no prior 
significant actions as defined in OAR 340-012-0030(14). 

"H" is the past history of Respondent in taking all feasible steps or procedures necessary to correct any 
prior significant action(s) and receives a value of 0 since Respondent has had no prior significant 
actions as defined in OAR 340-012-0030(14). 

"O" is whether or not the violation was a single occurrence or was repeated or continuous during the 
period of the violation and receives a value of 2 because the violation occurred 'on more than one day. 

"R" is the cause of the violation and receives a value of 6 because the cause of the violation was caused 
by Respondent's intentional conduct. Intentional means conduct by a person with a conscious 
objective to cause the result of the conduct. On December 5, 2000, the Department mailed to 
Respondent a letter outlining the decommissioning requirements including the need to provide notice 
to the Department prior to decommissioning the UST. Respondent knew that it needed to provide 
notice but proceeded to decommission the UST without giving the notice. Therefore, Respondent's 
conduct was intentional. 

"C" is Respondent's cooperativeness in correcting the violation and receives a value of 0 since the 
violation cannot be corrected. 

"EB" is the approximate dollar sum of the economic benefit that the Respondent gained through 
noncompliance, and receives a value of $0 because any economic benefit gained would be de 
mm1m1s. 

PENALTY CALCULATION: Penalty =BP+ [(0.1 x BP) x (P + H + 0 + R + C)] +EB 
= $1000 + [(0.1 x $1000) x (0 + 0 + 2 + 8 + O)] + $0 
= $1000 + ($100 x 8) + $0 
= $1000 + $800 + $0 
= $1800 
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EXHIBIT 3 

FINDINGS AND DETERMINATION OF RESPONDENT'S CNIL PENALTY 
PURSUANT TO OREGON ADMINISTRATNE RULE (OAR) 340-012-0045 

VIOLATION 3: 

CLASSJFICATION: 

MAGNITUDE: 

Failure to submit a completed decommissioning checklist within 30 ,days 
after underground storage tank closure. 

This is a Class II violation pursuant to OAR 340-012-0067(2)(e). 

The magnitude of the violation is moderate because there is no selected 
magnitude for this violation and there is insufficient information to make 
another finding. 

CNIL PENALTY FORMULA: The formula for determining the amount of penalty of each violation 
is: BP+ [(0.1 x BP) x (P + H + 0 + R + C)] +EB 

"BP" is the base penalty, which is ·$1000 for a Class II moderate magnitude violation in the matrix listed in 
OAR 340-012-0042. 

"P" is Respondent's prior significant action(s) and receives a value of 0 since Respondent has no prior 
significant actions as defined in OAR 340-012-0030(14). 

"H" is the past history of Respondent in taking all feasible steps or procedures necessary to correct any 
prior significant action(s) and receives a value of 0 since Respondent has had no prior significant 
actions as defined in OAR 340-012-0030(14). 

"O" is whether or not the violation was a single occurrence or was repeated or continuous during the 
period of the violation and receives a value of 2 because the violation occurred on more than one day. 

"R" is the cause of the violation and receives a value of 6 because the cause of the violation was caused 
by Respondent's intentional conduct. Intentional means conduct by a person with a conscious 
objective to cause the result of the conduct. On December 5, _2000, the Department mailed to 
Respondent a copy of the decommissioning checklist along with a letter outlining the 
decommissioning requirements. Respondent knew that it needed to submit the checklist but 
continued to fail to submit it. Therefore, Respondent's conduct was intentional. 

"C" is Respondent's cooperativeness in correcting the violation and receives a value of 2 since 
Respondent has not taken reasonable efforts to correct the violation. 

"EB" is the approximate dollar sum of the economic benefit that the Respondent gained through 
noncompliance, and receives a value of $0 because any economic benefit gained would be de 
mm1m1s. 

PENALTY CALCULATION:Penalty= BP+ [(0.1 x BP) x (P + H + 0 + R + C)] + EB . 
= $1000 + [(0.1 x $1000) x (0 + 0 + 2 + 6 + 2)] + ($0) 
= $1000 + ($100 x 10) + $0 
= $1000 + $1000 + $0 
= $2000 
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Deborah Nesbit 

425 NW lOrh AVENUE 
PoRrlANd, OREqoN 9no9 
TELEPHONE: (50}) 228-1455 

July 15 , 2002 

Department of Environmental Quality 
811 SW Sixth Avenue 
Portland . Oregon 97204 

Re : No . LQ/T - NWR- 02 - 094 
Clackamas County 

Dear Ms. Nesbit: 

Enclosed for filing is the Request for Hearing and Answer of 
Cynthia Gay in resprmse to the Department 's Not ice of ·vi olation , 
Department Order and Assessment of Civil Penalty in the above 
numbered proceeding . 

The respo~dent requests an informal discussion w ~_ch the 
Department. 

LRD/pb 
enclosure 

cc : client 

EXHIBIT 

FACSIMILE: (50}) 228-0171 

Very truly yours, 

LAWRENCE R. DERR 
OF COUNSEL 
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1 

2 

BEFORE THE ENVIRONMENTAL QUALITY COMMISSION 
OF THE STATE OF OREGON 

In the Matter of: 
3 

CYNTHIA GAY 
4 

5 

REQUEST FOR HEARING AND ANSWER 
No . LQ/T-NWR-02-094 
CLACKAMAS COUNTY 

6 REQUEST FOR HEARING 

7 The respondent requests a contested case hearing in the above 

8 captioned matter. 

9 ANSWER 

10 For answer to the Notice of Violation, Department Order and 

11 Assessment of Civil Penalty, respondent alleges: 

12 1. Respondent admits the allegations of Findings, paragraphs 

13 1 through 9 and 11 through 14. 

14 2 In answer to the allegations of Findings, paragraph 10, 

15 respondent admits that Ralph Hatley participated .in removing the UST 

16 prior to June 30, 2000 under the direction of Respondent. Respondent 

17 admits that Hatley is not a licensed underground storage tank 

18 provider. Respondent denies that Hatley is the lessee of the 

19 property. 

20 3. Respondent denies the allegations of Violations, 

21 paragraphs 1 through 4. 

22 I I I 

23 I I I 

24 

25 
Page 1- Request for Hearing and Answer 

26 

27 

28 

JOSSELSON, POTIER & ROBERTS 
Attorneys at I.aw 

425 NW. l Olh Avenue, Suite 306 

Portland, Oregon 97209 
T elephone: (503) 228-1455 

Fax: (503) 228-0171 



,. I 

1 For an Affirmative Defense, respondent alleges: 

2 4. The UST was exempt from regulation pursuant to ORS 

3 466.710(1): 

4 (a) The tank was located on a tract of land devoted to the 

5 production of hay; 

6 (b) The tank has a capacity of 1000 gallons; 

7 ( c) The tank was used to store motor gasoline; and 

8 (d) The motor gasoline was used in farm vehicles, airplanes 

9 and automobiles and not resold. 

10 Wherefore , Respondent prays that the . Notice of Violation , 

11 Department Order and Assessment of Civil Penalty pe dismissed . 

12 Dated July 15, 2002. 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 
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Attorneys at Law 
425 NW lOlh Avenue, Suite 306 

Portland, Oregon 97209 
Telephone: (503) 228-1455 

Fax: (503) 228-0171 

R. Derr , OSB No. 
for Respondent 



Dregon 
Theodore R. Kulongoski, Governor 

December 15, 2003 

Via facsimile and regular mail 

(503) 945-5304 
Judge Stephen Elmore 
Office of Administrative Hearings 
1905 Lana Avenue N.E. 
Salem OR 97314 

Re: Cynthia Gay 

Department of Environmental Quality 
811 SW Sixth Avenue 

Portland, OR 97204-1390 
RE C E I VE D 503-229-5696 

DC:- !"' 1 ~ ·> 1103 t...,•,.. .• ID 1. U 

by Office of 
Administrative Hearings 

TfY 503-229-6993 

Case no. LQ/T-NWR-02-094 

Dear Judge Elmore: 

Enclosed you will find the Department's Motion for Ruling on Legal Issues in the 
above entitled matter. The Department is requesting a ruling that the underground 
storage tank in question in this matter, was not a "farm tank," as that term is defined in 40 
CFR 280.12. Per OAR 137-00_3-0580, Ms. Gay has until January 1, 2004 to respond to 
this motion unless you establish either longer or shorter time period for the response. I 
would appreCiate your prompt response on the due date of Ms. Gay's response so that the 
Department has sufficient time to review and respond, as necessary. I have enclosed · 
copies of the rule for Ms. Gay's review. 

If you should have any questions or need further information on this matter, you 
can reach me at (503) 229-5152. 

~ i/J'i SusanM.~~ Environment~tw~pecialist 
Enclosure (w/o exhibits via facsimile) 
cc: Cynthia Gay, 29388 S.E. Heiple Road, Eagle Creek, OR 97022 

EXHIBIT 

I t 
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1 

2 

BEFORE THE ENVIRONMENTAL QUALITY COMMISSION 

OF THE STATE OF OREGON 

IN THE MATTER OF: 
3 CYNTIDA GAY . 

) 
) 
) 
) 

DEPARTMENT'S MOTION FOR 
RULING ON LEGAL ISSUES 
NO. LQ/T-NWR-02-094 
CLACKAMAS COUNTY 4 Respondent 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

In response to the Department's Notice of Violation, Department Order and Assessment of 

Civil Penalty no. LQ/T-NWR-02-094 (Notice), Respondent raised, as an affirmative defense, that 

the underground storage tank (UST) located· at 29388 S.E. Heiple Road in Eagle Creek, Clackamas 

County, Oregon, was not subject to regulation because it fits the definition of a "farm tank." The 

Department of Environmental Quality (the Department), via this Motion for Ruling on Legal Issues 

filed pursuant to OAR 137-003-0580, moves that the Administrative Law Judge, as a matter oflaw, 

find that the underground storage tank in question is not a "farm tank". 

I. LAW AT ISSUE 

Former OAR 340-150-0010 adopted by reference all definitions contained in 40 CFR 

280.12.1 40 CFR 280.12 defines underground storage tank as "any one or combination of tanks 

(including underground pipes connected ther~to) that is used to contain an accumulation of 

regulated substances, and the volume of which (including the volume of the underground pipes 

connected thereto) is 10 percent or more beneath the surface of the ground. This term does not 

include any: (a) Farm or residential tank of 1,100 gallons or less capacity used for storing motor 

fuel for noncommercial purposes." 40 CFR 280.12 defines "farm tank" as "a tank located on a 

tract of land devoted to the production of crops or raising animals, including fish, and associated 

residences and improvements. A farm tank must be located on the farm property." 

II. BACKGROUND 

On June 25, 2002, the Department issued the Notice to Respondent, Cynthia Gay. In 

response to the Department's allegations that the UST was a regulated tank, Respondent raised the 

1 On February 14 , 2003, revisions to OAR Chapter 340, Divi sion 150 became 
effective. The r ev isions did not change the d e f inition o f ei ther u nderground 
storage tank or f arm t ank . Regardless, the ch anges are not applicable to this 
matter s i nce the al l eged violations occurred prio r t o the effec t ive dat e o f 
t h ese ne w regulat i ons. 
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1 affirmative defense that the UST was a farm tank. Specifically, in paragraph 4 of its Request for 

2 Hearing and Answer, Respondent alleged that: 

3 " (a) The tank was located on a tract ofland devoted to the production of hay; 

4 (b) The tank has a capacity of 1000 gallons; 

5 ( c) The tank was used to store motor gasoline; and 

6 ( d) The motor gasoline was used in farm vehicles, airplanes and automobiles and not 

7 resold."2 

8 The Department stipulates to sections 4(b), (c) and (d) as set forth above. The remaining issue, as 

9 alleged in Respondent's affirmative defense, is whether the tank was located on a tract ofland 

10 devoted to the production of hay. 

11 III. EVIDENCE IN SUPPORT OF DEPARTMENT'S MOTION 

12 Exhibit A - Oregon Department of Environmental Qu.ality Underground Storage Tank 

13 Permit Application and Notification for Underground Storage Tanks 

14 Exhibit B - Affidavit of Greg Toran, UST Inspector for the Department along with attached 

15 NWR UST Inspection Report, Memorandum to File and Attached Photos 

16 Exhibit C - Clackamas County Property Detail for 29388 S.E. Heiple Road, Eagle Creek, 

17 Oregon 

18 Exhibit D - Business Entity Data for Skydive, Incorporated 

19 Exhibit E - Business Entity Data for Skydive Eagle Creek 

20 Exhibit F - Areal Maps of 29388 S.E. Heiple Road, Eagle Creek, Oregon 

21 N. ARGUMENTS 

22 As previously stated, 40 CFR 280.12, as adopted by former OAR 340-150-0010, defines 

23 "farm tank" as "a tank located on a tract of land devoted to the production of crops or raising 

24 animals, including fish, and associated residences and improvements. A farm tank must be located 

25 on the farm property." (Emphasis added). The term 'devoted' is not defined in either statute or rule. 

26 When a term is not defined in either statute or rule, the first level of analysis is to examine both the 

27 2 Request for Hearing a nd Answer dated J u ly 15, 2 002, page 2. 
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1 text and context of the term used in the rule. If the Department's intent is clear, no further analysis 

2 is necessary.3 "In reviewing the department's interpretation of a department rule as applied in a 

3 formal enforcement action, an administrative law judge must follow the department's 

4 interpretation if that interpretation is both plausible and reasonably consistent with the wording 

5 of the rule and the underlying statutes."4 

6 The plain meaning of the term 'devoted' is "to give or apply entirely to a particular 

7 activity, pursuit, cause or person."5 Based on the facts in the record, the tract of land on which 

8 the UST was located is not devoted to the production of crops. Specifically, at least two busines_s 

9 entities which are unrelated to production of crops list the tract of land as their principal place of 

10 business. See Exhibits D and E. Since 1991, Respondent has used the name of 'Beaver Oaks 

11 Airport' as the facility name. See Exhibit A. A portion of the property has been rezoned from 

12 'exclusive farm use' to 'other improved property' . See Exhibit C. The tract of land on which the 

13 UST was located was used for a landing strip. See Exhibits Band F. 

14 V. CONCLUSIONS 

15 In con_clusion, the Department requests that the Administrative Law Judge find that the UST 

16 located at 29388 S.E. Heiple Road in Eagle Creek, Clackamas County, Oregon was a regulated 

17 UST and not a farm tank, as that term is used in 40 CFR 280.12. Based on such a ruling, the 

18 Department requests that the issues at the contested case hearing be limited to whether the 

19 violations alleged in the Notice occurred and what civil penalty should be assessed for each of those 

20 

21 

22 

23 

24 

25 

26 

27 

violations. 

cduii1v. l~fo/o3 
Date 

. 
Susan M. Greco 
Environmental Law pecialist 

3 PGE v. Bureau of Labor and Industries, 317 Or 606 (1993) . 
OAR 340-011-0545. 

5 The American Heritage Dictionar y, 1978 . 
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