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EQC Public Forum Oct 21, 2005 

Meeting October 

MARK REEVE: Are there any 

comments. Thanks very much. It sounds like you've 

all been very involved in helping. It's very 

beneficial to the state. I know Kevin, you know 

we've worked for a number of years on your project. 

END: TAPE 1, SIDE A FROM 51 THRU 484 

START: TAPE 6, SIDE A FROM 183 TO END OF TAPE 

MARK REEVE: Were there any final 

questions for [inaudible]? 

(Inaudible discussion) 

MARK.REEVE: Okay, well, now we'll 

move to ~genda Item H and the public forum. I'll 

remind members of the public that this is ·the time to 

14 address the commission on any matter that is not on 

15 our regular agenda, and all we ask is that you fill,· 

16 out a sheet saying that you'd like to talk to us and 

17 give it to our assistant Kat. And then we'll take 

18 you - well, basically, in the order signed up. I'll 

19 be happy to listen to anything you'd like to address 

20 with us. I'll start with Kathryn Benada. Welcome. 

21 KATHRYN BENADA: Chair Reeves, 

22 members of the Environmental Quality Commission, for 

23 the record I'm Kathryn Benada, the governmental 

24 affairs manager in the Northwest [inaudible] Paper 

25 association. But [inaudible] association that 
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represents the interest of the [inaudible] paper 

industry in Oregon, Washington, and Idaho on 

environmental and energy issues. [Inaudible] someone 

who you knew I wanted to speak to you today about 

some of the things that NWPTA, as we call it 

[inaudible], does and is involved in my personal 

actions that I do on behalf of the members of 

Northwest Portland Paper. And [inaudible] items of 

interest that we're currently working on are supposed 

to be further involved in the future. And the NWPTA 

represents hine mills that are [inaudible] and are 

paper mills. That can be integrated facilities, bulk 

making facilities, newsprint [inaudible] facilities in 

the state. We've been doing this since the 1940's. 

We were formed to actually help the [inaudible] 

Willamette River work on cleaning up the river during 

the era of the 40's, back when we didn't have primary 

and secondary treatment. We did things differently 

then. We did things we wouldn't dream of doing now. 

But we've changed and the world has changed with us. 

We are organized of committees and task forces that 

address issues [inaudible] side of our association, 

including technical issues, governmental affairs 

issues, communications issues, [inaudible] lawyer 

[inaudible] commissioners, and board of trustees that 
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manages the fiduciary affairs of our association. 

Personally my work for the association for the last 

decade, I did governmental affairs work in Salem 

during the legislature but I also sent out a lot of 

DEQ advisory committees, including issues of air, 

hazardous waste and water. Recently some of the work 

that I participated in has been the Blue Ribbon 

Committee, and [inaudible] of working down in Salem to 

help pass [inaudible] 45 working on the Willamette 

River [inaudible] council, working on also triennial 

review. And as a member of a policy advisory 

committee on triennial review, we started meeting in 

December of 1999 [inaudible] 2003, and I participated 

in every one of those meetings except one, and 

represented our views. On that particular issue the 

association has always [inaudible] as 17.5 grand per 

day fish consumption level for the human health 

[inaudible} water quality standards. We supported 

that during the process .and continue to support that 

now. We understand that,that has been controversial 

after [inaudible] by yourself [inaudible] EPA. We 

understand the commitment has been made to review that 

in 2008. In the time period.between now and 2008 

and 2008 onward, we would ask that we be considered a 

·stakeholder in the conversations to work on that 

.. . 
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issue, as it does have a very big topic of interest 

for us, because the water quality standards do affect 

the work we do, because they are put into our water 

quality [inaudible] permit. But we remain very 

interested in that and we will perhaps come back to 

talk to you about that in the future and bring you 

third party work that we might contract [inaudible] 

doing this process. But we would like to be involved 

absolutely all aspects of that as.we go forwards. 

The second type of things we do is we listen to 

concerns and the industry across the states. Because 

we are a large industrial manufacturer, we are one of 

the state's larges manufacturing industrial sectors. 

We do have an environmental footprint. There are 

concerns with that. And for [inaudible] one of .the 

things I did on my Tuesday night was I went over to 

Toledo to the Newport area and listened to a public 

hearing about concerns in the community, about the 

re-issuance of the air and water comment in Toledo. 

And when I do something like that, I take [inaudible] 

notes here in my notebook, take it back and report it 

to the rest of the companies: I kind of work as 

an information conduit to make sure that we all 

understand the concern in the community around us. 

Another issue that we've been strongly involved in is 
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1 the mixing zone issue, and people's concerns with the 

2 mixing zone issue. And we will continue to work on 

3 that as the path goes forward, both from the 

4 regulatory arena and the legislative arena. Working 

5 to find solutions that will be a benefit it everyone. 

6 That kind of summarizes the. type of things we do, and 

7 

8 

9 

[inaudible]_ sitting out in the audience as we go 

through working on these types of things. But we 

always try to bring science and data to the table, 

10 and that's one of the strengths of our association is 

11 the ability to bring that to the table to help sound 

12 and reasonable decisions when they are - when you're 

13 looking at policy aspects. And the [inaudible] about 

14 the environmental issues that face us in the 

15 · regulatory arenas at some point and help to make 

16 policy decision based on what they do have. 

17 [Inaudible] but one thing that we do is help collect 

18 them [inaudible] research scientists [inaudible] 

19 

20 

engineers [inaudible] . We definitely run our 

facilities based on science through engineering 

21 [inaudible]. Thank you for you time today. 

22 MARK REEVE: Any questions? 

23 Kathyrn, before you go I have one questions for you 

24 that came up just in thinking about the 2008 review. 

25 And that is, [inaudible] the NWPTA - would they 
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1 likely be supportive of an effort to have the fish 

2 . consumption rate looked at regionally instead of just 

3 state by state? Would you Try to ~ would you want 

4 to involved Washington and Idaho and EPA? 

5 KATHRYN BENADA: Chair Reeve, 

6 members of the commission, we haven't actually thought 

7 about that. We [inaudible] regional process to 

8 fulfill [inaudible] chemical water quality standard 

9 [inaudible]. We haven't had further internal 

10 discussion upon that, but I - I could offer this 

11 added information. If you're looking at a st~te, and 

12 a state has diverse populations of [inaudible] 

13 populations, and people who have different concerns it 

14 might be best to look at a state level rather than ~ 

15 to be able to address [inaudible] concerns that reside 

16 there because of [inaudible] places. One thing during 

1 7 the triennial review process when we address t.his 

18 issue and we were trying to struggle with what to do 

19 is we [inaudible] with Judge Haggerty's decision on 

20 the lawsuit on the temperature water quality standard, 

21 because of where and when - knowing when and where 

22 different native species were consumed was a problem. 

23 And we felt [inaudible] by that in the [inaudible] 

24 UNIDENTIFIED SPEAKER: Okay. One 

25 of the things that came up when we looked at the 
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1 fish consumption rate issue was if you start to look 

2 - or try to look at rates for a particular geographic 

3 areas, many of the controversial or ones that have 

4 generated the most interest so far includes 

5 [inaudible] . One of our concerns [inaudible] whether 

6 kind of one standard on one side of the river and a 

7 different standard on the other side of the river . 

. 8 And I imagine that that would be of concern to the 

9 NWPTA as well. 

10 UNIDENTIFIED SPEAKER: Chair Reeves, 

11 Members of the commission, those issues are of 

12 interest to us, but the most conservative [inaudible] 

13 standard [inaudible] water quality [inaudible] 

14 UNIDENTIFIED SPEAKER: And Mr. 

15 Chair, just a point of clarification, assuming EPA 

16 approves your stanqards by the end of January, then 

17 Oregon -ccorrect me if I'm wrong [inaudible], will 

18 [inaudible] . 

19 MARK REEVE: Right. Thanks. Our 

20 next [inaudible] is Mark Riscodall. Welcome. 

21 MARK RISCODALL: [inaudible] Mark 

22 Riscodall and I'm the Executive Director at Northwest 

23 [inaudible] based at Lewis and Clark Law School here 

24 in Portland. I appreciate this opportunity to testify 

25 and I want to touch briefly in the limited time that 
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I have available two important issues. First, I made 

copies for you of a scaling editorial from daily 

historians early this week [inaudible]. The title is, 

"A dark day at Oregon DEQ" I'd argue that, "Oregon 

[inaudible] for going above and beyond national 

standards is showing signs of serious decline and 

[inaudible] called to action for DEQ. The gpvernor 

and the state legislature can do better at protecting 

Oregon's water quality." I hope this editorial 

reflects [inaudible] statewide that when it comes to 

environmental protection this government is failing 

Oregonians [inaudible] . No more are these failures 

more apparent than [inaudible] than Oregon DEQ 

[inaudible] [Inaudible] really great people 

[inaudible] ·right place, working diligently to ensure 

that DEQ's policies are consistent with basic 

scientific and legal [inaudible] . But when push comes 

to shove, science and law tend to take a .back seat 

[inaudible] . This is simply not the Oregon way or 

using effective [inaudible] . To cohort [inaudible] 

have reached a critical juncture. Many of [inaudible] 

considerable time, energy, and effort in building 

relationships with agency managers, such [inaudible] 

Shrader, hoping against those. That by diligently 

_commenting on agency [inaudible] and· rules and 
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collaboratively elevating our concerns to agency 

management when those orders and rules [inaudible] 

departments, this agency will do the right thing. I 
' 

would step up and adhere to its [inaudible] and be 

a leader and protecting the quality of Oregon 

environment. I can't begin to tell you how 

frustrating it is to see the agency talk about 

[inaudible] law and its own rules, in blatant 

disregard of the expense of the environment. 

[Inaudible] example [inaudible] dollar and [ iri_audible] 

agency resources. Last year any [i,naudible] agreed to 

settle a lawsuit [inaudible] large [inaudible] river. 

[inaudible sentences] . [Inaudible] to follow the 

[inaudible] revision of the [inaudible] and other 

protective industrial [inaudible] permits. Although, 

the initial [inaudible] by the industry [inaudible] 

permit [inaudible] unnecessarily lengthy. [Inaudible] 

spirit of compromise, we [inaudible]. Well after the 

agreement was signed by both sides we were contacted 

by the agency and again had the courtesy to extend 

that [inaudible] until your December [inaudible] 

Unfortunately, the agency is no where near 

. [inaudible] . [inaudible] formally notify the agency 

that it has reached a settlement agreement [inaudible] 

river. The failure of the agency to fulfill 
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pre-existing legal obligations ·[inaudible] further 

legal liability are a waste of time, energy, and 

resources, etcetera. With respect to the air program, 

which [inaudible] work for years [inaudible] community, 

but [inaudible] . I also wish to relate to you the 

dynamic of public hearings on the [inaudible] . 

[inaudible] company the go ahead to give construction 

on a new [inaudible] manufacturing [inaudible] DEQ 

misinformed the public concerning the [inaudible] of 

the ozone [inaudible] greenhouse staffs, a company 

[inaudible], and has stepped past the reviews .to 

require the companies to submit and make publicly 

available a mission state [inaudible] even though the 

[inaudible] requires the commission to see it. The 

result; company [inaudible] proprietary date, 

proprietary [inaudible] , no omission controls were 

required, no omissions testing, monitoring or reporting 

was required, and no one will ever know how much 

[inaudible] manufacturers will be released from this 

plant to the environment. Companies have already made 

[inaudible] throughout the year [inaudible] Oregon DEQ 

[inaudible] . Although agency has worked for early 

misjudgment in permit process by holding additional 

public meetings and engaging in outreach with the 

local neighborhood, it's been clear to everyone who 
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1 has watched the process [inaudible] that it was simply 

2 [inaudible] formality. The agency [inaudible] the 

3 audacity to develop [inaudible] for early public 

4 hearings [inau1ible] [inaudible] because the company 

5 might hear something from the public that [inaudible] 

6 implement voluntarily. And two, simply because the 

7 agency was required to do so by its [inaudible] 

8 rules. Concerns that [inaudible] public process 

9 forums ·as well as those of us who do it over, and 

10 

11 

12 

13 

14 

over, and over again, you have [inaudible] walked away 

from the process [inaudible] formality [inaudible] 

This must change. There's a crisis of leadership 

within Oregon DEQ. It's time to move beyond the deer 

and the headlights [inaudible] back and see his 

15 [inaudible] road. Both [inaudible] have been told by 

16 departing managers ,[inaudible] agency in order to 

17 

18 

19 

20 

21 

ensure [inaudible] . Although we certainly [inaudible] 

to keep doing so, both state and potentially federal 

court there's got to be a better way. Both 

[inaudible] agency and [inaudible] capacity, skills, 

and the magic to play a [inaudible] reform process. 

22 Thanks for your time. 

. 23 

24 

25 

,..., MARK REEVE : Thank you. Questions? 
i v I_ 

UNIDENTIFIED SPEAKER: Mark, right? 

MARK RISCODALL: Yeah. 
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UNIDENTIFIED SPEAKER: Could you 

furnish me a copy of your remarks [inaudible]? And 

also [inaudible] can you tell me - I was just looking 

at this article in the Daily Historian and it talks 

here about [inaudible] Senator Ringo asking about, you 

know, [inaudible] mapping of the [inaudible] and 

whoever testified that they were almost done, and then 

last month saying [inaudible] . [Inaudible sentence] . 

UNIDENTIFIED SPEAKER: Commissioner 

[inaudible], there is more to the story and if Lori's 

still here, Lori [inaudible] our administrator I think 

could come to the table and give us an [inaudible] 

UNIDENTIFIED SPEAKER: 

about [inaudible] . 

[inaudible] 

UNIDENTIFIED SPEAKER: Right. No, 

I appreciate that. And as you may or may not know, 

this was a follow on to a similar article that was 

in Willamette Reader. 

UNIDENTIFIED SPEAKER: Lori, do you 

want to -

UNIDENTIFIED SPEAKER: [inaudible] 

couple words [inaudible] -

UNIDENTIFIED SPEAKER: Yeah, I'd 

like to -

UNIDENTIFIED SPEAKER: I'd also 
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1 

2 

like to comment [inaudible] 
c 

(Inaudible discussion) 
-, 
I 

( 
i ( / 

3 UN.IDENTIFIED SPEAKER: [inaudible] 

4 and I'm [inaudible] article [iDaudible]. Just a 

5 little bit of background that might [inaudible] The 

6 mixing zones are something that are allowed by 

7 [inaudible] and the way [inaudible] analysis that make 

8 sure they're not [inaudible]. There was a legislation 

9 used in the 2005rsession that would have banned them, 

10 phased them out. And there were several [inaudible]. 

11 It unfortunately became very [inaudible] , I was not 

12 present at the hearing when this discussion took 

13 place. I have [inaudible] find out exactly what was 

14 said [inaudible] view that so you [inaudible] . My 

15 understanding it was [inaudible] started. I also know 

16 that it's a very co)llplicated questions [inaudible] two 

17 meetings with environmental organization [inaudible] 

18 At the last meeting we talked about the [inaudible] 

19 to do that [inaudible] accurately. Because one of 

20 the things that we want to make sure [inaudible] do 

21 something is facts with, you know, facts [inaudible] 

22 And so we discussed briefly [inaudib.le] that there are 

23 some organizations that [inaudible] information. And 

24 JllY thought, which I did offer to [inaudible], was to 

25 try and get together [inaudible] and [inaudible] talk 
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about this issue and make sure we're getting good 

data [inaudible] concerns, figure out what might be 

possible [inaudible] . My ideal would be [inaudible] 

collaborative approach to doing this [inaudible] 

UNIDENTIFIED SPEAKER: I would like 

to make a comment. [inaudible] community for 

[inaudible] that one paragraph alone. It does talk 

about [inaudible] so I would [inaudible] that someone 

do listen to the tape and see what was said 

[inaudible] . [inaudible sentence] . 

UNIDENTIFIED SPEAKER: Well, 

commissioner Urballau, one you can state on that point 

is I mentioned this dialogue started with an article 

in Willamette Week and then was picked up by the 

Daily Historian and they wrote an editorial. And we 

will be responding. There's always the questions and 

let me just say, kind of .equivocally, that I do not 

agree with what was in the Willamette Week article, 

or with what was stated in the Daily Historian, and I 

do not believe it is accurate. With that said, we 

always shave - when we - whet.her they' re positive or 

negative commentary, about what the department does we 

have to weight whether or not we're going to respond. 

And sometimes we do and sometimes we don't. And so 

we're discussing that right now and how we do in fact 
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1 get what we [inaudible] accurate [inaudible] . 

2 UNIDENTIFIED SPEAKER: [inaudible] 

3 respond to that [inaudible] but this particular 
' 

4 [inaudible] southern Oregon [inaudible]. You know, 

5 there's a large [inaudible]. ~/. 

6 UNIDENTIFIED SPEAKER: [inaudible 

7 sentence] . [inaudible] or Oregon State's website and 

8 what [inaudible] said [inaudible] . [Inaudible 

9 sentence] . [Inaudible] she said, ''I'm almost done.'' 

10 She reiterated by saying [inaudible] she reiterated by 

11 saying [inaudible]. And so it set.up a .pvblic 

12 dynamic where it was [inaudible] . . She followed up by 

13 saying, "I got [inaudible] worked very hard on it." 

14 UNIDENTIFIED SPEAKER: [inaudible] 

15 online or [inaudible] copy. 

16 MARK REEVE: Thank you. Next, 

17 we'll hear from Brent Foster. 

18 

19 

BRENT FOSTER: Good afternoon, 

Chair Reeves, and members of the commission. I 

20 appreciate the opportunity to speak with you today. 

21 I think that [inaudible] my personal frustrations, but 

22 [inaudible] frustration to the broader environmental 

23 community. I've been working with DEQ - I want to 

24 start out by saying that I really want to emphasize 

25 there are [inaudible] people of high caliber with high 
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moral ethics, and a real dedication to doing the 

right thing. So [inaudible] see as [inaudible] crisis 

of policy. Time and time again where there is a 

questions and DEQ has to decide which side of the 

questions they're going to come down on the side 

[inaudible] water quality or air qua~ity, or on the 

side of industrial [inaudible] not on the side of 

water quality, not on the side of what I consider to 

be the public interest. And that's [inaudible] it no 

longer makes sense for me to sit down with DEQ in a 

collaborative working group, such as Lori was 

describing, because [inaudible] don't have the 

resources. I cannot sit on five, or six, or seven 

different committees because I have 20 other thing to 

do. There are only a few of us who have the 

ability to work with department workers and time and 

time again [inaudible] whether it's the storm water 

control group. In my opinion [inaudible] so for me 

to sit there and deal with them and try to get what 

we ask for, in terms of [inaudible] and what was 

committed here by the former environmental quality 

director, was essentially a map [inaudible] let us 

know if there are toxic [inaudible], which there are, 

[inaudible] discharger has them, where are they? What 

is being discharged into them? And how much? Those 
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1 are three simple questions. Where are they? How 

2 much is·being discharged into them? And what is 

3 discharged into them? And those are three questions 

4 DEQ cannot answer for you. They are allowing the 

5 discharge of toxic levels of toxic [inaudible] like 

6 mercury, like cyanide, like [inaudible] all on down 

7 the line. [inaudible] toxic concentrations. Not 

8 concentrations that I say are toxic. These are 

9 concentrations that exceed the state's own [inaudible] 

10 standards. At the very least, the state should know 

11 where. This is not rocket scientist [inaudible]. 

12 When every NPDS permit gets submitted it comes al0ng 

13 · with a form. It's concentrations of at least one 

14 sample required by [inaudible] . It will tell you how 

15 much led, · [inaudible] sample [inaudibl.e] because these 

16 [inaudible] does ~ot require monitoring [inaudible] 

17 even when they know the properties [inaudible] . 

18 [inaudible] frustration, which as led me to, I think, 

19 my current [inaudible] . I hope that this committee 

20 will help. We look to you frankly because we're out 

21 of [inaudible]. We ask, for an example, that when 

22 you're allowing that discharger to discharge 

23 [inaudible] over the state water quality standard, 

24 into the Willamette River [inaudible] , into a river 

25 that's already got so much mercury in it [inaudible 
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rest of sentence] . [inaudible] determine how much 

mercury they're putting in? The answer, no, we're 

not going to require that. That's clearly what 

[inaudible] no cost to you to process that data. 

They can just leave it in their folder, except DEQ 

said, "No, we're not going to require it." Is it a 

big burden on industry? Heck; no. You know, 

[inaudible] more data [inaudible] well, unfortunate 

[inaudible] events. We agree with [inaudible] and for 

$30 to $50 and a few hundred dollars you could get 

data. on a lot of that [inaudible] . [inaudibl.e] real 

problem. The second big issue and it's gonna come up 

for you so I wanted to address it indirectly is DEQ's 

recent announcement, as of Wednesday, that they are 

going to radically begin the water quality 

[inaudible] Okay? It's important [inaudible] only a 

few pages. Unfortunately, you'll have to forgive the 

typos in this, but really this is fresh off the 

presses this morning. [Inaudible] what I've just 

prepared for you is a little summary of it. Go 

online, you can see the standard. In short, what 

they're proposing to do is add a mixing zone, for the 

first time, into the water clarity standards. Our 

water clarity standard right now says, "No more than 

a 10% increase compared to natural background." And 
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1 that's at the point ~unless there's a mixing zone, 

2 that's at the point where the pollution meets the 

3 water. What DEQ has done now over our objection and 

4 [inaudible] Northwest [inaudible] Paper Association 

5 [inaudible] can't be true. Northwest [inaudible] 

6 Paper could not have paid to rewrite the very 

7 standard which they identified as one of their major 

8 problems. Yes, they did. They signed a contract 

9 with DEQ and it's in the record, I'll give you a 

10 records number, for $120,000. Now, certainly I'm not 

11 gonna say that DEQ didn't exercise any [inaudible], 

12 but it's clear Northwest [inaudible] Paper [inaudible] 

13 current standard [inaudible] . They paid DEQ a big 

' 14 contract for $120,000, now the standard's been 

15 radically [inaudible] . When I actually calculated 

16 just in a test phas.e how much weaker it would be, I 

17 reached the incredible conclusion that actually -

18 whereas if you were discharging into a current stream 

19 would skip [inaudible] 1 NTU's [inaudible] water 

20 clarity turbidity. 1 NTU - today [inaudible] 

21 discharge would make that stream 1.1 NTU's [inaudible] 

22 increase. Under the new standard, if that stream 

23 [inaudible] 200 foot [inaudible] say, the Willamette 

24 or the Columbia, just assuming [inaudible] 1 NTU. 

25 First off, [inaudible] 300 foot mixing [inaudible] 
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DEQ said, "We're not even gonna look at what's 

happening under the first 300 feet of a [inaudible] 

discharge into the water [inaudible] . Never mind what 

fish are there. Never mind who fishes in it. Never 

mind who swims in it. Never mind anything that goes 

on in that 300 foot area, which is the generally 

philosophy behind [inaudible]. We're only going to be 

concerned about what's happening at the end of that 

300-foot [inaudible]. Well, even at the end of that 

300-foot park, under the current standard, you could 

go to 1.1 NTU's. Under the proposed standard, if 

it's any -- [inaudible] river [inaudible] O or 33 

NTU, right off the bat you've got 5 NTU national 

increase. So instead of 'having 1.1 NTU, even at the 

outside of this big mixing [inaudible] you get 6 

NTU's, okay? That's a pretty significant increase -

about 500% [inaudible] . So then consider what's -

how does that 300 foot mixing zone play in? That's 

when you really get the amazing - just the magnitude 

of the [inaudible] DEQ is now proposing. Typically, 

when you're looking at mixing zones, the big question 

is pollution [inaudible]? How much pollution do you 

get [inaudible] hits the water through the outside of 

the mixing zone? Now, we can play with numbers, but 

I'll tell you that a 50 to 1 pollution ratio for a 
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300 foot area or stream like the Willamette is 

extremely [inaudible]. For blue [inaudible] it's more 

like 80 or 60. It's certainly above 50. If you 

assumed that [inaudible] 50 [inaudible] ratio, this 

proposed rule would mean that you could discharge 300 

NTU's down the pipe. 300 NTU's in the pipe. Now, 

this is 300 NTU at the pipe, and obviously that 

dilutes as you go down the stream. But when you 

consider that DEQ's own [inaudible] for this said that 

we could see real effects on trout and species like 

trout as low as 10 NTU .. Do you realize that this 

isn't just a theory. It's not just a problem of a 

weakening in the standards that isn't gonna have an . . ' 

effect. £t's something that's gonna have an effect 

on fish. Whether you eat fish, whether you simply 

like to know that there are fish there. [Inaudible] 

somebody like to look at a clear river. The picture 

that's on the front ·cover there is something that 

right now, under the current standard, would be 

totally illegal. It would violate the 1.1 NTU 

standard. Under the proposed standard, that would be 

perfectly legal because you wouldn't be looking at 

[inaudible] water. You'd have to go down 50, 100, 

probably about 300 feet [inaudible] . To me, this is 

symbolic of a [inaudible] a flawed perspective 
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[inaudible] why is the standard being [inaudible] 

pollutant. Hard to look at [inaudible] Willamette or 

the Columbia or any other river and think ,that the 

rivers are too clear right .now, or that we have room 

to make them dirtier. With that, I would invite you -

I wanted to let you understand - certainly the 

articles that were in the Historian and I can tell 

you from - because I was at that [inaudible] ·hearing 

when Ally Shrader did explain very clearly and 

explicitly that they were very close to finishing this 

out. And at that t.ime I did not think that s[ie 

was. And I think that there's a very simple course 

of action. We know that [inaudible] let alone 

[inaudible] DEQ representative [inaudible] . It's 

serious. We can move on from it. But if you - we 

will forward you the transcript where the testimony's 

very.clear [inaudible]. You can listen to it and 

[inaudible] it. I think the proper course of action 

is for either the director or DEQ [inaudible] . I 

apologize to the senate environment committee 

[inaudible] . I think though, just to put it in 

context, this is not a dollar issue. Okay? They 

want to [inaudible] this as a dollar issue. Right 

now, Oregon DEQ has a proposal by a private 

contractor to prepare. What we said as a reasonable 
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base [inaudible] let'.s just start with the major 

entities on the Columbia and Willamette. That's only 

about 20 of them. And I.don't know the precise 

numbers but [inaudible] GIS [inaudible] and do all the 

[inaudible] assessment on the $15,000. Now, $15,000 

is not a small amount of money, except that DEQ just 

received a $75,000 grant [inaudible]. This money 

could be used to support this less than $15,000 

study, and you would have made progress. And this is 

what we said during our meetings to DEQ [inaudible] 

me to be so frustrated. You don't need to do it 

all now. Just make some progress. We don't want to 

sit down and [inaudible] some negotiation [inaudible] 

polluting.industry [inaudible] run up around the clock 

for a month. This is the information [inaudible] 

public. I'm gonna wrap it up [inaudible] questions 

that you may have. I appreciate your time. END: 

TAPE 6, SIDE A FROM 183 TO END START: 

TAPE 7, SIDE B FROM 0 TO END OF TAPE 

UNIDENTIFIED SPEAKER: our 

relationship [inaudible] for the work that they do, 

but I do think now [inaudible] great time. Hopefully 

for the commission to exercise some due authority and 

hopefully encourage and realize that this [inaudible] 

and we're certainly going to do our best to work on 
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those issues as well. But I think that - there's a 

real opportunity for these views to change its focus 

and [inaudible] proposed water [inaudible] . 

MARK REEVE: Questions? I had a 

couple for them. One is these proposed rules on 

turbidity. I take it - it seems like they just came 

out a couple days ago of proposed - was there a 

rules advisory committee involved in this? 

UNIDENTIFIED SPEAKER: There was 

not a rules advisory committee. There were several 

meetings. We [inaudible] several incarnations of this 

over the last few years and from the very start we 

said [inaudible]. Yet it's the first time it's ever 

been done in Oregon. We've just come through with 

this breezing session where most people think that 

water quality is [inaudible] pipe. Most people just 

learned [inaudible] standard [inaudible] without limit. 

[Inaudible] and there is not standard [inaudible] . 

So, we just [inaudible] doing the water quality when 

we're already doing the water clarity, and we're 

already doing the [inaudible] backwards. Creating 

zones in an unregulated pollutions. And it's not 

allowed [inaudible] it is not - anywhere [inaudible] 

They contract [inaudible] they are less acknowledged 

than [inaudible] regulations. [inaudible] water. 
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1 [Inaudible] statute which said we want to end all 

2 water pollution by 1985 [inaudible] , okay? But if 

3 anyone ever tells us I'm too radical I would say, 

4 "Well, look at the [inaudible] white guys in 1972 

5 that say we had to end all water pollution by 1985." 

6 I'm just saying that you should [inaudible] 

7 concentration [inaudibl,e] . 

8 UNIDENTIFIED SPEAKER: Okay, so 

9 these - this proposal is out there for public comment 

10 at this point. And when is the schedule for when it 

11 

12 

13 

14 

15 

16 

17 

18 

19 

would potentially come to the commission? 

UNIDENTIFIED SPEAKER: 

hearing set for November 29th. 

comment hearings [inaudible] . 

[inaudible] 

I think that public 

MARK REEVE: Well, I'm not - I 

don't care about exact dates, but roughly December -

timeframe? 

UNIDENTIFIED SPEAKER: I think that 

it would probably go back to DEQ, and probably be 

20 later than December before it comes to [inaudible] 

21 MARK REEVE: Okay, thank you. 

24 JAY CHRISTIAN LANAM: Thank you 

25 very much. for [inaudible] and allowing this public 
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forum. [Inaudible] my name's Dr. Jay Christian Lanam. 

I'm a psycho biologist. One of my specialties is the 

effect [inaudible] on the brain and the nervous 

system. But actually I'm here today as a resident of 

Lincoln County. I have a home about seven miles down 

river on the - I believe [inaudible] Oregon City. We 

have some problems that I'd like to make you aware 

of. First of all, the [inaudible] in Lincoln County 

are quite disproportionate. We have - out of the 36 

counties in Oregon Lincoln County is third in the 

overall cancer death rate. It's seventh in the 

overall rate of cancer.· It's number one in the 

[inaudible] of deaths from malignant brain cancer, 

first in death rate from malignant melanoma. Second 

in incidents of cervical cancer and so on down the 

line. Out of nine kinds of cancer only one does not 

list Lincoln County in the top ten, in terms of 

mortality. According to the World Health 

Organization, 80% of all cancers are environmentally 

[inaudible] influenced. ·And [inaudible] Samuel 

[inaudible] in Chicago [inaudible] 95%. When we look 

at the top [inaudible] states in the area as being 

[inaudible] Lincoln County is right among this 10% 

[inaudible] of all the counties in the United States 

for it. Air releases a r~cognized [inaudible]. We 
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1 are, at this point, we only have one industry that's 

2 putting out large amounts of pollution and this is 

3 the [inaudible] Mill. It is the only time 

4 [inaudible] industry in Lincoln County. Actually they 

5 are putting out about 15 million pounds of [inaudible] 

6 into the air per year. And right now there are no 

7 [inaudible] up for renewal in the next five years. 

8 wanted to come here to speak to you today because at 

9 this point it's ~ot absolutely [inaudible] on this. 

10 [Inaudible] have a water quality permit that was up 

11 for renewal, which has already essentially bi=en 

12 approved. [Inaudible] citizens· concern and outrage 

I 

13 

14 

basic~lly [inaudible] new comment period that has been 

reopened. And [inaudible] taking place shortly. Just 

15 a little bit about this particular mill; there is no 

16 independent monit;oring other than by contractors that· 

17 [inaudible]. They do their own monitoring. There's 

18 only one site to directly [inaudible] quality. Most 

19 

20 

of the permit is based on modeling data for air 

quality, other than direct measurement. We think the 

21 conditions need to actually be measured on the ground. 

22 The things that are being measured - the one side is 

23 on the hill. And this is an area [inaudible] fog, 

24 and in fact our weather conditions are a little bit 

25 like Los Angeles, because we have the cool, coastal 
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air coming in contact with air from the warmer 

interior and that sometimes [inaudible] in a blanket 

[inaudible] toxins there. So not only do we think 

they need to be measured on the ground, we think they 

need to be measured in the valley where there is a 

lot of these smog- generating conditions. Second, 

there are no real direct studies of health. [inaudible] 

statistics of the cancer registry, things of this 

sort, but nobody has done any studies related to the 

health bf people in various distances that they live 

from the mill. We know that the chemicals in the 

air result in combinations that are often quite 

different from what's actually release. These are not 

always in the standards. The health effects, of 

course, are not predictable either and people will 

often say, "Well, it's very difficult to prove what 

causes cancer," cuz there are multiple conditions. But 

when we have these kinds of statistics it certainly 

m·akes it suspect and we think that there certainly 

needs to be some kind of precaution exercised here. 

Actually, the Geo~gia Pacific Corporation is second in 

the top 100 air polluters in the United States. This 

is a local example of a corporate giant and it's 

actually [inaudible] . I guess that's obvious 

[inaudible] industry. ·It's not necessary that they be 
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1 this high. Weyerhaeuser, which is actually the number 
'; 

2 one sized paper and [inaudible] timber company in the 

3 world is fifteenth in their toxic conditions in .the 

4 air. So there's a lot that can be done. I wanted 

5 to take just an example of one thing, One of the 

6 permitted pollutants in demand; we know that· lead is 

7 a health risk at all sorts of levels, but it's not 

8 just the direct health risk of lead itself, but 

9 actually any heavy metal will compromise the blood 

10 [inaudibie] and allow other chemicals into the brain 

11 that shouldn't be there. I was just hearing about· 

12 fish mercury, of course this is also a coastal area 

13 where there's quite a bit of fish consumption. And 

14 if you're considering whether to look at state's 

15 levels of these or local conditions, I would say that 

16 it's very important to look at local conditions. How 

17 does the fish consumption and what's going into the 

18 water interact [inaudible] our bodies with what the 

19 air in fact does? We want this planet to modernize 

20 its pollution controls. We [inaudible] before they 

21 continue to operate. WE want direct monitoring of 

22 the air quality and we want direct health studies, 

23 not [inaudible] across the county. We are learning 

24 all the time more about how toxins- reducing 

25 [inaudible] cause autism, attention deficit, 
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hyperactivity disorder, and asthma. Some things are 

simply too precious to lose, our health and the 

health of our children are definitely something that 

falls in this category. Thank you very much. 

MARK REEVE: Thank you. Thanks 

very much. Next we'll hear from Gretta [inaudible] 

GRETTA: [inaudible] . First, I'd 

.like to leave this [inaudible]. I'm a [inaudible 

sentences] . [Inaudible] cancer every night and day by 

my pollution. My [inaudible sentences]. [Inaudible] 

There are many homes on this lane [inaudible] . My 

main mission [inaudible] cancer [inaudible] some form. 

[Inaudible sentence] . [Inaudible] number of patients 

[inaudible] . I've lived in my home for 27 years. 

I'm deeply disturbed .by what I can see [inaudible] 

ongoing attempts to conceal and downplay the toxic 

pollutants coming from the [inaudible] mill. Please 

do not allow an increase of air pollution [inaudible] 

Too many people are all ready dying. Let's all work 

together to fight [inaudible] a way for the mill and 

the community to coexist [in~~dible] new technology 

exists to solve the problem [inaudible]. Let's look at 

greatly reducing, not increasing the toxins 

[inaudible] . [Inaudible] and for myself, it's not 

okay that I and many others wake up at 3 a.m. 
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[inaudible] . [Inaudible sentences] I wouldn't have 

moved here if ·I'd known [inaudible] [Inaudible 

sentences] . [Inaudible] technology [inaudible] 

especially [inaudibie] . [inaudible sentences] And 

as for the corporation of the United States 

[inaudible] and our air and water [inaudible] And 

lastly, it is our [inaudible] right to [inaudible]. 

Thank you very much. 

MARK REEVE: Thank you. Lastly, 

we'll hear from Brett Dandin [inaudible]. I'm not 

sure if I got your last namecorrect, Brett. 

Welcome. 

BRETT: Okay, [inaudible] my name 

is Brett [inaudible] and I'm here to talk to you 

today about the proposed [inaudible] standards 

[inaudible] . I wil~ be brief cuz [inaudible] went 

over some of the details. I got a couple of emails 

yesterday telling me about the standard [inaudible] I 

didn't want to read it. This - going through these 

[inaudible] isn't always the most exciting thing to 

do. But as .I - it's only three pages so I've 

provided it for you and I want to go over just a 

few of the - what I consider the most radical 

changes. 

UNIDENTIFIED SPEAKER: Do you have 
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another copy? 

BRETT: I do, but - I realize 

[inaudible] draft rule of getting this out to the 

commission in its early stages. I hope [inaudible] 

comments will be effective. On the cover, briefly is 

a chart that is not [inaudible] specific or not any 

specific water body or even any specific [inaudible] 

fish. It's just roughly showing [inaudible] turbidity 

and time, on the x axis, showing the effects on fish. 

And I show you these to make a point that certain 

spikes in turbidity ~ certain spikes in murky water, 

cloudy water, perhaps after a rain storm, [inaudible] 

have a while to deal with that. Long-term spikes 

[inaudible] long-term changes in the water clarity 

have a much more profound effect on fish. So if we 

look at - on the y-axis, say, this is expediential, 

but between the ten and 100, say, 50 NTU's, which is 

a unit for turbidity. For a couple of hours it may 

not effect fish tremendously. When you move into the 

[inaudible] that's why I'm looking at reduced 

[inaudible] of long-term [inaudible] . The reason I 

show that chart is that some of the proposed 

standards have allowed monthly increases in turbidity 

at the same rate that current turbidity standards 

allow for an hour, not even for an hour but for a 
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second, which I'll get to in a minute. So, I'll 

just briefly talk about this rule. If you'll turn to 

the second page, which is at the bottom of this 

[inaudible] Page 27 of Section - or [inaudible] 41 of 

the rules. It's - it's the redline version - the 

red is an addition to the rule, and. on the right is 

where the lead is {inaudible] that big long paragraph. 

That's the whole standard of - I'm .not gonna vent to 

much about DEQ, because I've only spent about three 

years looking at these rules. So I don't have the 

buildup as perhaps some of the earlier people have in 

experience. And I hope that during my career of 

looking at these rules that I'll never have to get to 

that point. But [inaudible] red line [inaudible] so 

I was looking at these rules and [inaudible] show DEQ 

did provide the changes in the rule [inaudible] 

comparing these rules side by side. [Inaudible] red 

line [inaudible] so the deleted portion says, "No more 

than 10% increase [inaudible] turbidity." [Inaudible] 

where it comes out at a pipe. Basically, the old 

rule says, "Whatever is [inaudible] discharge cannot 

be more than 10% greater cloudy [inaudible] than. 

[inaudible] the natural background level [inaudible].'.' 

That's [inaudible] if you'll turn to the next page, 

labeled Page 28 here. The third line down says, 
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"Maximum turbidity" -

UNIDENTIFIED SPEAKER: I have a 

question. [Inaudible] portion [inaudible] it says, 

"However limited duration activities .necessary 

[inaudible] to emergency which would accommodate 

[inaudible] turbidity and cause [inaudible] 

talks about natural [inaudible sentences] . 

II 

UNIDENTIFIED SPEAKER: Right, there 

are seven -

UNIDENTIFIED SPEAKER: Okay, good. 

So -

UNIDENTIFIED SPEAKER: there are 

It 

[inaudible] emergencies [inaudible] . I'm talking about 

in a normal day-to-day operation [inaudible] ; 

UNIDENTIFIED SPEAKER: [inaudible] I 

understood you to say that the red line was what was 

still needed, and yet on to the right there's this 

[inaudible] they don't seem to be related. So, are 

you saying the red line is the new? 

UNIDENTIFIED SPEAKER: No, I'm 

sorry I wasn't clear. The red line in the text is 

the added part of the rule. And the deleted -

UNIDENTIFIED SPEAKER: The new 

part? The red line is the new? 

UNIDENTIFIED SPEAKER: -- right, 
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the red text. 

. UNIDENTIFIED SPEAKER: Right. 

UNIDENTIFIED SPEAKER: And the 

deleted is off in a small box [inaudible] 

UNIDENTIFIED SPEAKER: Right. 

Okay. 

UNIDENTIFIED SPEAKER: -- okay. So 
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we're working from the old rule of 10% increase at 

the pipe - 10% increase over the background level is 

the natural [inaudible] level. Going on to the 

second page, or Page 28 where the third - the first 

subsection says, "To [inaudible] turbidity criteria for 

waters of the state. A; maximum turbidity. The 

background turbidity is 33 NTU's or less [inaudible] 5 · 

NTU's above background." So we've gone from a 

percent to an actual. numeric value. And say .if the 

- if the - if the maximum - or if it was at 33 

NTUs - if it was that murky, than 10% of that is 

3.3 increase. So that [inaudible] verus 5 NTU's, 

which isn't that big of a difference, but if the 

background is 1 NTU -- that's how murky the water is, 

then the standard allows.five in addition to that and 

that becomes - the new standard become 6 NTU's, which 

is a 600% increase over the background level. If you 

follow the DEQ [inaudible] 0.1 NTU's [inaudible] data 
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1 to show, so that's the default. If that was the 

2 case, the stream had O .1 NTU, the increase [inaudible] 

3 6 would be a 6,000% increase. So these have 

4 tremendous, potential impacts to water clarity of 

5 Oregon. Moving on to monthly average for turbidity 

6 in subs.ection 2B, about a third of the way down the 

7 page and under 2B [inaudible] B, says, "Where 

8 background turbidity is greater than 30 NTU's, monthly 

9 average turbidity must not exceed 10% of the 

10 background." What is that 10% covering in? 

11 [Inaudible] time the old standard being it can't be 

12 10% [inaudible] the new rule saying it can't - the 

13 standard 10% for a month. And moving on to Page 29, 

14 second to the last page. So if these increases that 

15 I'm talking about - and Brad mentioned this, but· I'm 

16 going to reiterate it. They occur outside of the 

17 [inaudible] rule. So - and in the case of the 

18 Willamette, which is greater than 200 feet wide, is 

19 600% or 6,000% increase that I'm talking about would 

20 only be measured outside 300 [inaudible] in the pipe. 

21 So if this is the pipe, the microphone stand, 

22 [inaudible] into the rule all the way 300 feet down 

23 stream, there's no measurements, there's no 

24 requirements, there's no regulation. It could be 

25 anything. It could be [inaudible] . [Inaudible] only 
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1 measured outside of the safety zone [inaudible] . And 

2 last, on Page 29, subsection F, about a third of the 

3 way down the page. It says, "The department may 

4 establish criteria for limited duration [inaudible] 

5 more stringent than the criteria." So this is giving 

6 the department the authority - giving DEQ the 

7 opportunity to make it more stringent in certain 

8 situations. But again, it says, "It may." There's 

9 no legal requirement for DEQ to do so, So it may 

10 or may not in these situations. There's not 

11 mandatory requirement to protect the water clarity in 

12 public waterways, waters that are already water body 

13 limited, which are the [inaudible] stream of public 

14 drinking water intake. There may be .other drinking 

15 water rules, but as far as this rule for the water 

i6 quality standards, a stream of red [inaudible] 

17 spawning areas, there's no legal requirements for DEQ 

18 to protect those areas in between. That's all I 

19 have. 

20 MARK REEVE: Okay. Thank you. I 

21 think that concludes - well, I guess nobody in the 

22 audience [inaudible] up. They don't.have their slip. 

23 I think that concludes the public forum. I'd like to 

24 take a very brief break before we take up our last -

25 UNIDENTIFIED SPEAKER: Before we do 
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I'd like to [inaudible] 

MARK REEVE: Sure, go ahead. 

UNIDENTIFIED SPEAKER: [inaudible 

sentences] [Inaudible] I don't know the truth of 

them [inaudible] . [Inaudible] DEQ and I - I'd like 

to explain that in several areas that bother me more 

than others. If I understand [inaudible] , is that 

correct? 

UNIDENTIFIED SPEAKER: I don't know 

[inaudible] . 

·.UNIDENTIFIED SPEAKER: Oh, okay., 

Because i'f it was and given the issues we've raised, 

I wonder [inaudible] because [inaudible] . The second 

thing we've already talked about [inaudible] as far as 

the [inaudible] article about [inaudible] and what 

I'm going to say is not directed [inaudible] I would 

say the same thing. If the river papers funded a 

study like this [inaudible] I mean, at least I feel 

that way. When there is funding [inaudible] somebody, 

and so I'd like to [inaudible]. And then 

[inaudible] . 

UNIDENTIFIED.SPEAKER: Do you have 

more issues? 

UNIDENTIFIED SPEAKER: No, I've 

just pointed out the specific ones. I mean, the 
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gentleman that just spoke on his study [inaudible] 

changes, and these [inaudible] effects [inaudible] 

UNIDENTIFIED SPEAKER: That last 

one, the turbidity rule is out on public notice and 

is a rule that is in process of coming to you. So 

you _will get - and you will [inaudible] as you 

recall, by Bob [inaudible]. So you will be .-

continue to be involved in those discussions. 

UNIDENTIFIED SPEAKER: Okay, and I 

understand that that's a public process [inaudible] 

[Inaudible] looking for is the [inaudible] rule change 

itself. 

UNIDENTIFIED SPEAKER: Okay. 

UNIDENTIFIED SPEAKER: [inaudible] 

first going back to the Georgia Pacific thing. This 

is a Title 5 permit .. They have to be renewed every 

five years. It is in the process of public comment 

right now, so it hasn't been issued. There has been 

a -

UNIDENTIFIED SPEAKER: It'.s a tad 

bit more complicated than that. It's a little more 

complicated than that. Actually, ·the waterside of the 

permit was issued. It went out for public comment, 

public comment was received, ,but there wasn't 

objection to the permit. And then the air permit was 
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out and public comment was received on that. And the 

department heard concerns raised about the water side 

of the permit during the air process. The department 

took a relatively unusual step of withdrawing the 

permit on reconsideration to -- the water permit, to 

take more testimony. Obviously, they consulted with 

Georgia Pacific and they didn't object, even though 

they might have, because they wanted to get a - the 

department wanted to get a full hearing on the water 

side. So they're both out on public notice, but 

technica1lythe water permit did issue, and that's why 

it's a little bit confusing. 

UNIDENTIFIED SPEAKER: [inaudible] 

DEQ did extend the public comment on the air side -

UNIDENTIFIED SPEAKER: Yes, as 

well. 

UNIDENTIFIED SPEAKER: [inaudible] 

significant comment [inaudible] . 

UNIDENTIFIED SPEAKER: There's been 

tremendous effort, I think, .to get as much public 

input as possible on that permit. And -

UNIDENTIFIED SPEAKER: [inaudible 

sentence] . 

UNIDENTIFIED SPEAKER: Would you 

like - I'm sure that the region has - working on the 
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1 permit, has a lot of. background information on the 

2 whole process. Would you like a little packet? 

3 UNIDENTIFIED SPEAKER: [inau<;iible] 

4 and if you have any side-by-side [inaudible] old or 

5 the new. I'd also like to know why [inaudible] I 

6 think I know a little bit about [inaudible] 

7 (Inaudible discussion) 

8 UNIDENTIFIED SPEAKER: On the 

9 turbidity one - well, there's two issues. One is 

10 there's more known about turbidity effects on fish, so 

11 there's been an improvement [inaudible]. The second 

12 one is trying to clear up this whole monitoring 

13 issue, because the fact of the matter is, the way the 

14 rule is written, this 10% increase, at low values of 

15 turbi\iity you can't measure. So Oregon has written 

16 into its law a rule that, you know, just - that 

17 really cannot be measured. So the department is 

18 trying to deal with that and get it to a point that 

19 we can actually [inaudible] these rules in the 

20 streams. Well, for example, if you got 1 NTU and 

21 you want to try to see if you now have 1.1, you 

22 can't measure that with this new technology. So -

23 and even at 2 you can't. Even at 3 it's 

24 questionable. These low NTU units are basicallyc 

25 really clear water. And so the idea is to move 
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toward the standards that you really can know when 

someone violates it [inaudible] legally approach it. 

So that's what the department's trying to do. It's 

not that they're trying to move back on these rules 

[inaudible] . 

UNIDENTIFIED SPEAKER: All right, 

commissioner Williamson's correct and I'll just respond 

[inaudible] , in terms at why we looked at the 

turbidity standards was exactly that. We do, as you 

heard, in some other discussion about water quality 

toxins, We generally do a [inaudible] every three 

years to look at water quality standards that need to 

be looked at. the turbidity standard had not been 

looked at for a long.time. And as commissioner 

Williamson said, the way it was written, quite 

frankly, is basically unimplementable (Phonetic) from a 

[inaudible] . And at the time, which I think was 

2002, When the subject came up of looking at the 

turbidity standards, which was a couple of water 

quality administrators ago. And I think you're 

beginning to understand why we go through water 

quality administrators.every two years. The turbidity 

standard of the - department d.iscussed how to go 

about it, given the resource c9nstraints. At that 

time, I think the administrator was Mik~ Luellen. 
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. 

1 And we made - we do. have authority given to us by 

2 the legislature, which is referred to as Receipts 

3 Authority, to enter into.contractual arrangements to 

4 have some services paid for. It is an authority that 

5 we have. We generally use it only in permitting for 

6 someone [inaudible] special acceleration of a permit 

7 or a special study or something like that, they're 

8 allowed to [inaudible] department to do that. We 

9 experimented with that on this standard. I will not 

10 do it again. You don't learn things unless you 

11 experiment and we have experimented and I think you're 

12 quite correct, Commission [inaudible], we are now in a 

13 box on the turbidity standard, because regardless of 

14 what we do, it' s going to be considered to have been 

15 paid for Northwest [inaudible] Paper. And we need to 

16 deal with that as we go forward with the standard. 

1.7 But that's the history and that's why we did that. 

18 UNIDENTIFIED SPEAKER: [inaudible] 

19 comment wasn't to say [inaudible] 

20 UNIDENTIFIED SPEAKER: Absolutely. 

21 No, I don't disagree at all. 

22 UNIDENTIFIED SPEAKER: 

23 [inaudible] and I don't care which side [inaudible] 

24 

25 

UNIDENTIFIED SPEAKER: I agree. 

UNIDENTIFIED SPEAKER: It's one 
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thing to have the pride [inaudible] do it's own study 

and bring it to our consideration [inaudible] or 

anybody else who does it [inaudible]. 

UNIDENTIFIED SPEAKER: No, I 

5 absolutely agree with you because the sad fact is, 

6 sort of, regardless of the outcome you paint the 

7 outcome. And we're not [inaudible] having to deal 

8 with that problem, even if the outcome is based on 

9 very, very good science. It's gonna be a challenge 

10 for us and for you to evaluate when a rule comes to 

11 you, you know, whether or not this [inaudibl~] work. 

12 And you should not [inaudible] . 

13 

14 

UNIDENTIFIED SPEAKER: But that is 

- it's a much broader issue than that. For example, 

15 coming down the pipe when this fish consumption study 

16 gets back, it's gonna get paid for by the EPA. The 

17 citizens of Oregon are probably not gonna pay for 

18 this study, EPA is gonna pay for it. And the EPA 

19 has already gone on record that they want a bigger 

20 number than they have. So is that gonna be a 

21 [inaudible] study? Well, a lot of people are gonna 

22 say, "Yeah, that's a tainted study, because these guys 

23 have a vested interest already." The fact of the 

24 matter is that people pay for a lot of things. And 

25 I know it doesn't look well or whatever, but you 

NaeGeLI 
RePORTinG 
CORPORATION 

800.528.3335 
www.NaegeliReporting.com 

503.227.7123 FAX 

Portland, OR Seattle, WA Spokane, WA Coeur d'Alene, ID 
503.227.1544 206.622.3376 509.838.6000 208.667.1163 

Court Reportiug 'lHd Presentation Videoconferencing Videogrup 



Meeting October 21, 2005 
58 

1 know, it's a bigger :i,_ssue than just [inaudible] 

2 showing up and paying for this study. 

3 UNIDENTIFIED SPEAKER: [inaudible] 

4 public sector [inaudible] very aware of what the 
I 

5 public [inaudible] . 

6 UNIDENTIFIED SPEAKER: I agree 

7 totally, but if we're not going to allow it form the 

8. [inaudible] paper industry than we'd better look at 

9 whether we're gonna accept the money from the EPA to 

10 do this fish consumption study. Cuz I can tell you 

11 they have a bias [inaudible]. And, at best, I think 

12 what you got to d.o is just lay that out in front 

13 and say, you know, I don't know. I think it's a 

14 bigger issue than [inaudible] and I think turbidity is 

15 a - turbidity is a tough one cuz we took it on. 

16 Turbidity as a measure is - its' what we call a 

17 [inaudible], okay? The measure of something that's 

18 not very well defined, okay? And so the impacts are 

19 pretty·fuzzy. I mean, I think the diagram on the 

20 front sort of shows that. You look at the impacts; 

21 they''re not very well defined. So, if you're looking 

22 at something like zinc [inaudible], okay? You can 

23 define a [inaudible] a precise curve of what the 

24 impact is. in zinc in certain concentration on a 

25 certain kind of [inaudible]. You can't do that with 
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1 turbidity, cuz there's a lot of different [inaudible] 

2 Not only that, but there's a huge background of 

3 - different turbidities in Oregon streams and there's a 

4 huge difference in turbidity over time. So, given 

5 all that, there's a lot of noise in this system. 

6 And there always will be turbidity. There's a lot of 

7 noise. I'll - it's just a - inherently in turbidity 

8 there is this problem of trying to provide standards 

9 that are meaningful but not to [inaudible] . Than we 

10 get [inaudible] whole controversy about [inaudible] and 

11 that's like a whole philosophical [inaudible] .between 

12 the people who are trying to [inaudible] stream and 

13 the people who have to discharge into stream. And 

14. we're that interfacing [inaudible] and one of the 

15 methodologies people have come up to try to make that 

16 system work is mixing zones. There's a lot of 

17 controversy on a mixing zone. And so if you're gonna. 

18 try to solve the turbidity problem and mixing zones 

19 all at once then it's like you sort of [inaudible]. 

20 And I can understand the frustration on peoples side 

21 to try to protect wildlife and streams, and I also 

22 understand the frustration on the people who are 

23 [inaudible] and the frustration by the regulators to 

.24 try to make this all work. And you just about 

25 [inaudible]. 
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1 UNIDENTIFIED SPEAKER: Well, one 

2 comment - just to kind of [inaudible] all of you 

3 about why this is so difficult to water [inaudible] 

4 and you know, we get our share of air issues as 

5 well. [Inaudible] as we heard today, there is this 

6 fundamental difference between the way the clean air 

7 act comes from the [inaudible] water act [inaudible] . 

8 And the way the clean air act functions; the federal 

9 government, [inaudible] EPA, basically sets the 

10 criteria and the standards in very [inaudible] detail. 

11 And so there's not much [inaudible] of interpretation 

12 [inaudible] state adopt the federal rule by reference. 

13 [Inaudible] and water on the other hand, they 

14 basically give that authority all to the states to 

15 figure it out. And then they have to approve 

16 whatever the state does. So, in water, you're 

17 continually in the debate about whatever standard it 

18 might be because the federal government [inaudible] 

19 UNIDENTIFIED SPEAKER: [inaudible] 

20 interest to me to look at the clean air act. 

21 [Inaudible] priority will come from [inaudible] models 

22 [inaudible] I don't hear anybody challenging that 

23 whole process [inaudible] . But wat.er we do. I mean, 

24 it's a big philosophical debate and I'm not sure 

25 [inaudible] . 
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UNIDENTIFIED SPEAKER: There won't 

be [inaudible] . 

UNIDENTIFIED SPEAKER: Can I ask 

one - maybe I didn't understand this correctly, but I 

was trying to [inaudible] got lost. But do. I 

understand you to say that the values we need are 

low. We don't have the tools to be able to check 

that, so that the lab values that we get don't go 

low enough to get to the level that we need for 

clean water or less turbid water or what? 

UNIDENTIFIED SPEAKER: May I 

respond to this? Mary Abrams is our lab 

administrator and I don't know whether that was 

something that Commission Laman had said he wanted to 

respond, but [inaudible] . 

UNIDENTIFIED SPEAKER: Chairman 

[inaudible] and [inaudible] comment [inaudible] 

extremely difficult to measure up [inaudible] from the 

laboratory [inaudible] . It's very difficult when you 

get down to clean water, to measure [inaudible]. The 

added difficulty [inaudible] which is [inaudible] you 

have a pretty strong effect on turbidity [inaudible] 

also difficult. [Inaudible] historically has been one 

of the most difficult [inaudible] there is to measure. 

[Inaudible] something that makes sense from a 
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1 measurement standpoint and regulate it. We've had a 

2 very difficult time in that we [inaudible] . You 

3 know? And if you have a really clear stream 

4 [inaudible] 1 to 1.1 [inaudible]. 

5 UNIDENTIFIED SPEAKER: So, I mean, 

6 you wanted to make an analogy, it's like giving a 

7 speech, okay? We don't have a law that you're 

8 speeding to go 10%- over the [inaudible] because in a 

9 25 mile an hour zone a police man can't tell whether 

10 you're going 27. So, what do police do? Well, I 

ll think they use like the 10-mile rule. That's what 

12 they do, okay? And what we're doing here is we're 

13 putting in the 5 mile an hour rule. That's what 

14 we're doing, okay? And if somebody dumps ·more than 5 

15 in there we can measure it. We're for sure. We 

16 can measure 5 no matter where it is on the scale and 

17 we're gonna [inaudible] if them if it's greater than 

18 5. That's what Baumgartner basically told us, right? 

19 That's why they chose 5. 

20 END: TAPE 7, SIDE B FROM 0 TO END OF TAPE 

21 START: TAPE 8, SIDE B FROM 0 THRU 94 

22 UNIDENTIFIED SPEAKER: I .don't ·know 

23 whether that's the way to do it or not, I don't 

24 ·know, but that's where they're trying to go. 

25 UNIDENTIFIED SPEAKER: And also 
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related to that [inaudible] given the [inaudible] that 

you have now. And this is sort of a growth 

[inaudible] but it's also been [inaudible] go from O 

to [inaudible] and an ability to do some [inaudible] 

because we can't even do it now, given the standards 

of the past. It's not worth it. 

UNIDENTIFIED SPEAKER: [inaudible] 

8 · .. so that - if I can - I'm just trying to understand 

9 it; So this gives us the ability to whack 

10 (Phonetic) , whereas the other one gave us barometers 

11 but we couldn't whack. 

12 

13 

UNIDENTIFIED SPEAKER: Yeah, it was 

very difficult. It was very difficult. The other 

14 thing that we'll do that I think that they're hoping 

15 that we will do, we know what stream we really don't 

16 want [inaudible] . So we can [inaudible] and we know 

17 that it won't have a very big impact there. We can 

18 increase the monitoring, cuz that's like going to a 

19 s6hool zone and speeding tickets. It's really 

20 important. You' re not required .[inaudible] I-5. And 

21 the I-5 in our world is like the Columbia, okay. 

22 And, you know, because we know we don't [inaudible] 

23 in the Columbia [inaudible] a lot of things. So 

0 24 that's - I think that's where we're trying to go with 

25 turbidity because of just the nature of turbidity 

NaeGeLI 
RePORTinG 
CORPORATION 

800.528.3335 
www.NaegeliReporting.com 

5_03.227.7123 FAX 

Portland, OR Seattle, WA Spokane, WA C.Oeur d'Alene, ID 
503.227.1544 206.6223376 509.838.6000 208.667.1163 

Comt Reporting '!Hal Presentntfon Videoconfereoolug 



-~= 

'.--

Meeting October 21, 2005 
64 

1 impact [inaudible] . 

2 UNIDENTIFIED SPEAKER: [inaudible] 

3 if you will. The other problem with turbidity is 

4 that it really is associated with some of the other 

5 issues that we discovered with water [inaudible] 

6 talking about. [Inaudible] around the water portion 

7 of water, they tend to travel around the [inaudible] 

8 portion of water. And so we do feel as [inaudible] 

9 important to get [inaudible] and we've had trouble 

10 [inaudible] in doing that. in the past with our 

11 [inaudible] very much struggle with the [inaudible] 

12 UNIDENTIFIED SPEAKER: [inaudible] 

13 combination [inaudible]? 

14 UNIDENTIFIED SPEAKER: I apologize 

15 [inaudible] . 

16 

17 

18 

19 

20 

21 

UNIDENTIFIED SPEAKER: Suspended. 

UNIDENTIFIED SPEAKER: Like 

suspended in the water quality. 

UNIDENTIFIED SPEAKER: Okay, I was 

thinking you were talking about -

UNIDENTIFIED SPEAKER: [inaudible 

22 sentence] . 

23 UNIDENTIFIED SPEAKER: Thanks. Oh, 

24 another comment? 

25 UNIDENTIFIED SPEAKER: I just have 
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one brief comment. I was taking notes here and it 

just occurred to me that [inaudible] all Stephanie is 

saying [inaudible] lesson about a receipt, what did 

4 you call them? 

5 UNIDENTIFIED SPEAKER: It's called 

6 receipts authority. 

7 UNIDENTIFIED SPEAKER: Receipts 

8 authority, okay. On the one had we have a very 

9 cstrong·recommendation that we require polluters to do 

10 their own monitoring, and yet for somehow - which is 

11 going to be a cost item for them, which we' re·relying 

12 on them to make [inaudible] reports, etcetera, 

13 etcetera. Yet somehow the idea that they - that an 

14 industry as a whole would give money to an agency to 

15 - for an agency to do their own research, which is 

16 what I understand happened, is that what happened? 

17 UNIDENTIFIED SPEAKER: That's 

18 correct. 

19 UNIDENTIFIED SPEAKER: ·.Okay, all 

20 right. So, what's so bad about that? I mean, I 

21 can see if, you know, on the one hand we're relying 

22 on the industry to sell to the [inaudible] well, and 

23 this is the suggested tactic. Why aren't we making 

· 24 the industry give money to DEQ so DEQ can monitor. 

25 I mean, those seem to me like.inconsistent reports by 
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1 inconsistently approaches by critics. So I personally 

2 think that if you're - so long as the body, which is 

3 · doing the testing is neutral, there's nothing wrong in 

4 asking or accepting money from the industry to get 

5 more data on it. So maybe the lesson we learn is 

6 that we contract out to a third party or we - you 

7 know, I don't know. I wouldn't necessarily give up 

8 on that approach. 

9 

10 

11 

UNIDENTIFIED SPEAKER: Thank you. 

(Inaudible discussion) 

UNIDENTIFIED SPEAKER: I know 

12 public is at least as smart as I am. 

13 UNIDENTIFIED SPEAKER: I totally 

14 agree with that and ever day we take drugs. And I 

15 can tell you the testing of those drugs was done by 
' 

16 an industry, they paid for it. There was a third 

1 7 part involved that actually did the testing, but they 

18 paid for it. Okay? We trust that process 

19 

20 

[inaudible] . It seems like to me that we gotta be 

able to trust this process here. That this agency 

21 can do research and do tests, okay, and it's not 

22 gonna be [inaudible] . We gotta have that trust; and 

23 we can't give up on that trust. 

24 

25 

UNIDENTIFIED SPEAKER: Okay. 

UNIDENTIFIED SPEAKER: Thank you. 
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UNIDENTIFIED SPEAKER: Good. 

[Inaudible] we have -

UNIDENTIFIED SPEAKER: we have 

another agenda item. 

UNIDENTIFIED SPEAKER: we have 

an agenda-item, but we're gonna take a short break. 

We're just taking a five-minute break and we'll 

reconvene in five minutes. 

UNIDENTIFIED SPEAKER: Thank you. 

END: TAPE 8, SIDE B FROM 0 TO 94. 
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START: TAPE 1 - SIDE A FROM 51TIIRU484 1 
MARK REEVE: Now we have Item B, 2 

an informational item concerning Oregon solutions. 3 
And well welcome Pete Falk and Greg Wolf. 4 

UNIDENTIFIBD SPEAKER: Thank you 5 
Mr. Chair and we're - we've been trying to schedule 6 
this [inaudible] for a long time. The Oregon 7 
Solutions is, if you will, and these folks will talk 8 
about this - this sort of the next iteration, which 9 
was what was started by Goven1or Kitzhaber as 10 
community solution, which involved the state agencies 11 
and local government partners) which has now become 12 
the governor's economic revitalization teams. And 13 
then Oregon Solutions sort of takes that one step 14 
further, so we actua1ly have private sector 15 
partnerships as well on various projects around 16 
Oregon. And DEQ, primarily Pete, but others as well, 17 
has been an active participant and supporter of these 18 
projects. And so we\re been wanting to have Greg and 19 
Pete come talk to you about it for quite a while. 20 
So I look forward to hearing from them. 21 

MARK REEVE: Thanks, welcome. 22 
PETE FALK: Thank you. Thanks for 23 

having us today. My name is Pete Falk [inaudible]. 24 
In our staff report [inaudible]. [Inaudible] from our 25 

Page 3 

air quality program [inaudible]. 
GREG WOLF: Thanks, Pete. We've 

definitely [inaudible] well, we were very [inaudible] 
talk about the program. The national [inaudible] is 
a nation partnership [inaudible]. [Inaudible 
sentences]. [Inaudible] and it's co-chaired by Dough 
[inaudible] Kitzhaber and [inaudible]. We're cunently 
working with [inaudible] services [inaudible]. And I 
just want to [inaudible]. [Inaudible sentences]. I 
also want to thank [inaudible] for giving us 
[inaudible]. I would say that one of the reasons 
that we've had such success as [inaudible] federal 
agency is because of the Oregon [inaudible] project. 
[Inaudible sentences]. [Inaudible] through a couple 
of these lines. [inaudible] Ted Kulongoski. This is 
one of the programs that actually [inaudible] to 
governor - governor - Govenor Kulongoski. [Inaudible] 
I don't think there was any negative votes in either 
the house or the senate. [Inaudible] and since the 
work we are doing is collaborative [inaudible] work. 
The next is the community government system and this 
is really the system [inaudible] identify [inaudible]. 
Second is the [inaudible] address [inaudible]. And 
then we focus [inaudible]. [Inaudible sentences]. 
Then the last step is just signing the declaration of 
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operations and each team member signs that 
[inaudible]. [Inaudible sentences]. And in some of 
our projects [inaudible]. So [inaudible] the value of 
the [inaudible] in your packet. And, like I said, 
it's chaired by the Governor Kulongoski. Then we 
have [inaudible] Oregon [inaudible] JOI and 
[inaudible]. [Inaudible] and then we have 
representative of county government, city government, 
state government [inaudible]. And then representative 
[inaudible]. And the reason we have that strength 
[inaudible] help us get access to the network of 
resources that are in the Oregon [inaudible]. 
[Inaudible sentence]. 

UNIDENTIFIED SPEAKER: Thank you, 
Greg. Just real quickly, putting it in a business 
form, this is kind of the process we're look at 
[inaudible]. The last thing that Greg was [inaudible] 
screen there --

MARK REEVE: I'm smry to intenupt 
you for just a second - we were hoping that - can 
somebody help move the slide just a little - or the 
screen just a little bit for Judy. 

JUDY: That's good. That's good. 
GREG WOLF: Sony about that. 
UNIDENTIFIED SPEAKER: Thanks. 
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UNIDENTIFIED SPEAKER: [inaudible] 
DEQ [inaudible]. 

(Inaudible discussion) 
PETE FALK: But really the 

[inaudible J government involved in [inaudible]. 
[Inaudible sentences]. [Inaudible] resources that 
[inaudible] or access the [inaudible]. We do also 
now [inaudible] and a timeline [inaudible] some 
similar examples [inaudible]. Obviously, [inaudible 
sentences]. The other projects [inaudible sentences]. 
[inaudible] types of projects [inaudible] environmental 
[inaudible]. [Inaudible sentences]. 

MARK REEVE: Pete, can I just 
interrupt you there for a second and ask you whether 
the solution- some of the solution [inaudible] 
projects are turned into long-term projects, or 
long-term commitments. It just seems 1ike some are 
fairly discrete projects, like the [inaudible] but 
this, you know, restoration and maintenance can go on 
for a long time? 

PETE FALK: Right. I think 
[inaudible] project [inaudible]. [Inaudible 
sentences]. [Inaudible] parks and recreations 
department [inaudible]. I think the Oregon 
[inaudible] project into [inaudible]. 
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UNIDENTIFIED SPEAKER: Okay. 
UNIDENTlFlED SPEAKER: [Inaudible 

sentences]. 
UNIDENTIFIED SPEAKER: Okay. 
UNIDENTIFIED SPEAKER: I don~ 

think [inaudible] air quality [inaudible]. On a 
lighter note, [inaudible] a little bit about 
[inaudible]. [Inaudible sentences]. 

UNIDENTIFIED SPEAKER: Thanks. 
KEVIN DOWN: Good morning. My 

name is Kevin Down. I work in the air quality 
program with DEQ, and I've been working for the east 
several years on projects to reduce omissions from 
lethal [inaudible]. Primarily as a public health 
measure to reduce risks from cancer, but there's other 
[inaudible] warning methods. And occasionally, well 
[inaudible] properties like this where we can 
[inaudible] as well. We get [inaudible] all the way 
around, except that on some these projects, like this 
one in particular, were just allowing [inaudible] 
truck stops [inaudible] something that people recognize 
[inaudible] industry for a long time as being 
something that's worth doing that's more like 
[inaudible] phenomemon or [inaudible]. And so within 
the Oregon Solution process [inaudible] very positive 
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result about doing it in Oregon. Effective - well, 
when we started this was actually the largest rollout 
of[inaudible] in the country. And there's been 
other projects that [inaudible] since then are much 
bigger. But when Pete came to us it was kind of 
almost like [inaudible] chasing a [inaudible] away. 
He's always out looking for good projects to 
[inaudible] the Oregon Solutions principles to. And I 
was fairly skeptical. 1 mean, it sounded like -
well, this is kind of an [inaudible J advisory 
committee process [inaudible] dominant [inaudible] I 
wasn~ really sure what the value [inaudible] would be 
for doing Oregon Solutions on this. But we went 
ahead and did it anyway. And so we got a 
[inaudible] together [inaudible] and we brought 
[inaudible] the trucking industry as well as the truck 
stop operator and others with interest in this. 
[inaudible] we were having [inaudible] as a result of 
that [inaudible] ourselves all educated and oriented 
[inaudible] Oregon Solutions. And then providentially, 
EPA ran [inaudible] available that we were to convince 
the Oregon State University School of Engineering to 
apply for our [inaudible] and then also to engage 
climate [inaudible] and bring in their [inaudible] and 
kind of combining that with products from the 
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Department of Energy [inaudible]. [Inaudible] we were 
able to get a financing package that - at this point, 
we were planning [inaudible] 400 trucking spaces along 
I-5. And the second company that produces this 
technology initially had been interested then left the 
[inaudible] lottery somewhere else [inaudible]. Now, 
they've decided to come back to Oregon, and we're 
going to be looking to see what we can do to bring 
them in so we can have basically almost one-third of 
the trucking spaces [inaudible]. And the result of 
which, well end up saving the trucking industry about 
- over 1 million dollars a year and reduce fuel costs 
plus [inaudible] almost 6 million dollars a year, in 
terms of reduce environmental public health benefits. 
[Inaudible] reduce [inaudible] from [inaudible]. And 
let me just tell you a story that's kind of 
[inaudible] but I see as the value of the Oregon 
Solutions process. That - we've been working on this 
for several months, and actually I was working with 
Jim Anderson, who's the owner of [inaudible] truck 
stop in Coberg, Oregon. And this truck stop as the 
dubious distinction of being the [inaudible] for state 
law to prohibit car idling [inaudible], because the 
truck stop is just [inaudible] Coberg, and citizens 
were complaining about [inaudible] truck stop. 
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[Inaudible] when I first approached him he was very 
well [inaudible] and was concerned about reducing the 
impacts, but basically get a number of excellent 
business reasons why it didnt make sense for him to 
do this. [Inaudible] in the middle night, especially 
on a rainy night. The [inaudible] doing. Theyre 
going to [inaudible]. They went bankrupt on them 
[inaudible] parking lot [inaudible] spaces. He's 
already got people coming into his facility right now 
[inaudible]. All that [inaudible] he comes through 
the process, the Oregon Solutions process, [inaudible] 
sign the agreement [inaudible J talked about. 
[Inaudible sentences]. [Inaudible] get access to the 
Oregon [inaudible] close of 5:00 p.m. on a Wednesday 
at 11 :00 a.m. on that Wednesday they get a call from 
Jim, "Kevin, I \re been thinking about this. I need 
to get something together. I need to get a proposal 
[inaudible]." So we were able to pull it off and 
[inaudible] we are going to be putting in 50 posts at 
his facility. And so I think that the reason that 
he was able to get to that point was really because 
of the collaborative [inaudible] of the Oregon 
Solutions process. That we were able to get him --
I mean, we still had all those barriers. We didnt 
resolve any of those barriers [inaudible] take that 
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job. And I think that we were able to do that was 
through the Oregon Solutions process. 

UNIDENTIFIED SPEAKER: [inaudible] 
fuel. It may end up [inaudible] issues better than 
the Oregon Solutions. But my question is, can you 
monitor? Or how well do you monitor, because you're 
talking about the truck stops and the parking spaces. 
And mine is a very informal observation, but going up 
and down I-5 a lot, a lot of the trucks are just 
doing the common, every day idling they've always 
doneJ cuz you can watch [inaudible]. I mean, so you 
monitor ifthe - ifthe [inaudible] is being used, 
reserve reduction, and so forth. 

KEVIN DOWN: Your first point is 
well on point. When 1 started this project 
[inaudible] gallon. Basically, the hookup charge was 
about $1.00 an hour. And they brought about a gallon 
[inaudible], so at that point it was like [inaudible]. 
Now, [inaudible] excited about hooking up. But not 
only that, within the industry itself, and by that I 
mean within the trucking industry, has always been -
my characterization frankly, is that [inaudible] 
familiar with [inaudible]. That's the way we did it 
and that's [inaudible] do it if they [inaudible]. But 
were seeing kind of changes of that. And actually 
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in the [inaudible] of that we had - about a year ago 
[inaudible] truck stop, we had lot of couples that 
have their big tractor trailer [inaudible] their name 
on the side, and parked right at the entry of 
[inaudible]. And we had the [inaudible] there, and 
[inaudible] there. And one of the truckers came up 
to us as were all [inaudible] there [inaudible], "I'm 
really disappointed because I see this [inaudible] 
here and I [inaudible]." And [inaudible] fmd out 
it's only a demo. And sort of along those lines 
too, there was another story about a trucker that had 
hooked up to the system and it makes it quieter in 
the truck. You re actually less prone to [inaudible] 
show people sleeping better. So it's actually some 
personal benefit outside of the fuel cost that once 
people get into it theyre gonna start signing up for 
more of it. This one guy approached one of the 
representatives of these companies and said, 11You 
know, I used to work for a company that had an 
agreement with you about your systems, and now I'm 
working for another company and I don\ like it. Can 
you tell me which companies have signed agreements 
with you cuz Im gonna go work for them." And so 
that's going to change. And then the other part of 
your question was about monitoring. Each of the 

Page 12 

systems, both the idle [inaudible] short [inaudible] 
system allow for record keeping so we can keep track 
of the hours of utilization at each one of the hookup 
facilities. And in fact, one of the interesting 
things about the Oregon Process is that in many other 
parts of the country where - where public funding as 
been provided for support of these insulations it's 
been, 11Here's the money and we hope it works and 
we11 see you later." The climate trust doesnl give 
money away. What they do is they buy C02 reductions. 
So you have to sign a contract with them to guarantee 
that you're going to reduce, in this case, 110,000 
pounds of C02. And if you don\, well, [inaudible] 
get it from somewhere. So monitoring [inaudible] 
vendors in Oregon is going to be a very critical 
component of the whole process [inaudible] trust 
duration [inaudible]. 

JUDGE HOGAN: So, [inaudible] along 
that line, there is a study planned in Oregon State 
to actually go out and survey these truckers who are 
actually using [inaudible] willingness to pa1iicipate, 
did they enjoy it, all that sort of stuff. 1 know 
that [inaudible]. So anyway--

UNIDENTIFIED SPEAKER: So would 
this study be made public? You know, a lot of the 
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1 university studies [inaudible] person [inaudible] 
2 decipher among themselves. 
3 KEVIN DOWN: No, it will be made 
4 public and it will be distributed [inaudible] Jim, so 
5 yeah. So there is a plan to go out there and 
6 [inaudible]. 
7 UNIDENTIFIED SPEAKER: Studies 
8 
9 
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[inaudible sentences]. Another project that [inaudible 
sentences]. 

UNIDENTIFIED SPEAKER: [inaudible] 
get involved in the accident [inaudible]. [Inaudible] 
participate in the [inaudible] more and more 
[inaudible]. The other guy [inaudible] so as a -
it's really kind of a [inaudible] for further 
[inaudible]. 

UNIDENTIFIED SPEAKER: Lastly, well 
try to do [inaudible sentences]. 

UNIDENTIFIED SPEAKER: [inaudible] 
see any [inaudible]? 

UNIDENTIFIED SPEAKER: [inaudible 
sentences]. 

(Inaudible discussion) 
UNIDENTIFIED SPEAKER: North Bend. 
UNIDENTIFIED SPEAKER: Oh, North 

25 Bend. I thought you said, Bend. 
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1 MARK REEVE: Arc there any 
2 comments. Thanks very much. It sounds like you've 
3 all been very involved in helping. It's very 

4 beneficial to the state. I know Kevin, you know 
5 we've worked for a number of years on your project. 
6 END: TAPE 1, SIDE A FROM 51 THRU 484 
7 ST ART: TAPE 6, SIDE A FROM 183 TO END OF TAPE 
8 MARK REEVE: Were there any final 
9 questions for [inaudible]? 

10 (Inaudible discussion) 
11 MARK REEVE: Okay, well, now well 
12 move to Agenda Item Hand the public forum. 111 
13 remind members of the public that this is the time to 
14 address the commission on any matter that is not on 
15 our regular agenda, and all we ask is that you fill 
16 out a sheet saying that you'd like to talk to us and 
17 give it to our assistant Kat. And then well take 
18 you - well, basically, in the order signed up. 111 
19 be happy to listen to anything you'd like to address 

20 with us. 111 start with Kathryn Benada. Welcome. 
21 KATHRYN BENADA: Chair Reeves, 
22 members of the Environmental Quality Commission, for 
23 the record Iln Kathryn Benada, the governmental 
24 affairs manager in the Northwest [inaudible] Paper 
25 association. But [inaudible] association that 
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1 represents the interest of the [inaudible] paper 
2 industry in Oregon, Washington, and Idaho on 
3 environmental and energy issues. [Inaudible] someone 
4 who you knew I wanted to speak to you today about 
5 some of the things that NWPTA, as we call it 
6 [inaudible], does and is involved in my personal 
7 actions that I do on behalf of the members of 
8 Northwest Portland Paper. And [inaudible] items of 
9 interest that we're currently working on are supposed 

10 to be furtherinvolved in the future. And the NWPTA 
11 represents nine mills that are [inaudible] and are 
12 paper mills. That can be integrated facilities, bulk 
13 making facilities, newsprint [inaudible] facilities in 
14 the state. We've been doing this since the 1940's. 
15 We were formed to actually help the [inaudible] 
16 Willamette River work on cleaning up the river during 
17 the era of the 40's, back when we didnnave primary 
18 and secondary treatment. We did things differently 
19 then. We did things we wouldn~ dream of doing now. 
20 But we've changed and the world has changed with us. 
21 We are organized of committees and task forces that 
22 address issues [inaudible] side of our association, 
23 including technical issues, governmental affairs 
24 issues, con1ffiunications issues, [inaudible] lawyer 
25 [inaudible] commissioners, and board of trustees that 
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manages the fiduciary affairs of our association. 
Personally my work for the association for the last 
decade, I did governmental affairs work in Salem 
during the legislature but I also sent out a lot of 
DEQ advisory committees, including issues of air, 
hazardous waste and water. Recently some of the work 
that I participated in has been the Blue Ribbon 
Committee, and [inaudible] of working down in Salem to 
help pass [inaudible] 45 working on the Willamette 
River [inaudible] council, working on also triennial 
review. And as a member of a policy advisory 
committee on triennial review, we started meeting in 
December of 1999 [inaudible] 2003, and I participated 
in every one of those meetings except one, and 
represented our views. On that particular issue the 
association has always [inaudible] as 17.5 grand per 
day fish consumption level for the human health 
[inaudible] water quality standards. We supported 
that during the process and continue to support that 
now. We understand that that has been controversial 
after [inaudible] by yourself[inaudible] EPA. We 
understand the commitment has been made to review that 
in 2008. In the time period between now and 2008 
and 2008 onward, we would ask that we be considered a 
stakeholder in the conversations to work on that 
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issue, as it does have a very big topic of interest 1 
for us, because the water quality standards do affect 2 
the work we do, because they are put into our water 3 
quality [inaudible] permit. But we remain very 4 
interested in that and we will perhaps come back to 5 
talk to you about that in the future and bring you 6 
third party work that we might contract [inaudible] 7 
doing this process. But we would like to be involved 8 
absolutely all aspects of that as we go forwards. 9 
The second type of things we do is we listen to 10 
concerns and the industry across the states. Because 11 
we are a large industrial manufacturer, we are one of 12 
the state's larges manufacturing industrial sectors. 13 
We do have an environmental footprint. There are 14 
concerns with that. And for [inaudible] one of the 15 
things I did on my Tuesday night was I went over to 16 
Toledo to the Newport area and listened to a public 17 
hearing about concerns in the community, about the 18 
re-issuance of the air and water comment in Toledo. 19 
And when I do something like that, I take [inaudible] 20 
notes here in my notebook, take it back and report it 21 
to the rest of the companies. I kind of work as 22 
an information conduit to make sure that we all 23 
understand the concern in the community around us. 24 
Another issue that we've been strongly involved in is 25 
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the mixing zone issue, and people's concerns with the 1 
mixing zone issue. And we will continue to work on 2 
that as the path goes forward, both from the 3 
regulatory arena and the legislative arena. Working 4 
to find solutions that will be a benefit it everyone. 5 
That kind of summarizes the type of things we do, and 6 
[inaudible] sitting out in the audience as we go 7 
through working on these types of things. But we 8 
always try to bring science and data to the table, 9 
and that's one of the strengths of our association is 10 
the ability to bring that to the table to help sound 11 
and reasonable decisions when they are - when you're 12 
looking at policy aspects. And the [inaudible] about 13 
the environmental issues that face us in the 14 
regulatory arenas at some point and help to make 15 
policy decision based on what they do have. 16 
[Inaudible] but one thing that we do is help collect 17 
them [inaudible] research scientists [inaudible] 18 
engineers [inaudible]. We definitely run our 19 
facilities based on science through engineering 20 
[inaudible]. Thank you for you time today. 21 

MARK REEVE: Any questions? 22 
Kathyrn, before you go I have one questions for you 23 
that came up just in thinking about the 2008 review. 24 
And that is, [inaudible] the NWPTA- would they 25 
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likely be supportive of an effort to have the fish 
consumption rate looked at regionally instead of just 
state by state? Would you Try to - would you want 
to involved Washington and Idaho and EPA? 

KATHRYNBENADA: ChairReeve, 
members of the commission, we haven't actually thought 
about that. We [inaudible] regional process to 
fulfill [inaudible] chemical water quality standard 
[inaudible]. We haven~ had further internal 
discussion upon that, but I - I could offer this 
added information. If you re looking at a state, and 
a state has diverse populations of [inaudible] 
populations, and people who have different concerns it 
might be best to look at a state level rather than -
to be able to address [inaudible] concerns that reside 
there because of [inaudible] places. One thing during 
the triennial review process when we address this 
issue and we were trying to struggle with what to do 
is we [inaudible] with Judge Haggerty's decision on 
the lawsuit on the temperature water quality standard, 
because of where and when - knowing when and where 
different native species were consumed was a problem. 
And we felt [inaudible] by that in the [inaudible]. 

UNIDENTIFIED SPEAKER: Okay. One 
of the things that came up when we looked at the 
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fish consumption rate issue was if you start to look 
- or try to look at rates for a particular geographic 
areas, many of the controversial or ones that have 
generated the most interest so far includes 
[inaudible]. One of our concerns [inaudible] whether 
kind of one standard on one side of the river and a 
different standard on the other side of the river. 
And I imagine that that would be of concern to the 
NWPTA as well. 

UNIDENTIFIED SPEAKER: Chair Reeves, 
Members of the commission, those issues are of 
interest to us, but the most conservative [inaudible] 
standard [inaudible] water quality [inaudible]. 

UNIDENTIFIED SPEAKER: And Mr. 
Chair, just a point of clarification, assuming-EPA 
approves your standards by the end of January, then 
Oregon - correct me iflm wrong [inaudible], will 
[inaudible]. 

MARK REEVE: Right. Thanks. Our 
next [inaudible] is MarkRiscodall. Welcome. 

MARK RISCO DALL: [inaudible] Mark 
Riscodall and Im the Executive Director at Northwest 
[inaudible] based at Lewis and Clark Law School here 
in Portland. I appreciate this opportunity to testify 
and I want to touch briefly in the limited time that 
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I have available two important issues. First, I made 1 
copies for you of a scaling editorial from daily 2 
historians early this week [inaudible]. The title is, 3 
11 A dark day at Oregon DEQ 11 I'd argue that, 110regon 4 
[inaudible J for going above and beyond national 5 
standards is showing signs of serious decline and 6 
[inaudible] called to action for DEQ. The governor 7 
and the state legislature can do better at protecting 8 
Oregon's water quality. 11 I hope this editorial 9 
reflects [inaudible] statewide that when it comes to JO 
environmental protection this government is failing 11 
Oregonians [inaudible]. No more are these failures 12 
more apparent than [inaudible] than Oregon DEQ 13 
[inaudible]. [Inaudible] really great people 14 
[inaudible] rigbt place, working diligently to ensure 15 
that DEQ's policies are consistent with basic 16 
scientific and legal [inaudible]. But when push comes 17 
to shove, science and law tend to take a back seat 18 
[inaudible]. This is simply not the Oregon way or 19 
using effective [inaudible]. To cohort [inaudible] 20 
have reached a critical juncture. Many of [inaudible] 21 
considerable time, energy, and effort in bui1ding 22 
relationships with agency managers, such [inaudible] 23 
Shroder, hoping against those. That by diligently 24 
commenting on agency [inaudible J and rules and 25 
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collaboratively elevating our concerns to agency 1 
management when those orders and rules [inaudible] 2 
departments, this agency will do the right thing. I 3 
would step up and adhere to its [inaudible] and be 4 
a leader and protecting the quality of Oregon 5 
environment. I can\ begin to tell you how 6 
frustrating it is to see the agency talk about 7 
[inaudible] law and its own rules, in blatant 8 
disregard of the expense of the environment. 9 
[Inaudible] example [inaudible] dollar and [inaudible] IO 
agency resources. Last year any [inaudible] agreed to 11 
settle a lawsuit [inaudible] large [inaudible] river. 12 
[inaudible sentences]. [Inaudible] to follow the 13 
[inaudible] revision of the [inaudible] and other 14 
protective industrial [inaudible] permits. Although, 15 
the initial [inaudible] by the industry [inaudible] 16 
permit [inaudible] unnecessarily lengthy. [Inaudible] I7 
spirit ofcornprornise, we [inaudible]. Well after the 18 
agreement was signed by both sides we were contacted 19 
by the agency and again had the courtesy to extend 20 
that [inaudible] until your December [inaudible]. 21 
Unfortunately, the agency is no where near 22 
[inaudible]. [inaudible] fonnally notify the agency 23 
that it has reached a settlement agreement [inaudible] 24 
river. The failure of the agency to fulfill 25 
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pre-existing legal obligations [inaudible] further 
legal liability are a waste of time, energy, and 
resources, etcetera. With respect to the air program, 
which [inaudible] work for years [inaudible] community, 
but [inaudible]. I also wish to relate to you the 
dynamic of public hearings on the [inaudible]. 
[inaudible] company the go ahead to give construction 
on a new [inaudible] manufacturing [inaudible] DEQ 
misinformed the public concerning the [inaudible] of 
the ozone [inaudible] greenhouse staffs, a company 
[inaudible], and has stepped past the reviews to 
require the companies to submit and make publicly 
available a mission state [inaudible] even though the 
[inaudible] requires the commission to see it. The 
result; company [inaudible] proprietary date, 
proprietary [inaudible], no omission controls were 
required, no omissions testing, monitoring or repo1ting 
was required, and no one will ever know how much 
[inaudible] manufacturers will be released from this 
plant to the environment. Companies have already made 
[inaudible] throughout the year [inaudible] Oregon DEQ 
[inaudible]. Althougb agency has worked for early 
misjudgment in permit process by holding additional 
public meetings and engaging in outreach with the 
local neighborhood, it's been clear to everyone who 
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has watched the process [inaudible] that it was simply 
[inaudible] fonnality. The agency [inaudible] the 
audacity to develop [inaudible] for early public 
hearings [inaudible]. [inaudible] because the company 
might hear something from the public that [inaudible] 
implement voluntarily. And two, simply because the 
agency was required to do so by its [inaudible] 
rules. Concerns that [inaudible J public process 
forun1s as well as those of us who do it over, and 
over, and over again, you have [inaudible] walked away 
from the process [inaudible] fonnality [inaudible]. 
This must change. There's a crisis of leadership 
within Oregon DEQ. It's time to move beyond the deer 
and the headlights [inaudible J back and see his 
[inaudible] road. Both [inaudible] have been told by 
departing managers [inaudible] agency in order to 
ensure [inaudible]. Although we certainly [inaudible] 
to keep doing so, both state and potentially federal 
court there's got to be a better way. Both 
[inaudible] agency and [inaudible] capacity, skills, 
and the magic to play a [inaudible] reform process. 
Thanks for your time. 

MARK REEVE: Thank you. Questions? 
UNIDENTIFIED SPEAKER: Mark, right? 
MARKRISCODALL: Yeah. 
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1 UNIDENTIFIED SPEAKER: Could you 
2 furnish me a copy of your remarks [inaudible]? And 
3 also [inaudible] can you tell me - I was just looking 
4 at this article in the Daily Historian and it talks 
5 here about [inaudible] Senator Ringo asking about, you 
6 know, [inaudible] mapping of the [inaudible] and 
7 whoever testified that they were almost done, and then 
8 last month saying [inaudible]. [Inaudible sentence]. 
9 UNIDENTIFIED SPEAKER: Commissioner 

10 [inaudible], there is more to the story and if Lori's 
11 still here, Lori [inaudible] our administrator I think 
12 could come to the table and give us an [inaudible]. 
13 UNIDENTIFIED SPEAKER: [inaudible] 
14 about [inaudible]. 
15 UNIDENTIFIED SPEAKER: Right. No, 
16 I appreciate that. And as you may or may not know, 
17 this was a fo11ow on to a similar article that was 

in Willamette Reader. 18 
19 UNIDENTIFIED SPEAKER: Lori, do you 
20 wantto-
21 UNIDENTIFIED SPEAKER: [inaudible] 
22 couple words [inaudible] -
23 UNIDENTIFIED SPEAKER: Yeah, I'd 
24 like to -
25 UNIDENTIFIED SPEAKER: I'd also 
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1 like to comment [inaudible]. 
2 (Inaudible discussion) 
3 UNIDENTIFIED SPEAKER: [inaudible] 
4 and I\n [inaudible] article [inaudible]. Just a 
5 little bit of background that might [inaudible]. The 
6 mixing zones are something that are allowed by 
7 [inaudible] and the way [inaudible] analysis that make 
8 sure theyre not [inaudible]. There was a legislation 
9 used in the 2005 session that would have banned them, 

10 phased them out. And there were several [inaudible]. 
11 It unfortunately became very [inaudible]. I was not 
12 present at the hearing when this discussion took 
13 place. I have [inaudible] find out exactly what was 
14 said [inaudible] view that so you [inaudible]. My 
15 understanding it was [inaudible] started. I also know 
16 that it's a very complicated questions [inaudible] two 
17 meetings with environmental organization [inaudible]. 
18 At the last meeting we talked about the [inaudible] 
19 to do that [inaudible] accurately. Because one of 
20 the things that we want to make sure [inaudible] do 
21 something is facts with, you know, facts [inaudible]. 
22 And so we discussed briefly [inaudible] that there are 
23 some organizations that [inaudible] information. And 
24 my thought, which I did offer to [inaudible], was to 
25 try and get together [inaudible] and [inaudible] talk 
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about this issue and make sure we're getting good 
2 data [inaudible] concerns, figure out what might be 
3 possible [inaudible]. My ideal would be [inaudible] 
4 collaborative approach to doing this [inaudible]. 
5 UNIDENTIFIED SPEAKER: I would like 
6 to make a comment. [inaudible] community for 
7 [inaudible] that one paragraph alone. It does talk 
8 about [inaudible] so I would [inaudible] that someone 
9 do listen to the tape and see what was said 

10 [inaudible]. [inaudible sentence]. 
11 UNIDENTIFIED SPEAKER: Well, 
12 commissioner Urballau, one you can state on that point 
I 3 is I mentioned this dialogue started with an article 
14 in Willamette Week and then was picked up by the 
15 Daily Historian and they wrote an editorial. And we 
16 will be responding. There's always the questions and 
I 7 let me just say, kind of equivocally, that I do not 
18 agree with what was in the Willamette Week article, 
19 or with what was stated in the Daily Historian, and I 
20 do not believe it is accurate. With that said, we 
21 always shave - when we - whether they're positive or 
22 negative commentary, about what the department does we 
23 have to weight whether or not we're going to respond. 
24 And sometimes we do and sometimes we don t And so 
25 we're discussing that right now and how we do in fact 
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1 get what we [inaudible] accurate [inaudible]. 
2 UNIDENTIFIED SPEAKER: [inaudible] 
3 respond to that [inaudible] but this particular 
4 [inaudible] southern Oregon [inaudible]. You know, 
5 there's a large [inaudible]. 
6 UNIDENTIFIED SPEAKER: [inaudible 
7 sentence]. [inaudible] or Oregon State's website and 
8 what [inaudible] said [inaudible]. [Inaudible 
9 sentence]. [Inaudible] she said, "l\n almost done." 

10 She reiterated by saying [inaudible] she reiterated by 
11 saying [inaudible]. And so it set up a public 
12 dynamic where it was [inaudible]. She followed up by 
13 saying, "I got [inaudible] worked very hard on it." 
14 UNIDENTIFIED SPEAKER: [inaudible] 
15 online or [inaudible] copy. 
16 MARKREEVE: Thankyou. Next, 
17 we11 hear from Brent Foster. 
18 BRENT FOSTER: Good afternoon, 
19 Chair Reeves, and members of the commission. I 
20 appreciate the opportunity to speak with you today. 
21 I think that [inaudible] my personal frustrations, but 
22 [inaudible] frustration to the broader environmental 
23 community. I've been working with DEQ - I want to 
24 start out by saying that I really want to emphasize 
25 there are [inaudible] people of high caliber with high 
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moral ethics, and a real dedication to doing the 1 
right thing. So [inaudible] see as [inaudible] crisis 2 
of policy. Time and time again where there is a 3 
questions and DEQ has to decide which side of the 4 
questions they're going to come down on the side 5 
[inaudible] water quality or air quality, or on the 6 
side of industrial [inaudible] not on the side of 7 
water quality, not on the side of what I consider to 8 
be the public interest. And that's [inaudible] it no 9 
longer makes sense for me to sit down with DEQ in a 10 
collaborative working group, such as Lori was 11 
describing, because [inaudible] don~ have the 12 
resources. I cannot sit on five, or six, or seven 13 
different committees because I have 20 other thing to 14 
do. There are only a few of us who have the 15 
ability to work with department workers and time and 16 
time again [inaudible] whether it's the storm water 17 
control group. In my opinion [inaudible] so for me 18 
to sit there and deal with them and try to get what 19 
we ask for, in terms of [inaudible] and what was 20 
committed here by the former environmental quality 21 
director, was essentially a map [inaudible] let us 22 
know if there are toxic [inaudible], which there are, 23 
[inaudible] discharger has them, where are they? What 24 
is being discharged into them? And how much? Those 25 
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are three simple questions. Where are they? How 1 
much is being discharged into them? And what is 2 
discharged into them? And those are three questions 3 
DEQ cannot answer for you. They are allowing the 4 
discharge of toxic levels of toxic [inaudible] like 5 
mercury, like cyanide, like [inaudible] all on down 6 
the line. [inaudible] toxic concentrations. Not 7 
concentrations that I say are toxic. These are 8 
concentrations that exceed the state's own [inaudible] 9 
standards. At the very least, the state should know 10 
where. This is not rocket scientist [inaudible]. 11 
When every NPDS pennit gets submitted it comes along 12 
with a form. It's concentrations of at least one 13 
sample required by [inaudible]. It will tell you how 14 
much led, [inaudible] sample [inaudible] because these 15 
[inaudible] does not require monitoring [inaudible] 16 
even when they know the properties [inaudible]. 17 
[inaudible] frustration, which as led me to, I think, 18 
my current [inaudible]. I hope that this committee 19 
will help. We look to you frankly because we're out 20 
of [inaudible]. We ask, for an example, that when 21 
you 're allowing that discharger to discharge 22 
[inaudible] over the state water quality standard, 23 
into the Willamette River [inaudible], into a river 24 
that's already got so much mercu1y in it [inaudible 25 
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rest of sentence]. [inaudible] determine how much 
mercury they're putting in? The answer, no, we're 
not going to require that. That's clearly what 
[inaudible] no cost to you to process that data. 
They can just leave it in their folder, except DEQ 
said, "No, we're not going to require it. 11 Is it a 
big burden on industry? Heck, no. You know, 
[inaudible] more data [inaudible] well, unfortunate 
[inaudible] events. We agree with [inaudible] and for 
$30 to $50 and a few hundred dollars you could get 
data on a lot of that [inaudible]. [inaudible] real 
problem. The second big issue and it's gonna come up 
for you so I wanted to address it indirectly is DEQ's 
recent announcement, as of Wednesday, that they are 
going to radically begin the water quality 
[inaudible]. Okay? It's important [inaudible] only a 
few pages. Unfortunately, you11 have to forgive the 
typos in this, but really this is fresh off the 
presses this morning. [Inaudible] what I've just 
prepared for you is a little summary of it. Go 
online, you can see the standard. In short, what 
they're proposing to do is add a mixing zone, for the 
first time, into the water clarity standards. Our 
water clarity standard right now says, "No more than 
a 1 Oo/o increase compared to natural background. 11 And 
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that's at the point - unless there's a mixing zone, 
that's at the point where the pollution meets the 
water. What DEQ has done now over our objection and 
[inaudible] Northwest [inaudible] Paper Association 
[inaudible] can~ be true. Northwest [inaudible] 
Paper could not have paid to rewrite the very 
standard which they identified as one of their major 
problems. Yes, they did. They signed a contract 
with DEQ and it's in the record, I1l give you a 
records number, for $120,000. Now, certainly I'm not 
gonna say that DEQ didn\ exercise any [inaudible], 
but it's clear Northwest [inaudible] Paper [inaudible] 
current standard [inaudible]. They paid DEQ a big 
contract for $120,000, now the standard's been 
radically [inaudible]. When I actually calculated 
just in a test phase how much weaker it would be, I 
reached the incredible conclusion that actually -
whereas if you were discharging into a current stream 
would skip [inaudible] I NTU's [inaudible] water 
clarity turbidity. 1 NTU - today [inaudible] 
discharge would make that stream I.I NTU's [inaudible] 
increase. Under the new standard, if that stream 
[inaudible] 200 foot [inaudible] say, the Willamette 
or the Columbia, just assuming [inaudible] 1 NTU. 
First off, [inaudible] 300 foot mixing [inaudible]. 
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DEQ said, nwe're not even gonna look at what's I 
happening under the first 300 feet of a [inaudible] 2 
discharge into the water [inaudible]. Never mind what 3 
fish are there. Never mind who fishes in it. Never 4 
mind who swims in it. Never mind anything that goes 5 
on in that 300 foot area, which is the generally 6 
philosophy behind [inaudible]. We're only going to be 7 
concerned about what's happening at the end of that 8 
300-foot [inaudible]. Well, even at the end of that 9 
300-foot park, under the current standard, you could 10 
go to 1.1 NfU's. Under the proposed standard, if II 
it's any-- [inaudible] river [inaudible] 0 or 33 12 
NTU, right off the bat you've got 5 NfU national 13 
increase. So instead of having 1.1 NTU, even at the 14 
outside of this big mixing [inaudible] you get 6 15 
NfU's, okay? That's a pretty significant increase - 16 
about 500% [inaudible]. So then consider what's - 17 
how does that 300 foot mixing zone play in? That's 18 
when you really get the amazing - just the magnitude 19 
of the [inaudible] DEQ is now proposing. Typically, 20 
when you're looking at mixing zones, the big question 21 
is pollution [inaudible]? How much pollution do you 22 
get [inaudible] hits the water through the outside of 23 
the mixing zone? Now, we can play with numbers, but 24 
rn tell you that a 50 to 1 pollution ratio for a 25 
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300 foot area or stream like the Willamette is I 
extremely [inaudible]. For blue [inaudible] it's more 2 
like 80 or 60. It's certainly above 50. If you 3 
assumed that [inaudible] 50 [inaudible] ratio, this 4 
proposed rule would mean that you could discharge 300 5 
NTU's down the pipe. 300 NTU's in the pipe. Now, 6 
this is 300 NTU at the pipe, and obviously that 7 
dilutes as you go down the stream. But when you 8 
consider that DEQ's own [inaudible] for this said that 9 
we could see real effects on trout and species like 10 
trout as low as 10 NTU. Do you realize that this 11 
isn't just a theory. It's not just a problem of a 12 
weakening in the standards that isn't gonna have an 13 
effect. It's something that's gonna have an effect 14 
on fish. Whether you eat fish, whether you simply 15 
like to know that there are fish there. [Inaudible] 16 
somebody like to look at a clear river. The picture 17 
that's on the front cover there is something that 18 
right now, under the current standard, would be 19 
totally illegal. It would violate the 1.1 NTU 20 
standard. Under the proposed standard, that would be 21 
perfectly legal because you wouldn t be looking at 22 
[inaudible] water. You'd have to go down 50, 100, 23 
probably about 300 feet [inaudible]. To me, this is 24 
symbolic of a [inaudible] a flawed perspective 25 
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[inaudible] why is the standard being [inaudible] 
pollutant. Hard to look at [inaudible] Willamette or 
the Columbia or any other river and think that the 
rivers are too clear right now, or that we have room 
to make them dirtier. With that, I would invite you -
I wanted to let you understand - certainly the 
articles that were in the Historian and I can tell 
you from - because I was at that [inaudible] hearing 
when Ally Shrader did explain very clearly and 
explicitly that they were very close to finishing this 
out And at that time I did not think that she 
was. And I think that there's a very simple course 
of action. We know that [inaudible] let alone 
[inaudible] DEQ representative [inaudible]. It's 
serious. We can move on from it. But if you- we 
will forward you the transcript where the testimony's 
very clear [inaudible]. You can listen to it and 
[inaudible] it. I think the proper course of action 
is for either the director or DEQ [inaudible]. I 
apologize to the senate environment conunittee 
[inaudible]. I think though, just to put it in 
context, this is not a dollar issue. Okay? They 
want to [inaudible] this as a dollar issue. Right 
now, Oregon DEQ has a proposal by a private 
contractor to prepare. What we said as a reasonable 
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base [inaudible] let's just start with the major 
entities on the Columbia and Willamette. That's only 
about 20 of them. And I dont know the precise 
numbers but [inaudible] GIS [inaudible] and do all the 
[inaudible] assessment on the $15,000. Now, $15,000 
is not a small amount of money, except that DEQ just 
received a $75,000 grant [inaudible]. This money 
could be used to support this less than $15,000 
study, and you would have made progress. And this is 
what we said during our meetings to DEQ [inaudible] 
me to be so frustrated. You don t need to do it 
all now. Just make some progress. We don\ want to 
sit down and [inaudible] some negotiation [inaudible] 
polluting industry [inaudible] run up around the clock 
for a month. This is the information [inaudible] 
public. I'm gonna wrap it up [inaudible] questions 
that you may have. I appreciate your time. END: 
TAPE6, SIDE A FROM 183 TO END START: 
TAPE 7, SIDE B FROM 0 TO END OF TAPE 

UNIDENTIFIED SPEAKER: -- our 
relationship [inaudible] for the work that they do, 
but I do think now [inaudible] great time. Hopefully 
for the commission to exercise some due authority and 
hopefully encourage and realize that this [inaudible] 
and we're certainly going to do our best to work on 
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those issues as well. But I think that - there's a 
real opportunity for these views to change its focus 
and [inaudible] proposed water [inaudible]. 

MARK REEVE: Questions? I had a 
couple for them. One is these proposed rules on 
turbidity. I take it - it seems like they just came 
out a couple days ago of proposed - was there a 
rules advisory committee involved in this? 

UNIDENTIFIED SPEAKER: There was 
not a rules advisory committee. There were several 
meetings. We [inaudible] several incarnations of this 
over the last few years and from the very start we 
said [inaudible]. Yet it's the first time ifs ever 
been done in Oregon. We've just come through with 
this breezing session where most people think that 
water quality is [inaudible] pipe. Most people just 
learned [inaudible] standard [inaudible] without limit. 
[Inaudible] and there is not standard [inaudible]. 
So, we just [inaudible] doing the water quality when 
we're already doing the water clarity) and we're 
already doing the [inaudible] backwards. Creating 
zones in an unregulated pollutions. And it's not 
allowed [inaudible] it is not - anywhere [inaudible]. 
They contract [inaudible] they are less acknowledged 
than [inaudible] regulations [inaudible] water. 
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[Inaudible] statute which said we want to end all 
water pollution by 1985 [inaudible], okay? But if 
anyone ever tells us I'm too radical I would say, 
"Well, look at the [inaudible] white guys in 1972 
that say we had to end all water pollution by 1985." 
I'm just saying that you should [inaudible] 
concentration [inaudible]. 

UNIDENTIFIED SPEAKER: Okay, so 
these - this proposal is out there for public comment 
at this point. And when is the schedule for when it 
would potentially come to the commission? 

UNIDENTIFIED SPEAKER: [inaudible] 
hearing set for November 29th. I think that public 
comment hearings [inaudible]. 

MARK REEVE: Well, I'm not - I 
don l care about exact dates, but roughly December -
timeframe? 

UNIDENTIFIED SPEAKER: I think that 
it would probably go back to DEQ, and probably be 
later than December before it comes to [inaudible]. 

MARK REEVE: Okay, thank you. 
Next we11 bear from Jay Christian Lanam (Phonetic). 
Welcome. 

JAY CHRISTIAN LANAM: Thank you 
very much for [inaudible] and allowing this public 
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forum. [Inaudible] my name's Dr. Jay Christian Lanam. 
I'm a psycho biologist. One of my specialties is the 
effect [inaudible] on the brain and the nervous 
system. But actually I'm here today as a resident of 
Lincoln County. I have a home about seven miles down 
river on the - I believe [inaudible] Oregon City. We 
have some problems that I'd like to make you aware 
of. First of all, the [inaudible] in Lincoln County 
are quite disproportionate. We have - out of the 36 
counties in Oregon Lincoln County is third in the 
overa11 cancer death rate. It's seventh in the 
overall rate of cancer. It's number one in the 
[inaudible] of deaths from malignant brain cancer, 
first in death rate from malignant melanoma. Second 
in incidents of cervical cancer and so on down the 
line. Out of nine kinds of cancer only one does not 
list Lincoln County in the top ten, in terms of 
mortality. According to the World Health 
Organization, 80% of all cancers are environmentally 
[inaudible] influenced. And [inaudible] Samuel 
[inaudible] in Chicago [inaudible] 95%. When we look 
at the top [inaudible] states in the area as being 
[inaudible] Lincoln County is right among this 10% 
[inaudible] of all the counties in the United States 
for it. Air releases a recognized [inaudible]. We 
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are, at this point, we only have one industry that's 
putting out large amounts of pollution and this is 
the [inaudible] Mill. It is the only time 
[inaudible] industry in Lincoln County. Actually they 
are putting out about 15 million pounds of [inaudible] 
into the air per year. And right now there are no 
[inaudible] up for renewal in the next five years. I 
wanted to come here to speak to you today because at 
this point it's not absolutely [inaudible] on this. 
[Inaudible] have a water quality permit that was up 
for renewal, which has already essentially been 
approved. [Inaudible] citizens concern and outrage 
basica11y [inaudible] new comment period that has been 
reopened. And [inaudible] taking place shortly. Just 
a little bit about this particular mill; there is no 
independent monitoring other than by contractors that 
[inaudible]. They do their own monitoring. There's 
only one site to directly [inaudible] quality. Most 
of the pennit is based on modeling data for air 
quality, other than direct measurement. We think the 
conditions need to actually be measured on the ground. 
The things that are being measured - the one side is 
on the hill. And this is an area [inaudible] fog, 
and in fact our weather conditions are a little bit 
like Los Angeles) because we have the cool, coastal 
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air coming in contact with air from the warmer I 
interior and that sometimes [inaudible] in a blanket 2 
[inaudible] toxins there. So not only do we think 3 
they need to be measured on the ground, we think they 4 
need to be measured in the valley where there is a 5 
lot of these smog- generating conditions. Second, 6 
there are no real direct studies of health [inaudible] 7 
statistics of the cancer registry, things of this 8 
sort, but nobody has done any studies related to the 9 
health of people in various distances that they live 10 
from the mill. We know that the chemicals in the II 
air result in combinations that are often quite 12 
different from what's actually release. These are not 13 
always in the standards. The health effects, of 14 
course, are not predictable either and people will 15 
often say, "Well, it's very difficult to prove what 16 
causes cancer, 11 cuz there are multiple conditions. But 17 
when we have these kinds of statistics it certainly 18 
makes it suspect and we think that there certainly 19 
needs to be some kind of precaution exercised here. 20 
Actually, the Georgia Pacific Corporation is second in 21 
the top I 00 air polluters in the United States. This 22 
is a local example of a corporate giant and it's 23 
actually [inaudible]. I guess that's obvious 24 
[inaudible] industry. It's not necessary that they be 25 
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this high. Weyerhaeuser, which is actually the number 1 
one sized paper and [inaudible] timber company in the 2 
world is fifteenth in their toxic conditions in the 3 
air. So there's a lot that can be done. I wanted 4 
to take just an example of one thing. One of the 5 
pennitted pollutants in demand; we know that lead is 6 
a health risk at all sorts oflevels, but it's not 7 
just the direct health risk of lead itself, but 8 
actually any heavy metal will compromise the blood 9 
[inaudible] and allow other chemicals into the brain 10 
that shouldn t be there. I was just hearing about 11 
fish mercury, of course this is also a coastal area 12 
where there's quite a bit offish consumption. And 13 
if you're considering whether to look at state's 14 
levels of these or local conditions, I would say that 15 
it's very important to look at local conditions. How 16 
does the fish consumption and what's going into the 17 
water interact [inaudible] our bodies with what the 18 
air in fact does? We want this planet to modernize 19 
its pollution controls. We [inaudible] before they 20 
continue to operate. WE want direct monitoring of 21 
the air quality and we want direct health studies, 22 
not [inaudible] across the county. We are learning 23 
all the time more about how toxins- reducing 24 
[inaudible] cause autism, attention deficit, 25 
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hyperactivity disorder, and asthma. Some things are 
simply too precious to lose, our health and the 
health of our children are definitely something that 
falls in this category. Thank you very much. 

MARK REEVE: Thank you. Thanks 
very much. Next well hear from Gretta [inaudible]. 

GRETTA: [inaudible]. First, I'd 
like to leave this [inaudible]. l\n a [inaudible 
sentences]. [Inaudible] cancer every night and day by 
my pollution. My [inaudible sentences]. [Inaudible]. 
There are many homes on this lane [inaudible]. My 
main mission [inaudible] cancer [inaudible] some form. 
[Inaudible sentence]. [Inaudible] number of patients 
[inaudible]. I've lived in my home for 27 years. 
I'm deeply disturbed by what I can see [inaudible] 
ongoing attempts to conceal and downplay the toxic 
pollutants coming from the [inaudible] mill. Please 
do not allow an increase of air po11ution [inaudible]. 
Too many people are all ready dying. Let's all work 
together to fight [inaudible] a way for the mill and 
the community to coexist [inaudible] new technology 
exists to solve the problem [inaudible]. Let's look at 
greatly reducing, not increasing the toxins 
[inaudible]. [Inaudible] and for myself, it's not 
okay that I and many others wake up at 3 a.m. 
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[inaudible]. [Inaudible sentences]. I wouldn\have 
moved here ifl'd known [inaudible]. [Inaudible 
sentences]. [Inaudible] technology [inaudible] 
especially [inaudible]. [inaudible sentences]. And 
as for the corporation of the United States 
[inaudible] and our air and water [inaudible]. And 
lastly, it is our [inaudible] right to [inaudible]. 
Thank you very much. 

MARK.REEVE: Thankyou. Lastly, 
well hear from Brett Dandin [inaudible]. I'm not 
sure if! got your last name correct, Brett. 
Welcome. 

BRETT: Okay, [inaudible] my name 
is Brett [inaudible] and I'm here to talk to you 
today about the proposed [inaudible] standards 
[inaudible]. I will be briefcuz [inaudible] went 
over some of the details. I got a couple of emails 
yesterday telling me about the standard [inaudible] I 
didn l want to read it. This - going through these 
[inaudible] isn l always the most exciting thing to 
do. But as I - it's only three pages so I've 
provided it for you and I want to go over just a 
few of the - what I consider the most radical 
changes. 

UNIDENTIFIED SPEAKER: Do vou have 
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1 another copy? 
2 BRETT: I do, but - l realize 
3 [inaudible] draft rule of getting this out to the 
4 commission in its early stages. I hope [inaudible] 
5 comments will be effective. On the cover, briefly is 
6 a chart that is not [inaudible] specific or not any 
7 specific water body or even any specific [inaudible] 
8 fish. It's just roughly showing [inaudible] turbidity 
9 and time, on the x axis, showing the effects on fish. 

I 0 And I show you these to make a point that certain 
11 spikes in turbidity- certain spikes in murky water, 
12 cloudy water, perhaps after a rain storm, [inaudible] 
13 have a while to deal with that. Long-term spikes 
14 [inaudible] long-term changes in the water clarity 
15 have a much more profound effect on fish. So if we 
16 look at - on the y-axis, say, this is expediential, 
17 but between the ten and 100, say, 50 NTU's, which is 
18 a unit for turbidity. For a couple of hours it may 
19 not effect fish tremendously. When you move into the 
20 [inaudible] that's why Jin looking at reduced 
21 [inaudible] oflong-term [inaudible]. The reason I 
22 show that chart is that some of the proposed 
23 standards have allowed monthly increases in turbidity 
24 at the same rate that current turbidity standards 
25 allow for an hour, not even for an hour but for a 
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1 second, which I11 get to in a minute. So, I11 
2 just briefly talk about this mle. lfyoull turn to 
3 the second page, which is at the bottom of this 
4 [inaudible] Page 27 of Section- or [inaudible] 41 of 
5 the rules. It's - it's the redline version - the 
6 red is an addition to the rule, and on the right is 
7 where the lead is [inaudible] that big long paragraph. 
8 That's the whole standard of - Jin not gonna vent to 
9 much about DEQ, because I've only spent about three 

I 0 years looking at these rules. So I don\ have the 
11 buildup as perhaps some of the earlier people have in 
12 experience. And I hope that during my career of 
13 looking at these rules that I11 never have to get to 
14 that point. But [inaudible] red line [inaudible] so 
15 I was looking at these rules and [inaudible] show DEQ 
16 did provide the changes in the rule [inaudible] 
17 comparing these rules side by side. [Inaudible] red 
18 line [inaudible] so the deleted portion says, "No more 
19 than 10% increase [inaudible] turbidity." [Inaudible] 
20 where it comes out at a pipe. Basically, the old 
21 rule says, "Whatever is [inaudible] discharge cannot 
22 be more than l 0% greater cloudy [inaudible] than 
23 [inaudible] the natural background level [inaudible]." 
24 That's [inaudible] ifyoull turn to the next page, 
25 labeled Page 28 here. The third line down says, 
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"Maximum turbidity" -
2 UNIDENTIFIED SPEAKER: I have a 
3 question. [Inaudible] pmtion [inaudible] it says, 
4 1'However limited duration activities necessary 
5 [inaudible] to emergency which would accommodate 
6 [inaudible] turbidity and cause [inaudible]." It 
7 talks about natural [inaudible sentences]. 
8 
9 

10 
11 

UNIDENTIFIED SPEAKER: Right, there 
are seven -

UNIDENTIFIED SPEAKER: Okay, good. 
So-

12 UNIDENTIFIED SPEAKER: -- there are 
13 [inaudible] emergencies [inaudible]. Jin talking about 
14 in a normal day-to-day operation [inaudible]. 
15 UNIDENTIFIED SPEAKER: [inaudible] I 
16 understood you to say that the red line was what was 
17 still needed, and yet on to the right there's this 
18 [inaudible] they don\ seem to be related. So, are 
19 you saying the red line is the new? 
20 UNIDENTIFIED SPEAKER: No, !in 
21 sorry I wasn\ clear. The red line in the text is 
22 the added part of the rule. And the deleted -
23 UNIDENTIFIED SPEAKER: The new 
24 part? The red line is the new? 
25 UNIDENTIFIED SPEAKER: -- right, 

the red text. 
2 
3 

UNIDENTIFIED SPEAKER: Right. 
UNIDENTIFIED SPEAKER: And the 

4 deleted is off in a small box [inaudible]-
5 UNIDENTIFIED SPEAKER: Right. 
6 Okay. 
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7 UNIDENTIFIED SPEAKER: -- okay. So 
8 we're working from the old rule of 10% increase at 
9 the pipe - 10% increase over the background level is 

10 the natural [inaudible] level. Going on to the 
11 second page, or Page 28 where the third - the first 
12 subsection says, "To [inaudible] turbidity criteria for 
13 waters of the state. A; maximum turbidity. The 
14 background turbidity is 33 NTU's or less [inaudible] 5 
15 NTU's above background. 11 So we've gone from a 
16 percent to an actual numeric value. And say if the 
17 - if the - if the maximum - or if it was at 33 
18 NTUs - if it was that murky, than 10% of that is 
19 3.3 increase. So that [inaudible] verus 5 NTU's, 
20 which isn\ that big ofa difference, but if the 
21 background is 1 NTU -- that's how murky the water is, 
22 then the standard allows five in addition to that and 
23 that becomes - the new standard become 6 NTU's, which 
24 is a 600% increase over the background level. If you 
25 follow the DEQ [inaudible] 0.1 NTU's [inaudible] data 
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1 to show, so that's the default. If that was the 
2 case, the stream had 0.1 NTU, the increase [inaudible] 
3 6 would be a 6,000% increase. So these have 
4 tremendous, potential impacts to water clarity of 
5 Oregon. Moving on to monthly average for turbidity 
6 in subsection 2B, about a third of the way down the 
7 page and under 2B [inaudible] B, says, 11Where 
8 background turbidity is greater than 30 NTU's, monthly 
9 average turbidity must not exceed 10% of the 

10 background.n What is that 10% covering in? 
11 [Inaudible] time the old standard being it can\ be 
12 10% [inaudible] the new rule saying it can\ - the 
13 standard 10% for a month. And moving on to Page 29, 
14 second to the last page. So if these increases that 
15 I'm talking about - and Brad mentioned this, but I'm 
16 going to reiterate it. They occur outside of the 
17 [inaudible] rule. So - and in the case of the 
18 Willamette, which is greater than 200 feet wide, is 
19 600% or 6,000% increase that I'm talking about would 
20 only be measured outside 300 [inaudible] in the pipe. 
2I So if this is the pipe, the microphone stand, 
22 [inaudible] into the rule all the way 300 feet down 
23 stream, there's no measurements, there's no 
24 requirements, there's no regulation. It could be 
25 anything. It could be [inaudible]. [Inaudible] only 
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1 measured outside of the safety zone [inaudible]. And 
2 last, on Page 29, subsection F, about a third of the 
3 way down the page. It says, "The department may 
4 establish criteria for limited duration [inaudible] 
5 more stringent than the criteria. 11 So this is giving 
6 the department the authority- giving DEQ the 
7 opportunity to make it more stringent in certain 
8 situations. But again, it says, 11It may. 11 There's 
9 no legal requirement for DEQ to do so. So it may 

10 or may not in these situations. There's not 
11 mandatory requirement to protect the water clarity in 
12 public waterways, waters that are already water body 
13 limited, which are the [inaudible] stream of public 
14 drinking water intake. There may be other drinking 
15 water rules, but as far as this rule for the water 
16 quality standards, a stream of red [inaudible] 
17 spawning areas, there's no legal requirements for DEQ 
18 to protect those areas in between. That's all I 
19 have. 
20 MARK REEVE: Okay. Thank you. I 
21 think that concludes - well, I guess nobody in the 
22 audience [inaudible] up. They don l have their slip. 
23 I think that concludes the public forum. I'd like to 
24 take a ve1y brief break before we take up our last -
25 UNIDENTIFIED SPEAKER: Before we do 
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I'd like to [inaudible]. 
MARK REEVE: Sure, go ahead. 
UNIDENTIFIED SPEAKER: [inaudible 

sentences]. [Inaudible] I don\ know the truth of 
them [inaudible]. [Inaudible] DEQand I -I'd like 

6 to explain that in several areas that bother me more 

2 
3 
4 
5 

7 than others. !fl understand [inaudible], is that 
8 
9 

correct? 
UNIDENTIFIED SPEAKER: I don\ know 

10 [inaudible]. 
11 UNIDENTIFIED SPEAKER: Oh, okay. 
12 Because if it was and given the issues we've raised, 
13 I wonder [inaudible] because [inaudible]. The second 
14 thing we've already talked about [inaudible] as far as 
15 the [inaudible] article about [inaudible] and what 
16 I'm going to say is not directed [inaudible] I would 
17 say the same thing. If the river papers funded a 
18 study like this [inaudible] I mean, at least I feel 
19 that way. When there is funding [inaudible] somebody, 
20 and so I'd like to [inaudible]. And then 
21 [inaudible]. 
22 UNIDENTIFIED SPEAKER: Do you have 
23 more issues? 
24 
25 

1 
2 
3 
4 
5 
6 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 

UNIDENTIFIED SPEAKER: No, I've 
just pointed out the specific ones. I mean, the 
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gentleman that just spoke on his study [inaudible] 
changes, and these [inaudible] effects [inaudible]. 

UNIDENTIFIED SPEAKER: That last 
one, the turbidity rule is out on public notice and 
is a rule that is in process of coming to you. So 
you will get - and you will [inaudible] as you 
recall, by Bob [inaudible]. So you will be -
continue to be involved in those discussions. 

UNIDENTIFIED SPEAKER: Okay, and I 
understand that that's a public process [inaudible]. 
[Inaudible] looking for is the [inaudible] rule change 
itself. 

UNIDENTIFIED SPEAKER: Okay. 
UNIDENTIFIED SPEAKER: [inaudible] 

first going back to the Georgia Pacific thing. This 
is a Title 5 permit. They have to be renewed every 
five years. It is in the process of public comment 
right now, so it hasn \ been issued. There has been 
a-

UNIDENTIFIED SPEAKER: It's a tad 
bit more complicated than that. It's a little more 
complicated than that. Actually, the waterside of the 
permit was issued. It went out for public comment, 
public comment was received, but there wasn t 
objection to the permit. And then the air permit was 
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out and public comment was received on that. And the 1 
department heard concerns raised about the water side 2 
of the perrnit during the air process. The department 3 
took a relatively unusual step of withdrawing the 4 
permit on reconsideration to -- the water permit, to 5 
take more testimony. Obviously, they consulted with 6 
Georgia Pacific and they didnt object, even though 7 
they might have, because they wanted to get a - the 8 
department wanted to get a full hearing on the water 9 
side. So theyre both out on public notice, but 10 
technically the water permit did issue, and thatl; why 11 
it's a little bit confusing. 12 

UNIDENTIFIED SPEAKER: [inaudible] 13 
DEQ did extend the public corrnnent on the air side - 14 

UNIDENTIFIED SPEAKER: Yes, as 15 
well. 16 

UNIDENTIFIED SPEAKER: [inaudible] 17 
significant comment [inaudible]. 18 

UNIDENTIFIED SPEAKER: Theres been 19 
tremendous effort, I think, to get as much public 20 
input as possible on that permit. And - 21 

UNIDENTIFIED SPEAKER: [inaudible 22 
sentence]. 23 

UNIDENTIFIED SPEAKER: Would you 24 
like - Im sure that the region has - working on the 25 
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pennit, has a lot of background information on the 1 
whole process. Would you like a little packet? 2 

UNIDENTIFIED SPEAKER: [inaudible] 3 
and if you have any side-by-side [inaudible] old or 4 
the new. I'd also like to know why [inaudible]. I 5 
think I know a little bit about [inaudible]. 6 

(Inaudible discussion) 7 
UNIDENTIFIED SPEAKER: On the 8 

turbidity one - well, there's two issues. One is 9 
there's more known about turbidity effects on fish, so 10 
there's been an improvement [inaudible]. The second 11 
one is trying to clear up this whole monitoring 12 
issue, because the fact of the matter is, the way the 13 
rule is written, this lOo/o increase, at low values of 14 
turbidity you can't measure. So Oregon has written 15 
into its law a rule that, you know, just - that 16 
really cannot be measured. So the department is 17 
trying to deal with that and get it to a point that 18 
we can actually [inaudible] these rules in the 19 
streams. Well, for example, if you got I NTU and 20 
you want to try to see if you now have 1.1, you 21 
can\ measure that with this new technology. So - 22 
and even at 2 you cant Even at 3 it's 23 
questionable. These low NTU units are basically 24 
really clear water. And so the idea is to move 25 
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toward the standards that you rea11y can know when 
someone violates it [inaudible] legally approach it. 
So thats what the departments trying to do. ItS 
not that they're trying to move back on these rules 
[inaudible]. 

UNIDENTIFIED SPEAKER: All right, 
commissioner Williamson's correct and 111 just respond 
[inaudible], in terms at why we looked at the 
turbidity standards was exactly that. We do, as you 
heard, in some other discussion about water quality 
toxins. We generally do a [inaudible] every three 
years to look at water quality standards that need to 
be looked at. The turbidity standard had not been 
looked at for a long time. And as commissioner 
Williamson said, the way it was written, quite 
frankly, is basically unimplementable (Phonetic) from a 
[inaudible]. And at the time, which I think was 
2002, when the subject came up of!ooking at the 
turbidity standards, which was a couple of water 
quality administrators ago. And I think you're 
beginning to understand why we go through water 
quality administrators every two years. The turbidity 
standard of the - department discussed how to go 
about it, given the resource constraints. At that 
time, .J think the administrator was Mike Luellen. 
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And we made - we do have authority given to us by 
the legislature, which is referred to as Receipts 
Authority, to enter into contractual arrangements to 
have some services paid for. It is an authority that 
we have. We genera11y use it only in permitting for 
someone [inaudible] special acceleration of a permit 
or a special study or something like that, they're 
allowed to [inaudible] department to do that. We 
experimented with that on this standard. I will not 
do it again. You don\ learn things unless you 
experiment and we have experimented and I think you're 
quite con·ecti Commission [inaudible], we are now in a 
box on the turbidity standard, because regardless of 
what we do, it's going to be considered to have been 
paid for Northwest [inaudible] Paper. And we need to 
deal with that as we go forward with the standard 
But that's the history and that's why we did that. 

UNIDENTIFIED SPEAKER: [inaudible] 
comment wasn't to say [inaudible] --

UNIDENTIFIED SPEAKER: Absolutely. 
No, I dont disagree at all. 

UNIDENTIFIED SPEAKER: --
[inaudible] and I don\ care which side [inaudible]. 

UNIDENTIFIED SPEAKER: I agree. 
UNIDENTIFIED SPEAKER: It's one 
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thing to have the pride [inaudible] do it's own study 1 
and bring it to our consideration [inaudible] or 2 
anybody else who does it [inaudible]. 3 

UNIDENTIFIED SPEAKER: No, I 4 
absolutely agree with you because the sad fact is, 5 
sort of, regardless of the outcome you paint the 6 
outcome. And we're not [inaudible] having to deal 7 
with that problem, even if the outcome is based on 8 
very, very good science. It's gonna be a challenge 9 
for us and for you to evaluate when a rule comes to 10 
you, you know, whether or not this [inaudible] work. 11 
And you should not [inaudible]. 12 

UNIDENTIFIED SPEAKER: But that is 13 
- it's a much broader issue than that. For example, 14 
coming down the pipe when this fish consumption study 15 
gets back, it's gonna get paid for by the EPA. The 16 
citizens of Oregon are probably not gonna pay for 17 
this study, EPA is gonna pay for it. And the BP A 18 
has already gone on record that they want a bigger 19 
number than they have. So is that gonna be a 20 
[inaudible] study? Well, a lot of people are gonna 21 
say, 11Yeah, that's a tainted study, because these guys 22 
have a vested interest already. 11 The fact of the 23 
matter is that people pay for a lot of things. And 24 
I know it doesn1t look we11 or whatever, but you 25 
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know, it's a bigger issue than just [inaudible] 1 
showing up and paying for this study. 2 

UNIDENTIFIED SPEAKER: [inaudible] 3 
public sector [inaudible] very aware of what the 4 
public [inaudible]. 5 

UNIDENTIFIED SPEAKER: I agree 6 
totally, but if we're not going to allow it form the 7 
[inaudible] paper industry than we'd better look at 8 
whether we're gonna accept the money from the EPA to 9 
do this fish consumption study. Cuz I can tell you 10 
they have a bias [inaudible]. And, at best, I think 11 
what you got to do is just lay that out in front 12 
and say, you know, I donl know. I think it's a 13 
bigger issue than [inaudible] and I think turbidity is 14 
a - turbidity is a tough one cuz we took it on. 15 
Turbidity as a measure is - its'what we call a 16 
[inaudible], okay? The measure of something that's 17 
not very well defined, okay? And so the impacts are 18 
pretty fuzzy. I mean, I think the diagram on the 19 
front sort of shows that. You look at the impacts; 20 
they're not very well defined. So, if you re looking 21 
at something like zinc [inaudible], okay? You can 22 
define a [inaudible] a precise curve of what the 23 
impact is in zinc in certain concentration on a 24 
certain kind of [inaudible]. You canl do that with 25 
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turbidity, cuz there's a lot of different [inaudible]. 
Not only that, but there's a huge background of 
different turbidities in Oregon streams and there's a 
huge difference in turbidity over time. So, given 
all that, there's a lot of noise in this system. 
And there always will be turbidity. There's a lot of 
noise. 111 - it's just a - inherently in turbidity 
there is this problem of trying to provide standards 
that are meaningful but not to [inaudible]. Than we 
get [inaudible] whole controversy about [inaudible] and 
that's like a whole philosophical [inaudible] between 
the people who are trying to [inaudible] stream and 
the people who have to discharge into stream. And 
were that interfacing [inaudible] and one of the 
methodologies people have come up to try to make that 
system work is mixing zones. There's a lot of 
controversy on a mixing zone. And so if you 're gonna 
try to solve the turbidity problem and mixing zones 
all at once then it's like you sort of [inaudible]. 
And I can understand the frustration on peoples side 
to try to protect wildlife and streams, and I also 
understand the frustration on the people who are 
[inaudible] and the frustration by the regulators to 
try to make this all work. And you just about 
[inaudible]. 
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UNIDENTIFIED SPEAKER: Well, one 
comment - just to kind of [inaudible] all of you 
about why this is so difficult to water [inaudible] 
and you know, we get our share of air issues as 
well. [Inaudible] as we heard today, there is this 
fundamental difference between the way the clean air 
act comes from the [inaudible] water act [inaudible]. 
And the way the clean air act functions; the federal 
government, [inaudible] EPA, basically sets the 
criteria and the standards in very [inaudible] detail. 
And so there's not much [inaudible] of interpretation 
[inaudible] state adopt the federal rule by reference. 
[Inaudible] and water on the other hand, they 
basically give that authority all to the states to 
figure it out. And then they have to approve 
whatever the state does. So, in water, you're 
continually in the debate about whatever standard it 
might be because the federal government [inaudible]. 

UNIDENTIFIED SPEAKER: [inaudible] 
interest to me to look at the clean air act. 
[Inaudible] priority will come from [inaudible] models 
[inaudible]. I don l hear anybody challenging that 
whole process [inaudible]. But water we do. I mean, 
it's a big philosophical debate and Jin not sure 
[inaudible]. 
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1 UNIDENTIFIED SPEAKER: There wonl 
2 be [inaudible]. 
3 UNIDENTIFIED SPEAKER: Can I ask 
4 one - maybe I didn't understand this correctly, but I 
5 was trying to [inaudible] got lost. But do I 
6 understand you to say that the values we need are 
7 low. We don't have the tools to be able to check 
8 that, so that the lab values that we get don't go 
9 low enough to get to the level that we need for 

I 0 clean water or less turbid water or what? 
11 UNIDENTIFIED SPEAKER: May I 
12 respond to this? Mary Abrams is our lab 
13 administrator and I don't know whether that was 
14 something that Commission Laman had said he wanted to 
15 respond, but [inaudible]. 
16 UNIDENTIFIED SPEAKER: Chairman 
17 [inaudible] and [inaudible] comment [inaudible] 
18 extremely difficult to measure up [inaudible] from the 
19 laboratory [inaudible]. It's very difficult when you 
20 get down to clean wateri to measure [inaudible]. The 
21 added difficulty [inaudible] which is [inaudible] you 
22 have a pretty strong effect on turbidity [inaudible] 
23 also difficult. [Inaudible] historically has been one 
24 of the n1ost difficult [inaudible] there is to measure. 
25 [Inaudible] something that makes sense from a 
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1 measurement standpoint and regulate it. We've had a 
2 very difficult time in that we [inaudible]. You 
3 know? And if you have a really clear stream 
4 [inaudible] 1to1.1 [inaudible]. 
5 UNIDENTIFIED SPEAKER: So, I mean, 
6 you wanted to make an analogy, it's like giving a 
7 speech, okay? We donl have a law that you're 
8 speeding to go 10% over the [inaudible] because in a 
9 25 mile an hour zone a police man can't tell whether 

10 you're going 27. So, what do police do? Well, I 
11 think they use like the 10-mile rule. That's what 
12 they do, okay? And what we're doing here is we're 
13 putting in the 5 mile an hour rule. That's what 
14 we're doing, okay? And if somebody dumps more than 5 
15 in there we can measure it. We're for sure. We 
16 can measure 5 no matter where it is on the scale and 
17 we're gonna [inaudible] if them if it's greater than 
18 5. That's what Baumgartner basically told us, right? 
19 That's why they chose 5. 
20 END: TAPE 7, SIDEB FROM OTO END OF TAPE 
21 START: TAPE 8, SIDE B FROM 0 THRU 94 
22 UNIDENTIFIED SPEAKER: I don\ know 
23 whether that's the way to do it or not, I donl 
24 know, but that's where they're trying to go. 
25 UNIDENTIFIED SPEAKER: And also 
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1 related to that [inaudible] given the [inaudible] that 
2 you have now. And this is sort of a growth 
3 [inaudible] but it's also been [inaudible] go from 0 
4 to [inaudible] and an ability to do some [inaudible] 
5 because we can 'I: even do it now, given the standards 
6 of the past. It's not worth it. 
7 UNIDENTIFIED SPEAKER: [inaudible] 
8 so that - if I can - Iln just trying to understand 
9 it. So this gives us the ability to whack 

10 (Phonetic), whereas the other one gave us barometers 
11 but we couldn \ whack. 
12 UNIDENTIFIED SPEAKER: Yeah, it was 
13 very difficult. It was very difficult. The other 
14 thing that we 11 do that I think that they're hoping 
15 that we will do, we know what stream we really don\ 
16 want [inaudible]. So we can [inaudible] and we know 
17 that it won\ have a ve1y big impact there. We can 
18 increase the monitoring, cuz that's like going to a 
19 school zone and speeding tickets. It's really 
20 important. You're not required [inaudible] 1-5. And 
21 the I-5 in our world is like the Columbia, okay. 
22 And, you know, because we know we don\ [inaudible] 
23 in the Columbia [inaudible] a lot of things. So 
24 that's - I think that's where we're trying to go with 
25 turbidity because of just the nature of turbidity 
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impact [inaudible]. 
UNIDENTIFIED SPEAKER: [inaudible] 

if you will. The other problem with turbidity is 
that it really is associated with some of the other 
issues that we discovered with water [inaudible] 
talking about. [Inaudible] around the water portion 
of water, they tend to travel around the [inaudible] 
portion of water. And so we do feel as [inaudible] 
important to get [inaudible] and we've had trouble 
[inaudible] in doing that in the past with our 
[inaudible] very much struggle with the [inaudible]. 

UNIDENTIFIED SPEAKER: [inaudible] 
combination [inaudible]? 

UNIDENTIFIED SPEAKER: I apologize 
[inaudible]. 

UNIDENTIFIED SPEAKER: Suspended. 
UNIDENTIFIED SPEAKER: Like 

18 suspended in the water quality. 
19 UNIDENTIFIED SPEAKER: Okay, I was 
20 
21 
22 
23 
24 
25 

thinking you were talking about -
UNIDENTIFIED SPEAKER: [inaudible 

sentence]. 
UNIDENTIFlED SPEAKER: Thanks. Oh, 

another comment? 
UNIDENTIFIED SPEAKER: I iust have 
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one brief comment. I was taking notes here and it 
just occurred to me that [inaudible] all Stephanie is 
saying [inaudible] lesson about a receipt, what did 
you call them? 

UNIDENTIFIED SPEAKER: It's called 
receipts authority. 

UNIDENTIFIED SPEAKER: Receipts 
authority, okay. On the one had we have a very 
strong recommendation that we require polluters to do 
their own monitoring, and yet for somehow - which is 
going to be a cost item for them, which were relying 
on them to make [inaudible] reports, etcetera, 
etcetera. Yet somehow the idea that they - that an 
industry as a whole would give money to an agency to 
- for an agency to do their own research, which is 
what I understand happened, is that what happened? 

UNIDENTIFIED SPEAKER: That's 
correct. 

UNIDENTIFIED SPEAKER: Okay, all 
right. So, what's so bad about that? I mean, I 
can see if, you know, on the one hand we're relying 
on the industry to sell to the [inaudible] well, and 
this is the suggested tactic. Why aren t we making 
the industry give money to DEQ so DEQ can monitor. 
I mean, those seem to me like inconsistent reports by 
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inconsistently approaches by critics. So I personally 
think that if you re - so long as the body, which is 
doing the testing is neutral, there's nothing wrong in 
asking or accepting money from the industry to get 
more data on it. So maybe the lesson we learn is 
that we contract out to a third party or we - you 
know, I dont know. I wouldnt necessarily give up 
on that approach. 

UNIDENTIFIED SPEAKER: Thank you. 
(Inaudible discussion) 
UNIDENTIFIED SPEAKER: !know 

public is at least as smart as I am. 
UNIDENTIFIED SPEAKER: I totally 

agree with that and ever day we take drugs. And I 
can tell you the testing of those drugs was done by 
an industry, they paid for it. There was a third 
part involved that actually did the testing, but they 
paid for it. Okay? We trust that process 
[inaudible]. It seems like to me that we gotta be 
able to trust this process here. That this agency 
can do research and do tests, okay, and it's not 
gonna be [inaudible]. We gotta have that trust, and 
we cant give up on that trust. 

UNIDENTIFIED SPEAKER: Okay. 
UNIDENTIFIED SPEAKER: Thank you. 
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UNIDENTIFIED SPEAKER: Good. 
[Inaudible] we have -

UNIDENTIFIED SPEAKER: We have 
another agenda item. 

UNIDENTIFIED SPEAKER: -- we have 
an agenda item, but were gonna take a short break. 
Were just taking a five-minute break and well 
reconvene in five minutes. 

UNIDENTIFIED SPEAKER: Thank you. 
END: TAPE 8, SIDE B FROM 0 TO 94. 
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1 START: TAPE 1 - SIDE A FROM 51 THRU 484 

2 MARK REEVE: Now we have Item B, 

3 an informational item concerning Oregon solutions. 

4 And we'll welcome Pete Falk and Greg Wolf. 

5 UNIDENTIFIED SPEAKER: Thank you 

6 Mr. Chair and we're - we've been trying to schedule 

7 this [inaudible] for a long time. The Oregon 

8 Solutions is, if you will, and these folks will talk 

9 about this - this sort of the next iteration, which 

10 was what was started by Governor Kitzhaber as 

11 community solution, which involved the state agencies 

12 and local government partners, which has now become 

13 the governor's economic revitalization teams. And 

14 then Oregon Solutions sort of takes that one step 

15 further, so we actually have private sector 

16 partnerships as well on various projects around 

17 Oregon. And DEQ, primarily Pete, but others as well, 

18 has been an active participant and supporter of these 

19 projects. And so we've been wanting to have Greg and 

20 Pete come talk to you about it for quite a while. 

21 So I look forward to hearing from them. 

22 MARK REEVE: Thanks, welcome. 

23 PETE FALK: Thank you. Thanks for 

24 having us today. My name is Pete Falk [inaudible] 

25 In our staff report [inaudible] . [Inaudible] from our 
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1 air quality program [inaudible] . 

2 GREG WOLF: Thanks, Pete. We've 

3 definitely [inaudible] well, we were very [inaudible] 

4 talk about the program. The national [inaudible] is 

5 a nation partnership [inaudible] . [Inaudible 

6 sentences] . [Inaudible] and it's co-chaired by Dough 

7 [inaudible] Kitzhaber and [inaudible]. We're currently 

8 working with [inaudible] services [inaudible] . And I 

9 just want to [inaudible] [Inaudible sentences] I 

10 also want to thank [inaudible] for giving us 

11 [inaudible] . I would say that one of the reasons 

12 that we've had such success as [inaudible] federal 

13 agency is because of the Oregon [inaudible] project. 

14 

15 

[Inaudible sentences] . [Inaudible] through a couple 

of these lines. [inaudible] Ted Kulongoski. This is 

16 one of the programs that actually [inaudible] to 

17 governor - governor - Govenor Kulongoski. [Inaudible] 

18 I don't think there was any negative votes in either 

19 the house or the senate. [Inaudible] and since the 

20 work we are doing is collaborative [inaudible] work. 

21 The next is the community government system and this 

22 is really the system [inaudible] identify [inaudible] 

23 Second is the [inaudible] address [inaudible] . And 

24 then we focus [inaudible] . [Inaudible sentences] . 

25 Then the last step is just signing the declaration of 
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1 operations and each team member signs that 

2 [inaudible] . [Inaudible sentences] . And in some of 

3 our projects [inaudible]. So [inaudible] the value of 

4 the [inaudible] in your packet. And, like I said, 

5 it's chaired by the Governor Kulongoski. Then we 

6 have [inaudible] Oregon [inaudible] JOI and 

7 [inaudible] . [Inaudible] and then we have 

8 representative of county government, city government, 

9 state government [inaudible] . And then representative 

10 [inaudible] And the reason we have that strength 

11 [inaudible] help us get access to the network of 

12 resources that are in the Oregon [inaudible] . 

13 [Inaudible sentence] . 

14 UNIDENTIFIED SPEAKER: Thank you, 

15 Greg. Just real quickly, putting it in a business 

16 form, this is kind of the process we're look at 

17 [inaudible]. The last thing that Greg was [inaudible] 

18 screen there 

19 MARK REEVE: I'm sorry to interrupt 

20 you for just a second - we were hoping that - can 

21 somebody help move the slide just a little - or the 

22 screen just a little bit for Judy. 

23 

24 

25 

JUDY: That's good. That's good. 

GREG WOLF: Sorry about that. 

UNIDENTIFIED SPEAKER: Thanks. 
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1 UNIDENTIFIED SPEAKER: [inaudible] 

2 DEQ [inaudible] . 

3 (Inaudible discussion) 

4 PETE FALK: But really the 

5 [inaudible] government involved in [inaudible] 

6 [Inaudible sentences] . [Inaudible] resources that 

7 [inaudible] or access the [inaudible] . We do also 

8 now [inaudible] and a timeline [inaudible] some 

9 similar examples [inaudible]. Obviously, [inaudible 

10 sentences]. The other projects [inaudible sentences] 

11 [inaudible] types of projects [inaudible] environmental 

12 [inaudible] [Inaudible sentences] . 

13 MARK REEVE: Pete, can I just 

14 interrupt you there for a second and ask you whether 

15 the solution - some of the solution [inaudible] 

16 projects are turned into long-term projects, or 

17 long-term commitments. It just seems like some are 

18 fairly discrete projects, like the [inaudible] but 

19 this, you know, restoration and maintenance can go on 

20 for a long time? 

21 

22 

23 

24 

PETE FALK: Right. I think 

[inaudible] project [inaudible]. [Inaudible 

sentences] . [Inaudible] parks and recreations 

department [inaudible] . I think the Oregon 

25 [inaudible] project into [inaudible]. 
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UNIDENTIFIED SPEAKER: Okay. 

UNIDENTIFIED SPEAKER: [Inaudible 
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3 sentences] 

4 

5 

UNIDENTIFIED SPEAKER: Okay. 

UNIDENTIFIED SPEAKER: I don't 

6 think [inaudible] air quality [inaudible] . On a 

7 lighter note, [inaudible] a little bit about 

8 [inaudible] . [Inaudible sentences] . 

9 UNIDENTIFIED SPEAKER: Thanks. 

10 KEVIN DOWN: Good morning. My 

11 name is Kevin Down. I work in the air quality 

12 program with DEQ, and I've been working for the east 

13 several years on projects to reduce omissions from 

14 lethal [inaudible] . Primarily as a public health 

15 measure to reduce risks from cancer, but there's other 

16 [inaudible] warning methods. And occasionally, we'll 

17 [inaudible] properties like this where we can 

18 [inaudible] as well. We get [inaudible] all the way 

19 around, except that on some these projects, like this 

20 one in particular, we're just allowing [inaudible] 

21 truck stops [inaudible] something that people recognize 

22 [inaudible] industry for a long time as being 

23 something that's worth doing that's more like 

24 [inaudible] phenomemon or [inaudible] . And so within 

25 the Oregon Solution process [inaudible] very positive 
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1 result about doing it in Oregon. Effective - well, 

2 when we started this was actually the largest rollout 

3 of [inaudible] in the country. And there's been 

4 other projects that [inaudible] since then are much 

5 bigger. But when Pete came to us it was kind of 

6 almost like [inaudible] chasing a [inaudible] away. 

7 He's always out looking for good projects to 

8 [inaudible] the Oregon Solutions principles to. And I 

9 was fairly skeptical. I mean, it sounded like -

10 well, this is kind of an [inaudible] advisory 

11 committee process [inaudible] dominant [inaudible] I 

12 wasn't really sure what the value [inaudible] would be 

13 for doing Oregon Solutions on this. But we went 

14 ahead and did it anyway. And so we got a 

15 [inaudible] together [inaudible] and we brought 

16 [inaudible] the trucking industry as well as the truck 

17 stop operator and others with interest in this. 

18 [inaudible] we were having [inaudible] as a result of 

19 that [inaudible] ourselves all educated and oriented 

20 [inaudible] Oregon Solutions. And then providentially, 

21 EPA ran [inaudible] available that we were to convince 

22 the Oregon State University School of Engineering to 

23 apply for our [inaudible] and then also to engage 

24 climate [inaudible] and bring in their [inaudible] and 

25 kind of combining that with products from the 
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1 Department of Energy [inaudible] . [Inaudible] we were 

2 able to get a financing package that - at this point, 

3 we were planning [inaudible] 400 trucking spaces along 

4 I-5. And the second company that produces this 

5 technology initially had been interested then left the 

6 [inaudible] lottery somewhere else [inaudible]. Now, 

7 they've decided to come back to Oregon, and we're 

8 going to be looking to see what we can do to bring 

9 them in so we can have basically almost one-third of 

10 the trucking spaces [inaudible] . And the result of 

11 which, we'll end up saving the trucking industry about 

12 - over 1 million dollars a year and reduce fuel costs 

13 plus [inaudible] almost 6 million dollars a year, in 

14 terms of reduce environmental public health benefits. 

15 [Inaudible] reduce [inaudible] from [inaudible] And 

16 let me just tell you a story that's kind of 

17 [inaudible] but I see as the value of the Oregon 

18 Solutions process. That - we've been working on this 

19 for several months, and actually I was working with 

20 Jim Anderson, who's the owner of [inaudible] truck 

21 stop in Coberg, Oregon. And this truck stop as the 

22 dubious distinction of being the [inaudible] for state 

23 law to prohibit car idling [inaudible] , because the 

24 truck stop is just [inaudible] Coberg, and citizens 

25 were complaining about [inaudible] truck stop. 
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1 [Inaudible] when I first approached him he was very 

2 well [inaudible] and was concerned about reducing the 

3 impacts, but basically get a number of excellent 

4 business reasons why it didn't make sense for him to 

5 do this. [Inaudible] in the middle night, especially 

6 on a rainy night. The [inaudible] doing. They're 

7 going to [inaudible] . They went bankrupt on them 

8 [inaudible] parking lot [inaudible] spaces. He's 

9 already got people coming into his facility right now 

10 [inaudible] . All that [inaudible] he comes through 

11 the process, the Oregon Solutions process, [inaudible] 

12 sign the agreement [inaudible] talked about. 

13 [Inaudible sentences] . [Inaudible] get access to the 

14 Oregon [inaudible] close of 5:00 p.m. on a Wednesday 

15 at 11:00 a.m. on that Wednesday they get a call from 

16 Jim, "Kevin, I've been thinking about this. I need 

17 

18 

to get something together. I need to get a proposal 

[inaudible] II So we were able to pull it off and 

19 [inaudible] we are going to be putting in 50 posts at 

20 his facility. And so I think that the reason that 

21 he was able to get to that point was really because 

22 of the collaborative [inaudible] of the Oregon 

23 Solutions process. That we were able to get him 

24 I mean, we still had all those barriers. We didn't 

25 resolve any of those barriers [inaudible] take that 
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1 job. And I think that we were able to do that was 

2 through the Oregon Solutions process. 

3 UNIDENTIFIED SPEAKER: [inaudible] 

4 fuel. It may end up [inaudible] issues better than 

5 the Oregon Solutions. But my question is, can you 

6 monitor? Or how well do you monitor, because you're 

7 talking about the truck stops and the parking spaces. 

8 And mine is a very informal observation, but going up 

9 and down I-5 a lot, a lot of the trucks are just 

10 doing the common, every day idling they've always 

11 done, cuz you can watch [inaudible] I mean, so you 

12 monitor if the - if the [inaudible] is being used, 

13 reserve reduction, and so forth. 

14 KEVIN DOWN: Your first point is 

15 well on point. When I started this project 

16 [inaudible] gallon. Basically, the hookup charge was 

17 about $1.00 an hour. And they brought about a gallon 

18 [inaudible] , so at that point it was like [inaudible] 

19 Now, [inaudible] excited about hooking up. But not 

20 only that, within the industry itself, and by that I 

21 mean within the trucking industry, has always been -

22 my characterization frankly, is that [inaudible] 

23 familiar with [inaudible]. That's the way we did it 

24 and that's [inaudible] do it if they [inaudible]. But 

25 we're seeing kind of changes of that. And actually 
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1 in the [inaudible] of that we had - about a year ago 

2 [inaudible] truck stop, we had lot of couples that 

3 have their big tractor trailer [inaudible] their name 

4 on the side, and parked right at the entry of 

5 [inaudible] And we had the [inaudible] there, and 

6 [inaudible] there. And one of the truckers came ur 

7 to us as we're all [inaudible] there [inaudiblP;, ''I'm 

8 really disappointed because I see this [in~~dible] 

9 here and I [inaudible]." And [inaudible] find out 

10 it's only a demo. And sort of along those lines 

11 too, there was another story about a trucker that had 

12 hooked up to the system and it makes it quieter in 

13 the truck. You're actually less prone to [inaudible] 

14 show people sleeping better. So it's actually some 

15 personal benefit outside of the fuel cost that once 

16 people get into it they're gonna start signing up for 

17 more of it. This one guy approached one of the 

18 representatives of these companies and said, "You 

19 know, I used to work for a company that had an 

20 agreement with you about your systems, and now I'm 

21 working for another company and I don't like it. Can 

22 you tell me which companies have signed agreements 

23 with you cuz I'm gonna go work for them." And so 

24 that's going to change. And then the other part of 

25 your question was about monitoring. Each of the 
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1 systems, both the idle [inaudible] short [inaudible] 

2 system allow for record keeping so we can keep track 

3 of the hours of utilization at each one of the hookup 

4 facilities. And in fact, one of the interesting 

5 things about the Oregon Process is that in many other 

6 parts of the country where - where public funding as 

7 been provided for support of these insulations it's 

8 been, "Here's the money and we hope it works and 

9 we'll see you later.'' The climate trust doesn't give 

10 money away. What they do is they buy C02 reductions. 

11 So you have to sign a contract with them to guarantee 

12 that you're going to reduce, in this case, 110,000 

13 pounds of C02. And if you don't, well, [inaudible] 

14 get it from somewhere. So monitoring [inaudible] 

15 vendors in Oregon is going to be a very critical 

16 component of the whole process [inaudible] trust 

17 duration [inaudible]. 

18 JUDGE HOGAN: So, [inaudible] along 

19 that line, there is a study planned in Oregon State 

20 to actually go out and survey these truckers who are 

21 actually using [inaudible] willingness to participate, 

22 did they enjoy it, all that sort of stuff. I know 

23 that [inaudible]. So anyway --

24 UNIDENTIFIED SPEAKER: So would 

25 this study be made public? You know, a lot of the 
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1 university studies [inaudible] person [inaudible] 

2 decipher among themselves. 

3 KEVIN DOWN: No, it will be made 

4 public and it will be distributed [inaudible] Jim, so 

5 yeah. So there is a plan to go out there and 

6 [inaudible] . 

UNIDENTIFIED SPEAKER: Studies 7 

8 [inaudible sentences] Another project that [inaudible 

9 sentences] 

UNIDENTIFIED SPEAKER: [inaudible] 10 

11 get involved in the accident [inaudible]. [Inaudible] 

12 participate in the [inaudible] more and more 

13 [inaudible] . The other guy [inaudible] so as a -

14 it's really kind of a [inaudible] for further 

15 [inaudible] . 

16 UNIDENTIFIED SPEAKER: Lastly, we'll 

17 try to do [inaudible sentences]. 

18 UNIDENTIFIED SPEAKER: [inaudible] 

19 see any [inaudible]? 

20 UNIDENTIFIED SPEAKER: [inaudible 

21 sentences] 

22 (Inaudible discussion) 

23 UNIDENTIFIED SPEAKER: North Bend. 

24 UNIDENTIFIED SPEAKER: Oh, North 

25 Bend. I thought you said, Bend. 
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comments. Thanks very much. It sounds like you've 

all been very involved in helping. It's very 

beneficial to the state. I know Kevin, you know 

5 we've worked for a number of years on your project. 

6 END: TAPE 1, SIDE A FROM 51 THRU 484 

7 START: TAPE 6, SIDE A FROM 183 TO END OF TAPE 

8 MARK REEVE: Were there any final 

9 questions for [inaudible]? 

10 (Inaudible discussion) 

11 

12 

MARK REEVE: Okay, well, now we'll 

move to Agenda Item H and the public forum. I'll 

13 remind members of the public that this is the time to 

14 address the commission on any matter that is not on 

15 our regular agenda, and all we ask is that you fill 

16 out a sheet saying that you'd like to talk to us and 

17 give it to our assistant Kat. And then we'll take 

18 you - well, basically, in the order signed up. I'll 

19 be happy to listen to anything you'd like to address 

20 with us. I'll start with Kathryn Benada. Welcome. 

21 KATHRYN BENADA: Chair Reeves, 

22 members of the Environmental Quality Commission, for 

23 the record I'm Kathryn Benada, the governmental 

24 affairs manager in the Northwest [inaudible] Paper 

25 association. But [inaudible] association that 
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1 represents the interest of the [inaudible] paper 

2 industry in Oregon, Washington, and Idaho on 

3 environmental and energy issues. [Inaudible] someone 

4 who you knew I wanted to speak to you today about 

5 some of the things that NWPTA, as we call it 

6 [inaudible], does and is involved in my personal 

7 actions that I do on behalf of the members of 

8 Northwest Portland Paper. And [inaudible] items of 

9 interest that we're currently working on are supposed 

10 to be further involved in the future. And the NWPTA 

11 represents nine mills that are [inaudible] and are 

12 paper mills. That can be integrated facilities, bulk 

13 making facilities, newsprint [inaudible] facilities in 

14 the state. We've been doing this since the 1940's. 

15 We were formed to actually help the [inaudible] 

16 Willamette River work on cleaning up the river during 

17 the era of the 40's, back when we didn't have primary 

18 and secondary treatment. We did things differently 

19 then. We did things we wouldn't dream of doing now. 

20 But we've changed and the world has changed with us. 

21 We are organized of committees and task forces that 

22 address issues [inaudible] side of our association, 

23 including technical issues, governmental affairs 

24 issues, communications issues, [inaudible] lawyer 

25 [inaudible] commissioners, and board of trustees that 
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1 manages the fiduciary affairs of our association. 

2 Personally my work for the association for the last 

3 decade, I did governmental affairs work in Salem 

4 during the legislature but I also sent out a lot of 

5 DEQ advisory committees, including issues of air, 

6 hazardous waste and water. Recently some of the work 

7 that I participated in has been the Blue Ribbon 

8 Committee, and [inaudible] of working down in Salem to 

9 help pass [inaudible] 45 working on the Willamette 

10 River [inaudible] council, working on also triennial 

11 review. And as a member of a policy advisory 

12 committee on triennial review, we started meeting in 

13 December of 1999 [inaudible] 2003, and I participated 

14 in every one of those meetings except one, and 

15 represented our views. On that particular issue the 

16 association has always [inaudible] as 17.5 grand per 

17 day fish consumption level for the human health 

18 [inaudible] water quality standards. We supported 

19 that during the process and continue to support that 

20 now. We understand that that has been controversial 

21 after [inaudible] by yourself [inaudible] EPA. We 

22 understand the commitment has been made to review that 

23 in 2008. In the time period between now and 2008 

24 and 2008 onward, we would ask that we be considered a 

25 stakeholder in the conversations to work on that 
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1 issue, as it does have a very big topic of interest 

2 for us, because the water quality standards do affect 

3 the work we do, because they are put into our water 

4 quality [inaudible] permit. But we remain very 

5 interested in that and we will perhaps come back to 

6 talk to you about that in the future and bring you 

7 third party work that we might contract [inaudible] 

8 doing this process. But we would like to be involved 

9 absolutely all aspects of that as we go forwards. 

10 The second type of things we do is we listen to 

11 concerns and the industry across the states. Because 

12 we are a large industrial manufacturer, we are one of 

13 the state's larges manufacturing industrial sectors. 

14 We do have an environmental footprint. There are 

15 concerns with that. And for [inaudible] one of the 

16 things I did on my Tuesday night was I went over to 

17 Toledo to the Newport area and listened to a public 

18 hearing about concerns in the community, about the 

19 re-issuance of the air and water comment in Toledo. 

20 And when I do something like that, I take [inaudible] 

21 notes here in my notebook, take it back and report it 

22 to the rest of the companies. I kind of work as 

23 an information conduit to make sure that we all 

24 understand the concern in the community around us. 

25 Another issue that we've been strongly involved in is 
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1 the mixing zone issue, and people's concerns with the 

2 mixing zone issue. And we will continue to work on 

3 that as the path goes forward, both from the 

4 regulatory arena and the legislative arena. Working 

5 to find solutions that will be a benefit it everyone. 

6 That kind of summarizes the type of things we do, and 

7 [inaudible] sitting out in the audience as we go 

8 through working on these types of things. But we 

9 always try to bring science and data to the table, 

10 and that's one of the strengths of our association is 

11 the ability to bring that to the table to help sound 

12 and reasonable decisions when they are - when you're 

13 looking at policy aspects. And the [inaudible] about 

14 the environmental issues that face us in the 

15 regulatory arenas at some point and help to make 

16 policy decision based on what they do have. 

17 [Inaudible] but one thing that we do is help collect 

18 them [inaudible] research scientists [inaudible] 

19 engineers [inaudible] . We definitely run our 

20 facilities based on science through engineering 

21 [inaudible]. Thank you for you time today. 

22 MARK REEVE: Any questions? 

23 Kathyrn, before you go I have one questions for you 

24 that came up just in thinking about the 2008 review. 

25 And that is, [inaudible] the NWPTA - would they 
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1 likely be supportive of an effort to have the fish 

2 consumption rate looked at regionally instead of just 

3 state by state? Would you Try to - would you want 

4 to involved Washington and Idaho and EPA? 

5 KATHRYN BENADA: Chair Reeve, 

6 members of the commission, we haven't actually thought 

7 about that. We [inaudible] regional process to 

8 fulfill [inaudible] chemical water quality standard 

9 [inaudible]. We haven't had further internal 

10 discussion upon that, but I - I could offer this 

11 added information. If you're looking at a state, and 

12 a state has diverse populations of [inaudible] 

13 populations, and people who have different concerns it 

14 might be best to look at a state level rather than -

15 to be able to address [inaudible] concerns that reside 

16 there because of [inaudible] places. One thing during 

17 the triennial review process when we address this 

18 issue and we were trying to struggle with what to do 

19 is we [inaudible] with Judge Haggerty's decision on 

20 the lawsuit on the temperature water quality standard, 

21 because of where and when - knowing when and where 

22 different native species were consumed was a problem. 

23 And we felt [inaudible] by that in the [inaudible] 

24 UNIDENTIFIED SPEAKER: Okay. One 

25 of the things that came up when we looked at the 
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1 fish consumption rate issue was if you start to look 

2 - or try to look at rates for a particular geographic 

3 areas, many of the controversial or ones that have 

4 generated the most interest so far includes 

5 [inaudible] . One of our concerns [inaudible] whether 

6 kind of one standard on one side of the river and a 

7 different standard on the other side of the river. 

8 And I imagine that that would be of concern to the 

9 NWPTA as well. 

10 UNIDENTIFIED SPEAKER: Chair Reeves, 

11 Members of the commission, those issues are of 

12 interest to us, but the most conservative [inaudible] 

13 standard [inaudible] water quality [inaudible] 

14 UNIDENTIFIED SPEAKER: And Mr. 

15 Chair, just a point of clarification, assuming EPA 

16 approves your standards by the end of January, then 

17 Oregon - correct me if I'm wrong [inaudible], will 

18 [inaudible] . 

19 MARK REEVE: Right. Thanks. Our 

20 next [inaudible] is Mark Riscodall. Welcome. 

21 MARK RISCODALL: [inaudible] Mark 

22 Riscodall and I'm the Executive Director at Northwest 

23 [inaudible] based at Lewis and Clark Law School here 

24 in Portland. I appreciate this opportunity to testify 

25 and I want to touch briefly in the limited time that 
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1 I have available two important issues. First, I made 

2 copies for you of a scaling editorial from daily 

3 historians early this week [inaudible]. The title is, 

4 "A dark day at Oregon DEQ" I'd argue that, "Oregon 

5 [inaudible] for going above and beyond national 

6 standards is showing signs of serious decline and 

7 [inaudible] called to action for DEQ. The governor 

8 and the state legislature can do better at protecting 

9 Oregon's water quality.'' I hope this editorial 

10 reflects [inaudible] statewide that when it comes to 

11 environmental protection this government is failing 

12 Oregonians [inaudible] . No more are these failures 

13 more apparent than [inaudible] than Oregon DEQ 

14 [inaudible] [Inaudible] really great people 

15 [inaudible] right place, working diligently to ensure 

16 that DEQ's policies are consistent with basic 

17 scientific and legal [inaudible]. But when push comes 

18 to shove, science and law tend to take a back seat 

19 [inaudible] . This is simply not the Oregon way or 

20 using effective [inaudible]. To cohort [inaudible] 

21 have reached a critical juncture. Many of [inaudible] 

22 considerable time, energy, and effort in building 

23 relationships with agency managers, such [inaudible] 

24 Shrader, hoping against those. That by diligently 

25 commenting on agency [inaudible] and· rules and 
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1 collaboratively elevating our concerns to agency 

2 management when those orders and rules [inaudible] 

3 departments, this agency will do the right thing. 

4 would step up and adhere to its [inaudible] and be 

5 a leader and protecting the quality of Oregon 

6 environment. I can't begin to tell you how 

7 frustrating it is to see the agency talk about 

8 [inaudible] law and its own rules, in blatant 

9 disregard of the expense of the environment. 

I 

10 [Inaudible] example [inaudible] dollar and [inaudible] 

11 agency resources. Last year any [inaudible] agreed to 

12 settle a lawsuit [inaudible] large [inaudible] river. 

13 [inaudible sentences] . [Inaudible] to follow the 

14 [inaudible] revision of the [inaudible] and other 

15 protective industrial [inaudible] permits. Although, 

16 the initial [inaudible] by the industry [inaudible] 

17 permit [inaudible] unnecessarily lengthy. [Inaudible] 

18 spirit of compromise, we [inaudible]. Well after the 

19 agreement was signed by both sides we were contacted 

20 by the agency and again had the courtesy to extend 

21 that [inaudible] until your December [inaudible] 

22 Unfortunately, the agency is no where near 

23 [inaudible]. [inaudible] formally notify the agency 

24 that it has reached a settlement agreement [inaudible] 

25 river. The failure of the agency to fulfill 
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1 pre-existing legal obligations [inaudible] further 

2 legal liability are a waste of time, energy, and 

3 resources, etcetera. With respect to the air program, 

4 which [inaudible) work for years [inaudible] community, 

5 but [inaudible] . I also wish to relate to you the 

6 dynamic of public hearings on the [inaudible] . 

7 [inaudible] company the go ahead to give construction 

8 on a new [inaudible] manufacturing [inaudible] DEQ 

9 misinformed the public concerning the [inaudible] of 

10 the ozone [inaudible] greenhouse staffs, a company 

11 [inaudible] , and has stepped past the reviews to 

12 require the companies to submit and make publicly 

13 available a mission state [inaudible] even though the 

14 [inaudible] requires the commission to see it. The 

15 result; company [inaudible) proprietary date, 

16 proprietary [inaudible] , no omission controls were 

17 required, no omissions testing, monitoring or reporting 

18 was required, and no one will ever know how much 

19 [inaudible] manufacturers will be released from this 

20 plant to the environment. Companies have already made 

21 [inaudible] throughout the year [inaudible] Oregon DEQ 

22 [inaudible]. Although agency has worked for early 

23 misjudgment in permit process by holding additional 

24 public meetings and engaging in outreach with the 

25 local neighborhood, it's been clear to everyone who 
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1 has watched the process [inaudible] that it was simply 

2 [inaudible] formality. The agency [inaudible] the 

3 audacity to develop [inaudible] for early public 

4 hearings [inaudible] [inaudible] because the company 

5 might hear something from the public that [inaudible] 

6 implement voluntarily. And two, simply because the 

7 agency was required to do so by its [inaudible] 

8 rules. Concerns that [inaudible] public process 

9 forums as well as those of us who do it over, and 

10 over, and over again, you have [inaudible] walked away 

11 from the process [inaudible] formality [inaudible] 

12 This must change. There's a crisis of leadership 

13 within Oregon DEQ. It's time to move beyond the deer 

14 and the headlights [inaudible] back and see his 

15 [inaudible] road. Both [inaudible] have been told by 

16 departing managers [inaudible] agency in order to 

17 ensure [inaudible]. Although we certainly [inaudible] 

18 to keep doing so, both state and potentially federal 

19 court there's got to be a better way. Both 

20 [inaudible] agency and [inaudible] capacity, skills, 

21 and the magic to play a [inaudible] reform process. 

22 Thanks for your time. 

23 

24 

25 

MARK REEVE: Thank you. Questions? 

UNIDENTIFIED SPEAKER: Mark, right? 

MARK RISCODALL: Yeah. 

NaeGeLI 
RePORTinG 
CORPORATION 

800.528.3335 
www.NaegeliReporting.com 

503.227.7123 FAX 

Portland, OR Seattle, WA Spokane, WA Coeur d'Alene, ID 
503.227.1544 206.622.3376 509.838.6000 208.667.1163 

Com1 Heporllug Thia! Prescurnllou Vidcoconforenclug 



Meeting October 21, 2005 
25 

1 UNIDENTIFIED SPEAKER: Could you 

2 furnish me a copy of your remarks [inaudible]? And 

3 also [inaudible] can you tell me - I was just looking 

4 at this article in the Daily Historian and it talks 

5 here about [inaudible] Senator Ringo asking about, you 

6 know, [inaudible] mapping of the [inaudible] and 

7 whoever testified that they were almost done, and then 

8 last month saying [inaudible] . [Inaudible sentence] 

9 UNIDENTIFIED SPEAKER: Commissioner 

10 [inaudible], there is more to the story and if Lori's 

11 still here, Lori [inaudible] our administrator I think 

12 could come to the table and give us an [inaudible] 

13 UNIDENTIFIED SPEAKER: [inaudible] 

14 about [inaudible] . 

15 UNIDENTIFIED SPEAKER: Right. No, 

16 I appreciate that. And as you may or may not know, 

17 this was a follow on to a similar article that was 

18 in Willamette Reader. 

19 UNIDENTIFIED SPEAKER: Lori, do you 

20 want to -

21 UNIDENTIFIED SPEAKER: [inaudible] 

22 couple words [inaudible] -

23 

24 like to -

25 

UNIDENTIFIED SPEAKER: Yeah, I'd 

UNIDENTIFIED SPEAKER: I'd also 
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1 like to comment [inaudible] . 

2 (Inaudible discussion) 

3 UNIDENTIFIED SPEAKER: [inaudible] 

4 and I'm [inaudible] article [inaudible]. Just a 

5 little bit of background that might [inaudible] The 

6 mixing zones are something that are allowed by 

7 [inaudible] and the way [inaudible] analysis that make 

8 sure they're not [inaudible]. There was a legislation 

9 used in the 2005 session that would have banned them, 

10 phased them out. And there were several [inaudible]. 

11 It unfortunately became very [inaudible] . I was not 

12 present at the hearing when this discussion took 

13 place. I have [inaudible] find out exactly what was 

14 said [inaudible] view that so you [inaudible] . My 
. 

15 understanding it was [inaudible] started. I also know 

16 that it's a very complicated questions [inaudible] two 

17 meetings with environmental organization [inaudible]. 

18 At the last meeting we talked about the [inaudible] 

19 to do that [inaudible] accurately. Because one of 

20 the things that we want to make sure [inaudible] do 

21 something is facts with, you know, facts [inaudible] 

22 And so we discussed briefly [inaudible] that there are 

23 some organizations that [inaudible] information. And 

24 my thought, which I did offer to [inaudible], was to 

25 try and get together [inaudible] and [inaudible] talk 
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1 about this issue and make sure we're getting good 

2 data [inaudible] concerns, figure out what might be 

3 possible [inaudible] . My ideal would be [inaudible] 

4 collaborative approach to doing this [inaudible] 

5 

6 

7 

UNIDENTIFIED SPEAKER: I would like 

to make a comment. [inaudible] community for 

[inaudible] that one paragraph alone. It does talk 

8 about [inaudible] so I would [inaudible] that someone 

9 do listen to the tape and see what was said 

10 [inaudible] . [inaudible sentence] . 

11 UNIDENTIFIED SPEAKER: Well, 

12 commissioner Urballau, one you can state on that point 

13 is I mentioned this dialogue started with an article 

14 in Willamette Week and then was picked up by the 

15 Daily Historian and they wrote an editorial. And we 

16 will be responding. There's always the questions and 

17 let me just say, kind of equivocally, that I do not 

18 agree with what was in the Willamette Week article, 

19 or with what was stated in the Daily Historian, and I 

20 do not believe it is accurate. With that said, we 

21 always shave - when we - whether they're positive or 

22 negative commentary, about what the department does we 

23 have to weight whether or not we're going to respond. 

24 And sometimes we do and sometimes we don't. And so 

25 we're discussing that right now and how we do in fact 
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1 get what we [inaudible] accurate [inaudible] . 

2 UNIDENTIFIED SPEAKER: [inaudible] 

3 respond to that [inaudible] but this particular 

4 [inaudible] southern Oregon [inaudible]. You know, 

5 there's a large [inaudible]. 

6 UNIDENTIFIED SPEAKER: [inaudible 

7 sentence] . [inaudible] or Oregon State's website and 

8 what [inaudible] said [inaudible] . [Inaudible 

9 sentence] . [Inaudible] she said, ''I'm almost done. 11 

10 She reiterated by saying [inaudible] she reiterated by 

11 saying [inaudible] . And so it set up a public 

12 dynamic where it was [inaudible] . She followed up by 

13 saying, 11 I got [inaudible] worked very hard on it. 11 

14 UNIDENTIFIED SPEAKER: [inaudible] 

15 online or [inaudible] copy. 

16 MARK REEVE: Thank you. Next, 

17 we'll hear from Brent Foster. 

18 BRENT FOSTER: Good afternoon, 

19 Chair Reeves, and members of the commission. I 

20 appreciate the opportunity to speak with you today. 

21 I think that [inaudible] my personal frustrations, but 

22 [inaudible] frustration to the broader environmental 

23 community. I've been working with DEQ - I want to 

24 start out by saying that I really want to emphasize 

25 there are [inaudible] people of high caliber with high 
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1 moral ethics, and a real dedication to doing the 

2 right thing. So [inaudible] see as [inaudible] crisis 

3 of policy. Time and time again where there is a 

4 questions and DEQ has to decide which side of the 

5 questions they're going to come down on the side 

6 [inaudible] water quality or air quality, or on the 

7 side of industrial [inaudible] not on the side of 

8 water quality, not on the side of what I consider to 

9 be the public interest. And that's [inaudible] it no 

10 longer makes sense for me to sit down with DEQ in a 

11 collaborative working group, such as Lori was 

12 describing, because [inaudible] don't have the 

13 resources. I cannot sit on five, or six, or seven 

14 different committees because I have 20 other thing to 

15 do. There are only a few of us who have the 

16 ability to work with department workers and time and 

17 time again [inaudible] whether it's the storm water 

18 control group. In my opinion [inaudible] so for me 

19 to sit there and deal with them and try to get what 

20 we ask for, in terms of [inaudible] and what was 

21 committed here by the former environmental quality 

22 director, was essentially a map [inaudible] let us 

23 know if there are toxic [inaudible], which there are, 

24 [inaudible] discharger has them, where are they? What 

25 is being discharged into them? And how much? Those 
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1 are three simple questions. Where are they? How 

2 much is being discharged into them? And what is 

3 discharged into them? And those are three questions 

4 DEQ cannot answer for you. They are allowing the 

5 discharge of toxic levels of toxic [inaudible] like 

6 mercury, like cyanide, like [inaudible] all on down 

7 the line. [inaudible] toxic concentrations. Not 

8 concentrations that I say are toxic. These are 

9 concentrations that exceed the state's own [inaudible] 

10 standards. At the very least, the state should know 

11 where. This is not rocket scientist [inaudible] . 

12 When every NPDS permit gets submitted it comes along 

with a form. It's concentrations of at least one 13 

14 sample required by [inaudible] . It will tell you how 

15 much led, [inaudible] sample [inaudible] because these 

16 [inaudible] does not require monitoring [inaudible] 

17 even when they know the properties [inaudible]. 

18 [inaudible] frustration, which as led me to, I think, 

19 my current [inaudible] . I hope that this committee 

20 will help. We look to you frankly because we're out 

21 of [inaudible] . We ask, for an example, that when 

22 you're allowing that discharger to discharge 

23 [inaudible] over the state water quality standard, 

24 into the Willamette River [inaudible], into a river 

25 that's already got so much mercury in it [inaudible 
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1 rest of sentence] . [inaudible] determine how much 

2 mercury they're putting in? The answer, no, we're 

3 not going to require that. That's clearly what 

4 [inaudible] no cost to you to process that data. 

5 They can just leave it in their folder, except DEQ 

6 said, "No, we're not going to require it." Is it a 

7 big burden on industry? Heck, no. You know, 

8 [inaudible] more data [inaudible] well, unfortunate 

9 [inaudible] events. We agree with [inaudible] and for 

10 $30 to $50 and a few hundred dollars you could get 

11 data on a lot of that [inaudible] . [inaudible] real 

12 problem. The second big issue and it's gonna come up 

13 for you so I wanted to address it indirectly is DEQ's 

14 recent announcement, as of Wednesday, that they are 

15 going to radically begin the water quality 

16 [inaudible] Okay? It's important [inaudible] only a 

17 few pages. Unfortunately, you'll have to forgive the 

18 typos in this, but really this is fresh off the 

19 presses this morning. [Inaudible] what I've just 

20 prepared for you is a little summary of it. Go 

21 online, you can see the standard. In short, what 

22 they're proposing to do is add a mixing zone, for the 

23 first time, into the water clarity standards. Our 

24 water clarity standard right now says, "No more than 

25 a 10% increase compared to natural background." And 
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1 that's at the point - unless there's a mixing zone, 

2 that's at the point where the pollution meets the 

3 water. What DEQ has done now over our objection and 

4 [inaudible] Northwest [inaudible] Paper Association 

5 [inaudible] can't be true. Northwest [inaudible] 

6 Paper could not have paid to rewrite the very 

7 standard which they identified as one of their major 

8 problems. Yes, they did. They signed a contract 

9 with DEQ and it's in the record, I'll give you a 

10 records number, for $120,000. Now, certainly I'm not 

11 gonna say that DEQ didn't exercise any [inaudible], 

12 but it's clear Northwest [inaudible] Paper [inaudible] 

13 current standard [inaudible] . They paid DEQ a big 

14 contract for $120,000, now the standard's been 

15 radically [inaudible] . When I actually calculated 

16 just in a test phase how much weaker it would be, I 

17 reached the incredible conclusion that actually -

18 whereas if you were discharging into a current stream 

19 would skip [inaudible] 1 NTU's [inaudible] water 

20 clarity turbidity. 1 NTU - today [inaudible] 

21 discharge would make that stream 1.1 NTU's [inaudible] 

22 increase. Under the new standard, if that stream 

23 [inaudible] 200 foot [inaudible] say, the Willamette 

24 or the Columbia, just assuming [inaudible] 1 NTU. 

25 First off, [inaudible] 300 foot mixing [inaudible] 
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1 DEQ said, "We're not even gonna look at what's 

2 happening under the first 300 feet of a [inaudible] 

3 discharge into the water [inaudible] . Never mind what 

4 fish are there. Never mind who fishes in it. Never 

5 mind who swims in it. Never mind anything that goes 

6 on in that 300 foot area, which is the generally 

7 philosophy behind [inaudible]. We're only going to be 

8 concerned about what's happening at the end of that 

9 300-foot [inaudible]. Well, even at the end of that 

10 300-foot park, under the current standard, you could 

11 go to 1.1 NTU's. Under the proposed standard, if 

12 it's any -- [inaudible] river [inaudible] O or 33 

13 NTU, right off the bat you've got 5 NTU national 

14 increase. So instead of having 1.1 NTU, even at the 

15 outside of this big mixing [inaudible] you get 6 

16 NTU's, okay? That's a pretty significant increase -

17 about 500% [inaudible] . So then consider what's -

18 how does that 300 foot mixing zone play in? That's 

19 when you really get the amazing - just the magnitude 

20 of the [inaudible] DEQ is now proposing. Typically, 

21 when you're looking at mixing zones, the big question 

22 is pollution [inaudible]? How much pollution do you 

23 get [inaudible] hits the water through the outside of 

24 the mixing zone? Now, we can play with numbers, but 

25 I'll tell you that a 50 to 1 pollution ratio for a 
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1 300 foot area or stream like the Willamette is 

2 extremely [inaudible]. For blue [inaudible] it's more 

3 like 80 or 60. It's certainly above 50. If you 

4 assumed that [inaudible] 50 [inaudible] ratio, this 

5 proposed rule would mean that you could discharge 300 

6 NTU's down the pipe. 300 NTU's in the pipe. Now, 

7 this is 300 NTU at the pipe, and obviously that 

8 dilutes as you go down the stream. But when you 

9 consider that DEQ's own [inaudible] for this said that 

10 we could see real effects on trout and species like 

11 trout as low as 10 NTU. Do you realize that this 

12 isn't just a theory. It's not just a problem of a 

13 weakening in the standards that isn't gonna have an 

14 effect. It's something that's gonna have an effect 

15 on fish. Whether you eat fish, whether you simply 

16 like to know that there are fish there. [Inaudible] 

17 somebody like to look at a clear river. The picture 

18 that's on the front cover there is something that 

19 right now, under the current standard, would be 

20 totally illegal. It would violate the 1.1 NTU 

21 standard. Under the proposed standard, that would be 

22 perfectly legal because you wouldn't be looking at 

23 [inaudible] water. You'd have to go down 50, 100, 

24 probably about 300 feet [inaudible] . To me, this is 

25 symbolic of a [inaudible] a flawed perspective 
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1 [inaudible] why is the standard being [inaudible] 

2 pollutant. Hard to look at [inaudible] Willamette or 

3 the Columbia or any other river and think that the 

4 rivers are too clear right now, or that we have room 

5 to make them dirtier. With that, I would invite you -

6 I wanted to let you understand - certainly the 

7 articles that were in the Historian and I can tell 

8 you from - because I was at that [inaudible] hearing 

9 when Ally Shrader did explain very clearly and 

10 explicitly that they were very close to finishing this 

11 out. And at that time I did not think that she 

12 was. And I think that there's a very simple course 

13 of action. We know that [inaudible] let alone 

14 [inaudible] DEQ representative [inaudible] . It's 

15 serious. We can move on from it. But if you - we 

16 will forward you the transcript where the testimony's 

17 very clear [inaudible]. You can listen to it and 

18 [inaudible] it. I think the proper course of action 

19 is for either the director or DEQ [inaudible] . I 

20 apologize to the senate environment committee 

21 [inaudible] . I think though, just to put it in 

22 context, this is not a dollar issue. Okay? They 

23 want to [inaudible] this as a dollar issue. Right 

24 now, Oregon DEQ has a proposal by a private 

25 contractor to prepare. What we said as a reasonable 
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1 base [inaudible] let's just start with the major 

2 entities on the Columbia and Willamette. That's only 

3 about 20 of them. And I don't know the precise 

4 numbers but [inaudible] GIS [inaudible] and do all the 

5 [inaudible] assessment on the $15,000. Now, $15,000 

6 is not a small amount of money, except that DEQ just 

7 received a $75,000 grant [inaudible]. This money 

8 could be used to support this less than $15,000 

9 study, and you would have made progress. And this is 

10 what we said during our meetings to DEQ [inaudible] 

11 me to be so frustrated. You don't need to do it 

12 all now. Just make some progress. We don't want to 

13 sit down and [inaudible] some negotiation [inaudible] 

14 polluting industry [inaudible] run up around the clock 

15 for a month. This is the information [inaudible] 

16 public. I'm gonna wrap it up [inaudible] questions 

17 that you may have. I appreciate your time. END: 

18 TAPE 6, SIDE A FROM 183 TO END START: 

19 TAPE 7, SIDE B FROM 0 TO END OF TAPE 

20 UNIDENTIFIED SPEAKER: our 

21 relationship [inaudible] for the work that they do, 

22 but I do think now [inaudible] great time. Hopefully 

23 for the commission to exercise some due authority and 

24 hopefully encourage and realize that this [inaudible] 

25 and we're certainly going to do our best to work on 
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1 those issues as well. But I think that - there's a 

2 real opportunity for these views to change its focus 

3 and [inaudible] proposed water [inaudible] . 

4 MARK REEVE: Questions? I had a 

5 couple for them. One is these proposed rules on 

6 turbidity. I take it - it seems like they just came 

7 out a couple days ago of proposed - was there a 

8 rules advisory committee involved in this? 

9 UNIDENTIFIED SPEAKER: There was 

10 not a rules advisory committee. There were several 

11 meetings. We [inaudible] several incarnations of this 

12 over the last few years and from the very start we 

13 said [inaudible]. Yet it's the first time it's ever 

14 been done in Oregon. We've just come through with 

15 this breezing session where most people think that 

16 water quality is [inaudible] pipe. Most people just 

17 learned [inaudible] standard [inaudible] without limit. 

18 [Inaudible] and there is not standard [inaudible] . 

19 So, we just [inaudible] doing the water quality when 

20 we're already doing the water clarity, and we're 

21 already doing the [inaudible] backwards. Creating 

22 zones in an unregulated pollutions. And it's not 

23 allowed [inaudible] it is not - anywhere [inaudible] 

24 They contract [inaudible] they are less acknowledged 

25 than [inaudible] regulations [inaudible] water. 
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1 [Inaudible] statute which said we want to end all 

2 water pollution by 1985 [inaudible] , okay? But if 

3 anyone ever tells us I'm too radical I would say, 

4 "Well, look at the [inaudible] white guys in 1972 

5 that say we had to end all water pollution by 1985." 

6 I'm just saying that you should [inaudible] 

7 concentration [inaudible] . 

8 UNIDENTIFIED SPEAKER: Okay, so 

9 these - this proposal is out there for public comment 

10 at this point. And when is the schedule for when it 

11 would potentially come to the commission? 

12 UNIDENTIFIED SPEAKER: [inaudible] 

13 hearing set for November 29th. I think that public 

14 comment hearings [inaudible] . 

15 MARK REEVE: Well, I'm not - I 

16 don't care about exact dates, but roughly December -

17 timeframe? 

18 UNIDENTIFIED SPEAKER: I think that 

19 it would probably go back to DEQ, and probably be 

20 later than December before it comes to [inaudible] 

21 MARK REEVE: Okay, thank you. 

22 Next we'll hear from Jay Christian Lanam (Phonetic). 

23 Welcome. 

24 JAY CHRISTIAN LANAM: Thank you 

25 very much for [inaudible] and allowing this public 
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[Inaudible] my name's Dr. Jay Christian Lanam. 

2 I'm a psycho biologist. One of my specialties is the 

3 effect [inaudible] on the brain and the nervous 

4 system. But actually I'm here today as a resident of 

5 Lincoln County. I have a home about seven miles down 

6 river on the - I believe [inaudible] Oregon City. We 

7 have some problems that I'd like to make you aware 

8 of. First of all, the [inaudible] in Lincoln County 

9 are quite disproportionate. We have - out of the 36 

10 counties in Oregon Lincoln County is third in the 

11 overall cancer death rate. It's seventh in the 

12 overall rate of cancer. It's number one in the 

13 [inaudible] of deaths from malignant brain cancer, 

14 first in death rate from malignant melanoma. Second 

15 in incidents of cervical cancer and so on down the 

16 line. Out of nine kinds of cancer only one does not 

17 list Lincoln County in the top ten, in terms of 

18 mortality. According to the World Health 

19 Organization, 80% of all cancers are environmentally 

20 [inaudible] influenced. And [inaudible] Samuel 

21 [inaudible] in Chicago [inaudible] 95%. When we look 

22 at the top [inaudible] states in the area as being 

23 [inaudible] Lincoln County is right among this 10% 

24 [inaudible) of all the counties in the United States 

25 for it. Air releases a recognized [inaudible). We 
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1 are, at this point, we only have one industry that's 

2 putting out large amounts of pollution and this is 

3 the [inaudible] Mill. It is the only time 

4 [inaudible] industry in Lincoln County. Actually they 

5 are putting out about 15 million pounds of [inaudible] 

6 into the air per year. And right now there are no 

7 [inaudible] up for renewal in the next five years. 

8 wanted to come here to speak to you today because at 

9 this point it's not absolutely [inaudible] on this. 

10 [Inaudible] have a water quality permit that was up 

11 for renewal, which has already essentially been 

12 approved. [Inaudible] citizens concern and outrage 

I 

13 basically [inaudible] new comment period that has been 

14 reopened. And [inaudible] taking place shortly. Just 

15 a little bit about this particular mill; there is no 

16 independent monitoring other than by contractors that 

17 [inaudible]. They do their own monitoring. There's 

18 only one site to directly [inaudible] quality. Most 

19 of the permit is based on modeling data for air 

20 quality, other than direct measurement. We think the 

21 conditions need to actually be measured on the ground. 

22 The things that are being measured - the one side is 

23 on the hill. And this is an area [inaudible] fog, 

24 and in fact our weather conditions are a little bit 

25 like Los Angeles, because we have the cool, coastal 
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1 air coming in contact with air from the warmer 

2 interior and that sometimes [inaudible] in a blanket 

3 [inaudible] toxins there. So not only do we think 

4 they need to be measured on the ground, we think they 

5 need to be measured in the valley where there is a 

6 lot of these smog- generating conditions. Second, 

7 there are no real direct studies of health [inaudible] 

8 statistics of the cancer registry, things of this 

9 sort, but nobody has done any studies related to the 

10 health of people in various distances that they live 

11 from the mill. We know that the chemicals in the 

12 air result in combinations that are often quite 

13 different from what's actually release. These are not 

14 always in the standards. The health effects, of 

15 course, are not predictable either and people will 

16 often say, "Well, it's very difficult to prove what 

17 causes cancer," cuz there are multiple conditions. But 

18 when we have these kinds of statistics it certainly 

19 makes it suspect and we think that there certainly 

20 needs to be some kind of precaution exercised here. 

21 Actually, the Geo~gia Pacific Corporation is second in 

22 the top 100 air polluters in the United States. This 

23 is a local example of a corporate giant and it's 

24 I guess that's obvious 

25 

actually [inaudible] . 

[inaudible] industry. It's not necessary that they be 
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1 this high. Weyerhaeuser, which is actually the number 

2 one sized paper and [inaudible] timber company in the 

3 world is fifteenth in their toxic conditions in the 

4 air. So there's a lot that can be done. I wanted 

5 to take just an example of one thing. One of the 

6 permitted pollutants in demand; we know that lead is 

7 a health risk at all sorts of levels, but it's not 

8 just the direct health risk of lead itself, but 

9 actually any heavy metal will compromise the blood 

10 [inaudible] and allow other chemicals into the brain 

11 that shouldn't be there. I was just hearing about 

12 fish mercury, of course this is also a coastal area 

13 where there's quite a bit of fish consumption. And 

14 if you're considering whether to look at state's 

15 levels of these or local conditions, I would say that 

16 it's very important to look at local conditions. How 

17 does the fish consumption and what's going into the 

18 water interact [inaudible] our bodies with what the 

19 air in fact does? We want this planet to modernize 

20 its pollution controls. We [inaudible] before they 

21 continue to operate. WE want direct monitoring of 

22 the air quality and we want direct health studies, 

23 not [inaudible] across the county. We are learning 

24 all the time more about how toxins- reducing 

25 [inaudible] cause autism, attention deficit, 
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1 hyperactivity disorder, and asthma. Some things are 

2 simply too precious to lose, our health and the 

3 health of our children are definitely something that 

4 falls in this category. Thank you very much. 

5 MARK REEVE: Thank you. Thanks 

6 very much. Next we'll hear from Gretta [inaudible] 

7 GRETTA: [inaudible]. First, I'd 

8 like to leave this [inaudible]. I'm a [inaudible 

9 sentences] . [Inaudible] cancer every night and day by 

10 my pollution. My [inaudible sentences]. [Inaudible] 

11 There are many homes on this lane [inaudible] . My 

12 main mission [inaudible] cancer [inaudible] some form. 

13 [Inaudible sentence] . [Inaudible] number of patients 

14 [inaudible]. I've lived in my home for 27 years. 

15 I'm deeply disturbed by what I can see [inaudible] 

16 ongoing attempts to conceal and downplay the toxic 

17 pollutants coming from the [inaudible] mill. Please 

18 do not allow an increase of air pollution [inaudible] 

19 Too many people are all ready dying. Let's all work 

20 together to fight [inaudible] a way for the mill and 

21 the community to coexist [inaudible] new technology 

22 exists to solve the problem [inaudible]. Let's look at 

23 greatly reducing, not increasing the toxins 

24 [inaudible] . [Inaudible] and for myself, it's not 

25 okay that I and many others wake up at 3 a.m. 
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1 [inaudible] . [Inaudible sentences] I wouldn't have 

2 moved here if I'd known [inaudible] [Inaudible 

3 sentences] . [Inaudible] technology [inaudible] 

4 especially [inaudible] . [inaudible sentences] And 

5 as for the corporation of the United States 

6 [inaudible] and our air and water [inaudible] And 

7 lastly, it is our [inaudible] right to [inaudible]. 

8 Thank you very much. 

9 MARK REEVE: Thank you. Lastly, 

10 we'll hear from Brett Dandin [inaudible]. I'm not 

11 sure if I got your last name correct, Brett. 

12 Welcome. 

13 BRETT: Okay, [inaudible] my name 

14 is Brett [inaudible] and I'm here to talk to you 

15 today about the proposed [inaudible] standards 

16 [inaudible] . I will be brief cuz [inaudible] went 

17 over some of the details. I got a couple of emails 

18 yesterday telling me about the standard [inaudible] I 

19 didn't want to read it. This - going through these 

20 [inaudible] isn't always the most exciting thing to 

21 do. But as I - it's only three pages so I've 

22 provided it for you and I want to go over just a 

23 few of the - what I consider the most radical 

24 changes. 

25 UNIDENTIFIED SPEAKER: Do you have 
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1 another copy? 

2 BRETT: I do, but - I realize 

3 [inaudible] draft rule of getting this out to the 

4 commission in its early stages. I hope [inaudible] 

5 comments will be effective. On the cover, briefly is 

6 a chart that is not [inaudible] specific or not any 

7 specific water body or even any specific [inaudible] 

8 fish. It's just roughly showing [inaudible] turbidity 

9 and time, on the x axis, showing the effects on fish. 

10 And I show you these to make a point that certain 

11 spikes in turbidity - certain spikes in murky water, 

12 cloudy water, perhaps after a rain storm, [inaudible] 

13 have a while to deal with that. Long-term spikes 

14 [inaudible] long-term changes in the water clarity 

15 have a much more profound effect on fish. So if we 

16 look at - on the y-axis, say, this is expediential, 

17 but between the ten and 100, say, 50 NTU's, which is 

18 a unit for turbidity. For a couple of hours it may 

19 not effect fish tremendously. When you move into the 

20 [inaudible] that's why I'm looking at reduced 

21 [inaudible] of long-term [inaudible] . The reason I 

22 show that chart is that some of the proposed 

23 standards have allowed monthly increases in turbidity 

24 at the same rate that current turbidity standards 

25 allow for an hour, not even for an hour but for a 
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1 second, which I'll get to in a minute. So, I'll 

2 just briefly talk about this rule. If you'll turn to 

3 the second page, which is at the bottom of this 

4 [inaudible] Page 27 of Section - or [inaudible] 41 of 

5 the rules. It's - it's the redline version - the 

6 red is an addition to the rule, and on the right is 

7 where the lead is [inaudible] that big long paragraph. 

8 That's the whole standard of - I'm not gonna vent to 

9 much about DEQ, because I've only spent about three 

10 years looking at these rules. So I don't have the 

11 buildup as perhaps some of the earlier people have in 

12 experience. And I hope that during my career of 

13 looking at these rules that I'll never have to get to 

14 that point. But [inaudible] red line [inaudible] so 

15 I was looking at these rules and [inaudible] show DEQ 

16 did provide the changes in the rule [inaudible] 

17 comparing these rules side by side. [Inaudible] red 

18 line [inaudible] so the deleted portion says, "No more 

19 than 10% increase [inaudible] turbidity." [Inaudible] 

20 where it comes out at a pipe. Basically, the old 

21 rule says, "Whatever is [inaudible] discharge cannot 

22 be more than 10% greater cloudy [inaudible] than 

23 [inaudible] the natural background level [inaudible] 

24 That's [inaudible] if you'll turn to the next page, 

25 labeled Page 28 here. The third line down says, 

800.528.3335 
www.NaegeliReporting.com 

503.227.7123 FAX 

II 

NaeGeLI 
RePORTinG Portland, OR Seattle, WA Spokane, WA Coeur d'Alene, ID 

CORPORATION 503.227.1544 206.622.3376 509.838.6000 208.667.1163 

Com1 Rl'110r:ll11g 'll'lal Preseutaliun Vidcocoufe1'eJ>Ci11g Videography 



Meeting October 21, 2005 
47 

1 "Maximum turbidity" -

2 UNIDENTIFIED SPEAKER: I have a 

3 question. [Inaudible] portion [inaudible] it says, 

4 "However limited duration activities necessary 

5 [inaudible] to emergency which would accommodate 

6 [inaudible] turbidity and cause [inaudible] " It 

7 talks about natural [inaudible sentences] . 

8 UNIDENTIFIED SPEAKER: Right, there 

9 are seven -

10 UNIDENTIFIED SPEAKER: Okay, good. 

11 So -

12 UNIDENTIFIED SPEAKER: there are 

13 [inaudible] emergencies [inaudible]. I'm talking about 

14 in a normal day-to-day operation [inaudible] . 

15 UNIDENTIFIED SPEAKER: [inaudible] I 

16 understood you to say that the red line was what was 

17 still needed, and yet on to the right there's this 

18 [inaudible] they don't seem to be related. So, are 

19 you saying the red line is the new? 

20 UNIDENTIFIED SPEAKER: No, I'm 

21 sorry I wasn't clear. The red line in the text is 

22 the added part of the rule. And the deleted -

23 UNIDENTIFIED SPEAKER: The new 

24 part? The red line is the new? 

25 UNIDENTIFIED SPEAKER: -- right, 
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1 the red text. 

2 

3 

UNIDENTIFIED SPEAKER: Right. 

UNIDENTIFIED SPEAKER: And the 

4 deleted is off in a small box [inaudible] 

5 

6 Okay. 

7 

UNIDENTIFIED SPEAKER: Right. 

UNIDENTIFIED SPEAKER: -- okay. So 

8 we're working from the old rule of 10% increase at 

9 the pipe - 10% increase over the background level is 

10 the natural [inaudible] level. Going on to the 

11 second page, or Page 28 where the third - the first 

12 subsection says, "To [inaudible] turbidity criteria for 

13 waters of the state. A; maximum turbidity. The 

14 background turbidity is 33 NTU's or less [inaudible] 5 

15 NTU' s above background." So we've gone from a 

16 percent to an actual numeric value. And say if the 

17 - if the - if the maximum - or if it was at 33 

18 NTUs - if it was that murky, than 10% of that is 

19 3.3 increase. So that [inaudible] verus 5 NTU's, 

20 which isn't that big of a difference, but if the 

21 background is 1 NTU -- that's how murky the water is, 

22 then the standard allows five in addition to that and 

23 that becomes - the new standard become 6 NTU's, which 

24 is a 600% increase over the background level. If you 

25 follow the DEQ [inaudible] 0.1 NTU's [inaudible] data 
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If that was the 

2 case, the stream had 0.1 NTU, the increase [inaudible] 

3 6 would be a 6,000% increase. So these have 

4 tremendous, potential impacts to water clarity of 

5 Oregon. Moving on to monthly average for turbidity 

6 in subsection 2B, about a third of the way down the 

7 page and under 2B [inaudible] B, says, ''Where 

8 background turbidity is greater than 30 NTU's, monthly 

9 average turbidity must not exceed 10% of the 

10 background." What is that 10% covering in? 

11 [Inaudible] time the old standard being it can't be 

12 10% [inaudible] the new rule saying it can't - the 

13 standard 10% for a month. And moving on to Page 29, 

14 second to the last page. So if these increases that 

15 I'm talking about - and Brad mentioned this, but I'm 

16 going to reiterate it. They occur outside of the 

17 [inaudible] rule. So - and in the case of the 

18 Willamette, which is greater than 200 feet wide, is 

19 600% or 6,000% increase that I'm talking about would 

20 only be measured outside 300 [inaudible] in the pipe. 

21 So if this is the pipe, the microphone stand, 

22 [inaudible] into the rule all the way 300 feet down 

23 stream, there's no measurements, there's no 

24 

25 

requirements, there's no regulation. 

anything. It could be [inaudible] . 

It could be 

[Inaudible] only 
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1 measured outside of the safety zone [inaudible] . And 

2 last, on Page 29, subsection F, about a third of the 

3 way down the page. It says, "The department may 

4 establish criteria for limited duration [inaudible] 

5 more stringent than the criteria." So this is giving 

6 the department the authority - giving DEQ the 

7 opportunity to make it more stringent in certain 

8 situations. But again, it says, "It may." There's 

9 no legal requirement for DEQ to do so. So it may 

10 or may not in these situations. There's not 

11 mandatory requirement to protect the water clarity in 

12 public waterways, waters that are already water body 

13 limited, which are the [inaudible] stream of public 

14 drinking water intake. There may be other drinking 

15 water rules, but as far as this rule for the water 

16 quality standards, a stream of red [inaudible] 

17 spawning areas, there's no legal requirements for DEQ 

18 to protect those areas in between. That's all I 

19 have. 

20 MARK REEVE: Okay. Thank you. I 

21 think that concludes - well, I guess nobody in the 

22 audience [inaudible] up. They don't have their slip. 

23 I think that concludes the public forum. I'd like to 

24 take a very brief break before we take up our last -

25 UNIDENTIFIED SPEAKER: Before we do 
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1 I'd like to [inaudible] 

2 MARK REEVE: Sure, go ahead. 

3 UNIDENTIFIED SPEAKER: [inaudible 

4 sentences] [Inaudible] I don't know the truth of 

5 them [inaudible] . [Inaudible] DEQ and I - I'd like 

6 to explain that in several areas that bother me more 

7 than others. If I understand [inaudible], is that 

8 correct? 

9 UNIDENTIFIED SPEAKER: I don't know 

10 [inaudible] . 

11 UNIDENTIFIED SPEAKER: Oh, okay. 

12 Because if it was and given the issues we've raised, 

13 I wonder [inaudible] because [inaudible] . The second 

14 thing we've already talked about [inaudible] as far as 

15 the [inaudible] article about [inaudible] and what 

16 I'm going to say is not directed [inaudible] I would 

17 say the same thing. If the river papers funded a 

18 study like this [inaudible] I mean, at least I feel 

19 that way. When there is funding [inaudible] somebody, 

20 and so I'd like to [inaudible]. And then 

21 [inaudible] . 

22 UNIDENTIFIED SPEAKER: Do you have 

23 more issues? 

24 UNIDENTIFIED SPEAKER: No, I've 

25 just pointed out the specific ones. I mean, the 

800.528.3335 
www.NaegeliReporting.com 

503.227.7123 FAX 

NaeGeLI 
RePORTinG Portland, OR Seattle, WA Spokane, WA Coeur d'Alene, ID 

CORPORATION 503.227.1544 206.622.3376 509.838.6000 208.667.1163 

Cotut Rcporling 'l\'i11l Prescnlnlion Vidooconferoncinl!:' Videogi·a11hy 



Meeting October 21, 2005 
52 

1 gentleman that just spoke on his study [inaudible] 

2 changes, and these [inaudible] effects [inaudible] 

3 UNIDENTIFIED SPEAKER: That last 

4 one, the turbidity rule is out on public notice and 

5 is a rule that is in process of coming to you. So 

6 you will get - and you will [inaudible] as you 

7 recall, by Bob [inaudible]. So you will be -

8 continue to be involved in those discussions. 

9 UNIDENTIFIED SPEAKER: Okay, and I 

10 understand that that's a public process [inaudible] 

11 [Inaudible] looking for is the [inaudible] rule change 

12 itself. 

13 

14 

UNIDENTIFIED SPEAKER: Okay. 

UNIDENTIFIED SPEAKER: [inaudible] 

15 first going back to the Georgia Pacific thing. This 

16 is a Title 5 permit. They have to be renewed every 

17 five years. It is in the process of public comment 

18 right now, so it hasn't been issued. There has been 

19 a -

20 UNIDENTIFIED SPEAKER: It's a tad 

21 bit more complicated than that. It's a little more 

22 complicated than that. Actually, the waterside of the 

23 permit was issued. It went out for public comment, 

24 public comment was received, but there wasn't 

25 objection to the permit. And then the air permit was 
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1 out and public comment was received on that. And the 

2 department heard concerns raised about the water side 

3 of the permit during the air process. The department 

4 took a relatively unusual step of withdrawing the 

5 permit on reconsideration to -- the water permit, to 

6 take more testimony. Obviously, they consulted with 

7 Georgia Pacific and they didn't object, even though 

8 they might have, because they wanted to get a - the 

9 department wanted to get a full hearing on the water 

10 side. So they're both out on public notice, but 

11 technically the water permit did issue, and that's why 

12 it's a little bit confusing. 

13 UNIDENTIFIED SPEAKER: [inaudible] 

14 DEQ did extend the public comment on the air side -

15 UNIDENTIFIED SPEAKER: Yes, as 

16 well. 

17 UNIDENTIFIED SPEAKER: [inaudible] 

18 significant comment [inaudible] . 

19 UNIDENTIFIED SPEAKER: There's been 

20 tremendous effort, I think, to get as much public 

21 input as possible on that permit. And -

22 UNIDENTIFIED SPEAKER: [inaudible 

23 sentence] . 

24 UNIDENTIFIED SPEAKER: Would you 

25 like - I'm sure that the region has - working on the 
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1 permit, has a lot of background information on the 

2 whole process. Would you like a little packet? 

3 UNIDENTIFIED SPEAKER: [inaudible] 

4 and if you have any side-by-side [inaudible] old or 

5 the new. I'd also like to know why [inaudible] I 

6 think I know a little bit about [inaudible] 

7 (Inaudible discussion) 

8 UNIDENTIFIED SPEAKER: On the 

9 turbidity one - well, there's two issues. One is 

10 there's more known about turbidity effects on fish, so 

11 there's been an improvement [inaudible]. The second 

12 one is trying to clear up this whole monitoring 

13 issue, because the fact of the matter is, the way the 

14 rule is written, this 10% increase, at low values of 

15 turbidity you can't measure. So Oregon has written 

16 into its law a rule that, you know, just - that 

17 really cannot be measured. So the department is 

18 trying to deal with that and get it to a point that 

19 we can actually [inaudible] these rules in the 

20 streams. Well, for example, if you got 1 NTU and 

21 you want to try to see if you now have 1.1, you 

22 can't measure that with this new technology. So -

23 and even at 2 you can't. Even at 3 it's 

24 questionable. These low NTU units are basically 

25 really clear water. And so the idea is to move 
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1 toward the standards that you really can know when 

2 someone violates it [inaudible] legally approach it. 

3 So that's what the department's trying to do. It's 

4 not that they're trying to move back on these rules 

5 [inaudible]. 

6 UNIDENTIFIED SPEAKER: All right, 

7 commissioner Williamson's correct and I'll just respond 

8 [inaudible] , in terms at why we looked at the 

9 turbidity standards was exactly that. We do, as you 

10 heard, in some other discussion about water quality 

11 toxins. We generally do a [inaudible] every three 

12 years to look at water quality standards that need to 

13 be looked at. The turbidity standard had not been 

14 looked at for a long time. And as commissioner 

15 Williamson said, the way it was written, quite 

16 frankly, is basically unimplementable (Phonetic) from a 

17 [inaudible]. And at the time, which I think was 

18 2002, when the subject came up of looking at the 

19 turbidity standards, which was a couple of water 

20 quality administrators ago. And I think you're 

21 beginning to understand why we go through water 

22 quality administrators every two years. The turbidity 

23 standard of the - department discussed how to go 

24 about it, given the resource constraints. At that 

25 time, I think the administrator was Mike Luellen. 
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1 And we made - we do have authority given to us by 

2 the legislature, which is referred to as Receipts 

3 Authority, to enter into contractual arrangements to 

4 have some services paid for. It is an authority that 

5 we have. We generally use it only in permitting for 

6 someone [inaudible] special acceleration of a permit 

7 or a special study or something like that, they're 

8 allowed to [inaudible] department to do that. We 

9 experimented with that on this standard. I will not 

10 do it again. You don't learn things unless you 

11 experiment and we have experimented and I think you're 

12 quite correct, Commission [inaudible] , we are now in a 

13 box on the turbidity standard, because regardless of 

14 what we do, it's going to be considered to have been 

15 paid for Northwest [inaudible] Paper. And we need to 

16 deal with that as we go forward with the standard. 

17 But that's the history and that's why we did that. 

18 UNIDENTIFIED SPEAKER: [inaudible] 

19 comment wasn't to say [inaudible] 

20 UNIDENTIFIED SPEAKER: Absolutely. 

21 No, I don't disagree at all. 

22 UNIDENTIFIED SPEAKER: 

23 [inaudible] and I don't care which side [inaudible] 

24 

25 

UNIDENTIFIED SPEAKER: I agree. 

UNIDENTIFIED SPEAKER: It's one 
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1 thing to have the pride [inaudible] do it's own study 

2 and bring it to our consideration [inaudible] or 

3 anybody else who does it [inaudible] . 

4 UNIDENTIFIED SPEAKER: No, I 

5 absolutely agree with you because the sad fact is, 

6 sort of, regardless of the outcome you paint the 

7 outcome. And we're not [inaudible] having to deal 

8 with that problem, even if the outcome is based on 

9 very, very good science. It's gonna be a challenge 

10 for us and for you to evaluate when a rule comes to 

11 you, you know, whether or not this [inaudible] work. 

12 And you should not [inaudible] . 

13 UNIDENTIFIED SPEAKER: But that is 

14 - it's a much broader issue than that. For example, 

15 coming down the pipe when this fish consumption study 

16 gets back, it's gonna get paid for by the EPA. The 

17 citizens of Oregon are probably not gonna pay for 

18 this study, EPA is gonna pay for it. And the EPA 

19 has already gone on record that they want a bigger 

20 number than they have. So is that gonna be a 

21 [inaudible] study? Well, a lot of people are gonna 

22 say, "Yeah, that's a tainted study, because these guys 

23 have a vested interest already." The fact of the 

24 matter is that people pay for a lot of things. And 

25 I know it doesn't look well or whatever, but you 
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1 know, it's a bigger issue than just [inaudible] 

2 showing up and paying for this study. 

3 UNIDENTIFIED SPEAKER: [inaudible] 

4 public sector [inaudible] very aware of what the 

5 public [inaudible] . 

6 UNIDENTIFIED SPEAKER: I agree 

7 totally, but if we're not going to allow it form the 

8 [inaudible] paper industry than we'd better look at 

9 whether we're gonna accept the money from the EPA to 

10 do this fish consumption study. Cuz I can tell you 

11 they have a bias [inaudible]. And, at best, I think 

12 what you got to do is just lay that out in front 

13 and say, you know, I don't know. I think it's a 

14 bigger issue than [inaudible] and I think turbidity is 

15 a - turbidity is a tough one cuz we took it on. 

16 Turbidity as a measure is - its' what we call a 

17 [inaudible], okay? The measure of something that's 

18 not very well defined, okay? And so the impacts are 

19 pretty fuzzy. I mean, I think the diagram on the 

20 front sort of shows that. You look at the impacts; 

21 they're not very well defined. So, if you're looking 

22 at something like zinc [inaudible] , okay? You can 

23 define a [inaudible] a precise curve of what the 

24 impact is in zinc in certain concentration on a 

25 certain kind of [inaudible]. You can't do that with 
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1 turbidity, cuz there's a lot of different [inaudible] 

2 Not only that, but there's a huge background of 

3 different turbidities in Oregon streams and there's a 

4 huge difference in turbidity over time. So, given 

5 all that, there's a lot of noise in this system. 

6 And there always will be turbidity. There's a lot of 

7 noise. I'll - it's just a - inherently in turbidity 

8 there is this problem of trying to provide standards 

9 that are meaningful but not to [inaudible] . Than we 

10 get [inaudible] whole controversy about [inaudible] and 

11 that's like a whole philosophical [inaudible] between 

12 the people who are trying to [inaudible] stream and 

13 the people who have to discharge into stream. And 

14 we're that interfacing [inaudible] and one of the 

15 methodologies people have come up to try to make that 

16 system work is mixing zones. There's a lot of 

17 controversy on a mixing zone. And so if you're gonna 

18 try to solve the turbidity problem and mixing zones 

19 all at once then it's like you sort of [inaudible]. 

20 And I can understand the frustration on peoples side 

21 to try to protect wildlife and streams, and I also 

22 understand the frustration on the people who are 

23 [inaudible] and the frustration by the regulators to 

24 try to make this all work. And you just about 

25 [inaudible] . 
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2 comment - just to kind of [inaudible] all of you 

3 about why this is so difficult to water [inaudible] 

4 and you know, we get our share of air issues as 

5 well. [Inaudible] as we heard today, there is this 

6 fundamental difference between the way the clean air 

7 act comes from the [inaudible] water act [inaudible] . 

8 And the way the clean air act functions; the federal 

9 government, [inaudible] EPA, basically sets the 

10 criteria and the standards in very [inaudible] detail. 

11 And so there's not much [inaudible] of interpretation 

12 [inaudible] state adopt the federal rule by reference. 

13 [Inaudible] and water on the other hand, they 

14 basically give that authority all to the states to 

15 figure it out. And then they have to approve 

16 whatever the state does. So, in water, you're 

17 continually in the debate about whatever standard it 

18 might be because the federal government [inaudible] 

19 UNIDENTIFIED SPEAKER: [inaudible] 

20 interest to me to look at the clean air act. 

21 [Inaudible] priority will come from [inaudible] models 

22 [inaudible] I don't hear anybody challenging that 

23 whole process [inaudible]. But water we do. I mean, 

24 it's a big philosophical debate and I'm not sure 

25 [inaudible] . 
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1 UNIDENTIFIED SPEAKER: There won't 

2 be [inaudible] . 

3 UNIDENTIFIED SPEAKER: Can I ask 

4 one - maybe I didn't understand this correctly, but I 

5 was trying to [inaudible] got lost. But do I 

6 understand you to say that the values we need are 

7 low. We don't have the tools to be able to check 

8 that, so that the lab values that we get don't go 

9 low enough to get to the level that we need for 

10 clean water or less turbid water or what? 

11 UNIDENTIFIED SPEAKER: May I 

12 respond to this? Mary Abrams is our lab 

13 administrator and I don't know whether that was 

14 something that Commission Laman had said he wanted to 

15 respond, but [inaudible] . 

16 UNIDENTIFIED SPEAKER: Chairman 

17 [inaudible] and [inaudible] comment [inaudible] 

18 extremely difficult to measure up [inaudible] from the 

19 laboratory [inaudible]. It's very difficult when you 

20 get down to clean water, to measure [inaudible]. The 

21 added difficulty [inaudible] which is [inaudible] you 

22 have a pretty strong effect on turbidity [inaudible] 

23 also difficult. [Inaudible] historically has been one 

24 of the most difficult [inaudible] there is to measure. 

25 [Inaudible] something that makes sense from a 
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1 measurement standpoint and regulate it. We've had a 

2 very difficult time in that we [inaudible] . You 

3 know? And if you have a really clear stream 

4 [inaudible] 1 to 1.1 [inaudible]. 

5 UNIDENTIFIED SPEAKER: So, I mean, 

6 you wanted to make an analogy, it's like giving a 

7 speech, okay? We don't have a law that you're 

8 speeding to go 10% over the [inaudible] because in a 

9 25 mile an hour zone a police man can't tell whether 

10 you're going 27. So, what do police do? Well, I 

11 think they use like the 10-mile rule. That's what 

12 they do, okay? And what we're doing here is we're 

13 putting in the 5 mile an hour rule. That's what 

14 we're doing, okay? And if somebody dumps more than 5 

15 in there we can measure it. We're for sure. We 

16 can measure 5 no matter where it is on the scale and 

17 we're gonna [inaudible] if them if it's greater than 

18 5. That's what Baumgartner basically told us, right? 

19 That's why they chose 5. 

20 END: TAPE 7, SIDE B FROM 0 TO END OF TAPE 

21 START: TAPE 8, SIDE B FROM 0 THRU 94 

22 UNIDENTIFIED SPEAKER: I don't know 

23 whether that's the way to do it or not, I don't 

24 know, but that's where they're trying to go. 

25 UNIDENTIFIED SPEAKER: And also 
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1 related to that [inaudible] given the [inaudible] that 

2 you have now. And this is sort of a growth 

3 [inaudible] but it's also been [inaudible] go from O 

4 to [inaudible] and an ability to do some [inaudible] 

5 because we can't even do it now, given the standards 

6 of the past. It's not worth it. 

7 UNIDENTIFIED SPEAKER: [inaudible] 

8 so that - if I can - I'm just trying to understand 

9 it. So this gives us the ability to whack 

10 (Phonetic) , whereas the other one gave us barometers 

11 but we couldn't whack. 

12 

13 

UNIDENTIFIED SPEAKER: Yeah, it was 

very difficult. It was very difficult. The other 

14 thing that we'll do that I think that they're hoping 

15 that we will do, we know what stream we really don't 

16 want [inaudible] . So we can [inaudible] and we know 

17 that it won't have a very big impact there. We can 

18 increase the monitoring, cuz that's like going to a 

19 school zone and speeding tickets. It's really 

20 important. You're not required [inaudible] I-5. And 

21 the I-5 in our world is like the Columbia, okay. 

22 And, you know, because we know we don't [inaudible] 

23 in the Columbia [inaudible] a lot of things. So 

24 that's - I think that's where we're trying to go with 

25 turbidity because of just the nature of turbidity 
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1 impact [inaudible] . 

2 UNIDENTIFIED SPEAKER: [inaudible] 

3 if you will. The other problem with turbidity is 

4 that it really is associated with some of the other 

5 issues that we discovered with water [inaudible] 

6 talking about. [Inaudible] around the water portion 

7 of water, they tend to travel around the [inaudible] 

8 portion of water. And so we do feel as [inaudible] 

9 important to get [inaudible] and we've had trouble 

10 [inaudible] in doing that in the past with our 

11 [inaudible] very much struggle with the [inaudible] 

12 UNIDENTIFIED SPEAKER: [inaudible] 

13 combination [inaudible]? 

14 UNIDENTIFIED SPEAKER: I apologize 

15 [inaudible] . 

16 

17 

UNIDENTIFIED SPEAKER: Suspended. 

UNIDENTIFIED SPEAKER: Like 

18 suspended in the water quality. 

19 UNIDENTIFIED SPEAKER: Okay, I was 

20 thinking you were talking about -

21 UNIDENTIFIED SPEAKER: [inaudible 

22 sentence] . 

23 UNIDENTIFIED SPEAKER: Thanks. Oh, 

24 another comment? 

25 UNIDENTIFIED SPEAKER: I just have 
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1 one brief comment. I was taking notes here and it 

2 just occurred to me that [inaudible] all Stephanie is 

3 saying [inaudible] lesson about a receipt, what did 

4 you call them? 

5 UNIDENTIFIED SPEAKER: It's called 

6 receipts authority. 

7 UNIDENTIFIED SPEAKER: Receipts 

8 authority, okay. On the one had we have a very 

9 strong recommendation that we require polluters to do 

10 their own monitoring, and yet for somehow - which is 

11 going to be a cost item for them, which we're relying 

12 on them to make [inaudible] reports, etcetera, 

13 etcetera. Yet somehow the idea that they - that an 

14 industry as a whole would give money to an agency to 

15 - for an agency to do their own research, which is 

16 what I understand happened, is that what happened? 

17 UNIDENTIFIED SPEAKER: That's 

18 correct. 

19 UNIDENTIFIED SPEAKER: Okay, all 

20 right. So, what's so bad about that? I mean, I 

21 can see if, you know, on the one hand we're relying 

22 on the industry to sell to the [inaudible] well, and 

23 this is the suggested tactic. Why aren't we making 

24 the industry give money to DEQ so DEQ can monitor. 

25 I mean, those seem to me like inconsistent reports by 
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1 inconsistently approaches by critics. So I personally 

2 think that if you're - so long as the body, which is 

3 doing the testing is neutral, there's nothing wrong in 

4 asking or accepting money from the industry to get 

5 more data on it. So maybe the lesson we learn is 

6 that we contract out to a third party or we - you 

7 know, I don't know. I wouldn't necessarily give up 

8 on that approach. 

9 

10 

11 

UNIDENTIFIED SPEAKER: Thank you. 

(Inaudible discussion) 

UNIDENTIFIED SPEAKER: I know 

12 public is at least as smart as I am. 

13 UNIDENTIFIED SPEAKER: I totally 

14 agree with that and ever day we take drugs. And I 

15 can tell you the testing of those drugs was done by 

16 an industry, they paid for it. There was a third 

17 part involved that actually did the testing, but they 

18 paid for it. Okay? We trust that process 

19 [inaudible] . It seems like to me that we gotta be 

20 able to trust this process here. That this agency 

21 can do research and do tests, okay, and it's not 

22 gonna be [inaudible]. We gotta have that trust, and 

23 we can't give up on that trust. 

24 

25 

UNIDENTIFIED SPEAKER: Okay. 

UNIDENTIFIED SPEAKER: Thank you. 
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2 [Inaudible] we have -

3 UNIDENTIFIED SPEAKER: We have 

4 another agenda item. 

5 UNIDENTIFIED SPEAKER: we have 
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6 an agenda item, but we're gonna take a short break. 

7 We're just taking a five-minute break and we'll 

8 reconvene in five minutes. 

9 UNIDENTIFIED SPEAKER: Thank you. 

10 END: TAPE 8, SIDE B FROM 0 TO 94. 
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START: TAPE I - SIDE A FROM 51 THRU 484 l 
MARK REEVE: Now we have Item B, 2 

an informational item concerning Oregon solutions. 3 
And well welcome Pete Falk and Greg Wolf. 4 

UNIDENTIFIED SPEAKER: Thank you 5 
Mr. Chair and were - we've been trying to schedule 6 
this [inaudible] for a long time. The Oregon 7 
Solutions is, if you will, and these folks will talk 8 
about this - this sort of the next iteration, which 9 
was what was started by Governor Kitzhaber as 10 
community solution, which involved the state agencies 11 
and local government partners, which has now become 12 
the governor's economic revitalization teams. And 13 
then Oregon Solutions sort of takes that one step 14 
further, so we actually have private sector 15 
partnerships as well on various projects around 16 
Oregon. And DEQ, primarily Pete, but others as well, 17 
has been an active participant and supporter of these 18 
projects. And so we've been wanting to have Greg and 19 
Pete come talk to you about it for quite a while. 20 
So I look forward to hearing from them. 21 

MARKREEVE: Thanks, welcome. 22 
PETE FALK: Thank you. Thanks for 23 

having us today. My name is Pete Falk [inaudible]. 24 
In our staff report [inaudible]. [Inaudible] from our 25 
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air quality program [inaudible]. 
GREG WOLF: Thanks, Pete. We've 

definitely [inaudible] well, we were very [inaudible] 
talk about the program. The national [inaudible] is 
a nation pattnership [inaudible]. [Inaudible 
sentences]. [Inaudible] and it's co-chaired by Dough 
[inaudible] Kitzhaber and [inaudible]. Were currently 
working with [inaudible J services [inaudible]. And I 
just want to [inaudible]. [Inaudible sentences]. I 
also want to thank [inaudible] for giving us 
[inaudible]. I would say that one of the reasons 
that we've had such success as [inaudible] federal 
agency is because of the Oregon [inaudible] project. 
[Inaudible sentences]. [Inaudible] through a couple 
of these lines. [inaudible] Ted Kulongoski. This is 
one of the programs that actually [inaudible] to 
gove1nor - governor - Govenor Kulongoski. [Inaudible] 
I don't think there was any negative votes in either 
the house or the senate. [Inaudible] and since the 
work we are doing is collaborative [inaudible] work. 
The next is the community government system and this 
is really the system [inaudible] identify [inaudible]. 
Second is the [inaudible] address [inaudible]. And 
then we focus [inaudible]. [Inaudible sentences]. 
Then the last step is just signing the declaration of 
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operations and each team member signs that 
[inaudible]. [Inaudible sentences]. And in some of 
our projects [inaudible]. So [inaudible] the value of 
the [inaudible] in your packet. And, like I said, 
it's chaired by the Governor Kulongoski. Then we 
have [inaudible] Oregon [inaudible] JOI and 
[inaudible]. [Inaudible] and then we have 
representative of county government, city government, 
state government [inaudible]. And then representative 
[inaudible]. And the reason we have that strength 
[inaudible] help us get access to the network of 
resources that are in the Oregon [inaudible]. 
[Inaudible sentence]. 

UNIDENTIFIED SPEAKER: Thank you, 
Greg. Just real quickly, putting it in a business 
forrn, this is kind of the process were look at 
[inaudible]. The last thing that Greg was [inaudible] 
screen there --

MARK REEVE: Im sorry to interrupt 
you for just a second - we were hoping that - can 
somebody help move the slide just a little - or the 
screen just a little bit for Judy. 

JUDY: That's good. That's good. 
GREG WOLF: Sorry about that. 
UNIDENTIFIED SPEAKER: Thanks. 
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UNIDENTlflED SPEAKER: [inaudible] 
DEQ [inaudible]. 

(Inaudible discussion) 
PETE FALK: But really the 

[inaudible] government involved in [inaudible]. 
[Inaudible sentences]. [Inaudible] resources that 
[inaudible] or access the [inaudible]. We do also 
now [inaudible] and a timeline [inaudible J some 
similar examples [inaudible]. Obviously, [inaudible 
sentences]. The other projects [inaudible sentences]. 
[inaudible] types of projects [inaudible] environmental 
[inaudible]. [Inaudible sentences]. 

MARK REEVE: Pete, can I just 
interrupt you there for a second and ask you whether 
the solution - some of the solution [inaudible] 
projects are turned into long-term projects, or 
long-term commitments. It just seems like some are 
fairly discrete projects, like the [inaudible] but 
this, you know) restoration and maintenance can go on 
for a long time? 

PETE FALK: Right. I think 
[inaudible] project [inaudible]. [Inaudible 
sentences]. [Inaudible] parks and recreations 
department [inaudible]. I think the Oregon 
[inaudible] project into [inaudible]. 
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UNIDENTIFIED SPEAKER: Okay. 
UNIDENTIFIED SPEAKER: [Inaudible 

sentences]. 
UNIDENTIFIED SPEAKER: Okay. 
UNIDENTIFIED SPEAKER: I don\ 

think [inaudible] air quality [inaudible]. On a 
lighter note, [inaudible J a little bit about 
[inaudible]. [Inaudible sentences]. 

UNIDENTIFIED SPEAKER: Thanks. 
KEVINDOWN: Goodmorning. My 

name is Kevin Down. I work in the air quality 
program with DEQ, and I've been working for the east 
several years on projects to reduce omissions from 
lethal [inaudible]. Primarily as a public health 
measure to reduce risks from cancer, but there's other 
[inaudible] warning methods. And occasionally, well 
[inaudible] properties like this where we can 
[inaudible] as well. We get [inaudible] all the way 
around, except that on some these projects, like this 
one in particular, we're just allowing [inaudible] 
truck stops [inaudible J something that people recognize 
[inaudible] industry for a long time as being 
something that's worth doing that's more like 
[inaudible] phenomemon or[inaudible]. And so within 
the Oregon Solution process [inaudible] very positive 
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result about doing it in Oregon. Effective - well, 
when we started this was actually the largest rollout 
of[inaudible] in the country. And there's been 
other projects that [inaudible] since then are much 
bigger. But when Pete came to us it was kind of 
almost like [inaudible J chasing a [inaudible J away. 
He's always out looking for good projects to 
[inaudible] the Oregon Solutions principles to. And I 
was fairly skeptical. I mean, it sounded like -
well, this is kind of an [inaudible] advisory 
committee process [inaudible] dominant [inaudible] I 
wasn\ really sure what the value [inaudible] would be 
for doing Oregon Solutions on this. But we went 
ahead and did it anyway. And so we got a 
[inaudible J together [inaudible] and we brought 
[inaudible J the trucking industry as well as the truck 
stop operator and others with interest in this. 
[inaudible] we were having [inaudible] as a result of 
that [inaudible] ourselves all educated and oriented 
[inaudible] Oregon Solutions. And then providentially, 
EPA ran [inaudible] available that we were to convince 
the Oregon State University School of Engineering to 
apply for our [inaudible] and then also to engage 
climate [inaudible J and bring in their [inaudible] and 
kind of combining that with products from the 
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Department of Energy [inaudible]. [Inaudible] we were 
able to get a financing package that - at this point, 
we were planning [inaudible J 400 trucking spaces along 
1-5. And the second company that produces this 
technology initially had been interested then left the 
[inaudible] lottery somewhere else [inaudible]. Now, 
they've decided to come back to Oregon, and we're 
going to be looking to see what we can do to bring 
them in so we can have basically almost one-third of 
the trucking spaces [inaudible]. And the result of 
which) we11 end up saving the trucking industry about 
- over 1 million dollars a year and reduce fuel costs 
plus [inaudible] almost 6 million dollars a year, in 
terms of reduce environmental public health benefits. 
[Inaudible] reduce [inaudible] from [inaudible]. And 
let me just tell you a story that's kind of 
[inaudible] but I see as the value of the Oregon 
Solutions process. That - we've been working on this 
for several months, and actually I was working with 
Jim Anderson, who's the owner of [inaudible] truck 
stop in Coberg) Oregon. And this truck stop as the 
dubious distinction of being the [inaudible] for state 
law to prohibit car idling [inaudible], because the 
truck stop is just [inaudible] Coberg, and citizens 
were complaining about [inaudible] truck stop. 
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[Inaudible) when I first approached him he was very 1 
well [inaudible) and was concerned about reducing the 2 
impacts, but basically get a number of excellent 3 
business reasons why it didn't: make sense for him to 4 
do this. [Inaudible) in the middle night, especially 5 
on a rainy night. The [inaudible) doing. They re 6 
going to [inaudible). They went bankrupt on them 7 
[inaudible) parking lot [inaudible] spaces. He's 8 
already got people coming into his facility right now 9 
[inaudible]. All that [inaudible) he comes through 10 
the process, the Oregon Solutions process, [inaudible) 11 
sign the agreement [inaudible) talked about. 12 
[Inaudible sentences). [Inaudible] get access to the 13 
Oregon [inaudible) close of 5:00 p.m. on a Wednesday 14 
at 11 :00 a.m. on that Wednesday they get a call from 15 
Jim, "Kevin, I've been thinking about this. I need 16 
to get something together. I need to get a proposal 17 
[inaudible]." So we were able to pull it off and 18 
[inaudible) we are going to be putting in 50 posts at 19 
his facility. And so I think that the reason that 20 
he was able to get to that point was really because 21 
of the collaborative [inaudible] of the Oregon 22 
Solutions process. That we were able to get him -- 23 
I mean, we still had all those barriers. We didn t 24 
resolve any of those barriers [inaudible] take that 25 
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job. And I think that we were able to do that was I 
through the Oregon Solutions process. 2 

UNIDENTIFIED SPEAKER: [inaudible) 3 
fuel. It may end up [inaudible) issues better than 4 
the Oregon Solutions. But my question is, can you 5 
monitor? Or how well do you monitor, because you're 6 
talking about the truck stops and the parking spaces. 7 
And mine is a very informal observation, but going up 8 
and down I-5 a lot, a lot of the trucks are just 9 
doing the common, every day idling they've always 10 
done, cuz you can watch [inaudible]. I mean, so you 11 
monitor ifthe - if the [inaudible) is being used, 12 
reserve reduction, and so forth. 13 

KEVIN DOWN: Your first point is 14 
well on point. When I started this project 15 
[inaudible] gallon. Basically, the hookup charge was 16 
about $1.00 an hour. And they brought about a gallon 17 
[inaudible], so at that point it was like [inaudible]. 18 
Now, [inaudible) excited about hooking up. But not 19 
only that, within the industry itself, and by that I 20 
mean within the trucking industry, has always been - 21 
my characterization frankly, is that [inaudible) 22 
familiar with [inaudible]. That's the way we did it 23 
and that's [inaudible] do it if they [inaudible). But 24 
we\·e seeing kind of changes of that. And actually 25 
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in the [inaudible) of that we had - about a year ago 
[inaudible) truck stop, we had lot of couples that 
have their big tractor trailer [inaudible) their name 
on the side, and parked right at the entry of 
[inaudible]. And we had the [inaudible] there, and 
[inaudible] there. And one of the truckers came up 
to us as we're all [inaudible) there [inaudible), "lln 
really disappointed because I see this [inaudible) 
here and I [inaudible]." And [inaudible] find out 
it's only a demo. And sort of along those lines 
too, there was another story about a trucker that had 
hooked up to the system and it makes it quieter in 
the truck. You're actually less prone to [inaudible) 
show people sleeping better. So it's actually some 
personal benefit outside of the fuel cost that once 
people get into it they're gonna start signing up for 
more ofit. This one guy approached one of the 
representatives of these companies and said, nYou 
know, I used to work for a company that had an 
agreement with you about your systems, and now I'm 
working for another company and I don t like it. Can 
you tell me which companies have signed agreements 
with you cuz Iln gonna go work for them." And so 
that's going to change. And then the other part of 
your question was about monitoring. Each of the 
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systems, both the idle [inaudible] short [inaudible) 
system allow for record keeping so we can keep track 
of the hours of utilization at each one of the hookup 
facilities. And in fact, one of the interesting 
things about the Oregon Process is that in many other 
parts of the country where - where public funding as 
been provided for support of these insulations it's 
been, 11Here's the money and we hope it works and 
we11 see you later." The climate trust doesnl give 
money away. What they do is they buy C02 reductions. 
So you have to sign a contract with them to guarantee 
that you're going to reduce, in this case, 110,000 
pounds ofC02. And if you dont, well, [inaudible] 
get it from somewhere. So monitoring [inaudible] 
vendors in Oregon is going to be a very critical 
component of the whole process [inaudible J trust 
duration [inaudible). 

ruDGE HOGAN: So, [inaudible] along 
that line, there is a study planned in Oregon State 
to actually go out and survey these truckers who are 
actually using [inaudible) willingness to participate, 
did they enjoy it, all that sort of stuff. I know 
that [inaudible). So anyway --

UNIDENTIFIED SPEAKER: So would 
this study be made public? You know, a lot of the 
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university studies [inaudible] person [inaudible] 
decipher among themselves. 

KEVIN DOWN: No, it will be made 
public and it will be distributed [inaudible] Jim, so 
yeah. So there is a plan to go out there and 
[inaudible]. 

UNIDENTIFIED SPEAKER: Studies 
[inaudible sentences]. Another project that [inaudible 
sentences]. 

UNIDENTIFIED SPEAKER: [inaudible] 
get involved in the accident [inaudible]. [Inaudible] 
participate in the [inaudible] more and more 
[inaudible]. The other guy [inaudible] so as a -
it's really kind of a [inaudible] for further 
[inaudible]. 

UNIDENTIFIED SPEAKER: Lastly, we11 
try to do [inaudible sentences]. 

UNIDENTIFIED SPEAKER: [inaudible] 
see any [inaudible]? 

UNIDENTIFIED SPEAKER: [inaudible 
sentences]. 

(Inaudible discussion) 
UNIDENTIFIED SPEAKER: North Bend. 
UNIDENTIFIED SPEAKER: Oh, North 

Bend. I thought you said, Bend. 
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MARK REEVE: Are there any 
comments. Thanks very much. It sounds like you've 
all been very involved in helping. It's very 
beneficial to the state. I lrnow Kevin, you know 
we've worked for a number of years on your project. 
END: TAPE 1, SIDE A FROM 51THRU484 
START:TAPE6, SIDE A FROM 183 TO END OF TAPE 

MARK REEVE: Were there any final 
questions for [inaudible]? 

(Inaudible discussion) 
MARK REEVE: Okay, well, now well 

move to Agenda Item Hand the public forum. Ill 
remind members of the public that this is the time to 
address the commission on any matter that is not on 
our regular agenda, and all we ask is that you fill 
out a sheet saying that you'd like to talk to us and 
give it to our assistant Kat. And then we11 take 
you - well, basically, in the order signed up. Ill 
be happy to listen to anything you'd like to address 
with us. Ill start with Kathryn Bcnada. Welcome. 

KATHRYN BENADA: Chair Reeves, 
members of the Environmental Quality Commission, for 
the record I'm Kathryn Benada, the governmental 
affairs manager in the Northwest [inaudible] Paper 
association. But [inaudible] association that 
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represents the interest of the [inaudible] paper 
industry in Oregon, Washington, and Idaho on 
environmental and energy issues. [Inaudible] someone 
who you knew I wanted to speak to you today about 
some of the things that NWPTA, as we call it 
[inaudible], does and is involved in my personal 
actions that I do on behalf of the members of 
Northwest Portland Paper. And [inaudible] items of 
interest that we're currently working on are supposed 
to be further involved in the future. And the NWPTA 
represents nine mills that are [inaudible] and are 
paper mi11s. That can be integrated facilities, bulk 
making facilities, newsprint [inaudible] faci1ities in 
the state. We've been doing this since the 1940's. 
We were formed to actually help the [inaudible] 
Willamette River work on cleaning up the river during 
the era of the 40's, back when we didn't have primary 
and secondary treatment. We did things differently 
then. We did things we wouldn't dream of doing now. 
But we've changed and the world has changed with us. 
We are organized of committees and task forces that 
address issues [inaudible] side of our association, 
including technical issues, governmental affairs 
issues, communications issues, [inaudib1e] lawyer 
[inaudible] commissioners, and board of trustees that 
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manages the fiduciary affairs of our association. 
Personally my work for the association for the last 
decade, I did governmental affairs work in Salem 
during the legislature but I also sent out a lot of 
DEQ advisory committees, including issues of air, 
hazardous waste and water. Recently some of the work 
that I participated in has been the Blue Ribbon 
Committee, and [inaudible] of working down in Salem to 
help pass [inaudible] 45 working on the Willamette 
River [inaudible] council, working on also triennial 
review. And as a member of a policy advisory 
committee on triennial review, we started meeting in 
December of 1999 [inaudible] 2003, and I participated 
in every one of those meetings except one, and 
represented our views. On that particular issue the 
association has always [inaudible] as 17.5 grand per 
day fish consumption level for the human health 
[inaudible] water quality standards. We supported 
that during the process and continue to support that 
now. We understand that that has been controversial 
after [inaudible] by yourself [inaudible] EPA. We 
understand the commitment has been made to review that 
in 2008. In the time period between now and 2008 
and 2008 onward, we would ask that we be considered a 
stakeholder in the conversations to work on that 
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issue, as it does have a very big topic of interest 1 
for us, because the water quality standards do affect 2 
the work we do, because they are put into our water 3 
quality [inaudible] pennit. But we remain very 4 
interested in that and we will perhaps come back to 5 
talk to you about that in the future and bring you 6 
third party work that we might contract [inaudible] 7 
doing this process. But we would like to be involved 8 
absolutely all aspects of that as we go forwards. 9 
The second type of things we do is we listen to 10 
concerns and the industry across the states. Because 11 
we are a large industrial manufacturer, we are one of 12 
the state's larges manufacturing industrial sectors. 13 
We do have an environmental footprint. There are 14 
concerns with that. And for [inaudible] one of the 15 
things I did on my Tuesday night was I went over to 16 
Toledo to the Newport area and listened to a public 17 
hearing about concerns in the community, about the 18 
re-issuance of the air and water comment in Toledo. 19 
And when I do something like that, I take [inaudible] 20 
notes here in my notebook, take it back and report it 21 
to the rest of the companies. I kind of work as 22 
an infonnation conduit to make sure that we a1l 23 
understand the concern in the community around us. 24 
Another issue that we've been strongly involved in is 25 
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the mixing zone issue, and people's concerns with the 1 
mixing zone issue. And we will continue to work on 2 
that as the path goes forward, both from the 3 
regu1atory arena and the legislative arena. Working 4 
to find solutions that will be a benefit it everyone. 5 
That kind of summarizes the type of things we do, and 6 
[inaudible] sitting out in the audience as we go 7 
through working on these types of things. But we 8 
always try to bring science and data to the table, 9 
and that's one of the strengths of our association is 10 
the ability to bring that to the table to help sound 11 
and reasonable decisions when they are - when you're 12 
looking at policy aspects. And the [inaudible] about 13 
the environmental issues that face us in the 14 
regulatory arenas at some point and help to make 15 
policy decision based on what they do have. 16 
[Inaudible] but one thing that we do is help collect 17 
them [inaudible] research scientists [inaudible] 18 
engineers [inaudible]. We definitely run our 19 
facilities based on science through engineering 20 
[inaudible]. Thank you for you time today. 21 

MARK REEVE: Any questions? 22 
Kathyrn, before you go I have one questions for you 23 
that came up just in thinking about the 2008 review. 24 
And that is, [inaudible] the NWPTA - would they 25 
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likely be supportive of an effort to have the fish 
consumption rate looked at regionally instead of just 
state by state? Would you Try to - would you want 
to involved Washington and Idaho and EPA? 

KATHRYN BENADA: Chair Reeve, 
members of the commission, we haven't actually thought 
about that. We [inaudible] regional process to 
fulfill [inaudible] chemical water quality standard 
[inaudible]. We havenl had further internal 
discussion upon that, but I - I could offer this 
added information. If you're looking at a state, and 
a state has diverse populations of [inaudible] 
populations, and people who have different concerns it 
might be best to look at a state level rather than -
to be able to address [inaudible] concerns that reside 
there because of [inaudible] places. One thing during 
the triennial review process when we address this 
issue and we were trying to struggle with what to do 
is we [inaudible] with Judge Haggerty's decision on 
the lawsuit on the temperature water quality standard, 
because of where and when - lrnowing when and where 
different native species were consumed was a problem. 
And we felt [inaudible] by that in the [inaudible]. 

UNIDENTIFIED SPEAKER: Okay. One 
of the things that came up when we looked at the 
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fish consumption rate issue was if you start to look 
- or try to look at rates for a particu1ar geographic 
areas, many of the controversial or ones that have 
generated the most interest so far includes 
[inaudible]. One of our concerns [inaudible] whether 
kind of one standard on one side of the river and a 
different standard on the other side of the river. 
And I imagine that that would be of concern to the 
NWPTA as well. 

UNIDENTIFIED SPEAKER: Chair Reeves, 
Members of the commission, those issues are of 
interest to us, but the most conservative [inaudible] 
standard [inaudible] water quality [inaudible]. 

UNIDENTIFIED SPEAKER: And Mr. 
Chair, just a point of clarification, assuming EPA 
approves your standards by the end of January, then 
Oregon - correct me iflln wrong [inaudible], will 
[inaudible]. 

MARK REEVE: Right. Thanks. Our 
next [inaudible] is Mark Riscodall. Welcome. 

MARKRISCODALL: [inaudible] Mark 
Riscodall and Iln the Executive Director at Northwest 
[inaudible] based at Lewis and Clark Law School here 
in Portland. I appreciate this opportunity to testify 
and I want to touch briefly in the limited time that 
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I have available two important issues. First, I made 1 
copies for you of a scaling editorial from daily 2 
historians early this week [inaudible]. The title is, 3 
''A dark day at Oregon DEQ" I'd argue that, "Oregon 4 
[inaudible] for going above and beyond national 5 
standards is showing signs of serious decline and 6 
[inaudible] called to action for DEQ. The governor 7 
and the state legislature can do better at protecting 8 
Oregon's water quality. 11 I hope this editorial 9 
reflects [inaudible] statewide that when it comes to JO 
environmental protection this government is failing 11 
Oregonians [inaudible]. No more are these failures 12 
more apparent than [inaudible] than Oregon DEQ 13 
[inaudible]. [Inaudible] really great people 14 
[inaudible] right place, working diligently to ensure 15 
that DEQ's policies are consistent with basic 16 
scientific and legal [inaudible]. But when push comes 17 
to shove, science and law tend to take a back seat 18 
[inaudible]. This is simply not the Oregon way or 19 
using effective [inaudible]. To cohort [inaudible] 20 
have reached a critical juncture. Many of [inaudible] 21 
considerable time, energy, and effort in building 22 
relationships with agency managers, such [inaudible] 23 
Shroder, hoping against those. That by diligently 24 
commenting on agency [inaudible] and rules and 25 
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collaboratively elevating our concerns to agency 1 
management when those orders and rules [inaudible] 2 
departments, this agency will do the right thing. I 3 
would step up and adhere to its [inaudible] and be 4 
a leader and protecting the quality of Oregon 5 
environment. I can\ begin to tell you how 6 
frustrating it is to see the agency talk about 7 
[inaudible] law and its own rules, in blatant 8 
disregard of the expense of the environment. 9 
[Inaudible] example [inaudible] dollar and [inaudible] 10 
agency resources. Last year any [inaudible] agreed to 11 
settle a lawsuit [inaudible] large [inaudible] river. 12 
[inaudible sentences]. [Inaudible] to follow the 13 
[inaudible] revision of the [inaudible] and other 14 
protective industrial [inaudible] permits. Althougb, 15 
the initial [inaudible] by the industry [inaudible] 16 
permit [inaudible] unnecessarily lengthy. [Inaudible] 17 
spirit of compromise, we [inaudible]. Well after the 18 
agreement was signed by both sides we were contacted 19 
by the agency and again had the courtesy to extend 20 
that [inaudible] until your December [inaudible]. 21 
Unfortunately, the agency is no where near 22 
[inaudible]. [inaudible] formally notify the agency 23 
that it has reached a settlement agreement [inaudible] 24 
river. The failure of the agency to fulfill 25 
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pre-existing 1ega1 obligations [inaudible] further 
legal liability are a waste of time, energy, and 
resources, etcetera. With respect to the air program, 
which [inaudible] work for years [inaudible] community, 
but [inaudible]. I also wish to relate to you the 
dynamic of public hearings on the [inaudible]. 
[inaudible] company the go ahead to give construction 
on a new [inaudible] manufacturing [inaudible] DEQ 
misinformed the public concerning the [inaudible] of 
the ozone [inaudible] greenhouse staffs, a company 
[inaudible], and has stepped past the reviews to 
require the companies to submit and make publicly 
available a mission state [inaudible] even though the 
[inaudible] requires the commission to see it. The 
result; company [inaudible] proprietary date, 
proprietary [inaudible], no omission controls were 
required, no omissions testing, monitoring or reporting 
was required, and no one will ever know how much 
[inaudible] manufacturers will be released from this 
plant to the environment. Companies have already made 
[inaudible] throughout the year [inaudible] Oregon DEQ 
[inaudible]. Although agency has worked for early 
misjudgment in permit process by holding additional 
public meetings and engaging in outreach with the 
local neighborhood, it's been clear to everyone who 
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has watched the process [inaudible] that it was simply 
[inaudible] formality. The agency [inaudible] the 
audacity to develop [inaudible] for early public 
hearings [inaudible]. [inaudible] because the company 
might hear something from the public that [inaudible] 
implement voluntarily. And two, simply because the 
agency was required to do so by its [inaudible] 
rules. Concerns that [inaudible] public process 
forums as well as those of us who do it over, and 
over, and over again, you have [inaudible] walked away 
from the process [inaudible] formality [inaudible]. 
This must change. There's a crisis of leadership 
within Oregon DEQ. It's time to move beyond the deer 
and the headlights [inaudible] back and see his 
[inaudible] road. Both [inaudible] have been told by 
departing managers [inaudible] agency in order to 
ensure [inaudible]. Althougb we certainly [inaudible] 
to keep doing so, both state and potentially federal 
court there's got to be a better way. Both 
[inaudible] agency and [inaudible] capacity, skills, 
and the magic to play a [inaudible] reform process. 
Thanks for your time. 

MARK REEVE: Thank you. Questions? 
UNIDENTIFIED SPEAKER: Mark, right? 
MARKRISCODALL: Yeah. 
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UNIDENTIFIED SPEAKER: Could you 
furnish me a copy of your remarks [inaudible]? And 
also [inaudible] can you tell me - I was just looking 
at this article in the Daily Historian and it talks 
here about [inaudible] Senator Ringo asking about, you 
know, [inaudible] mapping of the [inaudible] and 
whoever testified that they were almost done, and then -
last month saying [inaudible]. [Inaudible sentence]. 

UNIDENTIFIED SPEAKER: Commissioner 
[inaudible], there is more to the story and if Lori's 
still here, Lori [inaudible] our administrator I think 
could con1e to the table and give us an [inaudible]. 

UNIDENTIFIED SPEAKER: [inaudible] 
about [inaudible]. 

UNIDENTIFIED SPEAKER: Right. No, 
I appreciate that. And as you may or may not know, 
this was a follow on to a similar article that was 
in Willamette Reader. 

UNIDENTIFIED SPEAKER: Lori, do you 
want to -

UNIDENTIFIED SPEAKER: [inaudible] 
couple words [inaudible] -

UNIDENTIFIED SPEAKER: Yeah, I'd 
like to -

UNIDENTIFIED SPEAKER: I'd also 
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like to comment [inaudible]. 
(Inaudible discussion) 
UNIDENTIFIED SPEAKER: [inaudible] 

and l\n [inaudible] article [inaudible]. Just a 
little bit of background that might [inaudible]. The 
mixing zones are something that are allowed by 
[inaudible] and the way [inaudible] analysis that make 
sure theyre not [inaudible]. There was a legislation 
used in the 2005 session that would have banned them, 
phased them out. And there were several [inaudible]. 
It unfortunately became very [inaudible]. I was not 
present at the hearing when this discussion took 
place. I have [inaudible] find out exactly what was 
said [inaudible] view that so you [inaudible]. My 
understanding it was [inaudible] started. I also know 
that it's a very complicated questions [inaudible] two 
meetings with environmental organization [inaudible]. 
At the last meeting we talked about the [inaudible] 
to do that [inaudible] accurately. Because one of 
the things that we want to make sure [inaudible] do 
something is facts with, you know, facts [inaudible]. 
And so we discussed briefly [inaudible] that there are 
some organizations that [inaudible] information. And 
my thought, which I did offer to [inaudible], was to 
try and get together [inaudible] and [inaudible] talk 
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about this issue and make sure we're getting good 
data [inaudible] concerns, figure out what might be 
possible [inaudible]. My ideal would be [inaudible] 
collaborative approach to doing this [inaudible]. 

UNIDENTIFIED SPEAKER: I would like 
to make a comment. [inaudible] community for 
[inaudible] that one paragraph alone. It does talk 
about [inaudible] so I would [inaudible] that someone 
do listen to the tape and see what was said 
[inaudible]. [inaudible sentence]. 

UNIDENTIFIED SPEAKER: Well, 
conunissioner Urballau, one you can state on that point 
is I mentioned this dialogue started with an article 
in Willamette Week and then was picked up by the 
Daily Historian and they wrote an editorial. And we 
will be responding. There's always the questions and 
let me just say, kind of equivocally, that I do not 
agree with what was in the Willamette Week article, 
or with what was stated in the Daily Historian, and I 
do not believe it is accurate. With that said, we 
always shave - when we - whether they're positive or 
negative commentary, about what the department does we 
have to weight whether or not we're going to respond. 
And sometimes we do and sometimes we don't. And so 
we're discussing that right now and how we do in fact 
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get what we [inaudible] accurate [inaudible]. 
UNIDENTIFIED SPEAKER: [inaudible] 

respond to that [inaudible] but this particular 
[inaudible] southern Oregon [inaudible]. You know, 
there's a large [inaudible]. 

UNIDENTIFIED SPEAKER: [inaudible 
sentence]. [inaudible] or Oregon State's website and 
what [inaudible] said [inaudible]. [Inaudible 
sentence]. [Inaudible] she said, 11J'm almost done. 11 

She reiterated by saying [inaudible] she reiterated by 
saying [inaudible]. And so it set up a public 
dynamic where it was [inaudible]. She followed up by 
saying, "I got [inaudible] worked very hard on it." 

UNIDENTIFIED SPEAKER: [inaudible] 
online or [inaudible] copy. 

MARK REEVE: Thank you. Next, 
well hear from Brent Foster. 

BRENT FOSTER: Good afternoon, 
Chair Reeves, and members of the commission. l 
appreciate the opportunity to speak with you today. 
I think that [inaudible] my personal frustrations, but 
[inaudible] frustration to the broader environmental 
community. I've been working with DEQ - I want to 
start out by saying that I really want to emphasize 
there are [inaudible] people of high caliber with high 
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moral ethics, and a real dedication to doing the 1 
right thing. So [inaudible] see as [inaudible] crisis 2 
of po1icy. Time and time again where there is a 3 
questions and DEQ has to decide which side of the 4 
questions they're going to come down on the side 5 
[inaudible] water quality or air quality, or on the 6 
side of industrial [inaudible] not on the side of 7 
water quality, not on the side of what I consider to 8 
be the public interest. And that's [inaudible] it no 9 
longer makes sense for me to sit down with DEQ in a 10 
collaborative working group, such as Lori was ]] 

describing, because [inaudible] don\ have the 12 
resources. I cannot sit on five, or six, or seven 13 
different committees because I have 20 other thing to 14 
do. There are only a few of us who have the 15 
ability to work with department workers and time and 16 
time again [inaudible] whether it's the storm water 17 
control group. In my opinion [inaudible] so for me 18 
to sit there and deal with them and try to get what 19 
we ask for, in terms of [inaudible] and what was 20 
committed here by the former environmental quality 21 
director, was essentially a map [inaudible] let us 22 
know if there are toxic [inaudible], which there are, 23 
[inaudible] discharger has them, where are they? What 24 
is being discharged into them? And how much? Those 25 
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are three simple questions. Where are they? How 1 
much is being discharged into them? And what is 2 
discharged into them? And those are three questions 3 
DEQ cannot answer for you. They are allowing the 4 
discharge of toxic levels of toxic [inaudible] like 5 
mercury, like cyanide, like [inaudible] a11 on down 6 
the line. [inaudible] toxic concentrations. Not 7 
concentrations that I say are toxic. These are 8 
concentrations that exceed the state's own [inaudible] 9 
standards. At the very least, the state should know IO 
where. This is not rocket scientist [inaudible]. 11 
When every NPDS pennit gets submitted it comes along 12 
with a form. It's concentrations of at least one 13 
sample required by [inaudible]. 1t will tell you how 14 
much led, [inaudible] sample [inaudible] because these 15 
[inaudible] does not require monitoring [inaudible] 16 
even when they know the properties [inaudible]. 17 
[inaudible] frustration, which as led me to, I think, 18 
my current [inaudible]. I hope that this committee 19 
will help. We look to you frankly because we're out 20 
of[ inaudible]. We ask, for an example, that when 21 
you're allowing that discharger to discharge 22 
[inaudible] over the state water quality standard, 23 
into the Willamette River [inaudible], into a river 24 
that's already got so much mercury in it [inaudible 25 
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rest of sentence]. [inaudible] determine how much 
mercury they're putting in? The answer, no, we're 
not going to require that. That's clearly what 
[inaudible] no cost to you to process that data. 
They can just leave it in their folder, except DEQ 
said, "No, we're not going to require it. 11 Is it a 
big burden on industry? Heck, no. You know, 
[inaudible] more data [inaudible] well, unfortunate 
[inaudible] events. We agree with [inaudible] and for 
$30 to $50 and a few hundred dollars you could get 
data on a lot of that [inaudible]. [inaudible] real 
problem. The second big issue and it's gonna come up 
for you so I wanted to address it indirectly is DEQ's 
recent announcement, as of Wednesday, that they are 
going to radically begin the water quality 
[inaudible]. Okay? It's important [inaudible] only a 
few pages. Unfortunately, you 11 have to forgive the 
typos in this, but really this is fresh off the 
presses this morning. [Inaudible] what I've just 
prepared for you is a 1itt1e sunnnary of it. Go 
online, you can see the standard. In short, what 
they're proposing to do is add a mixing zone, for the 
first time, into the water clarity standards. Our 
water clarity standard right now says, nNo more than 
a lOo/o increase compared to natural background. 0 And 
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that's at the point - unless there's a mixing zone, 
that's at the point where the po11ution meets the 
water. What DEQ has done now over our objection and 
[inaudible] Northwest [inaudible] Paper Association 
[inaudible] can He true. Northwest [inaudible] 
Paper could not have paid to rewrite the very 
standard which they identified as one of their major 
problems. Yes, they did. They signed a contract 
with DEQ and it's in the record, 111 give you a 
records number, for $120,000. Now, certainly I'm not 
gonna say that DEQ didn~ exercise any [inaudible], 
but it's clear Northwest [inaudible] Paper [inaudible] 
current standard [inaudible]. They paid DEQ a big 
contract for $120,000, now the standard's been 
radically [inaudible]. When I actually calculated 
just in a test phase how much weaker it would be, I 
reached the incredible conclusion that actually -
whereas if you were discharging into a current stream 
would skip [inaudible] l NTU's [inaudible] water 
clarity turbidity. l NTU - today [inaudible] 
discharge would make that stream 1.1 NTU's [inaudible] 
increase. Under the new standard, if that stream 
[inaudible] 200 foot [inaudible] say, the Willamette 
or the Columbia, just assuming [inaudible] l NTU. 
First off, [inaudible] 300 foot mixing [inaudible]. 
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DEQ said, 11We're not even gonna look at what's I 
happening under the first 300 feet of a [inaudible] 2 
discharge into the water [inaudible]. Never mind what 3 
fish are there. Never mind who fishes in it. Never 4 
mind who swims in it. Never mind anything that goes 5 
on in that 300 foot area, which is the generally 6 
philosophy behind [inaudible]. Were only going to be 7 
concerned about what's happening at the end of that 8 
300-foot [inaudible]. Well, even at the end of that 9 
300-foot park, under the cu1Tent standard, you could 10 
go to 1.1 NTU's. Under the proposed standard, if 11 
it's any -- [inaudible] river [inaudible] 0 or 33 12 
NTU, right off the bat you've got 5 NTU national 13 
increase. So instead of having 1.1 NTU, even at the 14 
outside of this big mixing [inaudible] you get 6 15 
NTU's, okay?_ That's a pretty significant increase - 16 
about 500% [inaudible]. So then consider what's - 17 
how does that 300 foot mixing zone play in? That's 18 
when you really get the amazing - just the magnitude 19 
of the [inaudible] DEQ is now proposing. Typically, 20 
when you're looking at mixing zones, the big question 21 
is pollution [inaudible]? How much pollution do you 22 
get [inaudible] hits the water through the outside of 23 
the mixing zone? Now, we can play with numbers, but 24 
111 tell you that a 50 to 1 pollution ratio for a 25 
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300 foot area or stream like the Willamette is 1 
extremely [inaudible]. For blue [inaudible] it's more 2 
like 80 or 60. It's certainly above 50. If you 3 
assumed that [inaudible] 50 [inaudible] ratio, this 4 
proposed rule would mean that you could discharge 300 5 
NTU's down the pipe. 300 NTU's in the pipe. Now, 6 
this is 300 NTU at the pipe, and obviously that 7 
dilutes as you go down the stream. But when you 8 
consider that DEQ's own [inaudible] for this said that 9 
we could see real effects on trout and species like 10 
trout as low as 10 NTU. Do you realize that this 11 
isn'tjust a theory. It's not just a problem ofa 12 
weakening in the standards that isn't gonna have an 13 
effect. It's something that's gonna have an effect 14 
on fish. Whether you eat fish, whether you simply 15 
like to know that there are fish there. [Inaudible] 16 
somebody like to look at a clear river. The picture 17 
that's on the front cover there is something that 18 
right now, under the current standard, would be 19 
totally illegal. It would violate the 1.1 NTU 20 
standard. Under the proposed standard, that would be 21 
perfectly legal because you wouldn \be looking at 22 
[inaudible] water. You'd have to go down 50, 100, 23 
probably about 300 feet [inaudible]. To me, this is 24 
symbolic of a [inaudible] a flawed perspective 25 
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[inaudible] why is the standard being [inaudible] 
pollutant. Hard to look at [inaudible] Willamette or 
the Columbia or any other river and think that the 
rivers are too clear right now, or that we have room 
to make them dirtier. With that, I would invite you -
I wanted to let you understand - certainly the 
articles that were in the Historian and I can tell 
you from - because I was at that [inaudible] hearing 
when Ally Shrader did explain very clearly and 
explicitly that they were very close to fmishing this 
out. And at that time I did not think that she 
was. And I think that there's a very simple course 
of action. We know that [inaudible] Jet alone 
[inaudible] DEQ representative [inaudible]. It's 
serious. We can move on from it. But if you - we 
will forward you the transcript where the testimony's 
very clear [inaudible]. You can listen to it and 
[inaudible] it. l think the proper course of action 
is for either the director or DEQ [inaudible]. I 
apologize to the senate environment committee 
[inaudible]. I think though, just to put it in 
context, this is not a dollar issue. Okay? They 
want to [inaudible] this as a dollar issue. Right 
now, Oregon DEQ has a proposal by a private 
contractor to prepare. What we said as a reasonable 
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base [inaudible] let's just start with the major 
entities on the Columbia and Wi11amette. That's only 
about 20 of them. And I don\ know the precise 
numbers but [inaudible] GIS [inaudible] and do all the 
[inaudible] assessment on the $15,000. Now, $15,000 
is not a small amount of money, except that DEQ just 
received a $75,000 grant [inaudible]. This money 
could be used to support this less than $15,000 
study, and you would have made progress. And this is 
what we said during our meetings to DEQ [inaudible] 
me to be so frustrated. You don\ need to do it 
all now. Just make some progress. We don l want to 
sit down and [inaudible] some negotiation [inaudible] 
polluting industry [inaudible] run up around the clock 
for a month. This is the information [inaudible] 
public. I\n gonna wrap it up [inaudible] questions 
that you may have. I appreciate your time. END: 
TAPE 6, SIDE A FROM 183 TO END ST ART: 
TAPE 7, SIDE B PROMO TO END OF TAPE 

UNIDENTIFIED SPEAKER: -- our 
relationship [inaudible] for the work that they do, 
but I do think now [inaudible] great time. Hopefully 
for the commission to exercise some due authority and 
hopefully encourage and realize that this [inaudible] 
and we 're certainly going to do our best to work on 
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1 those issues as well. But I think that - there's a 
2 rea1 opporttmity for these views to change its focus 
3 and [inaudible] proposed water [inaudible]. 
4 MARK REEVE: Questions? I had a 
5 couple for them. One is these proposed rules on 
6 turbidity. I take it - it seems like they just came 
7 out a couple days ago of proposed - was there a 
8 rules advisory committee involved in this? 
9 UNIDENTIFIED SPEAKER: There was 

10 
11 

not a rules advisory committee. There were several 
meetings. We [inaudible] several inca111ations of this 

12 over the last few years and from the very start we 
13 said [inaudible]. Yet it's the first time it's ever 
14 been done in Oregon. We've just come through with 
15 this breezing session where most people think that 
16 water quality is [inaudible] pipe. Most people just 
17 learned [inaudible] standard [inaudible] without limit. 
18 [Inaudible] and there is not standard [inaudible]. 
19 So, we just [inaudible] doing the water quality when 
20 were already doing the water clarity, and were 
21 already doing the [inaudible] backwards. Creating 
22 zones in an unregulated pollutions. And it's not 
23 allowed [inaudible] it is not - anywhere [inaudible]. 
24 They contract [inaudible] they are less acknowledged 
25 than [inaudible] regulations [inaudible] water. 
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I [Inaudible] statute which said we want to end all 
2 water pollution by 1985 [inaudible], okay? But if 
3 anyone ever tells us Ihl too radical I would say, 
4 "Well, look at the [inaudible] white guys in 1972 
5 that say we had to end all water pollution by 1985." 
6 Im just saying that you should [inaudible] 
7 concentration [inaudible]. 
8 UNIDENTIFIED SPEAKER: Okay, so 
9 these - this proposal is out there for public comment 

10 at this point. And when is the schedule for when it 
11 would potentially come to the commission? 
12 UNIDENTIFIED SPEAKER: [inaudible] 
13 hearing set for November 29th. l think that public 
14 comment hearings [inaudible]. 
15 MARK REEVE: Well, Im not - I 
16 donl care about exact dates, but roughly December -
17 timeframe? 
18 UNIDENTIFIED SPEAKER: I think that 
19 it would probably go back to DEQ, and probably be 
20 later than December before it comes to [inaudible]. 
21 MARK REEVE: Okay, thank you. 
22 Next we11 hear from Jay Christian Lanam (Phonetic). 
23 Welcome. 
24 JAY CHRISTIAN LANAM: Thank you 
25 very much for [inaudible] and allowing this public 

October 21, 2005 

Page 39 

1 forum. [Inaudible] my name's Dr. Jay Christian Lanam. 
2 I'm a psycho biologist. One of my specialties is the 
3 effect [inaudible] on the brain and the nervous 
4 system. But actually I'm here today as a resident of 
5 Lincoln County. I have a home about seven mi1es down 
6 river on the - I believe [inaudible] Oregon City. We 
7 have some problems that I'd like to make you aware 
8 of. First of all, the [inaudible] in Lincoln County 
9 are quite disproportionate. We have - out of the 36 

10 counties in Oregon Lincoln County is third in the 
11 overall cancer death rate. It's seventh in the 
12 overa11 rate of cancer. It's number one in the 
13 [inaudible] of deaths from malignant brain cancer, 
14 first in death rate from malignant melanoma. Second 
15 in incidents of cervical cancer and so on down the 
16 line. Out of nine kinds of cancer only one does not 
17 list Lincoln County in the top ten, in terms of 
18 mortality. According to the World Health 
19 Organization, 80% of all cancers are environmentally 
20 [inaudible] influenced. And [inaudible] Samuel 
21 [inaudible] in Chicago [inaudible] 95%. When we look 
22 at the top [inaudible] states in the area as being 
23 [inaudible] Lincoln County is right among this 10% 
24 [inaudible] of all the counties in the United States 
25 for it. Air releases a recognized [inaudible]. We 
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1 are, at this point, we only have one industry that's 
2 putting out large amounts of pollution and this is 
3 the [inaudible] Mill. It is the only time 
4 [inaudible] industry in Lincoln County. Actually they 
5 are putting out about 15 million pounds of [inaudible] 
6 into the air per year. And right now there are no 
7 [inaudible] up for renewal in the next five years. I 
8 wanted to come here to speak to you today because at 
9 this point it's not absolutely [inaudible] on this. 

JO [Inaudible] have a water qualitypennit that was up 
11 for renewal, which has already essentially been 
12 approved. [Inaudible] citizens concern and outrage 
13 basically [inaudible] new comment period that has been 
14 reopened. And [inaudible] taking place shortly. Just 
15 a little bit about this particular mill; there is no 
16 independent monitoring other than by contractors that 
17 [inaudible]. They do their own monitoring. There's 
18 only one site to directly [inaudible] quality. Most 
19 of the permit is based on modeling data for air 
20 quality, other than direct measurement. We think the 
21 conditions need to actually be measured on the ground. 
22 The things that are being measured - the one side is 
23 on the hill. And this is an area [inaudible] fog, 
24 and in fact our weather conditions are a 1ittle bit 
25 like Los Angeles, because we have the cool, coastal 
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air corning in contact with air from the warmer I 
interior and that sometimes [inaudible] in a blanket 2 
[inaudible] toxins there. So not only do we think 3 
they need to be measured on the ground, we think they 4 
need to be measured in the valley where there is a 5 
lot of these smog- generating conditiOns. Second, 6 
there are no real direct studies of health [inaudible] 7 
statistics of the cancer registry, things of this 8 
sort, but nobody has done any studies related to the 9 
health of people in various distances that they live 10 
from the mill. We know that the chemicals in the I I 
air result in combinations that are often quite 12 
different from what's actually release. These are not 13 
always in the standards. The health effects, of 14 
course, are not predictable either and people will 15 
often say, "Well, it's very difficult to prove what 16 
causes cancer, 11 cuz there are multiple conditions. But 17 
when we have these kinds of statistics it certainly 18 
makes it suspect and we think that there certainly 19 
needs to be some kind of precaution exercised here. 20 
Actually, the Georgia Pacific Corporation is second in 21 
the top 100 air polluters in the United States. This 22 
is a local example of a corporate giant and ifs 23 
actually [inaudible]. I guess that's obvious 24 
[inaudible] industry. It's not necessary that they be 25 
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this high. Weyerhaeuser, which is actually the number I 
one sized paper and [inaudible] timber company in the 2 
world is fifteenth in their toxic conditions in the 3 
air. So there's a lot that can be done. I wanted 4 
to take just an example of one thing. One of the 5 
permitted pollutants in demand; we know that lead is 6 
a health risk at all sorts of levels, but it's not 7 
just the direct health risk of lead itself, but 8 
actually any heavy metal will compromise the blood 9 
[inaudible] and allow other chemicals into the brain 10 
that shouldn t be there. I was just hearing about II 
fish mercury, of course this is also a coastal area 12 
where there's quite a bit offish consumption. And 13 
if you're considering whether to look at state's 14 
levels of these or local conditions, I would say that 15 
it's very important to look at local conditions. How 16 
does the fish consumption and what's going into the 17 
water interact [inaudible] our bodies with what the 18 
air in fact does? We want this planet to modernize 19 
its pollution controls. We [inaudible] before they 20 
continue to operate. WE want direct monitoring of 21 
the air quality and we want direct health studies, 22 
not [inaudible] across the county. We are learning 23 
all the time more about how toxins- reducing 24 
[inaudible] cause autism, attention deficit, 25 
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hyperactivity disorder, and asthma. Some things are 
simply too precious to lose, our health and the 
health of our children are definitely something that 
falls in this category. Thank you very much. 

MARK REEVE: Thank you. Thanks 
very much. Next well hear from Gretta [inaudible]. 

GRETTA: [inaudible]. First, I'd 
like to leave this [inaudible]. I'm a [inaudible 
sentences]. [Inaudible] cancer eve1y night and day by 
my pollution. My [inaudible sentences]. [Inaudible]. 
There are many homes on this lane [inaudible]. My 
main mission [inaudible] cancer [inaudible] some fonn. 
[Inaudible sentence]. [Inaudible] number of patients 
[inaudible]. I've lived in my home for 27 years. 
I'm deeply disturbed by what I can see [inaudible] 
ongoing attempts to conceal and downplay the toxic 
pollutants coming from the [inaudible] mill. Please 
do not allow an increase of air pollution [inaudible]. 
Too many people are all ready dying. Let's all work 
together to fight [inaudible] a way for the mill and 
the community to coexist [inaudible] new technology 
exists to solve the problem [inaudible]. Let's look at 
greatly reducing, not increasing the toxins 
[inaudible]. [Inaudible] and for myself, it's not 
okay that I and many others wake up at 3 a.m. 
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[inaudible]. [Inaudible sentences]. I wouldn t have 
moved here ifl'd known [inaudible]. [Inaudible 
sentences]. [Inaudible] technology [inaudible] 
especially [inaudible]. [inaudible sentences]. And 
as for the corporation of the United States 
[inaudible] and our air and water [inaudible]. And 
lastly, it is our [inaudible] right to [inaudible]. 
Thank you very much. 

MARK REEVE: Thank you. Lastly, 
we11 hear from Brett Dandin [inaudible]. I\n not 
sure if! got your last name correct, Brett. 
Welcome. 

BRETT: Okay, [inaudible] my name 
is Brett [inaudible] and I\n here to talk to you 
today about the proposed [inaudible] standards 
[inaudible]. I will be briefcuz [inaudible] went 
over some of the details. I got a couple of emails 
yesterday telling me about the standard [inaudible] I 
didnt want to read it. This - going through these 
[inaudible J isnt always the most exciting thing to 
do. But as I - it's only three pages so I've 
provided it for you and I want to go over just a 
few of the - what I consider the most radical 
changes. 

UNIDENTIFIED SPEAKER: Do you have 

11 (Pages 41 to 44) 

800.528.3335 
www.NaegeliReporting.com 

503.227.7123 FAX 

NaeGeLI 
RePORTinG 
CORPORATION 

Portland, OR 
503.227 .1544 

Seattle, WA 
206.622..3376 

Spokane, WA 
509.838.6000 

Coeur d'Alene, ID 
208.667. I 163 

Com1 llcporting '11'1111 Preseo1111io11 Videocu11fe1-e11ciog 



Meeting 

Page 45 

I another copy? 
2 BREIT: I do, but - I realize 
3 [inaudible] draft mle of getting this out to the 
4 commission in its early stages. I hope [inaudible] 
5 comments will be effective. On the cover, briefly is 
6 a chart that is not [inaudible] specific or not any 
7 specific water body or even any specific [inaudible] 
8 fish. It's just roughly showing [inaudible] turbidity 
9 and time, on the x axis, showing the effects on fish. 

10 And I show you these to make a point that certain 
11 spikes in turbidity - certain spikes in murky water, 
12 cloudy water, perhaps after a rain storm, [inaudible] 
13 have a while to deal with that. Long-tetm spikes 
14 [inaudible] long-term changes in the water clarity 
15 have a much more profound effect on fish. So if we 
16 look at - on the y-axis, say, this is expediential, 
17 but between the ten and 100, say, 50 NTU's, which is 
18 a unit for turbidity. For a couple of hours it may 
19 not effect fish tremendously. When you move into the 
20 [inaudible] that's why I'm looking at reduced 
21 [inaudible] oflong-term [inaudible]. The reason I 
22 show that chart is that some of the proposed 
23 standards have al1owed monthly increases in turbidity 
24 at the same rate that cun·ent turbidity standards 
25 allow for an hour, not even for an hour but for a 
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1 second, which 111 get to in a minute. So, 111 
2 just briefly talk about this rule. Ifyoull turn to 
3 the second page, which is at the bottom of this 
4 [inaudible] Page 27 of Section- or [inaudible] 41 of 
5 the rules. It's - it's the redline version - the 
6 red is an addition to the rule, and on the tight is 
7 where the lead is [inaudible] that big long paragraph. 
8 That's the whole standard of - I'm not gonna vent to 
9 much about DEQ, because I've only spent about three 

10 years looking at these mies. So I don t have the 
11 buildup as perhaps some of the earlier people have in 
12 expetience. And I hope that during my career of 
13 looking at these rules that 111 never have to get to 
14 that point. But [inaudible] red line [inaudible] so 
15 I was looking at these rules and [inaudible] show DEQ 
16 did provide the changes in the rule [inaudible] 
17 comparing these mies side by side. [Inaudible] red 
18 line [inaudible] so the deleted portion says, "No more 
19 than 10% increase [inaudible] turbidity." [Inaudible] 
20 where it comes out at a pipe. Basically, the old 
21 rule says, 11Whatever is [inaudible] discharge cannot 
22 be more than 10% greater cloudy [inaudible] than 
23 [inaudible] the natural background level [inaudible]." 
24 That's [inaudible] ifyoull turn to the next page, 
25 labeled Page 28 here. The third line down says, 
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"Maximum turbidity" -
UNIDENTIFIED SPEAKER: I have a 

question. [Inaudible] portion [inaudible] it says, 
11However limited duration activities necessary 
[inaudible] to emergency which would accommodate 
[inaudible] turbidity and cause [inaudible]." It 
talks about natural [inaudible sentences]. 

UNIDENTIFIED SPEAKER: Right, there 
are seven -

UNIDENTIFIED SPEAKER: Okay, good: 
So-

UNIDENTIFIED SPEAKER: -- there are 
[inaudible] emergencies [inaudible]. I'm talking about 
in a normal day-to-day operation [inaudible]. 

UNIDENTIFIED SPEAKER: [inaudible] I 
understood you to say that the red line was what was 
still needed, and yet on to the tight there l; this 
[inaudible] they don t seem to be related. So, are 
you saying the red line is the new? 

UNIDENTIFIED SPEAKER: No, I'm 
sorry I wasn't clear. The red line in the text is 
the added part of the rule. And the deleted -

UNIDENTIFIED SPEAKER: The new 
part? The red line is the new? 

UNIDENTIFIED SPEAKER: -- right, 

the red text. 
UNIDENTIFIED SPEAKER: Right. 
UNIDENTIFIED SPEAKER: And the 

Page 48 

4 deleted is off in a small box [inaudible] -
5 UNIDENTIFIED SPEAKER: Right. 
6 Okay. 
7 UNIDENTIFIED SPEAKER: -- okay. So 
8 we're working from the old rule of 10% increase at 
9 the pipe - 10% increase over the background level is 

10 the natural [inaudible] level. Going on to the 
11 second page, or Page 28 where the third - the first 
12 subsection says, 11To [inaudible] turbidity criteria for 
13 waters of the state. A, maximum turbidity. The 
14 background turbidity is 33 NTU's or less [inaudible] 5 
15 NTU's above background." So we've gone from a 
16 percent to an actual numeric value. And say if the 
17 - if the - if the maximum - or if it was at 33 
18 NTUs - if it was that murky, than lOo/o of that is 
19 3.3 increase. So that [inaudible] verus 5 NTU's, 
20 which isn't that big ofa difference, but if the 
21 background is 1 NTU -- that's how murky the water is, 
22 then the standard a11ows five in addition to that and 
23 that becomes - the new standard become 6 NTU's, which 
24 is a 600% increase over the background level. If you 
25 follow the DEQ [inaudible] 0.1 NTU's [inaudible] data 
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1 to show, so that's the default. lfthat was the 
2 case, the stream had 0.1 NTU, the increase [inaudible] 
3 6 would be a 6,000% increase. So these have 
4 tren1endous, potential impacts to water clarity of 
5 Oregon. Moving on to monthly average for turbidity 
6 in subsection 2B, about a third of the way down the 
7 page and under 2B [inaudible] B, says, "Where 
8 background turbidity is greater than 30 NTU's, monthly 
9 average turbidity must not exceed 10% of the 

I 0 background." What is that 10% covering in? 
11 (Inaudible] time the old standard being it can He 
12 10% [inaudible] the new rule saying it can~ - the 
13 standard 10% for a month. And moving on to Page 29, 
14 second to the last page. So if these increases that 
15 l'm talking about - and Brad mentioned this, but !In 
16 going to reiterate it. They occur outside of the 
17 [inaudible] rule. So - and in the case of the 
18 WiIIamette, which is greater than 200 feet wide, is 
19 600% or 6,000% increase that !In talking about would 
20 only be measured outside 300 [inaudible] in the pipe. 
21 So if this is the pipe, the microphone stand, 
22 [inaudible] into the rule all the way 300 feet down 
23 stream, there's no measurements, there's no 
24 requirements, there's no regulation. It could be 
25 anything. It could be [inaudible]. (Inaudible] only 

Page 50 

1 measured outside of the safety zone [inaudible]. And 
2 last, on Page 29, subsection F, about a third of the 
3 way down the page. It says, "The department may 
4 establish criteria for limited duration [inaudible] 
5 more stringent than the crite1ia." So this is giving 
6 the department the authority- giving DEQ the 
7 opportunity to make it more stringent in certain 
8 situations. But again, it says, "It may." There's 
9 no legal requirement for DEQ to do so. So it may 

10 or may not in these situations. There's not 
11 mandatory requirement to protect the water clarity in 
12 public waterways, waters that are already water body 
13 limited, which are the [inaudible] stream of public 
14 drinking water intake. There may be other drinking 
15 water rules, but as far as this rule for the water 
16 quality standards, a stream ofred [inaudible] 
17 spawning areas, there's no legal requirements for DEQ 
18 to protect those areas in between. That's all I 
19 have. 

MARK REEVE: Okay. Thank you. I 20 
21 think that concludes - well, I guess nobody in the 
22 audience [inaudible] up. They don\ have their slip. 
23 I think that concludes the public forum. I'd like to 
24 take a very brief break before we take up our last -
25 UNIDENTIFIED SPEAKER: Before we do 
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I'd like to [inaudible]. 
2 MARK REEVE: Sure, go ahead. 
3 UNIDENTIFIED SPEAKER: [inaudible 
4 sentences]. [Inaudible] I don~ know the truth of 

them [inaudible]. [Inaudible] DEQ and I - I'd like 
to explain that in several areas that bother me more 

7 than others. ]fl understand [inaudible], is that 

5 
6 

8 
9 

correct? 
UNIDENTIFIED SPEAKER: I don\ know 

IO [inaudible]. 
11 UNIDENTIFIED SPEAKER: Oh, okay. 
12 Because if it was and given the issues we've raised, 
13 I wonder [inaudible] because [inaudible]. The second 
14 thing we've already talked about [inaudible] as far as 
15 the [inaudible] article about [inaudible] and what 
16 !In going to say is not directed [inaudible] I would 
17 say the same thing. lfthe river papers funded a 
18 study like this [inaudible] l mean, at least I feel 
19 that way. When there is funding [inaudible] somebody, 
20 and so I'd like to [inaudible]. And then 
21 [inaudible]. 
22 UNIDENTIFIED SPEAKER: Do you have 
23 
24 
25 

more issues? 
UNIDENTIFIED SPEAKER: No, I've 

just pointed out the specific ones. I mean, the 
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1 gentleman that just spoke on his study [inaudible] 
2 changes, and these [inaudible] effects [inaudible]. 
3 UNIDENTIFIED SPEAKER: That last 
4 one, the turbidity rule is out on public notice and 
5 is a rule that is in process of coming to you. So 
6 you will get - and you will [inaudible] as you 
7 recall, by Bob [inaudible]. So you will be -
8 continue to be involved in those discussions. 
9 UNIDENTIFIED SPEAKER: Okay, and I 

JO understand that that's a public process [inaudible]. 
11 [Inaudible] looking for is the [inaudible] rule change 
12 itself. 
13 UNIDENTIFIED SPEAKER: Okay. 
14 UNIDENTIFIED SPEAKER: [inaudible] 
l 5 frrst going back to the Georgia Pacific 1hing. This 
16 is a Title 5 permit. They have to be renewed every 
17 five years. It is in the process of public comment 
18 right now, so it hasn \been issued. There has been 
19 a-
20 UNIDENTIFIED SPEAKER: It's a tad 
21 bit more complicated than that. It's a little more 
22 complicated than that. Actually, the waterside of the 
23 permit was issued. It went out for public comment, 
24 public comment was received, but there wasn\ 
25 objection to the permit. And then the air pennit was 
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out and public comment was received on that. And the I 1 
department heard concerns raised about the water side 2 
of the permit during the air process. The department 3 
took a relatively unusual step of withdrawing the 4 
pennit on reconsideration to -- the water pennit, to 5 
take more testimony. Obviously, they consulted with 6 
Georgia Pacific and they didn ~ object, even though 7 
they might have, because they wanted to get a - the 8 
department wanted to get a full hearing on the water 9 
side. So they're both out on public notice, but 10 
technically the water pennit did issue, and thats why 11 
its a little bit confusing. 12 

UNIDENTIFIED SPEAKER: [inaudible] 13 
DEQ did extend the public comment on the air side - 14 

UNIDENTJFIED SPEAKER: Yes, as 15 
well. 16 

UNIDENTIFIED SPEAKER: [inaudible] 17 
significant comment [inaudible]. 18 

UNIDENTIFIED SPEAKER: There's been 19 
tremendous effort, I think, to get as much public 20 
input as possible on that permit. And - 21 

UNIDENTlFlED SPEAKER: [inaudible 22 
sentence]. 23 

UNIDENTIFIED SPEAKER: Would you 24 
like - I'm sure that the region has - working on the 25 
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permit, has a lot of background information on the 1 
whole process. Would you like a little packet? 2 

UNIDENTJFIED SPEAKER: [inaudible] 3 
and if you have any side-by-side [inaudible) old or 4 
the new. I'd also like to know why [inaudible]. 1 5 
think I know a little bit about [inaudible]. 6 

(Inaudible discussion) 7 
UNIDENTJFIED SPEAKER: On the 8 

turbidity one - well, theres two issues. One is I 9 
1here's more known about turbidity effects on fish, so 10 
there's been an improvement [inaudible]. The second 11 
one is trying to clear up this whole monitoring 12 
issue, because the fact of the matter is, the way the 13 
rule is written, this 1 Oo/o increase, at low values of 14 
turbidity you can\ measure. So Oregon has written 15 
into its law a rule that, you know, just -1hat 16 
really cannot be measured. So the department is 17 
trying to deal with that and get it to a point 1hat 18 
we can actually [inaudible] these rules in 1he 19 
streams. Well, for example, if you got 1 NTU and 20 
you want to try to see if you now have 1.1, you 21 
can\ measure that with this new technology. So - 22 
and even at 2 you can\. Even at 3 it's 23 
questionable. These low NTU units are basically 24 
really clear water. And so the idea is to move 25 
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toward the standards that you really can know when 
someone violates it [inaudible] legally approach it. 
So that\; what the department's trying to do. It's 
not that they're trying to move back on these rules 
[inaudible]. 

UNIDENTIFIED SPEAKER: All right, 
commlssioner Wil1iamson 's correct and 111 just respond 
[inaudible], in terms at why we looked at the 
turbidity standards was exactly that. We do, as you 
heard, in some other discussion about water quality 
toxins. We generally do a [inaudible] every three 
years to look at water quality standards that need to 
be looked at. The turbidity standard had not been 
looked at for a 1ong time. And as commissioner 
Williamson said, the way it was written, quite 
frankly, is basically unimplementable (Phonetic) from a 
[inaudible). And at the time, which I think was 
2002, when the subject came up oflooking at the 
turbidity standards, which was a couple of water 
quality administrators ago. And I think you're 
beginning to understand why we go through water 
quality administrators every two years. The turbidity 
standard of the - department discussed how to go 
about it, given the resource constraints. At that 
time, l think the administrator was Mike Luellen. 
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And we made - we do have authority given to us by 
the legislature, which is referred to as Receipts 
Authority, to enter into contractual arrangements to 
have some services paid for. It is an authority that 
we have. We generally use it only in permitting for 
someone [inaudible] special acceleration of a pennit 
or a special study or something like that, theyTe 
allowed to [inaudible] department to do that. We 
experimented with that on this standard. 1 will not 
do it again. You don\ learn things unless you 
experiment and we have experimented and I think you're 
quite correct, Connnission [inaudible], we are now in a 
box on the turbidity standard, because regardless of 
what we do, it's going to be considered to have been 
paid for Northwest [inaudible] Paper. And we need to 
deal with that as we go forward with the standard. 
But that's the history and that's why we did that 

UNIDENTIFIED SPEAKER: [inaudible] 
comment wasn\ to say [inaudible] --

UNIDENTIFIED SPEAKER: Absolutely. 
No, I don\ disagree at all. 

UNIDENTIFIED SPEAKER: --
[inaudible] and I don\ care which side [inaudible]. 

UNIDENTIFIED SPEAKER: 1 agree. 
UNIDENTIFIED SPEAKER: It's one 
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thing to have the pride [inaudible] do it's own study 1 
and bring it to our consideration [inaudible] or 2 
anybody else who does it [inaudible]. 3 

UNIDENTIFIED SPEAKER: No, I 4 
absolutely agree with you because the sad fact is, 5 
sort of, regardless of the outcome you paint the 6 
outcome. And we're not [inaudible] having to deal 7 
with that problem, even if the outcome is based on 8 
very, very good science. It's gonna be a challenge 9 
for us and for you to evaluate when a rule comes to 10 
you, you know, whether or not this [inaudible] work. II 
And you should not [inaudible]. 12 

UNIDENTIFIED SPEAKER: But that is 13 
- it's a much broader issue than that. For example, 14 
coming down the pipe when this fish consumption study 15 
gets back, it's gonna get paid for by the EPA. The 16 
citizens of Oregon are probably not gonna pay for 17 
this study, EPA is gonna pay for it. And the EPA 18 
has already gone on record that they want a bigger 19 
number than they have. So is that gonna be a 20 
[inaudible] study? Well, a lot of people are gonna 21 
say, "Yeah, that's a tainted study, because these guys 22 
have a vested interest already. 11 The fact of the 23 
matter is that people pay for a lot of things. And 24 
I know it doesnl look well or whatever, but you 25 
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know, it's a bigger issue than just [inaudible] I 
showing up and paying for this study. 2 

UNIDENTIFIED SPEAKER: [inaudible] 3 
public sector [inaudible] very aware of what the 4 
public [inaudible]. 5 

UNIDENTIFIED SPEAKER: l agree 6 
totally, but if we're not going to allow it form the 7 
[inaudible] paper indust1y than we'd better look at 8 
whether we 're gonna accept the money from the EPA to 9 
do this fish consumption study. Cuz I can tell you 10 
they have a bias [inaudible]. And, at best, I think II 
what you got to do is just lay that out in front 12 
and say, you know, I don l know. I think it's a 13 
bigger issue than [inaudible] and I think turbidity is 14 
a - turbidity is a tough one cuz we took it on. 15 
Turbidity as a measure is - its' what we call a 16 
[inaudible], okay? The measure of something that's 17 
not very we11 defined, okay? And so the impacts are 18 
pretty fuzzy. I mean, I think the diagram on the 19 
front sort of shows that. You look at the impacts; 20 
they're not very well defined. So, if you're looking 21 
al something like zinc [inaudible], okay? You can 22 
define a [inaudible] a precise curve of what the 23 
impact is in zinc in certain concentration on a 24 
certain kind of [inaudible]. You can\ do that with 25 
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turbidity, cuz there's a lot of different [inaudible]. 
Not only that, but there's a huge background of 
different turbidities in Oregon streams and there's a 
huge difference in turbidity over time. So, given 
an that, there's a lot of noise in this system. 
And there always will be turbidity. There's a lot of 
noise. 111 - it's just a - inherently in turbidity 
there is this problem of trying to provide standards 
that are meaningful but not to [inaudible]. Than we 
get [inaudible] whole controversy about [inaudible] and 
that's like a whole philosophical [inaudible] between 
the people who are trying to [inaudible] stream and 
the people who have to discharge into stream. And 
we're that interfacing [inaudible] and one of the 
methodologies people have come up to try to make that 
system work is mixing zones. There's a lot of 
controversy on a mixing zone. And so if you're gonna 
try to solve the turbidity problem and mixing zones 
all at once then it's like you sort of[inaudible]. 
And I can understand the frustration on peoples side 
to try to protect wildlife and streams, and I also 
understand the frustration on the people who are 
[inaudible] and the frustration by the regulators to 
try to make this all work. And you just about 
[inaudible]. 
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UNlDENT!FlED SPEAKER: Well, one 
comment - just to kind of [inaudible] all of you 
about why this is so difficult to water [inaudible] 
and you know, we get our share of air issues as 
well. [Inaudible] as we heard today, there is this 
:fundamental difference between the way the clean air 
act comes from the [inaudible] water act [inaudible]. 
And the way the clean air act functions; the federal 
government, [inaudible] EPA, basically sets the 
cdteria and the standards in very [inaudible] detail. 
And so there's not much [inaudible] of interpretation 
[inaudible] state adopt the federal rule by reference. 
[Inaudible] and water on the other hand, they 
basically give that authodty all to the states to 
figure it out. And then they have to approve 
whatever the state does. So, in water, you re 
continually in the debate about whatever standard it 
might be because the federal government [inaudible]. 

UNIDENTIFIED SPEAKER: [inaudible] 
interest to me to look at the clean air act. 
[Inaudible] priority will come from [inaudible] models 
[inaudible]. I don\ hear anybody challenging that 
whole process [inaudible]. But water we do. I mean, 
its a big philosophical debate and Im not sure 
[inaudible]. 
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UNIDENTIFIED SPEAKER: There won\ 
2 be [inaudible]. 
3 UNIDENT!FIED SPEAKER: Can 1 ask 
4 one - maybe I didn't understand this correctly, but 1 
S was trying to [inaudible] got lost. But do 1 
6 understand you to say that the values we need are 
7 low. We don't have the tools to be able to check 
8 that, so that the lab values that we get don't go 
9 low enough to get to the level that we need for 

10 clean water or less turbid water or what? 
11 UNIDENTIFIED SPEAKER: May 1 
12 respond to this? Mary Abrams is our lab 
13 administrator and I don't know whether that was 
14 something that Commission Laman had said he wanted to 
15 respond, but [inaudible]. 
16 UNIDENTIFIED SPEAKER: Chairman 
17 [inaudible] and [inaudible] comment [inaudible] 
18 extremely difficult to measure up [inaudible] from the 
19 laboratory [inaudible]. ItS very difficult when you 
20 get down to clean water, to measure [inaudible]. The 
21 added difficulty [inaudible] which is [inaudible] you 
22 have a pretty strong effect on turbidity [inaudible] 
23 also difficult. [Inaudible] historically has been one 
24 of the most difficult [inaudib1e] there is to measure. 
25 [Inaudib1e] something that makes sense from a 

Page 62 

1 measurement standpoint and regu1ate it. We've had a 
2 very difficult time in that we [inaudible]. You 
3 know? And if you have a rea1ly clear stream 
4 [inaudible] 1 to 1.1 [inaudible]. 
s UNIDENTIFIED SPEAKER: So, I mean, 
6 you wanted to make an analogy, it's like giving a 
7 speech, okay? We don\ have a Jaw that you're 
8 speeding to go lOo/o over the [inaudible] because in a 
9 25 mile an hour zone a police man can't te11 whether 

10 you're going 27. So, what do police do? Well, I 
11 think they use like the 10-mile rule. That's what 
12 they do, okay? And what we 're doing here is we 're 
13 putting in the 5 mile an hour rule. That's what 
14 we're doing, okay? And if somebody dumps more than 5 
JS in there we can n1easure it. WeTe for sure. We 
16 can measure 5 no matter where it is on the scale and 
17 we're gonna [inaudible] if them if it's greater than 
18 5. That's what Baumgartner basically told us, right? 
19 That's why they chose 5. 
20 END: TAPE 7, SlDE B FROM 0 TO END OF TAPE 
21 START: TAPE 8, SIDEB FROMOTHRU 94 
22 UNIDENTIFIED SPEAKER: I don\ know 
23 whether that's the way to do it or not, I don\ 
24 know, but that's where they're trying to go. 
25 UNlDENTIFIED SPEAKER: And also 
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related to that [inaudible] given the [inaudible] that 
2 you have now. And this is sort of a growth 
3 [inaudible] but it's also been [inaudible] go from 0 
4 to [inaudible] and an ability to do some [inaudible] 
5 because we can't even do it now, given the standards 
6 of the past. It's not worth it. 
7 UNJDENTIFIED SPEAKER: [inaudible] 
8 so that - if 1 can - Im just trying to understand 
9 it. So this gives us the ability to whack 

10 (Phonetic), whereas the other one gave us barometers 
11 but we couldn t whack. 
12 UNIDENTIFIED SPEAKER: Yeah, it was 
13 very difficult. It was very difficult. The other 
14 thing that well do that 1 think that they're hoping 
1 S that we will do, we know what stream we really dont 
16 want [inaudible]. So we can [inaudible] and we know 
17 that it wont have a very big impact there. We can 
18 increase the monitoring, cuz that's like going to a 
19 school zone and speeding tickets. Its really 
20 important. You're not required [inaudible] I-5. And 
21 the 1-5 in our world is like the Columbia, okay. 
22 And, you know, because we know we dont [inaudible] 
23 in the Columbia [inaudible] a lot of things. So 
24 that's - I think that's where were trying to go with 
25 turbidity because of just the nature of turbidity 
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impact [inaudible]. 
UNIDENTIFIED SPEAKER: [inaudible] 

if you will. The other problem with turbidity is 
that it really is associated with some of the other 
issues that we discovered with water [inaudible] 
talking about. [Inaudible] around the water portion 
of water, they tend to travel around the [inaudible] 
portion of water. And so we do feel as [inaudible] 
important to get [inaudible] and we've bad trouble 
[inaudible] in doing that in the past with our 
[inaudible] very much struggle with the [inaudible]. 

UNIDENTIFIED SPEAKER: [inaudible] 
combination [inaudible]? 

UNIDENTIFIED SPEAKER: I apologize 
[inaudible]. 

UNIDENTIFIED SPEAKER: Suspended. 
UNIDENTIFIED SPEAKER: Like 

suspended in the water quality. 
UNIDENTIFIED SPEAKER: Okay, I was 

thinking you were talking about -
UNIDENTIFIED SPEAKER: [inaudible 

sentence]. 
UNIDENTIFIED SPEAKER: Thanks. Oh, 

another comment? 
UNIDENTIFIED SPEAKER: I iust have 
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one brief comment. I was taking notes here and it 
just occurred to me that [inaudible] all Stephanie is 
saying [inaudible] lesson about a receipt, what did 
you call them? 

UNIDENTIFIED SPEAKER: It's called 
receipts authority. 

UNIDENTIFIED SPEAKER: Receipts 
authority, okay. On the one had we have a very 
strong recommendation that we require polluters to do 
their own monitoring, and yet for somehow - which is 
going to be a cost item for them, which we're relying 
on them to make [inaudible] reports, etcetera, 
etcetera. Yet somehow the idea that they- that an 
industry as a whole wou1d give money to an agency to 
- for an agency to do their own research, which is 
what I understand happened, is that what happened? 

UNIDENTIFIED SPEAKER: That's 
correct. 

UNIDENTIFIED SPEAKER: Okay, all 
right. So, what's so bad about that? I mean, I 
can see if, you know, on the one hand we're relying 
on the industry to sell to the [inaudible] well, and 
this is the suggested tactic. Why arent we making 
the industry give money to DEQ so DEQ can monitor. 
1 mean, those seem to me like inconsistent reports by 

Page 66 

inconsistently approaches by critics. So I personally 
think that if you re - so long as the body, which is 
doing the testing is neutral, there's nothing wrong in 
asking or accepting money from the industry to get 
more data on it. So maybe the lesson we learn is 
that we contract out to a third party or we - you 
know, I dont know. I wouldnt necessarily give up 
on that approach. 

UNIDENTIFIED SPEAKER: Thank you. 
(Inaudible discussion) 
UNIDENTIFIED SPEAKER: I know 

public is at least as smart as I am. 
UNIDENTIFIED SPEAKER: I totally 

agree with that and ever day we take drugs. And I 
can tell you the testing of those drugs was done by 
an industry, they paid for it. There was a third 
part involved that actually did the testing, but they 
paid for it. Okay? We trust that process 
[inaudible]. It seems like to me that we gotta be 
able to trust this process here. That this agency 
can do research and do tests, okay, and it's not 
gonna be [inaudible]. We gotta have that trust, and 
we cant give up on that trust. 

UNIDENTIFIED SPEAKER: Okay. 
UNIDENTIFIED SPEAKER: Thank you. 
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UNIDENTIFIED SPEAKER: Good. 
[Inaudible] we have -

UNIDENTIFIED SPEAKER: We have 
another agenda item. 

UNIDENTIFIED SPEAKER: -- we have 
an agenda item, but were gonna take a short break. 
Were just taking a five-minute break and weil 
reconvene in five minutes. 

UNIDENTIFIED SPEAKER: Thank you. 
END: TAPE 8, SIDE B FROM 0 TO 94. 
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CERTIFICATE 

I, Aimee L. Clem, do hereby certify 
that the matter herein mentioned on the preceding 
title page was transcribed via tape recording. I 
transcribed an testimony adduced and other oral 
proceedings had in the foregoing matter; and that 
the foregoing transcript pages constitute a full, 
true and correct record of such testimony adduced 
and oral proceeding had and of the whole thereof. 

IN WITNESS HEREOF, l have hereunto set my hand 
this 4th day of December, 2005. 

Aimee L. Clem 
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State of Oregon 

Department of Environmental Quality Memorandum 

Date: September 21, 2005 

To: Environmental Quality Commission 

From: Cat Skaar 
DEQ Director's Office 

Subject: Materials for the October 21, 2005, Commission meeting in Portland 

I hope this letter finds each of you well. Here at the office, Stephanie is off on a much needed 
vacation until October 10 and we have thankfully quieted down a good deal since the end of session. 

You will find the materials for the October 21 meeting enclosed here. 
Item A: Minutes from the August 11-12 EQC meeting in Eugene 
Item B: Informational Item - Oregon Solutions 
Item C: Contested Case - John Richard Fleming 
Item D: Contested Case - Glenn and Barbara Fleming 
Item F: Informational Item - Mac's Radiator 
Item I: Action Item - Pollution Control Tax Credit 

Informational Items E (Umatilla Update), G (Director's Dialogue), and K (CTUIR Report) will be 
sent closer to the meeting. 

I have hotel rooms held for Ken, Judy and Lynn at the Sheridan Four Points hotel on the waterfront. 
When Day was blocking rooms back in August for the October meeting, this was the closest hotel 
with government rate rooms available. I will arrange for a state vehicle to pick you up and drop you 
off at the hotel on Oct 21 if you like. Your rooms are booked for Thursday and Friday nights (Judy 
and Lynn) and Thursday night only (Ken). Enclosed, please find details for getting to the hotel and 
parking. 

Please call or email if you have any questions. I look forward to seeing you in October! 

Revised Feb. 2003 
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20 min. 

11:45 p.m. F 
(15 min.) 

Noon 
(45 min.) 

12:45p.m. · 
15 min. 
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30 min. 

1:30 p.m. H 
(45 min.) 

2:t5p.m. 

2:45 p.m. J 
(15 min) 

3:00 p.m. 

EQC Agenda - Friday, October 21, 2005 
Portland, OR 

Approval of Minutes from 
Au ust 11-12 EQC meetin 
Oregon Solutions Greg Wolf-

National Policy 
Consensus 
Center; 
Pete Dalke 

Contested case: Fleming, Bryan Smith 
John Richard Anne Price 
Break 

Contested case: Glenn and Bryan Smith 
Barbara Fleming Anne Price 

UMCDF Update Dennis Murphey 

Recognize Macs Radiator, Linda Hayes A photographer will be present to 
winner, EPA National Small Gorman, document the recognition for the 
Business Environmental Andy Ginsburg award recipients as well as for the 
Leader in Pollution EQC record. 
Prevention Award and 
NATA, winner, National 
Environmental Industry 
Leadershi Award 

Executive.session-Working A buffetstyle lunch for the group will 
Lunch be ordered and will include s;:ilad and 

meat o lions. 

Break 

Director's Dialogue Stephanie 
Hallock 

Public forum We expect a turn out from the tribes 
for the public forum section. The 
Government to Government Summit 
is being held at PSU during the EQC 
meetin . 

Action item: Pollution Control Sally Puent, 
Facility Tax Credit Maggie 

Vandehe 
Commissioner reports 

Adjourn Judy and Lynn - there are rooms 
reserved for you on Thursday and 
Friday nights. Let Day know ASAP if 
there will be any changes .to these 
reservations. 



Environmental Quality Commission Meeting 
October 21, 20051 

DEQ Headquarters Room 3a 
811 SW 6'h Ave, Portland, Oregon 

Updated: October 11, 2005 

Beginning at noon and ending at 1:00 p.m. on June 21, the Commission will hold an executive 
session to consult with counsel concerning legal rights and duties regarding current and 
potential litigation against the Department. Executive session is held pursuant to ORS 
192.660(l)(h). Only representatives of the media may attend, and media representatives may 
not report on any deliberations during the session. 

Friday, October 21- regular meeting begins at 9:00 a.m. 

A. Adoption of Minutes 
The Commission will review, amend if necessary, and approve draft minutes of the 
August 11 & 12, 2005, Environmental Quality Commission meeting. 

B. Informational Item: Oregon Solutions 
Greg Wolf, National Policy Consensus Center at Portland State University, and Pete 
Dalke, DEQ, will present information to the Commission on Oregon Solutions; an 
organization which fosters community governance based on collaboration, integration 
and sustainability. 

C. Contested Case: No. WQ/OS-ER-04-070 concerning John Richard Fleming 
The Commission will consider a contested case in which John Richard Fleming 
appealed a proposed order and $4,200 civil penalty for violations pertaining to sewage 
disposal. The Commission will hear statements on behalf of Mr. Fleming and the DEQ at 
this meeting. 

D. Contested Case: No. WQ/OS-ER-04-072 concerning Glenn Martin Fleming and 
Barbara Chapman Fleming 
The Commission will consider a contested case in which Glenn Martin Fleming and 
Barbara Chapman Fleming appealed a proposed order and $1,263 civil penalty for 
violations pertaining to sewage disposal. The Commission will hear statements on behalf 
of Mr. Fleming and the DEQ at this meeting. 

E. Informational Item: Umatilla Chemical Agent Disposal Facility 
Dennis Murphey, DEQ Chemical Demilitarization Program Administrator, will give an 
update on the status of recent activities at the Umatilla Chemical Agent Disposal 
Facility (UMCDF). 

1 This agenda and the staff reports for this meeting can be viewed and printed from DEQ' s web site at 
http://www.deg .state. or. us/about/egc/ egc. htm. 



F. Informational Item: Mac's Radiator, and Northwest Automotive Trades 
Association, EPA award winners 

Updated: October 11, 2005 

The Commission will recognize Macs Radiator, recipient of the EPA 2004 National 
Small Business Environmental Leader in Pollution Prevention Award and The 
Northwest Automotive Trades Association, recipient of the EPA 2005 National 
Environmental Industry Leadership Award. 

G. Director's Dialogue 
Stephanie Hallock, DEQ Director, will discuss cun-ent events and issues involving the 
Department and the state with Commissioners. 

H. Public Forum 
Members of the public are invited to request time before the Commission during this 
agenda item by filling out a public forum request form and turning it in to Cathy Skaar 
ahead of time. ** 

I. Action Item: Pollution Control Facility Tax Credit 
The Department will present recommendations to the Commission on final certification 
of 13 facilities as well as alternate action on several other certificates. 

J. Commissioners' Report 

Adjourn 

Future Environmental Quality Commission meeting dates for 2005 include: 
December 22-23 Portland 



( 

Updated: October 11, 2005 

Agenda Notes 

*Rule Adoptions: Hearings have been held on Rule Adoption items and public comment 
periods have closed. In accordance with ORS 183.335(14), no comments may be presented by 
any party to either the Commission or Department on these items at any time during this 
meeting. 

Staff Reports: Staff reports for each item on this agenda can be viewed and printed from DEQ's 
web site at http://www.deg.state.or.us/about/egc/egc.htm. To request a particular staff report be 
sent to yoµ in the mail, contact Cathy Skaar in the Director's Office of the Department of 
Environmental Quality, 811 SW Sixth Avenue, Portland, Oregon 97204; telephone 503-229-
5301, toll-free 1-800-452-4011extension5301, or 503-229-6993 (TTY). Please specify the 
agenda item letter when requesting reports. If special physical, language or other 
accommodations are needed for this meeting, please advise Ms. Skaar as soon as possible, but at 
least 48 hours in advance of the meeting. 

**Public Forum: The Commission will break the meeting at approximately 1:30. on Friday, 
October 21 to provide members of the public an opportunity to speak to the Commission on 
environmental issues not part of the agenda for this meeting. Individuals wishing to speak to the 
Commission must sign a request form at the meeting and limit presentations to five minutes. The 
Commission may discontinue public forum after a reasonable time if a large number of speakers 
wish to appear. In accordance with ORS 183.335(13), no comments may be presented on Rule 
Adoption items for which public comment periods have closed. 

Note: Because of the uncertain length of time needed for each agenda item, the Commission may 
hear any item at any time during the meeting. If a specific time is indicated for an agenda item, 
an effort will be made to consider that item as close to that time as possible. However, scheduled 
times may be modified if participants agree. Those wishing to hear discussion of an item should 
arrive at the beginning of the meeting to avoid missing the item. 



Updated: October l l, 2005 

Environmental Quality Commission Members 

The Environmental Quality Commission is a five-member, all volunteer, citizen panel 
appointed by the governor for four-year terms to serve as DEQ' s policy and rule-making board. 
Members are eligible for reappointment but may not serve more than two consecutive terms. 

Mark Reeve, Chair 
Mark Reeve is an attorney with Reeve Kearns in Portland. He received his AB. at Harvard 
University and his J.D. at the University of Washington. Commissioner Reeve was appointed 
to the EQC in 1997 and reappointed for a second term in 2001. He became Chair of the EQC in 
2003. Commissioner Reeve also serves as a member of the Oregon Watershed Enhancement 
Board. 

Lynn Hampton, Vice Chair 
Lynn Hampton serves as Tribal Prosecutor for the Confederated Tribes of the Umatilla Indian 
Reservation and previously was Deputy District Attorney for Umatilla County. She received 
her B.A. at University of Oregon and her J.D. at University of Oregon School of Law. 
Commissioner Hampton was appointed to the EQC in July 2003 and lives in Pendleton. 

Ken Williamson, Commissioner 
Ken Williamson is head of the Department of Civil, Construction and Environmental 
Engineering at Oregon State University and serves as Co-Director of the Center for Water and 
Environmental Sustainability. He received his B.S. and M.S. at Oregon State University and 
his Ph.D. at Stanford University. Commissioner Williamson was appointed to the EQC in 
February 2004 and he lives in Corvallis. 

Judy Uherbelau, Commissioner 
Judy Uherbelau is a graduate of Ball State University with a B.S. in Economics/Political 
Science. She received a J.D. from UCLA School of Law and currently works as an attorney 
with Thomas C. Howser, PC in Ashland. Judy served in the Peace Corps and the Oregon 
House of Representatives as well as numerous boards and commissions. Commissioner 
Uherbelau was appointed to the EQC in February 2005 and lives in Ashland. 

Donalda Dodson 
Donalda Dodson is currently Interim Executive Director of the Oregon Child Development 
Coalition. Previously, she served as Administrator of the Department of Human Services 
Office of Family Health and as Manager of the Maternal/Child Health Program at the Marion 
County Health Department. Donalda has a B.S in Nursing and a M.S. in Public Health. She 
has chaired or served on nearly a dozen public health committees and task 
forces. Commissioner Dodson resides in Salem. 

Stephanie Hallock, Director 
Department of Environmental Quality 

811 SW Sixth Avenue, Portland, OR 97204-1390 
Telephone: (503) 229-5696 Toll Free in Oregon: (800) 452-4011 



TTY: (503) 229-6993 Fax: (503) 229-6124 
E-mail: deq.info@deg.state.or.us 

Cathy Skaar, Assistant to the Commission 
Telephone: (503) 229-5301 

Updated: October 11, 2005 
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Oregon Environmental Quality Commission 
Minutes of the Three Hundredth and Twenty Seventh Meeting 

August 11-12, 2005 
Regular Meeting1 

Beginning at 8:30 a.m. on August 11, the Environmental Quality Commission (EQC, Commission) toured 
local environmental projects for an on-site inspection of the Department of Environmental Quality's (DEQ) 
activities. After the tour, the Commission met in an executive session beginning at 12:40 p.m. to consult 
with counsel about legal rights and duties regarding current and potential litigation against the DEQ2

. The 
executive session was held in the Farwest Room of the Red Lion Hotel, located at 204 Coburg Road, 
Eugene, Oregon. 

The following Commissioners were present for the regular meeting, which was held in the Estate Room of 
the Red Lion Hotel in Eugene. 

Mark Reeve, Chair 
Ken Williamson, Member 
Judy U herbelau, Member 

Chair Reeve called the regular meeting to order at approximately 1 :30 p.m., and introduced the 
Commission members, DEQ Director Stephanie Hallock, Assistant Attorney General Larry Knudsen, and 
Commission Assistant Cat Skaar. Agenda items were taken in the following order. 

B. Contested Case No. LQ/HW-NWR-03-060 regarding United States Army Corps of Engineers 

The Commission considered a contested case in which the United States Army Corps of Engineers 
(USAGE) appealed a proposed order and $84,900 civil penalty for hazardous waste management 
violations. Larry Knudsen, Assistant Attorney General, summarized the Administrative Law Judge's (ALJ) 
findings of fact and asked Commissioners to declare any ex parte contacts or conflicts of interest 
regarding the case. All Commissioners declared that they had no ex parte contacts or conflicts of interest. 
Mr. Knudsen explained that an affirmative vote of all three Commissioners would be necessary for a 
decision. Les Carlough, DEQ Office of Compliance and Enforcement Senior Policy Advisor, Jeff 
Bachman, DEQ Environmental Law Specialist, and Lynne Perry, Department of Justice, summarized 
arguments on behalf of DEQ. Misty Latcu summarized arguments on behalf of USAGE. 

The primary legal issue before the Commission was whether USAGE has sovereign immunity from the 
financial benefit portion of the civil penalties. Commissioners discussed facts in the case and the 
Commission's role in reviewing contested cases. Commissioner Williamson moved to uphold the ALJ's 
order in the case. Commissioner Uherbelau seconded the motion and it passed with three "yes" votes. 

1 The staff reports for this meeting can be viewed and printed from DEQ's Web site at 
http://www.deq.state.or.us/about/eqc/eqc.htm. To request a copy to be sent by mail, contact DEQ, Office 
of the Director, 811 SW Sixth Avenue, Portland, Oregon 97204; phone: (503) 229-5990. 
2 Pursuantto ORS 192.660(1 )(h) 
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A. Informational Item: Update on the Status of the Umatilla Chemical Agent Disposal Facility 

Dennis Murphey, DEQ Chemical Demilitarization Program Administrator, gave an update on the status of 
recent activities at the Umatilla Chemical Agent Disposal Facility (UMCDF). Mr. Murphey introduced 
Lieutenant Colonel Donna Rutten, new commander of UMCDF. In August 2004, the Commission gave 
the US Army approval to start chemical weapon destruction at the facility, and DE Q's Chemical 
Demilitarization Program continues close oversight of work at the facility. 

C. Rule Adoption: Air Quality- Lakeview PM10 Maintenance Plan and LaGrande PM10 
Maintenance Plan 

Andy Ginsburg, DEQ Air Quality Administrator and Larry Calkins, DEQ Eastern Region Senior Natural 
Resource Specialist, summarized and proposed adoption of the Lakeview and La Grande PM10 

Maintenance Plans and corresponding rules, which include amended air quality permitting rules 
associated with each community. Adoption of the plans enables DEQ to request that EPA re-designate 
Lakeview and La Grande from non-attainment areas to attainment areas for PM10. Mr. Ginsburg 
explained that the plans continue strategies that have succeeded in reducing PM10 in Lakeview and 
LaGrande, while also allowing for community growth. Commissioner Uherbelau moved to adopt the plans 
and the corresponding rules. Commissioner Williamson seconded the motion and it passed with three 
"yes>J votes. 

D. Director's Dialogue 

Stephanie Hallock, DEQ Director, discussed with Commissioners current events and issues involving the 
Department and the state. Director Hallock reported that DEQ did well in the budget process this 
session-all DEQ bills passed. Legislative action supporting DEQ water quality initiatives lined up with 
DEQ's Strategic Directions-the planning process produced results. DEQ will be working with the EOG to 
set a direction and budget next session to address recent cutbacks in Air Quality and Hazardous Waste 
programs and funding. 

Friday, August 12, 2005 

Chair Reeve called the meeting to order at approximately 8:30 a.m. 

E. Adoption of Minutes 

The Commission reviewed draft minutes of the June 23-24, 2005, EOG meeting. Commissioner 
Uherbelau moved to approve the draft minutes. Commissioner Williamson seconded the motion and it 
passed with 3 "yes" votes. 

G. Informational Item: Water Quality Turbidity Overview 

Lauri Aunan, DEQ Water Quality Administrator, Robert Baumgartner, DEQ Water Quality Program and 
Policy Assistance Section Manager and Tom Rosetta (lead staff person developing turbidity standards} 
briefed the Commission on DEQ plans to develop a new turbidity rule, and discussed key issues involved 
in revising the current criteria. The proposed rule includes numeric criteria for evaluating turbidity and 
addresses the affects of turbidity on beneficial uses of water bodies. 

H. Public Forum 

At approximately 9:30 a.m., Chair Reeve invited members of the audience to provide public comment to 
the Commission. Larry Chase of Springfield testified, expressing concerns about the economic impact on 
rural communities and small-scale suction dredge miners as a result of the changes to the ?OOPM 
NPDES General Permit that were adopted at the June 22-23, 2005, EOG meeting. 
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I. Commissioner Reports 

No Commissioners gave a report. 

At approximately 10:20 a.m., the Commission adjourned. 

3 



State of Oregon 

Department of Environmental Quality Memorandum 

Date: 

To: 

From: 

Subject: 

September 12, 2005 

Environmental Quality Commission . l., 
Stephanie Hallock, Director A . \~L/H1:./ 
Agenda Item B. Informational Item: Oregon Solutions Update 
October 21, 2005, EQC Meeting 

Purpose of Item To provide an overview and discuss DEQ' s involvement with the 
Oregon Solutions collaborative approach to environmental projects. 

Background The mission of Oregon Solutions is to develop sustainable solutions to 
community-based problems that support economic, environmental, and 
community objectives and are built through the collaborative efforts of 
businesses, government, and non-profit organizations. 

In order to achieve sustainable solutions, there is often a need to work 
across sectors, jurisdictions, interests, and issues. Oregon Solutions 
provides the mechanism and the place for this type of problem-solving. 
Using a new model, the Community Governance System, Oregon 
Solutions projects work with communities to bring diverse partners to 
the table to reach an agreement on the solution. 

Oregon Solutions projects are designated by the Governor and 
implemented using the Community Governance System. The projects 
grow out of the collaborative efforts of government, businesses, and 
non-profits and support the Legislature's sustainable community 
objectives adopted in 2001 and summarized in the Oregon Solutions 
brochure (Attachment A). 

The Oregon Solutions process involves the Governor appointing a 
highly respected "convener" (chairperson) for a collaborative team 
comprised of federal, state, and local government officials, business 
interests, and non-profit and civic organizations. The convener and 
these "project partners" then work to find an integrated solution that 
leverages the resources of the team, and to develop an implementation 
plan. 

Oregon Solutions Project Teams routinely include the State's 
Economic Revitalization Teams. The Economic Revitalization Teams, 
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October 21, 2005 EQC Meeting 

Key Issues 

Next Steps 

EQC 
Involvement 

Attachments 

Available Upon 
Request 

Approved: 

of which DEQ is a member, help bring other state and local 
government officials to the table around Oregon Solutions projects. 

DEQ has been instrumental in several Oregon Solutions projects to 
reduce diesel emissions and minimize the impacts of wildfire 
(Attachments C, D, and E). Involvement in additional projects is 
anticipated in support of the agency's mission. 

DEQ staff are assessing a number of potential Oregon Solutions 
projects. One is a jointly sponsored project with ODOT to reduce 
diesel emission in the I-5 Delta Park corridor in Portland. Other 
projects may involve water quality trading, Brownfields redevelopment 
and renewable energy facilities, in particular small-scale hydro, 
biofuels and biomass projects. 

Potential EQC involvement includes suggestions and recommendations 
for Oregon Solutions projects, or serving as the Governor's appointed 
convener for a project. 

A. Oregon Solutions informational brochure 
B. What the Oregon Solutions Collaborative Approach Brings to the 

Table. 
C. "Saving Energy, the Environment, and a Good Night's Rest- Oregon's 

Approach to Truck Idling," Kevin Downing, Winter 2005 
ECOStates. 

D. Clean Lane Diesel Project, information from the Lane Regional Air 
Pollution Authority Web site. 

E. Central Oregon Partnerships for Wildfire Risk Reduction, Oregon 
Solutions project summary. 

F. Background infonnation: Greg Wolf and the National Policy 
Consensus Center. 

Additional information is available from the Oregon Solutions Web 

"''° h<~J/w~m•~ 
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The Oreg -- - 1ftiti0ris ·Network· is compriSe·d of buSineSSes, 

non-profits, gove.i"tim¢nt·agene:i~.s·;and 9itizeb:.orgarirzcit1ons 

that are able to· C:onriecttheir res0Utc€s; BxJ)EfrtiSe a·nd in

terests to collaborative, cbrrimunitY·ba.Sed ProjeCts. 

The Oregon Solutions Steering Committee serves as 

the hub ofthe Oregon Solutions Networkc They help coh: 

nectthe resources of the Gregori coni.mUnhY.t6:pr6je_ctS .. 

Chair.Ted Kulong6ski, Governor, S1:afo of Oregon 

Business .Representatives 

Tom K&!lY;·Board ChBlr,·oreg6n.·Busi'ness'.Assoc1atioil 

John Ledger, Legfs!ative·Rep·resehtat!Ve, ASSoc!aiJOn· of 
Oregon ·1ndustrles 

Duncan Wyse," p·reS1d€nt; .oregcin BuSirless Cbi..Jn'C!l 

Government Representatives 

Judge Mike McArthUr,:shermari Couhty 

Michael Jor'dan~ Chlef Operating OffiCer, M.etro:Regibnal 
Government 

Jim Torrey,.·Mayor; City·ofEugerie 

Ray Naff, bireCtor, ·Governor'$ Ec6nom'!c .Reviia11zat1on 
Team 

Non-profit .Representatives 

Eileen Brady, Vice .President of Ma'rketing·arid Jiiformation 
Services, Ecotrust 

John· Emrick, Board Chalr, ·Meyer·Me'.rnOriaf 'Ir.ust 

Martin Goebel, President,.Sustalnab,10'.Northwest 

Staff 

Greg Wolf, ·ofreCtOr, Nation'al P61icY'·conse'nSus ce·nter 

Pete Dalke, Oregon Solutions 

Kim Travis, Adminlstrative-"Ass'iStant 
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National Policy ConSehSus: Center 
College of Urban and Public Affairs 
Portland State Universi\Y 
Post Office Box 7 51 . 
Portland, Oregon 97207-751 

Phone: 503-725'9092 
Fax: 503-725-9099 
www.0Rsolutl6ns:org 
lnfo@ORsolutions.org 
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Some of our projects include: 

The construction of 17 wind turbines in Sherman County. This 
project was permitted in four months as a result of early partici
pation of stakeholders that had siting concerns. 

The Delta Ponds project will result in watershed and habitat res
toration of a Willamette River floodplain and develop the area 
as a center for recreation and environmental education. 

Rice Island is the largest in-water dredge disposal site in the 
Lower Columbia, and it is quickly approaching capacity. A di
verse group of stakeholders are preparing to market Rice Island 
sand while ensuring protective habitat for wildllfe. 

Zenger Farm, in outer Southeast Portland, encompasses both 
farm and wetland and will serve as the state's only "eco
agricultural park" where visitors learn about ways that agricul
ture and natural areas can co-exist. 

Fort Clatsop-to-the-Sea-Trail team members are designing a trail 
from the Fort Clatsop Memorial, under Highway 101, and trav
ersing multiple property ownerships to Sunset Beach and the 
Pacific Ocean as part of the Lewis and Clark Bicentennial. 

Metro Carbon Offsets will provide individual motorists and busi
nesses in the Portland area the opportunity to contribute to a 
fund to purchase transportation related carbon offsets in 
amounts sufficient to offset the C02 emissions from the vehicles 
they own or operate. Current partners include: Ji.ffy Lube, Nike 
and the City of Portland. 

The Farmer's Irrigation District fish screen project involved de
veloping, prototyping, and utilizing fish-friendly screens that will 
help provide long-term sustainability for the orchard industry in 
Hood River. 

The development of an Opportunity Foundation facility in Ma
dras will provide vocational tralningfor adults with disabilities. 
The facilJty will sit on a Brownfield redevelopment site and is the 
cornerstone of the downtown revitalization effort. 

Oregon Solutions thanks all those involved with our projects, 
including the following Network sponsors: 

Oregon Community Foundation 
The Governor's Office 
Portland State University, The Hatfield School of Government 
Samuel S. Johnson Foundation 
Bonneville Power Administration 
US Bank 

OREGON 
SOLUTIONS 

~ 
0 
::r 
3 
CD 
:::i -)> 



Solving problems 1n 

a new way 

The mission of Oregon 

Solutions is to develop 

sustainable solutions to 

community based prob

lems that support eco

nomic, environmental, and 

community objectives and 

are built through the col

laborative efforts of businesses, government, 

and non-profit organizations. 

In order to achieve sustainable solutions, we 

often need to work across sectors, jurisdictions, 

interests, and issues. Oregon Solutions pro

vides the mechanism and the place for thls type 

of problem-solving to occur. Our staff works 

with communities to bring diverse partners to 

the table. By using a collaborative process, the 

partners reach agreement on what they will do 

together to solve the problem at hand. 

This approach integrates and makes efficient 

use of public and private investments, over

comes impediments early on, elevates the visi

bility of the project and engages communities in 

creating solutions. 

Sustainable Community Objectives 

The Oregon State Legislature signed these objectives 

into law during the 2001 Legislative Session. Oregon 

Solutions projects must address at least one sustain

able community objective and attempt to address mul

tiple objectives. 

Economy 

1. A resilient economy that provides a diversity of 

good economic opportunities for all citizens. 

2. Workers whose knowledge and skills are globally 

competitive, and supported by life-long education. 

Community 

3. Independent and productive citizens. 

4. Youth who are fully supported by strong families 

and communities. 

5. Downtowns and mainstreets that are vital and 

active. 

6. Efficient development that saves infrastructure 

investments and natural resources. 

7. Available and quality affordable housing. 

Environment 

8. Healthy urban and rural watersheds and species 

abundance and diversity. 

9. Clean and sufficient water for human and natural 

use. 

10. Efficient use and reuse of resources, and elimina

tion of harmful toxins in the environment. 

"/ believe that to meet the challenges we face today it is essential to engage businesses, govern
ment, non-profit organizations and citizens in collective action. Oregon Solutions creates the place 
to come together and provides the means to reach community agreements that connect Orego
nians in solving these challenges, in communities across the state." 
- Ted Kulongoski, Governor, State of Oregon 

Community Governance System 

Oregon Solutions projects are implemented using 

the Community Governance System. The projects 

grow out of the collaborative efforts of government, 

businesses, and non-profits and support the sustain

able community objectives. There are five elements 

of the Community Governance System. 

1. A problem or opportunity defined by the commu

n.i!v that addresses at least one sustainable 

community objective. 

2. The Governor's designation of the Oregon Solu

tions project and appointment of a neutral com

munitv convener, who can lead a team to ad

dress the challenge. 

3. An Oregon Solutions Team of federal, state, 

local, and other government entities, busi

nesses, non-profits, and citizens who are 

needed, or can contribute to a solution. 

4. An integrated solution that leverages the re

sources of the Solution Team to meet the chal

lenge at hand and sustainabillty objectives. 

5. A declaration of cooperation that team mem

bers sign that commits their resources and time 

in an integrated action plan. 



OREGON 
SOLUTIONS 

WHAT THE OREGON SOLUT/OJVS 
COLLABORATIVE APPROACH 

BRINGS TO THE TABLE 

Attachment B 

Oregon Solutions transitioned out of state government several years ago and found a natural 
home as a program of the National Policy Consensus Center (NPCC) at Portland State 
University. The Center assists public leaders and state dispute resolution programs in 
establishing and strengthening the use of collaborative practices to address difficult public 
policy issues. The Center is a partnership between the Policy Consensus Initiative (PCI), a 
national non-profit, and Portland State University's College of Urban and Public Affairs. 
NPCC serves as the applied research and development arm of PCI. 

The "value added" that Oregon Solutions brings to a project includes: 

1. A Neutral Forum - a place where various interests and stakeholders can come 
together that is more neutral than a meeting sponsored or hosted by one of the parties 
at the table. 

2. Proven Experience and Success in Collaborative Efforts - Successful experience 
with over 25 collaborative projects over the past 3 years, engaging all levels of 
government, businesses, non-profit agencies and local citizen groups. 

3. Private Sector Participation - For projects that could benefit from financial or other 
contributions from the private sector, it is often uncomfortable for local governments 
or state agencies that may have regulatory roles to invite private sector participation. 
Oregon Solutions can play that role with no conflict of interest. 

4. State Agency Cooperation - The Governor is the chair of Oregon Solutions' steering 
committee and appoints a neutral convener for each Oregon Solutions project. This 
designation brings with it the cooperation of the appropriate regional Economic 
Revitalization Team, and a heightened level of attention from state agencies. 

5. A Declaration of Cooperation - The Oregon Solutions process concludes with a 
Declaration of Cooperation signed by each of the participating parties. This non
legally binding document provides a clear statement of the group's intent, clarifying 
commitments and agreements of the participating parties. The Declaration of 
Cooperation includes an implementation plan and serves as an excellent vehicle to 
attract additional funding to a project, showcasing the broad level of support for the 
project. 



SAVING ENERGY, THE ENVIRONMENT, AND 

A Goon NIGHT
1

s REsT-0REGoN's APPROACH 

TO TRUCK IDLING 

Attachment c 

BY KEVIN DOWNING 

TRUCKING IS AN IMPORTANT part 
of America's economy, as any trucker 
will tell you that everything you have 

was brought to you by truck. They'll also tell 
you that life on the road, supplying that de
mand, can be hard. Many drivers are away from 
home for weeks at a time. The margins are slim 
and it isn't possible for these truckers to spend 
the night in motels. So they rest in their trucks. 
Sleeper compartments have come a long way in 
the past several years, offering a number ofame
nities like televisions, VCRs, and refrigerators. 
But it takes power to run this technology, and 
that requires idling of the truck's engine. This 
becomes an issue for the driver, the truck owner, 

and the community at large, as well as environ
mental agencies. This is a story about how Ore
gonians have come to address this problem. 

The diesel fuel consumed by truck idling during 
rest periods represents about one percent of the 

petroleum imported into the United States and five 
percent of the fuel used by heavy trucks altogether. 

The Impacts of Truck Idling 

With up to a million trucks across the coun
try each idling almost 2,000 hours a year, the 
impacts can b.e rather sizeable. Long duration 
idling by trucks is estimated to consume ap

. proximately 960 million gallons of diesel fuel 
every year, costing truck operators over $1.4 
billion in fuel and an additional $300 million 
for wear' and tear on the engines. The diesel fuel 
consumed by truck idling during rest periods 
represents about one percent of the petroleum 
imported into the United States and five percent 
of the fuel used by heavy trucks altogether. All 
of that idling also results in significant air pol-
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lution impacts: 180,000 tons of nitrogen oxides 
(NOx), 5,000 tons of particulate matter (PM), 
and 11 million tons of carbon dioxide ( C02) 
emitted each year. 

NOx emissions contribute to ozone creation, 

which remains a challenge in many parts of the 
country, but it is the latter two pollutants that 
have attracted increasing attention in the last 
few years. Diesel particulate is identified as a 
probable or likely human carcinogen by a num
ber of international, federal, and state environ-

mental and public health agencies. Many states, 
including Oregon, have posited that diesel par
ticulate accounts for the greatest risk for can

-cer in breathing the.·outdoor air, ill some cases 

by an order of magnitude greater than the next 
air toxic in the ranking. C02is identified as the 
most significant anthropogenic climate change 
agent, although carbon soot, whi~h comprises a 
large portion of the particulates found in diesel 
exhaust, has also been put forward as another 
important global warming influence. It is the 
combination of these public health and envi
ronmental impacts from idling diesel trucks 
that enabled various players in private, public, 
and nonprofit sectors in Oregon to take advan
tage of currently existing programs and incen
tives to produce an effective and comprehensive 
response to this problem. 

continued on page 18 
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Saving Energy, the Environment, and a Good Night's Rest
Oregon's Approach to Truck Idling 

Initially, long duration idling was identified as 
an issue of interest under the West Coast Gov

ernors' Climate Change Initiative. Launched by 
the Governors ofWashington, Oregon, and Cali

fornia in September 2003, the goal of the initia

tive was to devise a regional approach to global· 
warming. The recommendation on idling was to 

develop a string of"electrified" truck stops along 
the Interstate 5 corridor. This is a technique that 

provides for infrastructure changes at truck stops 

Seeing an opportunity to move this project idea 
forward, Stephanie Hallock, director of the ODEQ, 

petitioned Governor Ted Kulongoski, a former trucker 
himself, to convene an Oregon Solutions team to 

address the problem. 

that allow drivers' comfort needs to be met more 
efficiently with fewer environmental impacts. It 

would rely upon privately owned truck stops to 
refit their facilities to .incorporate these technol

ogies into their operations. How that was to be 
accomplished was left to the states. 

Oregon's Approach to the 
Problem 

The health impact of exposure to diesel ex
haust has been an issue of interest to the Oregon 

Department ofEnvironmental Quality (ODEQ). 

ODEQ's diesel program, known as the Oregon 
Clean Dieselinitiative, relied primarily on promot

ingretrofittiri.g exhaust controls on existing engines 
and using cleaner grades of diesel fuel However, it 
also became clear that reducing emissions during 

trucker rest periods could prove to be another vi

able strategy. As clear as it may be to most observ
ers that reducing truck idling is a good idea with 

benefits fur all parties, for the participants directly 
involved there remained a number ofbarrier issues 

that resembled the old chicken-and-egg phenom
enon. Truck stop operators were reluctant to in-
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stall units on their sites ifthey didn't see a demand 
for the service, truckers weren't able to demand a 

service they couldn't see in the marketplace, and 
technology providers found it difficult to overcome 

the risk to put new technology in place. 

Seeing an opportunity to move this project idea 
fotward,StephanieHallock,directoroftheODEQ, 

petitioned Governor Ted Kulongoski, a former 
trucker himsel£ to convene an Oregon Solutions 

team to address the problem. Oregon Solutions, a 
program in place since 2001, promotes a new style 

of community governance, one based on the prin
ciples ofcollaboration, integration, and sustainabil

ity. It is intended to create a place to come together 
and reach community agreement on solving spe

cific problems important to Oregonians. 

The team for this project-representing truck 
companies; truck stop operators; electricity pro- · 

viders; technology vendors; and economic devel

opment, energy and environmental agencies-was 
able to develop a consensus around the concept of 

truck stop erectrification. While recognizing that 
idling truclcs can be found at locations other than 

truck stops, the team chose to focus on truck stop 
electrification in part because the target was more 

focused: 5, 700 commercial truck parking spaces in 
the state versus 290,000 long haul trucks licensed 

to operate in Oregon. However, t~at doesllt mean 
that the latter aspect of truck idling isn't addressed 

in Oregon. More on that shortly. 

The team worked to develop a project plan sup

porting a grant application to .EPA's SmartWay 
Transport program for Oregon State University 

and The Climate Trust to administer a project that 
would "electrify" at least 600 commercial truck 

parking spaces primarily along the I-5 corridor. 
Financing for the project comes from a variety of 

sources. Oregon's Business Energy Tax Credit Pro
gram, administered by the Oregon Department of 

Energy, will provide $2.3 million in credits, and 
the State Low Interest Energy Loan Program will 

provide $1.4 million in loans. The idling technology · 
providers are expected to provide a matching con-

continued on page 19 



Saving Energy, the Environment, and a Good Night's Rest
Oregon's Approach to Truck Idling 

tribution valued at $1.6 million, and The Climate 
Trust will commit $2 million. The Climate Trust 
derives its funds from implementing Oregon's in
novative C02 standard, the first state-mandated 
regulation of greenhouse gases, passed by the Leg
islature in 1997. This standard requires new power 
plants ro offset a significant portion of their C02 
emissions. A plant developer may choose to meet 
part or all of its reduction target by paying miti
gation funds to The Climate Trust, which in turn 
must use the funds to carry out projects that avoid, 
sequester, or displace the C02 the plant will emit 
in excess of the standard. The project sites are not 
necessarily limited to Oregon. The Climate Trust 
at the same time also committed $200, 000 to sup
port truck st.op projects in Washington State. 

In January 2005 The Climate Trust pub
lished a request for proposals for projects. to be 
funded under this financing package. The solici
tation period was still open as this article went 
to press. Although the overall project costs
about $7 million-are significant, the benefits 
are tremendous. When completed, the project 
will result in the following annual savings: 

•!• 3.1 million gallons of dieselfuel; 

•!• $1.8 million to truck drivers and truclv 
ing companies in avoided fuel costs and 
reduce'd engine wear; 

•!• $6.6 million in avoided public health 
costs; 

•!• more than 900tons of carbon monoxide, 

hydrocarbon, PM, and NOx; and 

•!• 33,000 tons of C02. 

Idling Outside Truck Stops 

As noted earlier, trucks will still idle for long 
periods of time at other locations like public rest 
areas, "wide spots" in the road, and distribution 
centers. Emissions from idling at these places 
can still be significant and are not addressed by 
an effort that focuses only on truck stops. There 
are technological solutions like providing aux
iliary power units, onboard cabin heaters, and 
battery powered systems that can answer the 
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driver's need for comfort, but again, these face 
many of the same challenges preventing wide
spread truck stop idling solutions. 

Stepping up to this challenge is the Lane Re
gional Air Pollution Authority (LRAPA) based 
in Eugene, Oregon. Its program, known as "Ev
erybody Wins," takes advantage of the state's 
Business Energy Tax Credit and the Low Inter
est Energy Loan Program to underwrite a pur
chase/lease program for these onboard truck idle 
reduction systems. Promoted on placemats used 
at truck stops across the state, the program is de
signed to overcome the capital cost barrier that 
truckers face in making this kind of investment 
by allowing them to effectively make their pay
ments from the resulting savings in fuel costs. 
LRAPA also organized installation training at 
a local community college, recruited local truck 
repair facilities to become trained and certified to 
complete these installations, and provided hospi
tality packages to truckers staying over while their 
rigs were refitted with this technology. 

Both the truck stop electrification effort and 
the LRAP A program reflect the creativity and en
terprise of people coming together from the public 
and private sectors to solve significant challenges. 
As a result, it will soon be possible to tell truckers 
that when they come to Oregon, they can help the 
environment and get a good night's rest. 

Kevin Downing is clean diesel program coordina
tor with the Oregon Department of Environmental 
Quality. For more information on the West Coast 
Governors' Climate Change Initiative, see http:/ I 
www.energy.ca.gov/global_climate_change/west· 
coastgov/. For .information on Oregon Solutions, 
see http://www.orsolutions.org/. For information 
on The Climate Trust and the truck stop electri
fication solicitation, see http://www.climatetrust. 
org/truckstopRFP.html. For information about 
the Business Energy Tax Credit and Low Interest 
Energy Loan Program, see http://egov.oregon.gov/ 
ENERGY/CONS/BUS/bushome.shtml. For in
formation on LRAP A's "Everybody Wins'' project, 
see http://www.apucentral.com/index.php. 
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Attachment D 

Oregon Solutions and Lane 
Clean Diesel Project 

The Lane Clean Diesel Project was born 
out of the need to establish a stable, rea
sonably priced supply of Ultra Low Sul
fur Diesel and biodiesel in Lane County. 
Sponsored by LRAPA through an EPA 
grant, designated by Governor Ted Ku
longoski as an Oregon Solutions project, 
headed by Lane Metro Partnership and 
staffed by Good Company, the project 
team has brought together more than 30 
participants from the public and private 
sectors to work side-by-side to bring clean 
fuel to this community. 

The project's Oregon Solutions designa
tion assures governor support and assis
tance, and commitment to address at least 
one sustainable community objective as 
determined by the governor's Community 
Governance System. Specifically, this 
project encourages the use of cleaner, more 
sustainable fuels and gives recognition to 
entities who are making wise environmen
tal choices for the future. 

+Bulk Storage 11mks: Bulk Ultra Low 
Sulfur Diesel is now available in 
Eugene from two bulk distributors: 
The Jerry Brown Company and Tyree 
Oil. Both distributors have added 
bulk storage tanks at their distribu
tion sites, providing a stable supply 

™ 

of clean diesel to the community, at a 
combined cost of more than $160,000 
in private funds. EPA provided 

Local cleon--diese! storage 
f(/nks n1akc prf~ject a suc<.:ess. 

$15,000 to each 
provider to help 
offset the instal
lation costs. 

+Oakridge 
Card Lock.· The 
community of 
Oakridge will 
be able to ben
efit from clean 
fuels as well, 
due to a com
mitment from 
Ed Staub & 

Sons Petroleum Inc. to include Ultra 
Low Sulfur Diesel and biodiesel at its 
new card lock refueling station in the 
city of Oakridge. The project, which 
received funding help from the EPA, is 
expected to be completed by Septem
ber. 

+ J{ecognition 
Program: 
The team 
as devel
oped a logo 
and Clean 
Lane Fuel 
trademark 
for use with 
this project. 



Fleets or individuals using the clean fuels 
will be authorized to use the Clean Lane Fuel 
logo on promotional materials, vehicles and 
workplaces. Recognition license plate frames 
and bumper stickers will be supplied to 
participants as well. The recognition program 
will be transferred to LRAPA to continue 
implementation at the completion of the proj
ect. 

Collectively, more than 30 government agencies, non-profits and private businesses have committed 
to the project at this time. 

4J School District 
· Bethel School District 

City of Eugene 
City of Oakridge 
City of Springfield 
Cummins Northwest 
Ed Staub & Sons Petroleum Inc. 
Eugene Water and Electric Board (EWEB) 
Good Company 
J. H. Baxter Corporation 
Laidlaw 
Lane Metro Partnership 
Lane Regional Air Pollution Authority (LRAPA) 
Lane Transit District (LTD) 
Northwest Youth Corp. 
Oakridge School District 

414105 

Oregon Dept. of Agriculture 
Oregon Dept. of Energy 
Oregon Dept. of Environmental Quality 
Oregon Dept. of Transportation's Oakridge 

Maintence Station 
Oregon Office of the Governor 
Oregon Toxics Alliance 
Rainbow Water District 
Rexius 
Royal Caribbean Cruises Limited 
SeQuential Biofuels 
Springfield School District 
The Jerry Brown Company 
Tyree Oil 
USDA Forest Service - Middle Fork Ranger 

District 
Willamalane Parks and Recreation 
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DRAFT: : : Central Oregon Partnerships for Wildfire Risk Reduction 
In 2004 Oregon Solutions convened a group of federal agencies, ti1nber industry representatives, enviro1unentalists, and 
local governnients to develop a strategy to niake the harvest of s1nall dia1neter ti1nber econo1nically profitable in Central 
Oregon. The project reduces the threat of wildfire to populated areas, protects ecologically valuable old growth, and 
inzproves the local econoniy. 

The Problem: Since the late 1980s, a co1nbination of wildfire fuel accu1nulation 

and droughts have created uncharacteristically severe wildfire in Central Oregon. 
At the same time, there has been increased interest in putting homes in forested 

areas, putting more people and property in the path of wildfire. 

The best solution, harvest of small diameter timber around residential areas, was 
econo1nically difficult because timber companies were m1able to invest in 
processing infrastructure while the supply of small dian1eter timber fluctuated so 
dramatically year to year. Businesses need to be able to forecast accurately, and 
traditionally only large diameter timber was managed for economic output. 

The Solution: Stakeholders agreed to create a central office to both 1naintain a 

database of all available small diameter timber sales and actively solicit new ones 
so that there is always a five year "shelf-stock" available. The system is call the 
"Coordinated Resource Offering Protocol" (CROP). 

Based on these assurances one company has co1nn1itted to building a 15.5 

megawatt biomass power plant to take advantage of the new resource, and other 
non-profits and community groups are actively working to expand markets for 
small diameter products like· fence posts and furniture. 

Resources Leveraged: 

Central Oregon Intergovernmental Council 
Initiated the project and currently administers the CROP database. 
Obtained $65,000 in grants for project implementation. 

U.S. Forest Service & Bureau of Land Management local offices 
Have reorganized timber inventories to make information on sn1all diameter till1ber 
available to CROP organizers and developed an agency team responsible for 
in1plementing CROP. 

Warm Springs Forest Products Industries 
Upgraded existing infrastructure worth over $250,000 to make more efficient use of 
small diameter timber. Committed to build a 15.5 MW bio1nass processing facility 
when ten years worth of fuels are identified. 

U.S. Forest Service Woody Biomass Utilization Team 
Provided COIC $220,000 grant for two years of start-up costs to make the CROP 
project a national model for efficient use of small diameter timber. 

Oregon Economic and Community Development Department 
Providf'd $21,000 in cash and in-kind employee tin1e to match the USFS grants. 

Oregon Department of Environmental Quality 
Developing air quality Ineasurement models to determine the efficiency of burning 

biomass for energy. 

Oregon Natural Resources Council 
Serves on the monitoring board to verify ecologic compliance. 
Acts as liaison to other environmental groups. 

Friends of the Metolius 
Provides technical design assistance on restoration ecology projects. 

Current Status: 

T7tis project siniultaneously 
- reduces the threat of wildfire, 
- protects valuable old growth, and 
- iniproves the local econonty. 

It has been so successful that the 

U.S. Forest Service has made it a 
national model. Efforts to duplicate 
the project are currently ongoing in 
nine communities across the 
country. 

OREGON 
SOLUTIONS 
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GREG WOLF 

Greg Wolf graduated from the University of Oregon Honors College in 1975 with a BA 
in Interdisciplinary Studies focusing on land use issues. Mr. Wolf has 24 years of 
experience working in state and local government. In the mid to late 1980s Wolf served 
as the Executive Director of the Capitol Planning Commission. He then moved to the 
Oregon Department of Land Conservation and Development (DLCD), where he served as 
Assistant Director. He co-founded Oregon's dispute resolution program in 1989. He has 
been an advocate of collaborative planning and mediation in resolving public policy 
issues throughout his career. When Governor Kitzhaber took office in January 1995, he 
hired Wolf as his Community Development Advisor, with primary responsibility for 
programs in the Departments of Transportation, Economic Development, Land 
Conservation and Development and Housing, where he created a state and local problem 
solving system called the Community Solutions Team. Wolf also served as Governor 
Kitzhaber's Dispute Resolution and Sustainability Advisor. Currently Greg is Director of 
the National Policy Consensus Center. The Center provides governors and policy makers 
with consultation and research into consensus building. 

NATIONAL POLICY CONSENSUS CENTER 

Mission 
The National Policy Consensus Center assists public leaders in establishing and 
strengthening the use of collaborative governing tools to address difficult public policy 
issues. 

Background 

The National Policy Consensus Center (NPCC) is a center of expertise for public leaders 
addressing public policy issues using consensus-based governing models. It represents a 
unique partnership between Portland State University's College of Urban and Public 
Affairs and the Policy Consensus Initiative (PCI). PCI and NPCC are governed by a joint 
.f:loard of Directors-a nationally recognized group of state leaders and elected officials. 
NPCC is a part of the Hatfield School of Government at PSU. 



State of Oregon 

Department of Environmental Quality Memorandum 

Date: September 12, 2005 

To: Environmental Quality Commission 

From: Stephanie Hallock, Director \ /j 
Subject: Agenda Item C: Contested Case No. WQ/OS-ER-04-072 in the Matter of John 

Richard Fleming regarding October 21, 2005, Environmental Quality 
Commission (EQC) Meeting 

Appeal to the EQC 

On April 14, 2005, John Richard Fleming (Respondent) appealed the Proposed Order (Attachment 
L) which assessed him a $4,200 civil penalty for constructing an on-site sewage disposal system, or 
a part thereof, without first obtaining an on-site sewage disposal system construction permit. 

Key people involved 

John Richard Fleming Respondent. Assisted in installation of an on-site sewage disposal 
system on property owned by Glenn Fleming and Barbara 
Chapman Fleming. 

Glenn Fleming and Property owners. Parents of John Richard Fleming. 
Barbara Chapman Fleming 

Jo Fleming Daughter of property owners. Oversaw building project on 
Respondent's property. 

Diane Naglee Inspector, Department of Environmental Quality (DEQ). 

Robert Baggett Natural Resource Specialist, Special Variance Officer, DEQ On-site 
Sewage Treatment and Disposal Program. 

Debbie DeShaw Baker City Building Department 

Overview of events 

Aug. 4, 2004 DEQ issued Respondent a Notice of Violation and Civil 
Penalty Assessment (Notice). The Notice alleged that 
Respondent violated Oregon environmental laws by 
constructing an on-site sewage dis osal system without first 

Notice 
[Attachment OJ 
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obtaining an on-site sewage disposal system construction 
permit and by performing sewage disposal services without 
first obtaining a DEQ license. The Notice did not penalize the 
Respondent for the latter alleged violation. 

Aug. 11, 2004 Respondent appealed the Notice and Order. 

Feb. 15, 2005 Contested case hearing was held. 

Mar. 18, 2005 

April 14, 2005 

Administrative Law Judge (ALJ) issued a Proposed Order 
holding Respondent liable for the violation, and upholding 
DEQ' s $4,200 civil enalty. 
Respondent filed a petition for Environmental Quality 
Commission (EQC) review of the Proposed Order. 

Proposed Order 
[Attachment L] 

Summary of ALJ Findings of Fact-see ALJ Proposed Order [Attachment L] 

2000 

Nov.2000 

Nov. 9, 2000 

May 14, 2001 

Facts 

Jo Fleming, unde1took a building project on Property owned 
by her parents (the Respondents) in Baker County, Oregon 
(the Property). Jo Fleming does not own the property. 

Diane Naglee, DEQ, evaluated whether the Property was 
appropriate for an on-site sewage disposal system (OSSD 
system) for a single-family dwelling. 

Ms. N aglee wrote Respondent that the Property was 
appropriate for such a system, but warned "Note: This is 
NOT a permit to construct an OSSD system. To apply for a 
permit, please submit the enclosed permit application with 
the accompanying attachments. DEQ cannot sign off on any 
Building Codes forms until a DEQ permit is issued." Ms. 
Naglee enclosed a permit application with the letter. 

Jo Fleming applied for a plumbing permit at the Baker City 
Building Department (the Building Department) and 
understood, from a discussion with Debbie DeShaw of the 
Building De artrnent that no DEQ inspection of her OSSD 

Findings of Fact 
(FOF) 
[Attachment L] 

FOF3 
[Attachment L] 

FOF4 
[Attachment L] 

FOF5 
[Attachment L] 
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Sept. 11, 2002 

Sept. 12, 2002 

Sept. 2002 

Aug. 11, 2003 

March 3, 2004 

Ms. Naglee received a complaint from the Salem Building 
Code Division that Jo Fleming was installing an OSSD 
system without a permit. 

Ms. Naglee observed mounds of gravel on the Property that 
looked like drain rock. 

The Respondent assisted in installation of the OSSD system. 

Ms. Naglee inspected and observed the following 
construction deficiencies in the OSSD system, which she 
identified in a Correction Notice posted to the Prope1ty that 
day: 

(1) System lacked the minimum six inches of fall for the 
effluent line between the tank and distribution box. 
(2) Disposal (perforated) pipe was not level to within plus or 
minus one inch. 
(3) Insufficient gravel surrounded the perforated piping. 
(4) Because the pipe was partially covered, she could not 
verify that there was at least four feet of solid pipe out of the 
distribution box before the stait of the perforated pipe. 

DEQ sent Respondents a second NON identifying violations 
relating to system construction, failure to cmrect violations 
within 30 days of written notice and operating a system 
without first obtaining a CSC. 

March 19, 2004 In a letter to DEQ, Respondent acknowledged that he 
assisted with the system's construction and installation. 

FOF8 
[Attachment L] 

FOF9 
[Attachment L] 

FOF 10 
[Attachment L] 
FOF15 

[Attachment L] 

2n NON 
[Attachment N, 
ExhibitA9] 

FOF 17 
[Attachment L] 
[Attachment N, 
Exhibit Al 1) 

FOF17 
[Attachment L] 
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ALJ Conclusions of Law 

In her Conclusions of Law, the ALJ found that: 

1. Respondent constructed an ODDS system on the Property without first obtaining a permit. 
2. Respondent did not have a business license from DEQ to perform sewage disposal services 

at the time he constructed the OSSD system on the Property. 
3. DEQ's civil penalty assessment is appropriate. 

Issues on appeal 

In his Exceptions and Brief (Attachment I), Respondent requests that the Commission adopt 
alternate findings of fact and alternate conclusions of law, and reverse the Administrative Law 
Judge's conclusion that Respondent is liable for the violation. 

In its Answering Brief (Attachment F), DEQ requests that the Commission uphold the Proposed 
Order. 

Summary of exceptions and response 

Respondent's first exception 

Respondent argues that he believed he did not need a DEQ permit prior to installing the on-site 
sewage disposal system because his sister, Jo Fleming, understood from her conversation with 
Debbie DeShaw of the Baker City Building Department that no DEQ inspection was required for 
a drain field for a shop. 

DEQ response to first exception 

DEQ responds that Respondent appears to be implying that he acted reasonably and was not 
negligent when he chose to install the system without a permit or an inspection on the basis of 
information his sister provided to him. However, the ALJ found that Respondent had applied for 
and obtained DEQ permits in his capacity as Baker City's Public Works Director, and that 
because of his employment experience, he should have known of the DEQ' s authority to regulate 
the installation of septic systems. (Page 6 of the Proposed Order, Attachment L) Furthermore, 
the ALJ found that the "fact that Respondent considered the structure a 'shop' rather than a 
'dwelling' does not render reasonable his belief that no DEQ permit was required to install the 
septic system" and concluded that Respondent was negligent. (Page 6 of the Proposed Order) 
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Respondent's second exception 

Respondent argues that Diane Naglee of DEQ was aware, prior to his installation of the septic 
system, that his sister Jo Fleming was under the impression that no DEQ approval was needed. 

DEQ response to second exception 

DEQ responds that Respondent seems to be arguing that Ms. Naglee should have informed him 
that DEQ approval was required, prior to his installation of the system. However, the ALJ found 
that Ms. Naglee notified Respondent's family in writing that a permit was required after 
evaluating the property in 2000, and before the system was installed. (FOF 4 of the Proposed 
Order) Additionally, Respondent has not established that Ms. Naglee had any duty to stop his 
work, or that he somehow relied on her inaction to his detriment. Finally, the ALJ found that 
Respondent's failure to become informed of and to follow the applicable rules is the result of his 
own negligence. (Page 6 of the Proposed Order) The ALJ did not find that any DEQ act or 
omission contributed to Respondent's negligence. 

Respondent's third exception 

Respondent argues that the corrections DEQ ordered in the Correction Notice might be difficult 
or impossible to perform, and that it might be less expensive simply to install a new system. 

DEQ response to third exception 

DEQ responds that Respondent was not cited, penalized or ordered to take any action related to 
the Correction Notice, and so this argument is not relevant to any issue in this matter. 

Respondent's fourth and fifth exceptions 

Respondent argues in his fourth and fifth exceptions that the system he installed has significantly 
more assimilative capacity than a system installed according to DEQ' s minimum specifications 
for a shop, and would function longer. 

DEQ response to fourth and fifth exceptions 

DEQ responds that, regardless of whether or not the system had greater assimilative capacity, it 
had construction deficiencies which rendered it unapprovable, resulting in the posting of a 
Correction Notice. Because Respondent's construction without a permit resulted in the 
installation and subsequent operation of an unapprovable system, the ALJ correctly found that 
the violation had potential for adverse impact on the environment. (See Page 6 of the Proposed 
Order). 
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Respondent's sixth exception 

Respondent argues that he was not the only individual to perform work related to the installation 
of the system, and states that he was not paid for his work. 

DEQ response to sixth exception 

DEQ responds that Respondent appears to be arguing that these circumstances should relieve 
him from liability for the violation of installing a septic system without first obtaining a permit. 
However, the applicable rules do not require that an individual must receive compensation, or 
work alone, in order to be held liable for this violation. Furthermore, DEQ notes that 
Respondent admitted taking two days of vacation time to assist on the installation project, 
running the excavation and the pipe layout and installation. (FOF 17) The ALJ weighed the 
evidence and properly concluded that Respondent's activities constituted the installation of an 
on-site sewage disposal system without first obtaining a permit. 

EQC authority 

The Commission has the authority to hear this appeal under OAR 340-011-0132. 

The Department's contested case hearings must be conducted by an ALJ. 1 The Proposed Order 
was issued under current statutes and rules governing the ALJ Panel. 2 

Under ORS 183.600 to 183.690, the Conunission's authority to change or reverse an ALJ's 
proposed order is limited. 

The most important limitations are as follows: 

(1) The Commission may not modify the form of the ALJ's Proposed Order in any substantial 
manner without identifying and explaining the modifications. 3 

(2) The Commission may not modify a recommended finding of historical fact unless it finds 
that the recommended finding is not supported by a preponderance of the evidence. 4 

Accordingly, the Commission may not modify any historical fact unless it has reviewed the 
entire record or at least all portions of the record that are relevant to the finding. 

1 ORS 183.635. 
2 ORS 183.600 to 183.690 and OAR 137-003-0501to137-003-0700. 
3 ORS 183.650(2). 
4 ORS 183.650(3). A historical fact is a determination that an event did or did not occur or that a 
circumstance or status did or did not exist either before or at the time of the hearing. 
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(3) The Commission may not consider any new or additional evidence, but may only remand the 
matter to the ALJ to take the evidence. 

The mles implementing these statutes also have more specific provisions addressing how 
Commissioners must declare and address any ex parte communications and potential or actual 
conflicts of interest. 5 

In addition, the Commission has established by mle a number of other procedural provisions, 
including: 

(1) The Commission will not consider matters not raised before the ALJ unless it is necessary to 
prevent a manifest injustice. 6 

(2) The Commission will not remand a matter to the ALJ to consider new or additional facts 
unless the proponent of the new evidence has properly filed a written motion explaining why 
evidence was not presented to the hearing officer.7 

Alternatives 

The Commission may: 

1. As requested by Respondent, reverse the ALJ' s decision, based on the reasoning offered by 
Respondent. Making this determination would require the Commission to make a finding that 
Respondent's Exceptions are supported by the record and do not constitute new evidence. 

2. As requested by the Department, uphold the ALJ' s Proposed Order that Respondent 
constructed an on-site sewage disposal system on the Property without first obtaining a 
permit and is liable for the $4,200 civil penalty. 

3. Uphold the ALJ's decision, but adopt different reasoning. 
4. Determine that the case cannot be decided without considering the new evidence, and 

therefore remand the case to the ALJ for a further proceeding to consider new evidence. 

Attachments 

A. Letter from Cat Skaar to Respondent, dated August 2, 2005. 
B. Letter from Respondent to Cat Skaar, and Respondent's Response to the Department's Answers 

to Respondent's Exceptions and Briefs, dated July 28, 2005. 
C. Letter from Cat Skaar to Respondent, dated July 13, 2005. 
D. Letter from Respondent to Cat Skaar, received July 7, 2005. 
E. Letter from Bryan Smith (signed by Deb Nesbit) to Respondent, dated June 21, 2005. 

5 OAR 137-003-0655(7), referring to ORS Chapter 244; OAR 137-003-0660. 
6 OAR 340-0ll-0132(3)(a). 
7 Id. at (4). 
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F. Department's Answering Brief, dated June 17, 2005. 
G. Letter from Jane Hickman to Bryan Smith, dated June 13, 2005. 
H. Letter from Bryan Smith to Jane Hickman, dated June 9, 2005. 
I. Respondent's Exceptions and Brief, dated May 10, 2005. 
J. Letter from Jane Hickman to Respondent, dated April 26, 2005. 
K. Respondent's Petition for Commission Review, dated April 14, 2005. 
L. Proposed Order for Assessment of Civil Penalty, dated March 18, 2005. 
M. Notice of Hearing and Contested Case Rights, dated January 5, 2005. 
N. Respondent's Answer and Request for Hearing, dated August 11, 2004. 
0. Notice of Violation and Assessment of Civil Penalty, dated August 4, 2004. 
P. Exhibits from Hearing of February 15, 2005. 

Al. Phone memo drafted by Diane Naglee, dated August 19, 2002. 
A2. Phone memo drafted by Diane N aglee, dated September 11, 2002. 
A3. Pollution Complaint, dated September 11, 2002. 
A4. Letter from Robert Marshall to Glenn and Barbara Fleming, dated September 26, 2002. 
AS. Handwritten note from Barbara Fleming, written on a copy of the letter from Robert 

Marshall to Glenn and Barbara Fleming, dated September 26, 2002. 
A6. Correction Notice, dated August 11, 2003. 
A 7. Notice of Noncompliance, drafted by Diane Naglee and sent to Glenn and Barbara 

Fleming, dated April 21, 2003. 
A8. Handwritten note from Jo Fleming to the Department, received October 8, 2003. 
A9. Notice of Noncompliance, drafted by Diane Naglee and sent to Glenn and Barbara 

Fleming, dated March 3, 2004. 
AlO. Notice of Noncompliance, drafted by Diane Naglee and sent to John Richard Fleming, 

dated March 3, 2004. 
A 11. Handwritten note from John Richard Fleming to the Department, received March 23, 

2004. 
A12. Letter from Debra DeShaw of the City of Baker City Building Department to the 

Department, dated October 1, 2004. 
Al3. Site Evaluation Report, drafted by Diane Naglee and sent to Glen and Barbara Fleming, 

dated November 9, 2000. 
Al 4. Economic Benefit Calculation, drafted by Susan Greco of the Department, dated June 23, 

2004. 
A15. Letter from Robert Baggett of the Depaitment to John Richard Fleming, dated November 

2, 2004. 
A16. Self Installer Handout, prepared by the Department. 
Al 7. Letter from Jim Sayers, Building Official with the City of Baker City, sent to Mark 

Bennett, Baker County Planning Director, dated March 10, 2003. 
A18. Photographs of the interior of the Property, taken by Vicky Foland of the Baker County 

Planning Department on February 28, 2003, and received by the Department on March 
12, 2003. 

A19. Baker County Tax Assessor information for the Property, dated March 2, 2004. 
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Rl. Letter from Barbara Fleming to ALJ Alison Greene Webster, dated January 20, 2005. 
Rl-4. Letter from Barbara Fleming to Diane Naglee, dated March 7, 2004 (handwritten note 

from Jo Fleming to the Department, received October 8, 2003, enclosed) 
R2. Drawings of OSSD system, and handwritten notes pertaining to alleged violations, by 

John Richard Fleming. 
R3. Letter from Barbara Fleming to Mark Bennett (including multiple enclosures), dated 

April 3, 2003. 
R4. Phone memo written by Tom Hack, dated June 30, 2003. 
RS. Jo Fleming's Plumbing Permit Application, signed on May 14, 2001. 

Report Prepared by: Cat Skaar 
Assistant to the Commission 

Phone: (503) 229-5301 
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Dreg on 
Theodore R. Kulongoski, Governor 

Department of Environmental Quality 
811 SW Sixth Avenue 

Portland, OR 97204-1390 
. 503-229-5696 

TTY 503-229-6993 

August 2, 2005 

Via Certified Mail 

. John Richard Fleming 
P.O. Box447 
Baker City, OR 897814 

RE: Rebuttal received and proposed EQC appeal date 
John Richard Fleming, Respondent 
OAR Case No. 118750 
DEQ Case No. WQ/OS-ER-04-070 

On July 29, 2005, the Environmental Quality Commission (EQC) received your timely 
rebuttal to the June 17, 2005, response from DEQ Environmental Law Specialist Bryan 
Smith. By copy of this letter, I've forwarded the rebuttal to Bryan Smith for his review. 

The department would like to schedule your appeal to the EQC for the October 21-22, 
2005, EQC meeting in Gresham, Oregon. Please contact me by August 15 at the number or 
e-mail address below if you have a conflict with either of those possible meeting dates. If 

. you express no objections, I will send you confirmation of your meeting date, time and 
location as soon as the meeting agenda is established. I will also send you the Commission 
record for this case as soon as it is available. 

At the meeting, the Commission will hear oral argument~ from each party. Each party will 
be allowed five minutes for opening arguments, followed by five minutes of rebuttal and 
two minutes for closing arguments. 

If you have any questions or need special accommodations for the meeting, please contact 
me at (503) 229-5301 or (800) 452-4011 ex. 5301 within the state of Oregon or by e-mail 
at skaar.cathy@deq.state.or.us. Thank you. ) 

Sincerely, 

Assistant to the Commission 

c: Bryan Smith, Oregon Department of Environmental Quality 
Larry Knudsen, Oregon Department of Justice AUG 0 4 2DD5 

DEQ-1 @ 



Cathy Skaar 
OregonDEQ 
811 SW Sixth Avenue 
Portland, OR 97204-1390 

Dear Ms. Skaar: 

John Richard Fleming 
C/O P.O. Box 477 
Baker City, OR97814 
July 28, 2005 

Attachment 8 

RECEIVED 
JUL 2 9 2005 
OregonDEQ 

Office of the Director 

Attached is my response to Brian Smith's response regarding OAH Case NO 
118750. Thank you for the Audio CD. It was beneficial. 

Sincerely, 

1v~ t<J.:~~ll 1?!1£0 
John Richard Fleming 



BEFORE THE ENVIRONMENTAL QUALITY COMISSION 

OAH Case NO. 118750 
By John Richard Fleming, Respondent 

Response to Brian Smith's response of June 17, 2005. 

Mr. Smith's section IV DEPARTMENTS ANSWERS TO 
RESPONDENCE'S ARGUMENTS have several significant misquotes, 
several blatant misrepresentations, and several lapses in logic. Also 
significant is a complete lack of comment regarding the question ofDEQ's 
lack of compliance with the Oregon State Constitution that I raised in my 
previous response. 

First, under heading E. is the headline, Respondent Admits Installing the 
System without a permit. This a blatant lie! The truth is clearly stated in 
my last response. I have admitted assisting my sister on her project. It was 
not my responsibility to obtain permits because it was not my project. I did 
ask her if she had obtained the necessary permits, and I was told yes. The 
statement that I admitted being the installer is a bald faced lie! There is a 
very significant difference between assisting a property owner on their 
project and doing a project. 

Second, following heading: "D. The assimilative Capacity and 
longevity of the system do not demonstrate that the system will function 
properly, and the department's Assessment of a Moderate Magnitude is 
Correct." Is either a blatant lie or demonstrates a complete lack of 
understanding on the part of Mr. Smith regarding what drainfields do. 
Drainfields assimilate the water and nutrients. Mr. Baggetts evaluation of the 
system and the longevity of its functionality mean exactly this: The system 
will function without any risk of environmental damage for considerably 
longer than the minimum system meeting DEQ requirements. Lasting longer 
means functioning properly for a longer period of time. A system is not 
"lasting" if it is not functioning properly. There has never been any risk of 
environmental damage from this system at any time. A "Moderate Risk" is a 
pure fabrication on the part of Mr. Smith to increase revenue. 

Third, following heading "C. The correction notice is not relevant to 
this proceeding. " While the correction notice is not relevant to what Mr. 
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Smith is trying to accomplish, it is relevant to what I am trying to 
accomplish at this hearing. The existing system is completely functional. 
While a Cadillac might not meet Ford Escort specifications, it is still a 
functional automobile. This system, by Bob Baggett"s estimation has two 
and one half times the assimilative capacity of the required system. By my 
estimation, the additional trench width as installed has ten inches of trench 
width beyond the specifications, and three times the trench length. If tp.ere is 
any reduction of assimilative capacity due to the slope on the pipe, it is much 
less than one sixth. By my estimation, the system has capacity well in excess 
of triple the minimum required system, and thirty times that needed based 
on actual wastewater flows generated. 

The sequence of events leading up to and including the repair order are well 
established in the documentation on this case. Debbie DeShaw at the 
Building Department for Baker City/Baker County issued a plumbing permit 
and stated that for a shop, no DEQ permit or any final inspection was 
required. Then 22 days before the installation began, Debbie Deshaw 
informed DEQ of a presumed violation. DEQ's response was to begin a 
documentation trail for prosecution of a violation, before the installation 
even began, and deliberately did not inform Jo Fleming that she had been 
misinformed regarding the requirements. This occurred even when Diane 
Naglee visited the site the day before the rock was put in the trench to 
docw:rwnt the presence of drain rock. At this point in time, notification of 
requirements would have eliminated all conflict, because the adjustments to 
the system as installed would have been insignificant before the trenches 
were backfilled with drain rock. When the correction order came, if 
followed, it would have destroyed a fully functional system. 

Diane Naglee told my sister, Jo Fleming that she had no training or authority 
to approve any system that was not precisely in compliance with DEQ 
regulations. Jo's response was to ask if she could deal with someone that did 
have the training and authority to approve a syst(,Jm based on its adequacy 
rather than on precise compliance with guidelines. Apparently we are here 
because nobody under the EQC has that authority. Part of my Alternate 
Proposed Order is to declare the system adequate and issue the certificate 
of Completion. The repair order is very relevant to my purposes in asking 
for this hearing. 

I consider the entire process to be a case of entrapment, followed by a 
correction order that was either malicious or extremely stupid. When the 



DEQ orders were resisted, and a reasonable request that the existing system 
be evaluated by someone with training and authority, the response by DEQ 
was malicious prosecution of family members. 

Fourth, the following heading: B The Department did not contribute to 
Respondent's Negligence. This is true. While the department had a 
reasonable responsibility to inform my sister when they were notified that 
she had been misinformed, they had no reason to notify me because I was 
not a party to the permitting process. I have made no claim regarding Diane 
Naglee's responsibility to contact me. 

Fifth, the following heading: A Respondent was negligent when He 
installed the system without a permit. Mr. Smith is again presuming that I 
was the installer. I did nothing but assist my sister in installing her septic 
system. This was not my project. The accusation is stated as a fact, with the 
presumption that if a lie is repeated often enough, it will be presumed to be a 
fact. This was one of Adolph Hitler's standard operating procedures. Mr. 
Smith appears to be using it regularly. 

Finally, I spent 15 to 20 hours helping my sister on her system. I have spent 
an estimated 500 hours dealing with harassment from DEQ as a result. This 
time has not been compensated by DEQ. I believe it should be and I have 
already informed the department of my compensation rate. 



Dreg on 
Theodore R. Kulongoski, Governor 

July 13, 2005 

John Richard Fleming 
P.O. Box 447 
Baker City, OR 97814 

RE: Request for extension 
John Richard Fleming, Respondent 
OA Case No. 118750 
DEQ Case No. WQ/OS-ER-04-070 

Dear Mr. Fleming: 

Attachment C 

Department of Environmental Quality 
811 SW Sixth Avenue 

Portland, OR 97204-1390 
503-229-5696 

TIY 503-229-6993 

On July 7, 2005, the Environmental Quality Commission (EQC) received your timely request for 
an extension to file your rebuttal to the Department of Environmental Quality's reply brief, dated 
June 21, 2005. The Commission has granted your request. Your rebuttal is now Clue August 3, 
2005, and will be timely if received by the EQC on or before that date. Please send your rebuttal 
to the following address: 

Environmental Quality Commission 
c/o Cathy Skaar, EQC Assistant 
811SW6th Avenue 
Portland, Oregon 97204. 

At your request, I have enclosed an audio recording of your February 15, 2005, hearing before 
the Administrative Law Judge. I regret that I am unable to provide the written hearing transcript 
you also requested, since no transcript was created at the time of the hearing. 

If you have any questions, please contact me at (503) 229-5301 or by e-mail at 
skaar.cathy@deq.state.or.us. Thank you. 

··~ 

Cathy Skaar 
Assistant to the Commission 

C~ Bryan Smith 
Oregon Department of Environmental Quality 

DEQ-1 @) 
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Attachment D 

P.O. Box 477 
Baker City, OR 97814 
July 7, 2005 

Environmental Quality Commission 
CIO Cathy Scaar DEQ assistant to Director 
811 SW 6'h Avenue 
Portland, OR 97204 
VIA Fax 503-229-6762 

Dear Sir or Madam: 

RE: In the Matter of John Richard (Dick) Fleming, OAH /Case No. 118750, 
Agency Case Number WQ/OS-er-04-071, Baker County and in conjunction 
with the case of Glenn Martin Fleming and Barbara Chapman Fleming, 
OAH Case No. 118751, Agency Case number WQ/OS-ER-072, Baker 
County. 

I hereby request the following: 

1. A copy of the transcript of the administrative hearing which was held here 
in Baker City in February of2005. 
2. A copy of the audio recording of the same hearing. 
3. A time extension until three weeks after I receive the above information 
to responds to DEQ's Answering Brief. 

Sincerely, 

J·lt~/ltd~~7 
John Richard Fleming , : 



Attachment E 

regon 
Theodore R. Kulongoski, Governor 

Deparbnent of Environmental Quality 
811 SW Sixth Avenue 

Portland, OR 97204-1390 
503-229-5696 

TTY 503-229-6993 

June 21, 2005 

John Riehard-FJ:eming-~--
P. O. Box 447 
Baker City OR 97814 

Environmental Quality Commission 
c/o Jane Hickman, DEQ-Assistant to the .Director 
811 SW 6th Avenue 
Portland, OR 97204 

Re: Reply Brief 
John Richard Fleming, Respondent 
OAHCaseNo.118750 
DEQ Case No. WQ/OS-ER-04-070 

Dear Mr. Fleming: 

Enclosed please find the Department of Environmental Quality's Reply Brief regarding 
the appeal of the Proposed Order issued in the above case. I apologize for not sending 
the Reply Brief to you on June ·17, the date I submitted the Brief to the Environmental 
Quality Commission (EQC). The Department would like to schedule yom appeal in front 
of the EQC. The next EQC meeting that has availability for yom appeal is being held in 
Eugene, OR on August 11 and 12, 2005. Please let me know if either of these dates will 
work for you. Please contact me at (541) 388-6146, extension 245, regarding the 
scheduling of yom appeal. 

Sincerely, 

p.):oJJ~\;;,+ c !L.'--' 
Bryan Smitli _,,...., 
Environmental Law Specialist 
Office of Compliance and Enforcement 

Enclosme: 

cc: Jane Hickman, DEQ-Assistant to the Director, Environmental Quality 
Commission, HQ, DEQ 

DEQ-1 @ 
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2 

3 

4 

5 

6 

RECEIVED 
BEFORE THE ENVIRONMENTAL QUALITY COMMISSION JUN 1 7 2095 

OF THE STATE OF OREGON Onigon DEQ 
Office of the Director 

1N THE MATTER OF: ) DEPARTMENT'S ANSWERING BRIEF 
JOHN RICHARD FLEMING, ) No. WQ/OS-ER-04-071 

) 
) 
) 

RESPONDENT, ) BAKER COUNTY 

7 The Department ofEnviromnental Quality (Department) submits this Answering Brief to 

8 the Enviromnental Quality Commission (Commission) for its consideration in the appeal of the 

9 Proposed Order in Notice of Violation and Assessment of Civil Penalty No. WQ/OS-ER-04-071, 

10 filed by John Richard Fleming (Respondent). 

11 I. CASE IDS TORY 

12 1. On August 4, 2004, the Department issued to Respondent a Notice ofViolatiou and 

13 Assessment of Civil Penalty (the Notice) alleging two violations: (1) Respondent constructed an 

14 on-site sewage disposal system without first obtaining an on-site sewage construction pennit from 

15 the Department, and (2) that he performed sewage disposal services without first obtaining a 

16 sewage disposal service provider's license. The Notice assessed a civil penalty of $4,200 for the ' 

17 first violation only. 

18 2. On August 11, 2004, Respondent appealed and a contested case hearing was held 

19 on February 15, 2005. 

20 3. On March 18, 2005, the Administrative Law Judge issued a Proposed and Final 

21 Order (Proposed Order) finding that Respondent installed an on-site sewage disposal system 

22 without first obtaining a pennit from the Department, and performed sewage disposal services 

23 without first obtaining a sewage disposal service provider's license. The Proposed Order upheld 

24 the Department's assessment of a $4,200 civil penalty fot installing an on-site sewage disposal 

25 system without first obtaining the permit. 

26 Ill/I 

27 /Ill/ 
Page 1 DEPARTMENT'S ANSWERING BRIEF 

CASE NO. (WQ/OS-ER"04-071) 
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1 IL COMMISSION ACTION REQUESTED 

2 The Department requests mat the Commission issue a Final Order upholding the 

3 Administrative Law Judge's Proposed Order. 

4 Ill ADMINISTRATIVE LAW JUDGE'S CONCLUSIONS 

5 The Administrative Law Judge concluded that: (1) Respondent installed an on-site sewage 

6 disposal system without first obtaining a permit from the Department, (2) Respondent performed 

7 sewage disposal services without first obtaining a license from the Department, and (3) Respondent 

8 is subject to a civil penalty in the amount of$4,200. 

9 N. DEPARTMENT'S ANSWERS TO RESPONDENT'S ARGUMENTS 

10 A. Respondent was Negligent TYhen He Installed the System Without a Permit: 
/ 

11 Respondent argues in Paragraph 1 of his Exceptions and Brief that he believed he did not need a 

12 permit from the Department prior to installing the on-site sewage disposal system because his 

13 sister, Jo Fleming, understood from her conversation with Debbie DeShaw of the Baker County 

,_4 Building Department that ifthe building to be served by the system was a "shop" and not a 

15 "dwelling" that an inspection from the Department was not required. Respondent seems to imply 

16 that, therefore, he acted reasonably when he installed the system without a permit. Regardless of 
\ 

17 what Jo Fleming believed, the ALJ found that Respondent had applied for and obtained 

18 Department permits in his capacity as Baker City's Public Works Director, and that because of 

19 his employment experience he should have !mown of the Department's authority to regulate the 

20 installation of septic systems. (Page 6 of the Proposed Order) Furfuermore, the ALJfound that 

21 the "fact that Respondent considered the structure a 'shop' rather than a 'dwelling' does not 

22 render reasonable his belief that no DEQ permit was required to install the septic system." (Page 

23 6 of the Proposed Order) Therefore, the ALJ's conclusion that Respondent's penalty should be 

24 aggravated for his negligent conduct is supported in the record. 

25 B. The Department did not Contribute to Respondent's Negligence: In Paragraph 2 

26 of his Exceptions and Brief, Respondent argues that the Department's inspector, Diane Naglee, 

n was aware, prior to his installation of the septic system, that his sister Jo Fleming was under the 
Page 2 DEPARTMENT'S ANSWERING BRIEF 

CASE NO. (WQ/OS-ER-04-071) 
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1 impression that no DEQ approval was needed. Respondent seems to argue, based on this fact, 

2 that Ms. Naglee should have informed him that the Department's approval was required. This 

3 argument is not supported by the record. First, the ALI found, in Finding of Fact number 4 of the 

4 Proposed Order, that Ms. Naglee had notified Respondent's family in writing that a permit was 

5 required after evaluating the property in 2000, and before the system was installed. Second, 

6 Respondent has not established that Ms. N aglee had any duty to stop his work, or that he 

7 somehow relied on her inaction. to his detriment. Furthermore, the ALI found that that 

8 Respondent's failure to become informed of and to follow the applicable rules is the result of his 

9 own negligence. (Page 6 of the Proposed Order) The ALI did not find that any act or omission 

10 of the Department contributed to Respondent's negligence. 

11 C. The Correction Notice is not Relevant to this Proceeding: In Paragraph 3 of his 

12 Exceptions and Brief, Respondent states that the corrections ordered by the Department in the 

13 Correction Notice might be difficult or impossible to perform, and that it might be less expensive 

, 4 simply to install a new system. Respondent was not cited, penalized or ordered to take any 

15 action related to the Correction Notice. This argument is not relevant to any issue in this matter. 

16 D. The Assimilative Capacity and Longevity of the System do not Demonstrate that 

17 the System will Function Properly, and the Department's Assessment of a "Moderate" 

18 Magnitude is Correct: Respondent, in Paragraphs 4 and 5 of his Exceptions and Brief, argues 

19 that the system has significantly more assimilative capacity than a system installed according to 

20 the Department's minimum specifications for a shop, and would function longer.1 Assumedly, 

21 

22 

23 

24 

25 

26 

17 

1 Respondent asserts that Bob Baggett of the Department testified that the system Respondent 
installed has significantly more assimilative capacity than a system installed according to the 
Department's minimum specifications for a shop, and would function longer. Mr. Baggett 
provided this testimony in a consolidated hearing where evidence was tak:en for two DEQ cases: 
DEQ No. WQ/OS-ER-04-071 (Respondent's case) and DEQ case No. WQ/OS-ER-04-072 
(Glenn Martin Fleming and Barbara Chapman Fleming; the property owners' case). While the 
ALI did not make a Finding of Fact concerning Mr. Baggett's testimony in the Proposed Order 
for Respondent's case (Office of Administrative Hearing (OAH) no. 118750), the ALJ found, in 

Page3 DEPARTMENT'S ANSWERING BRIEF 

CASE NO. (WQ!OS-ER-04-071) 



1 Respondent believes this relevant to the ALJ's finding that the magnitude of the violation is 

2 moderate "considering the potential for adverse impact on the environment by installing an 

3 unapproved sewage system" (page 6 of the Proposed Order) Whether or not the system had 

4 greater assimilative capacity, that is, was larger in size than required, it had construction 

5 deficiencies which rendered it unapprovable, resulting i<-i the posting of a Correction Notice. 

6 Because Respondent's construction without a permit resulted in the installation of an 

7 unapprovable system, the ALJ correctly found, that the violation had potential for adverse impact 

8 on the environment. (Page 6 of the Proposed Order) 

9 E. Respondent Admits Installing the System without a Permit: Respondent states, 

10 in Paragraph 6 of his Exceptions and Brief, that he was not the only individual to perform work 

11 related to the installation of the system, and states that he was not paid for his work. Respondent 

12 appears to be arguing thatthese circumstances should relieve him from liability for.the violation 

13 of installing a septic system without first obtaining a permit. However, the applicable rules do 

14 not require that an individual must receive compensation, or work alone, in order to be held 

15 liable for this violation. Ultimately, Respondent's argument is consistent with Finding of Fact 

16 number 17 of the Proposed Order, which addressed a March 19, 2004, letter from Respondent to 

17 theDeparhnentin which he admits taking two days of vacation time to assist on the installation 

18 project, running the excavation and the pipe layout and installation. The ALJ properly concluded 

19 that Respondent's activities constituted the installation of an on-site sewage disposal system 

20 without first obtaining a permit. 

21 ///// 

22 /Ill/ 

23 

24 Finding of Fact number 19 of the Proposed Order for the property owners' case (OAH no. 

25 
118751) that Mr. Baggett was concerned "about the grade of the septic tank effluent pipe, the 

· grade of the disposal trenches and piping and the lack of drain media (rock) over the top of the 
distribution pipe." Mr. Baggett did not testify that the system was adequate because it had 
greater assimilative capacity and longevity; rather, he testified that he was concerned about the 
construction deficiencies of the system. 

26 

27 
Page 4 DEPARTMENT'S ANSWERJNG BRIEF 

CASE NO. (WQ/OS-ER-04-071) 
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1 V. CONCLUSION 

2 The Department requests that the Commission adopt the ALI' s Proposed Order as 

3 its Final Order. Respondent's arguments to the contrary are neither supported by the evidence in 

4 the record nor by law. 

5 

Lb ~ 
Bryan Smith, E~ental Law Specialist 

DEPARTMENT'S ANSWERING BRIEF 

CASE NO. (WQ/OS-ER-04-071) 



Attachment G 

reg on 
Theodore R. Kulongoski, Governor 

Department of Environmental Quality 
811 SW Sixth Avenue 

Portland, OR 97204-1390 
503-229-5696 

TI'Y 503-229-6993 

June 13, 2005 

Bryan Smith 
Environmental Law Specialist 
Oregon Department of Environmental Quality 
2146 N.E. 4th, #104 
Bend, Oregon 97701 

Re: John Richard Fleming, No. WQ/OS-ER-04-071 and 
Glenn Martin Fleming and Barbara Chapman Fleming, No. WQ/OS-ER-04-072 

Dear Mr. Smith: 

On June 9, 2005, the Commission received your request for a one-week extension of the 
June 10 deadline to submit DEQ's brief in reply to Petitioners' exceptions and briefs in 
the above-referenced cases. Your request for extension was filed timely, and the 
Commission has granted your request. The new deadline for you to submit DEQ's reply 
briefs is June 17, 2005. 

If you have any questions, please call me at (503) 229-5555. 

Sincerely, 

r-((f.,4'~ 
Jane K. Hickman 
Acting Assistant to the Commission 

Cc: John Richard Fleming 
Glenn Martin Fleming and Barbara Chapman Fleming 

DEQ-1 @ 



reg on 
Theodore R. Kulongoski, Governor 

June 9, 2005 

Jane Hickman 
Assistant to the Environmental Quality Commission 
Oregon Department of Environmental Quality 
811SW61

h Avenue. 
Portland, OR 97204 

Re: John Richard Fleming 
Notice of Violation and Assessment of Civil Penalty 
No. WQ/OS-ER-04-071 
Baker County 

and 

Attachment H 

Department of Environmental Quality 
2146 NE 4th Street, Suite 104 

Bend, OR 97701 
(541) 388-6146 

Eastern Region 

Bend Office 

Glenn Martin Fleming and Barbara Chapman Fleming 
Notice of Violation, Department Order and Assessment of Civil Penalty 
No. WQ/OS-ER-04-072 
Baker County 

Dear Ms. Hickman: 

I am writing to request a one week extension of the June 10, 2005, deadline for the Department· 
of Environmental Quality (the Department) to submit its Brief in Reply to John Richard Fleming 
and Glenn and Barbara Fleming's Exceptions and Briefs. 

Thank you for your consideration of this request. 

Sincerely, 

()~~~ 
Bryan Smith 
Environmental Law Specialist 

cc: John Richard Fleming, PO Box 477, Baker City, OR 97814 
Glenn Martin Fleming and Barbara Chapman Fleming, PO Box 985, Baker City, OR 
97814 



Attachment I 

BEFORE THE ENVIRONMENTAL QUALITY COMISSION 

OAH Case NO. 118750 
By John Richard Fleming, Respondent 

The findings of fact as listed in the Proposed and Final Order are accurate as 
far as they go. The omissions in this order from what was actually said at the 
hearing are significant, and several observations can be made from these 

·findings and these omissions: First, All of the respondent's exhibits 
submitted to the Administrative Law Judge at the hearing and all testimony 
in favor of the respondents were not included in the final order. 

Additional facts that are pertinent to the case are as follows: 

1. Findings of Fact# 5 states that Jo Fleming understood from her 
conversation with Debbie DeShaw that no DEQ inspection was required 
for a drainfield for a shop. This understanding is supported by the phone 
memo of 8-19-02 documenting a call from Debbie DeShaw to Diane 
Naglee, which is signed by Diane and in her handwriting. Debbie 
DeShaw stated that "Jo Fleming" had received a sewer permit without 
DEQ Signoff. The purpose of this phone call was to notify DEQ of the 
rumor that the proposed shop was actually a residence. This rumor was 
based on the fact that attractive siding was being used to match the hoped 
for future house if such was ever allowed. The premise is still clearly 
implied in this memo that notification ofDEQ was needed because ifit 
was a dwelling, then DEQ would need to approve the plans and grant a 
permit. Also implied is the fact that Debbie De Shaw was still operating 
on the premise that a shop did not require a DEQ permit or DEQ 
inspection. 

2. It is clear and documented in Diane Naglee's handwriting that she knew 
at least 22 days before the installation of the system that Jo Fleming had 
been illformed by Debbie DeShaw that no DEQ approval was needed, . 
and a sewer pen:llit grarited without DEQ signoff. Diane has stated in a 
preliminary heating that a sewer permit was not to be given by the 
building department without DEQ signof£ See Exhibit A-1 for the 
memo. 
Diane Naglee also visited the site on 9-12-02 to observe whether a 
system had been installed. She observed mounds of drainrock on the site. 

AfECIE~\f[EIQ 
MAY 1 O 2005 UJ1 

OFFICE OF COMPUANC!; 
A.';0 llNl'Q!'IOE!\lllNT 
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OAHCase 118750 Page2 

It had been delivered on the previous day. Obviously it had not been 
installed in the trenches. A contact with notification ofDEQ 
requirements at this time would have meant that there would have been 
minimal reworking of the system. Just a little releveling of the trenches 
and the system could have been installed to DEQ specifications without 
damaging any existing work. No contact was made until after the system 
was completely installed. Diane stated at the hearing that she had been 
advised by her supervisors not to make contact at this time. 

3. At the hearing under oath, Diane N aglee stated that to attempt to make 
changes as requested in the repair order would be difficult to impossible 
and would damage the existing system. It would be easier and less. 
expensive to start with a new drainfield on a new location. 

4. In a letter written on September 27, 2003 and received by DEQ on 
October 8, 2003, Jo Fleming wrote to Diane Naglee in response to a 
correction Notice given on August 11, 2003. This letter acknowledged 
minor variations from specifications, but made the claim that the system 
was three times the assimilative capacity needed for a shop. There was no 
response by DEQ to this letter. About six months later, Barbara Fleming 
received a letter from DEQ. Jo Fleming Called Diane Naglee and 
mentioned the lack of response to her letter. Diane stated that since no 
corrections had been made, Her boss had told her no response was 
necessary. This indicates a systemic arrogance! 

5. At the hearing, under oath, Bob Baggett, DEQ's designated expert, when 
asked whether the existing system was superior to the minimum DEQ 
specification system for a shop, replied that the existing system "had 
significantly more assimilative capacity that the minimum system for a 
shop and would function much longer than the minimum DEQ 
specification system for a shop. There was a sketch labeled R-2 that was 
included as part of the record of the hearing. 

6. When Jo Fleming called Dick Fleming and asked ifhe would help in the 
installation of her drainfield, she already had the septic tank, the pipe, the 
filter fabric and the drain rock ordered. When Dick showed up on site, 
she had arranged for the excavator and operator to be there and ready to 
work, along with several other people who were helping on a volunteer 
basis. Dick supplied a shovel, a cloth measuring tape, and a tamping bar. 
Another friend had a transit for running levels on the site. When the 
trenches were finished and the septic tank installed, a neighboring farmer 
came over with his tractor mounted front end loader to haul the gravel 
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and dump it into the trenches. This was also done on a volunteer basis. 
There was no assumption of either Jo Fleming or Dick Fleming that Dick 
was designated as the installer. Dick was there to assist a fumily member 
in installing a system that she did not need a license to install, because 
she was the permittee. She had her sewer permit and had been told by a 
representative of the building department that was all the permits that she 
needed. 

OBJECTIONS 

We object and except the conclusions of law and we also except the opinion 
of the Administrative Law Judge that an ORS can negate the Oregon State 
and Federal Constitutions and allow assessment of civil penalties by 
defining the process as not a "civil case," just an Assessment of Civil 
Penalties. 

This entire process with the misleading information given to a citizen, by an 
employee of the building department, DEQ being aware of the 
misinformation, and deliberately not saying anything until a system is 
installed, and then giving orders that could only be described as arbitrary, 
capricious, vicious, malicious, greedy and stoooopid, Is intended as a means 
of extorting money from people who were trying to build a building within 
the law as best known, and as stated by the appropriate authorities. 

Proposed Conclusions of Law 

1. There was no willful violation of Oregon State Regulations by the 
Flemings. Inquiring of the Building Department regarding requirements 
is reasonable due diligence regarding the requirements for building. 

2. The system as installed has been examined by DEQ's designated expert. 
It is not going to cause a pollution problem. It has much greater 
assimilative capacity than a system meeting DEQ's minimum 
requirements, and it will last indefinitely with the waste load coming 
from a shop building. 

3. There is no evidence that John Richard (Dick) Fleming was doing more 
than assisting on a project where he believed all necessary permits were 
obtained and where no installer's license was required, because the 
installer was the permittee. 
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She had obtained her sewer permit and had been told by the authority in 
the public office that it was all the permits she needed. Ifhe was not the 
installer, the <trgument about needing a license to install in moot. 

Alternate Proposed Order 

Declare the existing drainfield to be adequate for the existing shop building 
and direct DEQ to issue the appropriate certificate of completion. 

Dismiss the proposed "civil assessment" with prejudice. 

Direct DEQ to discontinue activities that are best described as attempted 
entrapment and extortion. 
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Attachmentj 

Dregon 
Theodore R. Kulongosld, Governor 

Department of Environmental Quality 
811 SW Sixth Avenue 

Portland, OR 97204-1390 
503-229-5696 

TTY 503-229-6993 

VIA CERTIFIED MAIL 

April 26, 2005 

J obn Richard Fleming 
P. O.Box477 
Baker City, Oregon 97814 

Re: John Richard Fleming 
OAHCaseNo.118750 
DEQ Case No. WQ/OS-ER-04-071 

Dear Mr. Fleming: 

The Environmental Quality Commission (Commission) received your petition for review 
in the above-referenced matter on April 14, 2005. Your petition was filed in a timely 
manner. 

The Proposed Order outlined appeal procedures, including filing of exceptions and briefs. 
The hearing decision and Oregon Administrative Rules (OAR 340-011-0575) state that 
you must file exceptions and brief within thirty days from the filing of your request for 
Commission review, or May 16, 2005. Your exceptions must specify the findings and 
conclusions in the Proposed Order that you object to, and also include proposed 
alternative findings of fact, conclusions of law, and an alternative order with specific 
references to the parts of the record upon which you rely. The brief must include the 
arguments supporting these alternative findings of fact, conclusions oflaw and order. 
Failure to take an exception to a finding or conclusion in the brief waives your ability to 
later raise that exception. Once your exceptions have been received, a representative of 
the Department may file an answering brief within thirty days. The Commission may 
extend any of the time limits contained in OAR 340-011-575(5) if an extension request is 
made in writing and is filed with the Commission before the expiration of the time limit. 
I have enclosed a copy of the applicable administrative rules for your information. 

To file exceptions and briefs, please maii'these documents to Jane Hickman, .on behalf of 
the Environmental Quality Commission, at 811 S.W. 6th Avenue, Portland, Oregon 
97204. If you fail to timely file the exceptions or brief, the Commission may dismiss 
your petition for review. At the time of dismissal, the Commission will also enter a final 
order upholding the proposed order. 

DECH @,. ,.,.,.,,, 

'---



John Richard Fleming April 26, 2005 
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After both parties file exceptions and briefs, this item will be set for Commission 
consideration at a regnlarly scheduled Commission meeting, and I will notify you of the 
date and location. If you have any questions about this process, or need additional time 
to file exceptions and briefs, please call me at (503) 229-5555. 

Sincerely, 

~k~~ 
Jane K. Hickman 
Acting Assistant to the Commission 

Cc: Bryan Smith, Oregol\ Department of Environmental Quality 



Attachment K · 

P.O. Box 985 

RECEIVED 
APR 14 2005 

Baker City, OR 97814 
April 12, 2005 Oregon DEQ 

Office of the Director 

Environmental Quality Commission 
CIO Stephanie Hallock, Director, DEQ 

th' 811 SW 6 Avenue 
Portland, OR 97204 

Dear Sir or Madam: 

In the Matter of Glenn Martin Fleming and Barbara Chapman Fleming, 
OAH Case No. 118751, Agency Case number WQ/OS-ER-072, Baker 
County and in conjunction with the case of John Richard (Dick) Fleming, 
OAH /Case No. 118750, Agency Case Number WQ/OS-er-04-071. 

We hereby petition for review by the Oregon Envii:onmental Quality 
Commission. 

( 

~-:/'.~ 
l}JwuvC~~ ,~ 

Sincerely, 

Barbara Chapman Fleming .. Glenn Martin Fleming 
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BEFORE TIIE OFFICE OF ADMINISTRATIVE HEARINGS 
STATE OF OREGON 

for the 
ENVIRONMENTAL QUALITY COMMISSION 

IN THE MATTER OF: 

JOHN RICHARD FLEMING, 
Respondent, 

) PROPOSED AND FINAL ORDER 
) 
) OAH Case No. 118750 
) Agency Case Number WQ/OS-ER-04-071 

· ) Baker County 

HISTORY OF THE CASE 

On August 4, 2004, the Department of Environmental Quality (DEQ or Department) issued 
a Notice of Violation and Assessment of Civil Penalty (Notice) to Respondent Jolm Richard 
Fleming alleging that Respondent constructed an on-site sewage disposal system without first 
obtaining an on-site sewage disposal system construction permit, in violation of ORS 454.655(1)1 

and OAR 340-071-0160(1)2 and that he performed sewage disposal services without first 
obtaining a valid sewage disposal service provider's license from the Department in violation of 

·ORS 454.695(1) and OAR 340-071-0600(1). The Notice sought assessment ofa civil penalty of 
$4,200 for the violation of ORS 454.655(1) and OAR 340-071-0160(1). 

On August 11,.2004, Respondent requested a hearing. The hearing was consolidated with 
case nci. 118751, involving a Notice of Violation, Department Order and Assessment of Civil 
Penalty issued to Glen Martin Fleming and Barbara Chapman Fleming. The consolidated hearing 
was held on February 15, 2005, in Baker City, Oregon. Alison Greene Webster, from the Office 
of Administrative Hearings, presided as the Administrative Law Judge (ALJ). Respondent 
appeared in person and without counsel. Respondent's mother, Barbara Chapman Fleming and 
his sister, Jo Fleming testified at the hearing. Respondent also testified on his own behalf. 
Environmental Law Specialist Bryan Smith represented the Department. Witnesses for the 
Department were Diane E. Naglee and Robert Baggett, Natural Resource Specialists for the 
Department. The record closed at the end of the February 15, 2005 consolidated hearing. . . . 

1 ORS 454.655(1) provides: 

Except as otherwise provided in ORS 454.675, without first obtaining a 
permit from the Department of Environinental Quality, no. person shall 
construct or install a subsurface sewage disposal system, alternative 
sewage disposal system or part thereof. However, a person may 
undertake emergency repairs limited to replacing minor broken 
components of the system without first obtaining a permit. 

2 OAR 340-071-0160(1) provides as follows: "Permittees. A permit for construction of a system may be 
issued under this rule only to the owner of the real property that the system will serve." 
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ISSUES 

( 1) Whether Respondent constructed an on-site sewage disposal system on property 
located at 45491 Keating Cutoff Road in Baker County, Oregon without first obtaining a permit. 

· (2) Whether Respon\lent performed sewage disposal services without first obtaining a 
valid sewage disposal service provider's license from the Department. 

(3) Whether the civil penalty assessment calculated by the Department is appropriate. 

EVIDENTIARY RULINGS 

Department Exhibits Al through A19 and Respondent's Exhibits Rl through R6 were 
admitted into the record. · · 

FINDINGS .OF FACT 

(1) Respondent's parents, Glen and Barbara Fleming, are the qwners of property located at 
45491 Keating Cutoff Road in Baker County, Oregon (the property). (Ex. Rl .) 

(2) Although the Flemings owned the property, their daughter, Jo Fleming, eventually 
tmdertook a building project on the property. In 2000, Ms. Fleming was advised by the Baker 
County Planning Department that she could build a "shop" or agriculture structure on the 
property without a building permit. The Director told Ms. Fleming that a shop/agricultural 
building could contain office space and a bathroom, and that the Planning Department did not 

. need to see her building plans. (Test. of Jo Fleming.) 

(3) On September 15, 2000, Ms. Fleming applied for, and was issued, a "Farm 
Agricultural Building Exemption Certificate" for the property. (Ex. R4.) She was advised by the 
Baker County Plannillg Department that she needed to obtain electric;al and plumbing permits 
from the Building Department. (Test. of J. Fleming.) 

( 4) Diane Naglee is a Natural Resource Specialist for the Department. In November 
2000, she evaluated the property to determine whether it was appropriate for an on-site sewage· 
disposal system for a single family dwelling. In a November 9, 2000 letter to the Flemings, 
Ms. Naglee reported that the portion of the property she evaluated was appropriate for a standard 
system with a maximum flow of 450 gallons per day. The letter warned: "Note: This is NOT a . 
permit to construct an OSSD system. To apply for a permit, please submit the enclosed 

- . 

permit application with the accompanying attachments. DEQ cannot sign off on any 
Building Codes forms until a DEQ permit is issued." (Ex. A13, emphasis in original.) 

(5) On May 14, 2001, Ms. Fleming went to the City of Baker City Building Department 
and applied for a plumbing permit on the prope1ty. The permit, issued by Debbie DeShaw, 
authorized plumbing for a bathroom, water service and sanitary and storm sewer service. 
(Ex. RS.) Ms. Fleming talked with Ms. DeShaw about permitting requirements and building 
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inspections for the structure she was building. She understood from that conversation that she 
did not need to have her sewage disposal system inspected by DEQ. (Test. of J. Fleming.) 

(6) In August 2002, Ms. DeShaw phoned DEQ and reported to Ms. Naglee that although 
the Flemings had received approval for an agricultural building on the property, she believed that 
they were building a residence instead. Ms. Naglee checked the DEQ's database and found that 
no permit had been issued for an on-site sewage disposal system on the Flemings' property. 
(Test. ofNaglee; Ex. Al.) 

(7) On September 11, 2002, DEQ's Pendleton Office received a complaint regarding the 
Flemings' property from Cameron Lane, of the Building Code Division in Salem. Mr. Lane 
reported that Jo Fleming was installing an on~site sewage disposal system without a permit, and 
that she was building a home on the property without a permit. The complaint was referred to 
Ms. Naglee. (Ex. A3; test. ofNaglee.) That same day, Ms. "Naglee had another phone 
conversation with Ms. DeShaw, who advised that the City of Baker City Building Department 
had also received word that the Flemings were installing a septi.c system on the property without 
a permit. (Ex. A2.) 

(8) Ms. Naglee drove by the property on September 12, 2002. She observed mounds of 
gravel near the structure, which appeared consistent with the size of drain rock. (Test. ofNaglee; 
Ex. A3.) 

(9) Respondent assisted with the construction and installati~n of the sewage disposal 
system on the property. The system installed was a standard system with a maximum flow of 
450 gallons per day, sufficient for a single family dwelling. At the time of the September 2002 
installation, Respondent was employed by the City of Baker City as the Public Works Director. 
He took two days off work to run the excavation and layout and install the pipe for the system. 
Jo Fleming told Respondent that she had all the necessary permits and paperwork from the 
Building Department. (Test. of Respondent; Test. of J. Fleming; Ex. Al 1.) 

(10) By letter dated September 26, 2002, DEQ notified the Flemings that it had received 
information that a house had been partially built and a septic system possibly installed on the 
property without permits. The letter warned that DEQ approval would'be' required for 
construction of a septic system. (Ex. A4.) 

(11) In response to the September 26, 2002 letter, B(lrbara Fleming wrote: "This building 
is an agricultural shop-office. All necessary permits were obtained from the County Planning 
Office and Building Department." (Ex. AS.) 

(12) On April 21, 2003, DEQ issued a Notice of Noncompliance (NON) to the Flemings. 
The NON advised that they were in violation of Oregon environmental law for installing an 
unapproved on-site sewage treatment and disposal system on their prope1ty. (Ex. A7.) 

(13) In Jµne 2003, the Flemings applied for, and received, a construction/instaUation · 
permit for the on-site sewage disposal system. (Test. ofNaglee; test. of J. Fleming; Ex. A9.) 
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(14) On August 11, 2003, Ms. Naglee inspected the sewage disposal system at the 
property. She observed construction deficiencies, which she identified in a Correction Notice 
posted to the property that day. (Ex. A6.) 

(15) The Flemings did not correct the identified construction deficiendes within 30 days 
as required by the Correction Notice. (Ex. AS.) 

(16) On March 3, 2004, DEQ issued a Notice of Noncompliance to Respondent. The 
NON asserted that Respondent installed the on site sewage disposal system on the Flemings' 
property without a DEQ construction/installation permit. The NON further alleged that 
Respondent installed the system before the Flemings obtained a permit in June 2003, and that he 
did not have an Oregon DEQ license to perform sewage disposal services at the time the system 
was installed. (Ex. Al 0.) 

(17) In a March 19, 2004 letter to the Department, Respondent acknowledge.d that he 
assisted with the system's construction and installation: 

(Ex. Al 1.) 

Regarding this drainfield installation, I took two days of vacation 
time fo assist on this project. This was a family operation on a 

·family owned property. I received no compensation for my work. 
We had been informed by the building department that no permit 
was required by the shop building. I did run the excavation and the 
pipe layout and installation. 

CONCLUSIONS OF LAW 

( 1) Respondent constructed an on-site sewage disposal system on Flemings' property . 
without first obtaining a permit in violation of ORS 454.655(1) and OAR 340-071-0160(1). 

(2) Respondent did not have a business license from the Department to perform sewage 
disposal services at the time he constructed the on-site sewage disposal system on the property. 

(3) The civil penalty assessment calculated by the Department is appropriate. 

OPINION 

"The burden of presenting evidence to support a fact or position in a contested case rests 
on the proponent of the fact or position." ORS 183.450(2). Here, the Department has the 
burden ofprovihg its allegations by a preponderance of the evidence. See Harris v. SAIF, 292 
Or 683, 690 (1982) (general rule regarding allocation of burden of proof is that the burden is on 
the proponent of the fact or position.); Cookv. Employment Div., 47 Or App 437 (1980) (in the 
absence oflegislation adopting a different standard, the standard in administrative hearings is 
preponderance of the evidence). Proof by a preponderance 6f evidence means that the fact 
finder is persuaded that the facts asserted are more likely true than false. Riley Hill General 
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Contractors v. Tandy Corp., 303 Or 390 (1989). In this case, the Department has the burden to 
prove the alleged violations. After reviewing the record, I conclude that the Departtnent has 
met its burden. 

Construction of On-Site Sewage Disposal System Without A Permit 

The Department alleges that on or about September 11, 2002, Respondent constructed an 
on-site sewage disposal system without obtaining an on-site sewage disposal system construction 
permit, in violation of ORS 454.655(1) and OAR 340-071-0160(1). As noted above, ORS 
454.655(1) prohibits persons from constructing or installing a subsurface sewage disposal system 
without a DEQ permit. ORS 454.655(2) provides that a permit required by subsection (1) "shall 
be issued only in the name of an owner or contract purchaser in possession of the land." The 
administrative rule similarly requires that a permit for construction of an on-site sewer system be 
·issued "only to the owner of the real property the system will serve." OAR 340-071-0160(1). 

Resp~ndentadmits that he installed the sewage disposal system on his parents' property. 
In a March 2004 letter to the Departtnent, he acknowledged that he ran the excavation and the 
pipe layout and installation. Respondent also concedes that, at the time the system was installed, 
DEQ had not issued a construction/installation permit for the project. Respondent asserts, 
however, that he believed his family had all the necessary permits. Respondent contends that his 
sister, who was in charge of the project, did not kn_ow that she needed a DEQ permit, and that he 
relied on her representation that she had all her paperwork and permits from the building 
depaitment. 

Because ORS 454.655(1) has no knowledge element, Respondent's claim that he relied 
on his sister who was unaware of the permit requirement provides no defense to the violation. 
The statute prohibits construction or installation of subsurface sewage disposal systems without a 
bEQ permit. Respondent violated this law by installing the system on his parents' property in 
the absence of a permit to do so. The Department has proven the violation. 

Failure to Obtain A Sewage Disposal Service Provider License 

The Department also alleges that Respondent performed sewage disposal services 
without first obtaining a valid sewage disposal service provider's license in violation of ORS 
454.695(1) and OAR 340-071-0600(1). Both the statute and rule prohibit persons from 
performing sewage disposal services without first obtaining a license from the DEQ to perform 
such services. Because Respondent did not have a sewage disposal services license when he 
installed the system on his parents' property, the Department has proven this second violation as 
well. · · · . 

Assess~ent of Civil Penalty 

The Director of the Department is authorized to assess civil penalties for any violations of 
the Department's rules or statutes. ORS 468.140 and OAR 340-012-0042. The atnount of civil 
penalties assessed is determined through use of a matrix and formula contained in OAR 340-012-
0045. See OAR 340-012-0042. . 
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In this case, the Department determined that Respondent was liable for $4,200 in civil 
penalties based on the violation of ORS 454.655 and OAR 340-071-0160(1).3 The penalty was 
determined by calculating the base penalty (BP) and considering other factors, such as prior 
significant actions (P), past history (H), the number of occurrences (0), the cause of the violation 
(R), Respondent's level of cooperation (C), the economic benefit that Respondent gained by · 
noncompliance with the Department's rules and statutes (EB), and the magnitude of the 
violation. The formula for determining civil penalties in this case is expressed as "BP+ [(0.1 x 
BP) x (P + H+ 0 + R + C)] +EB." 

Pursuant to OAR 340-012-0060(1)(c), Respondent's installation of the on-site sewage 
disposal system without a permit is a Class I violation. The Department correctly determined that 
the magnitude of this violation was moderate, considering the potential for adverse impact on the 
environment by installing an unapproved sewage system. OAR 340-012-0045(l)(a)(B). The BP 
for a moderate Class I violation in this context is $3,000. OAR 340-012-0042(1)(a)(A)(ii) and 
OAR 340-012-0042(1)(b)(B). Because Respondent had no prior significant actions, the 
Department appropriately assigned a value of 0 to the "P" and "H" factors. Because this violation 
existed for more than one day, the Department is authorized to assign a value of2 to the "O" 
factor. OAR 340-012-0045(1)(c)(C)(ii). 

As for the "R" factor, the Department assigned a value of2 under OAR 340-012-
0045(1)(c)(D)(ii) because it considered Respondent's conduct to be negligent. The 
administrative rule defines negligence as "failure to take reasonable care to avoid a foreseeable 
risk of committing an act or omission constituting a violation." OAR 340-.012-0030(11). Citing 
to.Respondent's position as Director of Baker City's Public Works Department and his 
engineering background, the Department maintains that Respondent knew, or should have 
known, that a DEQ permit was required before he installed the system. 

Respondent, on the other hand, asserts that he was not familiar with DEQ requirements for 
septic systems, and therefore did not know that a permit was required. Respondent admits that he 
had applied for and obtainedDEQ permits in his capacity as the city's Public Works Director, but 
he maintains that he did not know a permit would be necessary for the septic system serving the 
structure on his parents' property. After considering the evidence, I agree that a value of 2 for 

·negligent conduct is appropriate. Respondent's belief that no permit was necessary to install an 
on-site sewage disposal system with a single fainily residence capacity of 450 gallons per day was 
not reasonable. Because of his employment experience, Respondent should have known of 
DEQ's policy of protecting the public health and safety with regard to subsurface sewage disposal 
systems, and its authority to· regulate the construction, installation and maintenance of such 
systems. The fact that Respondent considered the structure a "shop" rather than a dwelling does 
not render reasonable his belief that no DEQ permit was required to install the sewage system. 

The Department appropriately assigned a value of 0 for the "C" factor, because there was 
insufficient information to make a finding. Finally, the Department assigned a 0 for the "EB" 
factor, because of the lack of evidence that Respondent gained financially from the violation. 

3 The Department did not seek a penalty for Respondent's violation of ORS 454.695(1) and OAR 340- · 
071-0600(1). 
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Using the civil penalty formula, the Department calculated Respondent's penalty as 
follows: 

Penalty = $3,000 [BP]+ [(0.1 x $3,000) x (0 + 0 + 2 + 2 + O)] + $0 [EB] . 
·= $3,000 + ($300 x 4) + $0 
. = $3,000 + $1,200 + $0 
=$4,200 

Based on this record, the civil penalty assessment of $4,200 is warranted. 

Citing Article I, Section 17 of the Oregon Constitution, Respondent asserts that he has an 
. inviolate right to trial by jury in all civil cases. He then questioned the Department's authority to 
sanction hiin i!l the absence of a trial by jury. As set forth above, ORS 468.140 authorizes the 
Department to assess civil penalties for environmental law violations. While the right to a.trial 
by jury remains inviolate in all civil cases, this DEQ enforcement action is not a "civil case" 
within the meaning of Article I, Section 17 of the Oregon Constitution. An administrative 
proceeding is not a suit in equity or action at law. Therefore, Respondent has no right to a trial 
by jury in this matter. 

PROPOSED ORDER 

' I propose that the Board issue the following order: 

Respondent is subject to a civil penalty in the amount of $4,200 for installing an on-site 
sewage disposal system without first obtaining a permit. 

ISSUANCE AND MAILING DATE: 

Alison Greene Webster, Administrative Law Judge 
Office of Administrative Hearings 

·~ 18 2tfn I 
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APPEAL RIGHTS 

If you are not satisfied wifu this decision, you have fue right to have fue decision reviewed by the 
Oregon Environmental Q11ality Commission. To have the decision reviewed, you must file a 
"Petition for Review" Within 30 days offue date this order is served on you as provided in 
Oregon Administrative Rule (OAR) 340-011-0132(1) and (2). The Petition for Review must be 
filed with: 

Environmental Quality Commission 
c/o Stephanie Hallock, Director, DEQ 
811 SW Sixth A venue 
Portland, OR 97204. 

Wifuin 30 days.of filing fue Petition for Review, you must also file exceptions and a brief as in 
provided in OAR 340-011-0132(3). If the petition, exceptions and brief are filed in a timely 
manner, fue Commission will set the matter for oral argument and notify you offue time and 
place of the Commission's meeting. The requirements for filing a petition, exceptions and briefs 
are set 01,1t in OAR 340-011-0132. 

Unless you timely and appropriately file a Petition for Review as set forth above, this Proposed 
Order becomes the Final Order of the Environmental Quality' Commission 30 days from the date 
of service on you of this Proposed Order. If you wish to appeal the Final Order, you have 60 
days from the date the Proposed Order becomes the Final Order to file a petition for review with 
the Oregon Court of Appeals. See ORS 183.400 et. seq. 
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Ex.Al: 

Ex.A2: 

Ex.A3: 

Ex.A4: 

Ex.AS: 

Ex.A6: 

·Ex.A?: 

Ex.AS: 

Ex.A9: 

Ex. AlO: 

Ex. All: 

Ex.AB: 

Ex.RI: 

Ex.R4: 

Ex.RS: 

APPENDIX A 
LIST OF EXHIBITS CITED 

Phone Memo dated 8/19/02 

Phone Memo dated 9/11/02 

Pollution Complaint dated 9/11/02 

Letter to Glenn and Barbara Fleming dated 9/26/02 

Response letter from Barbara. Fleming dated 10/1/02 

Conection Notice dated 8/11/03 

Notice of Non Compliance (Glenn and Barbara Fleming) dated 4/21/03 

Letter from Jo Fleming dated 9/27 /03 

Notice of Non Compliance (Glenn and Barbara Fleming) dated 3/3/04 

Notice of Non Compliance (John Richard Fleming) dated 3/3/04 

Letter from John Richard Fleming dated 3/19/04 

Site Evaluation Report dated 11/9/00 

Letter to ALJ from Barbara Chapman Fleming dated 1/20/05 

Farm Agricultural Building Exemption Certificate dated 9/15/00 

Plumbing Permit Application dated S/14/01 
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CERTIFICATE OF SERVICE 

I certify that on March __ , 2005, I served the attached Proposed and Final Order by mailing 

certified and/or first class mail, in a sealed envelope, with first class postage prepaid, a copy 

thereof addressed as follows: 

DICK FLEMING 
POBOX477 
BAKERCITY OR 97814 

BY FIRST CLASS MAIL AND CERTIFIED MAIL 
BY CERTIFIED MAIL RECEIPT# 7004 2890 0001 8956 0139 

BRYAN SMITH 
OREGONDEQ. 
OFFICE OF COMPLIANCE AND ENFORCEMENT 
811 SW6THAVE 
PORTLAND OR 97204 

BY FIRST CLASS MAIL 

DEBORAH NESBIT 
OREGONDEQ 
OFFICE OF COMPLIANCE AND ENFORCEMENT 
811 SW6THAVE 
PORTLAND OR 97204 

BY FIRST CLASS MAIL 

Ann Redding, Administrative Speci lisf 
Office of Administrative Hearings 
Transportation Hearings Division 
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BEFORE THE OFFICE OF ADMINISTRATIVE HEARINGS 
STATE OF OREGON 

for the 
OREGON DEPARTMENT OF ENVIRONMENTAL QUALITY 

IN THE MATTER OF: 

DICK FLEMING 

) NOTICE OF HEARING 
) 
) 

Attachment M 

GLEN MARTIN FLEMING AND 
BARBARA CHAPMAN FLEMING 

) OAH Case No.: 118750 & 118751 
) Agency Case No.: WQ/OS-ER-04-071 & 

WQ/OS-ER-04-072 

A hearing has been set in the above matter before the Office of Administrative Hearings. 

Hearing Date: February 15, 2005 Hearing Time: 

Location: Baker City Parks Office 
1705 Main Street Suite 101 
Baker City OR 

9:00 a.m. 

Your case has been assigned to Administrative Law Judge Alison Greene Webster, an 
employee of the Office of Administrative Hearings. The Office of Administrative Hearings is an 
impartial tribunal, and is independent of the agency proposing the action. 

The agency will not be represented by an assistant attorney general 

Unless otherwise notified, all correspondence, inquiries, exhibits and filings should be sent to: 

ALJ Alison Grnene Webster 
Office of Administrative Hearings 
4900 SW Griffith Drive, Suite 100 
Beaverton OR 97005-4649 
FAX: (503) 644-5790 

OAR 137-003-0520 requires a copy of any correspondences, exhibits or other filings to be 
provided to all parties and the agency at the same time they are provided to the ALJ. 

A request for reset of the hearing must be submitted in writing prior to the hearing. A 
postponement request will only be granted on a showing of good cause and with the approval of 
the administrative law judge. 

If you are hearing impaired, need a language interpreter or require another type of 
accommodation to participate in or attend the hearing, immediately notify the Office of 
Administrative Hearings at (503) 945-5547 or TDD at 1-800-735-1232 to make the 
appropriate arrangements. The Office of Administrative Hearings can arrange for an 
interpreter at the hearing. Interpreters must be certified or qualified in order to 
participate in a contested case hearing and may not have a conflict of interest with the 
hearing participants. 
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You are required to notify the Office of Administrative Hearings at (503) 945-5547 immediately 
if you change your address or telephone number prior to a decision in this matter. 

Notice served on all non-agency parties by: 0 First Class Mail and Certified Mail 
Certified Mail Receipt #7002 2410 000174104935-Dick Fleming 

#7002 2410 000174104447 - Glen & Barbara Fleming 

Notice served on Agency by first class mail or e-mail. 

MAILED this 5th day of January, 2005. Mailed by: __ .=L=u'-'c.'-y-"Q'-"a~rc=i=a ___ _ 

This Notice has been provided to the following: 

DICK FLEMING 
POBOX477 
BAKER CITY OR 97814 

BRYAN SMITH 
DEPT OF ENVIRONMENTAL QUALITY 
811 SW SIXTH A VE 
PORTLAND OR 97204 

OAR CASE #118750 & 118751 

GLEN MARTIN FLEMING 
BARBARA CHAPMAN FLEMING 
POBOX985 
BAKER CITY OR 97814 
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DEPARTMENT OF ENVIRONMENTAL QUALITY HEARINGS 

IMPORTANT INFORMATION FOR PREP ARING FOR YOUR HEARING 

NOTICE OF CONTESTED CASE RIGHTS AND PROCEDURES 

Under ORS 183.413(2), you must be informed of the following: 

1. Law that applies. The hearing is a contested case and it will be conducted under ORS 
Chapter 183 and Oregon Administrative Rules of the Department of Environmental Quality, 
Chapters 137 and 340. 

2. Rights to an attorney. You may represent yourself at the hearing, or be represented by an 
attorney or an authorized representative, such as a partner, officer, or an employee. If you are a 
company, corporation, organization or association, you must be represented by an attorney or an 
authorized representative. Prior to appearing on your behalf, an authorized representative must 
provide a written statement of authorization. If you choose to represent yourself, but decide 
during the hearing that an attorney is necessary, you may request a recess. About half of the 
parties are not represented by an attorney. DEQ will be represented by an Assistant Attorney 
General or an Environmental Law Specialist. 

3. Administrative law judge. The person presiding at the hearing is known as the administrative 
law judge. The administrative law judge is an employee of the Office of Administrative Hearings 
under contract with the Environmental Quality Commission. The administrative law judge is not 
an employee, officer or representative of the agency. 

4. Appearance at hearing. If you withdraw your request for a hearing, notify either DEQ or the 
administrative law judge that you will not appear at the hearing, or fail to appear at the hearing, a 
final default order will be issued. This order will be issued only upon a prima facie case based 
on DEQ's file. No hearing will be conducted. 

5. Address change or change of representative. It is your responsibility to notify DEQ and the 
administrative law judge of any change in your address or a withdrawal or change of your 
representative. 

6. Intemreters. If you have a disability or do not speak English, the administrative law judge 
will arrange for an interpreter. DEQ will pay for the interpreter if (1) you require the interpreter 
due to a disability or (2) you file with the administrative law judge a written statement under oath 
that you are unable to speak English and you are unable to obtain an interpreter yourself. You 
must provide notice of your need for an interpreter at least 14 days before the h.earing. 

7. Witnesses. All witnesses will be under oath or affirmation to tell the truth. All parties and 
the administrative law judge will have the opportunity to ask questions of all witnesses. DEQ or 
the administrative law judge will issue subpoenas for witnesses on your behalf if you show that 
their testimony is relevant to the case and is reasonably needed to establish your position. You 
are not required to issue subpoenas for appearance of your own witnesses. If you are represented 
by an attorney, your attorney may issue subpoenas. Payment of witness fees and mileage is your 
responsibility. 

OAH CASE #118750 & 118751 Page 3 of5 



8. Order of evidence. A hearing is similar to a court trial but less formal. The purpose of the 
hearing is to determine the facts and whether DEQ's action is appropriate. In most cases, DEQ 
will offer its evidence first in support of its action. You will then have an opportunity to present 
evidence to oppose DEQ's evidence. Finally, DEQ and you will have an opportunity to rebut 
any evidence. 

9. Burden of presenting evidence. The party who proposes a fact or position has the burden of 
proving that fact or position. You should be prepared to present evidence at the hearing which 
will support your position. You may present physical, oral or written evidence, as well as your 
own testimony. 

10. Admissible evidence. Only relevant evidence of a type relied upon by reasonably prudent 
persons in the conduct of their serious affairs will be considered. Hearsay evidence is not 
automatically excluded. Rather, the fact that it is hearsay generally affects how much the 
Commission will rely on it in reaching a decision. 

There are four kinds of evidence: 

a. Knowledge ofDEQ and the administrative law judge. DEQ or the administrative law 
judge may take "official notice" of conclusions developed as a result of its knowledge in 
its specialized field. This includes notice of general, technical or scientific facts. You 
will be informed should DEQ or the administrative law judge take "official notice" of any 
fact and you will be given an opportunity to contest any such facts. 

b. Testimony of witnesses. Testimony of witnesses, including you, who have lmowledge of 
facts may be received in evidence. 

c. Writings. Written documents including letters, maps, diagrams and other written 
materials may be received in evidence. 

d. Experiments, demonstrations and similar means used to prove a fact. The results of 
experiments and demonstrations may be received in evidence if they are reliable. 

11. Objections to evidence. Objections to the consideration of evidence must be made at the 
time the evidence is offered. Objections are generally made on one of the following grounds: 

a. The evidence is unreliable; 

b. The evidence is irrelevant or immaterial and has no tendency to prove or disprove any 
issue involved in the case; 

c. The evidence is unduly repetitious and duplicates evidence already received. 

12. Continuances. There are normally no continuances granted at the end of the hearing for you 
to present additional testimony or other evidence. Please make sure you have all your evidence 
ready for the hearing. However, if you can show that the record should remain open for 
additional evidence, the administrative law judge may grant you additional time to submit such 
evidence. 
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13. Record. A record will be made of the entire proceeding to preserve the testimony and other 
evidence for appeal. This will be done by tape recorder. This tape and any exhibits received in 
the record will be the whole record of the hearing and the only evidence considered by the 
administrative law judge. A copy of the tape is available upon payment of a minimal amount, as 
established by DEQ. A transcript of the record will not normally be prepared, unless there is an 
appeal to the Court of Appeals. 

14. Proposed and Final Order. The administrative law judge has the authority to issue a 
proposed order based on the evidence at the hearing. The proposed order will become the final 
order of the Environmental Quality Commission if you do not petition the Commission for 
review within 30 days of service of the order. The date of service is the date the order is mailed 
to you, not the date that you receive it. The Department must receive your petition seeking 
review within 30 days. See OAR 340-011-0132. 

15. Appeal. If you are not satisfied with the decision of the Commission, you have 60 days from 
the date of service of the order, to appeal this decision to the Court of Appeals. See ORS 
183A80 et seq. 
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John Richard Fleming 
P.O. Box477 
Baker City, Oregon 

Ms. Stephanie Hallock 
alleged Director, "Department of Environmental Quality'' 
811 S.W. Sixth Avenue 
Portland, OR 97204-1390 

RE: Notice of Violation No. WQ/OS-ER-04-071 

Dear Ms. Hallock, 

Attachment N 

August 11, A.D. 2004 

I have received your Notice/Offer, with its judicial-appearing attachment and a SO-page enclosure. 
Such a presentment requires a good deal of time in which to study, analyze, and respond. I ask that 
you waive the usual 72-hour commercial time-limit on the response to your offer, and allow me ten 
days to consider your presentment, after you have provided me with certain necessary material facts. 
I shall consider that the waiver is approved by you, unless you advise me otherwise. 

Several questions relating to your presumption of authority and jurisdiction inunediately come to 
mind, and no response from me is possible until I have seen evidence of your lawful claim. I therefore 
agree to conditionally accept your presentment upon your validation of the fullowing: 

(1) I have contacted the Oregon Secretary of State, Corporations Division, and requested a 
certificate validating the lawful existence of any known entity called "DEPARTMENT OF 
ENVIRONMENT AL QUALITY", duly registered to conduct commercial business "in this 
state". That office reports that no such entity exists. I shall have the certificate to show to 
you if you request it. Because no such entity exists, I require that you present evidence of 
your legal capacity and standing to make any claim against me. 

(2) A valid claim requires a sworn statement (when requested), made under penalty of perjury, 
as to my private liability to the statute claimed breached and the truth of the various 
allegations. Evidence is not properly before any court or administrative tribunal unless it is 
brought forward on the record by a competent third-party witness possessing first-hand 
knowledge, subject to cross-examination. Kindly present such evidence so I shall be able to 
understand the basis for the allegations and the credentials of the accuser prior to responding. 
As any judge well-knows, allegations of parties or counsel are NOT facts before the court. 



(3) Any administrative employee/agent/officer presenting a claim over $600 must provide 
information to me on an IRS Form W-9, as set forth in 26 USC 6104. As there is no 
registered entity called "DEPARTMENT OF ENVIRONMENT AL QUALITY", the W-9 
will identify the true identity of the party making the claim, and its tax ID Number. Kindly 
send me a properly completed W-9 prior to any further agreements. Also, I require a certified 
copy of your personal liability bond to protect you in the event of your violation of ministerial 
duties, making invalidated false claims, mail fraud, ultra-vires acts, etc. 

( 4) Your assessment amount for alleged violations against me indicates a sum of "dollars", 
denominated as"$". As you well know, a dollar is only a unit of measurement, as is a quart, 
yard, pound, etc. Please advise me what "units" you are requesting from me. It cannot be 
lawful money coin of the account of the United States, as that was removed from general 
circulation at the time of the 193 3 bankruptcy. But, if you are demanding dollars 
denominated in Federal Reserve Notes (private foreign negotiable instruments of debt), then 
I require evidence of your foreign status as agent for a foreign principal (18 USC 219) as 
mandated in 22 USC 616. 

( 5) Your NOTICE/ ASSESSMENT so closely resembles a judicial complaint that I am not able 
to determine whether or not it is. Certainly it is crafted to simulate a judicial process, and its 
use implies a judicial act. I demand that you "SHOW CAUSE" why this presentment cannot 
be construed as a simulation of legal Gudicial) process, as is clearly forbidden in the 
constitutional Separation of Powers mandate and in your ORS 162.355. I shall not be a party 
to a felony, and I demand evidence of your lawful intent. 

My Creator and Lord admonishes me to separate from ungodly people, principles, and acts, and to 
live in truth and fair dealings with all. If you provide evidence of your true and honest intent and acts, 
I will be pleased to treat with you. It is not my intent to avoid any just penalty for any act I have 
knowingly committed, and I shall stand on my honor at all times. I see that your Administrative 
Procedures Act requires good faith and honor. I am seeking to exhaust my administrative remedies 
prior to judicial involvement. My intent is to validate factual matters claimed in your presentment, 
and I am entitled and empowered to do so. I shall make the appropriate claims of defense at the 
proper time at a later date, after I am first satisfied as to the issues I have here presented to you-as 
a counter-claim to your offer-in the above 5 items. 

Upon receipt of your response I shall determine the merits of your evidence as to your standing and 
lawful capacity, and I shall take steps to eliminate any claim to which I am lawfully liable. Please also 
be advised that I do not consent to any third-party involvement in this matter. I do not consent to 
any party making any legal determinations or exercising any power of attorney relating to myself or 
the ens legis entity "JOHN RICHARD FLEMING". Also take notice that I shall charge legal fees 
for research for my defense against malicious and fraudulent prosecution at the rate of 100 U.S. 
minted silver dollars per hour. 

I thank you kindly for your timely response. 

£~~ 
J6'tin Richard Fleming 
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reg on 
Theodore R. Kulongoski, Governor 

August 4, 2004 

CERTIFIED MAIL 7002 3150 0004 8588 4296 

John Richard Fleming 
PO Box 477 
Baker City, OR 97814 

Re: Notice of Violation and Assessment of Civil Penalty 
No. WQ/OS-ER-04-071 
Baker County 

Dear Mr·. Fleming: 

t) '( : ( ---,_ 
· Attachment 0 

Department of Environmental Quality 
811 SW Sixth Avenue 

Portland, OR 97204-1390 
503-229-5696 

TTY 503-229-6993 

On September 11, 2002, the Department of Environmental Quality (the Department) received a 
complaint that you had installed an on-site sewage disposal system at property located at 45491 
Keating Cutoff Road in Baker County, Oregon (the Property). The complaint alleged that you 
installed the system without obtaining the required on-site sewage disposal permit. 

On April 22, 2003, Barbara Fleming, one of the owners of the Property, told Diane Naglee of the 
Department that you had installed the system, and she confirmed that there was no permit obtained 
for the system. 

On August 11, 2003, Ms. Naglee inspected the system and observed construction deficiencies such 
as lack of fall between the septic tank and the drainfield, unlevel piping in the trenches, and 
inadequate gravel in the trenches of the system. These deficiencies may result in sewage backing up 
into the dwelling on the Property, or the discharge of sewage to the ground surface of the Property. 
Ms. Naglee drafted a Correction Notice and gave a copy of the Correction Notice to Jo Fleming, the 
daughter of the owners of the Property, but neither you nor the owners of the Property have made the 
required corrections to the system. 

On March 3, 2004, Diane Naglee sent you a Notice of Noncompliance (NON) informing you that the 
installation of an on-site sewage disposal system without a permit is a Class I violation of Oregon 
environmental law. The NON also informed you that at the time you installed the on-site sewage 
disposal system at the Property you were not licensed by the Department to provide sewage disposal 
services. Performing sewage disposal services without a license is a Class I violation of Oregon 
environmental law. The NON informed you that you were being referred to the Department's Office 
of Compliance and Enforcement for formal enforcement action. 

Based on your previous employment as Baker City's Public Works Department Director, you 
should have been aware of the Department's requirements that an on-site sewage disposal permit 
must be obtained before a system can be installed and that persons performing sewage disposal 
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services must be licensed and bonded in order to ensure the protection of the public's health and the 
environment. 

The enclosed Notice and Order assesses a civil penalty of $4,200 for the construction of an on-site 
sewage disposal system without first obtaining on-site sewage disposal system construction permit. 
The penalty is determined by using the procedures set forth in OAR 340-012-0045. The 
Department's findings and civil penalty determination are attached to the Notice as Exhibit No. 1. 

The steps you must follow to request a review of the Department's allegations and determinations in 
this matter are set forth in Section IV of the enclosed Notice. If you wish to have a hearing on this 
matter, you must specifically request a hearing in writing. Attached to the hearing request must be 
your Answer in which you admit or deny each of the facts alleged in Section II of the Notice. In your 
Answer, you should also allege all affirmative claims or defenses and provide reasons why they 
apply in this matter. You will not be allowed to raise these issues at a later time, unless you can later 
show good cause for your failure. The applicable rules are enclosed for your review. You need to 
follow the rules to ensure that you do not lose your opportunity to dispute the Department's findings 
(see OAR 340-011-0107 and OAR 13 7-003-0528). If the Department does not receive your request 
for a hearing and Answer within 20 calendar days from the date you received the Notice, a Default 
Order will be entered against you and the civil penalty will become due at that time. You can fax 
your request for hearing and Answer to the Department at (503) 229-6762. 

If you wish to discuss this matter, or if you believe there are mitigating factors which the Department 
might not have considered in assessing the civil penalty, you may request an informal discussion by 
attaching your request to your appeal. Your request to discuss this matter with the Department will 
not waive your right to a contested case hearing. 

I look forward to your cooperation in complying with Oregon enviromnental law in the future. 
However, if any additional violations occur, you may be assessed additional civil penalties. Copies 
of referenced rules are enclosed. 

If you have any questions about this action, please contact Bryan Smith with the Department's Office 
of Compliance and Enforcement in Portland at 503-229-5692 or toll-free at 1-800-452-4011, 
extension 5692. 

Sincerely, 

,i-ti:pVLCU:Udlutn cL 
Stephanie Hallock 
Director 

Enclosures 

cc: Diane Naglee, Eastern Region, Baker City Office, DEQ 

l--
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Joni Hammond, Eastern Region, Pendleton Office, DEQ 
Balcer County Planning Department, 1995 Third Street, Balcer City, OR 97814 
Balcer County Building Department 
Oregon Department of Justice 
Environmental Quality Commission 
Balcer County District Attorney 
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BEFORE THE ENVIRONMENTAL QUALITY COMMISSION 

OF THE STATE OF OREGON 

IN THE MATTER OF: 
JOHN RICHARD FLEMING, 

Respondent. 

) 
) 
) 
) 
) 
) 

7 I. AUTHORITY 

NOTICE OF VIOLATION 
AND ASSESSMENT OF 
CIVIL PENALTY 
No. WQ/OS-ER-04-071 

BAKER COUNTY 

8 This Notice of Violation and Assessment of Civil Penalty (Notice) is issued to 

9 Respondent, John Richard Fleming, by the Department of Environmental Quality (Department) 

10 pursuant to Oregon Revised Statutes (ORS) 468.126 through 468.140, ORS Chapter 183; and 

11 Oregon Administrative Rules (OAR) Chapter 340, Divisions 11 and 12. 

12 II. VIOLATIONS 

13 I. On or about September 11, 2002, Respondent constructed an on-site sewage 

14 disposal system without obtaining an on-site sewage disposal system construction permit, in 

15 violation of Oregon Revised Statute 454.655(1) and Oregon Administration Rule (OAR) 340-

16 071-0160(1). Specifically, Respondent constructed an on-site sewage disposal system on 

17 property located at 45491 Keating Cutoff Road in Baker County, Oregon (the Property) without 

18 first obtaining a permit. According to OAR 340-012-0060(1 )( c ), this is a Class I violation. 

19 2. On or about September 11, 2002, Respondent performed sewage disposal services 

20 without first obtaining a valid sewage disposal service provider's license from the Department, in 

21 violation of ORS 454.695(1) and OAR 340-071-0600(1). Specifically, Respondent installed an 

22 on-site sewage disposal system at the Property without first obtaining a sewage disposal services 

23 provider's license with an installer endorsement. This is a Class I violation, pursuant to OAR 

24 340-012-0060(1 )(b ). 

25 /Ill/ 

26 ///// 

27 ///// 

Page I -NOTICE OF VIOLATION AND ASSESSMENT OF CIVIL PENAL TY 
(CASE NO. WQ/OS-ER-04-071) 



1 III. ASSESSMENT OF CNIL PENALTIES 

2 The Director imposes a civil penalty of $4,200 for Violation 1 cited in Section II. The 

3 findings and determination of Respondent's civil penalty pursuant to OAR 340-012-0045 are 

4 attached and incorporated as Exhibit No 1. 

5 N. OPPORTUNITY FOR CONTESTED CASE HEARING 

6 Respondent has the right to have a contested case hearing before the Enviromnental 

7 Quality Commission (Commission) or its hearings officer regarding the matters contained in this 

8 Notice, provided Respondent files a written request for a hearing and an Answer within twenty 

9 (20) calendar days from the date of service ofthis Notice. If Respondent fails to file either a 

10 timely request for a hearing, a late filing will not be allowed unless the reason for the late filing 

11 was beyond Respondent's reasonable control. If Respondent fails to file a timely Answer, the 

12 late filing will not be allowed unless Respondent can show good cause for the late filing. (See 

13 OAR 340-011-0107 and OAR 137-003-0528) 

14 The request for a hearing must either specifically request a hearing or state that 

15 Respondent wishes to appeal this Notice. In the written Answer, Respondent shall admit or deny 

16 each allegation of fact contained in this Notice, and shall specifically state all affirmative claims 

17 or defenses to the assessment of the civil penalty that Respondent may have and the reasoning in 

18 support of any claims or defenses. The contested case hearing will be limited to those issues 

19 raised in this Notice and in the Answer. Unless Respondent is able to show good cause: 

20 

21 

1. 

2. 

Factual matters not disputed in a timely manner shall be presumed to be admitted; 

Failure to timely raise a claim or defense will waive the ability to raise that claim 

22 or defense at a later time; 

23 3. New matters alleged in the Answer will be presumed to be denied by the 

24 Department unless admitted in subsequent pleading or stipulation by the Department or 

25 Connnission. 

26 Send the request for hearing and Answer to: Deborah Nesbit, Oregon Department of 

27 Enviromnental Quality, 811 S.W. 6th Avenue, Portland, Oregon 97204 or via fax at (503) 229-
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1 6762. Following the Department's receipt of a request for hearing and an Answer, Respondent 

2 will be notified of the date, time and place of the hearing. 

3 If Respondent fails to file a timely request for hearing and Answer, the Notice and Order 

4 shall become a final and enforceable Order of the Environmental Quality Commission by 

5 operation oflaw without any further action or proceeding. If the Order becomes final by 

6 operation oflaw, the right to judicial review, if any, is outlined within ORS 183.480. 

7 Failure to file a timely request for hearing and Answer may result in the entry of a 

8 Default Order for the relief sought in this Notice and Order. 

9 Failure to file a timely request for hearing or an Answer may result in the entry of a 

10 Default Order for the relief sought in this Notice. 

11 Failure to appear at a scheduled hearing may result in an entry of a Default Order. 

12 The Department's case file at the time this Notice was issued may serve as the record for 

13 purposes of entering a Default Order. 

14 V. OPPORTUNITY FOR INFORMAL DISCUSSION 

15 In addition to filing a request for a contested case hearing, Respondent may also request 

16 an informal discussion with the Department by attaching a written request to the hearing request 

17 and Answer. 

18 VI. PAYMENTOFCNILPENALTY 

19 The civil penalty is due and payable ten (10) days after the Order imposing the civil 

20 penalty becomes final by operation of law or on appeal. Respondent may pay the penalty before 

21 that time. Respondent's check or money order in the amount of $4,200 should be made payable 

22 to "State Treasurer, State of Oregon" and sent to the Business Office, Department of 

23 Environmental Quality, 811 S.W. Sixth Avenue, Portland, Oregon 97204. 

24 

25 

26 

27 

Date 
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EXHIBIT 1 

FINDINGS AND DETERMINATION OF RESPONDENT'S CNIL PENALTY 
PURSUANT TO OREGON ADMINISTRATNE RULE (OAR) 340-012-0045 

VIOLATION 1: The construction of an on-site sewage disposal system without obtaining an on-site 
sewage disposal system permit, in violation of Oregon Revised Statute (ORS) 
454.655(1) and Oregon Administration Rule (OAR) 340-071-0160(1). 

CLASSIFICATION: This is a Class I violation pursuant to OAR 340-012-0060(1 )(c). 

MAGNITUDE: The magnitude of the violation is moderate pursuant to OAR 340-012-0045(1)(a)(B), as 
there is no selected magnitude for this violation and there is insufficient information to 
make a finding of major or minor magnitude. 

CNIL PENALTY FORMULA: The formula for determining the amount of penalty of each violation is: 
BP+ [(0.1 xBP)x(P+ H +O+ R+C)] +EB 

"BP" is the base penalty, which is $3,000 for a Class I, moderate magnitude violation in the matrix listed 
in OAR 340-012-0042(1)(a)(A) and applicable pursuant to OAR 340-012-0042(1)(b)(B). 

"P" is Respondent's prior significant actions and receives a value of 0, as Respondent has no prior 
significant actions as defined in OAR 340-012-0030(14). 

"H" is the past history of Respondent in taking all feasible steps or procedures necessary to correct any prior 
significant actions and receives a value of 0, as Respondent has no prior significant actions. 

"O" is whether or not the violation was repeated or continuous and receives a value of 2, according to OAR 
340-012-0045(1)(c)(C)(ii), because the violation existed for more than one day. 

"R" is the cause of the violation and receives a value of 2, according to OAR 340-012-0045(1 )( c )(D)(ii), 
because Respondent's conduct was negligent. Respondent failed to take reasonable care to avoid the 
foreseeable risk of constructing an on-site sewage disposal system without first obtaining the required 
pennit. Respondent was Balcer City's Public Works Department's Director at the time of the 
installation, and as a registered engineer knew or should known that an on-site sewage disposal 
permit must be obtained before a system can be installed. 

"C" is Respondent's cooperativeness in correcting the violation and receives a value ofO pursuant to 
OAR 340-012-0045(1)(c)(E)(ii), because there is insufficient information to make a finding. 

"EB" is the approximate dollar sum of the economic benefit pursuant to OAR 340-012-0045(1 )( c )(F) that the 
Respondent gained through noncompliance and receives a value of 0, because there is insufficient 
evidence upon which to base a finding that Respondent gained economically from the violation. 

JOHN RICHARD FLEMING. 
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PENALTY CALCULATION: 

Penalty= BP + [(0.1 x BP) x (P + H + 0 + R + C)] +EB 
= $3,000 + [(0.1 x $3,000) x (0 + 0 + 2 + 2 + O)] + $0 
= $3,000 + ($300 x 4) + $0 
= $3,000 + $1,200 + $0 
=$4,200 
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Staff Hours 

NON Number ___ .. __ ._ .----

PernUt No, __ _ 

Site Inspector LJ 

Facility/Site ID--·-·--

~

Attf\c H-rn "lX\l.Ar 
bv I 0 



Dregon 
John A. KitzhAbcr, M.0., .Governor 

Glenn & Barbara Fleming 

Department of Environmental Quality 
Eastern Region 

700 SE Emigrant 
Suite 330 

Pendleton, OR 97801 
(541) 276-4063 Voice/TTY 

FAX (541) 278--0168 

September 26, 2002 

P0~ 9~ Cop 
Baker City, OR 97814 y 

Re: DEQ Requirements 
T09S ~R42 -~: TU600 
Baker County I I 3 '-l-00 

Dear Mr: & Mrs. Fleming: 

Recently, this Department receivea information indicating you have further developed the 
above described property. Specifically, we understand tllat a house has been partially built and 
a septic system possibly installed without pennits. 

If you plan to connect to an existing septic system or construct a new one, DEQ approval is 
needed prior to doing so. Our records indicate there has been no application received or 
permit issued for sewage disposal at the above property. The Department requests you 
respond to this letter by October. 03, 2002 

Please call DEQ at (541) 276-4063 to discuss the appropriate application procedure. The 
Pendleton toll free number is 1-800-304-3513. 

Sincerely, 

<52//~· 
· Robert "Bob" Marshall Jr. 
Administrative Specialist 
Eastern Region Pendleton 

cc: Baker County Building Department, PO Box 650, Baker City, OR 97814 
Oregon State Building Codes Department, 700 SE Emigrant, Pendleton, OR 97801 
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reg on 
Job..11 A. Kitzhab6r, M.D., Governor 

Glenn & Barbara Fleming 
PO Box 985 
Baker City, OR 97814 

Dear Mr. & Mrs. Fleming: 

DEQ - PENDLETON -+--+-+ Vt.:Y .- .tlAI'i.t:,t< v1 l r Lill uv.t1 vv_t 

Department of Environmental Quality 
Eastern Region 

700 SE Emigrant 
Suite 330 

Pendleton, OR 97801 
(541) 276-4063 Voice/TTY 

FAX (541) 278-0168 

September 26, 2002 
!f!J & ({; @: o \I// ~ rm 

OCT 0 f 2002 LO) 
"--- J>tele Of 0 _ . 
.... -J'L gt E"n~ 1,0,,,."'' 

E«1tern A~~O/lJ/ 011~111 
-. _n . Pana1e1of) Y 

Re: DEQ Requirements 
'b 'F09S -R42 -Sl:9: TL --WOO t 

Baker County I 'l ::?, L\Q J 

Recently, this Department received information indicating you have further developed the 
above described property. Specifically, we understand that a house has been partially built and 
a septic system possibly installed without permits. 

If you plan to connect to an existing septic system or construct a new one, DEQ approvaL is 
needed prior to doing so. Our records indicate there has been no application received or 
permit issued for sewage disposal.at the above property. The Department requests you 
respond to this letter. by Oct?ber 03, 2002 ( .s-' ¥) . 
Please call DEQ at (541) 276-4063 to discuss the appropriate application procedure. The 
Pendleton toll free number is 1-800-304-3513, 

cc: 

Sincerely, 

<Y3/f~ 
Robert "Bob" Marshall Jr. 
Administrative Specialist 
Eastern Region Pendleton 

Baker County Building Department, PO Box 650, Baker City, OR 97814 

copy 

Oregon State Building Co_des Department; 700 SE Emigrant, Pendleton, OR 97801 

. ·;JL~~C0f ~~-r, 
CZ1P'7~~~~ ~~?£ ~-
1";:'.~ ~ ~ .. ~el-1MC(tjj f-/ 
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An Inspection of this On-Site Sewage System has identified the following i:ieficiencies: (r 7_,()/11) 
, cYR rz,s7_fi>-CJ7 ()Z l, 

~Cl-,,_, r-s. Am:- a_.rn1ri1~ c£ b ,-""c_LA m ~-u___, -

L-1rv 

i.;) ~ D \acL- J ~ 'f' fi "'-'\ 
q~~ ~ - PY Under the pr~isions of the OREGON ADMINISTRATIVE RUL::ES, all deficiencies listed ab __ 

corrected within 30 days, and a CERTIFICATE OF SATISFACTORY COMPLETION must be issued prior to 
use of this system. When corrections have been completed, call for inspection. 

PERMIT NO. Q / - bb q_ qi 1/ 3LfOo 
_ Township Range Section

1 
, . Tax Lot I Acct. No. 

, '? L ')_, !'<> L- Sv..-B i"'-1.\ ~ cu; - B '.Vl CT 't' L--~ Lw I t-( <'., \YCn IJ0-'>) 
INSPECTION:, w ~ «-ft-d y +'CJ-< 'rl'--< vc"i~\~ · 

TIME '3 "OD 
DATE A-v- coNTAcT: DZQ -}?~(ebr 

"')___,, 7l -4o£ '3 

~oo NOT REMOVE THIS NOTICE FROM SITE 
' , , -11. '---- ~ r-, !v-v\1,f'- I ~ 

'""-.WO-XL 315 10/81 L\ \ ,, L/~ l. , - ., - 1~- ~ A~ 
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Dreg on 
Theodore R. Kll.longosk:i, Governor 

April 21, 2003 

Department of Enviroitmental Quality 
Eastern Region 

700 SE Emigrant 

DEQfliR-101 

Suite 330 

Gl.enn & Barbara Fleming 
P.O. Box 985 
Baker City, OR 97814 

C 0 .. p y Pendleton, OR 97801 
(541) 276-4063 Voice/TTY 

FAX (541) 278--0168 

Dear Mr. and Mrs. Fleming; 

RE: ERP-03-024 / / '}L/ (51) 
T09S - R42E -Sec . ..0: Tax Lot 1000 
45491 Keating Cutoff Road 

. Baker CountY 

NOTICE OF NON COMPLIANCE ERP-03-024 

Our Department has recently received documentation confirming that plumbing has been 
installed in a structure located at the above referenced property. As of this date, our 
Department has no record that an approved On-Site Sewage Disposal and Treatment 
(OSSTD) system has been instaUed on the property to receive sewage from the structure. 
This lack of an approved OSSTD system is a violation of Oregon Administrative Rule 

·(OAR) 340-071-0120(2)b; the preceding referenced rule is enclosed . 

. In accordance with Oregon Administrati.ve Rule (OAR) 340-071-0120(2)b, each and 
every owner of real property is jointly and severally responsible for connecting all 
plumbing fixtures on that property, from which sewage is or may be discharged, to a 
sewerage facility or on-site s~wage disposal system approved by the Oregon Department 
of Environmental Quality (the Department). OAR 340-071-0100(133) defines Sewage as 
water-carried human and animal wastes, including kitchen, bath, and laundry wastes from 
residences, buildings, indtistrial establishments, or other places. 

COMPLIANCE SCHEDULE 

To resolve this violation you must dispose of your sewage in a manner approved by the 
Oregon Department of Environmental Quality. The Jollowing action is required to 
eliminate the violation: · 

I. Apply for and obtain a Construction/Installation Pennit to install an 
approved on-site sewage treatment and disposal system. Upon DEQ 
approval of your application, a construction permit will be issued. If you· 
wish to install a system in an area other than the area approveo by DEO 
(via Site Evaluation) on October 18. 2000, you must aoply for and obtain a 
new site evaluation approval prior to application for a Construction/ 
Installation Permit. You must submit a complete, approvable application 
for a Construction/Installation Penni/ or Site Evaluation by May 5, 2003. 

• fttti'\ C.k~ fl\ 1.,(\\ 'R 
a /-\1 



Glenn & Barbara Fleming - NON #ERP-03-024 
April 21, 2003 
Page 2 of2 · copy 

2. Construct the OSSTD system in accordance with permit requirements. 
Prior to system backfill, contact our Department for a pre-cover inspection 
of the construction. Note that construction of the system shall be 

· performed by the property owner or an Oregon DEQ licensed sewage 
disposal service (OAR 340-071-0160)7. 

3. · Upon receipt of a Certificate of Satisfactory Completion ( CSC) by our 
Department for construction of the OSSTD system, connect all structural · 
plumbing to the system. You must obtain a CSC and have all plumbing 
connected to a DEQ approved OSSTD system by June 1, 2003. · 

This is a Class II violation and is considered to be a significant violation of Oregon 
environmental law. Should you fail to correct the violation in accordance with the 
schedule set forth abov.e, we will refer your file to the Department's Enforcement Section 
with a recommendation to proceed with a formal enforcement action which may result in 
a civil penalty assessment. Civil penalties can be assessed for each day of violation. 

Your cooperation in resolving this matter is appreciated. If you have any questions 
concerning this matter, please call the DEQ Pendleton office at 541-276-4063. You may 
also contact me directly at 541-523-9097. 

Sincerely, 

Diane E. Naglee, R.S. 
Natural Resource Specialist 
Water Quality Program - Eastern Region 

cc: Joni Hammond - DEQ Eastern Region Administrator 
Anne Price - DEQ Enforcement Section 
Baker County Building Department 
Baker County Planning Department 

enc: Construction/Installation Permit Application Guide 
OAR 340cOJ20(2) 
OAR 341}-71-0133 
OAR 340-71-0160(7) 
Fee Schedule 

,-, 
~ 

Alt'f\CN-«';'L0l1(. 
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regon 
Theodore R Kulongosld, Governor 

Department of Environmental Quality 
Eastern Region 

700 SE Emigrant 

Glenn and Barbara Fleming 
P.O. Box985 
Baker City, OR 97814 

Dear Mr. and Mrs. Fleming; 

Marcli3, 2004 Suite 330 

RE: ERP-04-028 

Pendleton, OR 97801 
(541) 276-4063 Voice(ITY 

FAX (541) 278-0168 

TOSS -R42E-Sec. 17: Tax Lot 3400 
45491 Keating Cutoff Road 
Baker Couuty 

NOTICE OF NON COMPLiANCE ERP-04-028 

·On April 21, 2003 oar Department sent you a Notice ofNoncompliance (NON) for failing to connect 
·plumbing fixtures from the structure located.at the above referenced property to an approved Departnlent of 
Environmental Quality (DEQ) on-site sewage disposal (OSSD) systeni. A separate letteralso sent to you 
on April 21, 2003 described additional requirements for obtaining approval to use an OSSD system if an 
OSSD system was installed without a permit Information submitted by you and Jo Fleming confirmed· 
that an OSSii system had been installed without a permit A construction permit application was 
eventually submitted to our Depa-en!, and permit #01-66998 was issued to you on Juue II, 2003. The 

. permit application was submitted by Jo Fleming. 

On August 11, 2003 I inspected uucovered portions of the installed OSSD system to determine if the 
system was installed according to Construction Permit #01-66998 and Oregon Administrative Rules. 
_The system was found to have construction deficiencies and a Correction Notice was issued and given toJo 
Fleming at the site. As of this date, our Department has not received notification from you that the 
corrections have been completed. On October 8, 2003 Jo Fleming submitted a letter to our Depa-ent 
stating that the required corrections bad not been completed (copy enclosed). Therefore, as of this date, a 
Certificate of Satisfactory Completion (CSC) has not been issued for installation of the OSSD system. 

The April 21, 2003 Notice of Noncompliance (NON) included a compliance schedule that required the 
OSSD system to have a Certificate of Satisfactory Completion for system construction prior to placing the 
system into service. The NON further stated that if the ·compli3.nce schedule was not .followed. our 
Departinent would refer your file to the Department's EnfotcemeD.t Section with a recommendation to 
P.roceed with formal enforcement action.· 

VIOLATION I 
Installing or ca.using to install an on-site sewage disposal system without appropriate permits is a violation 
of Oregon Administrative Rule (OAR).340-071-0160( I); pursuantto Oregon Revised ~tatute (ORS) 
454.655, and a Class I violation of Oregon's environmental rules. 

VIOLATION II 
Failing to connect all plU:mbing fixtures to, or failing to discha_rge waste water or Sewage into, a Department 
approved on-site system is a violation of OAR 340-071-0120(2) and a Class II violation of Oregon's 
environmental rules. 



Glenn and Barbara Fleming 
NON ERP-04-028 
Pagel of2 

. VIOLATIONID 
Installing or causing to be installed an on-site sewage disposal system, or any part thereof; or the repairing 
of any part thereof; which fails to meet the requirements for satisfactory completion within thirty (30) days 
after written notification or posting of a Correction Notice at the site is a violation of OAR 340-071- · 
0175(5), pursuant to ORS 454.605 to 454.745. This is a Class II violation of Oregon's environmental 
rule5. . 

VIOLATION IV . ·. 
Operating. or using a newly constructed, altered or repaired on-site sewage· disposal system,. or part thereof, 
without first obtaining a Certificate of Satisfactory Completion for the installation is a violation of OAR 
340-071-0175(6) and a Cla.ss II violation of Oregon's environmental rules. 

. ' ' 

The above violations contain a Ch1.ss I ViolatjOn and ire considered to be serious violations of Oregon 
enVironmental law. Therefore, We ire referring these Violations to the Department's Enforcement 
Section with a recommendation to initiate a formal enforcemellt action. A fOrmal enforcemeiit action 
may include a civil penalty assessment for each day of violation. 

If you hav; questions concerning flris matter, please contact the DEQ Pendleton office at (541)276-4063. 
You may also contact me directly at (541) 523-9097.. · 

Enc. OAR 340-071..Ql20{2) 
OAR 340-o71-016 (1) 
OAR 340-071-0175 
ORS 454.605-454.745 
ORS 454.655 
Copy ofNON ERP..Q3-024 
Copyof04/2i/03 letter 

Since~l4n(;wwl . 

. . 

E. Naglee, R.S. · 
, lura]Res9.urce Specialist 
Water QUauty Program- East em Region 

Copy of August 11, 2003 Correction Notice 
Copy of October 8, 2003 letter from Jo Fleming 

cc: Joni Hammond, ODEQ Eastern Region Administrator 
Anne Price, ODEQ Enforcement Section 
Bryan Smith, ODEQ Enforcement Section 
Diane Naglee, ODEQ Baker City 
Baker County Plarining Department 
City ofBaker City Buildiilg Department 
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Theodore R. Kulongoski, Gov.emor 

Department of Environmental Quality 
Eastern Region 

700 SE Emigrant 

March 3, 2004 Suite 330 

DEO/ER-101 

John Richa;;d Fleming 

;:.~roe '177 
Baker City, OR 97814 

Dear Mr. Fleming: 

Pendleton, OR 97801 
(541) 276-4063 Voice(ITY 

FAX (541) 278--0168 

RE: TOSS - R42E -Sec. 17: Tax Lot3400 
45491 Keating Cutoff Road 
Baker County 

NOTICE OF NON COMPLIANCE ERP-04-030 

On September 11, 2002 our Department received information that you installed an on-site sewage disposal 
(OSSD) system at the above referenced property without an Oregon Department ofEnvirorunental Quality 
(DEQ) Construction Installation permit. Additional information obtained by our Department also 
confirmed that you installed the system prior to permit issuance. A construction permit was eventually 
issued on June 11, 2003 to Barbara and GiennFieming, who are the property owners of record. 

A review ofDepartment records further indicates that you did not possess an Oregon DEQ license to 
perform sewage disposal services at the time the OSSD system was installed. Installation of an OSSD 
system must be performed by either a property owner or a licensed DEQ installer. 

VIOLATION I 
The installation of an on-site sewage disposal system without appropriate permits is a violation of Oregon 
Administrative Rule (OAR) 340-071-0160(1), pursuant to Oregon Revised Statute (ORS) 454.655. The 
preceding referenced rule is enclosed for your use. 

This is a Class I violation and is considered to be a serious violatio.q of Oregon envirµnmental law. 
'Therefore, we are referring this violation to the Department's Enforcement Section with a 
.recommendation to initiate a formal enforcement actiOn. A formal enforcement action may include a 
civil penalty assessment for each day of violation. 

VIOLATION II 
Perfonning sewage disposal. seryices Wi.thOut ftrst obtaining .i 9usiness license from the De.partment is a 
violation of OAR 340;0600(1), pursuant to ORS 454.695. The preceding referenced rule is enclosed. 

COMPLIANCE SCHEDULE FOR VIOLATION II 

1o resol:ve this violatioD.; you must a~ply to the Departn:ient for a sewage disposal service ~icense by ~arch 
19, 2004 or submit, in writing, a stateinent that you do not intend to install additional OSS-D systems, and 
therefore will not pursue licensing. 

This ls a class I violation and is considered to bea significant violation of Oregon environmental law. 
Should you fail to correct the violation in accordance with the schedule set for~h above, we will refer 
your file to the Dep~rtment's Enforc~ment Section with a recoinrnendation to proceed with a formal 
enforceme1.1t action which may reslllt in a civil penalty assessment. Civil penalties can be assessed for 
each day of violation. · 

If you have questions concerning this matter, please contact the DEQ Pendleton office at (541)276-4063. 
You may also contact me directly at (541) 523-9097. 

I 

p,rr~H-fY\if\~ °?e 
8 A-41.-0 



· John Ricltard Fleming 
NON-EllP 04-ll30· 
Pagel of2 

( 

Sincerely, ~ 

. /}1,""#, 
! ..... 

Li \ 
1-:/.'?rie E. Naglee, R.S. 

Natural Resource Specialist 
Water Quality Program - Eastern Region 

Enc. OAR340-071-0160(1) 
OAR 340-071-0600( 1) 
ORS 454.655 
ORS454.695 
Sewage Disposal Service License Application 

cc: Joni Hammond, ODEQ Eastern Region Administrator 
Anne Price, ODEQ Enforcement Section 
Bryan Smith, ODEQ Enforcement Section 
Diane Naglee, ODEQ Baker City 

,. 
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P.O. Box 477 
n 1· · · ·c" o· .R... <Y7" 1 "' .t:>1H5T Tty; . ' ii o ."> 

j,;faiuh l 9, 2004 

R~~ii1g this clramf'l.ekl 1n@t'a11atior1, I tutik two days ofvrusa.tiOJ1 thne to 
!lllsi\!!t 'o:ti this prtije.<Ct. 1rl:ifa a f'e,tn!.ly ~i'a'tion on a family owned 
piirJJJerty, I receh,ed .no compe4l.llatfon :fer n1y wort. W 1JJ ltad been fofi'm11ed 
by the b11i;ldlr11:!: d~pitttn1J;i!lr that no per1ni.t wa© rtr;eruired for a, @hop1 b11'!1dh1g, I 
did m:n the e'.Knavati on m1d tfate pipe layout u:ttd mslallatiott. 

I 11~e n.o in.tetrri-011 to .!mmU >any adcutltitial !iewagp dl.spd$i!i] ststatrui timll 1 
bmld L11Y crwn.;Jiows<L That will not requi!'e a License, just lilte 111:" tine 
reffei1er\l1ed alllove d.id not re~t!lici1ll'; lit ficill11;c1e beeause it was ;;k;fle by tl1efam1ly 
of GWl'leinlfU('.)., 
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City of Baker. City1 Oregon . 

"The' Northwest's Premier 
Rural Living Experience" 

DATE: October 1, 2004 

NAME/ADDRESS: Diane Naglee, R.S. 
DEQ Eastern Region 

P.O'. Box 650 • Baker City, OR 97814-0650 

541-513-6541\ioice/TDD. 541-524-2049 FAX 
'~· 

1705 Main Street, Snite 100 
Baker City, OR 97814 

SUBJECT: Jo Fleming 

Dear Ms. Naglee, 

In a telephone conversation 1hat I had wi1h you today, you asked me to respond to a comment 
make by Jo Fleming. Jo Fleming's statement to you was that I had told her (Jo Fleming) 1hat she 
did not need to contact DEQ regarding her project. · . 

Quite frankly, I have no recollection of this conversation. Our office policy is to inform our 
customers that they need to make contact not only with DEQ but Baker County Planning · 
Department (if their project is outside of a municipality) for approvals regarding 1heir project; if 
they have not already done so by the time they come to our office. 

If you have any other questions, please call me. 

Sincerely, 

Debra Deshaw, Jnspection Clerk 
Building Department 
City of Baker City, Orego11 
Voice: (541) 524-2054 
Fax: (541) 524-2065 

C: File 

/,;· 
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Dtegon 
John A. Kitzhabcr, M.D., Governor 

Departmertt of Environmental Quality 
Eastern Region 

1705 Main Street 

November 9, 2000 Suite iOO 
Baker City, OR 97814 

(541) 523-7998 Voice/TTY 
FAX (541) 523-9198 

Glen & Barbara Fleming 
PO Box )S?' lj 77 
Baker City OR 97814 

Dear Mr. & Mrs. Fleming: 

Re: Site Evaluation Report 
T8S-R42-S17: TL 3400 
Baker County 

On November l, 2000, an evaluation of the above mentioned property was made to determine 
if an on-site sewage disposal system (for a single family dwelling) could be located on the parcel 
and be in compliance with the State of Oregon On-Site Sewage Disposal Rules. Note: Tills is 
NOT a permit to construct an OSSD system. To apply for a permit, please submit the 
enclosed permit application with the accompanying attachments. DEQ cannot sign off on 
any Building Codes fonns until a DEQ permit is issued. 

The area indicated on the enclosed plot plan is approved for a Standar\l system with a maximum 
flow of 450 gallons per day, Equal distribution and disposal field size of 225 linear feet. 

Requirements for a 450 gallon design flow are as follows: 

1. A mininlum. of 225 linear feet of disposal trenches; 

2. Maximum trench depth 36 inches; minimum depth 18 inches; 

3. A 1000 gallon septic tank with maintenance riser (minimum 20 inch diameter): and, 

4. An equally-sized drainfield replacement area. 

5. Filter fabric is required over drain media if gravel trenches are utilized. 

6. A mininlum distance of 50 feet is required between drainfields and escarpment. 

Please refer to the enclosed field worksheet for more detailed information. 

~, I 
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A Construction Permit is required to install the proposed sewage dispo.sal system only within the 
portion of the parcel marked as 'acceptable area'. The application should include a detailed 

plan of the proposed system showing that all criteria for system construction, and required 
setbacks are met. The plan must identify ground and pipe elevations throughout for both the 
initial and replacement systems, all materials to be used, and cross seclion detail of the disposal 
area or trenches. 

Sites for both initial and replacement disposal areas must be kept free of development. Please 
review the attached field worksheet and plot plan. A construction permit guide is enclosed for 
your use in plan preparation. We recommend a DEQ-licensed and bonded sewage disposal 
business or consultant familiar with this type of work be retained to expedite the permitting 
process. 

This approval is given on the basis that the lot or parcel described above will not be further 
partitioned or subdivided and conditions on subject or adjacent properties have not been altered 
in any manner that would prohibit issuance of permit in accordance with ORS 454.605 through 
454. 755 and Oregon Administrative Rules (OAR) of the Environmental Quality commission. 

If you have any questions regarding this matter. please call this office. The Eastern Region
Baker City office number is (541) 523-7998. 

DEN:raq 

Sincerely, 

~2'114 
Natural Resource Speciali.st 
Eastern Region 

enc: Construction Permit Application/Guide 
Field Worksheet w/plan 
Fee Schedule 

cc: Baker County Planning Department 
Jo Fleming , 15660 Keno Worden Road, Klamath Falls, OR 97603 

'7,
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State of Oregon 
De artment of Environment Memorandum 

Date: June 23, 2004. 
To: File 
From: Susan M. c , Environmental Law Specialist, Office of Compliance· and 

Enforcement 
Subject: Ben calculation for Glenn Martin Fleming and Barbara Chapman · 

General Purpose and Authority 

The economic benefit portion of the civil penalty formula is simply the monetary benefit that 
an entity gained by riot complying with the law. It is designed to "level the playing field" by 
taking away any economic advantage the entity gained and to deter potential violators from 
deciding it is cheaper to violate and pay the penalty than to pay the costs of compliance. 

Oregon Revised Statute 468. 130(2)(c,h) directs the Environmental Quality Commission to 
consider economic conditions of the entity in assessing a penalty as well as other factors that · 
Commission makes relevant by rule. Accordingly/the Commission specified in Oregon 
Administrative Rule (OAR) 340-012-0045(1)(c)(F) that the penalty will contain an 
"approximated dollar sum of the economic benefit. " That rule also specifies that, '' [i]n 
determining the economic benefit component of a civil penalty, the Department may use the 
U.S. Environmental Protection Agency's BEN computer model ... " and must use it on 
request of a respondent. · 

Theory of Economic Benefit 

Compliance with environmental regulations may require an entity to expend financial 
resources .. These expenditures support the public goal of better environmental quality, but 
often do not yield direct financial return to the entity. "Economic benefit" represents the 
financial gain that a violating entity accrues by delaying and/ or avoiding such expenditures. 
Funds not spent on environmental compliance are available for other profit-making activities 
or, alternatively, the entity avoids the costs associated with obtaining additional funds for 
environmental compliance (opportunity cost). Economic benefit is the amount by which an 
entity is financially better off from not having complied with environmental requirements in a 
timely manner. · 

Economic benefit is "no fault" in nature. An entity need not have deliberately chosen to delay 
compliance (for financial or any other reasons), or .in fact even have been aware of its 
noncompliance', for it to· have accrued the economic benefit of noncompliance. 

An appropriate economic benefit calculation represents the amount of mohey that would make 
the entity indifferent between compliance and noncompliance. If DEQ does ,not recover, 
through a civil penalty, at least this economic benefit, then the entity will retain a gain. 

t;;X. Al4-
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·Because of the precedent of this retained gain, other regulated companies may see an economic 
advantage in similar noncompliance, and the penalty will fail to deter potential violators. 
Economic benefit is designed to be neither punitive nor tort damage, but instead. is the 
minimum amount by which the entity must be penalized so as to return it to the. position it 
would have been in had it complied on time. 

Basis of the Costs Considered 

Mr. Fleming and Ms. Chapman should have conducted repairs to the on-site sewage disposl 
·system by adding more gravel to the system by September 11, 2002. The gravel would cost 
approximately $150: By avoiding this cost, Mr. Fleming and Ms.Chapman benefited by $263. 

Applicability of Standard Rates Presumed by Rule·. 

The BEN model relies ori income tax rates, inflation rates, and discount rates. The model 
allows the operator to input particular rates, but in the absence of operator input, the BEN 
model uses standard values based on the .entity's corporate status, whether it acted for profit, 
and the state where the violations occurred. It calculates inflation rates from the Plant Cost 
Index (PCI) published by the magazine Chemical Engineering and from the Consumer Price 
Index. Alternative inflation indices include: 

Abbreviation and Fnll Name 
BCI Building Cost Index . 

BEN current BEN model's· 
constant inflation rate 

CCI Construction Cost 
Index 

CPI Consumer Price 
Index 

ECIM 
Employment Cost 
Index: Manufacturing 

ECIW Employment Cost 
Index: White Collar· 

PCI Plant Cost Index 

Description 
building costs; based on 1.128 tons 
Portland cement, 1,088 bd. ft. 2x4 
lumber, 68.38 hrs. skilled labor 
average of PCI's last lQ years; i.e., 
a constant 1.8% increase each year 
construction costs; same as BCI, 
except 200 hrs. ·common labor 

representative consumer goods 

employment costs for the 
manufacturing industry 

employment costs for white collar 
labor . ' 

Typical Applications 

general construction costs, 
especially structures 

replication ofresults from current 
BEN model version 
general construction projects, 
especially where labor costs are a 
high proportion of total costs 

compliance somehow involves 
consumer goods 
one-time nondepreciab!e 
expenditures or annual costs thaf 
comprise mainly labor 

same as ECIM, except 
professional labor (e.g., permits) 

·standard value 
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Pursuant to OAR 340-012-0045(l)(c)(F)(iii), the "model's standard values for income tax 
rates, inflation rate and discount rate shall be presumed to apply to all Respondents unless a 
specific Respondent can demonstrate that the standard value does not reflect the Respondent's 
actual circumstance." 

Description of the Attached Run 

BEN calculates the economic benefits gained from delaying and avoiding required 
environmental expenditures. Such expenditures can include: (1) capital investments (e.g., 
larger pollution control or monitoring equipment, costs of design and.installation), (2) one-time 

. nondepreciable expenditures (e.g., permit"fees, clean-up costs, setting up a reporting system, 
acquiring land needed for a capital improvement), (3) annually recurring costs (e.g., routine 
operating and mainte~ance costs, utilities). Each of these expenditures can be either delayed or ·. 
avoided .. BEN's baseline assumption is that capital investinents and one-time nondepreciable 
expenditures are merely ·delayed over the period of noncompliance, whereas annual costs are 
avoided entirely over this period. 

The calculation incorporates the economic concept of the "time value of money." Stated 
· simply, a dollar today is worth more than a dollar tomorrow, because you can invest today's· 

dollar to start earning a return innnediately. Thus, the further in the future the dollar is, the 
less it is worth in "present-value" terms. Similarly, the greater the time value of money (i.e., 
the greater the "discount" or "compound" rate used to derive the present value), the lower the 
present value of future costs. To calculate an entity's economic benefit, BEN uses standard. 
fmancial cash flow and net-present-value analysis techniques based on modern and generally 
accepted financial principles, which were subjected to extensive national notice-and-comment 
processes. 1 

Inputs to the model include costs specific to the situation of the entity as well as the presumed 
· standard indexes and rates described in the section above. These values are listed in the lower 

1 
See Calculation of the Economi~ Benefit of Noncompliance in EPA's Civil Penalty Enforcement Cases, Request 

. for comment, 61 Fed. Reg. 53025-53030 (Oct. 9, 1996); Calculation of the Economic Benefit of Noncompliance 
in EPA's Civil Penalty Enforcement Cases, Extension of time for request for comment, 61 Fed. Reg. 65391 · 
(Dec. 12, 1996); Calculation of the Economic Benefit of Noncompliance in EPA' s Civil Penalty Enforcement 
Cases, Advance notice of proposed action, response to comment, and request for additional comment, 64 Fed. 
Reg. 32947-32972 (June 18, 1999); Calculation of the Economic Benefit of Noncompliance in EPA's Civil 
Penalty Enforcement Cases, Advance notice of proposed action, response to comment, and request for additional 
comment, 64 Fed. Reg. 39135-39136 (July 21, 1999). · · 
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three-quarters of the table., Using these values, BEN makes a series of calculations listed at the 
top of the table as follows: 

A) On-Time Capital & One-Time Costs. What compliance would have cost had the entity 
complied on-time, adjusted for inflation and tax deductibility. The number is a present 
value as of the date of initial noncompliance, BEN derives this value by discounting the 

, annual cash flows at an average of the cost of capital throughout this time period. 
B) Delay Capital & One Time Costs. What late compliance did cost; adjusted for inflation and 

tax deductibility. The number is a present value as of the date of initial noncompliance. 
BEN derives this value by discounting the annual. cash flows at an average of the cost of 
capital throughout this time period. This value will be zero, if the costs were avoided. 

C) A voided Annually Recurring Costs. This sum is a present value as of the date of initial 
. ' $ • 

noncompliance. BEN derives this value by discounting the annual cash flows at an average 
of the cost of capital throughout this time period. 

D) Initial Economic Benefit CA - B+C). The delayed-case present value is subtracted from the 
on-time-case present value plus, the sum of the avoided costs to determine the initial 
economic benefit as of the noncompliance date. 

E) Final Economic Benefit at Penalty Payment Date. BEN compounds the initial economic 
benefit forward to the penalty payment date at the same cost of capital to determine the 
final economic benefit of noncomplian~e. 

Calculated Economic Benefit Likely an Underestimate 

The economic benefit calculated above may underestimate the total economic benefit that the 
respondent received to date because it does not address uncertain indirect financial benefits, 

, including: 
• Advantage-of~risk - the value of (1) the ,risk of never getting caught and (2) keeping future 

options open by delaying a decision to institute a process or purchase capital. 
• Competitive advantage - (1) beginning production earlier than Would be possible if in 

compliance; (2) attracting clients by avoiding compliance costs, having a higher profit 
margin and therefore being able to offer goods or services at a lower cost than competitors; 
(3) keeping those clients attracted by lower prices because of brand loyalty or high 
switching costs;. or (4) using the time or money saved to increase production. 

• Illegal profits - selling illegal products or services, 
However, I consider these other economic benefits to be "de minimis" in light of the 
difficulties in calculation .. Pursuant to OAR 340-012-0045(1)(c)(F)(ii), the Department need 
not calculate an economic benefit if that benefit is de miniinis. · 



Run Name =Ion-site correc 

PresentValues as ofNoncomoliance Date !NCO\. . 11-Sep-2002 
61Qo:Iime C<JpJ!§L~Q.!'e.:Tim-"-,CQ§ts., __________________ , _____________ g:isi_, 
8) Delav Cao ital & One-Time Costs- · $0 
.Gl6Y2Jf!e_<!b~n!!.all~_g0g_L1cci_rig_c2~\§ ____ , ______ , __ , ____ : __________ jg_ 
IQJ Initial Economic Benefit (A-B+C) $239 

E:lfl~L~9<;>~,_§0_11_,11tl"eDel!YJ:'.~men!~~~~/::-:ioo4 ' ___ ---~2631 

_l'!gf:EQC:E'.cCJ.fJf,_"!!!£,h_P§)l§_~_9_@J<_e§_ ------------' - --- ----. _---·---·-'·-·-·--··-·-·' 
Discount/Compound Rate · 5.1 % 

,Q]§9QY.!'Ji.CQ'l'PQLln_g_gfl!e C_a[Q!!_l_a\e<i§y_;________________ ___ _ _______ ]_!it! 
Com liance Date 30-Jul-2004 

Ca pita 1 · 1 n vestment:·-·-·-·-·:·--· ·--------·-·:-·-·-·-·-·-·-·-·---·---·-- ··---·-·--·-···j··-·------·-·-aY-'!i_c!.eQ, 
· Cost Estimate $150 

__ gg_s.L!is.~ri:iate_Qate_~_ ,- ----------------- _____________ _ ___ Q±:M.<ir:?_Q.Q'! 
Cost Index for Inflation BCI 
_t!_gf_Rep]acemenLQys:le~;_\!_s.el.u.L~!f_e _____ , ________________________ J_;_tl_, 
Pro·ected Rate for Future Inflation N/A 

One-Time. Nondepreciable Expenditure:_, ... ....... -·------·----·-··~-·-·-·-·-·-·---·--·-·----·--·-·-·-
· Cost Estimate $0 
_ Qgs_t __ E:_§!im.a!e_Q§le __________________________________ . _ _ _____ N/6 

Cost Index for Inflation N/A 

T\lX.12e<!!!.9!i1?1_e_? ___________ -~-----------------------~---J ___ _ , ______ "_f'l!6 
Annually Recurrina Costs: 

__ gg_s.t!i§!i'lli'te_______ _____ __ _ _______ _ ____ ::________ __ _J__ ~-~--- __ , _____ $9_ 
Cost Estimate Date N/A 

, ___ g9_s.t_IQQe~fQ.LLDf!e_t!QD ________ ,, _____ . ____ -----------------1-----~------N!A 
User-Customized Specific Cost Estimates: N/A 

-_g~~-~;~~~~;~:~=~~~~l~s~~=~~~-~:-:---~~~J-~~~-~~-~~~~--~~-~ I 
Delay Compliance Replacement _C:apitat 

__ Qg~_:IL<n? __ c_g_mp_ti~D~e_N_g_11_<j_®J~.C.i.?_li[§ ____ : ______________ ~--------- ________ , 
Delav.Comoliance Nondeoreciable 

Case= Glenn Martin Fleming Barbara Chapman; Analyst= Susan Greco, DEQ; 6/23/2004 BEN v. 2.0, 1999.e; Page 1 of 1 



Dregon(, ~--------D-e_p_a_rt_m_e~t of Environmentai Quality 

2146 NE 4th Street, Suite 104 
November 2, 2004 Bend, OR 97701 . Theodore R. Kulongoski, Govemor 

Mr. J obn Richard (Dick) Fleming 
.POBox447 
Baker City, OR 97814 

Dear Mr. Fleming 

« fl (541) 388-6146 

.. CE~TIFIED MAil, # 7000. .. '.<$;.. f::7/f]:,_, 4961:astemRegion 

~In ,.;> ,.f§end Office 

. · t1101· w It: fiJ . .. . b' °:::~::1 l§(J9 l) . 
~ 0 ~.<() D.ffp<;, 

~ ~11~~.ff~~c~ 
. . "41~ 

Re: I8S, R42E, S17, TL 3,400; ~Ou"1/.rrr 
45491 Keating Cut?ffRoad 
Baker County · · 

At.your request, I met with you arid your sister Jo, the morning of Wednesday, Oct~ber 20th, on 
property located at 45491 Keating Cutoff Road east of BakerCity, The p]llJlose of my visit was to 
discuss the septic system on the property thafyou installed without a permit ill September, 2002. " 

. .. . . ' . . . . . . . ,, . . 

On August i 1, 2003, the Departu{eni;~ fuspeCtor, Diane N aglee, inspect~d the system and determined 
that this system Was not installed to design criteiia as specified in rule. This detennination was based 
u both detailed imormation you proVided, and observations and measurements made by Diane .. 

During my visit we discussed the following items with regard to the septic system: 

1) Grade of septic tank effluent pipe: The designcriteria or "cqde"requires a miniroilln 6 inch 
elevation difference between the invert ofthe'ef:ilue~t sewer pipe ehting the s@tic tank and the invert 
oftbe header pipe exiting the distribution box. This pipe'irivert elevation difference or drop is .. 
necessary for proper effluent flow betWeen: ili6 septic tank and ilrainfieJd. If the pipe invert ele>:"ation is 
less than 6 fuches, there is concern that during peii]( or slirge flO'ws b;:tto the system, revers'e flow back 
into the septic tank citn cause solids within th~ tank to pass over top 'of the sanitary "tee" fitting in the 
tank .. Solids would then enter the drainfidd which can Cai+se blockage in ~ystem plumbing, or failure 
of the drainlines. 

We discussed that the existing trenches, as' constructed with no rocli: over the pipe and 12 inches of . . 
rock below the pipe, make back surge into the septic tank less likely. ;However, this would .depend on 
whether or not the disposa]frenches wete ever to become fu11 of effluent, in. which case there would be 
more concern for reverse flow. : . ; . . .· 

2) The gra'de of the disposal trenches and piping .. The 9ode requir~; that ~11 trenches and piping be 
level within a tolerance bf pfos or minus o:rie '(I) inch; with a target ofbemg fove1. The trenches of this 
system we~e excavated and constructed w1tb if:0.5 p~rcent sfope. rrl a 75 ft. length trench this would 
caiculate to a 4.5 inch difference in elevation from one end of the trench to the other end. With code 

g minus one (1) inch, this is 3.5 times the code tolerance. 

., j' 
·1. 
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The concept of "level" iS'illl lmportant factor for proper system :function. We talked about bio-mat 
formation along both the bottom and sidewalls of the .trenches. As effluent enters the trench,. this mat 
first develops exclttsively along the bottom of the trench,. Once the bottom mat has formed, the · 
effitient then begins to absorb into the soils along the trench sidewalls. Mat formation is accelerated 
llli9er conditions of saturated flow where effluent and conditions can become anaernbic (without 
atmospheric oxygen). . ·' 

Because of how you installed this·systeni, bio-mat fonnation along the sidewall, particuJarly at the 
lower end of each trench, will .be accelerated. With the fonnation of this niat, the lower ends of the 
trenches wiil become saturated (full) of effluent.. This effluent will also be under a hydrostatic head, 
due to ,the minus slope of the trench and gravity.· This will cause a greater potential for effluent to 
break out onto the ground surface at the end of the trenches. 

Over time this accelerated sidewall mat formation will reduce the amount of effective sidewill 
absorption in the system. This will then reduce the operational capacity of the system. 

We then discus.sed the possibility of adding additional "level" disposal trench to the ends of the 
existing trenches to overcome theredliction ill sidewall infiltrati'ile surface and to minimize, the 
hydrostatic pressures, We discussed a minimum amount of :25 feet of additional trench on each lateral 
trench, bringing the total system to 3 00 lineal feet. You also mentioned the use of a blower unit to 
maintain an aerobic condition and to minimize bio-mat developnieht. Though these changes would 
enhance the long tenn :function of the system and overcome some of.the concerns, the system would 
still not be to code. If the system is not to c;ode, a Certificate of Satisfactory Completion cannot be · 
issued unless the changes. were allowed through the formal variance process. 

3) Under drain media (rock) over top of. drainpipe: Code requires that there.be at least 2 inches of 
, drain media (rock) over the top of the distribution pipe., The nee,d for.rock cover over the pipe is to 
keep the upper soil CO Vey from becoming saturated Or being Washed into the Void spaces O'f the drain 
media. I mentioned how this is more iroportaiit in a serial distribution system or where something 
other thari filter f~bric is used to (;over the rock before backfilling the system. This system is. an equal 
distribution type system and filter fabric was used, so. th,ere would be less qf a chance for this to 
~~· . . . . 

4) Projected Daily Sewage Flow or Design Flow: We discussed the different projected daily sewage 
flows valu~s for a "shop" (150 gpd- gallons per day) and a_ single family residence (450 gpd), Both 
you and Io WiJilled to make the point that flow going into the systen:i, which was designed, for a 
residence ·at 45 0 gpd, was co:p.siderably less. I explained·that a shop would only have ·a restroom, with a 
sink and toilet where as a smgle fanlily residence would have bathroom( s) with sink( s ), tub(s) and/ or 
shower(s), a kitchen with a sink and dishwasher, and a laundry room With a clothes washer hookup, I 
mentioned that the rules call for-sizing all single family residences with up fo 4 bedrooms ,at 450 gpd 
bec.ause flows from one residence can be substantially differeht than frbm another residence, . 
Additionally the design flow includes a safety factor for occasionai peak flow days. . 
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Because the trench laterals were not installed level and the functional capacity overtime will diminish 
more rapidly, this system may prematurely fail if subjected to average flows from a single family 

·residence. 

Another concern would be changes in uses of the property which could inc;lude the addition of more 
bedrooms .or having a larger family with 2 individuals per bedroom for a total of 8 individuals in a 4 
bedroom residence. Again, this system may prematurely fail if subjected to these kinds of flows. 

5) TheVariance Process: 

Y pu .asked why reasonable deviation from the code requirements is not allowed. I mentioned that 
variances from any rule or standard contained in the pverall rules may be allowed through a formal 
variance process. I explained the variance process and that the fee for a formal variance request is 
$1,340.00. 

6) Your Options: 

A. Obtain a Certificate of S<!tisfactory Completion (CSC) by making the corrections to the existing 
system as noted on the Correction Notice issued on August 11, 2003. To receive a CSC and make the 

\ . . . 
·corrections, you will need to reinstate your permit. The fee for reinstatement of the pe:imit is $135. 00. 

B. Apply for a Formal Variance from the rules and.standards, This is not an automatic variance. You 
will need to submit a proposal with your application. A special variance officer will then review your 
proposal, visit the site, and hold an information gathering hearing. Adjacent land owners and DEQ 
staff will be invited to attend and give comments. In order to grant a variance, the variance officer 
must determine: 

1) strict compliance with the rule or standard is inappropriate for cause; or 
2) special physical conditions render strict compliar,ice unreasonable, burdensome, or impractical 

The fee for a formal variance is $1,340.00. There are other accommodations in rule for low 
income elderly and hardship cases_. I have enclosed copies of the rule sections for variances. 

C. Decommission the on-site system. 

D. Sched~le a contested case hearing. 

\ . . ' 

Please call Bryan Smith with the Department's Office of Compliance and Enforce_ment at 503-229-
5692 by November 10, 2004, to inform him of your decision. If you do not contact lvir. Smith by that 
date, then he will schedule a contested case hea:riiig for you. 
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If I can be of any further assistance in explaining syst= function, rule requirements, or adoiinistrative 
processes, please feel free to contact me at 541-388-6146, ext 230. 

RB/ns 

)k¢.;7~c 
Robert Baggett; REHS 
Natural Resource Specialist 4 & Special Varia:rfce Officer 
On-Site Sewage Treatment & Disposal Program 
Water Quality Section, Bend Oregon Office 

cc: Jo Fleming, Property Resident & Addresses Sister 
J om Hauunond, ER Adoiinistrator, DEQ Pendleton 
Bryan Smith, Office of Compliance & Enforcement, DEQ HQ Portland 
Diane Naglee, NRS-3, DE.Q Baker City 
Baker County Pla:iming Department 
City of Baker City Building Department 

J.~ 

I" 



PREPARATIONS: 

SELF INSTALLER HANDOUT 
Standard - Equal Distribution 

A sewage disposal system must be installed by either the owner of the property or a licensed, bonded sewage 
disposal· system installer. A permit is required before beginning construction. The permit will specify 
construction requirements that are "customized" to your proposed development and site conditions. This will 
include the size of the septic tank, the type of system, total amount of disposal line required, minimum and 
maximum trench depth from the original ground surface, depth of gravel in the trenches, and other specific 
requirements. Trench depth is critical because of water tables and restrictive layers that may be present. Lines 
installed at improper depths may have to be reinstalled. 

Stake out the corners of the home, the septic tank, the disposal trenches, and the curtain drain if one is required. 
Jn staking out the system, the following setbacks must be observed: 

1. REQUIRED SETBACK SEPTIC TANK DISPOSAL LINES . 

Any building foundation 5' 10' 
All wells 50' 100' 
Rivers, streams, lakes 50' 100' 
Intermittent streams 50' 50' 
Property lines 5' 10' 
Water lines 10' 10' 
Other underground utilities 5' 10' 

Any other required setbacks will be noted in the site evaluation report and/or on the installation permit. 

2. You will need to consider the way in which your house or manufactured home will be plumbed, keeping in 
mind that there must be a minimum building sewer line fall of 1/4 inch per 1 foot (Check with your local 
Building/Plumbing official for other acceptable standards) between the house and the septic tank. There should 
be as few angles as possible in the line between the house and the tank to prevent clogging of plumbing. 

Be sure the tank you purchase is approved for use in the State of Oregon. Look for the required DEQ assigned 
number or label. Manufactured tanks must be at least 1,000 gallons in volume and may be constructed of 
concrete, steel, polyethylene, or fiberglass. Contact this office for a list of approved manufacturers if you have 
questions. Find out from the septic tank manufacturer or installer the following dimensions: (a) length, (b) 
width, (c) height, and (d) distance from the top of the tank to the bottom of the outlet fitting. There are no DEQ 
required minimum installation depths or depth of soil cover over the top of the tank. However, you must follow 
minimum and maximum soil cover depths as prescribed by the tank manufacturer but in no case shall a tank be 
covered with more than 36 inches of soil without prior approval from DEQ. Tank manufactures are required to 
provide installation instructions when the tank is purchased. Follow the instructions carefully. All septic tanks 
must have a securely fastened or weighted watertight manhole riser extending to ground surface or above. This 
is to facilitate locating and pumping the tank. If site conditions require tank floatation protection, get specific 
procedures from the manufacturer for anti-buoyancy. 

3. The bottom of the disposal trenches and the drainlines in the trenches must be level to within plus or minus 
one inch. The perforated pipe must be centered and laid level on 6 inches of bedded gravel with the drain-holes 
oriented downward in the 4 o'clock and 8 o'clock position. Proper orientation of the perforated pipes can be 
achieved by installing the pipe with the centerline markings up. 

w. Allt; 



INSTALLATION OF THE SYSTEM: 

1. First, the entire system should be surveyed to ensure that there will be adequate fall between the 
structure and the septic tank, and that all other required minimum/maximum pipe grades and trench 
depths can be maintained. Install the septic tank first. Be sure that the tank inlet is lower in elevation than the 
building's plumbing outlet. Remember the suggested building sewer line must drop at least l" per 4 linear feet 
of sewer line. For example: a septic tank located 10' from the house will require 2 1/2" of drop in the building 
sewer line (10 x 0.25" per foot = 2.5"). Less drop may result in clogged plumbing. Contact tbe local 
Building/Plumbing official within your county if you have questions concerning the plumbing both within the 
house or between the house and the septic tank. For depth of the septic tank take into account the approved 
location and the maximum and minimum trench depths allowed for your drainlines. The lowest portion of the 
septic tank outlet must be 2 inches higher in elevation than the top of the drain media. Read all installation 
requirements supplied by the manufacturer. After installation, each tank shall be water tested by filling to a 
point at least two (2) inches above the point of riser connection to the top of the tank. Be sure not to over fill 
and float the lid off a concrete tank. During the test there shall be no more than a one (I) gallon (vertical drop 
of 112 inch in a 24 inch diameter riser, 5/8 inch in a 30 inch riser) of leakage over a 24 hour period. 

2. There must be a minimum of 5' of solid building sewer pipe between both the house and the septic tank, and 
the septic tank and the equal distribution box. The septic tank effluent sewer line between the tank and 
distribution box shall be installed with a minimum fall of 4" per one hundred (100) feet, but in no instance shall 
there be less than 2" of fall (as measured between the lowest portion of the septic tank outlet and the top of the 
drain media). The effluent sewer pipe material must be heavyweight, 3 or 4 inch, effluent sewer pipe (see 
attached page of "Acceptable Building and Effluent Sewer Materials"). Your tank manufacturer should provide 
you with the necessary materials and directions for making proper joints between the tank fittings and the sewer 
pipes. 

3. For gravel type systems installed on relatively flat ground, equal distribution boxes are typically utilized (see 
below, Figure 1). The equal distribution box must be lower in elevation than the septic tank outlet. The 
distribution box must be level, seated on undisturbed soil, and be oriented such that the highest fitting is on the 
inlet side. The lower fittings are used for the outlets to the disposal trenches ( drainfield). The joints between the 
pipes and boxes must be watertight and the boxes must be level. A builder' s level or a water test can be used to 
determine if the box is level. Water testing of the boxes and the pipe joint seals is recommended before 
backfilling around the box with soil. 
Figure 1: 

Equal Distribution boxes are used on level 
ground. Effluent fills all lines equally from the 
box. Portholes for lateral piping are all 
at the same elevation. Top 

Lateral header pipe 

Inlet pipe from septic tank 

Outlet to drainlines 
(Minimum 4' solid pipe before starting perforated pipe) 



4. All systems utilizing au equal distribution box must have approved solid (non-perforated) piping that is 
bedded on undisturbed earth extending a minimum of 4' prior to starting perforated pipe. No gravel is to be 
placed around any of the solid header pipe or beneath the distribution box. 

5. Disposal trenches must be dug such that the bottom of the trench is level, plus or minus 1 inch. Hand levels 
are not adeqnate to assure that drainlines or trench bottoms are level. Your permit will specify the proper 
maximum and minimum depths for the trenches. These trench depths are based on the site/soil conditions 
encountered during the site evaluation. Any deviation needs to be approved by your DEQ agent; otherwise 
trenches may have to be re-installed. A string tied to stakes or a laser transit is a useful reference tool for 
achieving a level trench of the proper depth. Again, any more than 1" rise or fall in a line is not acceptable. 

6. For those systems utilizing gravel-less trench methods such as Infiltrator 24 or EEE ZZZ Drain, installation 
must follow DEQ requirements and the manufacturer installation requirements. If any questions arise, you will 
need to contact both the manufacturer and the permitting agent. 

7. After the trench is dug grade stakes or 2 x 6s are positioned to keep the drainpipe 6" above the bottom of the 
trench during drainmedia (drainrock) placement (see below, figures 2,3 &4). 

Figure 2: 
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8. The disposal field rock (drainmedia) must be clean, washed gravel or crushed rock ranging in size from 3/4 
to 2 1/2 inches. Place rock in the trench so that it is level with the top of the grade stakes or 2 x 6s. Perforated 
piping is then placed on the rock, with the holes positioned downward and orientated at the 4 o'clock and 8 
o'clock positions (centerline markings up). Check to be certain that all piping is level and centered in the 
trenches. Place the remaining 6" of rock around and over the piping taking care that the pipes remain centered 
and that the joints are not dislodged. You should have 2" of rock cover over the top of the pip, for a total of 12 
inches ofrock in the disposal trench. 

9. Prior to backfilling the trench, the drainmedia shall be covered with DEQ approved non-biodegradable filter 
fabric, untreated building paper, or other material approved by the Agent. When trenches are installed in sandy
loam or coarser soils, filter fabric or other non-degradable material approved by the Agent shall be used to cover 
the drain media. Refer to the Permit to Construct for specific requirements. 



Figure 3: 
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FINAL INSPECTION/BACK FILLING 

At this point, before back filling the system with soil, a pre-cover inspection is to be conducted. To 
request a pre-cover inspection, the Department's inspection request form, which includes an as-built 
plan and materials list, must be completed then sent or faxed to the regional DEQ office that issued the 
permit. Once the request form is r.eceived and verified complete by DEQ, the pre-cover inspection will 
be completed within seven (7) days. If after the seven (7) days an inspection has not been conducted, 
the system can be backfilled. Should you want an inspection and wish to keep the system uncovered 
for a longer period of time, you'll need to notify the regional DEQ office. 

Regional DEQ Offices: 

For Baker, Grant, Union, and Wallowa Counties For Gilliam, Morrow and Umatilla Counties 
Baker City DEQ Office Pendelton DEQ Office 
2034 Auburn Avenue 700 SE Emigrant, Suite 330 
Baker City, OR 97814 Pendleton, OR 97801 
Pb# 541-523-7998 Pb# 541-276-4063 
Fax# 541-523-9198 Fax# 541-278-0168 

For Harney, Wheeler and Lake Counties 
Bend DEQ Office, 
2146 NE 4'\ #104 
Bend, OR 97701 
Pb# 541-388-6146 
Fax# 541-388-8283 

Lake County, pre-cover inspections only 
Dave Lewis at the Lake County Building Dept. 
513 Center Street 
Lakeview, OR 97630 
Pb# 541-947-6033 
Fax# 541-947-6015 

During the pre-cover inspection, staff will check for proper construction, location of the system, 
setback distances, construction materials used, and elevations of inlets, outlets, trenches, .. etc. When 
the installation is approved, a "Certificate of Satisfactory Completion" will be issued. The system 
can then be back filled and connected to for use. If deficiencies are found, a "Correction Notice" will 
be issued and placed at the site. If a "Correction Notice" is issued, another inspection may be 
necessary before the system can be back filled and placed into service. At the discretion of the Agent, 
the perrnittee may be assessed a re-inspection fee. 

Backfill shall be carefully placed to prevent damage to the system. The backfill shall be free of large 
stones, frozen clumps of earth, masomy, stumps, waste construction materials, or other materials that 
could damage the system. 

~--
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CARE AND MAINTENANCE 

There are several things that you can do to protect your system and prolong its life: 

1. Have your septic tank checked and, if needed, pumped out by a licensed septic t.ank pumper every 
3-5 years. Depending on the size of your household, water usage, characteristics of waste and types of 
appliances, the amount of time between pumping may vary. Refer to your phone book "Yellow Pages" 
or request a list of licensed "Sewage Disposal Service Businesses" (pumper) from this office. 

2. Do not plant trees or deep-rooted shrubs in the area of the disposal field. However, do seed the 
disposal field area with grasses or other landscaping. The vegetation uptakes moisture from the 
drainfield and contributes to longevity of the system. Cut the vegetation throughout the growing season 
to enhance moisture uptake. Keep in mind that system operation requires both evapotranspiration, as 
well as, infiltration. 

3. Protect the system from livestock, vehicular traffic, and heavy machinery. Such activities can 
compact the soil and seal the drainfield, crush or damage system components, and eventually lead to 
system failure. 

4. A few other warnings include the following: do not flush excessive amounts of oil, grease, and 
household cleaning/sanitizing products down the drains. Keep plumbing of faucets and toilets leak-free 
and in good repair. If you use a garbage disposal, consider installing a septic tank effluent filter to 
reduce suspended solids from entering the drainfield. Solids accumulate more quickly with the use of a 
garbage disposal and you may need to pump your septic tank on a more frequent basis. Plastics, 
rubqer, chewing gum, and some paper products do not breakdown in a septic tank; therefore, use 
cautioll when disposing of them. 

GENERAL: 

The septic tank system is designed to dispose of all household wastes. This includes laundry, bath and 
kitchen wastewater. To work satisfactorily the system must be located in suitable soil conditions, be 
properly designed, installed correctly and adequately maintained. The septic system must be 
constructed in accordance with guidelines outlined in the Oregon Administrative Rules, Chapter 340, 
Divisions 71&73. This is to prevent construction of faulty systems that could cause contamination of 
groundwater or the discharge of sewage onto the ground surface. Both of which can create health 
concerns by exposing individuals to disease or illness causing organisms and agents. 

As sewage waste enters the tank, solid matter settles out, scum rises to the top, and primary treatment 
begins. The liquid effluent then flows into disposal trenches. Over time solids will accumulate within 
the septic tank and the liquid capacity of the tank is reduced. As this occurs, turbulent flow through the 
septic tank occurs instead of stagnation and settling of the fine solids. When this happens, fine solids 
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are flushed out of the septic tank and into the leach lines. These fine solids then plug the natural soil 
pores and eventually cause entire drainfield to fail. Liquid wastes may also back flow into the 
residence. This is why a system may work well for years and then suddenly fail which then costs 
thousands of dollars to repair. To prolong the longevity of your sewage disposal and treatment system 
one should have the septic tank checked and pumped as needed or at least once every four (4) years. 

When the effluent leaves a functional septic tank, it is relatively free of solids. However, it is not free 
from organisms that can cause disease, such as typhoid fever, dysentery, and diphtheria, to name a 
few. As the effluent leaves the perforated drainage pipe it is rapidly dispersed throughout the gravel 
below. The void space between the gravel retains the waste and allows for storage capacity until it can 
enter the soil to be treated. In the soil, microorganisms further decompose, filter and cleanse the 
liquid effluent thus preventing bacterial contamination of groundwater. However, some chemical 
wastes receive little or no treatment before coming in contact with groundwater, particularly in rapidly 
draining soils such as sandy and gravelly soils. In this case, the typical household use amounts and 
dilution is the variable that is considered. This is another reason why it is so important not to use 
excessive amounts of such products. 

IMPORTANT NOTE 

This pamphlet is intended to be a guide, to help homeowners to comply with construction and 
installation requirements and maintain their on-site sewage disposal system. It is not a substitute for 
knowing the codes. If you encounter problems or have questions quring or after installation of your 
system, please do not hesitate to contact one of the DEQ Regional offices. Our offices are open 
Monday through Friday, 8:00 a.m. to 5:00 p.m. and yon can leave messages on our phone voice mail 
systems during non-working hours. A statewide toll free phone number for the DEQ is 1-800-452-
4011. . 
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BAKER CllY OFFICE. 
RE: Agricultural Exemption for Jo Fleming, Citation #0 l 962 

Dear Mr. Bennett: 

I have reviewed the file regarding the structure built at 4549 l Keating Cutoff Rd, related to Baker County File 
#AG-00-20. Included are photographs taken on February 28, 2003 by Vicky Foland of our staff. 

Oregon Revised Statute (ORS) 455.315 defines an agricultural building as; "a structure located on a farm and used 
in the operation of such farm for the storage, maintenance or repair of farm machinery and equipment or for the 
raising, harvesting and selling of crops or in the feeding, breeding, management and sale of or the produce of 
livestock, poultry, fur bearing animals or honeybees or for dairying and the sale of dairy products or any other 
agricultural or horticultural use or animal husbandry or any combination thereof, including the preparation and 

· storage of the produce raised on such farm for human use and animal use and disposal by marketing or otherwise." 

The photographs included do not indicate any agricultural use as defined above. The photographs do indicate 
kitchen facilities, garage with 2 passenger cars, laundry facilities and a bedroom with closets. These appurtenances 
indicate those typically associated with a dwelling and as such would require this structure to undergo a change 
of use. A building permit for change of use will require a completed building permit application, payment of 
associated permit and plan review fees, submittal of plans for review and subsequent building inspections. 

If you have any questions regarding these finding, please feel free to contact me at 524-2052 or by e-mail at 
jsayers@bakercil:y.com and I will be happy to discuss them with you. 

Sincerely, 

~r 
Building Official 

cc: 

JS:vsf 

Gordon Zimmerman, City Manager 
Jo Fleming, owner 
Gary Potter, Electrical Inspector 
Allen Aschim, State of Oregon Building Codes, Compliance Division 

-Altf>tl'l (Y\ 2.J'IT I 
Joflerning.cor 



( ( 

J:O :FLBM!N(j 
454Q1 Keating Guto:ffRrµad. 

Baker Oley, 61i918L4 

f\ -rt'A cN-rnL.XTI"' 0 
&, A I~ 



( 

J 0 FLR'M~t'Itl 
· 45491 Meiiting CuiluffRoacl 

Baker Clty, OR 97&14 

( 

~l)l\I 

! c {! u v ~~IT'f 

HAR 12 200a /0 
BA~ISF'i CITY OFFICE 

ffTt''A.C,. ~ 'Lv'\"T V 



' ' 

JOFLEM!Nd 
4549t ~tiJ:,gdut1:rffRoad 

Sliker Glfy.,0R97&T4 



· Property Search Screen Page 1 of3 

Notice: The information provided here is for convenience ONLY. The records located at Baker County 
Assessor's office are the one and only legal instruments for Assessment purposes. Although reasonable 
attempts are made to maintain this information as accurate as possible, these documents are being 
provided as an informational convenience ONLY. Baker County is not, in any way, liable for any 
inaccuracies, inconsistencies, errors, ommissions, or other deviations in these documents from the 
original copies maintained and filed at the Baker County Assessor Office, Baker City, Oregon. 

Date Web Site was last updated 11/07/2003 

Tax Y ear:2003 Ref#:7578 

IMAP# I/TAX LOT#l/A NUM/ICODE/IPROPERTY CLASSIDESC I 
jo8S4200jj3400 llo jjs14 jjs51 FARM USE/EFU ZONE!IMJ 

OWNER 
CONTRACT 

MAILING ADDRESS: 

FLEMING, GLENN M & BARBARA C 

P OBOX985 

CITY/ST: BAKER CITY, OR ,97814 

PROPERTY ADDRESS: 45491 KEATING CUTOFF RD COUNTY 

NOTES: 
ZONED FARM. USE-POTENTIAL ADD. TAX 
3800 OLD 3400 NEW 

I IREALMKT 
VALUE 

j¢8~s:ED(TAXABLE)I 
!LAND II $140900J 

lsTRUCTUREsll $75610J 

I SUBTOTI/ $216510// $83753J 
l'T'f"\'T' A. T II q.'"'11.C.C.1(\11 ft'01'7.::'11 

http://159.121.193. l 95/servlet/lot_ names?7578 3/212004 

fi. Aler "' 



Property Search Screen Page 2 of3 

jj 1V1.1-U.J II 4>LlUJ1VJI 

PROPERTY TAX INFORMATION 

TAX 11 $944.121 
!SPECIAL ASSESSMENTS II I 
IL.P. IRR O&M II $654.sol 

!TOTAL TAX & SPECIAL ASSESSMENTSll$1598.62I 
(Original tax lien, does not show tax owed or paid) 

STRUCTURES 

l~INEI BLDG 
!DESCRIPTION jjsQ FTll~~~Rj YEAR MARKE1 

CLASS APPRAISED VALUE 

01141 !!CLASS 4 SINGLE FAMILY DWELLINGlj2604 llo 112003 11$55570 

01142 i!GARAGE A TT ACHED 11° 11° 112003 11$19840 

01305 llDRC BUILDING llo llo 112003 11$200 

LAND DESCRIPTIONS 

l~INEllAcREsll~~~~llDESCRIPTION llDIMENSIONsll=TI 

Dlo.oo llosD3 llosD S/W MIN LSCAPEj 1$14000 I 
0176.41 llHS2 llHOME SITE 2 I 1$126900 I 

··~r-. 
·~~ 

SEARCH AGAIN 

http://159.121. l 93. l 95/servlet/lot_narnes?7578 3/2/2004 
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P.O. Box 985 
Baker City OR 97814 

January 20, 2005 

ALJ Alison Greene Webster 
Office of Administrative Hearings 
4900 SW Griffin Drive, Suite 100 
Beaverton, OR 97005-4649 

Dear Alison Greene Webster, 

( 

:IEC.EJV.ED 
JAN 2 4 2005 

"' Ot'ihie oi 
Admfnhi:nttive Bearings 

Thank you for coming to Baker City for OAH Case No: 118750 & 118751. 
Agency case No: WQ/OS-ER-04-071 & WQ/OS-ER~04-072. I feel I need to let you 
know the history of our case ahead of the hearing. Interruptions and others speaking can 
divert the issues. 

Both Glenn and Barbara are hearing impaired, but I feel as long as you know that 
and direct your questions to us we would be able to understand you without an 
interpreter. It is hard to know what to tell you. I don't want to bring in irrelevant 
information but some background seems necessary. 

In February 1993 we closed escrow on the 80 acres under concern. At the time 
we were in our seventies. Jo had plarmed to move to Baker to help us. We could build 
two houses on the 80 acres. We plarmed to do that First, the place needed cleaning of 
one farnilie's near 100 years of accumulations. The house had burned several years 
before and not replaced. We also needed to get the irrigation system ready by a July 1 
deadline. Then in October, the Legislature iul.ed only one home on 80 acres. We felt we 
could comply with different plans. Then the following April we found out we needed 
180 acres to build one house. I had told Jo and Glen that we needed to get a permit to 
build the day we close escrow. At that time it meant a trip to Pendleton in winter. I did 
not know they opened the Baker office in July of that year. 

We irrigated for two sunrmers. Sometimes that meant more than one trip a day. 
It was too costly to do when not able to live on the place. Thirty to ninety miles a day 
made it too expensive and time consumi.ng. We let the neighbors use it the following 
year. It didn't pay for them either. Another neighbor took it over until Dick moved to 
help us also and took over irrigating in exchange for horse pasture. 

Both Jo and Dick gave up nice country properties to move to Baker to heip with 
their fathers Parkinsons Disease which showed up around 1994. Neither one has been 
able to duplicate what they left behind. 

Jo had a house plan she was hoping to use on the 80 acres. The acting Planning 
Director was aware of our plight and sympathetic. Jo had also drawn up plans for a shop 
building. It was designed to go along with her house in use :ihd design. ·She was told she 
could build the shop. She was told she could have a bathroom and a bed.· If she put the 
ag exempt permit on her fence .no one would bother her. They did not need to see her 
plans. · · · · 

bf, RI 

~--



I 

I ( 

Her next step was to 1he city and county building departments. The secretary 
there, Debbie DeShaw, told her that since she was building a shop she would not need a 
DEQ permit. Jo had no reason to doubt her word. She was given electrical, plumbing 
and sewer permits. 

When 1he boss of this secretary, Larry Rockenbrant, came to inspect 1he 
foundation he said it was over built for a farm shop. Jo confronted him to try to find out 
his reasoning. He would not talk to her about it and left 1he property. We were 
mystified. How could a foundation be over built? It is in a very windy location and 
anything else would have been long gone. The main beam was blown down during 
construction. 

While Larry would not talk to Jo, he did complain to the County Planning 
Department. He didn't like missing out on the building fees. He had two years to do 
whatever he wanted to do. He did nothing more until the week he retired. He then turned 
seventeen people in to have his successor prosecute them. You would think under the 
circumstances his successors would drop the matter, but no, they all want the fees for 
their departments. 

The next Baker County Planning director seemed to think Balcer County only 
considered pole barns farm exempt. Jo visited a friend in Klamath County who had 
recently built a new barn on a farm exempt permit. It had a concrete foundation, a 
concrete floor with drain to wash his horses inside, it was also pine paneled. Jo liked it 
enough to get his plans in case she can build a barn. 

Somewhere along the way 1he building inspector alerted the Consumer Affairs 
Department. I would think 1hey would be in a position to help the consumer, but that 
doesn't seem to be the way it worked. He came to the property when no one was there 
and later contacted the DEQ about 1he septic system. 

After that came the threat of liens, ect. I feel all liens should be withdrawn. 
Especially Dick's excessive one. He was merely helping his sister complete her project, 
not a contractor as such. He had asked her if her paper work was in order ~ she had her 
permit. I asked him where he got the specs for the system. From Diane Naglee when she 
okayed the perk hole. He also suggested to Jo that DEQ would like to see 1he system 
before it was covered. However, Jo felt since they need not be involved and her helper 
with a little tractor wanted to cover it before going back to Idaho, she let him cover the 
system. 

Later, when Jo went back to tell Debbie De Shaw that she did need a DEQ permit, 
she told Jo that "She couldn't begin to understand all of the rules and regulations." If 
someone earning her livelihood can't learn all the laws and rules, can a lowly citizen be 
expected to know them all? 

There was no plan or 1hought of trying to beat the system, Jo went through the 
process that should have been right for her needs. For that reason, we asked for a 
hearing. The ground is high and dry and no environmental problems should develop 
from the system that is in place. I feel that we are promoting world freedom while our 
freedom and dreams are being taken away from us. I think that measure 37 passed in 

·November because too many people have experienced a like episode. 
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I have always felt we should care for the Earth that God has given to us and to 
leave whatever part of this world we inhibit better than we found it. I am not against 
caring for the environment, but with changing laws, rules, personnel that sees things 
differently than the last person in office makes it hard to comply. 

According to DEQ 's own rules, if they do not respond to an inspection call in 7 
days, the system is automatically approved. It took 2 '/, weeks after Jo called to get the 
system inspected. They need to respect their own rules. 

I don't know how all of this would stand up in a court oflaw. We do not feel that 
we can afford an attorney to represent us, all we can do is plead for mercy and 
forgiveness, trusting that you will do what you know is right. 

Sincerely, . ·~ . . 
1 

~&~lW~ /~ 
Barbara Chapman Fleming / 



P.O. Box 985 
Baker City OR 97814 

March 7, 2004 

Diane E. Naglee, RS 
, Natural Resource Specialist 
Water Quality Program - Eastern Region 

Dear Diane, 
I am writing in response to your March 3, 2004 letter and packet concerning the 

4549 Keating Cutoff Road RE: ERP-04-028. Since it has been most of five months 
since Jo Fleming sent you her letter we all felt you concurred with her on the usefulness 
of her septic system. You did not remark on the substance of her letter. As she said, she 
read the 105 pages on the Oregon septic systems, and felt hers was adequate. She was 
told by the secretary (in 2000) of the Baker City Building Department that an ag shop 
building did not need a septic permit. Because of that, her helper wanted to cover the 
system before taking his little tractor back to Idaho, she let him do it. This helper had 
recently installed his own system in Idaho, so he knew how it should be done. The 
project had been engineered and overseen by the two engineers. The trench was done by 
a neighbor that has excavated for other local systems. This shop does not produce a lot of 
sewage. The ground is high and dry and should be able to handle the load. If we have to 
re-do, I suppose we can, but it should not really be necessary. My husband is the final 
stages of Parkinson's disease. I have neither the time nor money for letter writing and 
bureaucratic decisions, as I am his full time caregiver. Jo paid $490.00 for the site 
evaluation. I paid a $670.00 fee. This is a lot of money for what the D.E.Q. describes as 
efficiently conducted minimum services 

Sincerely 

Barbara C. Fleming 
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April 3, 2003 

Mark Bennett 
1995 Third Street 
Baker City, OR 97814 

Re: Glenn & Barbara Fleming Trust 

Dear Mr. Bennett: 

This is in correspondence with your letter on Maich 26, 20\lJ:--we-woiild-HkeTo telloiir -
story regarding the building located on 8S-42-00 Tax Lot 3400, that does not meet the 
requirement as outlined in ORS 455.315 (Agricultural Building Exemption Certification). 

Please feel free to contact me if there are any questions. 

Sincerely yours, 

Barbara Fleming 



Glenn felt we needed irrigated pasture to go with our range land on Virtue Flat. 
While Jo was supervising logging on our California property. Glenn found the 80 acres 
in Keating. On February 1, 1993 we closed escrow on the 80 acres in Keating. I told Jo 
and Glenn that the day we closed escrow we need to g% two building permits. We needed 
forty acres for each permit, we both planned to build onJ8'o acres. 

It was winter and we had to drive to Pendleton for building permits at that time. 
We were also low on cash and the irrigation system had to be completed by July 1, 1993. 
That was Glenn's first priority. 

That October a friend mentioned that we needed 80 acres to build one house. I 
checked that out with a realtor friend. True. We decided we could handle that. Then in 
April 1994 neighbors asked if we would like to buy their place. They went to the 
planning office and found that neither of us could build. We now needed 160 acres to 
build one house. The neighbors had an older home on their property. The older home on 
our 80 had burned several years before we bought and had not been replaced. The fact 
that this last change was a bureaucratic ruling made Glenn felt especially victimized. Our 
property was not worth what we had paid for it 13 months before. 

We irrigated the summers of 1993 and 1994. We found it necessary to sometimes 
drive out to Keating up to three times a day if the sprinkler went off or something went 
awry. Ninety miles a day- even thirty adds up to more than profit. The next year we let 
the neighbors just use the land to save those trips. It wasn't worth it even to next door 
neighbors. The following year the rancher that leases our range land on Virtue Flat took 
over the 80 in Keating as well. · 

It was that way until it didn't fit into his plans either. Dick was here by then and 
took over the responsibility of irrigating and using the property. In the meantime Glenn's 
Parkinson's disease manifested itself and he knew he could no longer manage on his 
own. We had received permission to build if we _added some of our Virtue property to 
the request. I wanted to take them up on that, but Glenn didn't want to be hampered in 
that way. . 

When we told Grant and Barbara in the Planning Office here that we had 
permission, but the two years were up they were both very surprised. They did not think 
that would be possible at that time. , Now I am told it is possible again. Jo was in 
Klamath Falls trying to figure out how she could get back to Baker to be with her family. 
When her job folded in Klamath Falls she felt the time had come. When Jo wanted to 
build a house Grant would not even take Glenn's money because he was sure he could 
not get a house building permit. He told Jo we had to have 160 contiguous acres. He 
even said we could buy from Lowry's then resell it back to them as long as we had the 80 
acres. What an expensive hassle! 

People from the Planning office and the Assessor's office and even a planning 
office employee from Salem have expressed dismay over our inability to build on that 
piece of property. 



With our best interest at heart and still doing the job they felt they had to do Jo 
was given a permit for an Ag shop. Jo asked for a shop. Jo asked if she could have a 
bathroom. Yes. Bed? Yes. Do you need to see my plans? No. So she got her permit for 
an Ag. shop and was then told the Planning Office was through with her. The rest of her 
permits would be from Baker City Planning Department. She went to them and received 
the electrical and plumbing and sewer permits. 

No one said she had to build a.floorless pole building with tin. You cannot work 
in such a building in Baker County winters. The wind out in Keating could blow you and 
it away. Neighbors on Virtue Flat had a pole equipment shed that was taken by wind. 

If she was able to build a bathroom it precludes a septic tank. I saved the boards 
from the outdoor toilet, but feel you would appreciate that even less. No one gave 
anymore counsel. No one had advised her so she went ahead with the plans she had 
drawn up before. She has had her house plans for years-she keeps fine tuning them. She 
had also drawn up plans for a shop to go with her house. She wants them to match. This 
woman is an artist and a neat freak who likes a place for everything. Without a house she 
had to do what she could do. She appreciates beauty. That is what she wants to create. 

When she was in the planning stages I told her to build a shop as beautiful as the 
one often shown in the White Flower Farm catalogue. I am not the only lover of 
beautiful old barns or the Wallowa old barn tour would not be a yearly event. There is a 
large white barn up the hill from a house as you leave Elgin for Wallowa. I always gaze 
longingly at it as we pass. Ever since we first planned to ranch over 55 years ago I have 
asked for coordinated and beautiful buildings. Please, no tin/ metal buildings. 

This building is still in process. Who would leave their possessions in storage and 
pay $80 a month or more when they had a way to store them in their own shop? Again, 
most ranches have a house to hold most of their possessions. Who would plan a house 
where you would have to go through ·an unheat~d garage to go to the bathroom or 
upstairs? It was planned for the convenience of a.rancher as he works there throughout 
the day. 

Hali feels if Jo were not out there to keep her eyes on the horses that she would 
have to be there. She does not want to raise her fainily in the inconvenient shop. What 
we have out there now are horses. They need supervision. More can be done with the 
property when someone .is there. You really can't prove up on a piece of property when 
you have to drive out from town. Your time is spent in the vehicle instead of farnring. 

All the plans are not in place. Hali has talked of foaling in the ship. The colts 
have been in the Ag. shop as part of their training to learn to enter a building. I have been 
saving chicken articles as well as the Extension Office mailings on calves and cattle etc. 
We want goats to eat weeds. Our children grew up with goats and learned to love them. 
The baby goats or chicks might spend a short time in the shop before being housed 
elsewhere but their supplies could be stored there. 



Even before the building was built we found we needed a telephone to save on 
trips to town. A cell phone will not work in the valley. Much travel was averted after 
one was installed. Electricity is needed for today's telephone. It seems to me both would 
be needed in an Ag. building to save steps. Dick and Hali have been helped in caring for 
the irrigation and the horses by having this building to use. 

Hali has plans in her head for washer and dryer in her ideal barn. The washer and 
dryer in the Ag. Shop would be left for horse blankets and ranch clothes in the event a 
house is built. Jo was told she would have no trouble with her Ag. shop unless a school 
bus stopped by her door. So Zayda did not go to Keating this third grade year. She lives 
in town, but her mother is out at the 80 most everyday. 

Jo is doing what she has to do to use the property. With personnel changing and 
laws changing, personal conception differences it makes it hard to know how to conform. 
We should not really be pressured into conforming to others ideas on our own land. 
Property rights were the basics for our government. They are challenged at this time. 

When Larry made his first inspection he mentioned that the foundation was over 
qualified as an Ag. building foundation. We were mystified by this remark. How could 
any building have too good of a foundation? We felt if the old barn on the property had 
had a foundation it would be in much better condition than it is now. 

It seems to me, due to subsequent actions,. that Jo was notadequately advised by 
the Planning Office. There was only an acting director here at the time and he did what 
he thought would work. Jo told Grant that she would have to make quilted saddle 
blankets. He put his head on the counter. People have responded to that joke enough that 
you can see her first two at the Ranch Art Gallery on Broadway in Baker City. 

If this building is considered a <;!welling then we probably would not be able to get 
a permit to build a house, not to mention the money is now tied up in the Ag. shop. A 
house has always been the ultimate goal. Our property has been used by planners and 
cheapened and in a sense confiscated. 

I suppose you can call it what you will, but to the Fleming family it will always be 
"the shop". 

Sincerely yours, 

Barbara Fleming 





• 
My Story 

I have been a rancher and a property owner in Baker County since 1971. We have 3,402 acres of good 
rangeland in Virtue Flat, but we had no hay ground or irrigated pasture. We were looking for such on which to 
build our ranch headquarters. 

In January, 1993, we closed a deal on an irrigated eighty acres in Keating Valley: There was a barn, 
well, garage, outbuildings, and fences. It would fulfill our needs. The house had burned a few years eailier. 

My wife and I were both in our seventies. Our daughter thought she should come to Baker and look 
after us. She wanted to build a house for herself; and we wanted to build a house for ourselves. At that time the 
eighty acres fit the bill nicely. 

We didn't immediately apply for building permits. We were busy cleaning the place up and putting in a 
new irrigation system. Then, without warning, in October, 1993, we learned that the legislature had changed 
the law to require eighty acres to build one house. 

My comment was, "Wei~ we can still build one house." 

Then, in January, 1994 (I think) some bureaucrat in Salem issued and administrative rule requiring one 
hundred sixty acres in order to build a house. An administrative rule carries as much weight as a law, but is not 
passed by a duly elected law making body. 

We applied for a building permit, anyway. We received a letter from the planning commission stating 
·hat if we threw the rangeland into the pot, we could get a permit to build one one-family dwelling. I didn't 
want to tie up the rangeland that way, so we dropped the matter. 

About this time I was stricken with Parkinson's disease. It was very debilitating, so we let the matter lie. 

We paid $88,000 for the land and spent another $25,000 on the irrigation system all before our friend in 
Salem, with the stroke of the pen reduced the value of our property by 50%. There is no market for property 
that you can't build on. 

What good thing would a nice house on the property do? 
a. Provide a place to live so someone can live there and take care of the property. 
b. Beautify the countryside. · 
c. Increase the tax base in the community. 

What harm would a nice house on the property do? 
a. None whatsoever 
b. Might step on the toes of some fat cat bureaucrat. 

In reading the portion of the Oregon State Constitution that may correspond to our National Bill of 
Rights, I read what I will paraphrase as: 

Neither the State of Oregon nor any subdivision thereof shall pass any law restricting the normal 
use of private property. Art. XVIII Par. I 0. 

I feel that my rights as a citizen have been violated throughout this whole affair. 

Thank you, 

Glenn M. Fleming 
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STATE OF OREGON 
BUILDING CODES AGENCY 
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AGRICULTURAL 

BUILDING 
EXEMPTION 
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For Agency Usa Only: 
ZONING AUTHORIZATION: 
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am the OW~'lf J,lessee of the abo\\e.;[1Qtedstru9(ur~ lo be erecteQ;J!OC<\t,ed' 01] Tax lot . . · . · ,·. ·• . Township 
1ange ~ · Section .. · .·· ti() , . anct do hereby decll!re s.<1id structure Is an. agriculture building as defined in 
>action 40 ~State Structural Specialty Code (definition on back oLthis form) anct is exemplfrom the State Structural 
>pecialty Code. Plans will not be required to be submitted and a Building Permtt will not be required, Electrical, plumbing, 
nechanical, elevator, and boiler permits are. required. (Reference ORS 455.315) 

declare that said building is not 
< A dwelling. 
ti. • A structure used for a purpose other than growing plants in which persons perform more than 144 man-hours of 

laboraweek. ,, •. , •. . . . . ,• · . . . 
c. A struclure regulated by the State Fire Marshal pursuant to ORS Chapter 476. · 
d. A place used by the public. 
e. Located in a designated Flood Zone. 

further declare thal prio[.IO any change. In .use p! said structure that would remove sai.d structure from the exemption. a 
uilding permit will be olltained ahd the. structure will be. m11de to confor,m.Jo allr~q!lirements of the State Structural 
:pecialty Code as required for ttw new use. 

-TA TE OF OREGON 

oooty·cf · :§J,p A· 

_·.,.,~JD~~H~L=E'~l«,,.,..._1 Au.I_.~"------+--'-'-----+--~· , do. h.llreby swear and affirm under the penalty of perjury that 
10 above statement Is true and correct. 
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'ict Office 
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Plumbing Permit Application 

City of Baker City Building Department 
1655 First Street, P.O. Box 650 
Baker City, OR 97814 
541-523"0535, Fax 541-524-2049 

Name: F le.Jn i.t::J.4 
Address ? 0 60.J< q fr 
City:Btt.kf' uf!J. State C>/2--
Phone:( ~5dl3-3373 Work:'-4-------

--

PLUMBING PERMIT FEES . 

COST NO.OF 
(1) 1 & 2 Family Dwellings 
(a) Per each bathroom(new construction)............... ..................... . ............ . 
(b) Per each Yz bathroom( new construction) ............................................. . 
(c) ·Water Service.............. ......................... . .............. . 
(d) Sanitary and storm sewer service .......................................................... . 
(e) Minor installation(per fixture) ................................................................ . 

(EACH) ITEMS SUM 
$60.00 I (;,{),oD 
$30.00 
$28.00 I ~:~lh $28.00 / 
$15.00 

(f) Special equipment or DWV alteration..... .. . . ... . . . . .. . . . . . . ......................... .. $40.00 

(:'. 1nufactured Dwellings and Prefabricated Structures (circle one) 
(a) vonnection to existing drain, sewer and water{initia! installation) ........................ . 
(b) New s.anitary and storm sewer...... .. ............................................... . 
(c) New water service.................... . ........................................................ .. 

$40.00 
$28.00 
$28.00 

(3) Commercial, Industrial and Dwellings Other Than One or Two Family 
(a) 3 or less fixtures ...................................................................................... . 
(b) Base fee(includes 4 to 10 fixtures)...... ................................. .. ............. . 
{c) 11 or more fixtures(base fee plus cost per fixi;ure) .................. .. 
(d) Water Service(first 100') ....................................................... :.......... . .............. . 
(e) Building sanitary sewer(first 100') ...................................................................... .. 
(f) Building storm sewer(first 100') ..................................................... . 
(g) Additional 100' or part thereof(water or sewer) ................................................. .. 

$50.00 
$123.00 
$15.oo 
$40.00 
$40.00 
$40.0d 
$22.00 

(4) Miscellaneous Fees 
(a) Reinspection............ .. .............. .. 
(b) Specially requested inspections(per hour). 

$40.00 
$40.00/hr 

(5) Total of Fees Collected: 
(a) Enter total of above fees{minimum permit fee $40) ............. .. 
(b) Ente~Surcharge ~ ......... O.J. ......................... . 
GRAND TOTAL. ....................................................... , ................. . 

6 0 r,, 
~ rpoS ,;i_ 

Applicant must hold an Oregon registration to conduct a plumbing business or be exempt from this requirement. 
I hereby certify that, to my knowledge the above infonnatiOn is true and correct. All work to be perfromed shall be in accordance with all governing laws 
and rules, 

PERMIT EXPIRES IF WORK IS NOT STARTED WITHIN 180 DAYS OF ISSUANCE OR IF WORK IS SUSPENDED FOR 180 DAYS. IT IS THE 
REPONSIBILITY OF THE PERMIT HOLDER TO REQUEST INSPECTIONS. 

o I am the property £>Wner doing my owµ, \)'Ork. / • ;/ . c- IJ _ . / 1 -/J-Mfw..s · ,,_, L' · 
co~trector name: ,Q/117 m4170 t"«Unbti Address:'7' 6 ~10 r-'tlouz.Oq+tt".5 . Phone No9' '/"5/9 ~v/A 
CCb ... /tf 330 Expires: 8'/;b/oJ License No.: /-ot/r'8 Expires: f'.(3; Business license no/?8e//8:rP Expires: Lf. Of 0 :i-

~I 

signaturebe <} 40f<t'}!J4<1} 
\ (, 

White-Applicant Yellow-Office 

oat~~- _,_,m-""-tf--;F£1'7--'-I .,,._Li.,,_, _,,;;_-o_o~J __ _ - :/7 /, 
Pink-Fille 



2/15/D5 YE 
12:55 2DD5 IMPROVEMENT COST ELEMENTS INQUIRY A1D122 

REF/LN CODE MAP/LOT NAME AA VA PCL MCL 
7578 _1 D514 08S42 03400 ODD FLEMING, JO & BARBARA 3 551 551 
RK 2DD3 BC 326 _ GENERAL PURPOSE BLDG - CLASS 6 APPR fJ'. YRAP 2DD3 BEGTR 2DD3 

RBL 2002 YRREM SITUS 45491 _· _ KEATING CUTOFF RD ~C~OU~N~T~Y ___ _ 
P ~ ENDTR C=Cost, I=Income I INCOME APPROACH: 
ELEM UNITS UTYP D DESCR'IPTION W/C CST /UN. xx ADJUSTMENT 
DD02 2100 SQFT ~ SECOND FLOOR AREA 2137 £.f:1E_ _,5_Q 
005.D 2116 SQFT .S. BUILDING AREA 1210 __ 100 
2452 2116 SQFT _ WALL HGT 12 1 - AVG 24 __ 100 
2500 504 SQFT _ INSULATION-FBLG 1.5" 30 __ 100 
4207 504 SQFT _ FULL FIN DRYWL TP TX 370 __ 1DD 
47D5 2 EACH _ GARAGE DOOR OPENER 32DDD __ 1DD 
55D2 1 EACH _ ELEC PANEL -2DD AMP 11DDOD __ 1DD 
55D5 25 EACH _ ELEC OUTLET-110 VOLT 35DD __ 10D 
6D01 1 EACH _ BATH FULL (3 FIXT> 185DDD __ 10D 
ECL % DES % DES % DES % DES % DES % ADJUSTED BASE: 
_ _ LCM 1DO PHY 1DD FNC 1DD +C- 1DD USE 100 1DD 1DD = 
MAIN SQFT 2,116 COND = ADJUDICATED VALUE: YEAR AMT 
TRENDING:YEAR 2003 2DD4 = MKT 
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State of Oregon 

Department of Environmental Quality 

Date: 

To: 

From: 

September 12, 2005 

Environmental Quality Commissionc, 
1 

)tJ../ 
Stephanie Hallock, Director 1~ ~\{,iJ; 

Memorandum 

Subject: Agenda Item D: Contested Case No. WQ/OS-ER-04-072 in the Matter of Glenn 
Martin Fleming and Barbara Chapman Fleming regarding October 21, 2005, EQC 
Meeting. 

Appeal to the Environmental Quality Commission (EQC) 

On April 14, 2005, Glenn Martin Fleming and Barbara Chapman Fleming (Respondents) appealed 
the Proposed Order (Attachment J), which assessed them a $1,263 civil penalty for connecting to or 
using an on-site sewage disposal system without first obtaining a Certificate of Satisfactory 
Completion. 

Key people involved 

Glenn Fleming and Respondents, property owners. 
Barbara Chapman Fleming 

Jo Fleming Daughter of Respondents. Oversaw building project on 
Respondent's property. 

John Richard Fleming Son of Respondents. Assisted with installation of on-site sewage 
disposal system on Respondents' property. 

Diane Naglee 

Robert Baggett 

Debbie DeShaw 

Inspector, Department of Environmental Quality (DEQ). 

Natural Resource Specialist, Special Variance Officer, DEQ On-site 
Sewage Treatment and Disposal Program. 

Baker City Building Department 

Overview of events 

Aug.4, 2004 DEQ issued Glenn and Barbara Fleming (Respondents) a 
Notice of Violation, Department Order and Civil Penalty 
Assessment, which: 

Notice and Order 
[Attachment M] 

;; __ _ 
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• Alleged that Respondents violated Oregon 
Administrative Rule (OAR) 340-071-0175(6) by 
connecting to or using an on-site sewage disposal system 
without first obtaining a Certificate of Satisfactory 
Completion. 

• Assessed a civil penalty of $1,263. 
• Ordered Respondents to apply for a constrnction permit 

within 14 days of receipt of the Notice and Order. 
• Ordered the Respondents to-within 14 days of 

receiving the permit-correct construction of the on-site 
sewage disposal system or decommission it. 

• Alleged that Respondents failed to meet the 
requirements within 30 days after written notification 
or posting of a Correction Notice, but did not penalize 
the Respondents for this alleged violation. 

Aug. 11, 2004 Respondents appealed the Notice and Order. 

Feb. 15,2005 

Mar. 18, 2005 

April 14, 2005 

Contested case hearing was held. 

Administrative Law Judge (ALJ) issued a Proposed Order 
holding Respondents liable for the violation, and upholding 
DEQ' s $1,263 civil enalty. 
Respondents filed a petition for Environmental Quality 
Commission (EQC) review of the Proposed Order. 

Appeal 
[Attachment I] 

Proposed Order 
[Attachment J] 

Summary of ALJ Findings of Fact-see ALJ Proposed Order [Attachment J] 

Pate. 

2000 

Nov. 2000 

Facts 

Jo Fleming, undertook a building project on Property owned 
by her parents (the Respondents) in Baker County, Oregon 
(the Property). Jo Fleming does not own the property. 

Diane Naglee, DEQ, evaluated whether the Property was 
appropriate for an on-site sewage disposal system (OSSD 
system) for a single-family dwelling 

Findings of Fact 
(FOF) 3 
[Attachment J] 

FOF5 
[Attachment J] 
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May 14, 2001 

Sept. 11, 2002 

Sept. 12, 2002 

Sept. 2002 

Sept. 26, 2002 

Oct. 1, 2002 

April 21, 2003 

Ms. Naglee wrote Respondents that the Property was 
appropriate for such a system, but warned "this is NOT a 
permit to construct an OSSD system." Ms. Naglee enclosed 
a permit application with the letter. 

Jo Fleming applied for a plumbing permit at the City of 
Baker Building Department (the Building Department) and 
understood, from a discussion with Debbie DeShaw of the 
Building Department that no DEQ inspection of her OSSD 
system was required. 

Ms. Naglee received a complaint from the Salem Building 
Code Division that Jo Fleming was installing an OSSD 
system without a permit. 

Ms. Naglee observed mounds of gravel on the Property that 
looked like drain rock. 

The Respondents' son, John Richard Fleming, assisted with 
the installation of the OSSD system. 

DEQ notified Respondents it had received information that a 
house had been partially built and a septic system possibly 
installed on the property without petmits. The letter stated 
that construction of a septic system required DEQ approval. 

Barbara Fleming stated in a letter to DEQ: "This building is 
an agricultural shop-office. All necessary permits were 
obtained from the County Planning Office and Building 
Department." 

DEQ sent Respondents a Notice of Noncompliance 
informing them that they violated environmental law by 
installing an unapproved OSSD system and advising them 
to: 

• Obtain a construction/installation permit to install an 
a roved OSSD system on the pro erty. 

FOFS 
[Attachment J] 

FOF6 
[Attachment J] 

FOF8 
[Attachment J] 

FOF9 
[Attachment J] 

FOF 10 
[Attachment J] 

FOF 11 
[Attachment J] 

FOF12 
[Attachment J] 

FOF 13 
[Attachment J] 
Notice of 
Noncompliance 
(NON) 
[Attachment N, 
ExhibitA7] 
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Aug. 11, 2003 

Sept. 2003 

Sept. 27, 2003 

March 3, 2004 

Oct 20, 2004 

• Build in accordance with permit requirements. 
• Contact DEQ for a pre-cover construction inspection. 
• Obtain a DEQ Certificate of Satisfactory Completion 

(CSC) before connecting plumbing to the system. 

Ms. Naglee inspected and observed the following 
construction deficiencies in the OSSD system, which she 
identified in a Correction Notice posted to the Property that 
day: 

(1) System lacked the minimum six inches of fall for the 
effluent line between the tank and distribution box. 
(2) Disposal (perforated) pipe was not level to within plus or 
minus one inch. 
(3) Insufficient gravel surrounded the perforated piping. 
(4) Because the pipe was partially covered, she could not 
verify that there was at least four feet of solid pipe out of the 
distribution box before the start of the perforated pipe. 

FOF 15 

[Attachment J] 

Respondents did not cmrect the identified deficiencies within FOF 16 
30 days as required by the Coffection Notice. [Attachment J] 

Jo Fleming wrote DEQ, "I know that I am late with this 
correction thing but I am still busy getting ready for winter." 
She asked that DEQ "leave well enough alone" and noted 
that because winter was approaching, it was not an 
appropriate time to uncover the piping to make corrections to 
the system. 

DEQ sent Respondents a second NON identifying violations 
relating to system construction, failure to correct violations 
within 30 days of written notice and operating a system 
without first obtaining a CSC. 

Robert Baggett, Natural Resource Specialist 1, Special 
Variance Officer, DEQ On-site Sewage Treatment and 
Disposal Program, met with Jo Fleming and John Richard 

Jo Fleming letter 
[Attachment N, 
Exhibit AS] 

FOF16 
[Attachment J] 

2n NON 
[Attachment N, 
ExhibitA9] 

FOF 17 
[Attachment J] 
FOF18 

[Attachment J] 
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.D.ate 

Fleming at the Property to evaluate the OSSD system. Mr. 
Baggett was not able to physically inspect the system; 
however his findings were consistent with Ms. Naglee's 
determination that the system did not comply with DEQ 
requirements. 

Nov. 2, 2004 In a letter to John Richard Fleming, Mr. Baggett noted FOF 19 
concerns about the grade of the septic tank effluent pipe and 
disposal trenches and piping and the lack of drain rock over [Attachment J] 
the distribution pipe. 

DEQ determined that the cost for adding more gravel to the 
OSSD system would be approximately $150. The U.S. 
Environmental Protection Agency's BEN computer model 
calculates that the Respondents benefited by $263 by 
avoiding this cost. 

ALJ Conclusions of Law 

In her Conclusions of Law, the ALJ found that: 

FOF21 

[Attachment J] 

1. Respondents connected to or used an on-site sewage disposal system without first obtaining a 
Certificate of Satisfactory Completion. 

2. Respondents failed to meet the requirements for satisfactory completion of construction 
deficiencies in the on-site sewage disposal system within 30 days after written notice or 
posting of a Correction Notice. 

3. DEQ's civil penalty assessment is appropriate. 

Issues On Appeal 

In their Exceptions and Brief (Attachment G), Respondents request that the Commission adopt 
alternate findings of fact and alternate conclusions of law, and reverse the Administrative Law 
Judge's conclusion that Respondents are liable for the violation. 

In its Answering Brief (Attachment D), DEQ requests that the Commission uphold the Proposed 
Order. 
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Summary of Exceptions and Response 

Respondent5' first exception 

Respondents argue that Jo Fleming, understood from her conversation with Debbie DeShaw of 
the Baker County Building Department that a DEQ inspection was not required if the system 
would serve a "shop," rather than a "dwelling." 

DEO response to first exception 

Respondents appear to argue that Jo Fleming's misunderstanding of the inspection requirement 
should relieve them of liability for connecting their structure to an unapproved system. The ALJ 
found that Jo Fleming's "alleged ignorance of the DEQ' s requirements does not relieve 
Respondents of liability for the violation of OAR 340-071-0175(6). Indeed, even if Ms. [Jo] 
Fleming believed when the system was installed in September 2002 that she did not need a 
permit for the installation, both she and Respondents knew, or should have known, by April 22, 
2003, that they were required to obtain a CSC before using the system." (Pages 6-7 of the 
Proposed Order, Attachment J) The ALJ also found that "Respondents acted intentionally in 
connecting and continuing to use the on-site sewage disposal system without first obtaining a 
CSC," as "Respondents were notified in writing of the CSC requirement in April 2003, August, 
2003 and March 2004." (Page 8 of the Proposed Order) 

Respondents' second exception 

Respondents argue that DEQ Inspector Diane Naglee was aware, before the system was 
installed, that Jo Fleming had been informed by Debbie DeShaw that no DEQ approval of the 
septic system was needed. They also argue that Diane Na glee observed mounds of drain rock on 
the site on September 12, 2002, and should have been aware that the system had not yet been 
installed in the trenches. They argue that notice from DEQ at this time would have allowed them 
to build a compliant system without damaging any existing work. 

DEQ response to second exception 

The Respondents seem to imply that Ms. Naglee should have intervened and informed them that 
DEQ approval was required prior to the installation of the system. DEQ argues that whether or 
not Ms. Naglee could or should have intervened before the system was installed is immaterial, 
because the Respondents' alleged violations relate to connecting to or using an on-site sewage 
disposal system without first obtaining a Certificate of Satisfactory Completion (CSC). 
Additionally, the ALJ found that DEQ informed Respondents in writing on April 21, 2003, that a 
CSC would be necessary before connecting plumbing to the system, yet Respondents continued 
to operate the system without a CSC. (FOF 13) 
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Respondents' third exception 

Respondents argue that Ms. Naglee testified that to attempt to make changes as requested in 
DEQ's Correction Notice would be difficult or impossible and would damage the existing 
system. 

DEQ response to third exception 

DEQ first responds that the difficulty of making the required changes is immaterial because it 
does not change Respondents' legal obligation to make those changes in order to obtain a CSC. 
Second, DEQ responds that Respondents are largely responsible for any alleged difficulties in 
making the repairs. As the ALJ found, Respondents did not obtain DEQ approval of the 
engineering plans before they installed the system (FOF 8), and then failed to respond to the 
Correction Notice until two weeks after the thirty day deadline for making the corrections had 
elapsed. (FOF 15) 

Respondents' fourth. fifth and eighth exceptions 

In these exceptions, Respondents argue that the system installed at their property has 
significantly more assimilative capacity than a system installed according to DEQ' s minimum 
specifications for a shop, and would function longer. Based on this claim, they challenge the 
Department's assessment of a violation magnitude of "moderate." 

Specifically, in their fifth exception they argue that Robert Baggett, DEQ, testified that the 
system "had significantly more assimilative capacity than the minimum system for a shop and 
would function much longer than the minimum DEQ specification for a shop." In their eighth 
exception, they refer to the "magnitude" factor and argue that, based on Mr. Baggett' s testimony, 
"there is less probability of damage to the environment than with a minimum system meeting 
DEQ requirements. The factor should be a negative number." 

DEQ response to fourth, fifth and eighth exceptions 

DEQ responds that whether or not the system had greater assimilative capacity, meaning "larger 
in size than required," it had construction deficiencies which rendered it unapprovable, resulting 
in the posting of a Correction Notice and preventing DEQ from issuing a Certificate of 
Satisfactory Completion. Second, the Respondents' characterization of Mr. Baggett's testimony 
is not supported by the record or the findings of fact. The ALJ found that Mr. Baggett "noted 
concerns about the grade of the septic tank effluent pipe, the grade of the disposal trenches and 
piping and the lack of drain media (rock) over the top of the distribution pipe." (FOF 19) Mr. 
Baggett's concerns, identical to Ms. Naglee's concerns, relate to the construction deficiencies of 
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the system, which render the system defective and unapprovable regardless of its assimilative 
capacity or potential longevity. 

Regarding the "magnitude" of the violation, the ALJ weighed the evidence in the record and 
concluded that the magnitude of the violation is moderate "considering the potential for adverse 
impact on the environment by using an unapproved sewage system." (Page 7 of Proposed 
Order). Finally, greater assimilative capacity and longevity are immaterial to the violation of 
connecting to or using an on-site sewage disposal system without first obtaining a Certificate of 
Satisfactory Completion. 

Respondents' sixth exception 

Respondents argue that "making these corrections was not within our physical or financial 
capabilities and to dig up the system with winter approaching and subjecting the system to 
freezing temperatures would have been very unwise." 

Respondents also argue that Diane Na glee stated to Jo Fleming that Ms. Na glee did not have the 
capability or authority to certify a system that was in noncompliance with the applicable 
regulations, and so Jo Fleming requested that someone with the education and authority should 
look at the system and dete1mine if it was adequate. 

DEO response to sixth exception 

DEQ addressed the alleged difficulties of making the required changes in its response to 
Respondents' third exception above. In addition, DEQ argued that the difficulties allegedly 
caused by the arrival of winter were caused by Respondents' delays in responding to the 
Correction Notice. 

In addition, DEQ responds that DEQ's Robert Baggett inspected the system at Jo Fleming's 
request, and Mr. Baggett's observations were consistent with Ms. Naglee's. (FOF 18) Mr. 
Baggett did not approve the system, and he sent a letter to Dick Fleming outlining his concerns 
about the septic system. (FOF 19) 

Respondents' seventh exception 

Respondents argue that the DEQ-calculated economic benefit of $150, which the Respondents 
received by avoiding the cost of adding more gravel over the pipe ignores the fact that they 
initially used a quantity of gravel at least four times the amount required for a design meeting the 
minimum DEQ requirements for a shop. Respondents also argue that "the only variation from 
specifications is that the pipe is higher in the gravel bed than the specifications. Ms. Naglee's 
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negligence in contacting us when she became aware of the misinformation we received cost us 
based on your calculations, at least $1,200.00 on this item alone." 

DEQ response to seventh exception 

DEQ responds to Respondents' argument that they used an excessive quantity of gravel over the 
pipe, by pointing out that this argument is inconsistent with the ALJ' s conclusion that 
Respondents must "make the required construction corrections." (Page 8 of Proposed Order) 
The required construction corrections are those in the Correction Notice, which specifies that the 
system had "insufficient gravel around the perforated piping and over the top of the pipe as 
required by OAR 340-071-0220(7)." (Exhibit A6) Respondents' argument is also inconsistent 
with the ALJ' s conclusion that the DEQ assessment of a $263 economic benefit is correct (Page 
8 of Proposed Order). 

With respect to Respondents' apparent claim that Ms. Naglee's negligence has cost them 
$1,200.00, DEQ responds that Respondents have not stated any legal theory that would allow or 
necessitate this payment and the Department is unaware of such a legal theory. Additionally, 
Respondents have not shown that Ms. Naglee acted negligently. 

Respondents' ninth exception 

Respondents argue that the ALJ could make no "judgments in equity," and therefore "had no 
knowledge or authority to make any judgment other than to determine if there were violations of 
the regulations or an order issued by any member of the DEQ staff." Respondents then conclude 
that following DEQ orders would have required them to spend resources to replace an existing 
system with a system having reduced assimilative capacity and a shorter life span. 

DEQ response to ninth exception 

DEQ did not address Respondents' comments concerning the ALJ's inability to make 
')udgments in equity." However, DEQ argued, in response to Respondents' fifth and eighth 
exceptions, that, whether or not the system had greater assimilative capacity, it had construction 
deficiencies which rendered it unapprovable. 
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EQC authority 

The Commission has the authority to hear this appeal under OAR 340-011-0132. 

The Department's contested case hearings must be conducted by an ALJ. 1 The Proposed Order 
was issued under current statutes and rules governing the ALJ Panel. 2 

Under ORS 183.600 to 183.690, the Commission's authority to change or reverse an ALJ's 
proposed order is limited. 

The most important limitations are as follows: 

(I) The Commission may not modify the form of the ALJ's Proposed Order in any substantial 
manner without identifying and explaining the modifications.3 

(2) The Commission may not modify a recommended finding of historical fact unless it finds 
that the recommended finding is not supported by a preponderance of the evidence. 4 

Accordingly, the Commission may not modify any historical fact unless it has reviewed the 
entire record or at least all portions of the record that are relevant to the finding. 

(3) The Commission may not consider any new or additional evidence, but may only remand the 
matter to the ALJ to take the evidence. 

The rules implementing these statutes also have more specific provisions addressing how 
Commissioners must declare and address any ex parte communications and potential or actual 

fl . f. 5 con 1cts o mterest. · 

In addition, the Commission has established by rule a number of other procedural provisions, 
including: 

( 1) The Commission will not consider matters not raised before the ALJ unless it is necessary to 
prevent a manifest injustice. 

(2) The Commission will not remand a matter to the ALJ to consider new or additional facts 
unless the proponent of the new evidence has properly filed a written motion explaining why 
evidence was not presented to the hearing officer. 

I ORS 183.635. 
2 ORS 183.600 to 183.690 and OAR 137-003-0501to137-003-0700. 
3 ORS 183.650(2). 
4 ORS 183.650(3). A historical fact is a determination that an event did or did not occur or that a 
circumstance or status did or did not exist either before or at the time of the hearing. 
5 OAR 137-003-0655(7), referring to ORS Chapter 244; OAR 137-003-0660. 
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Alternatives 

The Commission may: 

1. As requested by Respondents, reverse the ALJ' s decision, based on the reasoning offered by 
Respondents. Making this determination would require the Commission to make a finding that 
Respondents' Exceptions are supported by the record and do not constitute new evidence. 

2. As requested DEQ, uphold the ALJ' s Proposed Order that Respondents connected to or used 
an on-site sewage disposal system without first obtaining a Certificate of Satisfactory 
Completion and are liable for the $1,263 civil penalty. 

3. Uphold the ALJ's decision, but adopt different reasoning. 
4. Determine that the case cannot be decided without considering the new evidence, and therefore 

remand the case to the ALJ for a further proceeding to consider new evidence. 

Attachments 

A. Letter from Cat Skaar to Respondents, dated August 2, 2005. 
B. Letter from Petitioner's son, John Richard Fleming, to Cat Skaar, received July 7, 2005. 
C. Letter from Bryan Smith (signed by Deb Nesbit) to Respondents, dated June 21, 2005. 
D. Department's Answering Brief, dated June 17, 2005. 
E. Letter from Jane Hickman to Bryan Smith, dated June 13, 2005. 
F. Letter from Bryan Smith to Jane Hickman, dated June 9, 2005. 
G. Respondents' Exceptions and Brief, dated May 10, 2005. 
H. Letter from Jane Hickman to Respondents, dated April 26, 2005 
I. Respondents' Petition for Commission Review, dated April 14, 2005. 
J. Proposed Order for Assessment of Civil Penalty, dated March 18, 2005. 
K. Notice of Hearing and Contested Case Rights, dated January 5, 2005. 
L. Respondents' Answer and Request for Hearing, received August 18, 2004. 
M. Notice of Violation, Department Order and Civil Penalty Assessment, dated August 4, 2004. 
N. Exhibits from Hearing of February 15, 2005. 

Al. Phone memo drafted by Diane Naglee, dated August 19, 2002. 
A2. Phone memo drafted by Diane N aglee, dated September 11, 2002. 
A3. Pollution Complaint, dated September 11, 2002. 
A4. Letter from Robert Marshall to Glenn and Barbara Fleming, dated September 26, 2002. 
AS. Handwritten note from Barbara Fleming, written on a copy of the letter from Robert 

Marshall to Glenn and Barbara Fleming, dated September 26, 2002. 
A6. Correction Notice, dated August 11, 2003. 
A7. Notice of Noncompliance, drafted by Diane Naglee and sent to Glenn and Barbara 

Fleming, dated April 21, 2003. 
AS. Handwritten note from Jo Fleming to DEQ, received October 8, 2003. 
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A9. Notice of Noncompliance, drafted by Diane Naglee and sent to Glenn and Barbara 
Fleming, dated March 3, 2004. 

Al 0. Notice of Noncompliance, drafted by Diane N aglee and sent to John Richard Fleming, 
dated March 3, 2004. 

A 11. Handwritten note from John Richard Fleming to DEQ, received March 23, 2004. 
Al2. Letter from Debra DeShaw of the City of Baker City Building Department to the 

Department, dated October 1, 2004. 
A13. Site Evaluation Report, drafted by Diane Naglee and sent to Glen and Barbara Fleming, 

dated November 9, 2000. 
A14. Economic Benefit Calculation, drafted by Susan Greco ofDEQ, dated June 23, 2004. 
A15. Letter from Robe1t Baggett ofDEQ to John Richard Fleming, dated November 2, 2004. 
Al 6. Self Installer Handout, prepared by the Department. 
Al 7. Letter from Jim Sayers, Building Official with the City of Baker City, sent to Mark 

Bennett, Baker County Planning Director, dated March 10, 2003. 
A18. Photographs of the interior of the Property, taken by Vicky Foland of the Baker County 

Planning Department on February 28, 2003, and received by the Department on March 
12, 2003. 

A19. Baker County Tax Assessor information for the Prope1ty, dated March 2, 2004. 
Rl. Letter from Barbara Fleming to ALJ Alison Greene Webster, dated January 20, 2005. 
R 1-4. Letter from Barbara Fleming to Diane Naglee, dated March 7, 2004 (handwritten note 

from Jo Fleming to DEQ, received October 8, 2003, enclosed) 
R2. Drawings of OSSD system, and handwritten notes pertaining to alleged violations, by 

John Richard Fleming. 
R3. Letter from Barbara Fleming to Mark Bennett (including multiple enclosures), dated 

April 3, 2003. 
R4. Phone memo written by Tom Hack, dated June 30, 2003. 
RS. Jo Fleming's Plumbing Permit Application, signed on May 14, 2001. 
R6. Document titled "Improvement Cost Elements" and "Appraisal" pertaining to the 

Property. 

Report Prepared by: 

Phone: 

Cat Skaar 
Assistant to the Commission 
(503) 229-5301 



reg on 
Theodore R. Kulongoski, Governor 

August 2, 2005 

Via Certified Mail 

Glenn Martin Fleming and Barbara Chapman Fleming 
PO Box 985 
Baker City, OR 97814 

RE: Proposed EQC appeal dates 

Attachment A 

Department of Environmental Quality 
811 SW Sixth Avenue 

Portland, OR 97204-1390 
503-229-5696 

TTY 503-229-6993 

Glenn Martin Fleming and Barbara Chapman Fleming, Respondents 
OAH Case No. 118751 
DEQ Case No. WQ/OS-ER-04-072 

The Department of Environmental Quality would like to schedule your appeal to the EQC 
for the October 21-22, 2005, EQC meeting in Gresham, Oregon. Please contact me by 
August 15 at the number or .e-mail address below if you have a conflict with either of those· 
possible meeting dates. If you express no objections, I will send you confirmation of your 
meeting date, time and location as soon as the meeting agenda is established. I will also 
send you the Commission record for this case as soon as it is available. 

At the meeting, the Commission will hear oral arguments from each party. Each party will 
_be allowed five minutes for opening arguments, followed by five minutes of rebuttal and 
two minutes for closing arguments. 

If you have any questions or need special accommodations for the meeting, please contact 
me at (503) 229-5301 or (800) 452-4011 ex. 5301 within the state of Oregon or by e-mail 
at skaar.cathy@deq.state.or.us. Thank you. 

Cat Skaar 
Assistant to the Commission 

c: Bryan Smith, Oregon Department ofEnviroumental Quality 
Larry Knudsen, Oregon Department of Justice 

AUG o ~. 2UD5 
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Environmental Quality Commission 

BAf(ER COUNT\' LIBRARY 

P.O. Box477 
Baker City, OR 97814 
July 7, 2005 

. C/0 Cathy Scaarf)EQ assistantto Director 
811 SW6111 AY~I1~e ' . . . . · 
Portland, OR 97204 
VIA Fax 503-229-6762 

Dear Sir or Madam: 

Attachment B 
PAGE 01 

RE: In the Matter of John Richard (Dick) Fleming, OAH /Case No., 118750, 
Agency Case Nu1nber WQ/OS-er-04-071, Baker County and in conjunction 
With the case of Glenn Martin Fleming and Barbara Chapman Fleming, 
OAH Case No. 118751, Agency Case number WQ/OS-ER-072, Baker 
County. 

I hereby request the following: 

I. A copy of the transcript of the administrative hearing which was held here 
in Baik.er City in February of2005. 
2. A copy of the audio recording of the same hearing. 
3. A time extension until three weeks after I receive the above information 
to responds to DEQ's Answering Brief. 

Sincerely, 

J-1t~A!ad·U~7 
John Richard Fleming 



Dreg on 
Attachment C 

Theodore R. Kulongoski.r Governor 

Department of Environmental Quality 
811 SW Sixth Avenue 

Portland, OR 97204-1390 
503-229-5696 

TTY 503-229-6993 

June 21, 2005 

Glenn Martin Fleming and Barbara Chapman Fleming 
PO Box 985 
Baker City, OR 97814 

Environmental Quality Commission 
c/o Jane Hickman, DEQ-Assistant to the Director 
811SW6'h Avenue 
Portland, OR 97204 

Re: Reply Brief 
Glenn Martin Fleming and Barbara Chapman Fleming, Respondents 
OAHCaseNo.118751 
DEQ Case No. WQ/OS-ER-04-072 

Dear Mr. and Mrs. Fleming: 

Enclo~ed please find the Department of Environmental Quality's Reply Brief regarding 
the appeal of the Proposed Order issued in the above case. I apologize for not sending 
the Reply Briefto you on June 17, the date I submitted the Brief to the Environmental 
Quality Commission (EQC). The Department would like to schedule your appeal in front 
of the EQC. The next EQC meeting that has availability for your appeal is being held in 
Eugene, OR on August 11 and 12, 2005. Please let me know if either of these dates will 
work for you. Please contact me at (541) 388-6146, extension 245, regarding the 
scheduling of your appeal. 

Sincerely, 

·µJ:o_,y~ 
~ 

Bryan Smith 
Environmental Law Specialist 
Office of Compliance and Enforcement 

Enclosure: 

cc: Jane BickmaTt, DEQ-AssistaTtt to the Director, Environmental Quality 
Commission, HQ, DBQ 

DEQ-1 @ 
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BEFORE THE ENVIRONMENTAL QUALITY COMMISSION 

OF THE STATE OF OREGON 

Attachment D 

RECEIVED 
. JUN 1 7 2005 

Oregon DEQ 
Office of the Director 
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IN THE MATTER OF: 
GLENN MARTIN FLEMING AND 
BARBARA CHAPMAN FLEMING, 

) 
) 
) 
) 
) 
) 

DEPARTMENT'S ANSWERING BRIEF 
No. WQ/OS-ER-04-072 

RESPONDENTS, BAKER COUNTY 

7 The Department of Environmental Quality (Department) submits this Answering Brief to 

8 the Environmental Quality Commission (Connnission) for its consideration in the appeal of the 

9 Proposed Order in Notice of Violation, Department Order, and Assessment of Civil Penalty No. 

10 WQ/OS-ER-04-072, filed by Glenn Martin Fleming and Barbara Chapman Fleming 

11 (Respondents). 

12 I. CASE HISTORY 

13 1. On August 4, 2004, the Department issued to Respondents a Notice of Violation, 

14 Department Order and Assessment of Civil Penalty (the Notice and Order) alleging two violations: 
' ' ' 

15 (1) Respondents connected to or used an on-site sewage disposal system without first obtaining a 

16 Certificate of Satisfactory Completion, and (2) Respondents failed to meet the requirements for 

17 satisfactory completion within 30 days after written notification or posting of a Correction 

18 Notice. The Notice and Order assessed a civil penalty of $1,263 for the first violation only. The 

19 Notice and Order also ordered Respondents to apply for a construction permit within 14 days of 

20 receipt of the Notice and Order, and within 14 days of issuance of the permit, make the required 

21 construction corrections to the on-site sewage disposal system serving their property; or, · 

22 alternatively, decommission the system at the property in accordance with Oregon 

23 Administrative Rule (OAR) 340-071-0185. 

24 2. On August 18, 2004, Respondents appealed and a contested case hearing was held 

25 onFebruary15,2005. 

26 3. On March 18, 2005, the Administrative Law Judge issued a Proposed and Final 

27 Order (Proposed Order) finding that Respondents connected to or used an on-site sewage disposal 
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1 system without first obtaining a Certificate of Satisfactory Completion, and failed to meet the 

2 requirements for satisfactory completion within 30 days after written notification or posting of a 

3 Correction Notice. The Proposed Order upheld the Department's assessment of a $1,263 civil 

4 penalty for connecting to or using an on-site sewage disposal system without first obtaining a 

5 Certificate of Satisfactory Completion. The Notice and Order also orqered Respondents to apply 

6 for a construction permit and, within 14 days of issuance of the permit, make the required 

7 construction corrections to the on-site sewage disposal system serving their property; or, 

8 alternatively, decommission the system at the property in accordance with OAR 340-071-0185. 

9 11. COMMISSION ACTION REQUESTED 

10 The Department requests that the Commission issue a Final Order upholding the 

11 Administrative Law Judge's Proposed and Final Order. 

12 Ill. ADMINlSTRATNE LAW JUDGE'S CONCLUSIONS 

13 The Administrative Law Judge concluded that: (1) Respondents connected to or used an on-

14 site sewage disposal system without first obtaining a Certificate of Satisfactory Completion, (2) 

15 Respondents failed to meet the requirements for satisfactory completion within 30 days after 

16 written notification or posting of a Correction Notice, (3) Respondents are required to apply for a 

17 construction permit and, within 14 days of issuance of the permit, make the required construction 

18 corrections to the on-site sewage disposal system serving the Property, and (4) Respondents are 

19 subject to a civil penalty in the amount of $1,263. 

20 N. ARGUMENTS 

21 A. Respondents were Informed that an Inspection and a Certificate of Satisfactory 

22 Completion were Required: Respondents argue in Paragraph 1 of their Exceptions and Brief 

23 that their daughter, Jo Fleming, understood from her conversation with Debbie DeShaw of the 

24 Baker County Building Department that if the building to be served by the system was a "shop" 

25 and not a "dwelling" that an inspection from the Department was not required. Respondents 

26 appear to be re-alleging an argument they previously argued at the hearing; that is, their 

27 daughter's mistaken belief about whether they needed the Department's approval or a permit 
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1 should relieve them ofliability. The ALI specifically addressed their argument on pages 6 and 7 

2 of the Proposed Order, finding that Jo Fleming's "alleged ignorance of the DEQ's requirements· 

3 does not relieve Respondents of liability for the violation of OAR 340-071-0175(6). Indeed, 

4 even if Ms. [Io] Fleming believed when the system was installed in September 2002 that she did 

5 not need a permit for the installation, both she and Respondents knew, or should have known, by 

6 April 22, 2003, that they were required to obtain a CSC before using the system." Furthermore, 

7 the ALI found that "Respondents acted intentionally in connecting and continuing to use the on-

8 site sewage disposal system without first obtaining a CSC," as "Respondents were notified in 

.9 writing of the CSC requirement in April 2003, August, 2003 and March 2004." (Page 8 of the 

10 Order) Therefore, the ALJ's conclusion that Respondents were informed of the inspection 

11 requirement, and intentionally violated this rule, is supported in the record. 

12 B. Whether the Department could have Intervened to Prevent the Installation is 

13 Immaterial: In Paragraph 2 of their Exceptions and Brief, Respondents argue that the 

14 Department's inspector, Diane Naglee, was aware, prior to the installation of their septic system, 

15 that their daughter, Jo Fleming, was under the impression that no DEQ approval was needed. 

16 Respondents seem to argue, based on this fact, that Ms. Naglee should have informed them that 

17 the Department's approval was required. This argument is not supported by the record. First, 

18 whether or not Ms. Naglee could or should have intervened before the system was installed is 

19 immaterial to whether Respondents connected to or used an on-site sewage disposal system 

20 without first obtaining a Certificate of Satisfactory Completion (CSC), which is the violation for 

21 which Respondents have been penalized. Second, the ALI found in Finding of Fact number 11 

22 of the Proposed Order that Ms. Naglee informed Respondents in writing on September 26, 2002, 

23 that DEQ approval would be required for construction of the system. In addition, the ALI found, 

24 in Finding of Fact number 13, that Ms. Naglee informed Respondents in writing on April 21, 

25 2003, that a CSC would be necessary prior to connecting the structural plumbing to the system. 

26 Whether or not the Department could have intervened to prevent the installation is immaterial 

27 because the violations at issue relate to Respondents' continued operation of the system after it 
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1 was installed. 

2 c. Respondents' Argument that the Changes Required by the Correction Notice 

3 Might be Difficult to Make is Immaterial: In Paragraphs 3 and 6 of their Exceptions and Brief, 

4 Respondents argue that the required changes stated in the Department's Correction Notice might 

5 be difficult to make, and seem to imply that the potential difficulties should relieve them of the 

6 responsibility of making the changes. First, the difficulty of making the required changes is 

7 immaterial because it does not change Respondents' legal obligation pursuant to OAR 340-071-

8 0175(5) to make those changes in order to obtain a Certificate of Satisfactory Completion (CSC). 

9 Second, Respondents are largely responsible for the difficulties. As the ALJ found in Finding of 

10 Fact number 8, Respondents did not obtain Department approval of the engineering plans before 

11 they installed the system as required. Having avoided DEQ approval of the pre-installation 

12 plans, Respondents received an August 11, 2003 Correction Notice, laying out the system's 

· 13 construction deficiencies and noting that Oregon law required correction within 30 days, as the 

14 ALJ found in Finding of Fact number 15. Respondents then failed to respond to the Correction 

15 Notice until September 27, 2003, two weeks after the thirty day deadline for making the 

16 corrections had elapsed. Their response implied that they would not be making the required 

17 corrections, stating that winter was approaching and it was not an appropriate time to uncover the 

18 piping to make corrections to the system. Their decision to delay their response allowed the 

19 colder temperatures to arrive, causing the potential difficulties they allege. In addition, nearly 

20 two years later, the system has not been corrected (Page 8 of Proposed Order). 

21 D. Respondents' Argument that the Changes Required by the Correction Notice 

22 Might Damage the Existing System is Immaterial: In Paragraph 3 of their Exceptions and 

23 Brief, Respondents argue that Diane Naglee testified that making the required changes stated in 

24 the Department's Correction Notice would damage the existing system. First, the Department is 

25 unaware that Ms. Naglee gave any such testimony, and the ALJ made no findings related to this 

26 alleged testimony. The Commission should not give this argument any weight as it is not 

27 supported by the record before the Commission. Second, Respondents' argument is immaterial 
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1 to their legal obligation to make those corrections and obtain a Certificate of Satisfactory 

2 Completion. The Department could not issue a Certificate of Satisfactory Completion for the 

3 existing system as installed because it was defective. The Correction Notice lays out the changes 

4 needed for the system to meet legal standards. While it is often the case that a septic system may 

5 be rendered temporarily unusable while the necessary corrections are made, this is simply part of 

6 the normal process ofrepairing or altering a septic system. If those changes are made, the 

7 Department may then issue a Certificate of Satisfactory Completion, indicating that the changes 

8 have ultimately improved, rather than damaged, the system. 

9 E. The Assimilative Capacity and Longevity of the System do not Demonstrate that 

10 the System will Function Properly, and the Department's Assessment of a "Moderate" 

11 Magnitude is Correct: In Paragraphs 4, 5, 8 and 9 of their Exceptions and Brief, Respondents 

12 argue that Bob Baggett of the Department testified that the system installed at Respondents' 

13 property has significantly more assimilative capacity than a system installed according to the 

14 Department's minimum specifications for a shop, and would function longer. First, whether or 

15 not the system had greater assimilative capacity, meaning larger in size than required, it had 

16 construction deficiencies which rendered it unapprovable, resulting in the posting of a Correction 

17 Notice and preventing the Department from issuing a Certificate of Satisfactory Completion. 

18 Second, Respondents' characterization of Mr. Baggett's testimony is not supported by the record 

19 or the findings of fact. The ALJ found, in Finding of Fact number 19 of the Order, that Mr. 

20 Baggett "noted concerns about the grade of the septic tank effluent pipe, the grade of the disposal 

21 trenches and piping and the lack of drain media (rock) over the top of the distribution pipe." Mr. 

22 Baggett's concerns, identical to Ms. Naglee's concerns, relate to the construction deficiencies of 

23 the system, which render the system defective and unapprovable regardless of its assimilative 

24 capacity or potential longevity (see Findings of Fact 15 and 19 of the Proposed Order). The ALJ 

25 weighed the evidence in the record and, on page 7 of the Proposed Order, concluded that the 

26 magnitude of the violation is moderate "considering the potential for adverse impact on the 

· 27 environment by using an unapproved sewage system," thus contradicting Respondents' 
Page 5 DEPARTMENT'S ANSWERING BRIEF 

CASE NO. (WQ/OS-ER-04-072) 



'' 
' ' 

1 argument. Finally, greater assimilative capacity and longevity are immaterial to the violation of 

2 connecting to or using an on-site sewage disposal system without first obtaining a Certificate of 

3 Satisfactory Completion. 

4 F. The Department's Assessment of a $263.00 Economic Benefit Component was 

5 Correct: In Paragraph 7 of their Exceptions and Brief, Respondents argue that the Department's 

6 economic benefit assessment is incorrect. Respondents now argue that they used more gravel 

7 than necessary. First, this is inconsistent with the ALJ' s Proposed Order in which she concludes 

8 that Respondents must "make the required construction corrections." The required construction 

9 corrections are those in the Correction Notice which specifies that the system had "insufficient 

10 gravel around the perforated piping and over the top of the pipe as required by OAR 340-071-

11 0220(7)." Second, this is inconsistent with the ALJ's Finding of Fact number 21, which supports 

12 the Department's assessment of a $263 economic benefit. 

13 G. Respondents' Request/or Damages is Unfounded: In Paragraph 7 of their 

14 Exceptions and Brief, Respondents seem to be requesting that the Department pay them 

15 $1,200.00, as they state that "Ms. Naglee's negligence" has cost them $1,200.00. First, 

16 Respondents have not stated any legal theory that would allow or necessitate this payment and 

17 the Department is unaware of such. Second, as described in Paragraph N.B above, Respondents 

18 have not shown that Ms. Naglee acted negligently. 

19 V. CONCLUSION 

20 The Department requests that the Commission adopt the ALJ' s Proposed Order as 

21 its Final Order. Respondent's arguments to the contrary are neither supported by the evidence in 

22 the record nor by law. 

23 

24 

25 

26 

27 

G(ll/Os- lb ~ 
Bryan Smith, Envi~ Law Specialist Date 
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Attachment E 

reg on 
Theodore R. Kulongoski" Governor 

Department of Environmental Quality 
811 SW Sixth Avenue 

Portland, OR 97204-1390 
503-229-5696 

TTY 503-229-6993 

June 13, 2005 

Bryan Smith 
Environmental Law Specialist 
Oregon Department of Environmental Quality 

th . 
2146 N.E. 4 , #104 
Beud,Oregon 97701 

Re: John Richard Fleming, No. WQ/OS-ER-04-071 and 
Glenn Martin Fleming and Barbara Chapman Fleming, No. WQ/OS-ER-04-072 

Dear Mr. Smith: 

On June 9, 2005, the Commission received your request for a one-week extension of the 
June 10 deadline to submit DEQ's brief in reply to Petitioners' exceptions and briefs in 
the above-referenced cases. Your request for extension was filed timely, and the 
Commission has granted your request. The new deadline for you tO submit DEQ's reply 
briefs is June 17, 2005. 

If you have any questions, please call me at (503) 229-5555. 

Sincerely, 

Jane K. Hickman 
Acting Assistant to the Commission 

Cc: John Richard Fleming 
Glenn Martin Fleming and Barbara Chapman Fleming 

DEQ·l @ 



reg on 
Theodore R. Kulongoski, Governor 

June 9, 2005 

Jane Hickman 
Assistant to the Environmental Quality Commission 

. Oregon Department ofEnviromnental Quality · · 
. '· .. ' . h' ··<' .. ' ' .... ' 

811 SW 6' Avenue , . · 
Portland, OR 97204 

Re: John Richard Fleming 
Notice of Violation and Assessment of Civil Penalty 
No. WQ/OS-ER-04-071 
Baker County 

and 

Attachment F 

Department of Environmental Quality 
2146 NE 4th Street, Suite 104 

Bend, OR 97701 
(541) 388-6146 

Eastern Region 

Bend Office 

Glenn Martin Fleming and Barbara Chapman Fleming 
Notice of Violation, Department Order and Assessment of Civil Penalty 
No. WQ/OS-ER-04-072 
Baker County 

Dear Ms. Hickman: 

I am writing to request a one week extension of the June 10, 2005, deadline for the Department· 
of Environmental Quality (the Department) to submit its Brief in Reply to John Richard Fleming 
and Glenn and Barbara Fleming's Exceptions and Briefs. 

Thank you for your consideration of this request. 

Sincerely, 

61~~ 
Bryan Smith 
Environmental Law Specialist 

cc: John Richard Fleming, PO Box 477, Baker City, OR 97814 
Glenn Martin Fleining and Barbara Chapman Fleming, PO Box 985, Baker City, OR 
97814 

' 
' 

~-



Attachment G 

BEFORE THE ENVIRONMENTAL QUALITY COMISSION 

OAHCaseN0.118751 
By Barbara C. Fleming, Respondent 

The findings of fact as listed in the Proposed and Final Order are accurate as far as 
they go. Finding# 21 is excepted and is discussed below. The omissions in this 
order from what was actually said at the hearing are significant, and several 
observations can be made from these findings and these omissions: First, All of the 
respondent's exhibits submitted to the Administrative Law Judge at the heanng and 
all testimony in favor of the respondents were not included in the final order. 

Additional facts that are pertinent to the case are as follows: 

1. Findings of Fact# 6 states that Jo Fleming understood from her conversation 
with Debbie DeShaw that no DEQ inspection was required for a drainfield for a 
shop. This understanding is supported by the phone memo of 8-19-02 from 
Debbie DeShaw to Diane Naglee; which is signed by Diane and in her 
handwriting. Debbie DeShaw stated that "Jo Fleming" had received a sewer 
permit without DEQ Signoff. The purpose of this phone call was to notify PEQ 
of the rumor that the proposed shop was actually a residence. This rumor was 
based on the fact that attractive siding was being used to match the hoped for 
future house if such was ever allowed. The premise is still clearly implied in 
this memo that notification ofDEQ was needed because if it was a dwelling, 
then DEQ would need to approve the plans and grant a permit. Also implied is 
the fact that Debbie_De Shaw was still operating on the premise that a shop did 
not require a DEQ permit or DEQ inspection. 

2. It is clear and documented in Diane Naglee's handwriting that she knew at least 
22 days before the installation of the system that Jo Fleming had been informed 
by Debbie DeShaw that no DEQ approval was needed, and a sewer permit 
granted without DEQ signoff. Diane has stated in a preliminary hearing that a 
sewer permit w~§ not to be given by the building department without D?Q 
signoff. See Ex4ibit A-1 for the memo. · ' 
Diane Naglee also visited the site on 9-12-02 to observe whether a system had 
been installed. She observed mounds of drainrock on the site. It had been 
delivered on the previous day, Obviously it had not been installed in the 
trenches, so a contact by DEQ with notification ofDEQ requirements at 
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this time would have meant that there would have been minimal reworking of 
the system. Just a little releveling of the trenches and the system could have 
been installed to DEQ specifications without damaging any existing work. No 
contact was made until after the system was completely installed. Diane stated 
at the hearing that she had been advised by her supervisors not to make contact 
at this time. 

3. At the hearing under oath; Diane Naglee stated that to attempt to make changes 
as requested in the Correction Notice would be difficult or impossible and 
would damage the existing system. It would be easier and less expensive to start 
with a new drainfield on a new location. 

4. In a letter written on September 27, 2003 and received by DEQ on October 8, 
2003, Jo Fleming wrote to Diane Naglee in response to a correction Notice 
given on August 11, 2003. This letter acknowledged minor variations from 
specifications, but made the claim that the system was three times the 
assimilative capacity needed for a shop. There was no response by DEQ to this 
letter. About six months later, Barbara Fleming received a Notice of Non 
Compliance from DEQ. Jo Fleming Called Diane Naglee and mentioned the 
lack of response to her letter. Diane stated'that since no corrections had been 
made, Her boss had told her no response was necessary. This indicates a 
systemic arrogance on the part ofDEQ. 

5. At the hearing, under oath, Bob Baggett, DEQ's designated expert, when asked 
whether the existing system was superior to the minimum DEQ specification 
system for a shop, replied that the existing system "had significantly more 
assimilative capacity than the minimum system for a shop and would function 
much longer than the minimum DEQ specification system for a shop. There 
was a sketch labeled R-2 that was included as part of the record of the hearing. 

6. Findings of Fact# 16 Stated "Respondents did not correct the identified 
construction deficiencies within 3 0 Days .... "Making these corrections was not 
within our physical or financial capabilities and to dig up the system with 
winter approaching and subjecting the system to freezing temperatures would 
have been very unwise. As stated in #4 and # 6 above, the easiest way to fi'x the 
system would be to abandon a functioning system and replace it with an inferior 
one. This did not make sense until someone could evaluate the system and 
determine that it was l),ctually necessary. Ms. Naglee stated to Jo Fleming on the 
phone that she did not have the capability or authority to certify any system on 
any basis other than exact compliance with all provisions of the regulations. 
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This statement was in response to Jo's contact following the NON of April 21, 
2003. Jo Fleming's request was to get someone with the education and authority 
to take a look at it and determine if the existing system was actually adequate, 
as Jo Fleming contended. Bob Baggett finally answered that question at the 
formal hearing on February 15, 2005. This was hardly a timely response and 
until this request was fulfilled, any efforts to change the system would have 
been inappropriate. 

7. Findings of Fact# 21 places an economic benefit of$150.00 on the cost of 
adding more gravel over the pipe. This statement completely ignores the fact 
that the trench length is triple the length required for a shop, the depth of gravel 
is a full foot thick as required by the regulations, and the trench width is 32 
inches rather than 24 inches as required by DEQ regulations. Thus thy quantity 
of gravel is at least four times the amount required for a design meeting the 
minimum DEQrequirements for a shop. The only variation from specifications 
is that the pipe is higher in the gravel bed than the specifications. Ms. Naglee's 
negligence in contacting us when she became aware of the mismformation that 
we received cost us based on your calculations, at least $1200.00 on this item 
alone. 

8. Under assessment of Civil Penalty, the statement is made that "The department 
correctly determined the magnitude of this violation was moderate, considering 
the potential for adverse impact on the environment by using an unapproved 
system. Based on Bob Baggett's assessment under oath, there is less probability 
of damage to the environment than with a minimum system meeting DEQ 
requirements. The factor should be a negative number. 

9. The information provided by the Administrative Law Judge before the formal 
hearing stated that she could make no "judgements in equity." In other words, 
she like Diane Naglee had no knowledge or authority to make any judgement 
other that to determine if there were violations of the regulations or an order 
issued by any member of the DEQ staff. It appears that the EQC is th.e first 
level of appeal where a decision can be made th.at an overbuilt and extremely 
competent system can be declared adeqUa.te. Foifowing DEQ orders would have 
spent precious resources to replace an existing system with a system with much 
reducecl assimilative capacity and a shorter life span. This is why we are here. 
To see if a system that DEQ's designated expert stated was much superior to the 
minimum DEQ Requirements for a shop will be allowed to remain, or if 
it must be replaced with an inferior one. 
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OBJECTIONS 

We object to and except the conclusions of law. 

This entire process with the misleading information given to a citizen, DEQ being 
aware of the misinformation, and deliberately not saying anything until a system is 
installed, and then giving orders that could only be described as arbitrary and 
capricious, is intended as a means of extorting money from people trying to build a 
building within the law as best known, and as stated by the appropriate people to 
ask about the law. DEQ has become offensive and arbitrary instead of helpful and 
sustaining. 

Proposed Conclusions of Law 

1. There was no willful violation of Oregon State Regulations by the Flemings. 
Inquiring of the Building Department regarding requirements is reasonable due 
diligence regarding the requirements for building. 

2. The system as installed has been examined by DEQ's designated expert. It is not 
going to cause a pollution problem. It has much greater assimilative capacity 
than a system meeting DEQ's minimum requirements, and it will function 
indefinitely with the waste load coming from a shop building. 

Alternate Proposed Order 

Declare the existing drainfield to be adequate for the existing shop building and 
direct DEQ to issue_ the appropriate certificate of completion. 

Dismiss the proposed "civil assessment" with prejudice. 



Attachment H 

Dreg on 
Theodore R. Kul,?ll_gosld, Governor 

VIA CERTIFIED MAIL 

Deparbnent of Environmental Quality 
811 SW Sixth Avenue 

Portland, OR 97204-1390 
503-229-5696 

TTY 503-229-6993 

April 26, 2005 

Barbara Chapman Fleming 
Glenn Martin Fleming 
P. 0. Box 985 
Baker City, Oregon 97814 

Re: Glenn Martin Fleming and Barbara Chapman Fleming• 
OAH Case No. 118751 
DEQ Case No. WQ/OS-ER-04-072 

Dear Mr. and Ms. Fleming: 

The Enviromnental Quality Commission (Commission) received your petition for review 
in th13 above-referenced matter on April 14, 2005. Your petition was filed in a timely 
manner. 

The Proposed Order outlined appeal procedures, including filing of exceptions and briefs. 
The hearing decision and Oregon Administrative Rules (OAR 340-011-0575) state that 
you must file exceptions and brief within thirty days from the filing of your request for 
Commission review, or May 16, 2005. Your exceptions must specify the findings and 
conclusions in the Proposed Order that you object to, and also include proposed 
alternative findings of fact, conclusions oflaw, and an alternative order with specific 
references to the parts of the record upon which you rely. The brief must include the 
argtiments supporting these alternative findings of fact, conclusions of law and order. 
Failure to take an exception to a finding or conclusion in the brief waives your ability to 
later raise that exception. Once your exceptions have been received, a representative of 
the Department may file an answering brief within thirty days. The Commission may 
extend any of the time limits contained in OAR 340-011-575(5) if an extension request is 
made in writing and is filed with the Commission before the expiration of the time limit. 
I have enclosed a copyofthe applicable administrative rules for your information. 

To file exceptions and briefs, please mail these documents to Jane Hickman, on behalf of 
the Enviromnental Quality Commission, at 811 S.W. 6'h Avenue, Portland, Oregon . 
97204. If you fail to timely file the exceptions or brief, the Commission may dismiss 
your petition for review. At the time of dismissal, the Commission will also enter a final 
order upholding the proposed order. 

DEQ-1 @ 



Barbara Chapman Fleming 
Glenn Martin Fleming 

April 26, 2005 
Page Two. 

After both parties file exceptions and briefs, this item will be set for Commission 
consideration at a regularly scheduled Commission meeting; and I will notify you of the 
date and location. If you have. any questions about this process, or need additional time 
to file exceptions and briefs, please call me at (503) 229-5555. 

Sincerely, 

~~(-0~ 
Jane K. Hickman 
Acting Assistant to the Commission 

Cc: Bryan Smith, Oregon Department of Environmental" Quality 



P.O. Box985 
Baker City, OR 97814 
April 12, 2005 

Environmental Quality Commission 
C/O Stephanie Hallock, Director, DEQ 
811 SW 6th Avenue 
Portland, OR 97204 

Dear Sir or Madam: 

Attachment I 

RECEIVED 
APR 1 4 2005 

Oregon DEQ 
Office of the Director 

In the Matter of Glenn Martin Fleming and Barbara Chapman Fleming, 
OAH Case No. 118751, Agency Case number WQ/OS-ER-072, Baker 
County and in conjunction with the case of John Richard (Dick) Fleming, 
OAH /Case No. 118750, Agency Case Number WQ/OS-er-04-071. 

We hereby petition for review by the Oregon Environmental Quality 
Commission. 

Sincerely, ' ~- -:f' p 1vn;/ 

t}~c~~cwj!i~tr Yv~Afi4 
Barbara Chapman Fleming Glenn Martin Fleming 



This healing decision has been copied to: Anne, 
field person & his/her mngr; Staff Folder; EQC; 
DA; Business Office; Hearing Decision Notebook; 
West Publishing; & Lexus Nexus. Let me know if 
anyone else needs a.copy. Deb . 
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) PROPOSED AND FINAL ORD~ IN THE MATTER OF: 

GLEN MARTIN FLEMING and 
BARBARA CHAPMAN FLEMING, 
Respondents, 

) 
) 
) OAR Case No. 118751 
) Agency Case Number WQ/OS-ER-04-072 

· ) Balcer County 

IDSTORYOF THE CASE 

On August 4, 2004, the Department of Environmental Quality (DEQ or Department) issued 
a Notice of Violation, Department Order and Assessment of Civil Penalty (Notice) to 
Respondents Glen Martin Fleming and Barbara Chapman Fleming. The Notice alleged that 
Respondents connected to or used an on-site sewage disposal system without first obtaining a 
Certificate of Satisfactory Completion, in violation of OAR 340-071-0175(6), 1 and that they 
failed to meet the requirements for satisfactory completion within 30 days after receiving a ' 
Correction Notice in violation of OAR 340-071-075(5).' The Notice sought assessment of a civil · 
penalty of $1,263 for the violation of OAR 340-071-0175( 6), and an order directing Respondents 
to make construction corrections to bring the on-site sewage disposal system int0 compliance with 
Oregon's laws and rules or decommission the system in accordance with OAR 340-071-0185. 

On August 18, 2004, Respondents requested a hearing. The hearing was consolidated with 
case no. 118750, involving a Notice of Violation and Assessment of Civil Penalty issued to John 
Richard (Dick) Fleming. The consolidated hearing was held on February 15, 2005, in Baker 
City, Oregon. Alison Greene Webster, from the Office of Administrative Hearings, presided as 
the Administrative Law Judge (ALJ). Respondents appeared in person and without counsel. 
Respondent Barbara Chapman Fleming, Jo Fleming and John Richard Fleming testified at the 
hearing on Respondents' behalf. Environmental Law Specialist Bryan Smith represented the 
Department. Witnesses for the Department were Diane E. Naglee and Robert Baggett, Natural 

· Resource Specialists for the Department. The record closed at the end of the February 15, 2005 
consolidated hearing. 

1 OAR 340-071-0175(6) provides as follows: "A-person may not connect to or use any system completed 
after January I, 1974, unless a Certificate of Satisfactory Completion has been issued for the installation 
or deemed issued by operation of law in accordance with this rule." 
2 OAR 340-071-075(5) provides: "The permittee must ensure satisfactory completion of a system 
installation within 30 days after written notification or posting of a Correction Notice in accordance with 
section 2 of this rule unless the agent agrees to a later time. 
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ISSUES 

(1) Whether Respondents connected to or 11.sed an on-site sewage disposal system on their 
property without first obtaining a Certificate of Satisfactory Completion for the installation of the 
system. OAR 340-071-0175(6). 

(2) Whether Respondents failed to meet the requirements for satisfactory completion of 
construction deficiencies in the on-site sewage disposal system on their property within 30 days 
after written notice or posting of an August 11, 2003 Correction Notice. OAR 340-071-0175(5). 

(3) Whether the civil penalty assessment calculated by th~ Department is appropriate. 

EVIDENTIARY RULINGS 

Department Exhibits Al through Al9 and Respondents' Exhibits Rl through R6 were admitted 
into the record. 

FINDINGS OF FACT 

(1) Respondents are the owners of property located at 45491 Keating Cutoff Road in 
Baker County, Oregon (the property). (Ex. Rl .) 

(2) Respondents purchased the property, consisting of 80 acres in rural Baker County, in 
1993. At the time of their purchase, Respondents hoped to build one or possibly two houses on 
the property. A series of zoning changes during the 1990s prevented Respondents from doing 
so. (Ex. Rl; test. of J. Fleming.) 

(3) Although Respondents owned the property, their daughter, Jo Fleming, eventually 
undertook a building project on the property. In 2000, after her application to build a single 
family dwelling on the property was denied, Ms .. Fleming was advised by the Baker County 
Planning Department that she could build a "shop" or agriculture structure without a building 
permit. She explained to the then-Planning Department Director that the structure she hoped to 
build would be more than a pole barn. She advised that she planned to use "2x6 construction," 
and had designed the structure to match her house plans, in the event she was later permitted to 
build a dwelling on the property. The Director told Ms. Fleming that a shop/agricultural building 
could contain office space and a bathroom, and that the Planning Department did not need to see 
her building plans. (Test. of J. Fleming.) 

(4) On September 15, 2000, Ms. Fleming applied for, and was issued, a "Farm Agricultural 
Building Exemption Certificate" for the properti (Ex. R4.) She was advised. by the Baker 
County Planning Department that she needed to obtain electrical and plumbing permits from the 
Building Department. (Test. of J. Fleming.) 

(5) Diane Naglee is a Natural Resource Specialistfor the Department. In November 
2000, she evalmi.ted the property to determine whether it was appropriate for an on-site sewage 
disposal system for a single family dwelling. In a November 9,. 2000 letter to Respondents, 
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Ms. Naglee reported that the portion of the property she evaluated was appropriate for a standard 
system with a maximum flow of 450 gallo~s per day. The letter warned: "Note: This is NOT a 
permit to construct an OSSD system. To apply for a permit, please submit the enclosed 
permit application with the accompanying attachments. DEQ cannot sign off on any 
Building Codes forms until a DEQ permit is issued." (Ex. AB, emphasis in original.) 

(6) On May 14, 2001, Ms. Fleming went to the City of Baker City Building Department 
and applied for a plumbing permit on the property. The permit, issued by Debbie DeShaw, 
authorized plumbing for a bathroom, water service and sanitary and storm sewer service. 
(Ex. RS.) Ms. Fleming talked with Ms. DeShaw about permitting requirements and building 
inspections for the structure she was building. She understood from that conversation that she 
did not need to have her sewage disposal system inspected by DEQ. (Test. of J. Fleming.) 

(7) In August 2002, Ms. DeShaw phoned DEQ and reported to Ms. Naglee that although 
Respondents.had received approval for an agricultural building on the property, she bdieved that 
they were building a residence instead. Ms. Naglee checked the DEQ's databast; and found that 
no permi(had been issued for an on-site sewage disposal system on the property. (Test. of 
Naglee; Ex. Al.) 

(8) · On September 11, 2002, DEQ's Pendleton Office received a complaint regarding the 
property from Cameron Lane of the Building Code Division in Salem. Mr. Lane reported that Jo 
Fleming was installing an on-site sewage disposal system without a permit, and that she was 
building a home on th!l property without a permit. The complaint was referred to Ms. Naglee. 
(Ex. A3; test. ofNaglee.) That same day, Ms. Naglee had another phone conversation with 
Ms. DeShaw, who advised that the City of Balcer City Building Department had also received 
word that Respondents were installing a septic system on the property without a perffiit. (Ex. A2.) 

(9) Ms. Naglee drove by the property·on September 12, 2002. She observed mounds of 
gravel near the structure, which appeared consistent with the size of drain rock. (TesL ofNaglee; 
Ex. A3.) 

(10) Respondents' son, John Richard (Dick) Fleniing, assisted with the installation of the 
sewage disposal system on the property. The system installed was a standard sewage disposal 
system with a maximum flow of 450 gallons per day, sufficient for a single family dwelling. At 
the time of the September 2002 installation, Mr. Fleming was employed by the City of Baker· 
City as the Public Works Director. He took two days off work to tun the excavation and layout 
and install the pipe for the system. Jo Fleming told Mr. Flemirig that she had all the necess[)ry 
permits and paperwork from the Building Department. (Test. ofR. Fleming; Test. of J. Fleming; 
Ex. All.) 

(11) By letter dated September 26, 2002, DEQ notified Respondents that it had received 
information tllat a house had been partially built and a septic system possibly installed on the 
property without permits. The letter warned that DEQ approval would be required for construction 
ofa septic system. (Ex. A4.) 
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(12) .rn response to the September 26, 2002 letter, Respondent Barbara Fleming wrote: 

"This building is an agricultural shop-office, All necessary permits were obtained from the 
County Planning Office and Building Department," (Ex. A5.) 

(13) On April 21, 2003; DEQ issued a Notice of Noncompliance (NON) to Respondents. 
The NON advised that Respondents were in violation of Oregon environmental law for installing 
an unapproved on-site sewage treatment and disposal system on their properly. The NON 
advised that to be in compliance with the law, Respondents must: (1) apply for and obtain a 
construction/installation permit to install an approved on-site sewage disposal system on the 
property; (2) construct the system in accordance with permit requirements and contact the DEQ 
for a pre-cover inspection of the construetion; and (3) obtain a Certificate of Satisfactory 
Completion (CSC) before connecting the structural plumbing to the system, (Ex. A7.) 

(14) In June 2003, Respondents applied for, and received, a construction/installation 
permit for the on-site sewage disposal system, (Test. ofNaglee; test. of J. Fleming; Ex, A9.) 

(15) On August 11, 2003, Ms. Naglee inspected the sewage disposal system at the property. 
She observed construction deficiencies, which' she identified in a Correction Notice posted to the 
property that day, Specifically, Ms, Naglee found as follows: (1) the system lacked the minimum 
six inches of fall for the effluent line between the tank and distribution box in violation of OAR 
340-071-0220(11 ); (2) the disposal (perforated) pipe was not level to within plus or minus one 
inch, in violation of OAR 340-071-0220(1 O); (3) there was not sufficient gravel around.the 
perforated piping aQ,d over the top of the pipe as required by OAR 340-071-0220(7); and (4) 
because the pipe was partially covered, she could not verify thatthe was at least four feet of solid 
pipe out of the distribution box before the start of the perforated pipe, (Ex. A6; test. ofNaglee.) 
The Correction Notice also stated: 

Under the provisions of the OREGON ADMINISTRATIVE 
RULES, all deficiencies listed above must be _corrected within 30 
days, and a CERTIFICATE OF SATISFACTORY 
COMPLETION must be issued prior to use of the system. When 
corrections have been completed, call for inspection. 

(16) Respondents did not correct the identified construction deficiencies within 30 days, 
In a letter dated September 27, 2003 and received by the Department on October 8, 2003, 
Ms, Fleming wrote: "I know that I am late withthis correction thing but I am still busy getting 
ready for winter." Ms. Fleming addressed the deficiencies and asserted that the sewage system 
was more than adequate to meet the building's needs. She also asked that the Department "leave 
well enough alone" and noted that because winter was approaching, it was not an appropriate 
time to uncover the piping to make corrections t\) the system. (Ex. A8,) · 

(17) On March 3, 2004, DEQ issued a second NON to Respondents. This NON identified 
four violations arising out of the installation of the on-site sewage disposal system on the 
property, including installing a system.that failed to meet the requirements for satisfactory 
completion within 30 days after written notice or posting of a Correction Notice and operating a 
newly installed system without first obtaining a CSC, (Ex. A9.) 
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(18) Robert Baggett is a Natural Resource Specialist 4 and SpeCial Variance Officer in the 
Department's On-Site Sewage Treatment and Disposal Program. On October 20, 2004, he met 
With Jo and Dick Fleming to evaluate the septic system on Respondents' property in light of the 
construction deficiencies listed in the August 1, 2003 Corrections Notice. Although Mr. Baggett 
was not able to physically inspect the system (because it had been covered following its 
installation), his findings were consistent with Ms. Naglee's determination that it did not comply 
withDEQ requirements. (Test. of Baggett.) 

(19) In a November 2, 2004Ji;:tter to Dick Fleming, Mr. Baggett outlined his concerns 
about the sewage system. He noted concerns about the grade of the septic tank effluent pipe, the 
grade of the disposal trenches and piping and the lack of drain media (rock) over the top of the 
distribution pipe. (Ex. Al5.) 

(20) The structure that Ms. Fleming, built on the property has two stories. According to 
the Baker County Assessors Office, it is more than 2600 square feet. (Ex. Al9.) There is a 
bathroom, an office with a kitchen area, a washer/dryer and a garage on the first floor. The 
downstairs office area is insulated, but the upstairs is not. The garage and upstairs are unfinished 
at this point. :(Ex. Al8; Ex. R6 and te,st. of J. Fleming.) 

. . 

(21) The U.S. Environmental Protection Agency's BEN computer model calculates the 
economic benefits gained from delaying and avoiding required environmental expenditures. · 
Using the BEN model to calculate Re.spondents' economic benefit in thfa case, DEQ determined 
that the costfor·adding more gravel to the system would.be approximately $150. By avoiding 
this cost, Respondents benefited by $263 under the US EPA BEN computer model. (Ex. Al 4.) 

CONCLUSIONS OF LAW 

(1) Respondents connected to or used an on-site sewage disposal system on their property 
without first obtaining a: Certificate of Satisfactory Co~pletion for the installat\on of the system 
in violation of OAR 340-071-0175(6). 

(2) Respondents failed to meet the requirements for satisfactory completion of 
construction deficiencies in the on-site sewage disposal system on their property within 30 days 
after written notice or posting of an August 11, 2003 Correction Notice in violation of OAR 340-
op-o 175(5). 

(3) The civil penalty assessment calculated by the Department is appropriate. 

OPINION 

"The burden of presenting evidence to support a fact or position in a contested case rests 
on the proponent of the fact or position." ORS 183.450(2). Here, the Department _has the 
burden of proving its allegations by a preponderance of the evidence. See Harris v. SAIF, 292 
Or 683, 690 (1982) (general rule regarding allocation of burden of proof is that the burden is on 
the proponent of the fact or position.); Cook v. Employment Div., 47 Or App 437 (1980) (in the 
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absence oflegislation adopting a different standard, the standard in administrative hearings is 
preponderance of the evidence). Proof by a preponderance of evidence means that the fact 
finder is persuaded that the facts asserted are more likely true than false. Riley Hill General 
Contractors v. Tandy Corp., 303 Or 390 (1989). In this case, the Department has the burden to 
prove the alleged viofations. ·After reviewing the record, I conclude that the Department has 
met its burden. 

Failure to Obtain a Certificate of Satisfactory Completion 

The Department alleges that from April 22, 2003, and through the present, Respondents 
connected to or used an on-site sewage disposal system without first obtaining a CSC, in 
violation of OAR 340-071-0175(6). As noted above, this rule prohibits persons frpm connecting 
to or using any system completed after January 1, 1974, unless a Certificate of Satisfactory 
Completion has been issued for the installation or deemed issued by operation of law. 

Respondents do not dispute that, by April 22, 2003, the on-site sewage system on their 
property was connected, and that they did not first obtain a CSC. The evidence also establishes 
this fact. Therefore, the Department has proven the violation. Respondents contend, however, 
that they should not be liable for the violation because it was Ms. Jo Fleming's project and 
Ms. Fleming did not know that she needed a DEQ permit to install the system or an inspection 
prior to using it. 

Although Ms. Fleming was the person responsible for the construction project, 
Respondents are' the owners ofthe·real'property that the sewage system serves: As the real 
property owners, Respondents are liable for the construction, repair and· operation of that system. 
OAR 340-071-0120(2).3 Therefore, notwithstanding Ms. Fleming's responsibility for the project, 
Respondents' remain liable for any violations that occurred as part of the construction, 
installation and use of the on-site sewage disposal system on their property. 

Moreover, Ms. Fleming's alleged ignorance of the DEQ's requirements does not relieve 
Respondents' ofliability for the violation of OAR 340-071-0175(6). Indeed, even if Ms .. Fleming 
believed when the system was installed in September 2002 that she did not need a permit for the 
installation, both she and Respondents knew, or should have known, by April 22, 2003 that they 

3 The rule ptovides, in pertinent part, as follows: 

(2) Each owner ofreal property is jointly and severally liable for: 

(a) Treating wastewater generated on that property in conformance with 
rules adopted by the commission; 
(b) Connecting all plumbing fixtures from which wastewater is or may 
be discharges to a sewerage facility or onsite system approved by the 
department or an agent; 
( c) Maintaining, repairing, and replacing the onsite system on that 
property as necessary to ensure proper operation of the system; and 
( d) Complying with all requirements for construction, installation, 
maintenance, replacement and repair of onsite systems required in this 
division and OAR chapter 340, division 073. 
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were required to obtain a CSC before using the system. The April 21, 2003 NON specifically set 
forth the actions required to bring the sewer system into compliance with DEQ's rules. It directed 
Respondents to: (1) apply for and obtain a construction/installation permit; (2) obtain a pre-cover 
inspection of the construction; and (3) obtain a CSC before connecting plumbing to the system. 
The NON further advised: "You must obtain a CSC and have all plumbing connected to a DEQ 
approved OS STD system by June 1, 2003." In addition, the August 11, 2003 Correction Notice 
stated that "a Certificate of Satisfactory Completion must be issued prior to use of the system." 
Consequently, neither Ms. Fleming nor Respondents can claim ignorance of the CSC requirement. 

Failure to Make Corrections Within 30 Days 

The Department also alleges that Respondents failed to meet the requirements for 
satisfactory completion within 3 0 days after written notification or posting of a Correction 
Notice, in violation of OAR 340-071-0175(5). This rule requires a petmittee to ensure 
satisfactory completion of a system installation within 30 days of the posting of a Correction 
Notice. Here, Respondents did not respond to the August 11, 2003 Correction Notice or make 
corrections to the system within the 30 day window. Indeed, Ms. Fleming acknowledged as 
much in her September 27, 2003 letter to DEQ. Thus, the Department has proven this second 
violation as well. 

Assessment of Civil Penalty 

The Director of the Department is authorized to assess civil penalties for any violations of 
the Department?-s rules or statutes. OAR 340-012"0042. The amount of.civil penalties.assessed 
is determined through use of a matrix and formula contained in OAR 340-012-0045. See OAR 
340-012-0042. 

In this case, the Department determined that Respondents were liable for $1,263 in civil 
penalties based on the violation of OAR 340-071-0175(6).4 The penalty was determined by 
calculating the base penalty (BP) and considering other factors, such as prior significant actions 
(P), past history (H), the number of occurrences (0), the cause of the violation (R), Respondent's 
level of cooperation (C), the economic benefit that Respondent gained by noncompliance with 
the Department's rules and statutes (EB), and the magnitude of the violation. The formula for 
determining civil penalties in this case is expressed as "BP+ [(0.1 x BP) x (P + H + 0 + R + C)] 
+EB." 

Pursuant to OAR 340-012-0060(2)(c), Respondents' violation of OAR 340-071-0175(6) 
is a Class II violation. The Department correctly determined that the magnitude of this violation 
was moderate, considering the potential for adverse impact on the enviromnent by using an 
unapproved sewage system. The BP for a moderate Class II on-site sewage disposal violation is 
$500. OAR 340-012-0042(3)(a)(B)(ii). Because Respondents had no prior significant actions, 
the Departinent appropriately assigned a value of 0 to the "P" and "H" factors. Because this 
violation existed for more than one day, the Department is authorized to assign a value of 2 to 
the "O" factor. 

4 The Department di!i not seek a penalty for Respondents' violation of OAR 340-071-0175(5). 
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As for the "R" factor, the Department assigned a value of 6 under OAR 340-012-
0045(l)(c)(D)(iii) because Respondents acted intentionally in connecting and continuing to use 
the on-site sewage disposal system without first obtaining a CSC. This value is appropriate 
under the circumstances, as Respondents were notified in writing cifthe CSC requirement in 
April 2003, August 2003 and March 2004. The Department also appropriately assigned a value 
of2 for the "C" factor, as Respondents have not taken reasonable efforts to correct the violation. 

Finally, the Department has established that, based on the US EPA BEN computer model, 
Respondents gained an economic benefit of $263 through noncompliance with the Department's 
rules. 

Using the civil penaltj formula, the Department calculated Respondents' penalty as 
follows: 

Penalty = $500 [BP] + [(0.1 x $500) x (0 + 0 + 2 + 6 + 2)] + $263 [EB] 
= $500 + (50 x 10) + $263 
= $500 + $500 + $263 
= $1,263 

Based on this record, the civil penalty assessment of $1,263 is warranted. 
c 

PROPOSED ORDER 

I propose that the Board issue the following order: 

(1) Respondents are subject to a civil penalty in the amount of $1,263 for connecting or 
using the on-site sewer system on their property without first obtaining a Certificate of 
Satisfactory Completion. · 

(2) Respondents are required to apply for a construction permit and, within 14 days of 
issuance of the permit, make the required construction corrections to the on-site sewage disposal 
system serving the property at 45491 Keating Cutoff Road in Baker Coupty, Oregon; or, 
alternatively, decommission the system on the property in accordance with OAR 340-071-0185. 

~ Alisoneltie~dffiiDiStfatiVeudge 
Office of Administrative Hearings 

ISSUANCE AND MAILING DATE: 
I . . 
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APPEAL RIGHTS 

If you are not satisfied with this decision, you have the right to have the decision reviewed by the 
Oregon Environmental Quality Commission. To have the decision reviewed, you must file a 
"Petition for Review" within 3 0 days of the date this order is served on you as provided in 
Oregon Administrative Rule (OAR) 340-011-0132(1) aud (2). The Petition for Review must be 
filed with: 

Environmental Quality Commission 
c/o Stephanie Hallock, Director, DEQ 
811 SW Sixth Avenue 
Portland, OR 97204. 

Within 30 days of filing the Petition for Review, you must also file exceptions .and a brief as in 
. / 

provided in OAR 340-011-0132(3). If the petition, exceptions and brief a,:e filed in a timely 
manner, the Commission will set the matter for oral argmnent and notify you of the time and 
place of the Commission's meeting. The requirements for filing a petition, exceptions and briefs 
are set out in OAR 340-011-0132 ... 

Unless you timely and appropriately file a Petition for Review as set forth above, this Proposed 
Order becomes the Final Order of the Environmental' Quality Commission 30 days from the date 
of service on you of this Proposed Order. If you wish to appeal the Final Order, you have 60 
days from the date the Proposed Order becomes the Final Order to file a petition for review with 
the Oregon Court of Appeals. See ORS 183.400,et. seq.' 
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.APPENDIX A 
LIST OF EXHIBITS CITED 

Phone Memo dated 8/i9/02 

Phone Memo dated 9/11/02 

Pollution Complaint dated 9/11/02 

Letter to Glenn and Barbara Fleming dated 9/26/02 

Response letter from Barbara Fleming dated 10/1/02. 

Correction Notice dated 8/11/03 

Notice of Non Compliance (Glerin and Barbara Fleming) dated 4/21/03 

Letter from Jo Fleming dated 9/27 /03 

Notice of Non Compliance (Glenn and Barbara Fleming) dated 3/3/04 

Letter from John Richard Fleming dated 3/19/04 

Site Evaluation Report dated 11/9/00 

Memorandum to File dated 6/23/04 · 

Letter to John Richard Fleming dated 1112/04 

Photos dated 2/28/03 

Site Information for Tax Year 2003 

Letter to ALJ from Barbara Chapman Fleming dated 1/20/0S 

Farm Agricultural Building Exemption Certificate dated 9/lS/00 

Plumbing Permit Application dated 5/14/01 

Improvement Cost Elements and Appraisal dated 2/lS/05 
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CERTIFICATE OF SERVICE 

I certify that on March_. _, 2005, I served the attached Proposed and Final Order by mailing 

certified and/or first class mail, in a sealed envelope, With first class postage prepaid, a copy 

thereof addressed as follows: 

GLEN MARTIN & BARBARA CHAPMAN FLEMING 
POBOX985 
BAKER CITY OR 97814 

BY FIRST CLASS MAIL AND CERTIFIED MAIL 
BY CERTIFIED MAIL RECEIPT# 7004 2890 0001 8956 0146 

BRYAN SMITH 
OREGONDEQ 
OFFICE OF COMPLIANCE AND ENFORCEMENT 
811 SW 6TH AVE 
PORTLAND OR 97204 

BY FIRST CLASS MAIL 

DEBORAH NESBIT 
OREGONDEQ . 
OFFICE OF COMPLIANCE AND ENFORCEMENT 
811 SW6THAVE 
PORTLAND OR 97204 

BY FIRST CLASS MAIL 

Ann·Redding, Administrative peci ist 
Office of Administrative Hearin 
Transportation Hearings Division 
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BEFORE THE OFFICE OF ADMINISTRATIVE HEARINGS 
STATE OF OREGON 

for the 
OREGON DEPARTMENT OF ENVIRONMENTAL QUALITY 

IN THE MATTER OF: 

DICK FLEMING 

) NOTICE OF HEARING 
) 
) 

Attachment K 

GLEN MARTIN FLEMING AND 
BARBARA CHAPMAN FLEMING 

) OAR Case No.: 118750 & 118751 
) Agency Case No.: WQ/OS-ER-04-071 & 

WQ/OS-ER-04-072 

A hearing has been set in.the above matter before the Office of Administrative Hearings. 

Hearing Date: February 15, 2005 Hearing Time: 

Location: -Baker City Parks Office 
1705 Main Street Suite 101 
Baker City OR 

9:00 a.m. 

Your case has been assigned to Administrative Law Judge Alison Greene Webster, an , 
employee of the Office of Administrative Hearings. The Office of Administrative Hearings is an 
impartial tribunal, and is independent of the agency proposing the action. 

The agency will not be represented by an assistant attorney general 

Unless otherwise notified, all correspondence, inquiries, exhibits and filings sho~ld be sent to: 

ALJ Alison Greene Webster 
Office of Administrative Hearings 
4900 SW Griffith Drive, Suite 100 
Beaverton OR 97005-4649 
FAX: (503) 644-5790 

OAR 137-003-0520 requires a copy of any correspondences, exhibits or other filings to be 
provided to all parties and the agency at the same time they are provided to the ALJ. 

A request for reset of the hearing must be submitted in writing prior to the hearing. A 
postponement request will only be granted on a showing of good cause and with the approval of 
the administrati_ve law judge. 

If you are hearing impaired, need a language interpreter or require another type of 
accommodation to participate in or attend the hearing, immediately notify the Office of 
Administrative Hearings at (503) 945-5547 or TDD at 1-800-735-1232 to make the 
appropriate arrangements. The Office of Administrative Hearings can arrange for an 
interpreter at the hearing. Interpreters must be certified or qualified in order to 
participate in a conteste.d case hearing and may not have a conflict of interest with the 
hearing participants. 
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You are required to notify the Office of Administrative Hearings at (503) 945-5547 immediately 
if you change your address or telephone number prior to a decision in this matter. 

Notice served on all non-agency parties by: 0 First Class Mail and Certified Mail 
Certified Mail Receipt #7002 2410 0001 7410 4935 - Dick Fleming 

#7002 2410 000174104447 - Glen & Barbara Fleming 

Notice served on Agency by first class mail or e-mail. 

MAILED this 5th day of January, 2005. Mailed by: __ -=L'-'u"'c_,_y-"9"'a""rc'-'ia,,_ __ _ 

This Notice has been provided to the following: 

DICK FLEMING 
PO BOX 477 
BAKERCITY OR 97814 

BRYAN SMITH 
DEPT OF ENVIRONMENTAL QUALITY 
811 SW SIXTH AVE 
PORTLAND OR 97204 

OAH CASE #118750 & 118751 

GLEN MARTIN FLEMING 
BARBARA CHAPMAN FLEMING 
POBOX985 
BAKERCITY OR 97814 
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DEPARTMENT OF ENVIRONMENTAL QUALITY HEARINGS 

IMPORTANT INFORMATION FOR PREP ARING FOR YOUR HEARING 

NOTICE OF CONTESTED CASE RIGHTS AND PROCEDURES 

Under ORS 183.413(2), you must be informed of the following: 

1. Law that applies. The hearing is a contested case and it will be conducted under ORS 
Chapter 183 and Oregon Administrative Rules of the Department of Environmental Quality, 
Chapters 137 and 340. 

2. Rights to an attorney. You may represent yqurself at the hearing, O! be represented by an 
attorney or an authorized representative, such as a partner, officer, or an employee. If you are a 
company, corporation, organization or association, you must be represented by an attorney or an 
authorized representativ'e. Prior to appearing on your behalf, an authorized representative must 
provide a written statement of authorization. If you choose to· represent yourself, but decide 
during the hearing that an attorney is necessary, you may request a recess. About half of the 
parties are not represented by an attorney. DEQ will be represented by an Assistant Attorney 
General or an Environmental Law Specialist. 

3. Administrative law judge. The person presiding at the hearing is known as the administrative 
law judge. The administrative law judge is an employee of the Office of Administrative Hearings 
under contract with the Environmental Quality Commission. The administrative law judge is not 
an employee, officer or representative of the agency. 

4. Appearance at hearing. If you withdraw your request for a hearing, notify either DEQ or the 
administrative law judge that you will not appear at the hearing, or fail to appear at the hearing, a 

. final default order will be issued. This order will be issued only upon a prima facie case based 
on DEQ's file. No hearing will be conducted. 

5. Address change or change ofrepresentative. It is your responsibility to notify DEQ and the 
administrative law judge of any change in your address or a withdrawal or change of your 
representative. 

6. Interpreters. If you have a disability or do not speak English, the administrative law judge 
will arrange for an interpreter. DEQ will pay for the interpreter if (1) you require the interpreter 
due to a disability or (2) you file with the administrative law judge a written statement under oath 
that you are unable to speak English and you are unable to obtain an interpreter yourself. You 
must provide notice of your need for an interpreter at least 14 days before the h.earing. 

7. Witnesses. All witnesses will be under oath or affirmation to tell the truth. All parties anq 
the administrative lawjudge will have the opportunity to ask questions of all witnesses. DEQ or 
the administrative law judge will issue subpoenas for witnesses on your behalf if you show that 
their testimony is relevant to the case and is reasonably needed to establish your position. You 
are not required to issue subpoenas for appearance of your own witnesses. If you are representvd 
by an attorney, your attorney may issue subpoenas. Payment of witness fees and mileage is your 

. responsibility. 
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8. Order of evidence. A hearing is similar to a court trial but less formal. The purpose of the 
hearing is to determine the facts andwhether DEQ's action is appropriate. In most cases, DEQ 
will offer its evidence first in support of its action. You will then have an opportunity to present 
evidence to oppose DEQ's evidence. Finally, DEQ and you will have an opportunity to rebut 
any evidence. 

9. Burden of presenting evidence. The party who proposes a fact or position has the burden of 
proving that fact or position. You sh9uld be prepared to present evidence at the hearing which 
will support your position. You may present physical, oral or written evidence, as well as your 
own testimony. 

10. Admissible evidence. Only relevant evidence of a type relied upon by reasonably prudent 
persons in the conduct of their serious affairs will be considered. Hearsay evidence is not 
automatically excluded. Rather, the fact that. it is hearsay generally affects how muchthe 
Commission will rely on it in reaching a decision. · 

There are four kinds of evidence: 

a. Knowledge ofDEQ and the administrative law judge. DEQ or the administrative law 
judge may take "official notice" of conclusions developed as a result of its lmowledge in 
its specialized field. This includes notice of general, technical or scientific facts. You 
will be informed should DEQ or the administrative law judge take "official notice" of any 
fact and you will be given an opportunity to contest any such facts. 

b. Testimony of witnesses. Testimony of witnesses, including you, who have lmowledge of 
facts may be received in evidence. 

c. Writings. Written documents including letters, maps, diagrams and other written 
materials may be received in evidence. 

d. Experiments, demonstrations and similar means used to prove a fact. The results of 
experiments and demonstrations maybe received in evidence if they are reliable. 

11. Objections to evidence. Objections to the consideration of evidence must be made at the 
time the evidence is offered. Objections are generally made on one of the following grounds: 

a. The evidence is unreliable; 

b. The evidence is irrelevant or immaterial and has no tendency to prove or disprove any 
issue involved in the case; 

c. The evidence is tmduly repetitious and duplicates evidence already received. 

12. Continuances. There are normally no continuances granted at the end of the hearing for you 
to present additional testimony or other evidence. Please make sure you have all your evidence 
ready for the hearing. However, if you can show that the record should remain open for 
additional evidence, the administrative law judge may grant you additional time to submit such 
evidence. 
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13. Record. A record will be made of the entire proceeding to preserve the testimony and other 
evidence for appeal. This will be done by tape recorder. This tape 'and any exhibits received in 
the record will be the whole record of the hearing and the only evidence considered by the 
administrative law judge. A copy of the tape is available upon payment of a minimal amount, as 
established by DEQ. A transcript of the record will not normally be prepared, unless there is an 
appeal to the Court of Appeals. 

14. Proposed and.Final Order. The administrative law judge has the authority to issue a 
proposed order based on the evidence at the hearing. The proposed order will become the final 
order of the Environmental Quality Commission if you do not petition the Commission for 
review within 30 days of service of the order. The date of service is the date the order.is mailed 
to you, not the date that you receive it. The Department must receive your petitiop seeking 
review within 30 days. See OAR 340-011-0132. 

15. Appeal. If you are not satisfied with the decision of the Commission, you have 60 days from 
the date of service of the order, to appeal this decision to the Court of Appeals. See ORS 
183:480 et seq. 

OAR CASE #118750 & 118751 
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P.O. Box 985 
Baker City OR 97814 

March 7, 2004 

Diane E. Naglee, RS 
Natural Resource Specialist 
Water Quality Program - Eastern Region 

Dear Diane, 
I am writing in response to your March 3, 2004 letter and packet concerning the 

4549fKeating Cutoff Road RE: ERP-04-028. Since it has been most of five months 
since Jo Fleming sent you her letter \Ve all felt ;/ou conci..rrred '.Vith her on the usefulness 
of her septic system. You did not remark on the substance of her letter. As she said, she 
read the 105 pages on the Oregon septic systems, and felt hers was adequate. She was 
told by the secretary (in 2000) of the Baker City Building Department that an ag shop 
building did not need a septic permit. Because of that, her helper wanted to cover the 
system before taking his little tractor back to Idaho, she let him do it. This helper had 
recently installed his own system in Idaho, so he knew how it should be done. The 
project had been engineered and overseen by 1be two engineers. The trench was done by 
a neighbor that has excavated for other local systems. This shop does not produce a lot of 
sewage. The ground is high and dry and should be able to handle the load. If we have to 
re-do, I suppose we can, but it should not really be necessary. My husband is11he final 
stages of Parkinson's disease. I have neither the time nor money for letter writing and 
bureaucratic decisions, as I am his full time caregiver. Jo paid $490.00 for the site 
evaluation. I paid a $670.00 fee. This is a lot of money for what the D.E.Q. describes as 
efficiently conducted minimum services 

Sincerely 

/Jc~J~(t/ e, ;f/_)~,,,7! 
Barbara C. Fleming 
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reg on 
Theodore R. Kulongoski, Governor 

August 4, 2004 

CERTIFIED MAIL 7002 3150 0004 8588 4258 

Glenn Martin Fleming and Barbara Chapman Fleming 
PO Box 985 
Baker City, OR 97814 

Attachment M 

Department of Environmental Quality 
811 SW Sixth Avenue 

Portland, OR 97204-1390 
503-229-5696 

TTY 503-229-6993 

Re: Notice of Violation, Department Order, and Assessment of Civil Penalty 
No. WQ/OS-ER-04-072 
Baker County 

Dear Mr. and Mrs. Fleming: 

On September 11, 2002, the Department of Environmental Quality (the Department) received a 
complaint that you had arranged for an on-site sewage disposal system to be installed at property you 
own, localed at 45491 Keating Cutoff Road in Baker County, Oregon (the Property}: I'he on-site 
sewage disposal system was connected to a building containing plumbing fixtures. The complaint 
alleged that you had the system installed without obtaining the required on-site sewage disposal 
permit. 

On September 26, 2002, Bob Marshall of the Department sent you a letter informing you that if you 
wish to connect to an existing septic system, or to construct a new one, the Department must approve 
the system. Mr. Marshall requested that you respond to the letter by October 3, 2002. You did not 
respond to the letter. 

On April 21, 2003, Diane Naglee sent you a Notice of Noncompliance (NON) informing you that the 
Department received documentation confirming that plumbing was installed at the property. The 
NON also informed you that the Department has no record that you obtained the required permit 
before having the system installed. The NON informed you that you must apply for and obtain a 
permit, and then have the Department approve the system, by issuing a Certificate of Satisfactory 
Completion (CSC), before you could connect the structural plumbing to the system. The NON also 
informed you that failure to connect plumbing fixtures to a Department-approved on-site sewage 
disposal system is a Class II violation of Oregon's environmental law. 

On June 11, 2003, you obtained a permit, and on August 11, 2003, Ms. Naglee inspected the on-site 
sewage disposal system at the Property. Ms. Naglee observed construction deficiencies such as lack 
of fall between the septic and the drainfield, unlevel piping in the trenches, and inadequate gravel in 
the trenches of the system. These deficiencies may result in sewage backing up into the dwelling on 
the Property, or the discharge of sewage to the ground surface of the Property. 

Ms. Naglee drafted a Correction Notice and provided a copy of the Correction Notice to your 
daughter, Jo Fleming, at the Property. The Correction Notice stated that you must complete system 

I 
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corrections within thirty (30) days, and that a CSC must be issued by the Department prior to your 
usage of the system. You did not make the corrections or request another inspection within thirty 
days. 

On October 8, 2003, the Department received a letter from Jo Fleming. The letter dispnted Ms. 
Naglee's findings in the Correction Notice. The letter did not state that the corrections had been 
made, and_ did not request another inspection. Because you did not request an inspection, the 
Department was unable to inspect your system and determine whether or not a CSC should be 
issued. However, you continued to operate your on-site sewage disposal system without a CSC, and 
this is a violation of Oregon's environmental laws. 

On March 3, 2004, Ms. Naglee sent you a NON informing you that because you failed to make the 
corrections to your on-site sewage disposal system, and you continued to operate the system without 
first obtaining a CSC, you were being referred to the Department's Office of Compliance and 
Enforcement for formal enforcement action. 

The enclosed Notice and Order assesses a civil penalty of$1,263, jointly and severally, against both 
of you for operating an on-site sewage disposal system without first obtaining a Certificate of 
Satisfactory Completion. The penalty is determined by using the procedures set forth in OAR 340-
012-0045. The Department's findings and civil penalty determination are attached to the Notice and 
Order as Exhibit No. 1. 

In addition to the civil penalty assessment, Section V of the enclosed Order requires you to within 
fourteen (14) days ofreceipt of the Order either: 

1) apply for and obtain a renewed Construction Permit, make the required construction 
corrections to the on-site sewage disposal system serving the Property, and request the 
required inspection from the Department; or 

2) decommission the on-site sewage disposal system on the Property in accordance with 
OAR 340-071-0185. 

The steps you must follow to request a review of the Department's allegations and determinations in 
this matter are set forth in Section VI of the enclosed Notice and Order. If you wish to have a 
hearing on this matter, you must specifically request a hearing in writing. Attached to the hearing 
request must be your Answer in which you admit or deny each of the facts alleged in Sections II and 
ill of the Notice and Order. In your Answer, you should also allege all affirmative claims or 
defenses and provide reasons why they apply in this matter. You will not be allowed to raise these 
issues at a later time, unless you can later show good cause for your failure. The applicable rules are 
enclosed for your review. You need to follow the rules to ensure that you do not lose your 
opportunity to dispute the Department's findings (see OAR 340-011-0107 and OAR 137-003-0528). 
If the Department does not receive your request for a hearing and Answer within 20 calendar days 
from the date you received the Notice and Order, a Default Order will be entered against you and the 
civil penalty will become due at that time. You can fax your request for hearing and Answer to the 
Department at (503) 229-6762. 
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If you wish to discuss this matter, or if you believe there are mitigating factors which the Department 
might not have considered in assessing the civil penalty, you may request an informal discussion by 
attaching your request to your appeal. Your request to discuss this matter with the Department will 
not waive your right to a contested case hearing. 

I look forward to your cooperation in complying with Oregon environmental law in the future. 
However, if any additional violations occur, you may be assessed additional civil penalties. Copies 
of referenced rules are enclosed. 

If you have any questions about this action, please contact Bryan Smith with the Department's Office 
of Compliance and Enforcement in Portland at 503-229-5692 or toll-free at 1-800-452-4011, 
extension 5692. 

Sincerely, 

-
.~ r/Jtflltff-./L 

Stephanie Hallock 
Director 

Enclosures 

cc: Diane Naglee, Eastern Region, Baker City Office; DEQ 
Joni Hammond, Eastern Region, Pendleton Office, DEQ 
Baker County Planning Department, 1995 Third Street, Baker City, OR 97814 
Baker County Building Department 
Oregon Department of Justice 
Environmental Quality Commission 
Baker County District Attorney 
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BEFORE THE ENVIRONMENTAL QUALITY COMMISSION 

OF THE STATE OF OREGON 

3 IN THE MATTER OF: ) 
) 
) 
) 
) 
) 
) 

NOTICE OF VIOLATION, 
DEPARTMENT ORDER, 
AND ASSESSMENT OF 
CNIL PENALTY 

GLENN MARTIN FLEMING AND BARBARA 
4 CHAPMAN FLEMING, 

5 

6 Respondents. 

7 

8 I. AUTHORITY 

No. WQ/OS-ER-04-072 

BAKER COUNTY 

9 This Notice of Violation, Department Order, and Assessment of Civil Penalty (Notice 

10 and Order) is issued jointly and severally to Respondents, Glenn Martin Fleming and Barbara 

11 Chapman Fleming, by the Department of Environmental Quality (Department) pursuant to 

12 Oregon Revised Statutes (ORS) 468.126 through 468.140, ORS Chapter 183; and Oregon 

13 Administrative Rules (OAR) Chapter 340, Divisions 11 and 12. 

14 II. FINDINGS OF FACT 

15 1. Respondents own property located at 45491 Keating Cutoff Road in Baker 

16 County, Oregon (the Property). 

17 

18 

2. 

3. 

Respondents operate an on-site sewage disposal system at the Property. 

On September 11, 2002, the Department of Environmental Quality (the 

19 Department) received a complaint that Respondents arranged for an on-site sewage disposal 

20 system to be installed at the Property without obtaining the required on-site sewage disposal 

21 permit. 

22 4. On September 26, 2002, Bob Marshall of the Department sent Respondents a letter 

23 informing them that the Department must approve their on-site sewage disposal system before 

24 they connect plumbing to it. 

25 5. On April 21, 2003, Diane Naglee of the Department sent Respondents a Notice of 

26 Noncompliance (NON) informing Respondents that they must apply for and obtain a permit 

27 before installing an on-site sewage disposal system at the Property. The NON also informed 

Page I -NOTICE OF VIOLATION, DEPARTMENT ORDER, AND ASSESSMENT OF CIVIL PENALTY 
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1 Respondents that they must have the Department approve the system through obtaining a 

2 Certificate of Satisfactory Completion (CSC), before connecting the structural plumbing to the 

3 system. 

4 6. On or about April 22, 2003, Respondent Barbara Chapman Fleming informed Ms. 

5 Naglee that Dick Fleming, who is not licensed to install on-site sewage disposal systems, had 

6 already installed an on-site sewage disposal system at the Property. 

7 7. On or about August 11, 2003, Ms. Naglee inspected the system at the property. 

8 Ms. Naglee observed construction deficiencies in the system and drafted a Correction Notice. 

9 Ms. Naglee gave a copy of the Correction Notice to Jo Fleming, Respondents' daughter, at the 

10 Property. 

11 8. Respondents did not make the corrections to their on-site sewage disposal system 

12 within thirty (30) days of the August 11, 2003 Correction Notice. 

13 9. On or about October 8, 2003, the Department received a letter from Jo Fleming. 

14 The letter disputed Ms. Naglee's findings in the Correction Notice. The letter did not state that 

15 the corrections had been made, and did not request another inspection. 

16 10. On or about March 3, 2004, Ms. Naglee sent Respondents a NON informing 

17 Respondents that because they had not made the required corrections, and because they operated 

18 their on-site sewage disposal system without first obtaining a CSC for that system, they were 

19 being referred to the Department's Office of Compliance and Enforcement with a 

20 recommendation to proceed with a formal enforcement action. 

21 11. Respondents have not made the corrections to their on-site sewage disposal 

22 system, and Respondents have not obtained a CSC for their system. 

23 III. VIOLATIONS 

24 I. On or about April 22, 2003, and through the present, Respondents connected to or 

25 used an on-site sewage disposal system without first obtaining a CSC, in violation of OAR 340-

26 071-0175(6). Specifically, Respondents connected to or used an on-site sewage disposal system 

27 at property they own, located at 45491 Keating Cutoff Road in Baker County, Oregon (the 
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1 Property) without first obtaining a CSC, and Respondents still have not obtained a CSC. 

2 According to OAR 340-012-0060(2)(c), this is a Class II violation. 

3 2. On or about September 11, 2003, Respondents failed to meet requirements for 

4 satisfactory completion within thirty (30) days after written notification or posting of a 

5 Correction Notice, in violation o(OAR 340-071-0175(5). Specifically, Respondents failed to 

6 meet requirements for satisfactory completion of construction deficiencies in their on-site 

7 sewage disposal system within thirty (30) days after written notification or posting of a 

8 Correction Notice on August 11, 2003, at the Property. According to OAR 340-012-0060(2)(h), 

9 this is a Class II violation. 

10 IV. ASSESSMENT OF CIVIL PENALTY 

11 The Director imposes a civil penalty of $1,263 for the Violation cited in Section III, 

12 paragraph 1. The findings and determination of Respondents' civil penalty pursuant to OAR 

13 340-012-0045 are attached and incorporated as Exhibit No 1. 

14 V. DEPARTMENTORDER 

15 Based upon the foregoing FINDINGS AND VIOLATIONS, Respondents are 

16 hereby ORDERED TO: 

17 1. Immediately initiate actions necessary to correct all of the above-cited violations 

18 and come into full compliance with Oregon's laws and rules. 

19 2. 

20 actions: 

21 

22 

23 

24 

25 

Within fourteen (14) days ofreceipt of this Order, take one of the following 

A. apply for a Construction Permit by submitting a completed application to 

the Department's Pendleton Office, and within fourteen (14) days of 

issuance of the Permit, make the required construction corrections to the 

on-site sewage disposal system serving the Property; or 

B. decommission the on-site sewage disposal system on the Property in 

26 accordance with OAR 340-071-0185. 

27 I/Ill 
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1 VI. OPPORTUNITY FOR CONTESTED CASE HEARING 

2 Respondents have the right to have a contested case hearing before the Environmental 

3 Quality Commission (Commission) or its hearings officer regarding the matters contained in this 

4 Notice, provided Respondents file a written request fpr a hearing and an Answer within twenty 

5 (20) calendar days from the date of service ofthis Notice. If Respondents fail to file either a 

6 timely request for a hearing, a late filing will not be allowed unless the reason for the late filing 

7 was beyond Respondents' reasonable control. If Respondents fail to file a timely Answer, the 

8 late filing will not be allowed unless Respondents can show good cause for the late filing. (See 

9 OAR 340-011-0107 and OAR 137-003-0528) 

10 The request for a hearing must either specifically request a hearing or state that 

11 Respondents wish to appeal this Notice. In the written Answer, Respondents shall admit or deny 

12 each allegation of fact contained in this Notice, and shall specifically state all affirmative claims 

13 or defenses to the assessment of the civil penalty that Respondents may have and the reasoning 

14 in support of any claims or defenses. The contested case hearing will be limited to those issues 

15 raised in this Notice and Order and in the Answer. Unless Respondents are able to show good 

16 cause: 

17 

18 

1. 

2. 

Factual matters not disputed in a timely manner shall be presumed to be admitted; 

Failure to timely raise a claim or defense will waive the ability to raise that claim 

19 or defense at a later time; 

20 3. New matters alleged in the Answer will be presumed to be denied by the 

21 Department unless admitted in subsequent pleading or stipulation by the Department or 

22 Commission. 

23 Send the request for hearing and Answer to: Deborah Nesbit, Oregon Department of 

24 Environmental Quality, 811 S.W. 6th Avenue, Portland, Oregon 97204 or via fax at (503) 

25 229-6762. Following the Department's receipt of a request for hearing and an Answer, 

26 Respondents will be notified of the date, time and place of the hearing. 

27 /Ill! 
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1 If Respondents fail to file a timely request for hearing and Answer, the Notice and Order 

2 shall become a final and enforceable Order of the Environmental Quality Commission by 

3 operation of law without any further action or proceeding. If the Order becomes final by 

4 operation oflaw, the right to judicial review, if any, is outlined within ORS 183.480. 

5 Failure to file a timely request for hearing and Answer may result in the entry of a 

6 Default Order for the relief sought in this Notice and Order. 

7 Failure to file a timely request for hearing or an Answer may result in the entry of a 

8 Default Order for the relief sought in this Notice and Order. 

9 Failure to appear at a scheduled hearing may result in an entry of a Default Order. 

10 The Department's case file at the time this Notice and Order was issued may serve as the 

11 record for purposes of entering a Default Order. 

12 VII. OPPORTUNITY FOR INFORMAL DISCUSSION 

13 In addition to filing a request for a contested case hearing, Respondents may also request an 

14 informal discussion with the Department by attaching a written request to the hearing request and 

15 Answer. 

16 VIII. PAYMENTOFCNILPENALTY 

17 The civil penalty is due and payable ten (10) days after an Order imposing the civil penalty 

18 becomes final by operation of law or on appeal. Respondents may pay the penalty before that time. 

19 Respondents' check or money order in the amount of $1,263 should be made payable to "State 

20 Treasurer, State of Oregon" and sent to the Business Office, Department of Environmental 

21 Quality, 811 S.W. Sixth Avenue, Portland, Oregon 97204. 

22 

23 i-1-/- ot.( 
Date 

24 

25 

26 

27 
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EXHIBITl 

FINDINGS AND DETERMINATION OF RESPONDENT'S CNIL PENALTY 
PURSUANT TO OREGON ADMINISTRATNE RULE (OAR) 340-012-0045 

VIOLATION 1: Connecting to or using an on-site sewage disposal system without first obtaining a 
Certificate of Satisfactory Completion, in violation of OAR 340-071-017 5( 6). 

CLASSIFICATION: This is a Class II violation pursuant to OAR 340-012-0060(2)(c ). 

MAGNITUDE: The magnitude of the violation is moderate pursuant to OAR 340-012-0045(1)(a)(B), as 
there is no selected magnitude for this violation and there is insufficient information to 
support a finding of major or minor. 

CNIL PENALTY FORMULA: The formula for determining the amonnt of penalty of each violation is: 
BP+ [(0.1 x BP) x (P + H + 0 + R + C)] +EB 

"BP" is the base penalty, which is $500 for a Class II, moderate magnitude violation in the matrix listed 
in OAR 340-012-0042(1)(a)(A) and applicable pursuant to OAR 340-012-0042(3)(b)(A). 

"P" is Respondents' prior significant actions and receives a value of 0, as Respondents have no prior 
significant actions as defined in OAR 340-012-0030(14). 

"H" is the past history of Respondents in taking all feasible steps or procedures necessary to correct any 
prior significant actions and receives a value of 0, as Respondents have no prior significant actions. 

"0" is whether or not the violation was repeated or continuous and receives a value of 2, according to OAR 
340-012-0045(1 )( c)(C)(ii), because the violation existed for more than one day. 

"R" is the cause of the violation and receives a value of 6, according to OAR 340-012-0045(1)(c)(D)(iii), 
because the violation resulted from the Respondents' intentional conduct. Respondents acted with a 
conscious objective to cause the result of their conduct because the Department informed Respondents 
in writing on September 26, 2002, April 21, 2003, August 11, 2003, and March 3, 2004, that 
connecting to or using an on-site sewage disposal system without first obtaining a Certificate of 
Satisfactory Completion (CSC) is a violation, yet Respondents continued to remain connected to 
their system and did not obtain a CSC. 

"C" is Respondents' cooperativeness in correcting the violation and receives a value of2 according to OAR 
340-012-0045(1 )( e )(iii), because the Respondents were uncooperative and did not take reasonable 
efforts to correct the violation or minimize the effects of the violation. Respondents were notified in 
writing on September 26, 2002, April 21, 2003, August 11, 2003, and March 3, 2004, that they must 
correct the violation, yet Respondents have failed to take any action to correct the violation. 

"EB" is the approximate dollar sum of the economic benefit pursuant to OAR 340-012-0045(1 )( c)(F) that 
the Respondents gained through noncompliance and receives a value of $263 which represents the 
amount Respondents saved by operating their on-site sewage disposal system without taking the 
necessary steps to satisfactorily complete the construction of their on-site sewage disposal system and 
obtain a CSC. The economic benefit is calculated by the US EPA BEN computer model, pursuant to 
OAR 340-012-0045(l)(c). 

GLENN MARTIN FLEMING AND BARBARA CHAPMAN FLEMING 
CASE NO. (WQ/OS-ER-04-072) 
Page I 



PENALTY CALCULATION: 

Penalty= BP + [(0.1 x BP) x (P + H + 0 + R + C)] +EB 
= $500 + [(0.1 x $500) x (0 + 0 + 2 + 6 + 2)] + $263 
= $500 + ($50 x 10) + $263 
= $500 + $500 + $263 
= $1,263 

GLENN MARTIN FLEMING AND BARBARA CHAPMAN FLEMING 
CASE NO. (WQ/OS-ER-04-072) 
Page I 
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Phone Memo 

Department of Environmental Quality 
Eastern Region - Baker City Office 

Project: , 
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Ca 11 To I fffii=i}) --"(c1_3?~J-:..n.b.,__\='L"-==--------=--------~--
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Address: ~ Phone: 
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/ 
State of Oregon · · 
Department of Environmental Qua\ •. , 
700 SE Emigrant, Suite 330 

Complaint Nu/ 'r: ERP-200 ;Z_, - 0 .:Z,P() 
\ Year Number 

Pendleton, OR 97801 
(541) 276-4063 

ReceivedBy:~~~ 
POLLUTION COMPLAINT 

' ' ' ' 

----------~-------------------~------ continued 0 
REFERRAL 

Refetred to __ LJ._,_~1 a""-Nu?""'-~J}'\c.>· --<'{-1-'<(J';'+-{UO"->'!L-~· ~-----~---------------
Responsible Program OAQIAB DAQIAC DAQID OAQIFB OAQIMISC OAQIOB OAQN OAQNR ONA 

0WMCIE 0WMCIHW 0WMCIRC 

OWQID OWQII OWQIM 

OWMCISP OWMCISW 

OWQIMISCVWQIO 

DEQ Program Contact--------------

OWMCIT 

OWQ/01 OWQISW 

. Name cZ'_)'Lt4u.,~d:W;?}?,µUtxL~0.~~~'..Q~cf.~(!J;'_A'_/,~;si;;~~Jconfidential? 0 
Anonymous? 0 Address...,.~~--"'.d!.':eJ.""f,_J~'{];J,'.Z..<.L.~~:;,.::~:___--c __ , 

City__,,='-""'~=""----'--------- State OK._,. Zip Code _____ _ 

Home Phone Work Phon62:23'-JZ2' -/o43"1 Ext ___ _ 
c I{( <;;; D '3 - S'D'6 - Sb, '13 

POTENTIAL RESPONSIBLE PARTY Same as Source? D Confirmed as Responsible P'arty? 0 
Name ------------------ Phone ___ --~--- Ext ___ _ 

Address -----------~---------

City State 
----------------~-

_____ Zip Code ____ _ 

COMPLAINT ACTION 

Foilow-upAction S 1T! u<Sn;= °'/1-z./6?: (kb/( +,,,a.cu~:; S1TI :'f}o~~u.lu±~~ 
-m 'o<.-~s &f'Csm1&( bai:IG::>t~ cir.--s,=""'-LL>1tl-I Sns o£c:i,,.,,,,_..=b__ 
PJ?!? ,'SS '4 '-/ { "2-1 . >ec ottached D 

Complainant Contacted? Y!)fl N 0 Complainant Contact Date. q/r t/ ID"-
Site Visit'/ ~ NO Site Visit Date 

9 /0.-/,Q_ L_ r.-·- Site Inspector D 
Resolution Date --~---· 

NON Issue Date-------·- __ _ 

Enf Referral Date __ _ 

Staff Hours ---~-· 

NON Number ___ .. _ ....... _. ___ _ 

Pernllt No. ----------------------· Facility/Site ID--·-·--

~· 

fl Tt' f.\c, b:J-rn 'lJ'YTAr 
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Dregon 
John A. Kltzhabcr, M:D., .Governor 

Glenn & Barbara Fleming 

Department of Environnwntal Quality 
Eastern Region 

700 SE Emigrant 
Suite 330 

P<;!Ildleton, OR 97801 
(541) 276-4063 Voice/TIY 

FAX (541) 278-D163 

September 26, 2002 

N~9~ cop 
Baker City, OR 97814 y 

Re: DEQ Requirements 
T09S -R42 -$-19: TLI000 
Baker County I 1 3 '-1-00 

Dear Mr. & Mrs. Fleming: 

Recently, this Department received information indicating you have further developed the 
above described property. Specifically, we understand that a house has been partiall:y built and 
a septic system possibly installed without permits. 

If you plan to connect to an existing septic system or construct a new one, DEQ approval is 
needed prior to doing so. Our records indicate there has been no application received or 
permit issued for sewage disposal at the above property. The Department requests you 
respond to this letter by October 03, 2002 

Please call DEQ at (541)276-4063 to discuss the appropriate application procedure. The 
Pendleton toll free number is 1-800-304-3513. 

Sincerely, 

<P//~· 
Robert "Bob" Marshall Jr. 
Administrative Specialist 
Eastern Region Pendleton 

cc: Baker County Building Department, ro Box 650, Baker City, OR 97814 
Oregon State Building Codes Department, 700 SE Emigrant, Pendleton, OR 97801 

DEQ/ER-101 
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regon 
John A. Kitzhaber, M.D., Governor 

Glenn & Barbara Fleming 
PO Box 985 
Baker City, OR 97814 

Dear Mr. & Mrs. Fleming: 

Department of Environmt;>ntal Quality 
Eastern Region 

700 SE Emigrant 
Suite 330 

Pendleton, OR 97801 
(541) 276-4063 Voice/TTY 

FAX (541) 278-0168 

September 26, 2002 
mJ~,CG@o1v;~rm 

J(, T 0 f 2002 L0J 
l"l-.- Otare o/ 0 · 
--:..,..L Of f:O\ff IJJJ,Ju1 r 

E'a;ffem R~~nt~J OuA/// 
, _n • Pljndfe!of) Y 

Re: DEQ Requirements 
'b 'R19S -R42 -SJ9: TL-tOO(l~ti 

Baker County \ '1 ::; '\ t 

Recently, this Department received information indicating you have further developed the 
above described property. Specifically .. we understand that a house has been partially built and 
a septic system possibly installed without permits. 

If you plan to connect to an existing septic system or construct a new one, DEQ approval is 
needed prior to doing so. Our tecords indicate there has been no application received or 
permit issued for sewage dispo~alat the above property. The Department requests you 
respond to this letter by October 03, 2002 ( .s' ~) . 

Please call DEQ at (541) 276-4063 to discuss the appropriate application procedure. The 
Pendleton toll free number is 1-800-304-3513. 

cc: 

Sincerely, 

<Y3/7~ 
Robert "Bob" Marshall Jr. 
Administrative Specialist 
Eastern Region Pendleton 

Baker County Building Department, PO Box 650, Baker City, OR 97814 

copy 

Oregon State Building Co_des Department, 700 SE Emigrant, Pendleton, OR 97801 

_ ·:IL~~~ ~~-r, 
d~~/1,~ /UJ,V-~~de- ~ 
;a~~ '~/f'_,_ ~ '~ . 

~vl/~1~1 -C7 ~ . . ~.~a AJT1\LN1V\1-!1@H 

~ 11~ 



An Inspection of this On-Site Sewage System has identified the following deficie.ncies: fr :z;7_[>11 r) _ _ _ o"R r:z_,s1.fi>-D7 o L 

~/),,__ IS C\GT O.m1(i1~ of:: b ,-""~A crE Ff\:1--L · 
~11'\L.> ,~..,,, 

u)~ D lacL-J ~~'~Ir-'\ 
q,>-&vt--r · 0 . PY 

Under the prstisions of the OREGON ADMINISTRATIVE RUkES, all deficiencies listed ab. _ 
corrected w1th1n 30 days, and a CERTIFICATE OF SATISFACTORY COMPLETION must be issued prior to 
use of this system. When corrections have been completed, call for inspection. 

PERMIT NO.QI - bb q_ qi 1/ 3406 
Township Range Section Tax Lot I Acct. No. 

~ '? L ''V'>"S \:... S "\..G,(>, '("'- '-' ~ Cl.S - 6 IVl o;- '\=:' L-~ (_,w I t. It.- cxn-i 1"'-">) 
INSPECTION:, w w,.,,._., 'Kfl-dy +'e>< ~tvc~~\DN . 

TIME 3:QD 
DATE A-v-

"~DO NOT REMOVE THIS NOTICE FROM SITE 
. ~ · ....,--r-~ r. • hv1,''i_.f\\ lJ___.r 

"-y./0-XL31510/81 L\t1_,l .... C-/f-{l' ' A' . .~ ~ ~ 



•Oregon 
• Theodore R Kwongoski, Governor 

Department of Environmental Quality 
Eastern Region 

700 SE Emigrant 

DEQIER-101 

April 2 I, 2003 
Suite 330 

Glenn & Barbara Fleming 
P.O. Box 985 
Baker City, OR 97814 

C 0. p y Pendleton, OR 97801 
· (541) 276-4063 Voice/TTY 

FAX (541) 278-0168 

RE: ERP-03-024 I I '31../ DD 
T09S - R42E -Sec. _0: Tax Lot I 000 
45491 Keating Cutoff Road 
Baker CountY 

NOTICE OF NON COMPLIANCE ERP-03-024 

Dear Mr. and Mrs. Fleming: 

Our Department has recently received documentation confinning that plumbing has been 
installed ina structure located at the above referenced property. As of this date, our 

· Department has no record that an approved On-Site Sewage Disposal and Treatment 
(OSSTD) system has been installed on the property to receive sewage from the structure. 
This lack of an approved OSSTD system is a violation of Oregon Admillistrative Rule 
(OAR) 340-07!-0120(2)b; the preceding referenced rule is encfosed . 

. In accordance with Oregon Administrative Rule (OAR) 340-071-0120(2)b, each and 
every owner of real property is jointly and severally responsible for connecting all 
plumbing fixtures on that pr~perty, from which se'?-fage is or may be discharged, to a 
sewerage facility or on-site sewage disposal system approved by the Oregon Department 
ofEnvironmental Quality (the Department). OAR 340-071-0100(133) defines sewage as 
water-earned human and animal wastes, including kitchen, bath, and laundry wastes from 
residences, buildings, indtistrial establishments, or _other places. 

COMPLIANCE SCHEDULE 

To resolve this violation you.must dispose of your sewage in a manner approved· by the 
Oregon Department of Environmental Quality. The following action is required to 
eliminate the violation: · 

1. Apply for and obtain a Construction!Jnsta/lation Permit to install an 
approved on-site sewage treatment and disposal system. Upon DEQ 
approval of your application, a construction permit will be issued. If you· 
wish to install a system in an area other than the area approved by DEO 
(via Site Evaluation) on October 18, 2000, you must apply for and obtain a 
new site evaluation approval prior to application for a Construction/ 
Installation Permit. You must submit a complete, approvable application 
for a Conslruction!Jnstaliation Permit or Site Evaluation by May 5, 2003. 

' Nttf\CA:-.\ ff\'i,(\f K 
a /\1 



Glenn & Barbara Fleming - NON #ERP-03-024 
April 21, 2003 
Page 2 of2 · copy 

2. Construct the OSSTD system in accordance with pemiit requirements. 
Prior to system backfill, contact our Department for a pre-cover inspection 
of the construction. Note that construction of the system shall be 
performed by the property owner or an Oregon DEQ licensed sewage 

·disposal service (OAR 340-071-0160)7. 

3. · Upon receipt of a Certificate of Satisfactory Completion (CSC) by our 
Department for construction of the OSSTD system, Gonnect all structural · 
plumbing to the system. You must obtain a CSC and have all plumbing 

·connected to a DEQ approved OSSTD system by June 1, 2003. 

This is a Class II violation and is considered to be a significant violation of Oregon 
environmental law. Should you fail to correct the violation in accordance with the 
schedule set forth abov_e, we will refer your file to the Department's Enforcement Section 
with a recommendation to proceed with a formal enforcement action which ni.ay result in 
a civil penalty assessment. Civil penalties can be assessed for each day of violation. 

Your cooperation in resolving this matter is appreciated. If you have any questions 
concerning this matter, please call the DEQ Pendleton office at 541-276-4063. You may 
also contact me directly at 541-523-9097. 

Sincerely, 

Diane E. Naglee, R.S. 
Natural Resource Specialist 
Water Quality Program - Eastern Region 

cc: Joni Hammond - DEQ Eastern Region Administrator 
Anne Price - DEQ Enforcement Section 
Baker County Building Department 
Baker County Planning Department 

enc: Construction/Installation Permit Application Guide 
OAR 340"0120(2} 
OAR 340-71-0133 

. OAR 340-71-0160(7) 
Fee Schedule 

'2.
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regon 
Theodore R Kulongosk.i~ Governor 

Department of Environmental Quality 
Eastern Region 

700 SE Emigrant 

Glenn and Barbara Fleming 
P.O. Box985 
Baker City, OR 97814 

Dear Mr. and Mrs. Fleming: 

March 3, 2004 Suite 330 
Pendleton, OR 97801 

(541) 276-4063 Voice(ITY 
FAX (541) 278-0168 

RE: ERP-04-028 
T08S-R42E-Sec. 17: Tax Lot 3400 
45491 Keating Cutoff Road 
Baker County 

NOTICE OF NON COMPLiANCE ERP-04-028 

. On April 21, 2003 OUr Department sent you a Notice ofNoncompliance (NON) for failing to connect 
·plumbing fixtures from the structure located at the above referenced property to an approved Departnient of 
·Environmental Quality (DEQ) on-site sewage disposal (OSSD) systeni. . A separate letter.also sent to you 
on April 21, 2003 described additional requirements for obtaining approval to use an OSSD system if an 
OSSD system was installed without a permit. Information submitted by you and Jo Fleming confirmed· 
that an OSSD system bad been installed without a permit. A construction permit application was 
eventually submitted to our Department, and permit #01-66998 was issued to you on June.11, 2003. The 
permit application was submitted by Jo Fleming. 

On August 11, 2003 I inspected uncovered portions of the installed OSSD system to determine if the 
system was installed according to Construction Permit #01-66998 and Oregon Administrative Rules. 
_The system was found to have construction deficiencies and a Ci:>trection Notice was issued arid given toJo 
Fleming at the site. As of this date, our Department has not received notification from you that the 
corrections have been completed. On October 8, 2003 Jo Fleming submitted a letter to our Department 
stating that the required corrections had not been completed (copy enclosed). Therefore, as of this date, a 
Certificate of Satisfactory Completion (CSC) has not been issued for installation of the OSSD system. 

The April 2 I, 2003 Notice of Noncompliance (NON) included a compliance schedule that required the 
OSSD system to have a Certificate of Satisfactory Completion for system construction prior to placing the 
system into service. The NON further stated that if the compli.ince schedule ·was not followed. our 
Department would refer your file to the Department's Enforcem~t Section with a recommendation to 
p~oceed with formal enforcement action. -

VIOLATION I 
Installing or causing to install a~ on-site sewage disposal system without appropriate pCrmits is a violation 
of Oregon Administrative Rule (OAR)340-071-0160(l); pursuant to Oregon Revised Statute (ORS) 
454.655, and a Class I violation of Oregon's environmental rules. 

VIOLATION II 
Failing to connect all plillnbing fixtures to, or failing to discha.rge waste water or Sewage into, a Department 
approved on-site system is a violation of OAR 340-071-0120(2) and a Class II violation of Oregon's 
e·nvironmental rules. · 



Glenn i::znd Barbara Fleming 
NON ERP-04-028 
Page2of2 

. VIOLATIONJII 
:rn.talling or causing to be inStalled an on-site sewage disposal system, or ariy part thereof; or the repairing 
of any part thereof; which fails to meet the requirements for satisfactory completion within thirty (30) days 
after written notification or posting of a Correction Notice at the site is a violation of OAR 340-071- · 
0175(5), pursuant to ORS 454.605 to 454.745- This is a Class II violation of Oregon's environmental 
ntles. · 

VIOLATION IV . .. 
Operating or using a newly constructed, altered or repaired on-site sewage· disposal system,. or part thereof; 
without fust obtaining a Certificate of Satisfactory Completion for the installation is a violation of OAR 
340-071-0175(6) and a Class II violation of Oregon's environmental ntles. . 

The above violations cont2in a Cl2ss I Viol~tjOn and are conside·red to be serious violations of Oregon 
enVitonmental law. Therefore, we are referring these violations to the Department's Enforcement 
Section with a recommendation to initiate a .formal f:nforcemeiit action4 A formal enforcement action 
may include a civil penalty assessment for each day of violation. 

If you have questions concerning this.matter, please contact the DEQ Pendleton office at (541)276-4063. 
You may also contact me directly at (541) 523-9097. · 

Enc. OAR 340-071-0120(2) 
OAR 340-071-016 (1) 
OAR 340-071-0175 
ORS 454.605-454.745 
ORS 454.655 

Sinc~ly, .. · wvJ . 
-J+i1; ·. ' 

E. Naglee, R.S. 
c . Res9urce Specialist 
Water QUallty Program- Eastern Region 

Copy ofNON ERP-03-024 
Copy of 04/2 I/03 letter 
Copy of August 11, 2003 Correction Notice 
Copy of October 8, 2003 letter from Jo Fleming 

cc: Joni Hammond, ODEQ Eastern Region Administrator 
Anne Price, ODEQ Enforcement Section 
Bryan Smith, ODEQ Enforcement Section 
Diane Naglee, ODEQ Baker City 
Baker County Plarining Department 
City ofBaker City Buildfug Department 
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. regon 
Theodore R Kulongoski, Gov.emor 

Department of Environmental Quality 
Eastern Region 

700 SE Emigrant 
March 3, 2004 Suite 330 

DEQIER-101 

John Rich";l;d Fleming 
'~ro{3 '177 

'Baker City, OR 97814 

Dear Mr. Fleming: 

Pendleton, OR 97801 
(541) 276-4063 Voice/lTY 

FAX (541) 278--0168 

RE: T08S - R42E -Sec. 17: Tax Lot 3400 
45491 Keatiog CutoffRoad 
Baker County 

NOTICE OF NON COMPLIANCE ERP-04-030 

On September 11, 2002 our Department received information that you installed an on-site sewage disposal 
(OSSD) system at the above referenced property without an Oregon Department ofEnviromnental Quality 
(DEQ) Construction Installation permit. Additional information obtained by our Department also 
confirmed that you installed the system prior to permit issuance. A construction permit was eventually 
issued on June 11, 2003 to Barbara and Gienn Fieming, who are the property owncmi ofrecord. 

A review of Department records further. indicates that you did not possess an Oregon DEQ license to 
perform sewage disposal services at the time the OSSD system was installed. Installation of an OSSD 
system must be performed by either a property owner or a licensed DEQ installer. 

VIOLATION I 
The installation of an on-site sewage disposal system without appropriate permits is a violation of Oregon 
Administrative Rule (OAR) 340-071-0160(1), pursuant to Oregon Revised Statute (ORS) 454.655. The 
preceding referenced rule is enclosed for your use. 

This is a Class I violation and is considered to be a serious violation of Oregon envir~nmental law. 
'Therefore, we are referring this violation to the Department's Enforcement Section with a 
.recommendation to initiate a formal enforcement actiOn. A formal enforcement action may include a 
civil penalty assessment for each day of violation. 

VIOLATION II 
Performing sewage disposal. services WithOut fll'St obtaining a l:>usiness license from the DePartment is a 
violation of OAR 340:0600(1 ), pursuant to ORS 454.695. The preceding referenced rule. is enclosed. 

COMPLIANCE SCHEDULE FOR VIOLATION Il 

1o resol:ve this violatiori; you must apply to the Department for a sewage disposal service license by ~1arch 
19, 2004 or submi~ in writiog, a statement that you do not intend to install additional OSSD systems, and 
therefore will not pursue licensing. 

This is a class I violation and is con.sidered to bea significant violation of Oregon environmental law. 
Should you fail to correct the violation in accordance with the schedule set forth above, we w!ll refer 
your file to the Dep~rtment's Enforc~ment Section with a recoinmendation to proceed with a formal 
enfarcemei:it action which may result in a civil penalty assessment. Civil penalties can be assessed for 
each day of violation. 

If you have questions concerning this matter, please contact the DEQ Pendleton office at (541)2764063. 
You may also contact me directly at (541) 523-9097. 

I 
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· John Ricltarrl Fleming 
NON-ERP 04-030· 
Pagel o/1 

( 

Sincerely, / 

l}\,~1h~ 
I ~, 

LI i 
\~}arie E. Naglee, R.S. 

Natural Resource Specialist 
Water Quality Program - Eastern Region 

Enc. OAR340-071-0160(1) 
OAR 340-071-0600( 1) 
ORS 454.655 
ORS454.695 
Sewage Disposal Service License Application 

cc: Joni Hammond, ODEQ Eastern Region Administrator 
Anne Price, ODEQ Enforcement Section 
Bryan Smith, ODEQ Enforcement Section 
Diane Naglee, · ODEQ Balcer City 

,. 

~ 
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Oi:e~QnOHQ 
700 'S;t! Immigrant SU:!te :no 
Pencil.foton, OR. 97801 

( 

P.O. Bo;.;477 
Baker City, OR 97814 
Mar·eh 19, 2004 

R:li'lgJ'1rdkig tltis draID:fiekl 1nst1lilati1:111, I iti<ik two day::; or vat5atkni tilne to 
llil1li1lft 011 this pretjeet 111is 't'lillll'! a fatilily t:lpi'i\ratian 011 a fumily owned 
·a;;rliffi!e:rty, I reeeh:red no eo1np<in\\lidkm fut r11y .. vork. \.''112 had been ib:lun11ed 
by· the buUdlng depat1;i:r11:1trt that no permilt ·was l'eCJUil'ed for a shop bu'!ldh1g, I 
did tm1 th<i e·i::r·,avatiail anrl t!ie ·pl.J:le layou:t a:nd insta11.ation. 

I lmve :no intillntloti to :tm;raU any aiiklitfoi1itl seW<i~ cilsJoG'sil.l s~'file11!S urtt1l ( 
l:niild ·tl'.lY own house, Timt 1vill not re!iJUlte a license, just:' lilre th'/$ tine 
referenced a!lltive did ndt requfj\il a (ic(;:r1C1e meica.use it was dtine h;v the fuinily 
;;"1;,i:.,.,,,l!:t\<1, ' ·•1, *; 
vL v•n:lmrli!ll.lp. 

il'.ohn Richard Fleming 

A 11 
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City of Baker. City1 Oregon . 

"The' No[thwest's Premier 
Rural Living Experience" 

DATE: Octoberl,2004 

NAME/ADDRESS: Diane Naglee, RS. 
DEQ Eastern Region 

HO'. Box 650 • Baker City; OR 97814-0650 

541-5]3-654fVoice/TDD • 541-524-2049 FAX 

1705 Main Street, Suite 100 
Baker City, OR 97814 

SUBJECT: Jo Fleming 

Dear Ms. Naglee, 

In a telephone conversation that I had with you today, you asked me to respond to a comment 
make by Jo Fleming. Jo Fleming's statement to you was that I had told her (Jo Fleming) that she 
did not need to contact DEQ regarding her project 

Quite frankly, I have no recollection of this conversation. Our office policy is to inform our 
customers that they need to make contact not only with DEQ but Baker County Planning · 
Department (ifthelr.,project is outside of a municipality) for approvals regarding their project; if 
they have not already done so by the time they come to our office. 

If you have any other questions, please call me. 

Sincerely, 

Debra DeShaw, Inspection Clerk 
Building Department 
City of Baker City, Oregop. 
Voice: (541) 524-2054 
Fax: (541) 524-2065 

C:File 

' 
. ·,:" ~' ,. ~ . ~ .. 

. .f ;. 
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Utegon 
John A. Kitzhaber, M.D., Governor 

Department of Environmental Quality 
Eastern Region 

1705 Main Street 

November 9, 2000 Suite ioo 
Baker City, OR 97814 

(541) 523-7998 Voice/TIY 
FAX (541) 523-9198 

Glen & Barbara Fleming 
PO Box)lt5 '-(77 
Baker City OR 97814 

Dear Mr. & Mrs. Fleming: 

Re: Site Evaluation Repo.rt 
T8S-R42-S17: TL 3400 
Baker County 

On November l, 2000, an evaluation of the above mentioned property was made to determine 
if an on-site sewage disposal system (for a single family dwelling) could be located on the parcel 
and be in compliance with the State of Oregon On-Site Sewage Disposal Rules. Note: This is 
NOT a permit to construct an OSSD system. To apply for a permit, please submit the 
enclosed permit application with the accompanying attachments. DEQ cannot sign off on 
any Building Codes forms until a DEQ permit is issued. 

The area indicated on the enclosed plot plan is approved for a Standard system with a maxinlum 
flow of 450 gallons per day, Equal distribution and disposal field size of 225 linear feet. 

Requirements for a 450 gallon design flow are as follows: 

1. A mininlum of 225 linear feet of disposal trenches; 

2. Maximum trench depth 36 inches; mininlum depth 18 inches; 

3. A 1000 gallon septic tank with maintenance riser (mininlum 20 inch diameter): anil, 

4. An equally-sized drainfield replacement area. 

5. Filter fabric is required over drain media if gravel trenches are utilized. 

6. A mininlum distance of 50 feet is required between drainfields and escarpment. 

Please refer to the enclosed field worksheet for more detailed information. 

~, I 
DEQ/ER-101 

()rtt'17 (\ \Tf\C:N IYYi.f'iT C_, 

·Ei. A 13,.., 
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A Construction Permit is required to install the proposed sewage disposal system only within the 
portion of the parcel marked as 'acceptable area'. The application should include a detailed 

plan of the proposed system showing that all criteria for system construction, and required 
setbacks are met. The plan must identify ground and pipe elevations throughout for both the 
initial and replacement systems, all materials to be used, and cross section detail of the disposal 
area or trenches. 

Sites for both initial and replacement disposal areas must be kept free of development. Please 
review the attached field worksheet and plot plan. A construction permit guide is enclosed for 
your use in plan preparation. We recommend a DEQ-licensed and bonded sewage disposal 
business or consultant familiar with this type of work be retained to expedite the permitting 
process. 

This approval is given on the basis that the lot or parcel described above will not be further 
partitioned or subdivided and conditions on subject or adjacent properties have not been altered 
in any IJlanru:r that would prohibit issuance of permit in accordance with ORS 454.605 through 
454. 755 and Oregon Administrative Rules (OAR) of the Environmental Quality commission. 

If you have any questions regarding this matter, please call this office. The Eastern Region
Baker City office number is (541) 523-7998. 

DEN:raq 

Sincerely, 

Q:2'1J~ 
Natural Resource Speciali.st 
Eastern Region 

enc: Construction Pennit Application/Guide 
Field Worksheet w/plan 
Fee Schedule 

cc: Baker County Planning Department 
Jo Fleming , 15660 Keno Worden Road, Klamath Falls, OR 97603 

~ 
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State of Oregon 

De artment of Environment Memorandum 

Date: June 23, 2004 
To: File 
From: Susan M. c , Environmental Law Specialist, Office of Compliance· and 

· Enforcement 
Subject: Ben calculation for Glenn Martin Fleming and Barbara Chapman 

General Purpose and Authority 

The economic benefit portion of the civil penalty formula is simply the monetary benefit that 
an entity gained by riot complying with the law. It is designed to "level the playing field" by 
taking away any economic advantage the entity gained and to deter potential violators from 
deciding it is cheaper to violate and pay the penalty than to pay the costs of compliance. 

Oregon Revised Statute 468.130(2)(c,h) directs the Environmental Quality Commission to 
consider economic conditions of the entity in assessing a penalty as well as other factors that · 
Commission makes relevant by rule. Accordingly/ the Commission specified in Oregon 
Administrative Rule (OAR) 340-012-0045(l)(c)(F) that the penalty will contain an 
"approximated dollar sum of the economic benefit." That rule also specifies that, "[i]n 
determining the economic benefit component of a civil penalty, the Department may use the 
U.S. Environmental Protection Agency's BEN computer model ... "and must use it on 
request of a respondent. · · 

Theory of .Economic Benefit 

Compliance with environmental regulations may require an entity to expend financial 
resources. These expenditures support the public goal of better environmental quality, but 
often do not yield direct financial return to the entity. "Economic benefit" represents the 
financial gain that a violating entity accrues by delaying and./ or avoiding such expenditures. 
Funds not spent on environmental compliance are available for other profit-making activities 
or, alternatively, the entity avoids the costs associated with obtaining additional funds for 
environmental compliance (opportunity cost). Economic benefit is the amount by which an 
entity is financially better off from not haviog complied with environmental requirements in a 
timely manner. 

Economic benefit is "no fault" in nature. An entity need not have delil:)erately chosen to delay 
compliance (for financial or any other reasons), or io fact even have been aware of its 
noncompliance, for it to have accrued the economic benefit of noncompliance. 

An appropriate economic benefit calculation represents the amount of money that would make 
the entity indifferent between compliance and noncompliance. If DEQ does not recover, 

. through a civil penalty, at least this economic benefit, then the entity will retaio a gain. 

bx- Al4-
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·Because of the precedent oI this retained gain, other regulated companies may see an economic 
advantage in similar noncompliance, and the penalty will fail to deter potential violators. 
Economic benefit is designed to be neither punitive nor tort damage, but instead. is the 
minimum amount by which the entity must b.e penalized so as to return it to the position it 
would have been in had it complied on time. 

Basis of the Costs Cons.idered 

Mr. Fleming and Ms. Chapman should have conducted repairs to the on-site sewage disposl 
. system by adding more gravel to the system by September 11, 2002. The gravel would cost 
·approximately $150: By avoiding this cost, Mr. Fleming and Ms.Chapman benefited by $263. 

Applicability of Standard Rates Presumed by Rule 

The BEN model relies ori income tax rates, inflation rates, and discount rates .. The model 
allows the operator to input particular rates, but in the absence of operator input, the BEN 
model uses standard values based on the .entity's corporate status, whether it acted for profit, 
and the state where the violations occurred. It calculates inflation rates from the Plant Cost 
Index (PCI) published by the magazine Chemical Engineering and from the Consumer Price 
Index. Alternative inflation indices include: 

Abbreviation and Full Name Description Typical Applications 
BCI Building Cost Index building costs; based on 1.128 tons 

general construction costs, 
Portland cement, 1,088 bd. ft. 2x4. 

especially structures 
lumber, 68.38 brs. skilled labor 

BEN current BEN model's average of PCI's last IQ years; i.e., replication of results from current 
constant inflation rate a constant I. 8% increase each year BEN model version 

CCI Construction Cost construction costs; same as BCI, general construction projects, 
Index except 200 brs. 'common labor especially where labor costs are a 

high proportion of total costs 

CPI Consumer Price 
representative consumer goods 

compliance somehow involves 
· Index consumer goods 

ECIM 
Employment Cost employment costs for the 

one-time nondepreciable 

Index: Manufacturing manufacturing industry 
expenditures or annual costs thaf 
comprise mainly labor 

ECIW Employment Cost employment costs for white collar 
Index: White Collar labor ' .same as ECIM, except 

professional labor (e.g., permits) . 
PCI Plant Cost Index plant equipment costs ·standard value 
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Pursuant to OAR 340-012-0045(1)(c)(F)(iii), the "model's standard values for income tax 
rates, inflation rate and discount rate shall be presumed to apply to all Respondents unless a 
specific Respondent can demonstrate that the standard value does not reflect the Respondent's 
actual circumstance." 

Description of the Attached Run 

BEN cal,culates the economic benefits gained from delaying and avoiding required 
environmental expenditures. Such expenditures can include: (1) capital investments (e.g., 
larger pollution control or monitoring equipment, costs of design and installation)' (2) one-time 
nondepreciable expenditures (e.g., permit fees, clean-up costs, setting up a reporting system, 
acquiring land needed for a capital improvement), (3) annually recurring costs (e.g., routine 
operating and mainteitance costs, utilities). Each of these expenditures can be either delayed or , 
avoided .. BEN's baseline assumption is that capital investments and onectime nondepreciable 
expenditures are merely delayed over the period of noncompliance, whereas annual costs are 

' avoided entirely over this period. 

The .calculation incorporates the economic concept of the "time value of money." Stated 
simply, a dollar today is worth more than a dollar tomorrow, because you can invest today's 
dollar to start earning a return immediately. Thus, the further in the future the dollar is, the 
less it is worth in "present-value" terms. Similarly, the greater the time value of money (i.e., 
the greater the "discount" or "compound" rate used to derive the present value), the lower the 
present value of future costs. To calculate an entity's economic benefit, BEN uses standard. 
financial cash flow and net-present-value analysis techniques based on modern and generally 
accepted financial principles, which were subjected to extensive national notice-and-comment 
processes. 1 

Inputs to the model include costs specific to t)ie situation of the entity as well as the presumed 
, standard indexes and rates described in the section above. These values are listed in the lower 

1 See Calculation of the Economic Benefit of Noncompliance in EPA' s Civil Penalty Enforcement Cases, Request 
. for comment, 61 Fed. Reg. 53025-53030 (Oct. 9, 1996); Calculation of the Economic Benefit of Noncompliance 
in EPA's Civil Penalty Enforcement Cases, Extension of time for request for comment, 61 Fed. Reg. 65391 
(Dec. 12, 1996); Calculation of the Economic Benefit of Noncompliance in EPA's Civil Penalty Enforcement 
Cases, Advance notice of proposed action, response to commeni, and request for additional· comment, 64 Fed. 
Reg. 32947-32972 (June 18, 1999); Calculation of the Economic Benefit of Noncompliance in EPA's Civil 
Penalty Enforcement Cases, Advance notice of proposed action, response to comment, and request for additional 
comment, 64 Fed. Reg. 39135-39136 (July 21, 1999). 
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three-quarters of the table.· Using these values, BEN makes a series of calculations listed at the 
top of the table as follows: 

A) On-Time Capital & One-Time Costs. What compliance would have cost had the entity 
complied on-time, adjusted for inflation and tax deductibility. The number is a present 
value. as of the date of initial noncompliance. BEN derives this value by discounting the 
annual cash flows at an average of the cost of capital throughout this time period. 

B) Delay Capital & One Time Costs. What late compliance did cost; adjusted for inflation and 
tax deductibility. The number is a present value as of the date of initial noncompliance. 
BEN derives this value by discounting the annual. cash flows at an average of the cost of 
capital throughout this time period. This value will be zero if the costs were avoided. 

C) A voided Annually Recurring Costs. This sum is a present value as of the date of initial 
noncompliance. BEN derives this value by discounting the annual cash flows. at an average 
of the cost of capital throughout this time period. 

D) Initial Economic Benefit CA - B +C). The delayed-case present value is subtracted from the 
on-time-case present value plus the sum of the avoided costs to determine the initial 
economic benefit as of the noncompliance date. 

E) Final Economic Benefit at Penalty Payment Date. BEN compounds the initial economic 
benefit forward to the penalty payment date at the same cost of capital to determine the 
final economic benefit of noncompliani::e. 

Calculated Economic Benefit Likely an Underestimate 

The economic benefit calculated above may underestimate the total economic benefit that the 
respondent received to date because it does not address uncertain indirect financial benefits, 
including: 
• Advantage-of~risk - the value of (1) the risk of never getting caught and (2) keeping future 

options open by delaying a decision to institute a process or purchase capital. 
• Competitive advantage - (1) beginning production earlier than Would be possible if in 

compliance; (2) attracting clients by avoiding compliance costs, having a higher profit 
margin and therefore being able to offer goods or services at a lower cost than competitors; 
(3) keeping those clients attracted by lower prices because of brand loyalty or high 
switching costs;. or (4) using the time or money saved to increase production. 

• Illegal profits - selling illegal products or services. 
However,. I consider these other economic benefits to be "de minirnis" in light of the 
difficulties in calculation .. Pursuant to OAR 340-012-0045(l)(c)(F)(ii), the Department need 
not calculate an economic benefit if that benefit is de minimis. · 



Run Name =lon~site correc 
Present Values as of Noncom liance Date NCD . i 1-Se -2002 

hl.9.n:IJm~_Q9pit9L§._Qn~:Ii'!l~,C::Q§\L _____________ - ···--········-···--l?.~fl.. 
ill Delay Ca ital & One-Time Costs. 

l~~i1i;i~~~~~~f~1~:~;~r;~~8~~s.t§ __ , ___ -·- ----- $239 

E::l filJ.'!L E C<,>l),_§!l!!:.?!.~.!'D.'!!!YI'.'lY.'!1.!' nt .R'!!l',_ __ . ·--· -------···-·-············' 
30-Ju/-2004 $263 

1--·--,-·--·-····-·---···"-·-·-·--~--·-'-------·-·---···-,·---'·----·---·---·---·-·--·-·-·-····-·--···---1--·---·--·-----·· 

~~~;~~~i~!P~~~~-~;~;~Q(§K~!l-----'-:-· ---'·--1-- --~---· ·5:·1% 
~~~~;~~~;~:~~Dd.Be.t~_Q§!lf~l.'!t~d J?y; ___________ "f , :Jo:J~I~;~ 
c~0~~~1;t~~:::ent: __ -·····-·-- .. __ . . _ ____ ____ - I _2y~~b 

····-~~:: ~~~~~~;~{ !;;;·~ -- ····· -- ·------·-· ---+-·.9:!:-10.<lI:.?.~~i 
__ # of.B.<e2li'.£~'!1~1J1-!2Y.f!§.§;_\!_§_~M~if.L_~------·-·- _J ________ _i;_Jfi. 
Proiected Rate for Future Inflation NIA 

I O~:~~i~~i:a~:depreciable Expenditure: ···-·--·----r--······-···-··--$o 

.... Q9!tLE::.§tl'!1.<l.t.~ .. !:l.?Jf _________ ............................ c _ _:_ ··-········--···-1"--·-··--- _N!h 
Cost Index for Inflation NIA 

.. 1?25.Q.'!\lYft!Q!f.?_____ . ---- -·--- . __ ___ _ __ J _________ "Nih. 
Annually Recurrinq Costs: 

___ _gg_§t .. §s..Ewille····-. -·-----_-··.····-. ········-····-------·····: .. : .......................... _f ____ '----·-······-.·$9. 
Cost Estimate Date · . . · NIA 

, ... C::.9s.Un.~i'.>£f9I LIJf!e_!ig o ________ ·'----· --······· __ ,_______ ·--····~-.---·-~-Nf6 
User-c·ustomized Specific Cost Estimates: NIA 
__ Qn:T!'!l!!.\;9 mp!i_aD_g~ <;:;,pi!eL!n_v~-~Ln:i.~DL.. ______ : ... J.. ···------ __ ... __ , 

Delay Qompliance Capital Investment 
.... Qo:I!.n:i&..<::'.9.'!lQ Ii a.n"g_-~~PL?.<e~.'!l~nLC::?.PJ!e.L ______ _ 

Delay Compliance Replacement Capital 

__ .Q!J.~.::I.l!TI.~ ... Q.Q.~!U?.JL?.!i~~--·N9D!i~[;!f.~.E\9b1§ __________________ 4 .•. - .. ·-·-·--··-·---····-·-·---·-' 

Delav Comoliance Nondeoreciable 

Case = Glenn Martin Fleming Barbara Chapman; Analyst= Susan Greco, DEQ; 6/23/2004 BEN v. 2.0, 1999.e; Page 1 of 1 
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Theodore R. Kul0ngoski, Governor 

Mr. John Richard (Dick) Fleming 
. POBox447 
Baker City, OR 97814 

Dear Mr. Fleming 

Department of Environmentai Quality 
2146 NE 4th Street, Suite 104. 

November 2, 2004 Bend, OR 97701 . \ b (541) 388-6146 

. CE~TIFIED MA.IT,# 10001/] '.$C€ 496-f.:astem Region 

. . . . /iif)p Irv~~· end Office 

·. v~,,_ o"''Ya·e. 01 (!J()# . . . 
. "'fll/.. -W.o 01>,.._ . . 

. ~ 0 ~l'b 'V.ll,041. 
'I> s.. -'V,s.,~"Nc;. 

"•vriro· '""'17- " 
. f\l.i,~ 

Re: T8S, R42E, Sl7, TL 3,400; 'li.Qu~ 
45491 Keating Cutoff Road 
Baker County · 

At your request, I met with you arid your sister Jo, the morning of Wednesday, Oct~ber 20'h, on 
property located at 45491 Keating Cutoff Road· east of Baker City: The p:µrpose of my visit was to 
discuss the septic system on the property that' you installed without a' permit in September, 2002. ·· 

. ' . . .. ' 

, . . . . ' '. ·. .._-. -- . . . . .· ' ' . I 

On August 11, 2003, the Department's inSpebtcir, Diane Na glee, inspected the system and detennined 
that this system was not insfalled to design chtetia as spec:ili~d in rule. This detennination was based 
n both detailed i:hfonnation you provided, and pl;isetvations and measurements made by Diane .. 

' -· . 

During my visit we discussed the follow:irig items with regard tci the septic system: 

1) Grade bf septic tank effluent p1pe: The design criteria or "cqde" requires a minimilln 6 inch 
elevation difference between the invert ofth,.,'etf!ue~l sewer pipeehting the sypti~ tank andthe :invert 
of the header pipe exiting the distributiori box. This pipe' irivert elevation dlfference or drop iS .. 
necessary for proper eilluent flow betweenc thei septic tank and drainiield .. If the pipe invert ele'(ation is 
less than 6 inches, there iS concern that duiiirg peak cir surge flows b;1to tlie system, revers'e :flow back 
into the sBptic tank can cause s.cilids within th~ tiillk: to pass oY:er top 'of the sai!itar'y' "tee" :fitting :iri the . 
tank .. Solids would then enter the drairi:field which can ca!fse blockage in system pluinb:irig, or failure . . 

of the drainl:iries. 

We discussed that the existing trenches, as' constructed with no rock oYer the pipe and 12 inches of . 
rock below the pipe, make back sutge :irito the ~eptie tank less likely. However, this would depend on · 
whether or not the disposal trenches were ever'to become full cif effluent, in. which case there would be 
more concern for reverse flow. '. ·• . . 

. , - - ' .. . . . .. - .· ' . ,-·•. . I ' 

2) The grade of the disposal trenches and piping. The 9cide requires that all trenches and pip:irig be 
level within a tolerance. bf plus or minus orie.(l)inch; with a target ofbemg fovel. The trenches of this 
system were excavated and constructed with a•O.:S percent sl6pe. fu a 75 ft. length trench this would 
G0 iculate to a 4.5 :irich difference :iri elevation from one'end of the trench to the other end. With code 

lg minus one (1) ir\ch, this is 3.5 times the code tolerance. 

I 
'; J 
' 
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The concept of"level;' is:~ illiportant fact~r for proper system function, We talked about bio-mat 
formation along both the bottcim and sidewalls of the .trenches. As effluent enters the trench, this niat 
first develops exclusively along the bottom of the trench .. Once the bottom mat has formed, the 
effltient:then begins to absorb into the soils along the trench sidewalls. Mat formation is accelerated . 
uiJ.9-er conditions of saturated flow Where effluent and conditions Call become anaernbic (without 
atmospheric oxygen). . ·' · 

Because of how you installed this'systeni, bio-mat fo!IDation along the sidewall, particularly at the 
lower end of each trench, will .be accelerated. With the forination of this niat, the lower ends of the 
trenches will become saturated (full) of effluent. This effluent will also be under a hydrostatic head, 
due to the minus slope of the trench and gravity. This will cause a greater potential for effluent to 
break out onto the ground surface at tbe end cif the trenches. 

Over time this accelerated sidewall mat formation will reduce tbe amount of effective sidewall 
absorption in the system. This will then reduce the operational capacity of the system. 

We then discussed the possibility of adding additional "level" disposal trench to the ends of the 
existing trenches to overcome the reduction ill sidewall infiltrati~e surface and to minimize, the 
hydrostatic pressures. We discussed a minimum amount of Z5 feet of additional trench on each lateral 
trench, bringing the total system to 300 lineal feet. Yim also mentioned.the use of a blower unit to 
maintai:ri an aerobic condition and to minimize bio-mat developniertt. Though these changes would 
enhance tbe long terin function of the system and overcome some of the concerns, the systeni would 
still not be to code. lf the system is not to code, a Certificate of Satisfactory Completion cannot be · 
issued unless the changes were allowed through the formal variance process. 

. . 

3) Under d;ain media (rock) over top of drainpipe: Code requires that there be at least 2 inches of 
·drain media (rock) over the top of the distribution p1pe., The nee,d for rock cover over the·pipe is to 
keep the upper soil cover from becoming saturated .or being washed into the void spates of the drain 
media. I mentioned how this is mofe important in a serial qistribµtion sysfom or where something 
other tha~ filter f~bric is used to ¢over the rock before backfilling the system. This system is. an equal 
distributiori type system and filter fabric was used, so th,ere would be less ·qf a chance for this to 
~~ . . . . . 

4) Projected Daily Sewage Flow or Design Flow: We discnssed the different projected daily sewage 
flows values for a ''shop" (150 gpd- gallons per day) and a single family residence (450 gpd). Both 
you and Jo w;;nted to make the point that flow going into the system, which was designed. for a 
residence at 450 gpd, was copsiderably less. I expiained·that a shop would only have a restroom with a 
sink and toilet1where as a single fa:nllly residence would have bathroom(s) with sink(s), tub(s) and/or 
shower( s ), a kitchen with a sink and dishwasher, and a laundry room with a clothes washer hooklip. I 
mentioned that the rules call for~sizing all single family residences Witb.· up to 4 bedrooms ,at 450 gpd 
because flows :from one residence can be subStantially differeht than from another residence. . 
Additionally the design flow includes a safety factor for occasional peak flow days.. . 

,-.\ 
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Because the trench laterals were not installed level and the :functional capacity overtime will diminish 
more rapidly, this system may prematurely fail if subjected to average flows from a single family 

· residence. 

Another concern would be changes in uses of the property whicl:\ could inqlude the addition of more 
bedrooms . .or having a larger family with 2 individuals per bedroom for a total of 8 individuals in a.4 
bedroom residence. Again, this system may prematurely fail if subjected to these kinds of :flows. 

5) .The Variance Process: 

You asked why reasonable (leviation from the code requirements is not allowed. I mentioned that 
villiances from any rule or standard contairied in the overall rules may be allowed through a formal 
variance process. I explained the variance process and that the fee for a formal variance request is 
$1,340.00. 

6) Your Options: 

·A. Obtain a Certificate of Satisfactory Completion (CSC) by making the corrections to the existing 
system as noted on the Correction Notice issued on August 11, 2003. To receive a CSC and make the 
corrections, you will need to reinstate.your permit. The fee for reinstatement of the peimlt is $135.00. 

B. Apply for a Formal Variance from the rules and standards. This is not an automatic variance. You 
will need to submit a proposal with your application. A special variance officer will then review your 
proposal, visit the site, and hold an information gathering hearing. Adjacent land owners and DEQ 
staff will be invited to attend and give comments. In order to grant a variance, the variance officer . 
must determine: 

1) strict compliance with the rule or standard is inappropriate for cause; or 
2) special physical conditions render strict complim;ice unreasonable, burdensome, or impractical 

The fee for a formal variance is $1,340.00. There are other accommodations in rule for low 
income elderly and hardship cases: I have enclosed copies•ofthe rule sections for variances. 

C. Decommission the on-site system. 

D. Schedule a contested case hearing. 
' ' 

1' . . . • . . 

Please call Bryan Smith with the Department's Office of Compliance and Enforcement at 503-229-
5692 by November 10, 2004, to inform him of your decision. Ify6u do not contact .Mr. Smith by that 
date, then he will schedule a contested case hearii:tg for you. 



Mr. John Richard (Dick) Fleming 
November 2,·2004 
Page4 

If I can be of any further assistance in explaining syst= function, rule reqnirements, or adniinistrative 
processes, please feel free to contact me at 541-388-6146, ext. 230. 

RB/ns 

;e~~:~cc 
Robert Baggett, REHS 
Natural Resource Specialist 4 & Special Variarice Officer 
On-Site Sewage Treatment & Disposal Program 
"Water Quality Section, Bend Oregon Office 

cc: Jo Fleming, Property Resident & Addresses Sister 
Jorn Hannnond, ER Administrator, DEQ Pendleton 
Bryan Smith, Office of Compliance & Enforcement, DEQ HQ Portland 

. Diane Naglee, NRS-3, DEQ Baker City 
. ' Baker County Plahning Departinent 

City of Baker City Building Department 

,,. 
I 
~: 

!.~ ' "' 

I~ 



PREPARATIONS: 

SELF INSTALLER HANDOUT 
Standard - Equal Distribution 

A sewage disposal system must be iustalled by either the owner of the property or a licensed, bonded sewage 
disposal, system iustaller, A permit is required before begiuniug construction, The permit will specify 
construction requirements that are "customized" to your proposed development and site conditions, This will 
include the size of the septic tank, the type of system, total amount of dispo'sal line required, miuimum and 
maximum trench depth from the original ground surface, depth of gravel iu the trenches, and other specific 
requirements, Trench depth is critical because of water tables and restrictive layers that may be present. Liues 
iustalled at improper depths may have to be reiustalled, 

Stake out the comers of the home, the septic tank, the disposal trenches, and the curtaiu draiu if one is required, 
In staking out the system, the followiug setbacks must be observed: 

L REQUIRED SETBACK SEPTIC TANK DISPOSAL LINES , 

Any buildiug foundation 5' 10' 
All wells 50' 100' 
Rivers, streams, lakes 50' 100' 
Intermittent streams 50' 50' 
Property liues 5' 10' 
Water liues 10' 10' 
Other underground utilities 5' 10' 

Any other required setbacks will be noted iu the site evaluation report and/or on the iustallation permit 

2, You will need to consider the way iu which your house or manufactured home will be plumbed, keepiug iu 
miud that there must be a minimum buildiug sewer liue fall of 114 iuch per 1 foot (Check with your local 
Buildiug/Plumbiug official for other acceptable standards) between the house and the septic tank, There should 
be as few angles as possible iu the liue between the house and the tank to prevent cloggiug of plumbiug, 

Be sure the tank you purchase is approved for use iu the State of Oregon. Look for the required DEQ assigned 
number or label. Manufactured tanks must be at least 1,000 gallons iu volume and may be constructed of 
concrete, steel, polyethylene, or fiberglass, Contact this office for a list of approved manufacturers if you have 
questions. Fiud out from the septic tank manufacturer or iustaller the following dimensions: (a) length, (b) 
width, (c) height, and (d) distance from the top of the tank to the bottom of the outlet fitting, There are no DEQ 
required minimum iustallation depths or depth of soil cover over the top of the tank. However, you must follow 
minimum and maximum soil cover depths as prescribed by the tank manufacturer but iu no case shall a tank be 
covered with more than 36 iuches of soil without prior approval from DEQ. Tank manufactures are required to 
provide iustallation instructions when the tank is purchased. Follow the iustructions carefully, All septic tanks 
must have a securely fastened or weighted watertight manhole riser extending to ground surface or above, This 
is to facilitate locatiug and pumpiug the tank. If site conditions require tank floatation protection, get specific 
procedures from the manufacturer for anti-buoyancy. 

3. The bottom of the disposal trenches and the draiuliues iu the trenches must be level to withiu plus or miuus 
one iuch. The perforated pipe must be centered and laid level on 6 iuches of bedded gravel with the draiu-holes 
oriented downward iu the 4 o'clock and 8 o'clock position. Proper orientation of the perforated pipes can be 
achieved by iustalliug the pipe with the centerliue markiugs up. 



INSTALLATION OF THE SYSTEM: 

I. First, the entire system should be surveyed to ensure that there will be adequate fall between the 
structure and the septic tank, and that all other required minimum/maximum pipe grades and trench 
depths can be maintained. Install the septic tank first. Be sure that the tank inlet is lower in elevation than the 
building's plumbing outlet. Remember the suggested building sewer line must drop at least I" per 4 linear feet 
of sewer line. For example: a septic tank located 10' from the house will require 2 1/2" of drop in the building 
sewer line (10 x 0.25" per foot = 2.5"). Less drop may result in clogged plumbing. Contact the local 
Building/Plumbing official within your county if you have questions concerning the plumbing both within the 
house or between the house and the septic tank. For depth of the septic tank take into account the approved 
location and the maximum and minimum trench depths allowed for your drainlines. The lowest portion of the 
septic tank outlet must be 2 inches higher in elevation thau the top of the drain media. Read all installation 
requirements supplied by the manufacturer. After installation, each tank shall be water tested by filling to a 
point at least two (2) inches above the point of riser connection to the top of the tank. Be sure not to over fill 
and float the lid off a concrete tank. During the test there shall be no more than a one (1) gallon (vertical drop 
of 1/2 inch in a 24 inch diameter riser, 5/8 inch in a 30 inch riser) ofleakage over a 24 hour period. 

2. There must be a minimum of 5' of solid building sewer pipe between both the house and the septic tank, and 
the septic tank and the equal distribution box. The septic tank effluent sewer line between the tank and 
distribution box shall be installed with a minimum fall of 4" per one hundred (100) feet, but in no instance shall 
there be less than 2" of fall (as measured between the lowest portion of the septic tank outlet and the top of the 
drain media). The effluent sewer pipe material must be heavyweight, 3 or 4 inch, effluent sewer pipe (see 
attached page of "Acceptable Building and Effluent Sewer Materials"). Your tank manufacturer should provide 
you with the necessary materials and directions for making proper joints between the tank fittings and the sewer 
pipes. 

3. For gravel type systems installed on relatively flat ground, equal distribution boxes are typically utilized (see 
below, Figure I). The equal distribution box must be lower in elevation than the septic tank outlet. The 
distribution box must be level, seated on undisturbed soil, and be oriented such that the highest fitting is on the 
inlet side. The lower fittings are used for the outlets to the disposal trenches ( drainfield). The joints between the 
pipes and boxes must be watertight and the boxes must be level. A builder' s level or a water test can be used to 
determine if the box is level. Water testing of the boxes and the pipe joint seals is recommended before 
backfilling around the box with soil. 
Figure 1: 

Equal Distribution boxes are used on level 
ground. Effluent fills all lines equally from the 
box. Portholes for lateral piping are all 
at the same elevation. Top 

Lateral header pipe 

Inlet pipe from septic tank 

Outlet to drainlines 
(Minimum 4' solid pipe before starting perforated pipe) 



4. All systems utilizing an equal distribution box must have approved solid (non-perforated) piping that is 
bedded on undisturbed earth extending a minimum of 4' prior to starting perforated pipe. No gravel is to be 
placed around any of the solid header pipe or beneath the distribution box. 

5. Disposal trenches must be dug such that the bottom of the trench is level, plus or minus 1 inch. Hand levels 
are not adequate to assure that drainlines or trench bottoms are level. Your permit will specify the proper 
maximum and minimum depths for the trenches. These trench depths are based on the site/soil conditions 
encountered during the site evaluation. Any deviation needs to be approved by your DEQ agent; otherwise 
trenches may have to be re-installed. A string tied to stakes or a laser transit is a useful reference tool for 
achieving a level trench of the proper depth. Again, any more than l" rise or fall in a line is not acceptable. 

6. For those systems utilizing gravel-less trench methods such as Infiltrator 24 or EEE ZZZ Drain, installation 
must follow DEQ requirements and the manufacturer installation requirements. If any questions arise, you will 
need to contact both the manufacturer and the permitting agent. 

7. After the trench is dug grade stakes or 2 x 6s are positioned to keep the drainpipe 6" above the bottom of the 
trench during drainmedia (drainrock) placement (see below, figures 2,3 &4). 

Figure 2: 

Soil surface 

4" perfor ted Trench depth as 

pipe indicate on permit 

permit 
<E--- 24',....----:;. 

Pipe placement utilizing 
Grade stakes 

2" of drainmedia 
over drainpipe 

~--' .... ----!<lf---~Filter Fabric 
or 

Untreated 
Building 
Paper as 

required on 

ll,1 - 2\1' dia. clean durable drain media 

8. The disposal field rock (drainmedia) must be clean, washed gravel or crushed rock ranging in size from 3/4 
to 2 112 inches. Place rock in the trench so that it is level with the top of the grade stakes or 2 x 6s. Perforated 
piping is then placed on the rock, with the holes positioned downward and orientated at the 4 o'clock and 8 
o'clock positions (centerline markings up). Check to be certain that all piping is level and centered in the 
trenches. Place the remaining 6" of rock around and over the piping taking care that the pipes remain centered 
and that the joints are not dislodged. You should have 2" of rock cover over the top of the pip, for a total of 12 
inches ofrock in the disposal trench. 

9. Prior to backfilling the trench, the drainmedia shall be covered with DEQ approved non-biodegradable filter 
fabric, untreated building paper, or other material approved by the Agent. When trenches are installed in sandy
loam or coarser soils, filter fabric or other non-degradable material approved by the Agent shall be used to cover 
the drain media. Refer to the Permit to Construct for specific requirements. 



Figure 3: 
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Figure 4 
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FINAL INSPECTION/BACK FILLING 

At this point, before back filling the system with soil, a pre-cover inspection is to be conducted. To 
request a pre-cover inspection, the Department's inspection request form, which includes an as-built 
plan and materials list, must be completed then sent or faxed to the regional DEQ office that issued the 
permit. Once the request form is r.eceived and verified complete by DEQ, the pre-cover inspection will 
be completed within seven (7) days. If after the seven (7) days an inspection has not been conducted, 
the system can be backfilled. Should you want an inspection and wish to keep the system uncovered 
for a longer period of time, you'll need to notify the regional DEQ office. 

Regional DEQ Offices: 

For Baker, Grant, Union, and Wallowa Counties For Gilliam, Morrow and Umatilla Counties 
Baker City DEQ Office Pendelton DEQ Office 
2034 Auburn Avenue 700 SE Emigrant, Suite 330 
Baker City, OR 97814 Pendleton, OR 97801 
Ph# 541-523-7998 Ph# 541-276-4063 
Fax# 541-523-9198 Fax# 541-278-0168 

For Harney, Wheeler and Lake Counties 
Bend DEQ Office, 
2146 NE 4th, #104 
Bend, OR 97701 
Ph# 541-388-6146 
Fax# 541-388-8283 

Lake County, pre-cover inspections only 
Dave Lewis at the Lake County Building Dept. 
513 Center Street 
Lakeview, OR 97630 
Ph# 541-947-6033 
Fax# 541-947-6015 

During the pre-cover inspection, staff will check for proper construction, location of the system, 
setback distances, construction materials used, and elevations of inlets, outlets, trenches, .. etc. When 
the installation is approved, a "Certificate of Satisfactory Completion" will be issued. The system 
can then be back filled and connected to for use. If deficiencies are found, a "Correction Notice" will 
be issued and placed at the site. If a "Correction Notice" is issued, another inspection may be 
necessary before the system can be back filled and placed into service. At the discretion of the Agent, 
the permittee may be assessed a re-inspection fee. 

Backfill shall be carefully placed to prevent damage to the system. The backfill shall be free of large 
stones, frozen clumps of earth, masonry, stumps, waste construction materials, or other materials that 
could damage the system. 



CARE AND MAINTENANCE 

There are several things that you can do to protect your system and prolong its life: 

1. Have your septic tank checked and, if needed, pumped out by a licensed septic t_ank pumper every 
3-5 years. Depending on the size of your household, water usage, characteristics of waste and types of 
appliances, the amount of time between pumping may vary. Refer to your phone book "Yellow Pages" 
or request a list of licensed "Sewage Disposal Service Businesses" (pumper) from this office. 

2. Do not plant trees or deep-rooted shrubs in the area of the disposal field. However, do seed the 
disposal field area with grasses or other landscaping. The vegetation uptakes moisture from the 
drainfield and contributes to longevity of the system. Cut the vegetation throughout the growing season 
to enhance moisture uptake. Keep in mind that system operation requires both evapotranspiration, as 
well as, infiltration. 

3. Protect the system from livestock, vehicular traffic, and heavy machinery. Such activities can 
compact the soil and seal the drai:ti.field, crush or damage system components, and eventually lead to 
system failure. 

4. A few other warnings include the following: do not flush excessive amounts of oil, grease, and 
household cleaning/sanitizing products down the drains. Keep plumbing of faucets and toilets leak-free 
and in good repair. If you use a garbage disposal, consider installing a septic tank effluent filter to 
reduce suspended solids from entering the drainfield. Solids accumulate more quickly with the use of a 
garbage disposal and you may need to pump your septic tank on a more frequent basis. Plastics, 
rubqer, chewing gum, and some paper products do not breakdown in a septic tank; therefore, use 
caution when disposing of them. 

GENERAL: 

The septic tank system is designed to dispose of all household wastes. This includes laundry, bath and 
kitchen wastewater. To work satisfactorily the system must be located in suitable soil conditions, be 
properly designed, installed correctly and adequately maintained. The septic system must be 
constructed in accordance with guidelines outlined in the Oregon Administrative Rules, Chapter 340, 
Divisions 71&73. This is to prevent construction of faulty systems that could cause contamination of 
groundwater or the discharge of sewage onto the ground surface. Both of which can create health 
concerns by exposing individuals to disease or illness causing organisms and agents. 

As sewage waste enters the tank, solid matter settles out, scum rises to the top, and primary treatment 
begins. The liquid effluent then flows into disposal trenches. Over time solids will accumulate within 
the septic tank and the liquid capacity of the tank is reduced. As this occurs, turbulent flow through the 
septic tank occurs instead of stagnation and settling of the fine solids. When this happens, fine solids 
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are flushed out of the septic tank and into the leach lines. These fine solids then plug the natural soil 
pores and eventually cause entire drainfield to fail. Liquid wastes may also back flow into the 
residence. This is why a system may work well for years and then suddenly fail which then costs 
thousands of dollars to repair. To prolong the longevity of your sewage disposal and treatment system 
one should have the septic tank .checked and pumped as needed or at least once every four (4) years. 

When the effluent leaves a functional septic tank, it is relatively free of solids. However, it is not free 
from organisms that can cause disease, such as typhoid fever, dysentery, and diphtheria, to name a 
few. As the effluent leaves the perforated drainage pipe it is rapidly dispersed throughout the gravel 
below. The void space between the gravel retains the waste and allows for storage capacity until it can 
enter the soil to be treated. In the soil, microorganisms further decompose, filter and cleanse the 
liquid effluent thus preventing bacterial contamination of groundwater. However, some chemical 
wastes receive little or no treatment before coming in contact with groundwater, particularly in rapidly 
draining soils such as sandy and gravelly soils. In this case, the typical household use amounts and 
dilution is the variable that is considered. This is another reason why it is so important not to use 
excessive amounts of such products. 

IMPORTANT NOTE 

This pamphlet is intended to be a guide, to help homeowners to comply with construction and 
installation requirements and maintain their on-site sewage disposal system. It is not a substitute for 
knowing the codes. If you encounter problems or have questions quring or after installation of your 
system, please do not hesitate to contact one of the DEQ Regional offices. Our offices are· open 
Monday through Friday, 8:00 a.m. to 5:00 p.m. and you can leave messages on our phone voice mail 
systems during non-working hours. A statewide toll free phone number for the DEQ is 1-800-452-
4011. 
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Mr. Mark Bennett 
Baker County Planning Director 
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P.O. Box 650 • Baker City, OR 97814-0650 

541-523-6541 Voice/TDD • 541-524-2049 FAX 

c 0 PY "'ATE OF OREG . ' )[5) E ENVIRONMENTA~UAllTY. R CE~VIE[R 
MAR 12 2003 LJ 

BAKER CfJY OFFICE. 
RE: Agricultural Exemption for Jo Fleming, Citation #01962 

Dear Mr. Bennett: 

I have reviewed the file regarding the structure built at 45491 Keating Cutoff Rd, related to Baker County File 
#AG-00-20. Included are photographs taken on February 28, 2003 by Vicky Foland of our staff. 

Oregon Revised Statute (ORS) 455.315 defines an agricultural building as; "a structure located on a farm and used 
in the operation of such farm for the storage, maintenance or repair of farm machinery and equipment or for the 
raising, harvesting and selling of crops or in the feeding, breeding, management and sale of or the produce of 
livestock, poultry, fur bearing animals or honeybees or for dairying and the sale of dairy products or any other 
agricultural or horticultural use or animal husbandry or any combination thereof, including the preparation and 
storage of the produce raised on such farm for human use and animal use and disposal by marketing or otherwise." 

The photographs included do not indicate any agricultural use as defined above. The photographs do indicate 
kitchen facilities, garage With 2 passenger cars, laundry facilities and a bedroom with closets. These appurtenances 
indicate those typically associated with a dwelling and as such would require this structure to undergo a change 
of use. A building permit for change of use will require a completed building permit application, payment of 
associated permit and plan review fees, submittal of plans for review and subsequent building inspections. 

If you have any questions regarding these finding, please feel free to contact me at 524-2052 or by e-mail at 
jsayers@bakercity.com and I will be happy to discuss them with you. 

Sincerely, 

~~ 
Building Official 

cc: Gordon Zimmerman, City Manager 
Jo Fleming, owner , 
Gary Potter, Electrical Inspector · 
Allen Aschim, State of Oregon Building Codes, Compliance Division 

frrrf.Cl-l fY\ 2-srr .I 
JS:vsf 

Joflemi.ng.cor 
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Property Search Screen Page I of3 

Notice: The information provided here is for convenience ONLY. The records located at Baker County 
Assessor's office are the one and only legal instruments for Assessment purposes. Although reasonable 
attempts are made to maintain this information as accurate as possible, these documents are being 
provided as an informational convenience ONLY. Baker County is not, in any way, liable for any 
inaccuracies, inconsistencies, errors, ommissions, or other deviations in these documents from the . 
original copies maintained and filed at the Baker County Assessor Office, Baker City, Oregon. 

Date Web Site was last updated 11/07/2003 

Tax Y ear:2003 Ref#:7578 

OWNER 

CONTRACT 
MAILING ADDRESS: 

FLEMING, GLENN M & BARBARA C 

P OBOX 985 

CITY/ST: BAKER CITY, OR ,97814 

PROPERTY ADDRESS: 45491 KEATING CUTOFF RD COUNTY 

NOTES: 
ZONED FARM USE-POTENTIAL ADD. TAX 
3800 OLD 3400 NEW 

I IREALMKT 
VALUE 

lt8~J:ED(T AXABLE)I 

JLAND II $1409001 

jsTRUCTUREslJ $756101 

I SUBTOTll $21651011 $837531 
l'T'rt.T >T II 4''"'11 .C .C_ 1 f\j\ 4'0'l"70:"}1 

http:/1159 .121.193 .195/servlet/lot_ names?7 578 3/2/2004 
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Property Search Screen 

/11V1AL // ~L1uJ i v11 

PROPERTY TAX INFORMATION 

TAX 11 $944.121 

/SPECIAL ASSESSMENTS II I 
IL.P. IRR O&M II $654.501 

!TOTAL TAX & SPECIAL ASSESSMENTsjl$1598.621 

(Original tax lien, does not show tax owed or paid) 

STRUCTURES 

~BLDG !DESCRIPTION ilsQ FTl~~~RI YEAR 
CLASS APPRAISED 

01141 llcLASS 4 SINGLE F AMIL y DWELLINGll2604 !lo 112003 

01142 i!GARAGE ATTACHED 110 !lo 112003 

01305 j/DRC BUILDING !lo llo 112003 
. 

LAND DESCRIPTIONS 

l~INEllAcREsll~~~llDESCRIPTION llDIMENSIONsilt1=TI 

010.00 j/oSD3 llosD S/W MIN LSCAPEj \$14000 I 
LJl76.41 jjHS2 j!HOME SITE 2 

http:/1159.121.193. l 95/servlet/lot_names?7578 

I /$126900 

.. ~, 

SEARCH AGAIN 

I 

Page 2 of3 
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11$55570 

11$19840 

11$200 

3/2/2004 
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P.O. Box 985 
Baker City OR 97814 

January 20, 2005 

ALJ Alison Greene Webster 
Office of Administrative Hearings 
4900 SW Griffin Drive, Suite 100 
Beaverton, OR 97005-4649 

Dear Alison Greene Webster, 

( 

W.ICEJVED 
JAN 2 4 2005 

A · by Of&e of 
·dmlmitnttive Hearltlgll 

Thank you fm coining to Baker City for OAH Case No: 118750. & 118751. 
Agency case No: WQ/OS-ER-04-071 & WQ/OS-ER-04-072. I feel I need to let you 
know the history of our case ahead of the hearing. Interruptions and others speaking can 
divert the issues. 

Both Glenn and Barbara are hearing impaired, but I feel as long as you know that 
and direct your questions to us we would be able to understand you without an 
interpreter. It is hard to know what to tell you. I don't want to bring in irrelevant 
information but some background seems necessary. 

In February 1993 we closed escrow on the 80 acres u:hder concern. At the time 
we were in our seventies. Jo had planned to move to Baker to help us. We could build 
two houses on the 80 acres. We planned to do that First, the place needed cleaning of 
one farnilie's near 100 years of accumulations. The house had burned several years 
before ahd not replaced. We also needed to get the irrigation system ready by a July 1 
deadline. Then in October, the Legislature ruled only one home on 80 acres. We felt we 
could comply with different plans. Then the following April we found out we needed 
180 acres to build one house. I had told Jo and Glen that we needed to get a permit to 
build the day we close escrow. At that time it meant a trip to Pendleton in winter. I did 
not !mow they opened the Baker office in July of that year. 

We irrigated for two summers. Sometimes that meant more than one trip a day. 
It was too costly to do when not able to live on the place. Thirty to ninety miles a day 
made it too expensive and time consuming. We let the neighbors use it the following 
year. It didn't pay for them either. Another neighbor took it over until Dick moved to 
help us also and took over irrigating in exchange for horse pastnre. 

Both Jo and Dick gave up nice country properties to move to Baker to help with 
their fathers Parkinsons Disease which showed up around 1994. Neither one has been 
able to duplicate what they left behind. 

Jo had a house plan she was hoping to use on the 80 acres. The acting Planning 
Director was aware of our plight and sympathetic. Jo had also drawn up plans for a shop 
building. It was designed to go along with her house ill use and design. She was told she 
could build the shop. She was told she could have a bathroom and a bed .. If she put the 
ag exempt permit on her fence .no one would bother her. They did not need to see her 
plans. · 

b.RI 
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Her next step was to the city and county building departments. The secretary 
there, Debbie DeShaw, told her that since she was building a shop she would not need a 
DEQ permit. Jo had no reason to doubt her word. She was given electrical, plumbing 
and sewer permits. 

When the boss of this secretary, Larry Rockenbrant, came to inspect the 
foundation he said it was over built for a farm shop. Jo confronted him to try to find out 
his reasoning. He would not talk to her about it and left the property. We were 
mystified. . How could a foundation be over built? It is in a very windy location and 
anything else would have been long gone. The main beam was blown down during 
construction. 

While Larry would not talk to Jo, he did complain to the County Planning 
Department. He didn't like missing out on the building fees. He had two years to do 
whatever he wanted to do. He did nothing more until the week he retired. He then turned 
seventeen people in to have his successor prosecute them. You would think under the 
circumstances his successors would drop the matter, but no, they all want the fees for 
their departments. 

The next Baker County Plarming director seemed to think Baker County only 
considered pole barns farm exempt. Jo visited a friend in Klamath County who had 
recently built a new barn on a farm exempt permit. It had a concrete foundation, a 
concrete floor with drain to wash his horses inside, it was also pine paneled. Jo liked it 
enough to get his plans in case she can build a barn. 

Somewhere along the way the building inspector alerted the Consumer Affairs 
Department. I would think they would be in a position to help the consumer, but that 
doesn't seem to be the way it worked. He came to the property when no one was there 
and later contacted the DEQ about the septic system. 

After that came the threat of liens, ect. I feel all liens should be withdTawn. 
Especially Dick's excessive one. He was merely helping his sister complete her project, 
not a contractor as such. He had asked her if her paper work was in order - she had her 
permit. I asked him where he got the specs for the system. From Diane Naglee when she 
okayed the perk hole. He also suggested to Jo that DEQ would like to see the system 
before it was covered. However, Jo felt since they need not be involved and her helper 
with a little tractor wanted to cover it before going back to Idaho, she let him cover the 
system. 

Later, when Jo went back to tell Debbie De Shaw that she did need a DEQ permit, 
she told Jo that "She couldn't begin to understand all of the rules and regulations." If 
someone earning her livelihood can't learn all the laws and rules, can a lowly citizen be 
expected to know them all? 

There was no plan or thought of trying to beat the system, Jo went through the 
process that should have been right for her needs. For that reason, we asked for a 
hearing. The ground is high and dry and no environmental problems should develop 
from the system that is in place. I feel that we are promoting world freedom while our 
freedom and dreams are being talcen away from us. I think that measure 3 7 passed in 

·November because too many people have experienced a like episode. 



( 

\ ( 

I have always felt we should care for the Earth that God has given to us and to 
leave whatever part of this world we inhibit better than we found it. I alil not against 
caring for the environment, but with changing laws, rules, personnel that sees things 
differently than the last person in office makes it hard to comply. 

According to DEQ 's owu rules, if they do not respond to an inspection call in 7 
days, the system is automatically approved. It took 2 Y:, weeks after Jo called to get the 
system inspected. They need to respect their owu rules. 

I don't know how all of this would stand up in a court oflaw. We do not feel that 
we can afford an attorney to represent us, all we can do is plead for mercy and 
forgiveness, trusting that you will do what you know is right. 

:1~~~./:&.' 
Barbara Chapman Fleming ~ 

/Z./-3 
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P.O. Box 985 
Baker City OR 97814 

March 7, 2004 

Diane E. Naglee, RS 
Natural Resource Specialist 
Water Quality Program - Eastern Region 

Dear Diane, 

( 

I am writing in response to your March 3, 2004 letter and packet concerning the 
4549 Keating Cutoff Road RE: ERP-04-028. Since it has been most of five months 
since Jo Fleming sent you her letter we all felt you concurred with her on the usefulness 
of her septic system. You did not remark on the substance of her letter. As she said, she 
read the 105 pages on the Oregon septic systems, and felt hers was adequate. She was 
told by the secretary (in 2000) of the Baker City Building Department that an ag shop 
building did not need a septic permit. Because of that, her helper wanted to cover the 
system before taking his little tractor back to Idaho, she let him do it. Tills helper had 
recently installed his own system in Idaho, so he knew how it should be done. The 
project had been engineered and overseen by the two engineers. The trench was done by 
a neighbor that has excavated for other local systems. This shop does not produce a lot of 
sewage. The ground is high and dry and should be able to handle the load. If we have to 
re-do, I suppose we can, but it should not really be necessary. My husband is the final 
stages of Parkinson's disease. I have neither the time nor money for letter writing and 
bureaucratic decisions, as I am his full time caregiver. Jo paid $490.00 for the site 
evaluation. I paid a $670.00 fee. This is a lot of money for what the D.E.Q. describes as 
efficiently conducted minimum services 

Sincerely 

Barbara C. Fleming 

121-1 
I 
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April 3, 2003 

Mark Bennett 
1995 Third Street 
Baker City, OR 97814 

Re: Glenn & Barbara Fleming Trust 

Dear Mr. Bennett: 

This is in correspondence with your letter on Maich 26, 2003. We wouia-liketo iellour 
story regarding the building located on SS-42-00 Tax Lot 3400, that does not meet the 
requirement as outlined in ORS 455.315 (Agricultural Building Exemption Certification). 

Please feel free to contact me if there are any questions. 

Sincerely yours, 

Barbara Fleming 



Glenn felt we needed irrigated pasture to go with our range land on Virtue Flat. 
While Jo was supervising logging on our California property. Glenn found the 80 acres 
in Keating. On February 1, 1993 we closed escrow on the 80 acres in Keating. I told Jo 
and Glenn that the day we closed escrow we need to get two building permits. We needed 
forty acres for each permit, we both planned to build o~'!Jo acres. 

It was winter and we had to drive to Pendleton for building permits at that time. 
We were also low on cash and the irrigation system had to be completed by July 1, 1993. 
That was Glenn's first priority. 

That October a friend mentioned that we needed 80 acres to build one house. I 
checked that out with a realtor friend. True. We decided we could handle that. Then in 
April 1994 neighbors asked if we would like to buy their place. They went to the 
planning office and found that neither of us could build. We now needed 160 acres to 
build one house. The neighbors had an older home on their property. The older home on 
our 80 had burned several years before we bought and had not been replaced. The fact 
that this last change was a bi.ireaucratic ruling made Glenn felt especially victimized. Our 
property was not worth what we had paid for it 13 months before. 

We irrigated the summers of 1993 and 1994. We found it necessary to sometimes 
drive out to Keating up to three times a day if the sprinkler went off or something went 
awry. Ninety miles a day- even thirty adds up to more than profit. The next year we let 
the neighbors just use the land to save those trips. It wasn't worth it even to next door 
neighbors. The following year the rancher that leases our range land on Virtue Flat took 
over the 80 in Keating as well. 

It was that way until it didn't fit into his plans either. Dick was here by then and 
took over the responsibility of irrigating and using the property. In the meantime Glenn's 
Parkinson's disease manifested itself and he knew he could no longer manage on his 
own. We had received permission to build if we added some of our Virtue property to 
the request. I wanted to take them up on that, but Glenn didn't want to be hampered in 
that way. 

When we told Grant and Barbara in the Planning Office here that we had 
permission, but the two years were up they were both very surprised. They did not think 
that would be possible at that time. , Now I am told it is possible again. Jo was in 
Klamath Falls trying to figure out how she could get back to Baker to be with her family. 
When her job folded in Klamath Falls she felt the time had come. When Jo wanted to 
build a house Grant would not even take Glenn's money because he was sure he could 
not get a house building permit. He told Jo we had to have 160 contiguous acres. He 
even said we could buy from Lawry's then resell it back to them as long as we had the 80 
acres. What an expensive hassle! 

People from the Planning office and the Assessor's office and even a planning 
office employee from Salem have expressed dismay over our inability to build on that 
piece of property. 



With our best interest at heart and still doing the job they felt they had to do Jo 
was given a permit for an Ag shop. Jo asked for a shop. Jo asked if she could have a 
bathroom. Yes. Bed? Yes. Do you need to see my plans? No. So she got her permit for 
an Ag. shop and was then told the Planning Office was through with her. The rest of her 
permits would be from Baker City Planning Department. She went to them and received 
the electrical and plumbing and sewer permits. 

No one said she had to build a floorless pole building with tin. You cannot work 
in such a building in Baker County Winters. The wind out in Keating could blow you and 
it away. Neighbors on Virtue Flat had a pole equipment shed that was taken by wind. 

If she was able to build a bathroom it precludes a septic tank. I saved the boards 
from the outdoor toilet, but feel you would appreciate that even less. No one gave 
anymore counsel. No one had advised her so she went ahead with the plans she had 
drawn up before. She has had her house plans for years-she keeps fine tuning them. She 
had also drawn up plans for a shop to go with her house. She wants them to match. This 
woman is an artist and a neat freak who likes a place for everything. Without a house she 
had to do what she could do. She appreciates beauty. That is what she wants to create. 

When she was in the planning stages I told her to build a shop as beautiful as the 
one often shown in the White Flower Farm catalogue. I am not the only lover of 
beautiful old barns or the Wallowa old barn tour would not be a yearly event. There is a 
large white barn up the hill from a house as you leave Elgin for Wallowa. I always gaze 
longingly at it as we pass. Ever since we first planned to ranch over 55 years ago I have 
asked for coordinated and beautiful buildings. Please, no tin/ metal buildings. 

This building is still in process. Who would leave their possessions in storage and 
pay $80 a month or more when they had a way to store them in their own shop? Again, 
most ranches have a house to hold most of their p9ssessions. Who would plan a house 
where you would have to go through an unheated garage to go to the bathroom or 
upstairs? It was plarmed for the convenience of a rancher as he works there throughout 
the day. 

Hali feels if Jo were not out there to keep her eyes on the horses that she would 
have to be there. She does not want to raise her f!llllily in the inconvenient shop. What 
we have out there now are horses. They need supervision. More can be done with the 
property when someone .is there. You really can't prove up on a piece of property when 
you have to drive out from town. Your time is spent in the vehicle instead of farming. 

All the plans are not in place. Hali has talked of foaling in the shfp. The colts 
have been in the Ag. shop as part of their training to leaq1to enter a building. I have beeri 
saving chicken articles as well as the Extension Office mailings on calves and cattle etc. 
We want goats to eat weeds. Our children grew up with goats and learned to love them. 
The baby goats or chicks might spend a short time in the shop before being housed 
elsewhere but their supplies could be stored there. 



Even before the building was built we found we needed a telephone to save on 
trips to town. A cell phone will not work in the valley. Much travel was averted after 
one was installed. Electricity is needed for today's telephone. It seems to me both would 
be needed in an Ag. building to save steps. Dick and Hali have been helped in caring for 
the irrigation and the horses by having this building to use. 

Hali has plans in her head for washer and dryer in her ideal barn. The washer and 
dryer in the Ag. Shop would be left for horse blankets and ranch clothes in the event a 
house is built. Jo was told she would have no trouble with her Ag. shop unless a school 
bus stopped by her door. So Zayda did not go to Keating this third grade year. She lives 
in town, but her mother is out at the 80 most everyday. 

Jo is doing what she has to do to use the property. With personnel changing and 
laws changing, personal conception differences it makes it hard to know how to conform. 
We should not really be pressured into conforming to others ideas on our own land. 
Property rights were the basics for our government. They are challenged at this time. 

When Larry made his first inspection he mentioned that the foundation was over 
qualified as an Ag. building foundation. We were mystified by this remark. How could 
any building have too good of a foundation? We felt ifthe old barn on the property had 
had a foundation it would be in much better condition than it is now. 

It seems to me, due to subsequent actions,.that Jo was notadequately advised by 
the Planning Office. There was only an acting director here at the time and he did what 
he thought would work. Jo told Grant that she would have to make quilted saddle 
blankets. He put his head on the counter. People have responded to that joke enough that 
you can see her first two at the Ranch Art Gallery on Broadway in Baker City. 

If this building is considered a dwelling then we probably would not be able to get 
a permit to build a house, not to mention the money is now tied up in the Ag. shop. A 
house has always been the ultimate goal. Our property has been used by planners and 
cheapened and in a sense confiscated. 

I suppose you can call it what you will, but to the Fleming family it will always be 
"the shop". 

Sincerely yours, 

Barbara Fleming 
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My Story 

I have been a rancher and a property owner in Baker County since 1971. We have 3, 402 acres of good 
rangeland in Virtue Flat, but we had no hay ground or irrigated pasture. We were looking for such on which to 
build our ranch headquarters. 

In January, 1993, we closed a deal on an irrigated eighty acres in Keating Valley: There was a barn, 
well, garage, outbuildings, aJtd fences. It would fulfill our needs. The house had burned a few years earlier. 

My wife and I were both in our seventies. Our daughter thought she should come to Baker and look 
after us. She wanted to build a house for herself: and we wanted to build a house for ourselves. At that time the 
eighty acres fit the bill nicely. 

We didn't immediately apply for building permits. We were busy cleaning the place up and putting in a 
new irrigation system. Then, without warning, in October, 1993, we learned that the legislature had changed 
the law to require eighty acres to build one house. 

My comment was, "Well, we can still build one house." 

Then, in January, 1994 (I think) some bureaucrat in Salem issued and administrative rule requiring one 
hundred sixty acres in order to build a house. An administrative rule carries as much weight as a law, but is not 
passed by a duly elected law making body. 

. . We applied for a building permit, anyway. We received a letter from the planning commission stating 
hat if we threw the rangeland into the pot, we could get a permit to build one one-family dwelling. I didn't 

want to tie up the rangeland that way, so we dropped the matter. 

About this time I was stricken with Parkinson's disease. It was very debilitating, so we let the matter lie. 

We paid $88,000 for the land and spent another $25,000 on the irrigation system all before our friend in 
Salem, with the stroke of the pen reduced the value of our property by 50%. There is no market for property 
that you can't build on. 

What good thing would a nice house on the property do? 
a. Provide a place to live.so someone can live there and take care cf the property. 
b. Beautify the countryside. · 
c. Increase the tax base in the community. 

What harm would a nice house on the property do? 
a. None whatsoever 
b. Might step on the toes of some fat cat bureaucrat. 

In reading the portion of the Oregon State Constitution that may correspond to our National Bill of 
Rights, I read what I will paraphrase as: 

Neither the State of Oregon nor any subdivision thereof shall pass any law restricting the normal 
use of private property. Art. XVIII Par. 10. 

I feel that my rights as a citizen have been violated throughout this whole affair. 

Thank you, 

Glenn M. Fleming 
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Please submit In triplicate 

STATE OF OREGON 
BUILDING CODES AGENCY 

FARM 
AGRICULTURAL 

BUILDING 
EXEMPTION 

CERTIFICATE 
' 

For Agency Use Only: 
ZONING AUTHORIZATION: 

No:__,tt:ffL_=:,.E::::..~.::::_.,z::.3:2~~~..-.-~ 

ZOOii:-,f'-q~+--;;----Naa:-L~~=w~5"-

9t:-4~~~~!:f--Tt1e:~~~Lfl-~~ 

Courfy:-?.7.i!!J.~(L._--oate:~;z::.Q.~~711 

---""--'--'--'"'""'"~--'-~~=-""""--~· usaa BUtldirg:--;--P~:Zl:!S~~~z.-.:dft.~~~~~ 
.. : • ' ·.:'. • ,£ ; •• _,- ··._.. ' - - • ' • '.., - • ·_ • ,; ;i ·. . - . ' . ;. ' . ' _-

am the owA~ J.,lessee of the above.;not!ld stru\)lure to.be erected.;:;Jocat,ed 011 Tax lot · ·· • . ·' Township 
\ange ~ · Section · ..• .tf'.2 . . anti cio hereby de.clijre s.aid structure 1.s an agriculture building as defined in 
>ection 40 ~State Structural Specialty Code (definition on back oLthis form) and is exempt from the State Slructural 
>pecialty Code. Plans will not be required to be submitted and a Building Permtt will not be required. Electrical, plumbing, 
nechanical, elevator, and boiler permits ara required. (Reference ORS 455.315) 

declare that said building is not: 
a A dwelling. 
b: . A structure used for a purpose olher than growing plants in which persons perform more than 144 man-hours of 

labor a week. .. , · . .. . . · . . .c· · . . . . 
c. A struclure regulated by the State Fire Marshal pursuant to ORS Chapter 476. · 
d. A place used by the public. 
e. Located In a designated Flood Zone. 

further declare that prior. to any chang9 in use,p( said structl.lre ·that would remove said structure from the exemption. a 
uilding permit will be obtained ahd the structure. will be .m<Jde. t0 conform"to alltequ!rements of the State Structural 
pecialty Code as required for th_e new use. 

~ 

TA TE OF OREGON 

oontytt- 2JI A · · -
' 
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MY COMMISSION EXP~ES J;J.LY 11. 2003 



Plumbing Permit Application 

City of Baker City Building Department 
1655 First Street, P.O. Box 650 
Baker City, OR 97814 
541-523-0535, Fax 541-524-2049 

Directior1s_· -------

Name: F le.Jn l"n..1f. 

Zip"'J7 cf If 
Address ? 0 6ox q fr 
CittB@(I u{y State: {);.z_ 

Phone:( 9?'o73- 337 3 Work:1-1------

-- -------- -- -- - - --

PLUMBING PERMIT FEES , , . 

(1) 1 & 2 Family Dwellings 
(a) Per each bathroom(new construction).. . ...................................... . 
(b) Per each% bathroom(new construction) ................................................. . 
(c)·Water Service......................... . ........................... . 
( d) Sanitary and storm sewer service....... . ... .. . . . .. . . . .. . .. . ... .. . . .. . . . . . .................. . 
(e) Minor installation(per fixture) ............................................................................... . 
{f) Special equipment or DWV alteration .................................................................. . 

F· nufactured Dwellings and Prefabricated Structures (circle one) 
(a) vonnection to existing drain, sewer and water(inrtia! installation) ....... . 
(b) New sanitary and storm sewer .. .. . . . . .. . .. .. .. .. .. . .. .... . . . . . ....................... . 
(c) New water service ....................................................................... . 

(3) Commercial, Industrial and Dwellings Other Than One or Two Family 
(a) 3 or less fixtures ........................................................................................ . 
(b) Base fee(includes 4 to 10 fixtures) ..................................................................... . 
( c) 11 or more fixtures( base fee plus cost per fixi;ure ).. . .. . ................................ . 
(d) Water Service(first 100') .................................................................... , ................ . 
(e) Building sanitary sewer(first 100') ........................................................ , ............... . 
(f) Building storm sewer(first 100')....................................... . .................................. . 
(g) Additional 100' or part thereof( water or sewer) ................................................... . 

(4) Miscellaneous Fees 
(a) Reinspection.......... .. .................. . 
(b) Specially requested inspections(per hour). 

(5) Total of Fees Collected: 
(a) Enter total of above fees(minimum permit fee $40) ................... . 
(b) Ente~Surcharge ~ ...... , .. O.] ............... , .............. . 
GRAND TOTAL ......................................................................... . 

COST 
(EACH) 
$60.00 
$30.00 
$28.00 
$28.00 
$15.00 
$40.00 

$40.00 
$28.00 
$28.00 

$50,00 
$123.00 
$15.oo 
$40.00 
$40.00 
$40.00 
$22.00 

$40.00 
$40.00/hr 

NO. OF 
ITEMS 
I 
I 
/ 

Applicant must hold an Oregon registration to conduct a plumbing business or be exempt from this requirement. 
1 hereby certify that, to my knowledge the above informati'on is true and correct. All work to be perfromed shall be in accordance with all governing laws 
and rules. 

PERMIT EXPIRES IF WORK IS NOT STARTED WITHIN 180 DAYS OF ISSUANCE OR IF WORK IS SUSPENDED FOR 180 DAYS. IT IS THE 
REPONSIBILITY OF THE PERMIT HOLDER TO REQUEST INSPECTIONS. 

o I am the property f>Wner doing my OW)), \)'Ork. / • , 1 . " IJ uh I f/-a.Jws , ~ 
Co~troctor name: ,Q1U7 m1117a ["!?Lmbti Address:'7'6 .;{7o y'tJ Ulrr+tt".5 Phone No.$< '/-$/9-v. A 

CCc, ... -/lf 330 Expires: 8"/;b/oJ License No.:l-O?ff78 Expires: r-J31Zlt Business license noR3l/18fP Expires: Lf.. DI (} J... 
~ ~ . , 

Signaturef>e <; 4~/l#fUy 
I fi 

White-Applicant 

Date fhd.,~ / '}_, d-0 0 / 

Pink-Fille Yellow-Office 



2/15/05 YE 
12:55 2005 IMPROVEMENT COST ELEMENTS INQUIRY A10122 

REF/LN CODE MAP/LOT NAME AA VA PCL MCL 
7578 _1. 0514 08S42 03400 ODO FLEMING, JO & BARBARA 3 551 551 
PK 2003 BC 326 _ GENERAL PURPOSE BLDG - CLASS 6 APPR .G..i'. YRAP 2003 BEGTR £.!l..03 

~BL 2002 YRREM SITUS 45491 __ KEATING CUTOFF RD _,,_C"""'OU=N~T~Y ___ _ 
P 1 ENDTR C=Cost, I=Income £ INCOME APPROACH: 
ELEM UNITS UTYP D DESCR~PTION W/C CST/UN.xx ADJUSTMENT 
0002 2100 SQFT .U. SECOND FLOOR AREA 21,37 £1:1E_ __Sll. 
OD 5.0 2116 S QFT 1 BUILDING A REA 1210 __ 100 
2452 2116 SQFT _ WALL HGT 12' - AVG 24 __ 100 
2500 504 SQFT _ INSULATION-FBLG 1.5" 30 __ 100 
4207 504 SQFT _ FULL FIN DRYWL TP TX 370 __ 100 
4705 2 EACH _ GARAGE DOOR OPENER 32000 __ 100 
5502 1 EACH _ ELEC PANEL -200 AMP 110000 __ 100 
5505 25 EACH _ ELEC OUTLET-110 VOLT 3500 __ 100 
6001 1 EACH _ BATH FULL C3 FIXT) 185000 __ 100 
ECL % DES % DES % DES % DES % DES % ADJUSTED BASE: 
_ _ LCM 100 PHY 100 FNC 100 +C- 100 USE 100 100 100 = 
MAIN SQFT 2,116 COND = ADJUDICATED VALUE: YEAR AMT 
TRENDING:YEAR 2003 2004 = MKT 

% 100 X 100 X 100 X 100 X 100 X 100 X 100 X 100 = RMV 

2-M/S 3-RM 5-DFT 6-INV 7-EOJ 8-CLR 9-PRV 10-NXT 11-COM 14-DEL 

AMOUNT 
22439 
25604 

508 
151 

1865 
640 

1100 
875 

1850 
56,692 
56,692 

56,690 
56,690 



2/15/05 
12:58 

REF# 7578 08S42 

COMMENTS-APPRAISAL 
MAP/LOT NAME 

03400 ODO FLEMING, JO & BARBARA 
COMMENTS 

YE 
A10111 

MAR VAR PCL MCL 
3 551 551 

Pg 1 

GARAGE, OFFICE AND BX ON 1ST FLOOR. OFFICE IS INSULATED WITH S/R BUT NO 
T/T. BX FIXTURES ARE~NOT HOOKED UP. GARAGE AND 2ND FLOOR ARE UNFINISHED. 
GY 9/10/02. 
2005 NC - UNIT IS BEING LIVED IN - EST 75% CMP - FUNCTIONAL GIVEN FOR LIVAS 
ILITY. 10/05/04 TL 
JV75962 ORS 308-242 & 309-110(2) APPEAL #10 DISMISSED, VALUE STIPULATED 
PRIOR TO BOPTA CONVENIN' KS 2/2/05 

7-EOJ 8-CLR 9-PRV 10-NXT 19-MENU 
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Environmental 
Quality 

Umatilla Chemical Demilitarization Program 
Status Update 

Environmental Quality 
October 21, 2005 

(Agenda Item E) 

Umatilla Chemical Demilitarization Program 

Permit Modification Requests (PMRs) for the Umatilla Chemical Agent Disposal Facility 
(UMCDF) 

Since the last update, the Department has received the following UMCDF PMRs of note: 
• Class 1 PMR UMCDF-05-040-PFS(lR) - proposes to modify the monitoring 

instrumentation on the furnace pollution abatement system carbon filter systems to more 
accurately measure the moisture in the exhaust gas. Accurate measurements of the moisture 
content are necessary to ensure that the carbon remains sufficiently dry to adequately adsorb 
any chemical agent that may be present. This PMR was submitted on September 23 and is 
currently being reviewed by the Department. 

• Class 1 PMR UMCDF-05-041-DFS(IR)-proposes changes to the permit limits for key 
operating parameters (exhaust gas temperature, exhaust gas flow rate, agent feed rate) in the 
Deactivation Furnace System (DFS) based on the preliminary results of the DFS GB rocket 
agent trial burn (ATB). ("GB" refers to the nerve agent Sarin.) Adjustment of these operating 
limits prior to formal review of the final ATB report is necessary to ensure ongoing DFS 
operations are conducted consistent with how the ATB was performed. This PMR was 
submitted on September 8 and is currently being reviewed by the Department. 

• Class 1 PMR UMCDF-05-014-WAST(IR)-proposes changes to how carbon that is 
changed-out from filter systems will be managed, collected and stored in J-Block pending 
future treatment at UMCDF. The current permit requirements still reflect the original plan to 
process the changed-out carbon immediately in the Dunnage Incinerator, which will not be 
constructed. This PMR was submitted on August 19 and is currently being reviewed by the 
Department. 

The Department has approved the following UMCDF PMRs of note: 
• On September 22, Class 1 PMR UMCDF-05-042-MPF(lR) - approved changes to the Metal 

Parts Furnace (MPF) system to install a backup combustion air blower that will allow the 
MPF to safely and properly treat combustible secondary waste during a forced shutdown 
situation. Implementation of these changes is expected to be complete in December 2005. 

• On September 22, Class 1 PMR UMCDF-05-039-MPF(lR) - approved final design and 
operating requirements for the ventilation/filtration and monitoring system for the MPF 
discharge airlock cool-down area. This PMR resolved outstanding issues from two PMRs 

DEQ Item No. 05-2184 (92.01) Date Prepared: October 14, 2005 



related to the MPF that were previously approved by the Department. Approved changes 
were implemented prior to the initiation of chemical agent operations in the MPF. 

• On September 14, Class 1 PMR UMCDF-05-028-MPF(lR)- approved revised operating 
limits for the MPF based on the results of the previously performed surrogate trial bum. 
Implementation of these operating requirements was completed prior to the initiation of 
chemical agent operations in the MPF. 

• On August 23, Class 1 PMR UMCDF-05-038-DFS(lR) - approved deletion of the 
requirement to conduct a separate GB rocket agent trial burn for potentially gelled rockets. 
Based on initial processing of 10% of the rockets that were identified as potentially gelled, it 
was determined that these rockets were not actually gelled and could be drained/processed in 
accordance with current permit operating limits, without the need to conduct a separate trial 
burn to establish different operating limits. 

• On August 16, TAR UMCDF-05-033-MPF(TA) - approved temporary changes (through 
2112/06) to the MPF system that are designed to improve the facility's ability to more safely 
respond to forced shutdown situations (e.g. loss of power, combustion air or burner flame, 
etc.) while hazardous waste is being processed in the MPF. Allowed implementation of the 
changes prior to the initiation of chemical agent processing in the MPF, while the 
Department continued its review of the associated Class 2 PMR that is intended to make the 
changes permanent. The approved changes were developed in response to forced shutdown 
occurrences at other chemical demilitarization facilities. 

• On August 11, Class 1 PMR UMCDF-05-031-MPF(lR) - approved changes to the MPF 
system that are designed to provide better temperature control in the MPF during hazardous 
waste treatment operations. The proposed changes were based on lessons learned at other 
chemical demilitarization facilities and were implemented prior to the initiation of chemical 
agent processing in the MPF. 

• On August 9, Class 2 PMR UMCDF-05-008-W AST(2) - approved the establishment of four 
additional permitted storage areas within the Munitions Demilitarization Building that will 
be used exclusively to store containers of secondary waste that are awaiting treatment in the 
UMCDF furnaces. This additional storage capability should facilitate UMCDF' s ability to 
more efficiently process secondary waste by having containers of secondary waste available 
and ready to process anytime the furnaces are not being used to destroy munitions/bulk 
items. 

Agent Operations at UMCDF 
As of October 11, 2005, UMCDF had processed 32,457 GB rockets (36 % of the original 
inventory of GB rockets at UMCD) and destroyed more than 340,000 lbs. of GB agent 
(approximately 17% of the original inventory of GB agent at UMCD). 

The Deactivation Furnace System (DFS) was shut down for a scheduled annual maintenance 
outage from September 8 until October 3, 2005. Following the restart of the DFS, the site 
performed four mini-burns in preparation for conducting the trial bums later in October to 
demonstrate PCB destruction efficiency to satisfy federal Toxic Substance Control Act (TSCA) 
requirements. 

No further rocket fires have occurred in the explosive containment rooms since July 29, 2005. 
Since that time, nearly 8,000 GB rockets have been processed. 

Umatilla Update to the EQC (October 21, 2005) Page 2 of 5 



UMCDF has begun agent operations in the Metal Parts Furnace (MPF). On September 27, 2005, 
the site began bulk GB agent processing by punching and draining four MCI bombs, each 
containing approximately 220 lbs. of GB agent. On September 30, the site processed the first 12 
drained bombs in the MPF and a total of 28 GB bombs have now been processed. UMCDF 
plans to integrate the processing of bulk GB agent into its operations, while they continue to 
destroy GB rockets. They intend to alternate between processing GB rockets and GB bombs; 
three weeks of rockets, then one week of bombs. 

Analysis of Rocket Propellant Samples 
Evaluation of propellant samples from rockets at UMCD and the Pine Bluff Arsenal is near 
completion at the Picatinny Arsenal in New Jersey. Propellant samples from Pine Bluff GB 
rockets showed a similar separation of nitroglycerin from the propellant and migration of liquid 
nitroglycerin to the outer edge of the propellant grain as was seen in the propellant samples from 
UMCD. A final report on the propellant evaluations from both sites is expected to be issued by 
the Army in late November. 

Agent Trial Burns 
On October 7, 2005, UMCDF submitted its final report to the Department for the DFS GB agent 
trial burn. The report appears to indicate that UMCDF successfully demonstrated its compliance 
with agent destruction efficiency and all other permitted emission limits (with the exception of a 
few organic compounds that are products of incomplete combustion, PI Cs) while processing 34 -
35 GB rockets per hour. For those PICs, the results were below laboratory analytical detection 
levels and those detection levels are not low enough to demonstrate compliance with emission 
limits in the permit. Based upon the pre-trial burn risk assessment, it does not appear that 
emissions of these PICs represent a significant risk to public health or the environment at the 
laboratory detection levels. However, these emissions will be more fully evaluated in the post
trial burn risk assessment. 

The preliminary GB agent trial burn report for the Liquid Incinerator # 1 (LIC 1) was submitted to 
the Department on August 18, 2005. The Department expects to receive the final report on the 
LICl GB agent trial burn during the week of October 17. As was the case with the DFS, the 
preliminary report appears to indicate that UMCDF successfully demonstrated its compliance 
with agent destruction efficiency and all other permitted emission limits (with the exception of a 
few PICs) while destroying 1,030 lbs. per hour of GB agent. For those PICs, the results were 
below laboratory analytical detection levels that were not low enough to demonstrate compliance 
and do not appear to represent a significant risk to public health or the environment, based upon 
the pre-trial burn risk assessment. The emissions will be more fully evaluated in the post-trial 
burn risk assessment. 

The GB agent trial bum plan for the MPF is under review by the Department and UMCDF hopes 
to conduct the trial burn in January 2006. 

The surrogate trial burn report for the Liquid Incinerator #2 (LIC2) is under review by the 
Department. After it is approved, the Department will begin its review of the GB agent trial burn 
plan for LIC2. UMCDF hopes to conduct the LIC2 GB agent trial bum in late Spring/early 
Summer of 2006. 
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GB Ton Containers 
UMCDF received laboratory results of samples collected in late July/early August from four GB 
ton containers that had been stored at UMCD. These containers had been shipped to UMCDF 
for expedited characterization and processing due to concerns regarding deterioration of the 
physical condition of the containers. However, due to uncertainties related to the laboratory 
analytical results, the site will be resampling three of these containers in the near future. UMCDF 
plans to process the contents of these containers after they have reliable characterization results 
that can serve as a basis for ensuring appropriate feed rates of the contents to the LIC 1. 

Umatilla Chemical Depot (UMCD) 

Appeal of Permit Conditions in UMCD Hazardous Waste Storage Permit 
It appears that UMCD's appeal of six conditions in the hazardous waste storage permit issued in 
January 2005 will be resolved without proceeding to a formal hearing. UMCD will be 
submitting a permit modification request to modify two of the six conditions in the permit. 
Based upon discussions with the Department, UMCD is expected to drop their objections to the 
remaining four conditions. The Department will keep the Commission apprised when final 
resolution of this item occurs. 

Significant Events at Other Demilitarization Facilities 

Anniston Chemical Agent Disposal Facility (ANCDF), Alabama 
In mid-September, after completing a maintenance outage, ANCDF resumed destruction of 105 
mm GB projectiles. These are the final GB munitions to be processed at ANCDF. After these 
projectiles are destroyed, the facility will shut down and begin its changeover process in 
preparation for commencing its VX campaign (expected to begin in the first half of 2006). 

Newport Chemical Agent Disposal Facility (NECDF), Indiana 
In mid-September, after modifying its neutralization processing procedures, NECDF resumed 
operations to destroy VX agent. The modifications were necessary to eliminate unexpected 
flammability characteristics discovered after an analysis of the VX hydrolysate in June. 

The Army has rejected a proposal for revision of its plan for off-site disposal of hydrolysate from 
neutralization of VX nerve agent. A September 1, 2005, letter to the Army from the Chemical 
Weapons Working Group (CWWG) urged the Army to construct a supercritical water oxidation 
facility at NECDF and use it to destroy the hydrolysate on-site, rather than shipping hydrolysate 
to a commercial wastewater treatment facility operated by DuPont in New Jersey. In a 
September 27 letter to CWWG, the Army indicated it will continue efforts to ship hydrolysate 
from NECDF to New Jersey, stating that, "maintaining an accelerated destruction of the VX 
while meeting international treaty goals can be best achieved at Newport by treating the 
hydrolysate off site at a permitted commercial facility." Public officials in New Jersey and 
Delaware have expressed significant opposition to the transport of VX hydrolysate to the DuPont 
facility. 
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Pine Bluff Chemical Agent Disposal Facility (PBCDF), Arkansas 
On October 4, 2005, PBCDF destroyed its 20,000'h GB rocket. In the week of October 10, 2005, 
the site began its deactivation furnace system GB agent trial burns and TSCA trial burns to 
demonstrate PCB destruction. 

Blue Grass Chemical Agent Destruction Pilot Plant (BGCAPP), Kentucky 
As of October 5, 2005, the BGCAPP had received its hazardous waste RD&D (research, 
development and demonstration) permit and its air quality permit from the Kentucky Department 
of Environmental Protection. Initial infrastructure construction for the facility is expected to 
begin in 2006. The RD&D permit only addresses GB agent. However, based upon the 
anticipated success of the process, at a later time the permit may be expanded to a "regular" 
hazardous waste treatment permit and include the processing of VX and mustard agents. 

Aberdeen Chemical Agent Disposal Facility (ABCDF), Maryland 
On September 29, 2005, ABCDF reached the halfway point in cleaning and decontaminating the 
1,818 ton containers that previously stored mustard agent at the Edgewood Area of Aberdeen 
Proving Ground. Neutralization of the mustard agent drained from the ton containers was 
completed in March 2005. 

Deseret Chemical Depot (DCD), Utah 
On October 3, 2005, the Tooele Chemical Agent Disposal Facility (TOCDF) (located at the 
Deseret Chemical Depot, Utah) completed its processing of VX hydrolysate generated from 
chemical neutralization testing conducted between 1999 and 2001 at the Chemical Agent 
Munitions Disposal System (CAMDS), the former research and development facility at DCD. 
Having completed its processing of all GB and VX munitions, TOCDF is now making 
preparations to conduct its mustard agent campaign, which is expected to begin in Summer 2006. 

On October 6, 2005, DCD officials stopped all hazardous waste operations at CAMDS due to 
findings identified in a letter from the Utah Department of Environmental Quality, based upon a 
regulatory review of operations at CAMDS the previous week. The Utah state regulators cited 
mislabeling of waste containers, lapses in tracking wastes, and other regulatory deficiencies. 
CAMDS had been performing secondary waste segregation and repackaging activities for agent
contaminated materials. 
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State of Oregon 

Department of Environmental Quality Memorandum 

Date: 

To: 

From: 

Subject: 

September 12, 2005 

Environmental Quality Commission 

1 Stephanie Hallock, Director jJ · 

Agenda Item F. Informational Item: Environmental award recognition for 
Northwest Automotive Trades Association and Mac's Radiator and Air 
Conditioning, October 21, 2005, EQC Meeting 

Purpose of Item To recognize small businesses in Oregon that recently earned national 
environmental awards: Northwest Automotive Trade Association and 
Mac's Radiator and Air Conditioning. 

Background The National Steering Committee for Small Business Assistance 
Programs and the EPA Office of the Small Business Ombudsman 
recently bestowed the following environmental awards on the 
following Oregon businesses: 

2004 National Environmental Industry Leadership Award 
Bestowed on the Northwest Automotive Trades Association (NATA), 
which partnered with DEQ to create DEQ' s ecological business 
program, EcoBiz. Automotive businesses earn the EcoBiz designation 
by implementing comprehensive pollution prevention practices that 
meet and exceed environmental regulations. NATA also partnered with 
the Oregon Environmental Council and DEQ to promote a mercury 
switch-out program, which allows Oregon drivers to visit one of 110 
participating repair shops to have mercury-containing trunk and hood 
latches safely disposed of and replaced at no charge with non-mercury 
switches. The program has resulted in the safe management of more 
than 44 pounds of mercury since 2001. 

200:j National Small Business Pollution Prevention Leadership 
Award 
Bestowed on Mac's Radiator and Air Conditioning, Springfield, 
Oregon, for exemplary implementation of comprehensive pollution 
prevention practices at all of Mac's 15 facilities in the Pacific 
Northwest. All of Mac's Oregon repair shops are Eco Biz-certified and 
Mac's Washington and Idaho shops voluntarily operate under the same 
strict environmental guidelines as the Oregon EcoBiz locations. 



Agenda Item F: Informational Item: Environmental Award Recognition 
October 21, 2005, EQC Meeting 
Page 2 of2 

EQC 
involvement 

Attachments 

Available Upon 
Request 

Approved: 

Please join DEQ in congratulating NATA and Mac's Radiator and Air 
Conditioning for their achievements. 

1. Fact sheet: Northwest Automotive Trades Association Winner of 
the 2004 National Environmental Industry Leadership A ward. 

2. Fact sheet: Mac's Radiator and Air Conditioning Winner of the 
2005 National Pollution Prevention Leadership A ward. 

Additional information is available from Linda Hayes-Gorman, DEQ 
Bend at (541) 388-6146, ext. 274 or Cheryll Hutchens, DEQ Portland, 
(503) 229-6480 

Name: 

Division: 

Report Prepared By: Cheryll Hutchens 

Phone: (503) 229-6480 

;/EQCStaffReportlnfultem.doc 
Revised by Dale Chipman Sept., 2004 
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Northwest Automotive Trades Association 
Winner of the 2004 Slate of Oregon -"' EnYironmental 

Serving Business and the 
Environment In Oregon 

National Environmental Industry Leadership Award 
In collaboration 

with US EPA 

NAT A received the 2004 
National Environmental 
Industry Leadership Award. 

Awarded by the National 
Steering Committee for Small 
Business Assistance Programs 
and the EPA Office of the Small 
Business Ombudsman. 
Awarded in June 2004 in at the 
National Small Business 
Conference in Sacramento, CA. 

Deb Elkins, former Executive Director of NATA, 
accepting the award during the 2004 National 

Small Business Conference in Sacramento, CA. 
Also pictured is Mark Shanahan, Chair of the 

National Steering Committee, and EPA's Small 
Business Ombudsman Karen Brown. 

About Northwest Automotive Trades Association 

• Northwest Automotive Trades Association (NATA) is 
the result of merging three not-for-profit trade 
associations on July 2nd, 2001 when the Automotive 
Service Association of Oregon (ASA) the Oregon 
Autobody Craftsman Association (OACA) and the 
Pacific Automotive Trades Association (PATA) officially 
came together under the name NATA 

•NATA has 600 members statewide in Oregon. 

NOW Au~oruqti~f!I T~ As~n, 

• NATA's members are collision, repair and transmission shops, auto dealers, 
parts and shop suppliers, tire installers, and tow operators. 

•NATA supports the automotive industry and its members through education, 
representation, and member benefits. 

Quality 

A Leader and Partner for the Environment 
NATA has partnered with the Oregon Department of Environmental Quality 
(DEQ) and other local governments and non-profit organizations to address 
a number of environmental issues. For example: 

• NATA has provided critical stakeholder input to DEQ on a number of auto
related issues, including lobbying in the Oregon Legislature against 
privatizing the Vehicle Inspection Program several times. 

• NATA promotes DEQ's Clean Air Action Days program on their website: 
Approximately 25 of their member shops provide 

financial incentives for consumers to participate in Clean Air Action Days. 

•NATA partnered with DEQ, City of Portland Water Bureau, and others to 
provide technical assistance to approximately 10 automotive shops within 
the Columbia South Shore Well Field Wellhead Protection Area. 

• NATA partnered with DEQ and a number of other local government 
agencies to develop and implement the EcoLogical Business Program. To 
date, over 60 automotive services facilities, both private and governmental, 
have been EcoBiz-certified statewide. 

• NATA partnered with the Oregon Environmental Council and DEQ to 
develop and implement the Mercury Switch-Out Program. Approx. 110 
automotive shops in Oregon participate in the program. Since November 
2001, over 7 ,000 switches and 44 lbs. of mercury have been switched-out. 

•NATA lobbied and passed HB 2429 in the 2005 Oregon Legislature for the 
auto dismantler group improving licensing, record-keeping, and other 
environmental requirements for auto recyclers in the state. 

·NATA President, Bob Anderson of AJ's Auto Repair, sits on DEQ's Air 
Quality Small Business Advisory Panel. 

• NATA has a seat on the Governor's Motor Vehicle Emissions Task Force -
which will analyze Oregon's opting-in on the California Tail Pipe Emission 
Standards. 
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Mercury is a highly persistent toxic chemical that can be found in 
various automobile components, namely convenience light switches. 
Even in small quantities, mercury can cause severe ecological 
damage and has been linked several health problems. 

In a joint effort with the Oregon Environmental Council and the 
Department of Environmental Quality, NATA and over 110 of its 
member shops have implemented the Mercury Switch-Out Program. 
Ultimately, this program allows drivers to take their vehicles to 
participating auto repair facilities in order to have their hood and trunk 
switches replaced with non-mercury alternatives. This program is 
free to customers and has resulted in over 7,000 mercury switches 
(and 44 lbs. of mercury) being replaced since the program's start in 
November, 2001. 

On the Value of Working With DEQ 

The Eco-Logical Business Program recognizes businesses that reach 
the highest standards in minimizing their environmental impact. 

The goal of the program is to prevent and minimize pollution 
generated by small businesses. It recognizes vehicle service and 
repair businesses and shops that reach the highest standards in 
minimizing their environmental impact. This is the first multi-media 
(air, water, & waste) certification program in the nation. 

There are more than 60 automotive service facilities, both private 
shops and public maintenance facilities, that have been EcoBiz 
certified statewide. 

The (DEQ) Small Business Assistance Program in Oregon is beginning to break down the barriers that have 
existed between small business and our state's regulatory agencies for many years. 

This is a critically important step towards environmental sustainability because working together we will be 
able to develop processes that are both profitable in the work place and environmentally beneficial at the 
same time. It makes good sense; it is a win-win situation. 

- Bob Anderson 

AJ's Auto Repair, Salem 

President, Northwest Automotive Trades Association 



Oregon's Air Quality Businesi:. _..;sistance Program announces 

Mac's Radiator & Air Conditioning 
Winner of the Slate of Oregon 

:Depatb oeot of 
:Environmental 
{luallty 

In collaboration 
with US EPA 2005 National Pollution Prevention Leadership Award 

National Award Winners! 

Recipient of the 2005 National 
Small Business Pollution 
Prevention Leadership Award. 

Awarded by the National 
Steering Committee for Small 
Business Assistance Programs 
and the EPA Office of the Small 
Business Ombudsman. 
Awarded June 13, 2005 in 
Biloxi, MS at the National Small 
Business Conference. 

Mac's owner Stephen MacDonald and Human 
Resources and Safety Manager, Teresa 

Conger, accepting the award in Biloxi, MS. 

Mac's On the Value of Technical Assistance 

"DEQ provided technical assistance to all our locations in Oregon. 
It has been a great experience for myself professionally. I have 
learned a lot and believe that Mac's has helped educate DEQ on 
radiator repair facilities. On a business level, utilizing DEQ's 
technical assistance program has been one of the best 
environmental business decisions we have made. The program 
people were very helpful. They listened to our comments and ideas 
and actually worked with us, not against us, to make things work 
for them, the environment, and Mac's." 

- Teresa Conger, Mac's Radiator & Air Conditioning, Portland, OR 

Facts About Mac's Radiator & Air Conditioning 

• Mac's is a 3'd generation family-owned small business with 15 shops 
in the Northwest, employing approximately 90 persons. 

• Mac's specializes in all types of cooling system products and 
services. They supply and manufacture cooling systems products for 
vintage and performance vehicles. They repair and service all types of 
vehicles, foreign & domestic, vintage and heavy duty. 

• All 9 of their Oregon shops are Eco-Biz certified facilities. 

• Mac's Washington and Idaho repair shops operate under the EcoBiz 
guidelines, even though those states do not have the certification 
program. 

Mac's is EcoBiz Certified! 

The EcoBiz Automotive Services program certifies compliance with 
all applicable environmental regulations AND requires each facility to 
implement comprehensive pollution prevention practices. 

Mac's involvement in the Eco-Biz 
program stemmed from 
compliance problems that 
needed handling. Building a 
relationship with DEQ through 
that process, led them to 
understand the benefits of a 
proactive environmental 
approach. The result, all nine 

)> 

~ 
0 
:::r 

of their Oregon repair shops 3 k. (I) 
'L:/ :J are certified through the Eco-Biz 

program! -Stephen MacDonald {bottom), Teresa Conger llJ 
{left) and the technicians of Mac's Radiator & 

Air Conditioning shop in Bend, Oregon. 



Pollution Prevention Activities at Mac's 

Mac's developed pollution prevention activities designed to 
protect the environment and human health for radiator repair 
shops, e.g.: 

Settling Tanks in Zero Wastewater Discharge 
system at Mac's in Bend. 

• Design and use of a 
"zero wastewater 
discharge system." Mac's 
discharges no process 
wastewater to city sewers 
or to on-site wastewater 
systems. 

•Reuse spent rinse water 
as make-up water in hot 
and/or test tanks. 

•Provide employees with work boots, clothing, and shower 
facilities to reduce lead tracking off-site. 

• Recycle lead-containing solder. 

• Keep used solder separate from other floor sweepings so as to 
not render the floor sweepings 'hazardous'. 

• Use water-based and low VOC paints. 

• Reduce mercury in environment by recycling fluorescent light 
tubes. 

• Recycle antifreeze and purchase antifreeze in bulk to eliminate 
individual containers as they are not recyclable locally. 

• Recycle Freon. 

Mac's Saves Natural Resources & Money 

Mac's saves thousands of dollars a year by implementing 
resource-efficient measures under the Eco-Biz program. Some 
examples of Mac's savings (averaged for each shop) are: 

·Water usage is cut by an average of $4/day or $1,040/year. 

•New high efficiency lighting cuts the electrical use by $12/day 
or $3, 120/year. 

• Chemical usage is down by approximately $9/day or 
$2,340/year. 

• By lowering chemical usage, Mac's reduces the amount of 
waste generated and saves roughly $7/day or $1,820/year in 
waste management costs. 

• Recycling reduces their garbage costs by $3/day or $78/year. 

• Scrap metal recycling and sales have increased by $3.50/day 
or $840/year. 

Mac's Annul Savings Per Shop 

water electrical chemical HW garbage metal 
use mgmt. 
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State of Oregon 

Department of Environmental Quality Memorandum 

To: Date: October 21, 2005 

From: 

Subject: 

Environmental Quality Commission 

Stephanie Hallock, Director A ~~GloCP
Director' s Dialogue 

Willamette River Update 

• McCormick & Baxter reaches "Construction Completion" Milestone 

I am pleased to report that on September 26, 2005, in a joint DEQ and EPA inspection, EPA 
formally granted the McCormick & Baxter Superfund site the milestone designation of 
"Construction Completion" of all cleanup remedies. The designation is a tribute to many years 
of dedicated work by DEQ staff. In September 2006, DEQ expects to reach the final 
milestones of Site Completion and Delisting from the National Priority List (NPL). 

Construction at the McCormick and Baxter cleanup site included the following: 

~ Removal and off-site disposal of 33,000 tons of highly contaminated soil and debris in 
1999. 

~ Construction of an 18-acre subsurface barrier wall encompassing the primary sources 
of creosote contaminated groundwater in 2003. 

~ Construction of a 23-acre sediment cap and 6-acre riparian soil cap along the riverbank 
in 2004-2005. 

~ Construction of a 35-acre upland soil cap (consisting of a combination of impermeable 
and earthen soil cap) in 2005. 

McCormick & Baxter is one of 36 Superfund Sites nationally to achieve the Construction 
Completion designation in the 2005 Federal fiscal year and one of 962 sites to reach this 
milestone since inception of the Superfund program. Mike Cook, EPA Interim Superfund 
Administrator, toured the McCormick & Baxter site and Portland Harbor on September 21. 

In February 2006, DEQ will celebrate Construction Completion with a ceremony in which 
stakeholders, public officials and community representatives will be invited to help plant more 
than 9,000 native trees and shrubs on the site. 

• The Portland Harbor Superfund Site 

Last December, DEQ reported progress on the environmental cleanup in and around the 
Portland Harbor Superfund site. Since then, much media attention has been devoted to on
going work and this past year has seen the following significant activity in this important 
stretch of the Willamette River: 
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!>- The Lower Willamette Group competed the single most comprehensive sampling effort 
ever undertaken in Portland Harbor. More than 550 sediment samples were taken last 
fall, and EPA, DEQ and our partners are carefully reviewing results, identifying data 
gaps, and incorporating the data into risk assessments to determine next steps for the 
site. 

!>- The Port of Portland is proposing to dredge, cap, and monitor natural recovery of 
contaruinated sediments at Portland Harbor Terminal 4. The proposed plan includes an 
option of creating a confined disposal facility (CDF) in Slip 1 for the dredged 
sediments. The public comment period for the Port of Portland's proposed plan ended 
in September 2005. EPA will likely render a decision on the plan in late November. 

!>- Dredging has begun to remove 20,000 cubic yards of contaminated tar near the shore 
of the harbor at the NW Natural (NWN) Gasco facility, a former manufactured gas 
plant. Early dredging by EPA resulted in violation of EPA water quality standards. 
The dredging was stopped and best management practices were established to ensure 
water quality standards would be met during the remainder of the project. The dredging 
action has been carefully designed to minimize impacts to the surrounding river, and 
NWN continues to modify their processes to achieve increased protection. NWN is 
barging the dredged tar spoils to Boardman where they will be trucked to Arlington for 
disposal at Chemical Waste Management's permitted hazardous waste landfill. Once 
the dredging is complete, the area will be capped-probably by the end of October 
2005. 

!>- Finally, DEQ and EPA recently completed a Joint Source Control Strategy (JSCS), 
which will be a guide for the identification, evaluation and control of upland sources of 
contamination threatening Portland Harbor. Cleaning up the upland sites is key to 
eliminating sources of contamination and ensuring the river will not be re
contaminated after the remediation is complete. 

• Abandoned Mines Update 

For several years, DEQ has grappled with environmental challenges posed by abandoned 
hard rock mines across the state. DEQ has identified 135 mines that raise potential 
concerns and has completed initial evaluations of 95 of them. In depth investigation and 
cleanup is underway at 27 of the mines. 

Run-off from Formosa mine in Douglas County, has seriously damaged an 18-mile stretch 
of stream inhabited by Coho salmon and steelhead. This former zinc and copper mine 
operated periodically during the 1900s, with the majority of production occurring between 
1989 and 1994 under the ownership of a Canadian mining company that eventually went 
bankrupt. When the mine closed in 1994, the company implemented a reclamation plan, 
which called for backfilling of the mine workings with mill tailings, crushed ore and 
limestone. Rust and other acidic materials leached from the buried mill tailings and 
damaged the nearby stream. In 1997, DEQ discovered that the site's acid mine drainage 
system had failed. 
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DEQ has completed a remedial investigation and feasibility study at the Formosa mine to 
help determine a remedy, but lacks sufficient funds to implement a final cleanup. EPA 
is scoring the site to determine if it qualifies to be on the National Priority List (NPL) for 
Superfund funding. Once the ranking is complete, DEQ will meet with EPA to 
discuss whether it makes sense for EPA to take the lead on future work at Formosa 
mine. The Bureau of Land Management will also participate in the discussion, because a 
portion of the mine is located on federally-managed land. 

The abandoned mine problem is extensive and raises larger questions about funding 
sources for clean-up at these sites. A recent report to Congress indicated that the cost of 
cleaning up abandoned mines nationally could top $24 billion-far exceeding Superfund 
funding. 

• Willamette TMDL 

Some portions of the Willamette River and its tributaries fail to meet clean water 
standards, primarily for mercury, bacteria, and temperature. Bacteria make the water 
unsafe for swimming, mercury makes fish unsafe to eat, and high water temperatures harm 
salmon and other cold water fish. The federal Clean Water Act calls for a study and plan of 
action known as a Total Maximum Daily Load (TMDL) to correct these problems. The 
TMDL includes the analysis to determine the source of the pollutants and the plan to 
reduce them and restore water quality. 

By the end of this year, DEQ will have completed its work on the Willamette Basin 
TMDL--the most extensive TMDL that DEQ has done to date. Upon completion, DEQ 
will shift its efforts to working with partners throughout the basin to achieve water quality 
improvements. These efforts will include: 

>- Revising water quality permits for industries and sewage treatment plants that 
discharge into the river. 

>- Working with over 100 local governments to address pollution carried to the river by 
storm water runoff. 

>- Working with the Oregon Department of Agriculture and the Oregon Department of 
Forestry to ensure agricultural and forest practices are protective of water quality. 

>- Partnering with federal land managers, watershed councils and citizens to identify and 
address high priority watershed restoration needs. 

More information on the Willamette Basin TMDL can be found at 
http://www.deg.state.or.us/wg/willamette/WRBHome.htm 

• Ross Island Update 

The proposed remedial action for contaminated soil and sediment at the Ross Island Sand and 
Gravel Company (RSIG) site on Ross Island is currently out for public comment. A Record of 
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Decision (ROD) will be issued in November 2005. The proposed cleanup consists of capping, 
stabilization, and long-term monitoring and management of contamination primarily 
associated with fill brought to the site for reclamation. Some of this fill was known to be 
contaminated and required confinement (capping with clean sediment). The cleanup will be 
integrated with on-going reclamation at the site which requires RISG to create wetland and 
shallow water habitats within the lagoon. The specified reclamation will require 
approximately 9.5 million cubic yards of fill be placed in shoreline areas of the lagoon over 10 
years. Transfer of a large portion of the islands to the city of Portland has been discussed for 
several years. The ROD and long-term monitoring and management requirements that will be 
developed as part of cleanup implementation, will make the long-term liability associated with 
the contamination more clear and may help move these discussions forward; however, it 
appears that there will be some delay due to differing positions on which party will assume 
responsibility for the long-term costs for monitoring and managing the site. 

Water Quality Toxics Update 

On October 12, EPA leadership and I met with members of the Board of Trustees for the 
Confederated Tribes of the Umatilla Indian Reservation (CTUIR) to discuss a "path forward" to 
resolving differences over the fish consumption rate in the water quality standard for toxics. EPA 
told the Board that they would approve the standard submitted by DEQ in 2004 no later than the 
end of January 2006. As you know, the fish consumption rate in that standard is 17.5 grams/day. 
DEQ acknowledged that Tribal members consume more fish and do not agree with Oregon's 
standard, and that EPA has suggested that a rate of 105 to 113 grams/day might be more 
appropriate for some waters in Oregon, Washington, and Idaho. DEQ committed to revisiting the 
standard and the fish consumption rate in the 2008 Triennial Review of water quality standards. In 
the interim, DEQ, EPA and the Board agreed on the importance of working together on the 
Columbia River Toxics Initiative led by EPA to support on-the-ground projects to reduce toxics. 
We also agreed to develop a joint work plan of actions needed to support moving to a new 
standard, such as a statewide survey of fish consumption rates and distribution of populations with 
higher fish consumption rates. EPA has agreed to provide financial and technical resources to 
support this effort. 

California Low Emission Vehicles Standards 

Governor Kulongoski has directed DEQ to propose rules by the end of 2005 implementing 
California Low Emission Vehicle Standards (Cal LEV) in Oregon. Adopting rules by year-end 
would enable Oregon to opt-in to the California standards for the 2009 model year-the year 
California's greenhouse gas emission standards take effect. Since Washington's recent adoption of 
the California standards is conditional upon Oregon's action, Oregon's rulemaking would also 
enable Washington to opt-in for the 2009 model year. 

The Governor has convened a workgroup, chaired by Mark Reeve, to explore issues surrounding 
implementation of the Cal LEV standards in Oregon. The eleven members of the Vehicle 
Emission W orkgroup represent Oregon environmental and business communities, including auto 
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manufacturers, car dealers, and the auto repair industry. (A list of the workgroup members is 
attached). DEQ participation in workgroup discussions will help inform any future rulemaking. 

The group held its first two meetings in Portland, September 12-13 and October 5-6, to discuss 
relevant legal issues, expected costs and benefits, possible effects on the vehicle repair industry, 
and expectations for vehicle model availability (including diesel vehicles). At a final meeting on 
October 24, the group will finalize a draft report to the Governor. At that time, if the Governor so 
directs based on the workgroup report, DEQ will prepare a temporary rule for presentation at the 
December 2005 EQC meeting and a permanent rule for consideration in June 2006. 

Additional information about the workgroup and Cal LEV background materials can be found at 
http://www.deg.state.or.us/aq/aqplanning/CalLev/Index.htrn. 

On September 9, 2005, Oregon legislators, automobile retailers, and the Alliance of Automobile 
Manufacturers filed a lawsuit against the DEQ and EQC. The lawsuit asserts that the Governor 
lacked authority to line-item veto a clause in the budget bill which would have prohibited DEQ 
from spending money to adopt Cal LEV standards. The Justice Department is preparing a 
response and anticipates a decision before the December 2005 EQC meeting. 

Environmental Council of the States (ECOS) and EPA Update-Director's Activity Update 

I was elected President of the Environmental Council of the States (ECOS) at the annual meeting 
in September. The term is for one year, ending August 2006, when the annual meeting will be held 
in Portland. Other officers are from South Carolina, Virginia and Oklahoma. The primary 
significance of serving as president is on-going high-level dialogues with EPA. Currently, that 
dialogue is about cuts to state base program grants for FY 2005 and 2006 and probably 2007. 

The new Deputy Administrator of EPA is Marcus Peacock from the Office of Management and 
Budget (OMB). He is a key connection for states at EPA, and, being from OMB, his primary 
concern is accountability-bang for the buck. He is the "father" of the Program Assessment 
Rating Tool (PART), which is being used by this administration to grade the performance of 
federal agencies. As an ECOS officer, I have met with Marcus three times so far. 

EPA Region 10 has a new Regional Administrator-Michael Bogert from Idaho. He is an attorney 
who has worked for Governors Kempthome and Schwarzenegger. When first hired, Michael made 
it a priority to meet with the director of each state environmental agency personally. We spent an 
hour and a half together covering a variety of state concerns. 

Measure 37 Update 

To date, DEQ has received 13 Measure 37 claims that address statutes and rules DEQ administers. 
DEQ is named as a secondary agency on those claims. Ten claims address on-site regulations; two 
claims address solid waste (composting) regulations; and one claim addresses surface water rules. 
The claims are from rural property owners who want to subdivide lands where division is 
restricted by, in most cases, exclusive farm use (EFU) zoning. It is DEQ's understanding that the 
counties and the Department of Land Conservation and Development (DLCD) are waiving zoning 
regulations for claims that meet the qualifying criteria in Measure 37. However, landowners are 
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apparently filing claims with DEQ based on concerns that DEQ On-Site regulations, in particular, 
might later restrict development of the property even after the zoning regulations have been 
waived. 

Oregon's Measure 37 claim process requires claimants to file an application for Department of 
Administrative Services (DAS) review. DAS then sends the claim to a lead agency (usually 
DLCD) and to other "secondary" agencies whose statutes or rules also have been identified by the 
claimant as a basis for the claim. Secondary agencies draft staff reports for DOJ approval and 
DAS offers the reports for public comment. Based on public comment, agencies revise the reports 
and issue a final order approving or denying the claim in relation to each agency. 

DEQ has prepared draft staff reports for three of the claims and a final staff report and final order 
for another. DEQ staff reports and orders to date have proposed denying the claims on the basis 
that the claimant has not yet applied for or been denied DEQ approval for a permit and the agency 
has otherwise taken no action to enforce the regulations on that property. DEQ has also proposed 
denying claims on the basis that the regulations in question would fall with one or more of the 
Measure 37 exemptions, including the exemption for pollution control regulations. 

With EQC approval, DEQ is prepared to move forward with a DOI-recommended rule change to 
formally delegate authority to the Director to act on behalf of the Commission in managing, 
denying, and approving Measure 37 claims. The rule change would authorize the Director to 
approve claims by not applying the statute or rule that is the basis of the claim. However, the 
Director would not have authority to pay a claim, unless the Legislature approved funds for 
payment of claims. At this point, the Legislature has appropriated no funds to DEQ for payment 
of Measure 37 claims. 

On October 14, Marion County Circuit Court Judge Mary Mertens James issued an opinion 
determining that Measure 37 is invalid. Until a final judgment is entered in the case, the opinion 
has no legal effect, and state agencies have been directed to continue acting on Measure 37 claims 
accordingly. Once a final judgment is entered, unless a stay is granted, state agencies will need to 
stop issuing orders on Measure 37 claims. Judge Mertens' decision will be appealed directly to 
the Oregon Supreme Court. The Department of Justice and affected state agencies are reviewing 
the decision, and further advice is forthcoming regarding what to do pending appeal. 

DEQ Laboratory Constrnction Update 

Work on the DEQ Laboratory move from the Portland State University campus to a new site in 
Hillsboro is moving ahead close to schedule. Due to unexpected design challenges, 1 the design 
phase is about a month behind schedule. Construction is estimated to begin early spring 2006 with 
a projected move-in date of late February 2007 (revised from late December 2006). The project 
team (contractors and staff from the Department of Administrative Services, Public Health Lab 
and the DEQ Laboratory) is currently developing construction design documents, which will be 
used to solicit construction bids. 

1 The existing structure purchased for the new lab initially appeared to meet projected space requirements by a narrow 
margin, but early design work revealed insufficient space. The design phase was extended to add an auxiliary building 
for storage, utilities and shops. 
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The estimated cost for the entire project is $34 million and will be shared by DEQ and the 
Department of Human Services Public Health Lab, which will also be housed at the site. The cost 
projection exceeds the $31 million that the 2003-2005 Legislature granted. The funding level was 
based on a Department of Administrative Services estimate that did not account for inflation 
during the planning phases or for laboratory outfitting costs, such as fume hoods, autoclaves, cold 
storage rooms. DEQ is currently evaluating the impact of the cost increase on its 2005-2007 
operating budget and 2007-2009 legislative package. 

DEQ Strategic Directions 

I will soon engage the DEQ Executive Management Team (EMT) in an update to our strategic 
plan. I anticipate adjusting the priorities to bring them current with environmental priorities, your 
vision, Governor and legislative direction, and to reflect our accomplishments. 

I want to ensure that we pick the actions that will bring the greatest results, and that all of our 
actions are challenging, yet achievable. We will also develop and/or modify performance 
measures for each key action. 

During our last strategic planning process, we held a half-day retreat with the EQC. We timed the 
retreat at the point where the EMT and I had a reasonably clear articulation of what the plan 
should say and do. We took your guidance and observations and incorporated them into the plan. 
I want to engage you again this time, and my thought is to hold a similar retreat, most likely in 
conjunction with our March 2-3, 2006, EQC meeting (see 2006 EQC Meeting dates below). I am 
interested in hearing your comments about that idea. 

2006 EQC Meeting Dates Set 

We've confirmed the following dates for 2006 EQC meetings. The listed meeting locations remain 
tentative. 

Mar 2-3 Joint meeting with Department of Agriculture (tentative); Location- Portland 

April 27-28 Location-Eastern Region 

June 22-23 Location-Portland, headquarters 

Aug 10-11 Location-Western Region, Cow Creek Band Casino 

Oct 5-6 Location-Portland, headquarters 

Dec 14-15 Location-Northwest Region 
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State of Oregon 
Governor's Vehicle Emissions Workgroup 
Charter 

The members of the Governor's Vehicle Emissions Workgroup agree to operate under this 
Charter. 

I. Purpose 

In March of 2005, the Governor's Advisory Group on Global Warming submitted its final 
report to Governor Kulongoski, which recommended that the Governor convene an interim 
Workgroup on California's motor vehicle emission standards (California standards), which 
includes the LEV 11 and Pavley components. The Governor has established this 
Workgroup and has asked it to explore issues surrounding the implementation of 
California standards in Oregon. At the end of this process the Governor will be directing 
the Department of Environmental Quality to propose rules for consideration by the 
Environmental Quality Commission. 

11. Workgroup Membership 

The Workgroup will be chaired by Mark Reeve 

The Chair will be responsible for: 

• Keeping members focused on the issues and objectives; 
• Ensuring that all members adhere to the process and ground rules; 
• Representing the Workgroup to the media. 

The Workgroup members are: 

Mark Reeve (Chair) 
Bob Anderson 
Alan DeBoer 
Steve Gutmann 
Chris Hagerbaumer 
Ashley Henry 
Al Jubitz 
John Porter 
Mitch Rofsky 
Don Taylor 
Steve Douglas 

Ex-Officio Members: 
David Van'tHof 
Andrew Ginsburg 

Reeve Kearns 
NW Auto Trades 
Town and Country Chevrolet 
Flex Car 
Oregon Environmental Council 
Oregon Business Association 
Citizen (former head of Jubitz Truck Service) 
AAA 
Better World 
City of Portland Fleet Administrator 
Alliance of Automobile Manufacturers 

Governor's Office 
Department of Environmental Quality 

1 



j 

Oregon Environmental Quality Commission 

Public Forum· 
Request to Present Information 

Name (Please print cl~arly) 7 

Address 

Affiliation 

Agenda Item __ or J!/i) /' 

Topic of Presentation . fl.eo{!t'A--/ffAohL 

Phone (optional) 

Oregon Environmental Quality Commission . 

···Public Forum· 
Request to Present Information 

p /;~ !2-/2_ y 
Name (Please print clearly) 

S- 2-I z;- · y ::1fV\ ~Ci (?e-~ ~) · 
Address 

/Jvvb ~ [l;{-'5 ~, 
Affiliation Email (optional) Phone (optional) 

Agendaitem __ or /) fl '/l: ~I. 1 If~ 
Topic of Presentation 07-£&YYjU,, ,f--1?._c-tp/L-- )dYUO /111/;1/ J OYt~~, 



I 

Oregon Environmental Quality Commission . 

Name (Please print clearly) 

··Public Forum · 
Request to Present Information 

1001s- ~cu 7eJ1c.o:·11,w fStvd 
Address 

NffJC 
Affiliation Email (optional) 

Agenda Item __ or 

Phone (optional) 

Topic of Presentation _______________ _ 

Oregon Environmental Quality Commission . 

Name (Please print clearly) 

Address 

( 

· Public Forum· 
Request to Present Information 

Affiliation . Email (optional) 

. Cfi--td-3 
t+lf)sCoYu 0 l 

Phone (optional) 

Agenda I tern __ or 
Topic of Presentation A S'X.Jclcct-l'OVj +-"'·+vvd01c.+ioV\ ,/ /ox-Cc5 

kla.Aev Gu.a 1/fy S+a_ \ ;~: 



Oregon Environmental Quality Commission . 

~ 

Name (Please print clearly) 

Address I 

Affiliation 

· Public Forum· 
Request to Present Information 

~· 

Email (optional) 

Agenda Item __ or · (\ ('j ) / 
TopicofPresentation µron°r Ti1r(1.J1ti

7 

Phone (optional) 

Oregon Environmental Quality Commission 

···Public Forum 
Request to Present Information 

Name (Please print clearly) 

L \0\ ~'-<z,4?- "(?._o6t. ~SL¢ QiQ Cf70lfu 
Address 

Affiliation 

Agenda Item __ or 
Topic of Presentation. __ 7-1--03--='--'L-~'"C..~~l<J~M_fv'<2.J....> __ ._)~-----



Brett V andenHeuvel 
Water Quality Advocate 

EQC Public Comments: WATER CLARITY HANDOUT 

R£1Al16NAL TRENDS OF FRESH WATER Fist! ACTIVITVT6 lll!lill011YVMUES AND TIME 

TIME • 

October 21, 2005 

Schematic adapted from "Tutbidty: A Water Quality Measute", Water Action Volunteers, Monitoring 
Factsheet Series, 
UW-Extension, Environmental Resources Center. It is a generic, un-calibrated impact assessment model 
based on Newcombe, C. P., and J. O. T. Jensen.1996. Channel suspended sediment and fisheries: a synthesis 
for quantitative assessment of risk and impact. North American Joumal of Fisheries Management. 16: 693-
727. 

49 SE Clay St., Portland, OR 97214 • 503-223-6418 • Fax 503-228-1960 • www.willamette-riverkeeper.org 



(b) The Department may use, but. is not limited by the following consideratious when 
calculating site-specific criteria: 

(A) Stream flow; 

(B) Riparian vegetation potential; 

(C) Channel morphology modifications; 

(D) Cold water tributaries and groundwater; 

(E) Natural physical features aJ1d geology influencing stream temperatures; and 

(F) Other relevant technical data. 

( c) DEQ may consider the thermal benefit Of increased flow when calculating the site
specific criteria. 

( d) Once established and approved by EPA, the site-specific criteria will be the applicable 
criteria for the water bodies affected. 

Stat. Auth.: ORS 468.020, 468B.030, 4688.035, 468B.048 
Stats. Implemented: ORS 468B.030, 468B.035, 468B.048 
Hist.: DEQ 17-2003, f. & cert. ef. 12-9-03 
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1 i1 1 TurhidityUniti;, NIU): No morntlrnn a 

/ 11 :: tcrt pcn:cnt cumulative increase in nnturnl 
1 ;1 11 strcim1 turbiditv.-:; may be 11llowcd. us 
1 11 11 mci1sun::d relative to a cnntrol-pnim 
1 ~ 11 immediatl-'lyupstrcampfthefurbldity 

/ .~ : : cnusim! :ictivitv. Um11.'vcr. timited 

Total ·o issolved Solids: T otaI Dissolved Solids: The concentrations listed 1· n_ the basin __ _ : ,1' : : durntiO~ nctivil-ics necessary to nddrcss an 
ciucrg.cncy or tn accommodnte essential 

specific criteria found in OAR 340-041-0101 through OAR 340-041-0350, n:1ay not be i' :
1

1 
drcdging.cunstructioJ:torothcr legitimate-

d d J th · 'fi II ti · db DEQ h d'a· ·t 1 11 ;ictivirlcsandwhichcin1scthcst<wldardto excee e un ess o e1\.vtse spec1 1ca y au 1011ze y upon sue con I ons as 1 1 1, bcc-x~-ccded may be mrthorizctl pmvidcd 

may deem necessary 'n. ________________________________ -· ____________ j ; : uU prncticiibk-rnrbidity control 
1 1 techniq11cs have bccuappllcd and on(: of 

Stat. Auth.: ORS 468.020, 468B.030, 468B.035, 468B.048 
Stats. Implemented: ORS 468B.030, 468B.035, 4688.048 
Hist.: DEQ 17-2003, f. & cert. ef. 12-9-03 

/: tlw following !ms hcen granted:~: 

1 1 
{n} Emergency activities: Appnwnl 

1 1 coordinated by the Department with the 
1 r Oregon Dcpnrtmcnt offish nnd \\'ildlifi: 

1
1 ; under conditinn~ they m;1y prc,crilx- tn 

1 1 nccommndatl· response to cmcrgcuci1:s or 
1 J to prott:ct public health and wclfitrc; i-

340-041-0038 __________________________________________________ _J
1 : (_bJDrcdging,CnnstJ·uctionorothcr 

1 Legitimate Acti\'itiL'S: Permit or 

Turbidity 

' 
T--------------------------------------------~---------------~ 

(1) A person rnav not introduce or re-suspend turbiditv-causing materials into v.raters Of*', 

the state if the introduction or re-suspension causes the turbidity in v.raters of the state to 

27 
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exceed the levels set out in section (2) of this rule at noints of con1pliance specified in 
section (J) of this rule or in accordance \Vi th OAR 340-041-0053. 

(2) Turbidity criteria for '"''aters of the state. 

(a) l\r1aximurn turbidity. 
~ ---i Font1Cttted:Indent Left; O", Rrst 

fine: on 

CA) \\There background turbidity is 33 NTU-s or less. turbidity 111ust not exceed 5 'NTUs 
above background. 

(B) \\There background turbidity is greater than 33 NTUs, turbidity 1nust not exceed 15% 
above background, 

(b) Monthly average turbidity. 
r--

(A) Where background turbidity is 30 NTUs or less, monthly average turbidity 1nust not 
exceed 3 NTUs above back(J"round. 

CB) \Vb.ere background turbidity is greater than 30 l\TTUs. month Iv average turbiditv n1ust 
not exceed 10% above backgr~und. 

(c) Visual Criteria. A conspicuous turbidity plu111e 1nust not extend fu1iher than the 
co1nnliance point distances in section (3) of this rule. except as consistent v1ith the 
numeric or other applicable criteria stated in this rule. 

Cd) If specificallv authorized by an NPDES permit CWA .S401 Vi'ater gualitv 
ce1iification. or other regulatorv mechanism. a person rnav exceed the instantaneous 
turbidity criteria in subsection (2) (a). as described below: 

(A) Ttu-biditv 111av exceed an increase of 5 NTUs above background during a single 
period of not greater 'than eight hours for each calendar dav allov;1ed. Dniing that period, 
turbiditv increases above background 1nay exceed 30 NTUs for no more than tvi10 hours 
and must not exceed 50 'NTUs above background turbiditv: and 

\ 
( 

4-- - -

(B) Li111ited duration criteria under paragraph (2)(d)(A) are allowed for no 111ore than 6 
calendar davs out of any consecutive 30-day period, unless turbidity monitoring or 
existing relevant data demonstrate compliance with the monthlv average turbidity criteria 
in subsection (2)(b). 

(e) In a CWA §401 v;rater quality certification, the Departn1ent 1nay authorize ecological:- - -
restoration. emerrrency, or essential dredg:ing activities to exceed the criteria in 
subsections (2)( a) through (2)( d) for a period defined in the certification, and in 
accordance v;ritb the follOVi'ing: 

(A) The Departlnent finds that the source cannot practicably co1nplv \Vith criteria in 
subsections (2)(a) through (2)( d); 
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(B) The Department finds for channel restoration or essential dredcinrr that the activity 
,i;.·ill achieve long~tenn e-ains in the protection of beneficial uses that out\veigh its 
potential adverse ilnpacts to beneficial uses, or \vill offset or n1itigate negative i111pacts to 
beneficial uses bv achieving positive gains on the site or else \Vare in the basin: 

+- --

(C) The Denarhnent finds that there \Vill be no pennanent ilnpainnent to any beneficial 
use fro1n the activity due to oi· as a result of turbiditv. sedi1nent. or sedimentation 
iinpacts; and 

(D) The Depa1tn1ent coordinates with the Department of Fish and \Vildlife regarding 
Vi1ater gualitv and resource protection before authorizing exceedances under this section. 

(f) The Depart1nent n1av establish criteria for lin1ited duration exceedances more 
stringent than the criteria in subsection (2)(d) to protect beneficial uses fro1n acthr:ities 
that occur in areas or situations such as: 

(A) In scenic \Vaterways: 

CB) In '\\raters listed under ~303( d) of Clean \\Tater Act for turbidity or sedi111entation: 

+- --
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(D) Upstrea1n ofredds or active spav.1ning areas: 

(E) Activities occun·ing outside the in-water \.Vork period as defined by ODFW: or 

(f) _At any location \.Vhere special circu1nstances. cumulative hnpacts. or other conditions 
require additional protection. 

(g) Persons using authorizations granted under subsections 2(d) through 2(f) n1ust: 

(A) Utilize all reasonable and practicable n1easures to maintain activity-related turbidity 
at the lo-v,rest achievable level: 

(B) Monitor best 1nanage1nent practices and other control measures to den1onstrate that 
the conditions allo\ving for the exceedance have been inet: and 
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Inserted: l\TPDE."'i ~m1itted mi.'\.ing 
zoue. ComplirnK~- with the numeric 
mrbldity t'rftcria e:;tdhlishcd in sc~t)lln 2 
of this rule is tlcll.:nninc<l within the 
fo!fowing, distuncei; <lin::ctly downstream_ 
aml within any existing_ turhidity pli:mK". 
from.a >ourcc <lr ;icth·ity discharge point:~; 

! 
(a) For wem:d stream widths no urcater 
than 30 feet ut the disdrnrgc_ pni1it; 50 
-fuct.~: 

1 
(b) For w1..'11L'<l stream wklths grcntcr than 
30 foct but not g_rcatertlrnn !00 fret anhc 
discharge point; I 00 ti.-et. ,; 
• 

(C) Document and monitor turbidity 
co1npiiance with allo~1ed turbidity levels. 

to den1onstrate BMP effectiveness and/or J 
le) Fnr wetted ;trcam "·idths greater than 
100 fL>ct but not grcatcr than 200 fttt itt 
the <li-;char!)t' point: 200 foct. i: 

" " " " (3) Tnrb1d1ty cntena ooints of co111p1Iance for actl\'lties not subject to an -;d{ '";·~c''._.G~D-:::LL...it 
QX-'i;3_1nixine: zone. Co1npliance vvith the nu1nerJc turbidity criteria establlsh~d in section 2 _/ 
of this rule is deter111ined v.1ithin the follo\ving distances directly downstrean1. and Vlrithin 
any existing turbidity plmne, fro1n a source or activity discharge point: 

\ 
!<ll For wetted strcnm width~ ilrcater tlmn 
20fl feet at the dischnrgc pninf'.: 300 foct.~: 
~ 
(c) for ponded ;:.ysten1:; sm:h as lakes. 
reservoir.;. pllnds. wetlands. hackwntcr 
sy~tcms .. 1md similar \\"!ltl'rbodics: 100 
tb .. "t, or the maximum surfaccdlmcns[on 
of the \l'Uh'rbody, \Vhlch e1·~-r is k--:;s. ~: 
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(a) For \vetted strea111 \Yidths no greater than 30 feet at the discharge point: 50 feet. 

(b) For Vi'etted strea1n \Vidths crreater than 30 feet but not greater than 100 feet at the 
discharge point: I 00 feet 

(c) For Viretted strea1n \Vidths greater than 100 feet but not 2-reater than 200 feet at the 
discharge point: 200 feet. 

( d) For wetted· stream \vidths greater than 200 feet at the discharge point: 300 feet. 

(e) For ponded syste1ns such as lakes. reservoirs. ponds,· \~1etlands, back1-vater svsten1s,-<f- - - fotmatted:Justifled,Space-Before: 

and si1nilar \Vaterbodies: 100 feet. or the 1naxin1um surface di1nension of the Vi'ater bodv. LO~p~t,~A~ft•~0~· ~O~pt~----~ 
Vl'.hich ever is less. 

Stat Auth.: ORS 468.020, 468B.030, 4688.035, 468B.048 
Stats. hnplemented: ORS 468B.030, 468B.035, 468B.048 
Hist.: DEQ 17-2003, f. & cert. ef. 12-9-03 

340-041-0046 

Water Quality Limited Waters 

(I) A receiving stream may be designated as water quality limited through the biennial 
water quality status assessment report prepared to meet the requirements of section 
305(b) of the Federal Clean Water Act. Appendix A of the Status Assessment report Will 
identify: what water bodies are water quality limited, 1he time of year the water quality 
standards violations occur, the segment of stream or area of water body limited, the 
paran1eter(s) of concern, and \.Vhether it is water quality Jin1ited under the definition of 
"\1./ater Quality Li111ited" in OAR 340-041-0002,._ ~ll£e_nEi_x_ ~ .!1~~ ~-~f_t~~ §'!__a!~., __________ -{ Deleted::<02Ka/..<tiJorccJ 

Assessment report will identify the specific evaluation process for designating water 
bodies limited; 

(2)The water qnalily limited list contained in Appendix A of the Status Assessment 
report will be placed on public notice and reviewed through the public hearing process. 
At the conclusion of the hearing process and the evaluation of the testimony, Appendix A 
wm become the official water quality limited list. The Department may add a water body 
to the water quality limited list between status assessment reports after placing that action 
out on public notice and conducting a public hearing; 

(3) For interstate water bodies, the State is responsible for completing the requirements of 
OAR 340-041-0004(9) of this rule for 1hat portion of the interstate water body within the 
boundlll)' of the State; 

( 4) For \vater bodies designated as water quality limited under sub-section Cc.) of the 
definition of "'Y.l ater Quality Lin1ited" in OAR 340-041-0002,.J:~~ P!Tii!!'!_rl_!~l"!_t ~iU _______ - - -{~D_•_l•_ted_, <_62~X~_cJ _____ ~ 
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COLUMBIA NEDC 

RIVERKEEPER 

Oregon Department of Environmental Quality (DEQ) with Staff Time 
Paid for By the Northwest's Pulp and Paper Association Proposes to 
All But Eliminate Oregon's Water Clarity Standard 

Issue overview: On October 19, 2005 DEQ released a proposed 
revision to Oregon's water clarity (ie. turbidity) pollution standard 
that would all but eliminate any controls on water pollution that 
adversely affects water clarity in the State. The description below 
details how the key provisions of this precedent setting rule would 
radically weaken Oregon's existing water clarity standard and pose 
a direct threat to fish, wildlife, the aesthetics of Oregon's rivers 
and streams and other beneficial uses. The most striking part of 
the rule is that for large rivers like the Willamette and Columbia, 
the proposed standard would eliminate all protections for water 

clarity within a 300- foot mixing zone DEQ has, for the first time 
ever, built right into the standard. 

Currently illegal discharges like this would 
be legal under the newly proposed rules 

The push to weaken the standard: The proposed change in the water clarity standard was initiated in 
2002 after the Northwest Pulp and Paper Association (NWPPA) signed an agreement under Oregon's Receipts 
Authority agreeing to pay DEQ up to$ 120,000 to support the staff time it would take to review and re-write the 
standard. NWPPA had clearly indicated that it believed Oregon's existing standard was too stringent. Despite 
public opposition about DEQ's contract with NWPPA, which represents many of the largest polluters in 
Oregon, DEQ moved ahead with its radical weakening of the water clarity standard. 

Effect of the proposed standard: Oregon's current water clarity standard requires that, "No more than a 
ten percent cumulative increase in natural stream turbidities may be allowed, as measured relative to a control 
point immediately upstream of the turbidity causing activity ... " OAR 340-041-0036. Under this standard, 
pollution in a stream with a natural stream turbidity of2 NTU (a fairly clear stream) could not cause the 
turbidity to increase over 2.2 NTU. 

Although the new standard has many loopholes through which compliance can be avoided, two provisions in 
the proposed rule make clear the magnitude to which DEQ is planning to weaken Oregon's water clarity 
standard. The first, attempts to build a mixing zone where there is no protection of water clarity levels into the 
standard itself. Additionally, even at the outside of this mixing zone, DEQ has radically weakened the "no 

.. more than a 10% increase." 

First and most importantly, the new standard eliminates all-together the need to comply with a water clarity 
standard at the point where a given source of pollution actually enters a given stream. Instead, the proposed 
rules at 340-041-0038(3) would only require compliance with the new standard at "points of compliance" that 
range from 50 to 300 feet downstream depending on the size of the stream. For a river like the Columbia or 



Willamette, the proposed rule would allow the discharge of pollution at any turbidity level within this 300 foot 
downstream mixing zone. The proposed rule ignores the reality that removing all limits on water clarity within 
these downstream mixing zones will have significant and adverse effects on species, such as salmon, that 
depend on clear water. 

In the second major change to the standard, DEQ plans to abandon the "no more than 10% above background" 
standard and instead allow a 5 NTU maximum increase and a 3 NTU monthly average for any stream with a 
natural background turbidity of33 NTUs or less. 340-04l-0038(2)(a),(b). 

Since even DEQ's technical basis for the proposed standards admits that fish feeding and growth rates can be 
adversely affected by NTU levels lower than 10 NTU, allowed increases of 5 or even 3 NTU could certainly 
create conditions in waters that already have turbidity levels above 5 to the point where trout and other fish are 
being adversely affected by decreased water clarity. Technical Basis for Revising Turbidity Criteria, Tom 
Rosetta, Water Quality Division, Oregon DEQ, (Feb. 2004 DRAFT). 

Considering the difference in the reduction of water clarity that would be allowed under the new standard 
compared to the current standard is telling. DEQ's new rule uses I NTU as an assumed natural background 
turbidity level for streams when data is not available, and so we use that to demonstrate the effect of a 
hypothetical discharge into a I NTU river that is over 200 feet in width. OAR 340-041-0002(7). 

Under the current standard, someone only be able to cause an increase in the turbidity level of a I NTU by 0.1 
NTU to a 1.1 NTU level. Absent some provision for a mixing zone, the discharge would have to meet this 1.1 
NTU standard at the location where the pollution entered the stream. 

Under the proposed standard, a discharger would be able 
to cause a 5 NTU maximum increase in turbidity 300 
feet downstream from the point of discharge. Even 
ignoring the massive 300 foot mixing zone where no 
water clarity limits would apply, the new standard at the 
outside of the mixing zone would allow a 500% increase 
in the background turbidity level compared to the I 0% 
increase currently allowed (ie. a change from 1 NTU to 
6 NTU). However, when the 300 foot mixing zone is 
considered the effect is radically greater, but would be 
dependent on the rate of dilution in the receiving stream. 
Assuming a dilution ratio of even 50: I which is 

300·_,,.------, 
250 t.1-----
200J,t-----

150 'j--..,.--"--100-" 
50J.1--~-..,.--

o-1Jm ............... """' 
Turbidity 
Increase 

Under 

Current 
Standard 

Turbidity 
Increase 

Under 
Proposed 
Standard 

Max. 
Turbidity Fo1 
hypothetical 

NTU River> 
200 feet w id1 

extremely conservative for a 300 foot downstream distance, the proposed standard would allow the discharge of 
water pollution with a turbidity level on the order of 300 NTU. 

For more information please contact Brent Foster, Columbia Riverkeeper (541) 380-1334, 
brentfoster@gorge.net; or Mark Riskedahl, NEDC (503) 768-6673, msr@nedc.org. 



State of Oregon 

Department of Environmental Quality Memo 

Date: September 29, 2005 

To: Environmental Quality Commission LI /1' g Jl1J.--
Stephanie Hallock, Director ) CJ~ From: ,,1() 

Subject: Agenda Item I, Action Item: Tax Credit Consideration 
October 21, 2005 EQC Meeting 

Proposed Action The Department of Environmental Quality (DEQ, Department) presents its 
analyses and recommendations regarding Pollution Control Facilities Tax 
Credits in this agenda item. The Department requests the Environmental 
Quality Commission's decision on the actions summarized in Attachment A 
of this staff report. 

EQC Action The Environmental Quality Commission (EQC, Commission) may postpone 
Alternatives any application to a future meeting if the Commission: 

Department 
Recommendation 

Attachments 

Available Upon 
Request 

Approved: 

• Requires the Department or the applicant to provide additional 
information; or 

• Makes a determination different from the Department's 
recommendation, and that determination may have an adverse 
effect on the applicant. 

The Department recommends that the EQC approve final 
certification of 13 facilities as provided in Attachment B. 

A. Summary of Recommendations 
B. Background and References for Final Certifications 
C. Tax Expenditure Report 
D. Certified Wood Chipper Report 

ORS 468.150 to 468.190 and OAR 340-016-0005 to 340-016-0080 

Section: 

Division: 

Report Prepared By: Maggie Vandehey 
Phone: 503-229-6878 



Attachment A 
Summary of Recommendations 

Pollution Control Facilities Tax Credits 
October 21, 2005 

Recommended for Approval in Attachment B 
% Maximum GF 

App# Media Applicant Claimed Certified Difference Allocable Percent Liability 

6934 Water Mallorie's Dairy, Inc. $78,487 
6990 Mat Rec High Country Enterprises, LLC 33,835 
6991 Mat Rec Bend Garbage Company, Inc. 194,600 
6992 Mat Rec Bend Garbage Company, Inc. 131,504 
6993 Mat Rec Bend Garbage Company, Inc. 47,584 
6994 Mat Rec Bend Garbage Company, Inc. 40,253 
6997 Mat Rec Safeway Inc. 22,711 
7000 Mat Rec Deschutes Transfer Company 7,105 
7001 Mat Rec Deschutes Recycling, LLC 143,370 
7002 Mat Rec Deschutes Recycling, LLC 27,672 
7003 Mat Rec High Country Enterprises, LLC 116,960 
7033 Water Kenneth R. Winokur, DMD PC 757 
7044 Mat Rec 11v11l1er Associated Enterprises, Inc. 65,031 

13 Applications Sum 909,869 
Average 69,990 

Minimum 757 
Maximum $ 194,600 $ 
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$78,487 
33,835 

194,600 
131,504 
47,584 
40,253 
22,661 

7,105 
143,370 

27,672 
116,960 

757 
65,031 

909,819 
69,986 

757 
194,600 

$0 
0 
0 
0 
0 
0 

-50 
0 
0 
0 
0 
0 
0 

100% 35% 
100% 35% 
100% 35% 
100% 35% 
100% 35% 
100% 35% 
100% 35% 
100% 35% 

89% 35% 
100% 35% 
100% 35% 
100% 35% 
100% 35% 

$27,470 
11,842 
68,110 
46,026 
16,654 
14,089 

7,931 
2,487 

44,660 
9,685 

40,936 
265 

22,761 

312,917 
24,071 

265 
$ 68,110 

EQCAction 



Attachment B 

Background and References for 
Final Certifications 

The Department recommends that the Environmental Quality Commission approve 
certification of the pollution control and material recovery facilities presented in summary on 
Attachment A and in detail in this attachment. The individual application records and the 
Pollution Control Facilities Tax Credit regulations support the Director's Recommendation as 
shown at the top of each Review Report. The Department organized the reports by 
ascending application number under the following categories. 

1. Material Recovery (shown as Mat Rec on the tab) 
2. Water 

Organization of Review Reports 

The organization of the review report reflects the decision making process for certifying a 
pollution control facility and the amount of the tax credit. The report is the Department's 
analysis and recommendation regarding: 

o The facility's technical qualifications for the pollution control facilities tax credit 
o The amount of the credit 
o The percentage of the credit attributed to pollution control 
o The maximum allowable credit 

The Department will use the information in the reports to: 

o Develop the Pollution Control Facility Tax Credit Certificate 
o Print the taxpayer's Department of Revenue form for claiming the credit on 

the Oregon Tax Return 
o Develop reports for the Department of Revenue, the Commission and other 

interested parties 

Attachment B - Page 1 



Definition of a Pollution Control Facility 

The individual review reports in this attachment describe how the facility meets the definition 
of a pollution control facility. 

The tax credit regulations provide the definition of a pollution control facility. The regulations 
split the definition into several parts. The parts of the definition common to all pollution 
control facilities include a broad description of the asset, the environmental benefit, and the 
purpose of the facility: 

Asset 

• Land 

• Structure 
• Building 

• Installation 
• Excavation 
• Machinery 

• Equipment 

• Devices 

Tax Credit Amount 

Environmental Benefit 

Prevents, controls, or reduces: 
• Air pollution 
• Water pollution 
• Solid waste 
• Hazardous waste 
• Used oil 

Provides the environmental 
benefit by an allowable method 

Pollution Control Purpose 

Required - Principal 
primary and most important 
purpose is to achieve the 
environmental benefit by 
complying with DEQ/EPA/LRAPA 
requirements 

Voluntary - Sole 
sole or exclusive purpose is to 
achieve the environmental 
benefit; the benefit must be 
substantial 

If the facility in an individual report in this attachment meets the definition of a pollution 
control facility, the amount of the tax credit depends on three determinations: 

1. The facility cost represents the actual facility cost and the applicant's own cash 
investment 

2. The percentage of the facility cost allocable to pollution control 

3. The maximum percentage of the credit allowable 

The Department summarizes this information and the resulting amount of the tax credit 
under the Director's Recommendation on the upper right corner of each report. 
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Material Recovery Facilities for Approval 

The Department recommends the Commission approve the following applications for certification 
as material recovery of solid waste facilities. 

Summary of Material Recovery Facilities 

App # Applicant Certified 
6990 I High CountryEnterprises, LLC $33,835 I 
6991 [Eiend (:larbage(;()n1P11QY,lnc, $194,6001 
6992 iBendGarb<1ge(;oni_p<1ny,lnc, $131,504 ! 
6993 I Bend(3arpage(;onipany,[nc, $4?,?.~.4 I 

. ____ 6294 I B!Jnd Garbage Conipany, Inc. $40,253 I 
i ______ 6997j §afE)y;13ylQC, .$22,661 

7000. J.Deschutes TransferCompany $7,1Q5 I 
7.0.01 .. I [)E)sc;hute~ Recycling, ~Le;.. $143,370J 
7002 I. Deschutes Recycling, LL(; __ $27,672 I 
7003 L f1igh (;ountryE:Qterprises,LLC ________ L $1J6,96Q 
7044 L Miller Associ13tedE:nterprjses, Inc;, $65,031 

11 
Apps 

Sum 
Average 

Minimum 
Maximum 
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830,575 
75,507 

7,105 
194,600 

% 
Allocable 

100%' 
100%' 
100% i 
100% 
100%. 

100%' 
100%. 
89% 

100% 
100% 
100% 

Maximum GF 
Percent Liability 

35% I $11,842 : 
35% ' . j68,1j()J 
35;;~T $46,026 I 
35% . $16,654 I 
35% f j14,os9 J 

35% I ___ $7,2:31 
35% : $2,487 I 
35o/~ i $4:4,660 I 
35% I $9,685j 
35% I $4:0,936 ' 
35% i $22,761 i 

285,182 
25,926 

2,487 
68, 110 



References 

Statutory Definition of "Material Recoverv" 

ORS 468.155 Definitions for ORS 468.155 to 468.190 and 468.962 

Such prevention, control or reduction required by this subsection shall be accomplished by 
the use of a material recovery process which obtains useful material from material that 
would otherwise be solid waste as defined in ORS 459.005, hazardous waste as defined in 
ORS 466.005, or used oil as defined in ORS 459A.555. 

Eligibility 

OAR 340-016-0060(4) Eligibility 

Eligible Activities. The facility shall prevent, reduce, control, or eliminate hazardous 
waste, solid waste and used oil. The facility shall eliminate or obtain useful material from 
material that would otherwise be solid waste as defined in ORS 459.005, hazardous waste 
as defined in ORS 466.005, or used oil as defined in ORS 468.850. The facility shall 
produce an end product of utilization that is an item of real economic value and is 
competitive with an end product produced in another state. The facility shall produce the 
end product by mechanical processing, chemical processing; or through the production, 
processing, pre-segregation, or use of materials which: 

(A) Have useful chemical or physical properties which may be used for the 
same or other purposes; or 

(B) May be used in the same kind of application as its prior use without change 
in identity. 

Attachment B: Material Recovery - Page 2 
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State of Oregon 
Department of 
Environmental 
Quality 

Tax Credit 
Review Report 
Pollution Control Facility: Material Recovery 
Final Certification 
ORS 468.150 --468.190 
OAR 340-016-0005 -- 340-016-0080 

Applicant Identification 
PO Box 504 
Bend, OR 97709 

Organized as: LLC 
Taxpayer ID: 93-1257933 

Technical Information 

Director's Recommendation 

Approve Application No. 6990 

Applicant: High Country Enterprises, LLC 

Certification of: 
Facility Cost 
Percentage Allocable X 
Maximum Percentage X 

Tax Credit 

Certificate Period: 5 years 

Facility Identification 
761NE11'11 

Redmond, OR 97756 

The certificate will identify the facility as: 

1,244 19-gallon residential recycling 
boxes 

$33,835 
100% 
35% 

$11,842 

1,000 14.4-gallon residential recycling 
boxes 

50 curbside recycling containers 
5 1-yard commercial front-load 

recycling containers 
5 2-yard commercial frontload 

recycling containers 
10 3-yard commercial front-load 

recycling containers 
15 6-yard commercial front-load 

recycling containers 

High Country Enterprises, LLC, doing business as High Country Disposal collects garbage 
and recycling materials from its customers in Deschutes County. The applicant has 10,000 
residential customers and 1, 100 commercial customers. 

The applicant claims 1,244 blue, 1,000 red containers and 50 recycling containers for 
placement with 1,294 residential customers. High Country Enterprises, LLC, also claims 35 
containers placed with its commercial customers for recycling cardboard. 
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Taxpayer Allowed Credit 
ORS Criteria 

315.304( 4) The Department of Revenue determines if the taxpayer is allowed the credit if one 
of the following conditions apply. The taxpayer is the: 

Eligibility 

a. Owner, including a contract purchaser, of the trade or business that uses the 
Oregon property requiring a pollution control facility to prevent or minimize 
pollution; or 

b. Person who, as a lessee or pursuant to an agreement, conducts the trade or 
business that operates or utilizes such property; or 

c. Person who, as an owner, including a contract purchaser, or lessee, owns or 
leases a pollution control facility that is used for recycling, material recovery 
or energy recovery as defined in ORS 459.005. 

Applied to this Application 
DEQ will report the following information to the Department of Revenue: 

High Country Enterprises, LLC owns the claimed facility that they use for 
recycling or material recovery. 

Timely Criteria 
Filing If the applicant completed constructing the facility on or after January, 2002, the 

ORS applicant must submit the application within one year after the construction 
468.165(6) completion date. The applicant must submit the final application after completing 

construction of the facility and placing it into service. 

Applied to this Application 
The applicant timely filed the application. The applicant purchased the containers 
between 4/27/04 and 1/14/05 and then submitted the application on 412712005. 
The applicant also submitted the final application after completing construction 
and placing the facility into service on 1/14/2005. 

Purpose: Criteria 
Voluntary The sole purpose, meaning the 'exclusive' purpose, of the claimed facility must be 

ORS 468.155 to prevent, control, or reduce a substantial quantity of solid waste, hazardous 
(l)(a)(B) waste, or used oil. 

OAR340-
016-

0010(7)(a)(b) 

Last printed 9/8/20054:15 PM 

Solid waste as defined by ORS 459.005: All useless or discarded putrescible and 
non-putrescible materials, including but not limited to garbage, rubbish, refuse, 
ashes, paper and cardboard, sewage sludge, septic tank and cesspool pumpings or 
other sludge, useless or discarded commercial, industrial, demolition and 
construction materials, discarded or abandoned vehicles or pmis thereof, 
discm·ded home and industrial appliances, manure, vegetable or animal solid and 
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semisolid materials, dead animals and infectious waste as defined by ORS 
459.386. (b) excludes "Materials used for fertilizing or for other productive 
purposes or which are salvageable as such material are used on land in 
agricultural operations and the growing or harvesting of crops and the raising of 
animals." 

Applied to this Application 
Prior to placing the containers with its customers, the majority of the materials 
were disposed of as garbage that went to the landfill. The residential containers 
collect 752 tons of commingled material per year and the commercial containers 
collect 1,150 tons of cardboard per year. In 2004, the applicant increased 
commingled material and paper recycling by 50 percent compared to 2003. The 
applicant further sorts the material at its recycling center and ships it to 
manufacturers or mills for use in products that have a competitive end-use. 

Method Criteria 
ORS The claimed facility must prevent, control, or reduce the waste material by the use 

468.155 of a material recovery process. The process must obtain useful material from 
(l)(b)(D) material that would otherwise be solid waste, hazardous waste or used oil. 

"Material Recovery" means any process, such as pre-segregation, for 
obtaining materials from solid waste, hazardous waste or used oil. The 
recovered material shall still have useful physical or chemical properties after 
serving a specific purpose and can, therefore, be reused or recycled for the 
same or other purpose. The recovered material shall have useful physical or 
chemical properties that yield a competitive end product of real economic 
value. The material recovery process does not include processes: 

a. In which the major purpose is the production of fuel from solid waste, 
hazardous waste or used oil which can be utilized for heat content or other 
forms of energy; or 

b. That burns waste to produce energy or to reduce the amount of waste. 
However, it does not eliminate from eligibility a pollution control device 
associated with a process that burns waste if such device is otherwise 
eligible for pollution control tax credit under these rules. 

Applied to this Application 
The applicant uses the containers to collect aluminum cans, paper, glass, plastic, 
metal, and cardboard separated from garbage. The applicant further sorts the 
material at the recycling center and ships the recovered materials to manufacturers 
or mills for use in products that have a competitive end use. 

Maximum Credit Criteria 
ORS 468.170(3)(d) The maximum tax credit is 35 percent ifthe applicant submitted the application 

ORS between January 1, 2002 and December 31, 2008, inclusively, and the facility is 
468.155(l)(b)(D) used for material recovery or recycling, as those terms are defined in ORS 

459.005. 

Last printed 9/8/2005 4:16 PM 
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The maximum tax credit is 35 percent because the applicant submitted the 
application on 4/27/2005, and the facility is used in a material recovery process. 

Subtractions Criteria 
OAR 340-016- The applicm1t must provide documents that substantiate the claimed facility cost. 

0070(1) The claimed cost may not include: 

a. the salvage value of a pre-existing facility if the applicant is replacing a 
facility; 

b. the amount of mw government grants received to pay part of the facility 
cost; 

c. the present value of MY other state tax credits for which the investment 
is eligible; and 

d. ineligible costs as set forth in ORS 468.155(3) and OAR 340-016-
0070(3). 

ORS 468.155(3) The regulations exclude over 40 items from the definition of a Pollution Control 
OAR 340-016- Facility. Items excluded from the definition are ineligible for certification. 

0070(3) 
One of the excluded items is the replacement or reconstruction of all or pmi of a 
previously certified pollution control facility. The regulations provide two 
exceptions to this exclusion. 

1. If the cost to replace or reconstruct the facility is greater than the like
for-like replacement cost of the original facility due to a requirement 
imposed by the DEQ, the federal Environmental Protection Agency or 
a regional air pollution authority, then the facility may be eligible for 
tax credit certification up to an mnount equal to the difference between 
the cost of the new facility and the like-for-like replacement cost of 
the original facility. 

2. If a facility is replaced or reconstructed before the end of its useful life 
then the facility may be eligible for the remainder of the tax credit 
ce1iified to the original facility. 

Applied to this Application 
The State of Oregon has issued one Pollution Control Facilities Tax Credit 
Certificate to the applicffilt at this location. The claimed facility is not a 
replacement of these previously ce1iified facilities. There are no other 
subtractions. 

Cost Certification Criteria 
ORS 468.170(1) The certified cost is limited to the actual cost of the claimed facility. The 

certified cost may not exceed the taxpayer's own cash investment in the facility 
or portion of the facility. 

Last printed 9/8/20054:16 PM 
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Invoices substantiated the eligible facility cost. The cost represents the taxpayer's 
own cash investment. 

Referenced 
Section 

Subtractions 

Description of Ineligible 
Portion 

Claimed 

Certified 

Facility Cost 

$33,835 
0 

$33,835 

Facility Cost Allocable to Pollution Control 
Percentage Criteria 

Certification If the cost of the facility (or facilities ce1iified under one ce1iificate) does not 
ORS 468.190 (3) exceed $50,000, the portion of the actual costs properly allocable shall be in the 

proportion that the ratio of the time the facility is used for prevention, control or 
reduction of air, water or noise pollution or solid.or hazardous waste or to 
recycling or appropriately disposing of used oil bears to the entire time the facility 
is used for any purpose. 

Compliance 

Applied to this Application 
The certified facility cost would be less than $50,000. The applicant uses the 
containers full time for material recovery; therefore, the percentage of the facility 
cost allocable to pollution control is 100 percent. 

ORS 468.180(1) Criteria 

Reviewer: 

Last printed 9/8/2005 4: 17 PM 

The Environmental Quality Commission may not issue a certificate unless the 
applicant constructed or installed the claimed facility in accordance with the 
applicable provisions of ORS 454.010 to 454.040, 454.205 to 454.255, 454.505 
to 454.535, 454.605 to 454.755, ORS chapters 459, 459A, 465, 466 and 467 and 
ORS chapters 468, 468A and 468B. This includes the rules and standards 
adopted to implement these provisions. 

Applied to this Application 
DEQ has not issued any permits to the site. The applicant states the facility and 
site are in compliance with Deprniment rules and statutes, and with EQC orders. 

Maggie Vandehey, DEQ 
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State of Oregon 
Department of 
Environmental 
Quality 

Tax Credit 
Review Report 
Pollution Control Facility: Material Recovery 
Final Certification 
ORS 468.150 -- 468.190 
OJ\R 340-016-0005 -- 340-016-0080 

Applicant Identification 
PO Box 504 
Bend, OR 97709 

Organized as: S Corp 
Taxpayer ID: 93-0890916 

Technical Information 

Director's Recommendation 

Approve Application No. 6991 

Applicant: Bend Garbage Company, Inc. 

Certification of: 
Facility Cost 
Percentage Allocable X 
Maximum Percentage X 

Tax Credit 

Certificate Period: 5 years 

Facility Identification 
61480 Parrell Road 
Bend, OR 97702 

$194,600 
100% 
35% 

$68,110 

The certificate will identify the facility as: 

One - 2005 Sterling Acterra recycling truck, 
Serial No. SF369-0728 

Bend Garbage Company, Inc., doing business as Bend Garbage and Recycling, collects garbage and 
recyclable materials from its 11,500 residential and 1,250 commercial customers. The applicant claims a 
truck outfitted with a sln·edding machine and collection area for the shredded material. The claimed truck 
allows the company to provide on-site document destruction. The applicant delivers the shredded 
material to a recycling center. 

Taxpayer Allowed Credit 
ORS 315.304(4) Criteria 

The Depaiiment of Revenue determines if the taxpayer is allowed the credit if one 
of the following conditions apply. The taxpayer is the: 

a. Owner, including a contract purchaser, of the trade or business that uses the 
Oregon property requiring a pollution control facility to prevent or minimize 
pollution; or 
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b. Person who, as a lessee or pursuant to an agreement, conducts the trade or 
business that operates or utilizes such property; or 

c. Person who, as an owner, including a contract purchaser, or lessee, owns or 
leases a pollution control facility that is used for recycling, material recovery 
or energy recovery as defined in ORS 459.005. 

Applied to this Application 
DEQ will report the following information to the Department of Revenue: Bend 
Garbage Company, Inc. owns the claimed facility that they use for recycling or 
material recovery. 

Timely Filing Criteria 
2001 Edition ORS If the applicant completed constructing the facility on or after January 1, 2002, the 

468.165(6) applicant must submit the application within one year after the construction 
completion date. The applicant must submit the final application after completing 
construction of the facility and placing it into service. 

Applied to this Application 
The applicant timely filed the application. The applicant completed construction 
or installation of the claimed facility on 10/20/2004 and submitted the application 
on 4/28/2005. The applicant also submitted the application after completing 
construction and placing the facility into service on 10/20/2004. 

Purpose: Voluntary Criteria 
ORS 468.155 The sole purpose, meaning the exclusive purpose, of the claimed facility must be 

(l)(a)(B) to prevent, control, or reduce a substantial quantity of solid waste, hazardous 
OAR 340-016- waste, or used oil. 

0010(7)( a )(b) 

Last printed 9/7/2005 10:20 AM 

Solid waste as defined by ORS 459.005: All useless or discarded putrescible 
and non-putrescible materials, including but not limited to garbage, rubbish, 
refuse, ashes, paper and cardboard, sewage sludge, septic tank and cesspool 
purnpings or other sludge, useless or discarded commercial, industrial, 
demolition and construction materials, discarded or abandoned vehicles or parts 
thereof, discarded home and industrial appliances, manure, vegetable or animal 
solid and semisolid materials, dead animals and infectious waste as defined by 
ORS 459.386. (b) excludes "Materials used for fertilizing or for other 
productive purposes or which are salvageable as such material are used on land 
in agricultural operations and the growing or harvesting of crops and the raising 
of animals." 

Applied to this Application 
The applicant uses the truck exclusively to shred and collect approximately 260 
tons of paper per year. 
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Method Criteria 
ORS 468.155 The claimed facility must prevent, control, or reduce the waste material by the use 

(l)(b)(D) ofa material recovery process. The process must obtain useful material from 
material that would otherwise be solid waste, hazardous waste or used oil. 

Material Recovery means any process, such as pre-segregation, for obtaining 
materials from solid waste, hazardous waste or used oil. The recovered 
material shall still have useful physical or chemical prope1iies after serving a 
specific purpose and can, therefore, be reused or recycled for the same or other 
purpose. The recovered material shall have useful physical or chemical 
properties that yield a competitive end product of real economic value. The 
material recovery process does not include processes: 

a. In which the major purpose is the production of fuel from solid waste, 
hazardous waste or used oil which can be utilized for heat content or other 
forms of energy; or 

b. That burns waste to produce energy or to reduce the amount of waste. 
However, it does not eliminate from eligibility a pollution control device 
associated with a process that burns waste if such device is otherwise 
eligible for pollution control tax credit under these rules. 

OAR 340-016- Criteria 
00 I 0(7) The facility produces an end product of utilization. It must be an item of real 

OAR 340-016- economic value and it must be competitive with an end product produced in 
0060( 4)( e) another state. The facility must produce the end product by mechanical 

processing, chemical processing; or through the production, processing, pre
segregation, or use of materials which: 

Last printed 9/7/2005 10:20 AM 

a. Have useful chemical or physical properties and which may be used for the 
same or other purposes: or 

b. May be used in the same kind of application as its prior use without change 
in identity. 

Applied to this Application 
The applicant delivers the shredded paper to a recycling center for entry into the 
mixed-paper recycling stream for use as secondmy fiber content. 
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Maximum Credit Criteria 
ORS 468.170(3)( d) The maximum tax credit is 35 percent if the applicant submitted the application 

ORS between January 1, 2002 and December 31, 2008, inclusively, and the facility is 
468.155(1)(b)(D) used for material recovery or recycling, as those terms are defined in ORS 

459.005. 

Facility Cost 

Applied to this Application 
The maximum tax credit is 35 percent because the applicant submitted the 
application on 4/28/2005, and the facility is used in a material recovery process. 

Subtractions Criteria 
OAR 340-016- The applicant must provide documents that substantiate the claimed facility cost. 

0070(1) The claimed cost may not include: 

a. the salvage value of a pre-existing facility if the applicant is replacing a 
facility; 

b. the amount of any government grants received to pay part of the facility 
cost; 

c. the present value of any other state tax credits for which the investment 
is eligible; and 

d. ineligible costs as set forth in ORS 468.155(3) and OAR 340-016-
0070(3). 

ORS 468.155(3) The regulations exclude over 40 items from the definition of a Pollution Control 
OAR 340-016- Facility. Items excluded from the definition are ineligible for certification. 

0070(3) 

Last printed 9/7/2005 10:20 AM 

One of the excluded items is the replacement or reconstruction of all or pmi of a 
previously ce1iified pollution control facility. The regulations provide two 
exceptions to this exclusion. 

1. If the cost to replace or reconstruct the facility is greater than the like
for-like replacement cost of the original facility due to a requirement 
imposed by the DEQ, the federal Environmental Protection Agency or 
a regional air pollution authority, then the facility may be eligible for 
tax credit certification up to an amount equal to the difference between 
the cost of the new facility and the like-for-like replacement cost of 
the original facility. 

2. If a facility is replaced or reconstructed before the end of its useful life 
then the facility may be eligible for the remainder of the tax credit 
certified to the original facility. 
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The State of Oregon has issued three Pollution Control Facilities Tax Credit 
Certificates to the applicant at this location. The claimed facility is not a 
replacement of either the two previously certified recycing trucks. There are no 
other subtractions. 

Cost Certification Criteria 
ORS 468.170(1) The certified cost is limited to the actual cost of the claimed facility. The 

certified cost may not exceed the taxpayer's own cash investment in the facility 
or portion of the facility. 

Applied to this Application 
Invoices substantiated the eligible facility cost. The cost represents the taxpayer's 
own cash investment. 

Referenced 
Section 

Subtractions 

Description of Ineligible 
Portion 

Claimed 

Certified 

Facility Cost 

$194,600 
0 

$194,600 

Facility Cost Allocable to Pollution Control 
Percentage Criteria 

Certification The certified "percentage allocable" is limited to the portion of the actual facility 
ORS 468.170(1) cost that is properly allocable to the prevention, control, or reduction of solid 

waste, hazardous waste, or to recycling or appropriately disposing of used oil. 

Applied to this Application 
The Department determined that 100 percent of the facility cost is allocable to 
pollution control as discussed in the Integral Facility and Percentage subsections 
below. 

Integral Facility Criteria 
OAR 340-016-0075 Facilities that are integral to the applicant's business must use an alternate 

(4)(a) method for calculating the percentage of the facility cost that is allocable to 
pollution control if the facility cost exceeds $50,000. Examples of integral 
facilities include commercial solid waste and hazardous waste landfills, solid 
waste and hazardous waste recycling businesses, and environmental service 
providers. 

Last printed 9/7/2005 10:20 AM 

The Commission may determine that a business is integral to the operation of the 
applicant's business if the business is unable to operate or is only able to operate 
at reduced income levels. 

The rule requires the Commission to use the following factors to determine 
whether a pollution control facility is integral to the operation of the applicant's 
business. 
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a. The facility represents 25 percent or more of the total assets of the applicant's 
business; or 

b. The facility was constructed or installed in response to market demand for 
such pollution control facilities such as requirements imposed by DEQ, 
federal Environmental Protection Agency or regional air pollution authority 
on parties unaffiliated with the applicant; or 

c. Where the facility allows the applicant to generate gross revenues at least 50 
percent greater than could be or were without the facility; or 

d. The applicant's operating expenses for the facility are at least 50 percent of 
the operating expenses for the applicant's entire business. 

Applied to this Application 
The facility is not integral to the applicant's business. 

Percentage Criteria 
ORS 468.190(1) The following factors establish the portion of costs properly allocable to material 

recovery or recycling if the facility cost exceeds $50,000. 

Last printed 9/7/2005 10:20 AM 

a. The extent to which the applicant uses the facility to recover and convert 
waste products into a salable or usable commodity; 

b. The estimated armual percent return on the investment in the facility; 

c. Any alternative methods, equipment, and costs for achieving the same 
pollution control objective; 

d. Any related savings or increase in costs that occur or may occur as a result of 
the installation of the facility; and 

e. Any other relevant factors. 

Applied to this Application 
The applicant and the Department calculated the percentage of the facility cost 
allocable to pollution control according to the standard method in OAR 340-016-
0075(3) while considering the factors a. through e. above and a five-year useful 
life. The claimed facility allows the applicant to recover mixed waste paper, 
which is a useable commodity. The applicant used their ammal estimated 
revenue ($112,400) from shredding documents and the expenditures ($103,500) 
associated with the maintenance and labor, excluding depreciation and interest, to 
determine the facility's return on investment (ROI). The resulting Facility ROI 
( <O) is less than the National ROI (7 .1) for 2004, the facility's construction 
completion year. The applicant did not investigate an alternative technology. 
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ORS 468.180(1) Criteria 

Reviewer: 

Last printed 9/7/2005 I 0:20 AM 

The Environmental Quality Commission may not issue a certificate unless the 
applicant constructed or installed the claimed facility in accordance with the 
applicable provisions of ORS 454.010 to 454.040, 454.205 to 454.255, 454.505 
to 454.535, 454.605 to 454.755, ORS chapters 459, 459A, 465, 466 and 467 and 
ORS chapters 468, 468A and 468B. This includes the rules and standards 
adopted to implement these provisions. 

Applied to this Application 
The applicant states the facility and site are in compliance with Depaiiment rules 
and statutes, and with EQC orders. DEQ has not issued any permits to the site. 

Maggie Vandehey, DEQ 
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State of Oregon 
Department of 
Environmental 
Quality 

Tax Credit 
Review Report 
Pollution Control Facility: Material Recovery 
Final Certification 
ORS 468.150 -- 468.190 
OAR 340-016-0005 --340-016-0080 

Applicant Identification 
PO Box 504 
Bend, OR 97709 

Organized as: S Corp 
Taxpayer ID: 93-0890916 

Technical Information 

Director's Recommendation 

Approve Application No. 6992 

Applicant: Bend Garbage Company, Inc. 

Ce1iification of: 
Facility Cost 
Percentage Allocable X 
Maximum Percentage X 

Tax Credit 

Certificate Period: 5 years 

Facility Identification 
61480 Farrell Road 
Bend, OR 97702 

$131,504 
100% 
35% 

$46,026 

The certificate will identify the facility as: 

3,454 95-gallon recycling carts 

Bend Garbage Company, Inc., collects garbage and recyclable materials from its 11,500 residential and 
1,250 commercial customers. The applicant claims 95-gallon carts placed with 3,454 residential 
customers located in Deschutes County for collecting recyclable materials. The cmis are part of a new 
county recycling program that began in 2004. 

Taxpayer Allowed Credit 
ORS 315.304(4) Criteria 

The Department of Revenue determines if the taxpayer is allowed the credit if one 
of the following conditions apply. The taxpayer is the: 

a. Owner, including a contract purchaser, of the trade or business that uses the 
Oregon property requiring a pollution control facility to prevent or minimize 
pollution; or 

b. Person who, as a lessee or pursuant to an agreement, conducts the trade or 
business that operates or utilizes such property; or 

c. Person who, as an owner, including a contract purchaser, or lessee, owns or 
leases a pollution control facility that is used for recycling, material recovery 
or energy recovery as defined in ORS 459.005. 
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DEQ will repmi the following information to the Department of Revenue: Bend 
Garbage Company, Inc. owns the claimed facility that they use for recycling or 
material recovery. 

Timely Filing Criteria 
2001 Edition ORS If the applicant completed constructing the facility on or after January 1, 2002, the 

468.165(6) applicant must submit the application within one year after the construction 
completion date. The applicant must submit the final application after completing 
construction of the facility and placing it into service. 

Applied to this Application 
The applicant timely filed the application. The applicant completed consh·uction 
or installation of the claimed facility on 10/19/2004 and submitted the application 
on 4/28/2005. The applicant also submitted the application after completing 
construction and placing the facility into service on 10/19/2004. 

Purpose: Voluntary Criteria 
ORS 468.155 The sole purpose, meaning the exclusive purpose, of the claimed facility must be 

(l)(a)(B) to prevent, control, or reduce a substantial quantity of solid waste, hazardous 
OAR 340-016- waste, or used oil. 

0010(7)( a )(b) 

Last printed 9/7/2005 10:20 AM 

Solid waste as defined by ORS 459.005: All useless or discarded putrescible 
and non-putrescible materials, including but not limited to garbage, rubbish, 
refuse, ashes, paper and cardboard, sewage sludge, septic tank and cesspool 
pumpings or other sludge, useless or discarded commercial, industrial, 
demolition and construction materials, discarded or abandoned vehicles or pmis 
thereof, discarded home and industrial appliances, manure, vegetable or animal 
solid m1d semisolid materials, dead animals and infectious waste as defined by 
ORS 459.386. (b) excludes "Materials used for fertilizing or for other 
productive purposes or which are salvageable as such material are used on land 
in agricultural operations and the growing or harvesting of crops m1d the raising 
of animals." 

Applied to this Application 
The claimed facility prevents 1,476 tons per year of solid waste from landfill 
disposal. Deschutes County's new curbside recycling progrmn has increased 
commingled recycling by 39 percent from October 2004. 
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Method Criteria 
ORS 468.155 The claimed facility must prevent, control, or reduce the waste material by the use 

(1 )(b )(D) of a material recovery process. The process must obtain useful material from 
material that would otherwise be solid waste, hazardous waste or used oil. 

"Material Recovery" means any process, such as pre-segregation, for 
obtaining materials from solid waste, hazardous waste or used oil. The 
recovered material shall still have useful physical or chemical properties after 
serving a specific purpose and can, therefore, be reused or recycled for the 
same or other purpose. The recovered material shall have useful physical or 
chemical prope1iies that yield a competitive end product of real economic 
value. The material recovery process does not include processes: 

a. In which the major purpose is the production of fuel from solid waste, 
hazardous waste or used oil which can be utilized for heat content or other 
forms of energy; or 

b. That burns waste to produce energy or to reduce the amount of waste. 
However, it does not eliminate from eligibility a pollution control device 
associated with a process that burns waste if such device is otherwise 
eligible for pollution control tax credit under these rules. 

OAR 340-016- Criteria 
0010(7) The facility produces an end product of utilization. It must be an item of real 

OAR 340-016- economic value and it must be competitive with an end product produced in 
0060( 4 )( e) another state. The facility must produce the end product by mechanical 

processing, chemical processing; or through the production, processing, pre
segregation, or use of materials which: 

a. Have useful chemical or physical properties and which may be used for the 
same or other purposes: or 

b. May be used in the same kind of application as its prior use without change 
in identity. 

Applied to this Application 
The applicant collects recyclable materials from its customers and delivers the 
material to a mill for incorporation into a useful end-product. 

Maximum Credit Criteria 
ORS 468.l 70(3)(d) The maximum tax credit is 35 percent ifthe applicant submitted the application 

ORS between January 1, 2002 and December 31, 2008, inclusively, and the facility is 
468.155(1)(b)(D) used for material recovery or recycling, as those terms are defined in ORS 

459.005. 

Last printed 9/8/2005 4:26 PM 

Applied to this Application 
The maximum tax credit is 35 percent because the applicant submitted the 
application on 4/28/2005, and the facility is used in a material recovery process. 
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Subtractions Criteria 
OAR 340-016- The applicant must provide documents that substantiate the claimed facility cost. 

0070(1) The claimed cost may not include: 

a) the salvage value of a pre-existing facility if the applicant is replacing a 
facility; 

b) the amount of any government grants received to pay part of the facility cost; 

c) the present value of any other state tax credits for which the investment is 
eligible; and 

d) ineligible costs as set forth in ORS 468.155(3) and OAR 340-016-0070(3). 

ORS 468.155(3) The regulations exclude over 40 items from the definition ofa Pollution Control 
OAR 340-016- Facility. Items excluded from the definition are ineligible for certification. 

0070(3) 
One of the excluded items is the replacement or reconstruction of all or part of a 
previously certified pollution control facility. The regulations provide two 
exceptions to this exclusion. 

I. If the cost to replace or reconstruct the facility is greater than the like
for-like replacement cost of the original facility due to a requirement 
imposed by the DEQ, the federal Environmental Protection Agency or 
a regional air pollution authority, then the facility may be eligible for 
tax credit certification up to an amount equal to the difference between 
the cost of the new facility and the like-for-like replacement cost of 
the original facility. 

2. If a facility is replaced or reconstructed before the end of its useful life 
then the facility may be eligible for the remainder of the tax credit 
certified to the original facility. 

Applied to this Application 
The State of Oregon has issued three Pollution Control Facilities Tax Credit 
Certificates to the applicant at this location. The claimed facility is not a 
replacement of any of the 3,766 previously certified curbside containers. There 
are no other subtractions. 

Cost Certification Criteria 
ORS 468.170(1) The certified cost is limited to the actual cost of the claimed facility. The 

certified cost may not exceed the taxpayer's own cash investment in the facility 
or portion of the facility. 

Last printed 9/7/2005 10:20 AM 
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Invoices substantiated the eligible facility cost. The cost represents the taxpayer's 
own cash investment. 

Referenced 
Section 

Subtractions 

Description of Ineligible 
Portion 

Claimed 

Certified 

Facility Cost 

$131,504 
0 

$131,504 

Facility Cost Allocable to Pollution Control 
Percentage Criteria 

Certification The certified percentage allocable is limited to the portion of the actual facility 
ORS 468.170(1) cost that is properly allocable to the prevention, control, or reduction of solid 

waste, hazardous waste, or to recycling or appropriately disposing of used oil. 

Applied to this Application 
The Department determined that 100 percent of the facility cost is allocable to 
pollution control as discussed in the Integral Facility and Percentage subsections 
below. 

Integral Facility Criteria 
OAR 340-016-0075 Facilities that are integral to the applicant's business must use an alternate 

(4)(a) method for calculating the percentage of the facility cost that is allocable to 
pollution control ifthe facility cost exceeds $50,000. Examples of integral 
facilities include commercial solid waste and hazardous waste landfills, solid 
waste and hazardous waste recycling businesses, and environmental service 
providers. 

Last printed 9/7/2005 10:20 AM 

The Commission may determine that a business is integral to the operation of the 
applicant's business if the business is unable to operate or is only able to operate 
at reduced income levels. 

The rule requires the Commission to use the following factors to determine 
whether a pollution control facility is integral to the operation of the applicant's 
business. 
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a. The facility represents 25 percent or more of the total assets of the applicant's 
business; or 

b. The facility was constructed or installed in response to market demand for 
such pollution control facilities such as requirements imposed by DEQ, 
federal Environmental Protection Agency or regional air pollution authority 
on parties unaffiliated with the applicant; or 

c. Where the facility allows the applicant to generate gross revenues at least 50 
percent greater than could be or were without the facility; or 

d. The applicant's operating expenses for the facility are at least 50 percent of 
the operating expenses for the applicant's entire business. 

Applied to this Application 
The facility is not integral to the applicant's business. 

Percentage Criteria 
ORS 468.190(1) The following factors establish the pmiion of costs properly allocable to material 

recovery or recycling ifthe facility cost exceeds $50,000. 
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a. The extent to which the applicant uses the facility to recover and conve1i 
waste products into a salable or usable commodity; 

b. The estimated annual percent return on the investment in the facility; 

c. Any alternative methods, equipment, and costs for achieving the same 
pollution control objective; 

d. Any related savings or increase in costs that occur or may occur as a result of 
the installation of the facility; and 

e. Any other relevant factors. 

Applied to this Application 
The applicant and the Department calculated the percentage of the facility cost 
allocable to pollution control according to the standard method in OAR 340-016-
0075(3) while considering the factors a. tln·ough e. above and a five-year usefol 
life. The claimed facility allows the applicant to conve1i a substantial quantity of 
solid waste into usefol products. The applicant used their estimated revenue 
($124,000 per year) from estimated fees and the expenditures ($115,000 per year) 
associated with direct cost of operations (labor, maintenance, supplies, etc.,
excluding depreciation and interest) to determine the facility's return on 
investment (ROI). The resulting Facility ROI is less than zero percent and less 
than the National ROI (7.1) for 2004, the facility's construction completion year. 
The applicant did not investigate an alternative tecln1ology. 
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ORS 468. 180(1) Criteria 

Reviewer: 
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The Environmental Quality Commission may not issue a certificate unless the 
applicant constructed or installed the claimed facility in accordance with the 
applicable provisions of ORS 454.010 to 454.040, 454.205 to 454.255, 454.505 
to 454.535, 454.605 to 454.755, ORS chapters 459, 459A, 465, 466 and 467 and 
ORS chapters 468, 468A and 468B. This includes the rules and standards 
adopted to implement these provisions. 

Applied to this Application 
The applicant states the facility and site are in compliance with Department rules 
and statutes, and with EQC orders. DEQ has not issued any permits to the site. 

Maggie Vandehey, DEQ 
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State of Oregon 
Department of 
Environmental 
Quality 

Tax Credit 
Review Report 
Pollution Control Facility: Material Recovery 
Final Certification 
ORS 468.150--468.190 
OAR 340-016-0005 -- 340-016-0080 

Applicant Identification 
PO Box 504 
Bend, OR 97709 

Organized as: S Corp 
TaxpayerID: 0980916 

Technical Information 

Director's Recommendation 

Approve Application No. 6993 

Applicant: Bend Garbage Company, Inc. 

Certification of: 
Facility Cost 
Percentage Allocable X 
Maximum Percentage X 

Tax Credit 

Ce1iificate Period: 5 years 

Facility Identification 
61480 Parrell Road 
Bend, OR 97702 

$47,584 
100% 
35% 

$16,654 

The certificate will identify the facility as: 

443 35-gallon recycling carts with lids and 
wheels, Serial No.'s 101 to 543 

450 65-gallon recycling carts with wheels, 
Serial No.'s 101 to 550 

Bend Garbage Company, Inc., doing business as Bend Garbage and Recycling, collects garbage and 
recyclable materials from its 11,500 residential and 1,250 commercial customers. The applicant claims 
893 secure recycling containers to collect sensitive office paper. The applicant shreds the paper at the 
customer's site using the truck claimed on application number 6991. The company then delivers the 
shredded material to a recycling center. 
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Taxpayer Allowed Credit 
ORS 315 .304( 4) Criteria 

Eligibility 

The Department of Revenue determines if the taxpayer is allowed the credit if one 
of the following conditions apply. The taxpayer is the: 

a. Owner, including a contract purchaser, of the trade or business that uses the 
Oregon property requiring a pollution control facility to prevent or minimize 
pollution; or 

b. Person who, as a lessee or pursuant to an agreement, conducts the trade or 
business that operates or utilizes such property; or 

c. Person who, as an owner, including a contract purchaser, or lessee, owns or 
leases a pollution control facility that is used for recycling, material recovery 
or energy recovery as defined in ORS 459.005. 

Applied to this Application 
DEQ will report the following information to the Department of Revenue: Bend 
Garbage Company, Inc. owns the claimed facility that they use for recycling or 
material recovery. 

Timely Filing Criteria 
2001 Edition ORS If the applicant completed constructing the facility on or after January 1, 2002, the 

468.165(6) applicant must submit the application within one year after the construction 
completion date. The applicant must submit the final application after completing 
construction of the facility and placing it into service. 

Applied to this Application 
The applicant timely filed the application. The applicant completed construction 
or installation of the claimed facility on 2/28/2005 and submitted the application 
on 4/28/2005. The applicant also submitted the application after completing 
construction and placing the facility into service on 2/28/2005. 

Purpose: Voluntary Criteria 
ORS 468.155 The sole purpose, meaning the exclusive purpose, of the claimed facility must be 

(l)(a)(B) to prevent, control, or reduce a substantial quantity of solid waste, hazardous 
OAR 340-016- waste, or used oil. 

0010(7)(a)(b) 
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Solid waste as defined by ORS 459.005: All useless or discarded putrescible 
and non-putrescible materials, including but not limited to garbage, rubbish, 
refuse, ashes, paper and cardboard, sewage sludge, septic tank and cesspool 
pumpings or other sludge, useless or discarded commercial, industrial, 
demolition and construction materials, discarded or abandoned vehicles or parts 
thereof, discarded home and industrial appliances, manure, vegetable or animal 
solid and semisolid materials, dead animals and infectious waste as defined by 
ORS 459.386. (b) excludes "Materials used for fertilizing or for other 
productive purposes or which are salvageable as such material are used on land 
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in agricultural operations and the growing or harvesting of crops and the raising 
of animals." 

Applied to this Application 
The applicant uses the caiis exclusively to collect 260 tons of waste paper each 
year. The carts prevent the paper from disposal as garbage or by other means. 
Mixed ai1d office paper recycled at Bend Garbage Compally increased 3 8 percent 
during 2004 versus 2003. 

Method Criteria 
ORS 468.155 The claimed facility must prevent, control, or reduce the waste material by the use 

(1 )(b )(D) of a material recovery process. The process must obtain useful material from 
material that would otherwise be solid waste, hazardous waste or used oil. 

Material Recovery means any process, such as pre-segregation, for obtaining 
materials from solid waste, hazardous waste or used oil. The recovered 
material shall still have useful physical or chemical properties after serving a 
specific purpose and can, therefore, be reused qr recycled for the saine or 
other purpose. The recovered material shall have usefnl physical or chemical 
properties that yield a competitive end product ofreal economic value. The 
material recovery process does not include processes: 

a. In which the major purpose is the production of fnel from solid waste, 
hazardous waste or used oil which Call be utilized for heat content or other 
forms of energy; or 

b. That burns waste to produce energy or to reduce the amount of waste. 
However, it does not eliminate from eligibility a pollution control device 
associated with a process that burns waste if such device is otherwise 
eligible for pollution control tax credit under these rules. 

OAR 340-016- Criteria 
0010(7) The facility produces an end product of utilization. It must be ai1 item of real 

OAR 340-016- economic value alld it must be competitive with an end product produced in 
0060( 4 )( e) another state. The facility must produce the end product by mechanical 

processing, chemical processing; or through the production, processing, pre
segregation, or use of materials which: 

Last printed 9/8/2005 4:28 PM 

a. Have usefnl chemical or physical properties and which may be used for the 
saine or other purposes: or 

b. May be used in the saine kind of application as its prior use without change 
in identity. 

Applied to this Application 
The carts collect paper from the applicant's customers for secure shredding. The 
applicallt then delivers the shredded paper to a mill. The mill uses the shredded 
paper as secondary fiber alld incorporates the fiber into a useful product. 
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Maximum Credit Criteria 
ORS 468. l 70(3)(d) The maximum tax credit is 35 percent if the applicant submitted the application 

ORS between January 1, 2002 and December 31, 2008, inclusively, and the facility is 
468.155(l)(b)(D) used for material recovery or recycling, as those terms are defined in ORS 

459.005. 

Facility Cost 

Applied to this Application 
The maximum tax credit is 35 percent because the applicant submitted the 
application on 4/28/2005, and the facility is used in a material recovery process. 

Subtractions Criteria 
OAR 340-016- The applicant must provide documents that substantiate the claimed facility cost. 

0070(1) The claimed cost may not include: 

a) the salvage value of a pre-existing facility ifthe applicant is replacing a 
facility; 

b) the amount of any government grants received to pay part of the facility cost; 

c) the present value of any other state tax credits for which the investment is 
eligible; and 

d) ineligible costs as set forth in ORS 468.155(3) and OAR 340-016-0070(3). 

ORS 468.155(3) The regulations exclude over 40 items from the definition of a Pollution Control 
OAR 340-016- Facility. Items excluded from the definition are ineligible for ce1iification. 

0070(3) 
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One of the excluded items is the replacement or reconstruction of all or part of a 
previously certified pollution control facility. The regulations provide two 
exceptions to this exclusion. 

1. If the cost to replace or reconstruct the facility is greater than the like
for-like replacement cost of the original facility due to a requirement 
imposed by the DEQ, the federal Environmental Protection Agency or 
a regional air pollution authority, then the facility may be eligible for 
tax credit certification up to an amount equal to the difference between 
the cost of the new facility and the like-for-like replacement cost of 
the original facility. 

2. If a facility is replaced or reconstructed before the end of its useful life 
then the facility may be eligible for the remainder of the tax credit 
certified to the original facility. 

Applied to this Application 
The State of Oregon has issued three Pollution Control Facilities Tax Credit 
Certificates to the applicant at this location. Document shredding is a new 
service for the customers; therefore, the carts are not replacements of any 
previously certified containers. There are no other subtractions. 
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Cost Certification Criteria 
ORS 468.170(1) The certified cost is limited to the actual cost of the claimed facility. The 

ce1iified cost may not exceed the taxpayer's own cash investment in the facility 
or portion of the facility. 

Applied to this Application 
Invoices substantiated the eligible facility cost. The cost represents the taxpayer's 
own cash investment. 

Referenced 
Section 

Ssubtractions 

Description oflneligible 
Portion 

Claimed 

Certified 

Facility Cost 

$47,584 
0 

$47,584 

Facility Cost Allocable to Pollution Control 
Percentage Criteria 

Certification If the cost of the facility (or facilities certified under one certificate) does not 
ORS 468.190 (3) exceed $50,000, the p01iion of the actual costs properly allocable shall be in the 

prop01iion that the ratio of the time the facility is used for prevention, control or 
reduction of air, water or noise pollution or solid or hazardous waste or to 
recycling or appropriately disposing of used oil bears to the entire time the facility 
is used for any pmpose. 

Compliance 

Applied to this Application 
The certified facility cost would be less than $50,000. The applicant uses the 
facility 100 percent of the time for collecting waste paper. 

ORS 468.180(1) Criteria 

Reviewer: 
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The Environmental Quality Commission may not issue a certificate unless the 
applicant constructed or installed the claimed facility in accordance with the 
applicable provisions of ORS 454.010 to 454.040, 454.205 to 454.255, 454.505 
to 454.535, 454.605 to 454.755, ORS chapters 459, 459A, 465, 466 and 467 and 
ORS chapters 468, 468A and 468B. This includes the rules and standards 
adopted to implement these provisions. 

Applied to this Application 
The applicant states the facility and site are in compliance with Department rules 
and statutes, and with EQC orders. DEQ has not issued any permits to the site. 

Maggie Vandehey, DEQ 
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State of Oregon 
Department of 
Environmental 
Quality 

Tax Credit 
Review Report 
Pollution Control Facility: Material Recovery 
Final Certification 
ORS 468.150 -- 468.190 
OAR 340-016-0005 -- 340-016-0080 

Applicant Identification 
PO Box 504 
Bend, OR 97709 

Organized as: S Corp 
Taxpayer ID: 93-0890916 

Technical Information 

Director's Recommendation 

Approve Application No. 6994 

Applicant: Bend Garbage Company, Inc. 

Certification of: 
Facility Cost 
Percentage Allocable X 
Maximmn Percentage X 

Tax Credit 

Certificate Period: 5 years 

Facility Identification 
61480 Parrell Road 
Bend, OR 97702 

$40,253 
100% 
35% 

$14,089 

The certificate will identify the facility as: 

2,000 
2,000 
Five 

Ten 

Ten 

Ten 

19-gallon recycling boxes 
14.4-gallon recycling boxes 
1-cubic yard front load recycling 
containers 
1.5 cubic yard front load recycling 
containers 
2-yard front load recycling 
containers 
3-yard front load recycling 
containers 

Two 4-yard front load recycling 
containers 

Three 6-yard front load recycling containers 

Bend Garbage Company, Inc., doing business as Bend Garbage and Recycling, collects garbage and 
recyclable materials from its residential and commercial customers within the City of Bend. The 
applicm1t claims 19-gallon containers for collecting commingled materials and 14.4-gallon containers for 
collecting glass for placement with 2,000 of the company's 11,500 residential customers. The applicant 
also claims 40 containers for collecting cardboard from some of its 1,250 commercial customers. 
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Taxpayer Allowed Credit 
ORS 315.304(4) Criteria 

Eligibility 

The Department of Revenue determines if the taxpayer is allowed the credit if one 
of the following conditions apply. The taxpayer is the: 

a. Owner, including a contract purchaser, of the trade or business that uses the 
Oregon property requiring a pollution control facility to prevent or minimize 
pollution; or 

b. Person who, as a lessee or pursuant to an agreement, conducts the trade or 
business that operates or utilizes such property; or 

c. Person who, as an owner, including a contract purchaser, or lessee, owns or 
leases a pollution control facility that is used for recycling, material recovery 
or energy recovery as defined in ORS 459.005. 

Applied to this Application 
DEQ will report the following information to the Department of Revenue: Bend 
Garbage Company, Inc. owns the claimed facility that they use for recycling or 
material recovery. 

Timely Filing Criteria 
2001 Edition ORS If the applicant completed constrncting the facility on or after January 1, 2002, the 

468.165(6) applicant must submit the application within one year after the construction 
completion date. The applicant must submit the final application after completing 
constrnction of the facility and placing it into service. 

Applied to this Application 
The applicant timely filed the application. The applicant completed construction 
or installation of the claimed facility on 1/7/2005 and submitted the application on 
4/28/2005. The applicant also submitted the application after completing 
construction and placing the facility into service on 1/7 /2005. 

Purpose: Voluntary Criteria 
ORS 468.155 The sole purpose, meaning the 'exclusive' purpose, of the claimed facility must be 

(l)(a)(B) to prevent, control, or reduce· a substantial quantity of solid waste, hazardous 
OAR 340-016- waste, or used oil. 

0010(7)( a )(b) 
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Solid waste as defined by ORS 459.005: All useless or discarded putrescible 
and non-putrescible materials, including but not limited to garbage, rubbish, 
refuse, ashes, paper and cardboard, sewage sludge, septic tank and cesspool 
pumpings or other sludge, useless or discarded commercial, industrial, 
demolition and construction materials, discarded or abandoned vehicles or paiis 
thereof, discarded home and industrial appliances, manure, vegetable or animal 
solid and semisolid materials, dead animals and infectious waste as defined by 
ORS 459.386. (b) excludes "Materials used for fertilizing or for other 
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productive purposes or which are salvageable as such material are used on land 
in agricultural operations and the growing or harvesting of crops and the raising 
of animals." 

Applied to this Application 
The claimed facility prevents 1,476 tons of paper and 2,350 tons of commingled 
recyclable materials from landfill disposal each year. Bend Garbage Company's 
2004 commingled and cardboard recycling increased by 12.5 percent over 2003. 

Method Criteria 
ORS 468.155 The claimed facility must prevent, control, or reduce the waste material by the use 

(I )(b )(D) of a material recovery process. The process must obtain useful material from 
material that would otherwise be solid waste, hazardous waste or used oil. 

Material Recovery means any process, such as pre-segregation, for obtaining 
materials from solid waste, hazardous waste or used oil. The recovered 
material shall still have useful physical or chemical prope1iies after serving a 
specific purpose and can, therefore, be reused or recycled for the same or other 
purpose. The recovered material shall have useful physical or chemical 
properties that yield a competitive end product of real economic value. The 
material recovery process does not include processes: 

a. In which the major purpose is the production of fuel from solid waste, 
hazardous waste or used oil which can be utilized for heat content or other 
forms of energy; or 

b. That burns waste to produce energy or to reduce the amount of waste. 
However, it does not eliminate from eligibility a pollution control device 
associated with a process that burns waste if such device is otherwise 
eligible for pollution control tax credit under these rules. 

OAR 340-016- Criteria 
0010(7) The facility produces an end product of utilization. It must be an item of real 

OAR 340-016- economic value and it must be competitive with an end product produced in 
0060( 4 )( e) another state. The facility must produce the end product by mechanical 

processing, chemical processing; or through the production, processing, pre
segregation, or use of materials which: 
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a. Have useful chemical or physical properties and which may be used for the 
same or other purposes: or 

b. May be used in the same kind of application as its prior use without change 
in identity. 

Applied to this Application 
The applicant collects recyclable materials from its customers and delivers it to a 
recycling center for additional sorting and delivery to the appropriate recycling 
mills for incorporation into a useful product. 
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Maximum Credit Criteria 
ORS 468.l 70(3)(d) The maximwn tax credit is 35 percent ifthe applicant submitted the application 

ORS between January 1, 2002 and December 31, 2008, inclusively, and the facility is 
468.155(l)(b)(D) used for material recovery or recycling, as those terms are defined in ORS 

459.005. 

Facility Cost 

Applied to this Application 
The maximum tax credit is 35 percent because the applicant submitted the 
application on 4/28/2005, and the facility is used in a material recovery process. 

Subtractions Criteria 
OAR 340-016- The applicant must provide documents that substantiate the claimed facility cost. 

0070(1) The claimed cost may not include: 

a) the salvage value of a pre-existing facility if the applicant is replacing a 
facility; 

b) the amount of any government grants received to pay part of the facility cost; 

c) the present value of any other state tax credits for which the investment is 
eligible; and 

d) ineligible costs as set forth in ORS 468.155(3) and OAR 340-016-0070(3). 

ORS 468.155(3) The regulations exclude over 40 items from the definition of a Pollution Control 
OAR 340-016- Facility. Items excluded from the definition are ineligible for certification. 

0070(3) 
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One of the excluded items is the replacement or reconstrnction of all or part of a 
previously certified pollution control facility. The regulations provide two 
exceptions to this exclusion. 

1. If the cost to replace or reconstruct the facility is greater than the like
for-like replacement cost of the original facility due to a requirement 
imposed by the DEQ, the federal Environmental Protection Agency or 
a regional air pollution authority, then the facility may be eligible for 
tax credit certification up to an amount equal to the difference between 
the cost of the new facility and the like-for-like replacement cost of 
the original facility. 

2. If a facility is replaced or reconstructed before the end of its useful life 
then the facility may be eligible for the remainder of the tax credit 
certified to the original facility. 
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The State of Oregon has issued three Pollution Control Facilities Tax Credit 
Certificates to the applicant at this location. The claimed facility is not a 
replacement of any of the 3,766 previously ce1iified residential containers or 147 
previously certified containers for cardboard recycling. There are no other 
subtractions. 

Cost Certification Criteria 
ORS 468.170(1) The ce1iified cost is limited to the actual cost of the claimed facility. The 

certified cost may not exceed the taxpayer's own cash investment in the facility 
or portion of the facility. 

Applied to this Application 
Invoices substantiated the eligible facility cost. The cost represents the taxpayer's 
own cash investment. 

Referenced 
Section 

Subtractions 

Description of Ineligible 
Portion 

Claimed 

Certified 

Facility Cost 

$40,253 
0 

$40,253 

Facility Cost Allocable to Pollution Control 
Percentage Criteria 

Certification If the cost of the facility (or facilities certified under one certificate) does not 
ORS 468.190 (3) exceed $50,000, the portion of the actual costs properly allocable shall be in the 

proportion that the ratio of the time the facility is used for prevention, control or 
reduction of air, water or noise pollution or solid or hazatdous waste or to 
recycling or appropriately disposing of used oil bears to the entire time the 
facility is used for any purpose. 
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Applied to this Application 
The ce1iified facility cost would be less than $50,000. The applicant uses the 
facility 100 percent of the time for material recovery. 
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ORS 468.180(1) Criteria 

Reviewer: 
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The Enviromnental Quality Commission may not issue a certificate unless the 
applicant constructed or installed the claimed facility in accordance with the 
applicable provisions of ORS 454.010 to 454.040, 454.205 to 454.255, 454.505 
to 454.535, 454.605 to 454.755, ORS chapters 459, 459A, 465, 466 and 467 and 
ORS chapters 468, 468A and 468B. This includes the rules and standards 
adopted to implement these provisions. 

Applied to this Application 
The applicant states the facility and site are in compliance with Depmiment rules 
and statutes, and with EQC orders. DEQ has not issued any permits to the site. 

Maggie Vandehey, DEQ 
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State of Oregon 
Department of 
Environmental 
Quality 

Tax Credit 
Review Report 
Pollution Control Facility: Material Recovery 
Final Certification 
ORS 468.150 -- 468.190 
OAR 340-016-0005 -- 340-016-0080 

Applicant Identification 
5918 Stoneridge Mall Road 
Pleasanton, CA 94588 

Organized as: C Corp 
Taxpayer ID: 94-3019135 

Technical Information 

Director's Recommendation 

Approve Application No. 6997@ Reduced Cost 

Applicant: Safeway Inc. 

Ce1iification of: 
Facility Cost 
Percentage Allocable X 
Maximum Percentage X 

Tax Credit 

Certificate Period: 8 years 

Facility Identification 

$22,661 
100% 
35% 

$7,931 

Located at various Safeway Inc. sites in 
Pmiland, Oregon. 

The certificate will identify the facility as: 

Three GPI Model M60STD Verticle Balers: 

Woodstock - Serial No. 602340STD 
Ivanhoe - Serial No. 602324STD 
Webster Road - Serial No. 602287STD 

Safeway Inc., is a retail grocer. The applicant installed hydraulic balers in three stores to recycle the old 
corrugated cardboard (OCC) used in shipping products to the stores. The applicant also claims 
installation and associated electrical costs. The applicant collects and transports the baled OCC to a 
central consolidation point for pickup by a recycling vendor. 

Taxpayer Allowed Credit 
ORS 315.304(4) Criteria 

The Department ofRevenne determines if the taxpayer is allowed the credit if one 
of the following conditions apply. The taxpayer is the: 

a. Owner, including a contract purchaser, of the trade or business that uses the 
Oregon property requiring a pollution control facility to prevent or minimize 
pollution; or 

b. Person who, as a lessee or pursuant to an agreement, conducts the trade or 
business that operates or utilizes such property; or 
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c. Person who, as an owner, including a contract purchaser, or lessee, owns or 
leases a pollution control facility that is used for recycling, material recovery 
or energy recovery as defined in ORS 459.005. 

Applied to this Application 
DEQ will report the following information to the Department of Revenue: 
Safeway Inc. owns the claimed facility that they use for recycling or material 
recovery. 

Timely Filing Criteria 
2001 Edition ORS If the applicant completed constructing the facility on or after January 1, 2002, the 

468.165(6) applicant must submit the application within one year after the construction 
completion date. The applicant must submit the final application after completing 
construction of the facility and placing it into service. 

Applied to this Application 
The applicant timely filed the application. The applicant completed construction 
or installation of the balers between 5/13/2004, and 7 /15/2004, and submitted the 
application on 5/10/2005. The applicant also submitted the application after 
completing construction and placing the facility into service between 5/13/2004 
and 7 /15/2004. 

Purpose: Voluntary Criteria 
ORS 468.155 The sole purpose, meaning the exclusive purpose, of the claimed facility must be 

(1 )(a)(B) to prevent, control, or reduce a substantial quantity of solid waste, hazm·dous 
OAR 340-016- waste, or used oil. 

0010(7)( a )(b) 
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Solid waste as defined by ORS 459.005: All useless or discarded putrescible 
and non-putrescible materials, including but not limited to garbage, rubbish, 
refuse, ashes, paper and cardboard, sewage sludge, septic tm1k and cesspool 
pumpings or other sludge, useless or discarded commercial, industrial, 
demolition and construction materials, discarded or abandoned vehicles or parts 
thereof, discarded home and industrial appliances, mmmre, vegetable or animal 
solid and semisolid materials, dead animals and infectious waste as defined by 
ORS 459.386. (b) excludes "Materials used for fertilizing or for other 
productive purposes or which are salvageable as such material are used on lm1d 
in agricultural operations and the growing or harvesting of crops and the raising 
of animals." 

Applied to this Application 
The balers reduce each store's solid waste disposal by about 45 to 50 percent or 
390,000 pounds of OCC per store, per year. Without the balers, the cardboard 
would have been disposed of as trash in the store dumpsters. 
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Method Criteria 
ORS 468.155 The claimed facility must prevent, control, or reduce the waste material by the use 

(1 )(b )(D) of a material recovery process. The process must obtain useful material from 
material that would otherwise be solid waste, hazardous waste or used oil. 

Material Recovery means any process, such as pre-segregation, for obtaining 
materials from solid waste, hazardous waste or used oil. The recovered 
material shall still have useful physical or chemical properties after serving a 
specific purpose and can, therefore, be reused or recycled for the same or 
other purpose. The recovered material shall have useful physical or chemical 
properties that yield a competitive end product of real economic value. The 
material recovery process does not include processes: 

a. In which the major purpose is the production of fuel from solid waste, 
hazardous waste or used oil which can be utilized for heat content or other 
forms of energy; or 

b. That burns waste to produce energy or to reduce the amount of waste. 
However, it does not eliminate from eligibility a pollution control device 
associated with a process that burns waste if such device is otherwise 
eligible for pollution control tax credit under these rules. 

OAR 340-016- Criteria 
0010(7) The facility produces an end product of utilization. It must be an item of real 

OAR 340-016- economic value and it must be competitive with an end product produced in 
0060( 4 )( e) another state. The facility must produce the end product by mechanical 

processing, chemical processing; or through the production, processing, pre
segregation, or use of materials which: 

a. Have useful chemical or physical properties and which may be used for the 
same or other purposes: or 

b. May be used in the same ldnd of application as its prior use without change 
in identity. 

Applied to this Application 
The balers allow the applicant to separate the OCC from garbage. Mills will use 
the OCC as secondary fiber in manufacturing chipboard and new cardboard. 

Maximum Credit Criteria 
ORS 468. l 70(3)(d) The maximum tax credit is 35 percent if the applicant submitted the application 

ORS between January 1, 2002 and December 31, 2008, inclusively, and the facility is 
468.155(1 )(b )(D) used for material recovery or recycling, as those terms are defined in ORS 

459.005. 
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Applied to this Application 
The maximun1 tax credit is 35 percent because the applicant submitted the 
application on 5/10/2005, and the facility is used in a material recovery process. 
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Subtractions Criteria 
OAR 340-016- The applicant must provide documents that substantiate the claimed facility cost. 

0070(1) The claimed cost may not include: 

a) the salvage value of a pre-existing facility if the applicant is replacing a 
facility; 

b) the amount of any government grants received to pay part of the facility cost; 

c) the present value of any other state tax credits for which the investment is 
eligible; and 

d) ineligible costs as set forth in ORS 468.155(3) and OAR 340-016-0070(3). 

ORS 468.155(3) The regulations exclude over 40 items from the definition of a Pollution Control 
OAR 340-016- . Facility. Items excluded from the definition are ineligible for certification. 

0070(3) 
One of the excluded items is the removal of equipment replaced by the facility. 

Another excluded item is the replacement or reconstruction of all or part of a 
previously certified pollution control facility. The regulations provide two 
exceptions to this exclusion. 

1. If the cost to replace or reconstruct the facility is greater than the like
for-like replacement cost of the original facility due to a requirement 
imposed by the DEQ, the federal Environmental Protection Agency or 
a regional air pollution authority, then the facility may be eligible for 
tax credit certification up to an amount equal to the difference between 
the cost of the new facility and the like-for-like replacement cost of 
the original facility. 

2. If a facility is replaced or reconstructed before the end of its useful life 
then the facility may be eligible for the remainder of the tax credit 
certified to the original facility. 

Applied to this Application 
The State of Oregon has issued fifteen Pollution Control Facilities Tax Credit 
Certificates to the applicant at this location. The claimed facility is not a 
replacement of these previously certified facilities. 

The Department subtracted the $50 charge for equipment removal shown on 
Invoice Number 3755. 

Cost Certification Criteria 
ORS 468.170(1) The certified cost is limited to the actual cost of the claimed facility. The 

certified cost may not exceed the taxpayer's own cash investment in the facility 
or portion of the facility. 

Last printed 9/7/2005 I 0:20 AM 
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Applied to this Application 
Invoices substantiated the eligible facility cost. The cost represents the taxpayer's 
own cash investment. 

Referenced 
Section 

Subtractions 

Description of Ineligible 
Portion 

Facility Cost 

Claimed 22, 711 
Equipment removal -$50 

~~~~~~~~-----1 

Certified $22,661 

Facility Cost Allocable to Pollution Control 
Percentage Criteria 

Certification If the cost of the facility (or facilities certified under one certificate) does not 
ORS 468.190 (3) exceed $50,000, the portion of the actual costs properly allocable shall be in the 

proportion that the ratio of the time the facility is used for prevention, control or 
reduction of air, water or noise pollution or solid or hazardous waste or to 
recycling or appropriately disposing of used oil bears to the entire time the 
facility is used for any purpose. 

Compliance 

Applied to this Application 
The certified facility cost would be less than $50,000. The applicant uses the 
facility 100 percent of the time for baling OCC. 

ORS 468.180(1) Criteria 

Reviewer: 
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The Environmental Quality Commission may not issue a certificate unless the 
applicant constructed or installed the claimed facility in accordance with the 
applicable provisions of ORS 454.010 to 454.040, 454.205 to 454.255, 454.505 
to 454.535, 454.605 to 454.755, ORS chapters 459, 459A, 465, 466 and 467 and 
ORS chapters 468, 468A and 468B. This includes the rules and standards 
adopted to implement these provisions. 

Applied to this Application 
The applicant states the facility and site are in compliance with Department rules 
and statutes, and with EQC orders. DEQ has not issued any permits to the site. 

Maggie Vandehey, DEQ 
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State of Oregon 
Department of 
Environmental 
Quality 

Tax Credit 
Review Report 
Pollution Control Facility: Material Recovery 
Final Certification 
ORS 468.150 -- 468.190 
OAR 340-016-0005 -- 340-016-0080 

Applicant Identification 
PO Box 504 
Bend, OR 97709 

Organized as: S Corp 
Taxpayer ID: 93-1017303 

Technical Information 

Director's Recommendation 

Approve Application No. 7000 

Applicant: Deschutes Transfer Company 

Certification of: 
Facility Cost 
Percentage Allocable X 
Maximum Percentage X 

Tax Credit 

Ce1iificate Period: 5 years 

Facility Identification 
61480 Parrell Road 
Bend, OR 97702 

$7,105 
100% 
35% 

$2,487 

The certificate will identify the facility as: 

One - 40-yard recycling drop box, Serial No. 
13262 

Deschutes Transfer Company provides all the equipment necessary to collect garbage and recycling 
materials from the public in Deschutes County that do not have curbside service. The applicant claims a 
drop box placed at the transfer station used to collect recyclable materials. 

Taxpayer Allowed Credit 
ORS 315.304(4) Criteria 

The Department of Revenue determines if the taxpayer is allowed the credit if one 
of the following conditions apply. The taxpayer is the: 

a. Owner, including a contract purchaser, of the trade or business that uses the 
Oregon property requiring a pollution control facility to prevent or minimize 
pollution; or 

b. Person who, as a lessee or pursuant to an agreement, conducts the trade or 
business that operates or utilizes such property; or 

c. Person who, as an owner, including a contract purchaser, or lessee, owns or 
leases a pollution control facility that is used for recycling, material recovery 
or energy recovery as defined in ORS 459.005. 
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DEQ will report the following information to the Depmiment of Revenue: 
Deschutes Transfer Company owns the claimed facility that they use for recycling 
or material recovery. The county owns the recycled materials. 

Timely Filing Criteria 
2001 Edition ORS If the applicant completed constructing the facility on or after January 1, 2002, the 

468.165(6) applicant must submit the application within one year after the construction 
completion date. The applicant must submit the final application after completing 
construction of the facility and placing it into service. 

Applied to this Application 
The applicant timely filed the application. The applicant completed construction 
or installation of the claimed facility on 7/22/2004 and submitted the application 
on 4/29/2005. The applicant also submitted the application after completing 
construction and placing the facility into service on 712212004. 

Purpose: Voluntary Criteria 
ORS 468.155 The sole purpose, meaning the exclusivepurpose, of the claimed facility must be to 

(1 )(a)(B) prevent, control, or reduce a substantial quantity of solid waste, hazardous waste, 
OAR 340-016- or used oil. 

0010(7)( a )(b) 
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Solid waste as defined by ORS 459.005: All useless or discarded putrescible 
and non-putrescible materials, including but not limited to garbage, rubbish, 
refuse, ashes, paper and cardboard, sewage sludge, septic tank and cesspool 
pumpings or other sludge, useless or discarded commercial, industrial, 
demolition and construction materials, discarded or abandoned vehicles or parts 
thereof, discarded home and industrial appliances, manure, vegetable or animal 
solid and semisolid materials, dead animals and infectious waste as defined by 
ORS 459.386. (b) excludes "Materials used for fertilizing or for other 
productive purposes or which are salvageable as such material are used on land 
in agricultural operations and the growing or harvesting of crops and the raising 
of animals." 

Applied to this Application 
The drop boxes collect approximately 664 tons ofrecyclable materials a year. 
Without the drop box, the materials would be deposited into the garbage trailers. 
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Method Criteria 
ORS 468.155 The claimed facility must prevent, control, or reduce the waste material by the use 

(I )(b )(D) of a material recovery process. The process must obtain useful material from 
material that would otherwise be solid waste, hazardous waste or used oil. 

Material Recovery means any process, such as pre-segregation, for obtaining 
materials from solid waste, hazardous waste or used oil. The recovered 
material shall still have useful physical or chemical properties after serving a 
specific purpose and can, therefore, be reused or recycled for the same or other 
purpose. The recovered material shall have useful physical or chemical 
properties that yield a competitive end product ofreal economic value. The 
material recovery process does not include processes: 

a. In which the major purpose is the production of fuel from solid waste, 
hazardous waste or used oil which can be utilized for heat content or other 
forms of energy; or 

b. That burns waste to produce energy or to reduce the amount of waste. 
However, it does not eliminate from eligibility a pollution control device 
associated with a process that burns waste if such device is otherwise 
eligible for pollution control tax credit under these mies. 

OAR 340-016- Criteria 
0010(7) The facility produces an end product of utilization. It must be an item ofreal 

OAR 340-016- economic value and it must be competitive with an end product produced in 
0060(4)(e) another state. The facility must produce the end product by mechanical 

processing, chemical processing; or through the production, processing, pre
segregation, or use of materials which: 

Last printed 9/7/2005 10:20 AM 

a. Have useful chemical or physical properties and which may be used for the 
same or other purposes: or 

b. May be used in the same kind of application as its prior use without change 
in identity. 

Applied to this Application 
The drop boxes collect cardboard, commingled materials, glass and steel 
recyclable materials, and the applicant transports the materials to a material 
recovery facility for additional smiing. The material is incorporated into a useful 
end product. 
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Maximum Credit Criteria 
ORS 468.l 70(3)(d) The maximum tax credit is 35 percent ifthe applicant submitted the application 

ORS between January 1, 2002 and December 31, 2008, inclusively, and the facility is 
468.155(1)(b)(D) used for material recovery or recycling, as those terms are defined in ORS 

459.005. 

Facility Cost 

Applied to this Application 
The maximum tax credit is 35 percent because the applicant submitted the 
application on 4/29/2005, and the facility is used in a material recovery process. 

Subtractions Criteria 
OAR 340-016- The applicant must provide documents that substantiate the claimed facility cost. 

0070(1) The claimed cost may not include: 

a) the salvage value of a pre-existing facility if the applicant is replacing a 
facility; 

b) the amount of any government grants received to pay part of the facility cost; 

c) the present value of any other state tax credits for which the investment is 
eligible; and 

d) ineligible costs as set forth in ORS 468.155(3) and OAR 340-016-0070(3). 

ORS 468.155(3) The regulations exclude over 40 items from the definition of a Pollution Control 
OAR 340-016- Facility. Items excluded from the definition are ineligible for certification. 

0070(3) 
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One of the excluded items is the replacement or reconstruction of all or part of a 
previously certified pollution control facility. The regulations provide two 
exceptions to this exclusion. 

1. If the cost to replace or reconstrnct the facility is greater than the like
for-like replacement cost of the original facility due to a requirement 
imposed by the DEQ, the federal Enviromnental Protection Agency or 
a regional air pollution authority, then the facility may be eligible for 
tax credit certification up to m1 amount equal to the difference between 
the cost of the new facility and the like-for-like replacement cost of 
the original facility. 

2. If a facility is replaced or reconstructed before the end of its useful life 
then the facility may be eligible for the remainder of the tax credit 
certified to the original facility. 
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The State of Oregon has not issued any Pollution Control Facilities Tax Credit 
Certificates to the applicant at this location. The claimed facility is not a 
replacement facility and there are no other subtractions. 

Cost Certification Criteria 
ORS 468.170(1) The certified cost is limited to the actual cost of the claimed facility. The 

certified cost may not exceed the taxpayer's own cash investment in the facility 
or portion of the facility. 

Applied to this Application 
Invoices substantiated the eligible facility cost. The cost represents the taxpayer's 
own cash investment. 

Referenced 
Section 

Subtractions 

Description of Ineligible 
Portion 

Claimed 

Certified 

Facility Cost 

$7,105 
0 

$7,105 

Facility Cost Allocable to Pollution Control 
Percentage Criteria 

Certification If the cost of the facility (or facilities certified under one certificate) does not 
ORS 468.190 (3) exceed $50,000, the portion of the actual costs properly allocable shall be in the 

proportion that the ratio of the time the facility is used for prevention, control or 
reduction of air, water or noise pollution or solid or hazardous waste or to 
recycling or appropriately disposing of used oil bears to the entire time the 
facility is used for any purpose. 

Compliance 

Applied to this Application 
The certified facility cost would be less than $50,000. The applicant uses the 
drop box 100 percent of the time for collecting recyclable materials. 

ORS 468.180(1) Criteria 

Reviewer: 
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The Environmental Quality Commission may not issue a ce1iificate unless the 
applicant constructed or installed the claimed facility in accordance with the 
applicable provisions of ORS 454.010 to 454.040, 454.205 to 454.255, 454.505 
to 454.535, 454.605 to 454.755, ORS chapters 459, 459A, 465, 466 and 467 and 
ORS chapters 468, 468A and 468B. This includes the rules and standards 
adopted to implement these provisions. 

Applied to this Application 
The applicant states the facility and site are in compliance with Department rules 
and statutes, and with EQC orders. DEQ has not issued any permits to the site. 

Maggie Vandehey, DEQ 
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State of Oregon 
Department of 
Environmental 
Quality 

Tax Credit 
Review Report 
Pollution Control Facility: Material Recovery 
Final Certification 
ORS 468.150 -- 468.190 
OAR 340-016-0005 -- 340-016-0080 

Applicant Identification 
PO Box 504 
Bend, OR 97709 

Organized as: LLC 
Taxpayer ID: 93-1307244 

Technical Information 

Director's Recommendation 

Approve Application No. 7001 @Reduced Percentage 

Applicant: Deschutes Recycling, LLC 

Certification of: 
Facility Cost 
Percentage Allocable X 
Maximum Percentage X 

Tax Credit 

Certificate Period: 5 years 

Facility Identification 
61020 SE 271

h Street 
Bend, OR 97702 

$143,370 
89% 
35% 

$44,660 

The certificate will identify the facility as: 

One - Volvo model L90E Wheel Loader, 
Serial No. 90EV66139 

One - 3.5 cubic yard bucket 
One - 5.4 cubic yard bucket 

Deschutes Recycling, LLC is a recycling center located at Knott Landfill. The applicant collects 
recyclable materials from the public and local garbage and recycling haulers. Deschutes County licenses 
Deschutes Recycling, LLC to compost yard debris and wood waste. The company purchased a wheel 
loader and the buckets to process the material into compost. The loader moves the material through the 
grinding and screening stages of the process. The applicant uses the loader to place the material into rows 
and to turn the material as it cooks. 

Taxpayer Allowed Credit 
ORS 315.304( 4) Criteria 

The Department of Revenue determines if the taxpayer is allowed the credit if one 
of the following conditions apply. The taxpayer is the: 

a. Owner, including a contract purchaser, of the trade or business that uses the 
Oregon property requiring a pollution control facility to prevent or minimize 
pollution; or 

b. Person who, as a lessee or pursuant to an agreement, conducts the trade or 
business that operates or utilizes such property; or 
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c. Person who, as an owner, including a contract purchaser, or lessee, owns or 
leases a pollution control facility that is used for recycling, material recovery 
or energy recovery as defined in ORS 459.005. 

Applied to this Application 
DEQ will report the following information to the Department of Revenue: 
Deschutes Recycling, LLC owns the claimed facility that they nse for recycling or 
material recovery. 

Timely Filing Criteria 
2001 Edition ORS If the applicant completed constrncting the facility on or after January 1, 2002, the 

468 .165 ( 6) applicant must submit the application within one year after the constrnction 
completion date. The applicant must submit the final application after completing 
constrnction of the facility and placing it into service. 

Applied to this Application 
The applicant timely filed the application. The applicant completed constrnction 
or installation of the claimed facility on 2/25/2005 and submitted the application 
on 4/28/2005. The applicant also submitted the application after completing 
constrnction and placing the facility into service on 2/25/2005. 

Purpose: Voluntary Criteria 
ORS 468.155 The sole purpose, meaning the exclusive purpose, of the claimed facility must be 

(l)(a)(B) to prevent, control, or reduce a substantial quantity of solid waste, hazardous 
OAR 340-016- waste, or used oil. 

0010(7)( a )(b) 
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Solid waste as defined by ORS 459.005: All useless or discarded putrescible 
and non-putrescible materials, including but not limited to garbage, rnbbish, 
refuse, ashes, paper and cardboard, sewage sludge, septic tank and cesspool 
pumpings or other sludge, useless or discarded commercial, industrial, 
demolition and constrnction materials, discarded or abandoned vehicles or 
parts thereof, discarded home and industrial appliances, manure, vegetable or 
animal solid and semisolid materials, dead animals and infectious waste as 
defined by ORS 459.386. (b) excludes "Materials used for fe1iilizing or for 
other productive purposes or which are salvageable as such material are used 
on land in agricultural operations and the growing or harvesting of crops and 
the raising of animals." 

Applied to this Application 
The applicant uses the wheel loader with the buckets exclusively for material 
recovery. The applicant uses different equipment for moving compost to the point 
of sale. The claimed facility reduced 17,398 tons of yard debris and wood waste 
to compost in 2004. 
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Method Criteria 
ORS 468.155 The claimed facility must prevent, control, or reduce the waste material by the use 

(1 )(b )(D) of a material recovery process. The process must obtain useful material from 
material that would otherwise be solid waste, hazardous waste or used oil. 

Material Recovery means any process, such as pre-segregation, for obtaining 
materials from solid waste, hazardous waste or used oil. The recovered 
material shall still have useful physical or chemical properties after serving a 
specific purpose and can, therefore, be reused or recycled for the same or other 
purpose. The recovered material shall have useful physical or chemical 
propeiiies that yield a competitive end product of real economic value. The 
material recovery process does not include processes: 

a. In which the major purpose is the production of fuel from solid waste, 
hazardous waste or used oil which can be utilized for heat content or other 
forms of energy; or 

b. That burns waste to produce energy or to reduce the amount of waste. 
However, it does not eliminate from eligibility a pollution control device 
associated with a process that burns waste if such device is otherwise 
eligible for pollution control tax credit under these rules. 

OAR 340-016- Criteria 
0010(7) The facility produces an end product of utilization. It must be an item of real 

OAR 340-016- economic value and it must be competitive with an end product produced in 
0060(4)(e) another state. The facility must produce the end product by mechanical 

processing, chemical processing; or through: the production, processing, pre
segregation, or use of materials which: 

a. Have useful chemical or physical properties and which may be used for the 
same or other purposes: or 

b. May be used in the same kind of application as its prior use without change 
in identity. 

Applied to this Application 
The wheel loader is part of a process that produced 15,965 tons of compost in 
2004. 

Maximum Credit Criteria 
ORS 468.170(3)(d) The maxim= tax credit is 35 percent if the applicant submitted the application 

ORS between January 1, 2002, and December 31, 2008, inclusively, and the facility is 
468.155(1)(b)(D) used for material recovery or recycling, as those terms are defined in ORS 

459.005. 
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Applied to this Application 
The maximum tax credit is 35 percent because the applicant submitted the 
application on 4/28/2005, and the facility is used in a material recovery process. 
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Subtractions Criteria 
OAR 340-016- The applicant must provide documents that substantiate the claimed facility cost. 

0070(1) The claimed cost may not include: 

a) the salvage value of a pre-existing facility if the applicant is replacing a 
facility; 

b) the amount of any government grants received to pay pati of the facility cost; 

c) the present value of any other state tax credits for which the investment is 
eligible; and 

d) ineligible costs as set forth in ORS 468.155(3) and OAR 340-016-0070(3). 

ORS 468.155(3) The regulations exclude over 40 items from the definition ofa Pollution Control 
OAR 340-016- Facility. Items excluded from the definition are ineligible for certification. 

0070(3) 
One of the excluded items is the replacement or reconstruction of all or part of a 
previously certified pollution control facility. The regulations provide two 
exceptions to this exclusion. 

1. If the cost to replace or reconstruct the facility is greater thm1 the like
for-like replacement cost of the original facility due to a requirement 
imposed by the DEQ, the federal Environmental Protection Agency or 
a regional air pollution authority, then the facility may be eligible for 
tax credit certification up to an amount equal to the difference between 
the cost of the new facility and the like-for-like replacement cost of 
the original facility. 

2. If a facility is replaced or reconstructed before the end of its useful life 
then the facility may be eligible for the remainder'ofthe tax credit 
certified to the original facility. 

Applied to this Application 
The State of Oregon has not issued any Pollution Control Facilities Tax Credit 
Certificates to the applicant at this location. The claimed facility is not a 
replacement of any previously certified facilities. There are no other 
subtractions. 

Cost Certification Criteria 
ORS 468.170(1) The certified cost is limited to the actual cost of the claimed facility. The 

certified cost may not exceed the taxpayer's own cash investment in the facility 
or pmiion of the facility. 
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Invoices substantiated the eligible facility cost. The cost represents the taxpayer's 
own cash investment. 

Referenced 
Section 

Subtractions 

Description of Ineligible 
Portion 

Claimed 

Certified 

Facility Cost 

$143,370 
0 

$143,370 

Facility Cost Allocable to Pollution Control 
Percentage Criteria 

Certification The certified percentage allocable is limited to the portion of the actual facility 
ORS 468.170(1) cost that is properly allocable to the prevention, control, or reduction of solid 

waste, hazardous waste, or to recycling or appropriately disposing of used oil. 

Applied to this Application 
The Department determined that 89 percent of the facility cost is allocable to 
pollution control as discussed in the Percentage subsections below. 

Integral Facility Criteria 
OAR 340-016-0075 Facilities that are integral to the applicant's business must use an alternate 

(4)(a) method for calculating the percentage of the facility cost that is allocable to 
pollution control if the facility cost exceeds $50,000. Examples of integral 
facilities include commercial solid waste and hazardous waste landfills, solid 
waste and hazardous waste recycling businesses, and environmental service 
providers. 
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The Commission may determine that a business is integral to the operation of the 
applicant's business if the business is unable to operate or is only able to operate 
at reduced income levels. 

The rule requires the Commission to use the following factors to determine 
whether a pollution control facility is integral to the operation of the applicant's 
business. 
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a. The facility represents 25 percent or more of the total assets of the applicant's 
business; or 

b. The facility was constructed or installed in response to market demand for 
such pollution control facilities such as requirements imposed by DEQ, 
federal Environmental Protection Agency or regional air pollution authority 
on parties unaffiliated with the applicant; or 

c. Where the facility allows the applicant to generate gross revenues at least 50 
percent greater than could be or were without the facility; or 

d. The applicant's operating expenses for the facility are at least 50 percent of 
the operating expenses for the applicant's entire business. 

Applied to this Application 
The facility is not integral to the applicant's business. 

Percentage Criteria 
ORS 468.190(1) The following factors establish the portion of costs properly allocable to material 

recovery or recycling if the facility cost exceeds $50,000. 
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a. The extent to which the applicant uses the facility to recover and convert 
waste products into a salable or usable commodity; 

b. The estimated annual percent return on the investment in the facility; 

c. Any alternative methods, equipment, and costs for achieving the same 
pollution control objective; 

d. Any related savings or increase in costs that occur or may occur as a result of 
the installation of the facility; and 

e. Any other relevant factors. 

Applied to this Application 
The applicant and the Department calculated the percentage of the facility cost 
allocable to pollution control according to the standard method in OAR 340-016-
0075(3) while considering the factors a. through e. above and a five-year useful 
life. The claimed facility allows the applicant to reduce a substantial quantity of 
solid waste into soil amendments. The applicant used their estimated revenue 
from annual tipping fees and product sales ($245,000) and the expenditures 
($230,000) associated with the annual labor, supplies, maintenance and residual 
removal, excluding depreciation and interest, to determine the facility's return on 
investment (ROI). Facility ROI (0.75) is less than the National ROI (6.7) for 
2005, the facility's construction completion year. (Using an erroneous National 
ROI of7.1, the applicant calculated the percentage of the facility cost allocable to 
pollution control to be 100 percent.) The applicant did not investigate an 
alternative technology. 
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ORS 468.180(1) Criteria 

Reviewer: 
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The Enviromnental Quality Commission may not issue a certificate unless the 
applicant constructed or installed the claimed facility in accordance with the 
applicable provisions of ORS 454.010 to 454.040, 454.205 to 454.255, 454.505 
to 454.535, 454.605 to 454.755, ORS chapters 459, 459A, 465, 466 and 467 and 
ORS chapters 468, 468A and 468B. This includes the rules and standards 
adopted to implement these provisions. 

Applied to this Application 
The applicant states the facility and site are in compliance with Department rules 
and statutes, and with EQC orders. DEQ has not issued any permits to the site. 

Maggie Vandehey, DEQ 
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State of Oregon 
Department of 
Environmental 
Quality 

Tax Credit 
Review Report 
Pollution Control Facility: Material Recovery 
Final Certification 
ORS 468.150--468.190 
OAR 340-016-0005 -- 340-016-0080 

Applicant Identification 
PO Box 504 
Bend, OR 97709 

Organized as: LLC 
Taxpayer ID: 93-1307244 

Technical Information 

Director's Recommendation 

Approve Application No. 7002 

Applicant: Deschutes Recycling, LLC 

Certification of: 
Facility Cost 
Percentage Allocable X 
Maximum Percentage X 

Tax Credit 

Certificate Period: 5 years 

Facility Identification 
61020 SE 27th 
Bend, OR 97702 

$27,672 
100% 
35% 

$9,685 

The certificate will identify the facility as: 

One - Bobcat Model S250 Skid Steer 
Loader, Serial No. 526013289 with a 
Bobcat 72 inch Industrial Grapple, 
Serial No. 456103365 

Deshutes Recycling, LLC is a recycling center located at Knott Landfill in Deschutes County. The 
applicant collects recyclable materials from the public and local garbage and recycling haulers. The 
company purchased a Bo beat Skid Steer Loader with a Grapple to load recycled paper into the baler to 
prepare it for shipping to market. 

Taxpayer Allowed Credit 
ORS 315.304(4) Criteria 

The Department of Revenue determines ifthe taxpayer is allowed the credit if one 
of the following conditions apply. The taxpayer is the: 

a. Owner, including a contract purchaser, of the trade or business that uses the 
Oregon property requiring a pollution control facility to prevent or minimize 
pollution; or 

b. Person who, as a lessee or pursuant to an agreement, conducts the trade or 
business that operates or utilizes such property; or 
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c. Person who, as an owner, including a contract purchaser, or lessee, owns or 
leases a pollution control facility that is used for recycling, material recovery 
or energy recovery as defined in ORS 459.005. 

Applied to this Application 
DEQ will report the following information to the Depmiment of Revenue: 
Deschutes Recycling, LLC owns the claimed facility that they use for recycling or 
material recovery. 

Timely Filing Criteria 
2001 Edition ORS If the applicant completed constructing the facility on or after January 1, 2002, the 

468.165(6) applicant must submit the application within one year after the construction 
completion date. The applicant must submit the final application after completing 

·construction of the facility and placing it into service. 

Applied to this Application 
The applicant timely filed the application. The applicant completed construction 
or installation of the claimed facility on 6/16/2004 and submitted the application 
on 4/28/2005. The applicant also submitted the application after completing 
construction and placing the facility into service on 6/16/2004. 

Purpose: Voluntary Criteria 
ORS 468.155 The sole purpose, meaning the exclusive purpose, of the claimed facility must be 

(1 )(a)(B) to prevent, control, or reduce a substantial quantity of solid waste, hazmdous 
OAR 340-016- waste, or used oil. 

0010(7)( a )(b) 

Last printed 9/7/2005 10:20 AM 

Solid waste as defined by ORS 459.005: All useless or discarded putrescible 
and non-putrescible materials, including but not limited to garbage, rubbish, 
refuse, ashes, paper and cardboard, sewage sludge, septic tank and cesspool 
pumpings or other sludge, useless or discarded commercial, industrial, 
demolition and construction materials, discarded or abandoned vehicles or parts 
thereof, discarded home and industrial appliances, manure, vegetable or mlimal 
solid and semisolid materials, dead animals and infectious waste as defined by 
ORS 459.386. (b) excludes "Materials used for fertilizing or for other 
productive purposes or which are salvageable as such material arc used on land 
in agricultural operations and the growing or harvesting of crops and the raising 
of animals." 

Applied to this Application 
Deschutes Recycling, LLC uses the skid loader exclusively to prevent 12,326 tons 
of paper and cardboard from landfill disposal each year. 
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Method Criteria 
ORS 468.155 The claimed facility must prevent, control, or reduce the waste material by the use 

(I )(b )(D) of a material recovery process. The process must obtain useful material from 
material that would otherwise be solid waste, hazardous waste or used oil. 

Material Recovery means any process, such as pre-segregation, for obtaining 
materials from solid waste, hazardous waste or used oil. The recovered 
material shall still have useful physical or chemical properties after serving a 
specific purpose and can, therefore, be reused or recycled for the same or other 
purpose. The recovered material shall have useful physical or chemical 
properties that yield a competitive end product of real economic value. The 
material recovery process does not include processes: 

a. In which the major purpose is the production of fuel from solid waste, 
hazardous waste or used oil which can be utilized for heat content or other 
forms of energy; or 

b. That bmns waste to produce energy or to reduce the amount of waste. 
However, it does not eliminate from eligibility a pollution control device 
associated with a process that burns waste if such device is otherwise 
eligible for pollution control tax credit under these rules. 

OAR 340-016- Criteria 
0010(7) The facility produces an end product of utilization. It must be an item of real 

OAR 340-016- economic value and it must be competitive with an end product produced in 
0060( 4 )( e) another state. The facility must produce the end product by mechanical 

processing, chemical processing; or through the production, processing, pre
segregation, or use of materials which: 

a. Have useful chemical or physical properties and which may be used for the 
same or other purposes: or 

b. May be used in the same kind of application as its prior use without change 
in identity. 

Applied to this Application 
The steer loader smis and moves cardboard to equipment that bales the cardboard 
for shipment to mills. The mills use the cardboard as secondary fiber in products 
that have a competitive end use. 

Maximum Credit Criteria 
ORS 468.170(3)(d) The maximmn tax credit is 35 percent if the applicant submitted the application 

ORS between January 1, 2002 and December 31, 2008, inclusively, and the facility is 
468.155(l)(b)(D) used for material recovery or recycling, as those terms are defined in ORS 

459.005. 

Last printed 9/7/2005 10:20 AM 
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The maximum tax credit is 35 percent because the applicant submitted the 
application on 4/28/2005, and the facility is used in a material recovery process. 

Subtractions Criteria 
OAR 340-016- The applicant must provide documents that substantiate the claimed facility cost. 

0070(1) The claimed cost may not include: 

a) the salvage value of a pre-existing facility if the applicant is replacing a 
facility; 

b) the amount of any government grants received to pay part of the facility cost; 

c) the present value of any other state tax credits for which the investment is 
eligible; and 

d) ineligible costs as set fotih in ORS 468.155(3) and OAR 340-016-0070(3). 

ORS 468.155(3) The regulations exclude over 40 items from the definition of a Pollution Control 
OAR 340-016- Facility. Items excluded from the definition are ineligible for certification. 

0070(3) 
One of the excluded items is the replacement or reconstrnction of all or part of a 
previously certified pollution control facility. The regulations provide two 
exceptions to this exclusion. 

1. If the cost to replace or reconstruct the facility is greater than the like
for-like replacement cost of the original facility due to a requirement 
imposed by the DEQ, the federal Environmental Protection Agency or 
a regional air pollution authority, then the facility may be eligible for 
tax credit certification up to an amount equal to the difference between 
the cost of the new facility and the like-for-like replacement cost of the 
original facility. 

2. If a facility is replaced or reconstructed before the end of its useful life 
then the facility may be eligible for the remainder of the tax credit 
certified to the original facility. 

Applied to this Application 
The State of Oregon has not issued any Pollution Control Facilities Tax Credit 
Ce1iificates to the applicant at this location. The claimed facility is not a 
replacement of a previously certified facility. The applicant subtracted the 
amount of the trade in ($9,750) from the cost of the skid loader ($37,422) prior to 
claiming the $27,672 facility cost. There are no other subtractions. 

Cost Certification Criteria 
ORS 468.170(1) The certified cost is limited to the actual cost of the claimed facility. The 

ce1iified cost may not exceed the taxpayer's own cash investment in the facility 
or portion of the facility. 

La~t printed 9/7/2005 10:20 AM 
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Invoices substantiated the eligible facility cost. The cost represents the taxpayer's 
own cash investment. 

Referenced 
Section 

Subtractions 

Description of Ineligible 
Portion 

Claimed 

Certified 

Facility Cost 

$27,672 
0 

$27,672 

Facility Cost Allocable to Pollution Control 
Percentage Criteria 

Certification If the cost of the facility (or facilities certified under one certificate) does not 
ORS 468.190 (3) exceed $50,000, the portion of the actual costs properly allocable shall be in the 

proportion that the ratio of the time the facility is used for prevention, control or 
reduction of air, water or noise pollution or solid or hazardous waste or to 
recycling or appropriately disposing of used oil bears to the entire time the 
facility is used for any purpose. 

Compliance 

Applied to this Application 
The certified facility cost would be less than $50,000. The applicant has 
dedicated the skip loader to recycling; therefore, the loader cost is I 00 percent 
allocable to pollution control. 

ORS 468.180(1) Criteria 

Reviewer: 

Last printed 9/7/2005 10:20 AM 

The Environmental Quality Commission may not issue a certificate unless the 
applicant constructed or installed the claimed facility in accordance with the 
applicable provisions of ORS 454.010 to 454.040, 454.205 to 454.255, 454.505 
to 454.535, 454.605 to 454.755, ORS chapters 459, 459A, 465, 466 and 467 and 
ORS chapters 468, 468A and 468B. This includes the rules and standards 
adopted to implement these provisions. 

Applied to this Application 
The applicant states the facility and site are in compliance with Depmiment rules 
m1d statutes, m1d with EQC orders. DEQ has not issued m1y permits to the site. 

Maggie Vandehey, DEQ 
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State of Oregon 
Department of 
Environmental 
Quality 

Tax Credit 
Review Report 
Pollution Control Facility: Material Recovery 
Final Certification 
ORS 468.150 -- 468.190 
OAR 340-016-0005 -- 340-016-0080 

Applicant Identification 
PO Box 504 
Bend, OR 97709 

Organized as: LLC 
Taxpayer ID: 93-1257933 

Technical Information 

Director's Recommendation 

Approve Application No. 7003 

Applicant: High Country Enterprises, LLC 

Certification of: 
Facility Cost 
Percentage Allocable X 
Maximum Percentage X 

Tax Credit 

Certificate Period: 5 years 

Facility Identification 
761 NE !Ith 
Redmond, OR 97756 

$116,960 
100% 
35% 

$40,936 

The certificate will identify the facility as: 

3,072 95-gallon curbside recycling carts, 
Serial No's 9000101 through 
9003172 

High Country Enterprises, LLC, doing business as High Country Disposal, is a garbage and recycling 
hauler. The company serves I 0,000 residential customers in Deschutes County. In its service, the 
applicant claims recycling containers placed with 3,072 of its residential accounts to collect cmruningled 
recycling. The carts are blue m1d have lids. After High Country Enterprises, LLC, started the new 
curbside recycling program in November of2004, its average monthly commingled recycling rate 
increased by 55 percent. 

Taxpayer Allowed Credit 
ORS 315.304(4) Criteria 

The Department of Revenue determines if the taxpayer is allowed the credit if one 
of the following conditions apply. The taxpayer is the: 

a. Owner, including a contract purchaser, of the trade or business that uses the 
Oregon property requiring a pollution control facility to prevent or minimize 
pollution; or 

b. Person who, as a lessee or pursum1t to lli1 agreement, conducts the trade or 
business that operates or utilizes such property; or 
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c. Person who, as an owner, including a contract purchaser, or lessee, owns or 
leases a pollution control facility that is used for recycling, material recovery 
or energy recovery as defined in ORS 459.005. 

Applied to this Application 
DEQ will report the following information to the Department of Revenue: High 
Country Enterprises, LLC, owns the claimed facility used for recycling or material 
recovery. 

Timely Filing Criteria 
2001 Edition ORS If the applicant completed constructing the facility on or after January 1, 2002, the 

468.165(6) applicant must submit the application within one year after the construction 
completion date. The applicant must submit the final application after completing 
construction of the facility and placing it into service. 

Applied to this Application 
The applicant timely filed the application. The applicant completed construction 
or installation of the claimed facility on 10/13/2004 and submitted the application 
on 4/28/2005. The applicant also submitted the application after completing 
construction and placing the facility into service on 10/13/2004. 

Purpose: Voluntary Criteria 
ORS 468.155 The sole purpose, meaning the exclusive purpose, of the claimed facility must be 

(l)(a)(B) to prevent, control, or reduce a substantial quantity of solid waste, hazmdous 
OAR 340-016- waste, or used oil. 

0010(7)(a)(b) 

Last printed 9/7/2005 10:20 AM 

Solid waste as defined by ORS 459.005: All useless or discarded putrescible 
and non-putrescible materials, including bnt not limited to garbage, rubbish, 
refuse, ashes, paper and cardbomd, sewage sludge, septic tank and cesspool 
pun1pings or other sludge, useless or discal'ded commercial, industrial, 
demolition and construction materials, discarded or abandoned vehicles or parts 
thereof, discarded home and industrial appliances, manure, vegetable or animal 
solid and semisolid materials, dead animals and infectious waste as defined by 
ORS 459.386. (b) excludes "Materials used for fertilizing or for other 
productive purposes or which are salvageable as such material are used on land 
in agricultural operations and the growing or harvesting of crops and the raising 
of m1imals." 

Applied to this Application 
High Country Enterprises, LLC uses the cm-ts exclusively to collect commingled 
recyclable materials. This new service prevents 1,902 tons of solid waste fiom 
landfill disposal each year. 
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Method Criteria 
ORS 468.155 The claimed facility must prevent, control, or reduce the waste material by the use 

(l)(b)(D) of a material recovery process. The process must obtain useful material from 
material that would otherwise be solid waste, hazardous waste or used oil. 

Material Recovery means any process, such as pre-segregation, for obtaining 
materials from solid waste, hazardous waste or used oil. The recovered 
material shall still have useful physical or chemical properties after serving a 
specific purpose and can, therefore, be reused or recycled for the same or other 
purpose. The recovered material shall have useful physical or chemical 
properties that yield a competitive end product of real economic value. The 
material recovery process does not include processes: 

a. In which the major purpose is the production of fuel from solid waste, 
hazardous waste or used oil which can be utilized for heat content or other 
forms of energy; or 

b. That burns waste to produce energy or to reduce the amount of waste. 
However, it does not eliminate from eligibility a pollution control device 
associated with a process that burns waste if such device is otherwise 
eligible for pollution control tax credit under these rules. 

OAR 340-016- Criteria 
0010(7) The facility produces an end product of utilization. It must be an item of real 

OAR 340-016- economic value and it must be competitive with an end product produced in 
0060( 4 )( e) another state. The facility must produce the end product by mechanical 

processing, chemical processing; or through the production, processing, pre
segregation, or use of materials which: 

a. Have useful chemical or physical properties and which may be used for the 
same or other purposes: or 

b. May be used in the same kind of application as its prior use without change 
in identity. 

Applied to this Application 
The carts collect commingled materials such as aluminum, tin, mixed paper, 
plastic, cardboard and newspaper separated from garbage. The applicant 
delivers the materials to a recycling center for additional sorting and shipment to 
manufacturers or mills for use in products that have a competitive end nse. 

Maximum Credit Criteria 
ORS 468.l 70(3)(d) The maximum tax credit is 35 percent ifthe applicant submitted the application 

ORS between January 1, 2002, and December 31, 2008, inclusively, and the facility is 
468.155(1)(b)(D) used for material recovery or recycling, as those terms are defined in ORS 

459.005. 

Last printed 9/7/2005 10:20 AM 
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The maximum tax credit is 35 percent because the applicant submitted the 
application on 4/28/2005, and the facility is used in a material recovery process. 

Subtractions Criteria 
OAR 340-016- The applicant must provide documents that substantiate the claimed facility cost. 

0070(1) The claimed cost may not include: 

a) the salvage value of a pre-existing facility if the applicant is replacing a 
facility; 

b) the amount of any government grants received to pay part of the facility cost; 

c) the present value of any other state tax credits for which the investment is 
eligible; and 

d) ineligible costs as set forth in ORS 468.155(3) and OAR 340-016-0070(3). 

ORS 468.155(3) The regulations exclude over 40 items from the definition ofa Pollution Control 
OAR 340-016- Facility. Items excluded from the definition are ineligible for certification. 

0070(3) 
One of the excluded items is the replacement or reconstruction of all or pmi of a 
previously certified pollution control facility. The regulations provide two 
exceptions to this exclusion. 

1. If the cost to replace or reconstruct the facility is greater than the like
for-like replacement cost of the original facility due to a requirement 
imposed by the DEQ, the federal Environmental Protection Agency or 
a regional air pollution authority, then the facility may be eligible for 
tax credit certification up to an amount equal to the difference between 
the cost of the new facility and the like-for-like replacement cost of 
the original facility. 

2. If a facility is replaced or reconstructed before the end of its useful life 
then the facility may be eligible for the remainder of the tax credit 
ce1iified to the original facility. 

Applied to this Application 
The State of Oregon has issued one Pollution Control Facilities Tax Credit 
Certificate to the applicant at this location. The claimed bins are for a new 
service area, and they are not a replacement of these previously certified 
facilities. There m·e no other subtractions. 

Cost Certification Criteria 
ORS 468.170(1) The certified cost is limited to the actual cost of the claimed facility. The 

certified cost may not exceed the taxpayer's own cash investment in the facility 
or portion of the facility. 

Last printed 9/7/2005 10:20 AM 
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Invoices substantiated the eligible facility cost. The cost represents the taxpayer's 
own cash investment. 

Referenced 
Section 

Subtractions 

Description of Ineligible 
. Portion 

Claimed 

Certified 

Facility Cost 

$116, 960 
0 

$116, 960 

Facility Cost Allocable to Pollution Control 
Percentage Criteria 

Certification The certified percentage allocable is limited to the portion of the actual facility 
ORS 468.170(1) cost properly allocable to the prevention, control, or reduction of solid waste, 

hazardous waste, or to recycling or appropriately disposing of used oil. 

Applied to this Application 
The Department determined that 100% of the facility cost is allocable to 
pollution control as discussed in the Percentage subsections below. 

Integral Facility Criteria 
OAR 340-016-0075 Facilities that are integral to the applicant's business must use an alternate 

(4)(a) method for calculating the percentage of the facility cost that is allocable to 
pollution control ifthe facility cost exceeds $50,000. Examples of integral 
facilities include commercial solid and hazardous waste landfills, solid and 
hazardous waste recycling businesses, and environmental service providers. 

J.ast printed 9/7/2005 I 0:20 AM 

The Commission may determine that a business is integral to the operation of the 
applicant's business if the business is unable to operate or is only able to operate 
at reduced income levels. 

The rule requires the Commission to use the following factors to determine 
whether a pollution control facility is integral to the operation of the applicant's 
business. 

a. The facility represents 25 percent or more of the total assets of the 
applicant's business; or 

b. The facility was constructed or installed in response to market demand for 
such pollution control facilities such as requirements imposed by DEQ, 
EPA or regional air pollution authority on parties unaffiliated with the 
applicm1t; or 

c. Where the facility allows the applicant to generate gross revenues at least 
50 percent greater than could be or were without the facility; or 

d. The applicant's operating expenses for the facility ar·e at least 50 percent 
of the operating expenses for the applicant's entire business. 



Applied to this Application 
The facility is not integral to the applicant's business. 
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Percentage Criteria 
ORS 468.190(1) The following factors establish the portion of costs properly allocable to material 

recovery or recycling if the facility cost exceeds $50,000. 

Compliance 

a. The extent to which the applicant uses the facility to recover and convert 
waste products into a salable or usable commodity; 

b. The estimated annual percent return on the investment in the facility; 

c. Any alternative methods, equipment, and costs for achieving the same 
pollution control objective; 

d. Any related savings or increase in costs that occur or may occur as a result of 
the installation of the facility; and 

e. Any other relevant factors. 

Applied to this Application 
The applicant and Department calculated the percentage of the facility cost 
allocable to pollution control according to the standard method in OAR 340-016-
0075(3) while considering the factors a. through e. above and a five-year useful 
life. The claimed facility allows the applicant to recover a substantial quantity of 
solid waste that will be used to manufacture a salable product. The applicant 
used their estimated revenue ($110,000 per year) from fees and the expenditures 
($102,000 per year) associated with the maintenance, supplies and labor, 
excluding interest and depreciation, to determine the facility's return on 
investment (ROI). The resulting Facility ROI (0) is less than the National ROI 
(6.7) for 2004, the facility's completion year. The applicant did not investigate an 
alternative technology. 

ORS 468.180(1) Criteria 

Reviewer: 

Last printed 9/7/2005 10:20 AM 

The Environmental Quality Commission may not issue a certificate unless the 
applicant constructed or installed the claimed facility in accordance with the 
applicable provisions of ORS 454.010 to 454.040, 454.205 to 454.255, 454.505 
to 454.535, 454.605 to 454.755, ORS chapters 459, 459A, 465, 466 and 467 and 
ORS chapters 468, 468A and 468B. This includes the rules and standards 
adopted to implement these provisions. 

Applied to this Application 
The applicant states the facility and site are in compliance with Depattment rules 
and statutes, and with EQC orders. DEQ has not issued any permits to the site. 

Maggie Vandehey, DEQ 



State of Oregon 
Department of 
Environmental 
Quality 

Tax Credit 
Review Report 
Pollution Control Facility: Material Recovery 
Final Certification 
ORS 468.150 -- 468.190 
OAR 340-016-0005 -- 340-016-0080 

Applicant Identification 
PO Box 40097 
Eugene, OR 97404 

Organized as: S Corp 
Taxpayer ID: 93-0941217 

Technical Information 

Director's Recommendation 

Approve Application No. 7044 

Applicant: Miller Associated Enterprises, Inc. 

Certification of: 
Facility Cost 
Percentage Allocable X 
Maximum Percentage X 

Tax Credit 

Certificate Period: 7 years 

Facility Identification 
2399 Hwy 99 North 
Eugene, Oregon 97402 

$65,031 
100% 
35% 

$22,761 

The certificate will identify the facility as: 

500 65-gallon yard-debris carts, Serial No.s 
Y004001 through Y004100 and 
Y004201 through Y004600 

900 65-gallon recycling roll carts, Serial 
No.s LAR 001851 through LAR 002750 

Miller Associated Enterprises, Inc., doing buisness as Lane Garbage - Apex Disposal, is a recycling 
collection and transportation company. The applicant claims recycling carts placed with its residential 
customers for scheduled curbside pickup. As of August 1, 2005, the applicant serves 9,200 residential 
customers. 

Taxpayer Allowed Credit 
ORS 315.304(4) Criteria 

The Department of Revenue determines if the taxpayer is allowed the credit if one 
of the following conditions apply. The taxpayer is the: 

a. Owner, including a contract purchaser, of the trade or business that uses 
the Oregon property requiring a pollution control facility to prevent or 
minimize pollntion; or 
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b. Person who, as a lessee or pursuant to an agreement, conducts the trade 
or business that operates or utilizes such property; or 

c. Person who, as an owner, including a contract purchaser, or lessee, owns 
or leases a pollution control facility that is used for recycling, material 
recovery or energy recovery as defined in ORS 459.005. 

Applied to this Application 
DEQ will report the following information to the Department of Revenue: Miller 
Associated Enterprises, Inc. owns the claimed facility that they use for recycling 
or material recovery. 

Timely Filing Criteria 
2001 Edition ORS If the applicant completed constrncting the facility on or after January 1, 2002, the 

468.165(6) applicant must submit the application within one year after the construction. 
completion date. The applicant must submit the final application after completing 
construction of the facility and placing it into service. 

Applied to this Application 
The applicant timely filed the application. The applicant completed construction 
or installation of the claimed facility on 6/8/2005 and snbmitted the application on 
7 /11/2005. The applicant also submitted the application after completing 
construction and placing the facility into service on 9/3/2004. 

Purpose: Voluntary Criteria 
ORS 468.155 The sole purpose, meaning the exclusive purpose, of the claimed facility must be 

(l)(a)(B) to prevent, control, or reduce a substantial quantity of solid waste, hazardous 
OAR 340-016- waste, or used oil. 

0010(7)(a)(b) 
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Solid waste as defined by ORS 459.005: All useless or discarded putrescible 
and non-putrescible materials, including but not limited to garbage, rubbish, 
refuse, ashes, paper and cardboard, sewage sludge, septic tank and cesspool 
pumpings or other sludge, useless or discarded commercial, industrial, 
demolition and construction materials, discarded or abandoned vehicles or parts 
thereof, discarded home and industrial appliances, manure, vegetable or animal 
solid and semisolid materials, dead animals and infectious waste as defined by 
ORS 459.386. (b) excludes "Materials used for fertilizing or for other 
productive purposes or which are salvageable as snch material are used on land 
in agricultural operations and the growing or harvesting of crops and the raising 
of animals." 

Applied to this Application 
The claimed carts collect 76.6 tons per year of yard debris and 250.3 tons per 
year of commingled materials per year. Prior to using the containers, most 
residents used the trash receptacles as a means of disposing of their yard debris 
and recyclable materials. 



Application Number 7044 
Page 3 

Method Criteria 
ORS 468.155 The claimed facility must prevent, control, or reduce the waste material by the use 

(1 )(b )(D) of a material recovery process. The process must obtain useful material from 
material that would otherwise be solid waste, hazardous waste or used oil. 

Material Recovery means any process, such as pre-segregation, for obtaining 
materials from solid waste, hazardous waste or used oil. The recovered 
material shall still have useful physical or chemical properties after serving a 
specific purpose and can, therefore, be reused or recycled for the same or other 
purpose. The recovered material shall have useful physical or chemical 
properties that yield a competitive end product of real economic value. The 
material recovery process does not include processes: 

a. In which the major purpose is the production of fuel from solid waste, 
hazardous waste or used oil which can be utilized for heat content or other 
forms of energy; or 

b. That burns waste to produce energy or to reduce the amount of waste. 
However, it does not eliminate from eligibility a pollution control device 
associated with a process that burns waste if such device is otherwise 
eligible for pollution control tax credit under these rules. 

OAR 340-016- Criteria 
0010(7) The facility produces an end product of utilization. It must be an item of real 

OAR 340-016- economic value and it must be competitive with an end product produced in 
0060(4)(e) another state. The facility must produce the end product by mechanical 

processing, chemical processing; or through the production, processing, pre
segregation, or use of materials which: 

a. Have useful chemical or physical prope1iies and which may be used for the 
same or other purposes: or 

b. May be used in the same kind of application as its prior use without change 
in identity. 

Applied to this Application 
The applicant collects the yard debris from its residential customers and delivers it 
to composting facilities. The applicant collects recyclable materials and delivers it 
to a material recovery facility (MRF.) The MRF separates and processes the 
material prior to selling it to mills for use as raw material. 

Maximum Credit Criteria 
ORS 468. I 70(3)(d) The maximum tax credit is 35 percent ifthe applicant submitted the application 

ORS between January 1, 2002, and December 31, 2008, inclusively, and the facility is 
468.155(l)(b)(D) used for material recovery or recycling, as those terms are defined in ORS 

459.005. 

Last printed 9/7/2005 10:21 AM 
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The maximum tax credit is 35 percent because the applicant submitted the 
application on 7/11/2005, and the facility is used in a material recovery process. 

Subtractions Criteria 
OAR 340-016- The applicant must provide documents that substantiate the claimed facility cost. 

0070(1) The claimed cost may not include: 

a) the salvage value of a pre-existing facility ifthe applicant is replacing a 
facility; 

b) the amount of any govermnent grants received to pay part of the facility 
cost; 

c) the present value of any other state tax credits for which the investment is 
eligible; and 

d) ineligible costs as set forth in ORS 468.155(3) and OAR 340-016-
0070(3). 

ORS 468.155(3) The regulations exclude over 40 items from the definition of a Pollution Control 
OAR 340-016- Facility. Items excluded from the definition are ineligible for certification. 

0070(3) 
One of the exclnded items is the replacement or reconstruction of all or part of a 
previously certified pollution control facility. The regulations provide two 
exceptions to this exclusion. 

1. If the cost to replace or reconstruct the facility is greater than the like
for-like replacement cost of the original facility due to a requirement 
imposed by the DEQ, the federal Environmental Protection Agency or 
a regional air pollution authority, then the facility may be eligible for 
tax credit certification up to an amount equal to the difference between 
the cost of the new facility and the like-for-like replacement cost of 
the original facility. 

2. If a facility is replaced or reconstructed before the end of its useful life 
then the facility may be eligible for the remainder of the tax credit 
certified to the original facility. 

Applied to this Application 
The State of Oregon has issued five Pollution Control Facilities Tax Credit 
Certificates to the applicant at this location by certifying 3,950 yard-debris carts 
and 1,900 recycling carts. The claimed facility is not a replacement of these 
previously certified facilities. There are no other subtractions. 

Cost Certification Criteria 
ORS 468.170(1) The certified cost is limited to the actual cost of the claimed facility. The 

certified cost may not exceed the taxpayer's own cash investment in the facility 
or portion of the facility. 
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Invoices snbstantiated the eligible facility cost. The cost represents the taxpayer's 
own cash investment. 

Referenced 
Section 

Subtractions 

Description of Ineligible 
Portion 

Claimed 

Certified 

Facility Cost 

$65,031 
0 

$65,031 

Facility Cost Allocable to Pollution Control 
Percentage Criteria 

Certification The certified percentage allocable is limited to the portion of the actual facility 
ORS 468.170(1) cost that is properly allocable to the prevention, control, or reduction of solid 

waste, hazardous waste, or to recycling or appropriately disposing of used oil. 

Applied to this Application 
The Depmiment determined that 100 percent of the facility cost is allocable to 
pollution control as discussed in the Integral Facility and Percentage subsections 
below. 

Integral Facility Criteria 
OAR 340-016-0075 Facilities that are integral to the applicant's business must use an alternate 

(4)(a) method for calculating the percentage of the facility cost that is allocable to 
pollution control if the facility cost exceeds $50,000. Examples of integral 
facilities include commercial solid waste and hazardous waste landfills, solid 
waste and hazardous waste recycling businesses, and environmental service 
providers. 

Last printed 9/7/2005 10:21 AM 

The Commission may determine that a business is integral to the operation of the 
applicant's business ifthe business is unable to operate or is only able to operate. 
at reduced income levels. 

The rule requires the Commission to use the following factors to determine 
whether a pollution control facility is integral to the operation of the applicant's 
business. 

a. The facility represents 25 percent or more of the total assets of the applic:mt's 
business; or 

b. The facility was constructed or installed in response to market demand for 
such pollution control facilities such as requirements imposed by DEQ, 
federal Environmental Protection Agency or regional air pollution authority 
on parties unaffiliated with the applicant; or 
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c. Where the facility allows the applicant to generate gross revenues at least 50 
percent greater than could be or were without the facility; or 

d. The applicant's operating expenses for the facility are at least 50 percent of 
the operating expenses for the applicant's entire business. 

Applied to this Application 
The facility is not integral to the applicant's business. 

Percentage Criteria 
ORS 468.190(1) The following factors establish the pmiion of costs properly allocable to material 

recovery or recycling if the facility cost exceeds $50,000. 

Last printed 917/2005 10:21 AM 

a. The extent to which the applicant uses the facility to recover and conve1i 
waste products into a salable or usable commodity; 

b. The estimated annual percent return on the investment in the facility; 

c. Any alternative methods, equipment, and costs for achieving the same 
pollution control objective; 

d. Any related savings or increase in costs that occur or may occur as a result 
of the installation of the facility; and 

e. Any other relevant factors. 

Applied to this Application 
The applicant and Department calculated the percentage of the facility cost 
allocable to pollution control according to the standard method in OAR 340-016-
0075(3) while considering the factors a. through e. above and a seven-year useful 
life. The claimed facility allows the applicant to recover and convert solid waste 
into a useable commodity. The applicant used their estimated revenue ($33,555 
per year) from the fee for collecting the yard debris and for the sale of 
commingled material. The applicant also used the estimated expenditures 
($44.469 per year) associated with labor, maintenance and tipping fees for yard
debris to determine the facility's return on investment (ROI). The resulting 
Facility ROI is less than the National ROI for 2004, the facility's construction 
completion year. The applicant did not investigate an alternative technology. 



Compliance 
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ORS 468.180(1) Criteria 

Reviewer: 
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The Environmental Quality Commission may not issue a certificate unless the 
applicant constructed or installed the claimed facility in accordance with the 
applicable provisions of ORS 454.010 to 454.040, 454.205 to 454.255, 454.505 
to 454.535, 454.605 to 454.755, ORS chapters 459, 459A, 465, 466 and 467 and 
ORS chapters 468, 468A and 468B. This includes the rules and standards 
adopted to implement these provisions. 

Applied to this Application 
The applicant states the facility and site are in compliance with Department rules 
and statutes, and with EQC orders. DEQ has not issued any permits to the site. 

Maggie Vandehey, DEQ 



Water Pollution Control Facilities for Approval 

The Department recommends the Commission approve the following applications for certification 
as water pollution control facilities. 

Summary of Water Pollution Control Facilities 

App # Applicant 

6934 I Mallorie's Dairy, Inc. 

7033 .l. l<.E!.n..n.eth .. R, V\finokur,[)fyll) PC::J 

2Apps Sum 
Average 

Minimum 
Maximum 

Certified 
78,487 : 

$757! 

79,244 
39,622 

757 
$78,487 
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% Maximum 
Allocable Percent 

100%: 35% I 
1 00% .. ......... ... SSo/oJ 

............ · 1 

GF 
Liability 

. 27,-470] 

$265 I 
===~~~=" 

27,735 
13,868 

265 
$27,470 



References 

Statutory Definition of a Water Pollution Control Facility 

ORS 468.155 provides the definition of a pollution control facility. Part of that definition describes 
how the applicant must accomplish the pollution control. For water pollution control facilities, the 
prevention, control, or reduction must be accomplished by "The disposal or elimination of or 
redesign to eliminate industrial waste and the use of treatment works for industrial waste as 
defined in ORS 4688.005." 

ORS 468.155 Definitions for ORS 468.155 to 468.190 and 468.962 

Such prevention, control or reduction required by this subsection shall be accomplished by 
the disposal or elimination of or redesign to eliminate industrial waste and the use of 
treatment works for industrial waste as defined in ORS 468A.005; 

ORS 4688.005 provides the following pertinent definitions. 

Industrial waste means any liquid, gaseous, radioactive or solid waste substance or a 
combination thereof resulting from any process of industry, manufacturing, trade or 
business, or from the development or recovery of any natural resources. 

Treatment works means any plant or other works used for the purpose of treating, 
stabilizing or holding wastes. 

Wastes means sewage, industrial wastes, and all other liquid, gaseous, solid, radioactive 
or other substances that will or may cause pollution or tend to cause pollution of any 
waters of the state. 

Water pollution means such alteration of the physical, chemical or biological properties of 
any waters of the state, including change in temperature, taste, color, turbidity, silt or odor 
of the waters, or such discharge of any liquid, gaseous, solid, radioactive or other 
substance into any waters of the state, which will or tends to, either by itself or in 
connection with any other substance, create a public nuisance or which will or tends to 
render such waters harmful, detrimental or injurious to public health, safety or welfare, or 
to domestic, commercial, industrial, agricultural, recreational or other legitimate beneficial 
uses or to livestock, wildlife, fish or other aquatic life or the habitat thereof. 

Eligibility 

OAR 340-016-0060(4) Eligibility 

Eligible Activities. The facility shall prevent, reduce, control, or eliminate industrial waste. 
The facility shall dispose of, eliminate or be redesigned to eliminate industrial waste and 
the use of treatment works for industrial wastewater as defined in ORS 4688.005. 

Attachment B: Water Pollution Control - Page 2 
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State of Oregon 
Department of 
Environmental 
Quality 

Tax Credit 
Review Report 
Pollution Control Facility: Water 
Final Certification 
ORS 468.150 •• 468.190 
OAR 340-016-0005 ·· 340-016-0080 

Applicant Identification 
Mallorie's Dairy, Inc. 
PO Box 720 
Silverton, OR 97381 

Organized as: C Corp 
Taxpayer ID: 93-0547316 

Technical Information 

Director's Recommendation 

Approve Application No.6934 

Applicant: Mallorie's Dairy, Inc. 

Certification of: 
Facility Cost 
Percentage Allocable X 
Maximum Percentage X 

Tax Credit 

Certificate Period: 10 years 

Facility Identification 
Mallorie's Dairy, Inc. 
6331 Brush Creek Dairy 
Silverton, OR 97381 

The certificate will identify the facility as: 

$78,487 
100% 
35% 

$27,470 

A manure handling facility that includes 35,000 
square feet of blacktop, a 120 foot by 6 foot 
bunker wall, a 10 foot by 30 foot by 8 foot sump 
pit, pump, 180 feet of 6 inch plastic pipe and 345 
feet of 4 inch plastic pipe 

Mallorie's Dairy, Inc. owns over 400 crop acres and honses abont 2, 100 cows at its Silve1ion location. 
The dairy milks about 1,500 cows. The applicant claims a three-part manure handling system: 

1. It consists of a retaining wall to contain stored manure from five dry-cow barns 
2. A blacktop area to prevent manure and bedding materials from contaminating soil and surface 

water; and 
3. A sump pit and pump to handle all contaminated water from the manure storage area 

The bunker and paved area slope toward the sump pit, and a pipeline connects the sump to an existing 
lagoon. The applicant composts and recycles the manure/sawdust mixture as bedding in the milk cow 
barns. 
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Taxpayer Allowed Credit 
ORS 315.304(4) Criteria 

Eligibility 

The taxpayer who is allowed the credit must be: 
a. The owner, including a contract purchaser, of the trade or business that 

utilizes Oregon property requiring a pollution control facility to prevent or 
minimize pollution; or 

b. A person who, as a lessee or pursuant to an agreement, conducts the trade or 
business that operates or utilizes such property. 

Applied to this Application 
DEQ will report the following information to the Department of Revenue: 
Mallorie's Dairy, Inc. owns the business that uses the Oregon property requiring 
the pollution control. 

Timely Filing Criteria 
2001 Edition ORS If the applicant completed constructing the facility on or after January 1, 2002, 

468.165(6) the applicant must submit the application within one year after the construction 
completion date. The final application, however, is not valid if the applicant 
submits the application before they complete construction or before they place 
the facility into service. 

Applied to this Application 
The applicant timely filed the application within the one-year filing requirement. 
They completed construction on 12/28/2004 and submitted the application on 
2/24/2005. The applicant submitted the application after they completed 
construction and placed the facility into service on 12/30/2004. 

Purpose: Required Criteria 
ORS 468.155 The principal purpose of the claimed facility must be to comply with a 

(I )(a)(A) requirement imposed by DEQ or federal Environmental Protection Agency 
OAR 340-016- (EPA) to prevent, reduce, or control water pollution. That principal purpose 

0060(2)(a) must be the most important or primary purpose of the facility. The facility must 
have only one primary purpose. 

Last printed 9/7/2005 10:21 AM 

Water Pollution means such alteration of the physical, chemical or biological 
properties of any waters of the state, including change in temperature, taste, 
color, turbidity, silt or odor of the waters, or such discharge of any liquid, 
gaseous, solid, radioactive or other substance into any waters of the state, 
which will or tends to, either by itself or in connection with any other 
substance, create a public nuisance or which will or tends to render such 
waters harmful, detrimental or injurious to public health, safety or welfare, or 
to domestic, commercial, industrial, agricultural, recreational or other 
legitimate beneficial uses or to livestock, wildlife, fish or other aquatic life or 
the habitat thereof. ORS 468B.005 
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The dairy operates under an Oregon Confined Animal Feeding Operation 
(CAFO) General Permit. The permit conditions state that the production area 
shall operate with a zero dischmge effluent limit guidelines (ELG.) Mallorie's 
Dairy, Inc.' s manure handling system is consistent with the Oregon Depmiment 
of Agriculture's guidance to construct and operate the dairy production facility 
so that it achieves the zero discharge condition to eliminate surface and grotmd 
water pollution and manage manure properly. 

The animals in the dry barns generate about 3,000 tons of waste and use about 
1,000 tons of bedding material a yem. The applicant pushed this material onto 
bare-ground storage areas totaling about one acre. Assuming an annual rainfall 
of 3 6 inches, an estimated one million gallons of water entered the storage mea 
annually. The applicant directed the runoff to an emihen ditch and then pumped 
it through a hose that crossed a creek to the lagoon. When the trench overflowed 
its boundaries or the cows dmnaged the hose, the waste could contmninate the 
stream that flowed into Pudding Creek. 

Method Criteria 
ORS 468.155 The prevention, control, or reduction must be accomplished by disposal or 

(I )(b )(A) elimination of industrial wastewater and the use of a treatment works for 
industrial waste as defined in ORS 468B.005. 

Industrial waste means any liquid, gaseous, radioactive or solid waste 
substance or a combination thereof resulting from any process of industry, 
manufacturing, trade or business, or from the development or recovery of any 
natural resources. 

Treatment works means m1y plant or other works used for the purpose of 
treating, stabilizing or holding wastes. 

Applied to this Application 
Manure meets the definition of industrial waste. The manure handling system 
meets the definition of treatment works, because it contains animal waste and 
prevents it from contaminating soil, groundwater, and surfacewater. 

Exclusions Criteria 
ORS 468.155 (3) The regulations provide a list of over 40 items excluded from the definition of a 

OAR 340-016- Pollution Control Facility. Items that do not meet the definition are ineligible 
070(3) for certification. 

Applied to this Application 
There me no exclnsions. 

Replacement Criteria 
ORS 468.155 (3)( e) The replacement or reconstruction of all or part of a facility that the State of 

Oregon previously certified as a pollution control facility m1der ORS 468.170 is 
not eligible for the tax credit with two exceptions. The applicant replaced the 
facility: 
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a. due to a requirement imposed by DEQ or EPA that is different than 
the requirement to construct the original facility; or 

b. before the end of its useful life. 

Applied to this Application 
The State of Oregon has not issued any certificates to the applicant at this site. 
The claimed facility is not a replacement facility. 

Maximum Credit Criteria 
ORS 468. l 73(3)(f) The maximum tax credit is 35% if the applicant submitted the application 

between January 1, 2002 and December 31, 2008, inclusively, and the certified 
cost does not exceed $200,000. 

Facility Cost 

Applied to this Application 
The maximum tax credit is 35% because the applicant submitted the application 
on 2/24/2005, and the certified facility cost is $78,487. 

Subtractions Criteria 
OAR 340-016- The applicant must provide documents that substantiate the claimed facility cost. 

0070(1) The claimed cost may not include: 

a) the salvage value of a pre-existing facility if the applicant is replacing a 
facility; 

b) the amount of any government grants received to pay pmi of the facility cost; 

c) the present value of any other state tax credits for which the investment is 
eligible; and 

d) ineligible costs as set forth in OAR 340-016-0070(3). 

Applied to this Application 
There are no subtractions. 

Cost Certification Criteria 
ORS 468.170(1) The certified cost is limited to the actual cost of the claimed facility. The 

certified cost may not exceed the taxpayer's own cash investment in the facility 
or portion of the facility. 

L<1st printed 9/7/2005 10:21 AM 

Applied to this Application 
Invoices substantiated the eligible facility cost and show that the cost represents 
the taxpayer's own cash investment. 

Referenced 
Section 

Subtractions 

Description of Ineligible Portion 

Claimed 

Certified 

Claimed 

$78,487 
0 

$78,487 
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Facility Cost Allocable to Pollution Control 
Percentage Criteria 

Certification The certified percentage allocable is limited to the portion of the actual facility 
ORS 468.170(1) cost that is properly allocable to the prevention, control, or reduction of solid 

waste, hazardous waste, or to recycling or appropriately disposing of used oil. 

Applied to this Application 
The Department determined that 100 percent of the facility cost is allocable to 
pollution control as discussed in the Percentage subsections below. 

Percentage Criteria 
ORS 468.190(1) The following factors establish the portion of costs properly allocable to pollution 

contrnl for facilities that cost more than $50,000. 

Compliance 

a. The extent to which the applicant uses the facility to recover and convert waste 
products into a salable or usable commodity; 

b. The estimated annual percent return on the investment in the facility; 

c. Any alternative methods, equipment, and costs for achieving the same 
pollution control objective; 

d. Any related savings or increase in costs that occur or may occur as a result of 
the installation of the facility; and 

e. Any other relevant factors. 

Applied to this Application 
The applicant and the Department calculated the percentage of the facility cost 
allocable to pollution control according to the standard method in OAR 340-016-
0075(3) while considering the factors a. through e. above and a fifteen-year useful 
life. The claimed facility does not produce a salable or useable commodity, and 
no revenue or cost savings are associated with it. The expenditures exceed the 
revenue; therefore, the resulting Facility ROI is less than the National ROI for 
2004, the facility's construction completion year. The applicant did not investigate 
an alternative technology. 

ORS 468.180(1) Criteria 
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The Environmental Quality Commission may not issue a certificate unless the 
applicant constructed or i~stalled the claimed facility in accordance with the 
applicable provisions of ORS 454.010 to 454.040, 454.205 to 454.255, 454.505 to 
454.535, 454.605 to 454.755, ORS chapters 459, 459A, 465, 466 and 467 and 
ORS chapters 468, 468A and 468B. This includes the rules and standards adopted 
to implement these provisions. 
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Applied to this Application 
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The applicant states the facility and site are in compliance with DEQ rules and 
statutes, and with EQC orders. The Department of Agriculture (ODA) has issued 
an ODA CAFO General Permit No. 172211 to the applicant at this site. 

Maggie Vandehey, DEQ 
Wym Matthews, CAFO Program Manager, ODA 

Last printed 9/7/2005 10:21 AM 



~ 

rt: 
l•l:(•1 
State of Oregon 
Department of 
Environmental 
Quality 

Tax Credit 
Review Report 
Pollution Control Facility: 
Water - Amalgam Separator 
Final Certification 
ORS 468.150 --468.190 
OAR 340-016-0005 -- 340-016-0080 

Applicant Identification 
Ke1meth R. Winokur DMD PC 
329 S. Main Street 
Independence, OR 97351 

Organized as: C Corp 
Taxpayer ID: 93-0800241 

Technical Information 

Director's Recommendation 

Approve Application No.7033 

Applicant: Kenneth R. Winokur, DMD PC 

Certification of: 
Facility Cost $ 757 
Percentage Allocable X 100% 
Maximum Percentage X 35% 

~~~~~~~~~ 

Tax Credit $ 265 

Certificate Period: I year 

Facility Identification 
Same as the applicant's address. 

The certificate will identify the facility as: 

One - Amalgam Separator, a stainless steel tank, 
manufactured by Robert Lloyd Sheet 
Metal, Inc. 

Kenneth R. Winokur, DMD, PC, operates a dental practice that generates amalgam waste particles. The 
applicant installed an Amalgam Separator to remove amalgam waste particles from wastewater. A 
licensed hazardous waste collector disposes of the amalgam waste. 

Taxpayer Allowed Credit 
ORS 315.304(4) Criteria 

The Department of Revenue determines if the taxpayer is allowed the credit if 
one of the following conditions apply. The taxpayer is the: 

a. Owner, including a contract purchaser, of the trade or business that uses the 
Oregon property requiring a pollution control facility to prevent or minimize 
pollution; or 

b. Person who, as a lessee or pursuant to an agreement, conducts the trade or 
business that operates or utilizes such property. 



Eligibility 
Timely Filing 

2001 Edition ORS 
468.165(6) 

Purpose: Voluntary 
ORS 468.155 

(I )(a)(B) 
OAR 340-016-

0060(2)(a) 

Applied to this Application 

Application Number 7033 
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DEQ will report the following information to the Department of Revenue: 
Kenneth R. Winokur, DMD, PC, owns the business that uses the Oregon 
property requiring the pollution control. 

Criteria 
The applicant must submit the final application after completing construction of 
the facility and placing it into service. If the applicant completed constructing the 
facility on or after January 1, 2002, the applicant must submit the application 
within one year after the construction completion date. 

Applied to this Application 
The applicant timely filed the application. The applicant completed 
construction or installation of the claimed facility on 11/4/2004 and filed the 
application on 6/22/2005. The applicant filed the application within the one
year filing requirement. The applicant also submitted the application after 
completing construction and placing the facility into service on 11/4/2004. 

Criteria 
The sole purpose, meaning the exclusive purpose, of the claimed facility must be 
to prevent, control, or reduce a substantial quantity of water pollution. 

Pollution or water pollution means such alteration of the physical, chemical or 
biological properties of any waters of the state, including change in 
temperature, taste, color, turbidity, silt or odor of the waters, or such discharge 
of any liquid, gaseous, solid, radioactive or other substance into any waters of 
the state, which will or tends to, either by itself or in connection with any 
other substance, create a public nuisance or which will or tends to render such 
waters harmful, detrimental or injurious to public health, safety or welfare, or 
to domestic, commercial, industrial, agricultural, recreational or other 
legitimate beneficial uses or to livestock, wildlife, fish or other aquatic life or 
the habitat thereof. 

Applied to this Application 
The amalgam separator prevents a substantial quantity of amalgam from 
discharging to the sanitary sewer. Amalgam contains mercury and is an alloy 
of silver, tin and copper. If the dental practice does not remove the amalgam 
from the wastewater, it could contaminate rivers and streams and may be 
absorbed by fish and their predators. The primary environmental route of 
human exposure to mercury is from eating fish. 

Method Criteria 
ORS 468 .15 5 The prevention, control, or reduction must be accomplished by the treatment, 

(1 )(b )(E) substantial reduction, or elimination of or redesign to treat, substantially reduce 
or eliminate hazardous waste as defined in ORS 466.005. 

Industrial waste means any liquid, gaseous, radioactive or solid waste 

Last printed 9/7/2005 l 1 :04 AivI 



Application Number 7033 
Page 3 

substance or a combination thereof resulting from any process of industry, 
manufacturing, trade or business, or from the development or recovery of any 
natural resources. 

Treatment works means any plant or other works used for the purpose of 
treating, stabilizing or holding wastes. 

Applied to this Application 
Mercury meets the definition of industrial wastewater, and amalgan1 separators 
meet the definition of treatment works in ORS 468B.005. 

Maximum Credit Criteria 
ORS 468.l 73(f) The maximum tax credit is 35 percent ifthe applicant submitted the application 

between January 1, 2002, and December 31, 2008, inclusively, and the certified 
facility cost does not exceed $200,000. 

Facility Cost 

Applied to this Application 
The maximum tax credit is 35 percent because the applicant submitted the 
application on 6/22/2005, and the ce1iified facility cost does not exceed 
$200,000. 

Subtractions Criteria 
OAR 340-016- The applicant must provide documents that substantiate the claimed facility cost. 

0070(1) The claimed cost may not include: 

a) the salvage value of a pre-existing facility if the applicant is replacing a 
facility; 

b) the an10unt of any government grants received to pay part of the facility cost; 

c) the present value of any other state tax credits for which the investment is 
eligible; and 

d) ineligible costs as set forth in OAR 340-016-0070(3). 

Applied to this Application 
There are no subtractions. 

Cost Certification Criteria 
ORS 468.170(1) The certified cost is limited to the actual cost of the claimed facility. The 

certified cost may not exceed the taxpayer's own cash investment in the facility 
or portion of the facility. 
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Invoices substantiated the eligible facility cost. The cost documentation indicates 
that the cost represents the taxpayer's own cash investment. 

Referenced 
Section 

Subtractions 

Description of Ineligible Portion 

Claimed 

Certified 

Claimed 

$757 
0 

$757 

Facility Cost Allocable to Pollution Control 
Percentage Criteria 

Certification If the cost of the facility (or facilities certified under one certificate) does not 
ORS 468.190 (3) exceed $50,000, the portion of the actual costs properly allocable shall be in the 

proportion that the ratio of the time the facility is used for prevention, control or 
reduction of air, water or noise pollution or solid or hazardous waste or to 
recycling or appropriately disposing of used oil bears to the entire time the 
facility is used for any purpose. 

Compliance 

Applied to this Application 
The certified facility cost is $757, and the applicant uses the facility 100 percent 
of the time for pollution control. 

ORS 468.180(1) Criteria 
The Environmental Quality Commission may not issue a certificate unless the 
applicant constructed or installed the claimed facility in accordance with the 
applicable provisions of ORS 454.010 to 454.040, 454.205 to 454.255, 454.505 to 
454.535, 454.605 to 454.755, ORS chapters 459, 459A, 465, 466 and 467 and 
ORS chapters 468, 468A and 468B. This includes the rules and standards adopted 
to implement these provisions. 

Applied to this Application 
The applicant states the facility and site are in compliance with Department rules 
and statutes, and with EQC orders. DEQ has not issued any permits to the site. 

Reviewer: Maggie Vandehey 
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Attachment C 

Tax Expenditure Liability Report 

When the Environmental Quality Commission issues a Pollution Control Facilities Tax Credit Certificate, the 
State of Oregon incurs a tax expenditure liability. The table in this attachment shows the maximum potential 
fiscal impact associated with the Commission's decision to certify the facilities presented in this staff report 
and for the current biennium. 

This report shows the maximum amount of credit that each applicant may use to reduce their Oregon taxes 
in any one year if the Commission certifies their facility. The annual limitation is equal to the tax credit 
divided by the remaining useful life of the facility but no more than ten years. The remaining useful life is the 
useful life of the facility less the expired period between the date the applicant placed the facility into 
operation and the Commission approved certification. 

Attachment C - Page 1 



Attach-ment C 
Tax Expenditure Liability Report 

05-07 Biennium 

Placed in Remaining 
App# Tax Credit Operation UL UL 2005 2006 2007 2008 2009 2010 

6990 $11,842 2005 5 5 2,368 2,368 2,368 2,368 2,370 0 

6991 $68,110 2004 5 4 17,028 17,028 17,028 17,026 0 0 

6992 $46,026 2004 5 4 11,506 11,506 11,506 11,508 0 0 

6993 $16,654 2005 5 5 3,331 3,331 3,331 3,331 3,330 0 

6994 $14,089 2005 5 5 2,818 2,818 2,818 2,818 2,817 0 

6997 $7,931 2004 8 7 1, 133 1, 133 1,133 1,133 1,133 1, 133 

7000 $2,487 2004 5 4 622 622 622 621 0 0 

7001 $44,660 2005 5 5 8,932 8,932 8,932 8,932 8,932 0 

7002 $9,685 2005 5 5 1,937 1,937 1,937 1,937 1,937 0 

7003 $40,936 2004 5 4 10,234 10,234 10,234 10,234 0 0 

7044 $22,761 2004 7 6 3,794 3,794 3,794 3,794 3,794 3,791 

6934 $27,470 2004 15 10 2,747 2,747 2,747 2,747 2,747 2,747 

7033 $265 2004 1 1 265 0 0 0 0 0 

Oct '05 $312,916 $66,715 $66,450 $66,450 $66,449 $27,060 $7,671 

Wood Chippers 
Aug '05 $55,012 $21,311 $13,861 $10,802 $7,011 $2,027 $0 

Total 367,928 88,026 80,311 77,252 73,460 29,087 7,671 

Attachment C - Page 1 

2011 2012 2013 2014 

0 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 

1,133 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 

0 0 0 0 

2,747 2,747 2,747 2,747 

0 0 0 0 

$3,880 $2,747 $2,747 $2,747 

$0 $0 $0 $0 

3,880 2,747 2,747 2,747 



Attachment D 

Certified Wood Chipper Report 
4/06/05 - 8/31/05 

On October 4, 2002, the Commission adopted OAR 340-016-0009. The rule delegates the Commission's 
authority to certify wood chippers for tax credit purposes to the Department. The Commission requested that 
the Department periodically provide a listing of the wood chipper certifications. 

The Department presented the last Certified Wood Chipper Report to the EQC on June 24, 2005. The 
Department certified 24 wood chippers from the date of the last report to the date of this report for certificates 
issued from April 6, 2005, through August 31, 2005. 

Reference 

OAR 340-016-0009 Certification of wood chippers 

For the purpose of subdelegating authority to approve and issue final certification of pollution control 
facilities under OAR 340-016-0080(2): 

1) The Environmental Quality Commission authorizes the Director of the Department of 
Environmental Quality or the Director's delegate to certify wood chippers as provided in OAR 
340-016-0060(4)(h)(C) if: 

a) The Department determines the facility is otherwise eligible under OAR 340-016-0060; and 

b) The claimed facility cost does not exceed $50,000 as set forth in OAR 340-016-0075(1). 

2) The Department may elect to defer certification of any facility to the Environmental Quality 
Commission. 

3) If the Department determines the facility cost, the percentage of the facility cost allocable to 
pollution control, or the applicable percentage under ORS 468.173 is less than the applicant 
claimed on the application then the Department shall: 

a) Notify the applicant in writing; and 

b) Include a concise statement of the reasons for the proposed certification of a lesser 
amount or percentage; and 

c) Include a statement advising the applicant of their rights under section (4). 

4) Applicants that receive a notification under section (3) may elect to defer certification to the 
Environmental Quality Commission by notifying the Department within 30 days of the 
notification date. 

5) The Department shall defer certification to the Environmental Quality Commission according to 
sections (2) and (4). 

6) The Director or the Director's delegate shall certify facilities that otherwise qualify under this 
rule and have not been deferred according to sections (2) or (4). 

Adopted 10-4-02; effective 11-01-02 
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Action Date App# .. 

08-Aug-05 5928 
08-Aug-05 6921 
08-Aug-05 6977 
08-Aug-05 7021 
08-Aug-05 7022 
08-Aug-05 7023 
08-Aug-05 7024 
08-Aug-05 7025 
08-Aug-05 7027 
08-Aug-05 7028 
08-Aug-05 7029 
08-Aug-05 7032 
08-Aug-05 7035 
08-Aug-05 7037 
08-Aug-05 7038 
08-Aug-05 7039 
08-Aug-05 7040 
08-Aug-05 7041 
08-Aug-05 7042 
08-Aug-05 7050 
08-Aug-05 7052 
08-Aug-05 7056 
08-Aug-05 7057 
08-Aug-05 7058 

24 certificates issued 
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Attachment D 
Certified Wood Chippers 

4/06/05 - 8/31/05 

% Maximum 
Applicant . . Claimed Certified Difference Allocable Percent GF Liability . 

Glenn Woods @ 50%, Mitch Gibson 
@50% $1,399 
Jean M. Hester $596 
Paul Nicholson $799 
Alan Nichols $4,500 
Everett Franklin Skinner $8,499 
Tim G. Brewer $28,958 
Dennis Lewis $1,550 
Kenneth J. Becker $1,799 
Timothy Beevers $1,595 
David Cruickshank $1,595 
Terry E. Low $2,599 
Julie E. Burns $2,250 
Glenn Felix $624 
Ken Steege $2,599 
Kenneth W. May $3,000 
Michael Engelstein $1,799 
Robert Plant $3,570 
Stephen T. Griffis $1,550 
Scott Lathrop $1,099 
Douglas County, Inc. $38,966 
David John Kruger $1,599 
Spring River Tree Service, Inc, $24,000 
S. Duane Ash $3,799 
Richard P. Toubeaux $18,000 

Sum $156,744 
Average $6,032 

Minimum $596 
Maximum $38,966 

$1,399 
$596 
$799 

$4,500 
$8,499 

$28,958 
$1,550 
$1,799 
$1,595 
$1,595 
$2,599 
$2,250 

$624 
$2,599 
$3,000 
$1,619 
$3,570 
$1,550 
$1,099 

$38,966 
$1,599 

$24,000 
$3,799 

$18,000 

$156,564 
$6,025 

$596 
$38,966 

$0 
$0 
$0 
$0 
$0 
$0 
$0 
$0 
$0 
$0 
$0 
$0 
$0 
$0 
$0 

($180) 
$0 
$0 
$0 
$0 
$0 
$0 
$0 
:i;o 

I 

100% 50% 
100% 35% 
100% 35% 
100% 35% 
100% 35% 
100% 35% 
100% 35% 
100% 35% 
100% 35% 
100% 35% 
100% 35% 
100% 35% 
100% 35% 
100% 35% 
100% 35% 
100% 35% 
100% 35% 
100% 35% 
100% 35% 
100% 35% 
100% 35% 
100% 35% 
100% 35% 
100% 35% 

$700 
$209 
$280 

$1,575 
$2,975 

$10,135 
$543 
$630 
$558 
$558 
$910 
$788 
$218 
$910 

$1,050 
$567 

$1,250 
$543 
$385 

$13,638 
$560 

$8,400 
$1,330 
$6,300 

$55,012 
$2, 118 

$209 
$13,638 


