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r.1,faster Agenda - sho1fin.g presenter.o;,· an<l ap11r1xt·irnate li1niug of agenda iterns 

Environmental Quality Commission Meeting 
December 9-10, 2004 

DEQ Headquarters, Room 3A 

Thursday, December 9, regular meeting begins at 1:00 p.m. 

10:00-1:00 

1:00-2:05 
2:05~2:10 
2:10-2:15 
2:15-3:15 

3:15- 3:30 
3:30-5:00 

Executive Session: Finish Director's Performance Appraisal, including a working lunch 

A. Contested Case: Ferguson, Anne Price and Jenine Camilleri 
B. Contested Case: United Gem & Carpets, Inc. (dismissal) 
C. Contested Case: Palmer's & Sons Construction., Inc. (dismissal) 
D. Rule Adoption: Compliance and Enforcement Rules - Phase I, Anne Price and Jane 
Hickman 
Break 
E. Action Item: Independent Spent Fuel Storage Installation Tax Credit Certification, 
Paul Slyman and Maggie Vandehey 

Friday, December 10, regular meeting begins at 9:00 a.m. 

8:00-9:00 

9:00-9:05 
9:05-9:20 
9:20-9:40 

9:40-10:10 

10:10 -10:25 
10:25 - 10:55 

10:55 - 11 :40 

11:40-noon 
Noon-1:00 
1:00-1:30 
1:30 -1:40 

1:40-1:55 

1:55 -2:00 

Exec Session: Discuss litigation involving the Department and EQC 

F. Adoption of Minutes 
G. Director's Report 
H. Action Item: Pollution Control Facility Tax Credit Requests, Paul Slyman and Maggie 
Vandehey 
I. Rule Adoption: Clean Arr Act State Implementation Plan for Particulate Matter (PMlO) 
in the Medford Ashland Arr Quality Maintenance Area, Andy Ginsburg and David 
Collier 
Break 
J. Rule Adoption: Portland Area Carbon Monoxide Plan and the Oxygenated Fuel 
Requirement, Andy Ginsburg and possible Oregon Department of Energy speaker 
K. Rule Adoption: Onsite Wastewater Treatment System Rules, Holly Schroeder and 
Mark Cullington 
Public.Forum 
Working lunch 
L. Informational Item: Update on Status of UMCDF, Dennis Murphey 
M. Action Item: Annual Approval of Director's Financial Transactions, Helen Lottridge 
• State that Director's performance appraisal has been completed - possible need to 

move that the EQC is not going to take the extra step of issuing a public summary of 
the appraisal and press release; process is done. 

N. Action Item: Proposed Settlement of Northwest Environmental Defense Center et al. 
· v. Oregon EQC et al., Larry Knudsen, Holly Schroeder and Debbie Gorham (ODA) 
0. Commissioners' Reports 



Environmental Quality Commission Meeting 
December 9-10, 20041 

Department of Environmental Quality (DEQ) Headquarters 
811 SW Sixth Ave., Room 3A, Portland, Oregon 

Beginning at 10:00 a.m. on December 9, prior to the regular Environmental Quality Commission 
meeting, the Commission will hold an executive session to review and evaluate the employment
related performance of the Director pursuant to standards, criteria and policy directives 
previously adopted by the Commission2

. The executive session will be held in the Room 3B of 
the DEQ Headquarters Building, and will include a working lunch. 

· Thursday, December 9 -regular meeting begins at 1:00 p.m. 

A. Contested Case No. WQ/SW-WR-02-015 regarding William H. Ferguson 
The Commission will consider a contested case in which William H. Ferguson appealed a 
proposed order and $5,400 civil penalty for causing pollution to waters of the state. The 
Commission will hear statements on behalf of Mr. Ferguson and the DEQ at this meeting. 

B. Action Item: Request for Dismissal of Contested Case No. AQ/AB-NWR-03-196 
regarding United Gem & Carpets, Inc. 
The Commission will consider a request from the DEQ to dismiss a petition for review 
and uphold a proposed order on an enforcement action taken against United Gem & 
Carpets, Inc., because the petitioner did not file exceptions to the order as required by 
rule (OAR 340-011-0132(3)). 

C. Action Item: Request for Dismissal of Contested Case No. AQ/AB-ER-03-128 
regarding Palmers & Sons Construction Inc. 
The Commission will consider a request from the DEQ to dismiss a petition for review 
and uphold a proposed order on an enforcement action taken against Palmers & Sons 
Construction, Inc., because the petitioner did not file exceptions to the order as required 
by rule (OAR 340-011-0132(3)). 

D. *Rule Adoption: Enforcement Procedure and Civil Penalties, OAR Chapter 340, 
Divisions 12, 150 and 200 
Anne Price, DEQ Office of Compliance and Enforcement Administrator, will propose 
changes to the DEQ's rules governing the enforcement of Oregon's environmental 
regulations and statutes, including civil penalty assessments and orders. In 2001, the 
Department began a comprehensive review and update of the enforcement rules to ensure 
that the DEQ' s enforcement program continues to be equitable, consistent, and 

1 This agenda and the staff reports for this meeting can be viewed and printed from DEQ's web site at 
http://www.deg.state.or.us/about/eqc/eqc.htm. 
2 This executive session will be held pursuant to ORS 192.660(1)(i) 



understandable to Oregonians. The Commission will consider adoption of the proposed 
rules at this meeting. 

E. Action Item: Consideration of a Pollution Control Facility Tax Credit Request for 
the Independent Spent Fuel Storage Installation 
Paul Slyman, DEQ Deputy Director, and Maggie Vandehey, DEQ Pollution Control 
Facilities Tax Credit Manager, will present the Department's recommendation on a 
Pollution Control Facilities Tax Credit application for the Independent Spent Fuel 
Storage Installation (ISFSI). The Commission granted preliminary certification of the 
ISFSI as a pollution control facility in September 2000, and will consider final 
certification of the facility at this meeting. 

Friday, December 10 - regular meeting begins at 9:00 a.m. 

At 8:00 a.m., prior to the regular meeting, the Commission will hold an executive session to 
consult with counsel concerning legal rights and duties regarding current and potential litigation 
against the DEQ3

. Only representatives of the media may attend, and media representatives may 
not report on any deliberations during the session. 

F. Adoption of Minutes 
The Commission will review, amend if necessary, and approve draft minutes of the 
October 21-22, 2004, Environmental Quality Commission meeting. 

G. Director's Dialogue 
Stephanie Hallock, DEQ Director, will discuss current events and issues involving the 
Department and the state with Commissioners. 

H. Action Item: Consideration of Pollution Control Facility Tax Credit Requests 
In 1967, the Oregon Legislature established the Pollution Control Facility Tax Credit 
Program to help businesses meet environmental requirements. The legislature later 
expanded the program to encourage investment in technologies and processes that 
prevent, control or reduce significant amounts of pollution. Paul Slyman, DEQ Deputy 
Director, and Maggie Vandehey, DEQ Tax Credit Program Manager, will present the 
Department's recommendations on Pollutio~ Control Facilities Tax Credit applications 
for facilities that control air pollution and water pollution, and for facilities that recover 
material from solid waste. 

I. *Rule Adoption: Medford-Ashland PM10 Attainment and Maintenance Plan as a 1 

revision to the State of Oregon Clean Air Act Implementation Plan, including 
supporting rule revisions in Divisions 200, 204, 224, 225 and 240 
Andy Ginsburg, DEQ Air Quality Division Administrator, will recommend that the 
Commission adopt an air quality attainment and maintenance plan for particulate matter 
measuring 10 micrometers or smaller (PM10) for the Medford-Ashland area, including 

3 This executive session will be held pursuant to ORS 192.660(1)(h). 



supporting rules. The DEQ has been working with residents of Oregon's Rogue Valley for 
years to reduce PM10 pollution to meet federal air quality standards, and the communities 
of Jackson County, Ashland, Phoenix, Talent, Medford, Jacksonville, Central Point, 
White City and Eagle Point have all been involved. The area now meets federal standards 
and the proposed plan acknowledges the efforts of these communities. The Commission 
will consider adoption of the proposed plan and supporting rules at this meeting. 

J. *Rule Adoption: Portland Area Carbon Monoxide Plan Maintenance Plan as a 
revision to the State of Oregon Clean Air Act Implementation Plan, including 
supporting rule revisions in OAR 340-200-0040, 340-204-0090 and 340-242-0440 
Andy Ginsburg, DEQ Air Quality Division Administrator, will recommend Commission 
adoption of the Portland Area Carbon Monoxide Maintenance Plan and supporting rules. 
The proposed plan would repeal the oxygenated fuel requirement, amend motor vehicle 
emission budgets, modify transportation control measures, and incorporate expected 
future changes to DEQ's Vehicle Inspection Program. The Commission will consider 
adoption of the proposed plan and supporting rules at this meeting. 

K. *Rule Adoption: Onsite Wastewater Treatment System Rules 
Holly Schroeder, DEQ Water Quality Division Administrator, will recommend 
Commission adoption of revised rules for Oregon's Onsite Wastewater Treatment System 
program. Onsite systems serve approximately one third of Oregon's population in mostly 
un-sewered, rural areas. In 2002, the Department surveyed onsite system installers and 
pumpers and identified several opportunities for improving customer service, simplifying 
permitting requirements, and modernizing the onsite program. The Commission will 
consider adopting rules to streamline and update the program at this meeting. 

L. Informational Item: Update on the Status of the Umatilla Chemical Agent Disposal 
Facility 
Dennis Murphey, DEQ Chemical Demilitarization Program Administrator, will give an 
update on the status of recent activities at the Umatilla Chemical Agent Disposal Facility 
(UMCDF). In August, the Commission gave approval to start chemical weapon 
destruction at the facility, and DEQ' s Chemical Demilitarization Program continues close 
oversight of work at the facility. 

M. Action Item: Annual Approval of Director's Financial Transactions 
In 2001, the Oregon Department of Administrative Services adopted a policy requiring 
Commission-level review and approval of agency Directors' financial transactions, 
including monthly time reports, vacation pay, travel expenses, and state credit card use. 
In September 2001, the Commission delegated review and approval of these transactions 
to the DEQ Management Services Division Administrator, with annual Commission 
review of the approved transactions. At this meeting, Paul Slyman, DEQ Deputy 
Director, will present a summary of DEQ Director Stephanie Hallock' s 2004 financial 
transactions, as required by state accounting and DEQ policy. 



N. Action Item: Proposed Settlement of Northwest Environmental Defense Center et al. 
v. Oregon EQC et al. 
The Commission will consider a proposed settlement agreement for Northwest 
Environmental Defense Center et al. v. Oregon EQC et al. pertaining to Confined Animill 
Feeding Operation (CAFO) program rules and implementation. In October 2003, a 
number of groups filed a petition for judiciill review of rules adopted by the Commission 
and the Oregon Department of Agriculture (ODA) in August 2003 for the CAFO 
wastewater permit program. Holly Schroeder, DEQ Water Quality Division 
Administrator, and Debbie Gorham, ODA Program Administrator, will present the 
proposed settlement and recommend Commission approval. 

0. Commissioners' Reports 

Adjourn 

Environmental Quality Commission meeting dates for 2005 include: 
February 3-4, April 21-22, June 23-24, August 18-19, October 20-21, December 8-9 



Agenda Notes 

*Rule Adoptions: Hearings have been held on Rule Adoption items and public comment periods 
have closed. In accordance with ORS 183.335(14), no comments may be presented by any party 
to either the Commission or Department on these items at any time during this meeting. 

Staff Reports: Staff reports for each item on this agenda can be viewed and printed from DEQ's 
web site at http://www.deg.state.or.us/about/egc/egc.htm. To request a particular staff report be 
sent to you in the mail, contact Day Marshall in the Director's Office of the Department of 
Environmental Quality, 811 SW Sixth Avenue, Portland, Oregon 97204; telephone 503-229-5990, 
toll-free 1-800-452-4011extension5990, or 503-229-6993 (TTY). Please specify the agenda item 
letter when requesting reports. If special physical, language or other accommodations are needed 
for this meeting, please advise Ms. Marshall as soon as possible, but at least 48 hours in advance of 
the meeting. 

Public Forum: The Commission will break the meeting at approximately 11 :30 a.m. on Friday, 
December 9 to provide members of the public an opportunity to speak to the Commission on 
environmental issues not part of the agenda for this meeting. Individuals wishing to speak to the 
Commission must sign a request form at the meeting and limit presentations to five minutes. The 
Commission may discontinue public forum after a reasonable time if a large number of speakers 
wish to appear. In accordance with ORS 183.335(13), no comments may be presented on Rule 
Adoption items for which public comment periods have closed. 

Note: Because of the uncertain length of time needed for each agenda item, the Commission may 
hear any item at any time during the meeting. If a specific time is indicated for an agenda item, an 
effort will be made to consider that item as close to that time as possible. However, scheduled 
times may be modified if participants agree. Those wishing to hear discussion of an item should 
arrive at the beginning of the meeting to avoid missing the item. 



Environmental Quality Commission Members 

The Environmental Quality Commission is a five-member, all volunteer, citizen panel appointed 
by the governor for four-year terms to serve as DEQ' s policy and rule-making board. Members 
are eligible for reappointment but may not serve more than two consecutive terms. 

Mark Reeve, Chair 
Mark Reeve is an attorney with Reeve Kearns in Portland. He received his A.B. at Harvard 
University and his J.D. at the University of Washington. Commissioner Reeve was appointed to 
the EQC in 1997 and reappointed for a second term in 2001. He became Chair of the EQC in 
2003. Commissioner Reeve also serves as a member of the Oregon Watershed Enhancement 
Board. 

Lynn Hampton, Vice Chair 
Lynn Hampton serves as Tribal Prosecutor for the Confederated Tribes of the Umatilla Indian 
Reservation and previously was Deputy District Attorney for Umatilla County. She received her 
B.A. at University of Oregon and her J.D. at University of Oregon School of Law. Commissioner 
Hampton was appointed to the EQC in July 2003 and lives in Pendleton. 

Deirdre Malarkey, Commissioner 
Deirdre Malarkey graduated from Reed College and received her M.A. and Ph.D. from the 
University of Oregon. She has served previously on two state natural resource boards and on the 
Water Resources Commission and retired as a land use planner. Commissioner Malarkey was 
appointed to the EQC in 1999 and reappointed in 2003. Commissioner Malarkey lives in Eugene. 

Ken Williamson, Commissioner 
Ken Williamson is head of the Department of Civil, Construction and Environmental 
Engineering at Oregon State University and serves as Co-Director of the Center for Water and 
Environmental Sustainability. He received his B.S. and M.S. at Oregon State University and his 
Ph.D. at Stanford University. Commissioner Williamson was appointed to the EQC in February 
2004 and he lives in Corvallis. 

The f"Jfth Commission seat is currently vacant. 

Stephanie Hallock, Director 
Department of Environmental Quality 

811 SW Sixth Avenue, Portland, OR 97204-1390 
Telephone: (503) 229-5696 Toll Free in Oregon: (800) 452-4011 

TTY: (503) 229-6993 Fax: (503) 229-6124 
E-mail: deg.info@deq.state.or.us 

Mikell O'Mealy, Assistant to the Commission 
Telephone: (503) 229-5301 
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State of Oregon 

Department of Environmental Quality Memorandum 

Date: 

To: 

From: 

Subject: 

Appeal to 
EQC 

EQC 
Authority 

Alternatives 

November 18, 2004 

Environmental Quality Commissi~n " i 
0
J,, 

Stephanie Hallock, Director A , ~~-
Agenda Item B, Action Item: Request for Dismissal of Contested Case No. 
AQ/AB-NWR-03-196 regarding United Gem & Carpets, Inc. 
December 9, 2004 EQC Meeting 

On July 8, 2004, Ann B. Witte, representing United Gem & Carpets, Inc. (UGR), 
filed a petition for Commission review of a Proposed Order (Attachment E) that 
assessed UGR a $1,200 civil penalty for conducting an asbestos abatement project 
without being licensed by the Department of Environmental Quality (DEQ, 
Department) as an asbestos abatement contractor. The order also found UGR liable 
for openly accumulating asbestos-containing waste material. 

On July 9, 2004, on behalf of the Commission, Mikell O'Mealy sent Ms. Witte a 
letter via certified mail (Attachment C) explaining the requirements for filing 
exceptions to the Proposed Order by August 7, 2004, as required by OAR 340-011-
0132. The postal service certified that the letter was received on July 12, 2004. 

When no exceptions were filed by the August 7 deadline, the Department filed a 
request on August 10, 2004, (Attachment B) that the Commission dismiss the 
petition for review and uphold the Proposed Order. Ms. Witte subsequently filed 
exceptions to the order on September 8, 2004 (Attachment A). 

A representative of the Department will be present at the December 9, 2004 
Commission meeting to answer any questions you may have about this request. 

The Commission has the authority to hear this appeal under OAR 340-011-0132. 

The Commission may: 

1. As requested by the Department, dismiss the petition for review and uphold 
the Proposed Order. 

2. Schedule the case for a future Commission meeting and request copies of the 
hearing record to review. 



Agenda Item B, Action Item: Request for Dismissal of Contested Case No. AQ/ AB-NWR-03-
196 regarding United Gem & Carpets, Inc. 
December 9, 2004 EQC Meeting 
Page2 of2 

Attachments A. Respondent's Exceptions to the Proposed Order and Brief, dated September 8, 

Available 
Upon Request 

2004 
B. Department's request for dismissal, dated August 10, 2004 
C. Letter from Mikell O'Mealy to Ms. Witte, dated July 9, 2004 
D. Petition for Review of the Proposed Order, dated July 8, 2004 
E. Proposed and Final Order, dated June 10, 2004 

OAR Chapter 340, Division 11; ORS Chapter 468 

Report Prepared By: 
Mikell O'Mealt 
Assistant to the Commission 
Phone: (503) 229-5301 



In the Matter of: 

BEFORE THE OFFICE OF ADMINISTRATIVE HEARINGS 
STATE OF OREGON 

forthe 
ENVIRONMENTAL QUALITY COMMISSION 

Attachment A 

UNITED GEM & CARPETS, INC., 
Respondent. 

) 
) 
) 
) 

RESPONDENT'S EXCEPTIONS 
TO PROPOSED ORDER & BRIEF 
OAHNo. 115034 
Agency No. AQ/AB-NWR-03-196 

Respondent United Gem & Carpets, Inc., hereby objects to the Proposed and Final Order 
dated June 10, 2004 as follows: 

Respondent United Gem & Carpets, Inc. is an entity separate and distinct from its officers 
and owners, and separate and distinct from GLO Construction Company. The fact that Mr. 
Ghaffari gave investigators a business card from UGR, (Tr. 44, 11. 1-6), perhaps in response to 
Dey's request for his address, (Tr. 44, I. 21) and apparently along with other business cards (Tr. 
25, I. 24 - Tr. 26, I. 3) is not sufficient evidence to support a conclusion that Rahim Ghaffari was 
acting as an agent ofUGR when he entered into partnership with GLO Construction Company as 
the general contractor on this demolition project. Tr. 26, I. 2; Tr. 45, II. 2-20; Tr. 46, II. 17-19; 
Tr. 48, 11. 21-23; Tr. 63, 11. 6 - 21; Ex. A-7. 

Respondent UGR therefore objects to Con~l~siQns_~9:~9J~ (2) ~~· 

/ ( }.,/ ' \ 
Dated: September 7, 2004 / - " ~- / ' 

(, A11nY- 1 , o 
----- Attorney for Respondent 

RECEIVED 
(' CiJ n (1 JO'o· ~ 
0t_( \) f i L I 

Oregon DEO 
Office oi the Director 

-· -----··· .... ·-- . . ·-· --- - -- -- ------ -··········· 



reg on 
Theodore R. Kulongoski, Governor 

August 10, 2004 

Environmental Quality Commission 
c/o Mikell O'Mealy 
Office of the Director 
Oregon Department of Environmental Quality 
811 S.W. 61

h Avenue 
Portland, Oregon 97204 

Re: United Gem & Carpets, Inc. 

Attachment B 

Department of Environmental Quality 
811 SW Sixth Avenue 

Portland, OR 97204-1390 
503-229-5696 

TTY 503-229-6993 

RECEIVED 
AUG 1 0 2004 
Oregon DEQ 

Office of the Director 

Notice of Violation and Assessment of Civil Penalty 
No. AQ/AB-NWR-03-196 
Multnomah County 

Members of the Environmental Quality Commission: 

The Department respectfully requests that, pursuant to OAR 340-011-057 5(5)( f), the 
Commission dismiss Petitioner United Gem & Carpets, Inc. 's Petition for Commission Review 
received by the Department on July 8, 2004. In addition, the Department requests that the 
Commission uphold the Proposed Order in the above-referenced matter, which was issued on 
June 10, 2004. The Petition was filed timely, but Petitioner has not filed a brief with written 
exceptions as required by OAR 340-0l l-0575(5)(a). The Department cannot prepare an 
answering brief because Petitioner's exceptions are unknown. Enclosed for your reference is a 
copy of the Proposed Order and the Petition for Review. 

If you have any questions about this action, please contact me at (503) 229-5692. 

Sincerely, 

Bryan Smith 
Environmental Law Specialist 

Enclosures 

cc: United Gem & Carpets, Inc. 
Air Quality Division, Northwest Region, DEQ 

------------------------------- ------------ __ [)_EQI__ ___ ~~) __ _ 
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BEFORE THE ENVIRONMENTAL QUALITY COMMISSION 

OF THE STATE OF OREGON 

IN THE MATTER OF: 
UNITED GEM & CARPETS, INC., 

Petitioner. 

) 
) 
) 
) 
) 
) 

NO. AQ/AB-NWR-03-196 

MOTION TO DISMISS 

7 On July 8, 2004, Petitioner United Gem & Carpets, Inc., petitioned the Environmental 

8 Quality Commission to review the Proposed Order. Pursuant to Oregon Administrative Rules 

9 (OAR) 340-011-0575(5)(a), Petitioner had thirty days from that date to file its written exceptions 

10 and brief. Petitioner has not timely filed its written exceptions and brief. The Office of 

11 Compliance and Enforcement of the Department of Environmental Quality (DEQ) moves the 

12 Environmental Quality Commission to dismiss Petitioner's petition, pursuant to OAR 340-011-

13 0575(5)(f). 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

Date 
() 3~ 

Bryan Smith, E;;QQ;]ffiental Law Specialist 
Office of Compliance and Enforcement, DEQ 

Page I - MOTION TO DISMISS (NO. AQ/AB-NWR-03-196) 



BEFORE THE OFFICE OF ADMINISTRATIVE HEARINGS 
STATE OF OREGON 

for the 
ENVIRONMENTAL QUALITY COMMISSION 

In the Matter·of: 

UNITED GEM & CARPETS, INC., 
Respondent. 

) 
) 
) 
) 

PETITION FOR REVIEW 

OAH No. 115034 
Agency No. AQ/ABcNWR-03-196 

Respondent United Gem & ·Carpets, Inc., hereby re uests co=ission review of the 
Proposed and Final Order dated June 10, 2004. 

Dated: Jul 7, 2004 

'----1-Yl:!r'.B. Witte, OSB #77077 
Attorney for Respondent 

RECE\VED 
JUL n H ?nn4 

Oregon OEO 
-Office of the Director 
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IN THE MATTER OF: 

UNITED GEM & CARPETS, INC., 
Respondent 

~ 
% 

) PROPOSED AND FINAL ORDER ' 
) 
) 
) 
) OAH Case No. 115034 
) Agency Case Number AQ/AB-NWR-03-196 

HISTORY OF THE CASE 

On February 19, 2004, the Department of Environmental Quality (Department) issued a Notice· 
of Assessment.of Civil Penalty (Notice) to Respondent United Gem & Carpets, Inc. (UGR). The 
Notice alleged that Respondent violated ORS 468A710(1)1 a'nd OAR 340-248-0110(3)2 and 340-248-
0205(1).3 

On March 17; 2004, Respondent requested a hearing.4 The Department referred the matter to 
the Office of Administrative Hearings (OAH) on April 21, 2004, A hearing was held on May 20, 
2004, at 10:00 a.m., in Portland, Oregon. Andrea H. Sloan, from the Office of Administrative 
Hearings, presided as the Administrative .Law Judge (ALJ). Rahim Ghaffari, president and owner of 
UGR, appeared in person without counsel as the registered agent of Respondent. Mr. Ghaffari 
testified at the hearing. Environmental Law Speciilist Bryan Smith represented the Department. 
Witnesses for the Department were David Wall and Sharon Dey. The record closed on May 20, 2004, 
at the end of the hearing, 

1 O:RS 468A 710 provides, in relevant part, that "no contractor shall work on an asbestos abatement 
project unless the contractor holds a .license issued by the Department of Environmental Quality under 
ORS 468A.720." 
2 OAR 340-248-0110(3) provides that "An owner or operator of a facility may not allow any persons 
other than those employees of the facility owner or operator who are appropriately certified or a licensed 
asbestos ab.atement contractor to perform an asbestos abatement project in or on that facility." 
3 OAR 340-248-0205(1) provides that "No person may openly acclimulate friable asbestos material or 
asbestos-containing waste material." 
4 The request for hearing was received one day beyond the 20 day period provided by the Department. 
The Department determined that the delay was beyond Respondent's reasonable control, and accepted the 
late hearing request. · . . _ , _ .. ·- ... ... .. .. . . --· · 

1 

------ ---- --- --- - -~~~ii~i~i~~~~~~;~;~Ki:~~~t!~:d 
In the Matter of United Gem & Carpets, Inc., Page I of9 West Publishing; & LexusNexus. Let me know if i 
Office of Administrative Hearings Case No. 115034 anyone else needs a copy. Deb ' 



ISSUES 

(1) Whether Respondent conducted an asbestos abatement project without being licensed 
by the Department as an asbestos abatement contractor. 

(2) Whether Respondent openly accumulated asbestos-containing waste material. 

(3) Whether the civil penalty assessment is appropriate. 

EVIDENTIARY RULINGS 

Department Exhibits Al through Al5 were admitted. Respondent objected to the reliability and 
relevance of Exhibits Al through A5, A7, A8 and AlO and I overruled Respondent's objections on the 
record. Respondent's Exhibit R4 was admitted into the record. The Department objected to Exhibits 
Rl through R3, arguing relevance. Mr. Ghaffari conceded that the exhibits were irrelevant, so they 
were not admitted. 

FINDINGS OF FACT 

(1) Rahim Ghaffari is the president and owner ofUGR. (Ex. A5 and testimony of Mr.· 
Ghaffari.) 

(2) Joseph Blumberg was the owner of a building located at 2540 NE Martin Luther King, 
Jr. Boulevard (MLK Blvd.) in Portland, Oregon. (Testimony of Mr. Ghaffari, Ms. Dey and Mr. 
Wall.) The building was constructed in the early 1900s. (Testimony ofMs. Dey.) 

(3) In October 2003, GLO Construction Company (GLO) entered into a contract with Mr. 
Bluml:ierg for an interior partial demolition of the building. (Ex. A 7 and A9, and testimony of 
Ms. Dey.) At that time, Mr. Ghaffari partnered with GLO to complete this job. He had 
partnered with GLO 20 to 30 times before, and worked under GLO's Construction Contractor's 
Board license. (Testimony of Mr. Ghaffari.) The contract committed GLO to "haul all debris" 
from the building. (Ex. A7 and testimony ofMr. Ghaffari.) 

(4) Before.the demolition job started, Mr. Blumberg met with Mr. Ghaffari at the 
building. Mr. Blumberg told Mr. Ghaffari that the building contained asbestos, and pointed out 
piping in the boiler room that he said was wrapped in asbestos-containing material (ACM). 5 

(Testimony of Ms. Dey and Mr. Ghaffari.) 

( 5) Mr. Ghaffari hired Jeff Smith, a man who had been referred to him by another 
contractor, to supervise the demolition project for Respondent. Mr. Smith was responsible for· 
hiring a work crew and for completing the demolition. Mr. Ghaffari told Mr. Smith that the 
building's owner said that there was ACM in the boiler room. (Testimony of Mr. Ghaffari.) Mr. 
Smith hired several homeless or unemployed people to do the demolition work. Mr. Ghaffari 

5 "Asbestos-containing material" is defined at OAR 340-248-0010(8) to include "any material, including 
particulate material, that contains more than one-percent of asbestos as determined using the method 
specified in 40 CFR Pm 763 Appendix E, Subpart E, Section 1, Polarized Light Microscopy." 
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provided Mr. Smith with the cash to pay the demolition workers. (Testimony of Ms. Dey and 
Mr. Ghaffari.) 

(6) On or before October 2, 2003, some of the workers used power saws to cut insulated 
water pipes in the basement boiler room inside the building. (Ex. AS and testimony of Ms. Dey.) 
Personnel from D & F Plumbing were also inside the building removing piping. (Testimony of 
Mr. Ghaffari.) In the process of removing the pipes, insulating material was damaged and some 
of the material fell to the ground. The pipes were insulated with air-cell and "Mag" material. 6 

(Testimony of Mr. Wall.) 

(7) After the pipes were cut down, they were stacked in piles along with other demolition 
debris. Respondent's workers carried the material, including the piping and ACM insulation, out 
the front door and onto the sidewalk on MLK Blvd. 7 The workers carried piping and insulation 
material along the sidewalk on NE Russell to the back of the building, where the workers entered 
a parking lot and deposited the material inside of a large truck. The workers carried other 
construction debris to a dumpster located on NE Russell. None of the material carried from the 
building was packaged or labeled. Many of the workers knew that the pipe insulation contained 
ACM. (Exs. A4, AS and AB; testimony of Mr. Wall and Ms. Dey.) 

(8) On October 2, 2003, an employee ofD & F Plumbing called Oregon Occupational 
Safety and Health Division (Or-OSHA), to complaiit that asbestos was being disturbed during 
the demolition project inside of the building. Sharon Dey, an industrial hygienist and 
compliance officer with Or-OSHA, inspected the building that same day. She met with Mr. 
Smith, who identified himself as the project foreman. Mr. Smith acknowledged knowing that the 
building contained ACM, but said that they were not disturbing the material. Ms. Dey inspected 
the boiler room in the basement of the building. She observed cut pipes and suspicious looking 
material on the floor. Considering the age of the building and the appearance of the material, 
Ms. Dey suspected that the insulation on the pipes and the material on the floor was ACM. 8 She 
also looked inside of the truck parked behind the building. Ms. Dey observed piping and 
insulation material inside the trailer of the truck. (Ex. A4 and testimony of Ms. Dey.) She took 
three digita1 photographs of the suspected ACM. (Ex. A4.) Ms. Dey collected several samples, 
including insulation material from a pipe in the boiler .room and two samples of pipe insulation· 
material from the trailer of the truck. She submitted these samples to the Or-OSHA laboratory 
for analysis. Ms. Dey also spoke with Mr. Ghaffari. He told her that there was ACM in the 

6 Air-cell material is similar in appearance to corrugated cardboard. It includes asbestos fibers and was 
commonly used to wrap straight sections of water pipes to provide insulation. A cheese-cloth sleeve was 
then fitted over the air-cell. "Mag" material is an ACM that is similar in texture to dry sheet rock mud: 
This material is applied at elbowjoints and at "t" intersections of piping. Typically, "Mag" was applied 
between sections of air-cell insulation: (Testimony of Mr. Wall.) 
7 Mr. Ghaffari conceded that his workers may have "accidentally" carried piping and insulation material 
out of the building, along with other debris. (Testimony of Mr. Ghaffari.) 
8 Ms. Dey has worked as an industrial hygienist and compliance officer for 13 years. She has conducted 
many inspections of boiler rooms and crawl spaces, and knows from experience that pipe insulation in 
older buildings contains ACM. (Testimony of Ms. Dey.) 
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building, but that his workers were not disturbing it. Before leaving the work site, Ms. Dey "red
tagged" the truck.9 (Testimony of Ms. Dey.) 

(9) The Or-OSHA test results confirmed the presence of ACM. The laboratory 
determined that the pipe insulation from the boiler room contained 40 to 50 percent chrysotile 
asbestos, and that one of the samples from the truck contained 30 to 40 percent chrysotile 
asbestos. (Ex. Al.) 

(10) On October 6, 2003, Ms. Dey returned to the building and took additional samples, 
including pipe wrapping material10 that she observed near the building's front door. The 
laboratory determined that this material contained ten percent chrysotile asbestos. (Ex. A2 and 
testimony of Ms. Dey.) Ms. Dey also interviewed several workers at the building. The workers 
reported that they carried the pipes and insulation material out of the building to the truck. Three 
of the workers told Ms. Dey that they had cut the pipes with power tools. (Ex. AS and testimony 
of Ms. Dey.) Ms. Dey estimated that there was about six to seven linef!Y feet of ACM material 
inside of the truck, and another six linear feet of ACM on the floor of the boiler room. 
(Testimony of Ms. Dey.) 

(11) Based on Ms. Dey's investigation, Or-OSHA levied several fines against Respondent 
for to its failure to protect workers from exposure to ACM and for other unsafe working 
conditions in the building. (Ex. A6 and testimony of Ms. Dey.) 

(12) The ACM brought out of the boiler room was friable 11 because it had been cut, 
damaged or disturbed, thereby exposing the public and the workers to possible inhalation of the 
asbestos fibers. (Testimony of Ms. Dey.) 

(13) On October 6, 2003, David Wall, asbestos control analyst and natural resource 
specialist for the Department, inspected the building after receiving a complaint from Or-OSHA 
about public exposure to asbestos at the work site. Mr. Smith introduced himself as the job 
foreman. While inspecting the basement, Mr. Wall saw several ACM-insulated water pipes. He 
also observed pieces of pipe insulation on the floor. Mr. Wall took two samples of the insulating 
material, which he submitted to the Department's laboratory for analysis. He also inspected the 
truck, and noticed that it was no longer "red-tagged. "1

" He took three digital photographs and 
observed pipe insulation material inside the truck. He did not take samples because he could not 
easily reach the material without further disturbing it or exposing himself to risk. (Ex. Al 3 and 
testimony of Mr. Wall.) 

'. "Red-tagging" is used by Or-OSHA to signify that work at the red-tagged facility must stop immediately 
because of an imminent danger. Here, the truck was red-tagged to indicate that it could not be opened 
until the danger, the presence of friable ACM, was safely corrected. (Testimony of Ms. Dey.) 
10 "Pipe insulation material" is synonymous with "pipe wrapping material." (Testimony of Ms. Dey.) 
11 ORS 468A.700(8) defines "friable asbestos material" as "any asbestos-containing material that hand 
pressure can crumble, pulverize or reduce to powder when dry." The Department's definition· of "friable 
asbestos material" mirrors the statutory definition. OAR 340-248-0070(25). 
12 The red tag, which had been attached to the truck's rear door locking mechanism, wiis eventually 
discovered in the front seat of the truck cab. Because the material in the truck had not been abated, the 
tag was improperly removed. (Testimony of Mr. Wall.) 
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(14) The Department's laboratory determined that one of the samples contained 50 percent 
chrysotile asbestos, and the other sample contained 10 percent chrysotile and crocidolite 
asbestos. (Ex. A12 and testimony of Mr. Wall.) 

(15) Mr. Wall also believed that the ACM in the insulating material was friable because of 
its damaged condition. He was concerned about public exposure to the friable asbestos because 
the material was carried tlirough a building, out the front door onto the sidewalk of a busy street, 
·then along another street, and piled into a truck. None of the ACM was packaged, wetted, or 
labeled. He was also concerned because there was a large apartment building next door to where 
the truck was parked. (Testimony of Mr. Wall.) · 

(16) Mr. Wall confirmed that neither Respondent nor Mr. Ghaffari was licensed by the 
Department as asbestos abatement contractors. 13 On October 22, 2003, Mr. Wall sent 
Respondent and Mr. Ghaffari a Notice of Noncompliance (NON), documenting Respondent's 
violations of Oregon environmental law. 

CONCLUSIONS OF LAW 

(1) Respondent conducted an asbestos abatement project without being licensed by the 
Department as an asbestos abatement contractor. 

(2) Respondent openly accumulated asbestos-containing waste material. 

(3) The amount of civil penalties assessed by the Department was appropriate. 

OPINION 

"The burden of presenting evidence to support a fact or position in a contested case rests 
on the proponent of the fact or position." ORS 183.450(2). Here, the Department has the 
burden of proving its allegations by a preponderance of the evidence. See, Harris v. SAIF, 292 
Or 683, 690 (1982) (general rule regarding allocation ofburden of proof is that the burden is on 
the proponent of the fact or position.); Cookv. Employment Div., 47 Or App 437 (1980) (in the 
absence oflegislation adopting a different standard, the standard in administrative hearings is 
preponderance of the evidence). Proofby a preponderance of evidence means that the fact 
finder is persuaded that the facts asserted are more likely true than false. Riley Hill General 
Contractors v. Tandy Corp., 303 Or 390 (1989). 

Here, Respondent argued that it could not have performed an asbestos abatement project 
because Mr. Ghaffari and Respondent have never been licensed asbestos abatement contractors. 
This argument is without merit.. The fact that Mr. Ghaffari and Respondent have never been 
licensed to do asbestos abatement projects is the alleged violation, not a defense. The 
Department argues that Respondent performed an asbestos abatement project by removing pipes 
and pipe insulation material from the building. The Department further argues that Respondent 

13 The Department maintains a database of all licensed abatement contractors and all certified abatement 
workers. (Testimony of Mr. Wall) 
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knew that the pipe insulation contained ACM. The Department also argues that the friable 
ACM was openly accumulated when Respondent carried the piping material, unpackaged, 
unlabeled and unsealed, from the building, along the sidewalk and into the parking lot before 
depositing the material inside of the truck. The material in the truck was not properly sealed, 
labeled, wetted or packaged, Respondent coq:nters that the workers may have "accidentally" 
carried out the ACM, but that it was unintentional. Again, this argument is without merit. 

Asbestos abatement project 

The legislature has given the Environmental Quality Commission authority to "adopt such 
rules and standards as it considers necessary and proper in performing the functions vested by 
law in the commission." ORS 468A.020(1). ·In addition, ORS 468A.707 requires the 
Environmental Quality Commission to promulgate rules to "(a) Establish an asbestos abatement 
program that assures the proper and safe abatement of asbestos hazards through contractor 
licensing and worker training." Within this authority, the Environment Quality Commission 
developed rules relating to environmental quality issues, including rules relating to asbestos 
abatement and the definition of applicable statutory terms. 

The Department defines an "asbestos abatement project" as follows: 

[ A]ny demolition, renovation, repair, construction or maintenance activity of 
any public or private facility that involves the repair, enclosure, encapsulation, 
removal, salvage, handling, disturbance, or disposal of any asbestos containing 
material with the potential of releasing asbestos fibers from asbestos 
containing material 14 into the air. 

OAR 340-248-0010(6). 

In this case, workers hired by Mr. Smith, Respondent's foreman on the building project, 
told the Department that they cut insulated pipes with power tools inside of the boiler room .. 
This was corroborated by Ms. Dey's observations of cut pipes and pipe insulation material on 
the ground inside the boiler room, and inside of the truck. Mr. Ghaffari acknowledged that the 
building's owner told him that there was ACM in the boiler room .. And, he admitted that neither 
he nor Respondent was licensed by the Department to do asbestos abatement work. This was 
confirmed by Mr. Wall, who testified that he checked the Department's computer records and 
determined that Respondent and Mr. Ghaffari were not licensed for this type of work. 
Moreover, both of the Department's witnesses testified that the public and the environment were 
exposed to harm by the potential release of asbestos. This record establishes that Respondent 
conducted an unlicensed asbestos abatement project at the building. 

Open accumulation of asbestos 

14 "Asbestos-containing material" is defined at OAR 340-248-0010(8) to include "any material, including 
particulate material, that contains more than one-percent of asbestos as determined using the method 
specified in 40 CFR Part 763 Appendix E, Subpart E, Section I, Polarized Light Microscopy." 
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OAR 340-248-0205(1) provides that "No person may openly accumulate fiiable asbestos 
material or asbestos-containing waste material." Within its statutory authority, the Department 
has defined "open accumulation" of ACM as "any accumulation, including interim storage, of 
fiiable asbestos-containing material or asbestos-containing waste material other than material 
securelyenclosed and stored as required by this chapter." OAR 340-248-0010(32). There is no 
statutory definition of this term. ORS 468A.700(8) defines "fiiable asbestos material" as "any 
asbestos-containing material that hand pressure can crumble, pulverize or reduce to powder 
when dry." The Department's definition of "fiiable asbestos material" mirrors the statutory 
definition. OAR 340-248-0070(25). 

The evidence adduced at hearing establishes that the pipe insulation material sampled by 
Ms. Dey and Mr. Wall contained between ten and fifty percent chrysotile asbestos. Both 
witnesses testified that the ACM was fiiable because it had been cut, damaged and disturbed. 
The damaged condition of the ACM rendered the asbestos fiiable because asbestos fibers could 
easily be released into the environment. Both witnesses also testified that the ACM they 
observed in the boiler room and in the truck was not properly labeled, packaged or sealed. Mr. 
Wall further testified that the ACM he observed was not wet. 

OAR 340-248-0280 sets out the requirements for proper disposal of fiiable asbestos. In 
pertinent part, the rule provides that the owner or operator of a facility must meet the following 
requirements: 

2) All asbestos-containing waste materials must be adequately wetted to ensure 
that they remain wet until delivered to an authorized landfill, and: · 

*** 
(b) Packaged in leak-tight containers such as two plastic bags each with a 

minimum thickness of 6 mil., or fiber or metal drum. Containers must be 
labeled as follows: 
(A) The name of the asbestos waste generator and the location where the waste 
was generated; and 
(B)(i) A warning label that states: 

DANGER 

Contains Asbestos Fibers 

Avoid Creating Dust 

Cancer and Lung Disease Hazard 

Avoid Breathing Airborne 

Asbestos Fibers 

(3) If the asbestos-containing materials are not removed from a facility before 
demolition as described in OAR 340-248-0270(5), adequately wet the 
asbestos-containing waste material at all times after.demolition and keep it wet 
during handling and loading for transport to a disposal site. Snch asbestos
containing waste materials must be transported in lined and covered containers 
for bulk disposal. 
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( 4) The interim storage of asbestos-containing waste material must protect the 
waste from dispersal into the environment and provide physical security from 
tampering by unauthori.zed persons. The interim storage of asbestos-containing 
waste material is the sole responsibility of the contractor, owner or operator 
performing the asbestos abatement project. . 

(Emphasis in original). 
In this case, Respondent, as the general contractor on the project, was responsible for 

complying with Oregon enviroillllental laws. Both Mr. Wall and Ms. Dey testified that none of 
the ACM they observed was packaged, labeled or secured. Mr. Wall also testified that none of 
the ACM he observed was wet. By carrying the dry, unsecured and unlabeled ACM through the 
building to the truck, Respondent openly accumulated friable ACM. 

Assessment of Civil Penalty 

The Director of the Department is authorized to assess civil penalties for any violations of 
the Department's rules or statutes. OAR 340-012-0042. The amount of civil penalties assessed 
is determined through use of a matrix and formula contained in OAR 340-012-0045. See OAR 
340"012-0042'. 

In this case, the Department determined that Respondent was liable for $1,200 in civil 
penalties based on Respondent's unlicensed abatement. The Department did not seek civil 
penalties for the open accumulation of asbestos. This penalty was determined by calculating the 
base penalty (BP) and considering other factors, such as prior significant actions (P), past history 
(H), the number of occurrences (0), the cause of the violation (R), Respondent's cooperation 
(C), and the economic benefit that Respondent gained by noncompliance with the Department's 
rules and statutes. The formula for determining civil penalties in this case is expressed as 
follows: "BP+ [(0.1 x BP) x (P + H + 0 + R + C)] + EP." 

The Department determined that the base penalty for Respondent's violation was $1,000. 
This was based on a determination that the violation was a minor magnitude, Class 1 violation. 
OAR 340-012-0050(1 )( s) provides that "Conduct[ing of) an asbestos abatement project by a 
person not licensed as an asbestos abatement contractor," is a Class 1 violation. The Department· 

· further determined that Respondent committed a minor magnitude violation because "[!Jess than 
40 lineal feet or 80 square feet or less than 17 cubic feet of asbestos-containing material" was 
disturbed. OAR 340-012-0090(1)(d)(C). The Department also determined that the P, H, C and 
0 factors would all be assigned values of 0, given Respondent's lack of prior actions and history, 
then length of time the violation existed, and Respondent's cooperativeness. The Department 
assigned a value of 2 to the R factor, based on its determination that Respondent's actions were 
negligent. The record supports this determination bec~mse Mr. Ghaffari knew that the pipe 
insulation material contained ACM prior to starting the job. As the contractor, Respondent was 
responsible for complying with environmental laws, and for ensuring that a licensed asbestos 
abatement contractor removed the ACM from the work site .. The failure to do so was negligent. 

. Finally, the Department had insufficient evidence to determine that Respondent realized an 
economic benefit. 
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Based on this record, the civil penalty assessment of $1,200 is warranted. 15 

PROPOSED ORDER 

I propose that the Board issue the following order: 

Respondent is subject to a civil penalty in the amount of$1,200. 

Administrative Law Judge 
Office of Administrative Hearings 

JSSUANCEANDMAJLINGDAm . :i JM J • /f4 ?ml 
APPEALRI . S 

If you are not satisfied with this decision, you have the right to have the decision 
reviewed by the Oregon Environmental Quality Commission. To have the decision reviewed, 
you must file a "Petition for Review" within 30 days of the date this order is served on you as 
provided in Oregon Administrative Rule (OAR) 340-011-0132(1) and (2). The Petition for 
Review must be filed with: · 

Environmental Quality Commission 
c/o Stephanie Hallock, Director, DEQ 
811 SW Sixth Avenue 
Portland, OR 97204 

Within 30 days of filing the Petition for Review, you must also file exceptions and a brief 
as in provided in OAR 340-011-0132(3). If the petition, exceptions and brief are filed in a 
timely manner, the Commission will set the matter for oral argument and notify you of the time 
and place of the Commission's meeting. The requirements for filing a petition, exceptions and. 
briefs are set out in OAR 340-011-0132. 

Unless you timely and appropriately file a Petition for Review as set forth above, this 
Proposed Order becomes the Final Order of the Environmental Quality Commission 30 days 
from the date of service on you of this Proposed Order. If you wish to appeal the Final Order, 
you have 60 days from the date the Proposed Order becomes the Final Order to file a petition for 
review with the Oregon Court of Appeals. See ORS 183.400 et. seq. 

15 The penaltywas calculated as follows: 
Penalty= $1,000 + [(0.1 x $1,000) x (0 + 0 + 0 + 2 + O)] + $0 

$1,000 + ($100 x 2) + $0 
$1,000 + $200. 
$1,200 
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CERTIFICATE OF SERVICE 

I certify that on June 10, 2004, I served the attached Proposed and Final Order by mailing 

certified and/or first class mail, in a sealed envelope, with first class postage prepaid, a copy 

thereof addressed as follows: 

RAfilM GRAFF ARI 
UNITED GEM & CARPETS INC 
1416 SE STARK 
PORTLAND OR 97214 

BY FIRST CLASS MAIL AND CERTIFIED MAIL 
BY CERTIFIED MAIL RECEIPT# 7002 2410 0001 74111537 

BRYAN SMITH 
OREGONDEQ 

. OFFICE OF COMPLIANCE AND ENFORCEMENT 
811 SW 6TH AVE 
PORTLAND OR 97204 

BY FIRST CLASS MAIL 

DEBORAH NESBIT 
OREGONDEQ 
OFFICE OF COMPLIANCE AND ENFORCEMENT 
811 SW6THAVE 
PORTLAND OR 97204 

BY FIRST CLASS MAIL 

Ann Redding, Administrative S e ialist 
Office of Administrative .H:earing 
Transportation Hearings Division 
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1' • · ••• TI1eodore R. Kulongoski, Governor 
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59 

uly 9, 2004 

Via Certified Mail 

Ann B. Whitte 
Attorney at Law for 
United Gem & Carpets, Inc. 
812 SW Washington #910 
Portland, OR 97205 

RE: AQ/AB-NWR-03-196 

Dear Ms. Whitte: 

Attachment C 

Department of Environmental Quality 
811 SW Sixth Avenue 

Portland, OR 97204-1390 
503-229-5696 

TTY 503-229-6993 

On July 8, 2004, the Environmental Quality Commission (Commission) received your timely request for 
Commission review of the Proposed Order for the above-referenced case. 

The Proposed Order outlined appeal procedures, including filing of exceptions and briefs. The hearing 
decision and Oregon Administrative Rules (OAR 340-011-0575) state that you must file exceptions and 
brief within thirty days from the filing of your request for Commission review, or August 7, 2004. Your 
exceptions must specify the findings and conclusions in the Proposed Order that you object to, and also 
include proposed alternative findings of fact, conclusions of law, and an alternative order with specific 
references to the parts of the record upon which you rely. The brief must include the arguments· 
supporting these alternative findings of fact, conclusions of law and order. Failure to take an exception 
to a finding or conclusion in the brief waives your ability to later raise that exception. Once your 
exceptions have been received, a representative of the Department of Environmental Quality may file an 
answering brief within thirty days. The Commission may extend any of the time limits contained in OAR 
340-011-0575(5) if an extension request is made in writing and is filed with the Commission before the 
expiration of the time limit. I have enclosed a copy of the applicable administrative rules for your 
information. 

To file exceptions and briefs, please mail these documents to Mikell O'Mealy, on behalf of the 
Environmental Quality Commission, at 811 SW 6th Avenue, Portland, Oregon, 97204, with a copy to 
Bryan Smith, Oregon Department of Environmental Quality, 811 SW 6th A venue, Portland, Oregon 
97204. If you fail to timely file the exceptions or brief, the Commission may dismiss your petition for 
review. At the time of dismissal, the Commission will also enter a final order upholding the proposed 
order. 

After both parties file exceptions and briefs, this item will be set for Commission consideration at a 
regularly scheduled Commission meeting, and I will notify you of the date and location. If you have any 
questions about this process, or need additional time to file exceptions and briefs, please call me at 503-
229-5301 or 800-452-4011 ext. 5301 within the state of Oregon. 

Sincerely, 

vt\1i<tltOVl\i~ 
Mikell O'Mealy 
Assistant to the ommission 

cc: Bryan Smith, Oregon Department of Environmental Quality 
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Oregon Administrative Rules 340-011-0575 

Review of Proposed Orders in Contested Cases 

( 1) For purposes of this rule, filing means receipt in the office of the director or other office of 
the department. 

(2) Following the close of the record for a contested case hearing, the administrative law judge 
will issue a proposed order. The administrative law judge will serve the proposed order on each 
participant. 

(3) Commencement of Review by the Commission: The proposed order will become final unless 
a participant or a member of the commission files, with the commission, a Petition for 
Commission Review within 30 days of service of the proposed order. The timely filing of a 
Petition is a jurisdictional requirement and cannot be waived. Any participant may file a petition 
whether or not another participant has filed a petition. 

( 4) Contents of the Petition for Commission Review. A petition must be in writing and need only 
state the participant's or a commissioner's intent that the commission review the proposed order. 
Each petition and subsequent brief must be captioned to indicate the participant filing the 
document and the type of document (for example: Respondents Exceptions and Brief; 
Department's Answer to Respondent's Exceptions and Brief). 

(5) Procedures on Review: 

(a) Exceptions and Brief: Within 30 days from the filing of a petition, the participant(s) filing the 
petition must file written exceptions and brief. The exceptions must specify those findings and 
conclusions objected to, and also include proposed alternative findings of fact, conclusions of 
law, and order with specific references to the parts of the record upon which the participant 
relies. The brief must include the arguments supporting these alternative findings of fact, 
conclusions of law and order. Failure to take an exception to a finding or conclusion in the brief, 
waives the participant's ability to later raise that exception. 

(b) Answering Brief: Each participant, except for the participant(s) filing that exceptions and 
brief, will have 30 days from the date of filing of the exceptions and brief under subsection 
(S)(a), in which to file an answering brief. 

(c) Reply Brief: If an answering brief is filed, the participant(s) who filed a petition will have 20 
days from the date of filing of the answering brief under subsection (S)(b ), in which to file a reply 
brief. 

(d) Briefing on Commission Invoked Review: When one or more members of the commission 
wish to review the proposed order, and no participant has timely filed a Petition, the chair of the 
commission will promptly notify the participants of the issue that the commission desires the 
participants to brief. The participants must limit their briefs to those issues. The chair of the 
commission will also establish the schedule for filing of briefs. When the commission wishes to 
review the proposed order and a participant also requested review, briefing will follow the 
schedule set forth in subsections (a), (b), and (c) of this section. 



(e) Extensions: The commission or director may extend any of the time limits contained in 
section (5) of this rule. Each extension request must be in writing and filed with the commission 
before the expiration of the time limit. Any request for an extension may be granted or denied in 
whole or in part. 

(f) Dismissal: The commission may dismiss any petition, upon motion of any participant or on its 
own motion, if the participant(s) seeking review fails to timely file the exceptions or brief 
required under subsection (5)(a) of this rule. A motion to dismiss made by a participant must be 
filed within 45 days after the filing of the Petition. At the time of dismissal, the commission will 
also enter a final order upholding the proposed order. 

(g) Oral Argument: Following the expiration of the time allowed the participants to present 
exceptions and briefs, the matter will be scheduled for oral argument before the commission. 

(6) Additional Evidence: A request to present additional evidence must be submitted by motion 
and must be accompanied by a statement showing good cause for the failure to present the 
evidence to the administrative law judge. The motion must accompany the brief filed under 
subsection (5)(a) or (b) of this rule. If the commission grants the motion or decides on its own 
motion that additional evidence is necessary, the matter will be remanded to an administrative 
Jaw judge for further proceedings. 

(7) Scope of Review: The commission may substitute its judgment for that of the administrative 
Jaw judge in making any particular finding of fact, conclusion of Jaw, or order except as limited 
by OAR 137-003-0655 and 137-003-0665. 

(8) Service of documents on other participants: All documents required to be filed with the 
commission under this rule must also be served upon each participant in the contested case 
hearing. Service can be completed by personal service, certified mail or regular mail. 

Stat. Auth.: ORS 183.341 & 468.020 
Stats. Implemented: ORS 183.460, 183,464 & ORS 183.470 
Hist.: DEQ 78, f. 9-6-74, ef. 9-25-74; DEQ 115, f. & ef. 7-6-76; DEQ 25-1979, f. & ef. 7-5-79; 
DEQ 7-1988, f. & cert. ef. 5-6-88; DEQ l-2000(Temp), f. 2-15-00, cert. ef. 2-15-00 thru 7-31-
00; DEQ 9-2000, f. & cert. ef. 7-21-00; Renumbered from 340-011-0132 by DEQ 18-2003, f. & 
cert. ef. 12-12-03 
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BEFORE THE OFFICE OF ADMINISTRATIVE HEARINGS 
STATE OF OREGON 

for the 
ENVIRONMENTAL QUALITY COMMISSION 

IN THE MATTER OF: 

UNITED GEM & CARPETS, INC., 
Respondent 

) PROPOSED AND FINAL ORDER 
) ' 

) 
) 
) OAR Case No. 115034 
) Agency Case Number AQ/AB-NWR-03-196 

HISTORY OF THE CASE 

On February 19, 2004, the Department of Environmental Quality (Department) issued a Notice· 
of Assessment of Civil Penalty (Notice) to Respondent United Gem & Carpets, Inc. (UGR). The 
Notice alleged that Respondent violated ORS 468A.710(1)1 a'nd OAR 340-248-0110(3)2 and 340-248-
0205(1).' 

On March 17, 2004, Respondent requested a hearing.4 The Department referred the matter to 
the Office of Administrative Hearings (OAH) on April 21, 2004. A hearing was held on May 20, 
2004, at 10:00 a.m., in Portland, Oregon. Andrea H. Sloan, from the Office of Administrative 
Hearings, presided as the Administrative Law Judge (ALI). Rahim Ghaffari, president and owner of 
UGR, appeared in person without counsel as the registered agent of Respondent. Mr. Ghaffari 
testified at the hearing. Environmental Law Specialist B1yan Smith represented the Department. 
Witnesses for the Department were David Wall and Sharon Dey. The record closed on May 20, 2004, 
at the end of the hearing. 

1 ORS 468A. 710 provides, in relevant part, that "no contractor shall work on an asbestos abatement 
project unless the contractor holds a license issued by the Department of Environmental Quality under 
ORS 468A.720." 
2 OAR 340-248-0110(3) provides that "An owner or operator of a facility may not allow any persons 
other than those employees of the facility owner or operator who are appropriately certified or a licensed 
asbestos abatement contractor to perform an asbestos abatement project in or on that facility." 
3 OAR 340-248-0205(1) provides that "No person may openly accumulate friable asbestos material or 
asbestos-containing waste material." 
4 The request for hearing was received one day beyond the 20 day period provided by the Department. 
The Department determined that the delay was beyond Respondent's reasonable control, and accepted the 
late hearing request. 
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ISSUES 

(1) Whether Respondent conducted an asbestos abatement project without being licensed 
by the Department as an asbestos abatement contractor. 

(2) Whether Respondent openly accumulated asbestos-containing waste material. 

(3) Whether the civil penalty assessment is appropriate. 

EVIDENTIARY RULINGS 

Department Exhibits Al through AlS were admitted. Respondent objected to the reliability and 
relevance of Exhibits Al through AS, A7, AS and AlO and_ I overruled Respondent's objections on the 
record. Respondent's Exhibit R4 was admitted into the record. The Department objected to Exhibits 
Rl through R3, arguing relevance. Mr. Ghaffari conceded that the exhibits were irrelevant, so they 
were not admitted. 

FINDINGS OF FACT 

(1) Rahim Ghaffari is the president and owner ofUGR. (Ex. AS and testimony of Mr. 
Ghaffari.) 

(2) Joseph Blumberg was the owner of a building located at 2540 NE Martin Luther King, 
Jr. Boulevard (MLK Blvd.) in Portland, Oregon. (Testimony of Mr. Ghaffari, Ms. Dey and Mr. 
Wall.) The building was constructed in the early 1900s. (Testimony of Ms. Dey.) 

(3) In October 2003, GLO Construction Company (GLO) entered into a contract with Mr. 
Blumberg for an interior partial demolition of the building. (Ex. A7 and A9, and testimony of 
Ms. Dey.) At that time, Mr. Ghaffari partnered with GLO to complete this job. He had 
partnered with GLO 20 to 30 times before, and worked under GLO's Construction Contractor's 
Board license. (Testimony of Mr. Ghaffari.) The contract committed GLO to "haul all debris" 
from the building. (Ex. A7 and testimony of Mr. Ghaffari.) 

( 4) Before the demolition job started, Mr. Blumberg met with Mr. Ghaffari at the 
building. Mr. Blumberg told Mr. Ghaffari that the building contained asbestos, and pointed out 
piping in the boiler room that he said was wrapped in asbestos-containing material (ACM). 5 

(Testimony of Ms. Dey and Mr. Ghaffari.) 

( 5) Mr. Ghaffari hired Jeff Smith, a man who had been referred to him by another 
contractor, to supervise the demolition project for Respondent. Mr. Smith was responsible for 
hiring a work crew and for completing the demolition. Mr. Ghaffari told Mr. Smith that the 
building's owner said that there was ACM in the boiler room. (Testimony of Mr. Ghaffari.) Mr. 
Smith hired several homeless or unemployed people to do the demolition work. Mr. Ghaffari 

5 "Asbestos-containing material" is defined at OAR 340-248-0010(8) to include "any material, including 
particulate material, that contains more than one-percent of asbestos as determined using the method 
specified in 40 CFR Part 763 Appendix E, Subpart E, Section 1, Polarized Light Microscopy." 
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provided Mr. Smith with the cash to pay the demolition workers. (Testimony of Ms. Dey and 
Mr. Ghaffari.) 

(6) On or before October 2, 2003, some of the workers used power saws to cut insulated 
water pipes in the basement boiler room inside the building. (Ex. AS and testimony of Ms. Dey.) 
Personnel from D & F Plumbing were also inside the building removing piping. (Testimony of 
Mr. Ghaffari.) In the process ofremoving the pipes, insulating material was damaged and some 
of the material fell to the ground. The pipes were insulated with air-cell and "Mag" material.6 

(Testimony of Mr. Wall.) 

(7) After the pipes were cut down, they were stacked in piles along with other demolition 
debris. Respondent's workers carried the material, including the piping and ACM insulation, out 
the front door and onto the sidewalk on MLK Blvd.7 The workers carried piping and insulation 
material along the sidewalk on NE Russell to the back of the building, where the workers entered 
a parking lot and deposited the material inside of a large truck. The workers carried other 
construction debris to a dumpster located on NE Russell. None of the material carried from the 
building was packaged or labeled. Many of the workers knew that the pipe insulation contained 
ACM. (Exs. A4, AS and A13; testimony of Mr. Wall and Ms. Dey.) 

(8) On October 2, 2003, an employee ofD & F Plumbing called Oregon Occupational 
Safety and Health Division (Or-OSHA), to complain that asbestos was being disturbed during 
the demolition project inside of the building. Sharon Dey, an industrial hygienist and 
compliance officer with Or-OSHA, inspected the building that same day. She met with Mr. 
Smith, who identified himself as the project foreman. Mr. Smith acknowledged knowing that the 
building contained ACM, bnt said that they were not disturbing the material. Ms. Dey inspected 
the boiler room in the basement of the building. She observed cut pipes and suspicious looking 
material on the floor. Considering the age of the building and the appearance of the material, 
Ms. Dey suspected that the insulation on the pipes and the material on the floor was ACM.' She 
also looked inside of the truck parked behind the building. Ms. Dey observed piping and 
insulation material inside the trailer of the truck. (Ex. A4 and testimony of Ms. Dey.) She took 
three digital photographs of the suspected ACM. (Ex. A4.) Ms. Dey collected several samples, 
including insulation material from a pipe in the boiler room and two samples of pipe insulation 
material from the trailer of the truck. She submitted these samples to the Or-OSHA laboratory 
for analysis. Ms. Dey also spoke with Mr. Ghaffari. He told her that there was ACM in the 

6 Air-cell material is similar in appearance to corrugated cardboard. It includes asbestos fibers and was 
commonly used to wrap straight sections of water pipes to provide insulation. A cheese-cloth sleeve was 
then fitted over the air-cell. "Mag" material is an ACM that is similar in texture to dry sheet rock mud: 
This material is applied at elbowjoints and at "t" intersections of piping. Typically, "Mag" was applied 
between sections of air-cell insulation: (Testimony of Mr. Wall.) 
7 Mr. Ghaffari conceded that his workers may have "accidentally" carried piping and insulation material 
out of the building, along with other debris. (Testimony of Mr. Ghaffari.) 
8 Ms. Dey has worked as an industrial hygienist and compliance officer for 13 years. She has conducted 
many inspections of boiler rooms and crawl spaces, and knows from experience that pipe insulation in 
older buildings contains ACM. (Testimony of Ms. Dey.) 

·········· · ··11ltti~iif111eroltJ1iiiedffe1n?t'Ea1p~is,111c: ,Pare·r0r9~~~~····~~·~· ~···~~··~·~· " ·~~···· 
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building, but that his workers were not disturbing it. Before leaving the work site, Ms. Dey "red
tagged" the truck.9 (Testimony of Ms. Dey.) 

(9) The Or-OSHA test results confirmed the presence of ACM. The laboratory 
determined that the pipe insulation from the boiler room contained 40 to 50 percent chrysotile 
asbestos, and that one of the samples from the truck contained 30 to 40 percent chrysotile 
asbestos. (Ex. Al.) 

(10) On October 6, 2003, Ms. Dey returned to the building and took additional samples, 
including pipe wrapping material10 that she observed near the building's front door. The 
laboratory determined that this material contained ten percent chrysotile asbestos. (Ex. A2 and 
testimony of Ms. Dey.) Ms. Dey also interviewed several workers at the building. The workers 
reported that they carried the pipes and insulation material out of the building to the truck. Three 
of the workers told Ms. Dey that they had cut the pipes with power tools. (Ex. AS and testimony 
of Ms. Dey.) Ms. Dey estimated that there was about six to seven linear feet of ACM material 
inside of the truck, and another six linear feet of ACM on the floor of the boiler room. 
(Testimony of Ms. Dey.) 

(11) Based on Ms. Dey's investigation, Or-OSHA levied several fines against Respondent 
for to its failure to protect workers from exposure to ACM and for other unsafe working 
conditions in the building. (Ex. A6 and testimony of Ms. Dey.) 

(12) The ACM brought out of the boiler room was friable 11 because it had been cut, 
damaged or disturbed, thereby exposing the public and the workers to possible inhalation of the 
asbestos fibers. (Testimony of Ms. Dey.) 

(13) On October 6, 2003, David Wall, asbestos control analyst and natural resource 
specialist for the Department, inspected the building after receiving a complaint from Or-OSHA 
about public exposure to asbestos at the work site. Mr. Smith introduced himself as the job 
foreman. While inspecting the basement, Mr. Wall saw several ACM-insulated water pipes. He 
also observed pieces of pipe insulation on the floor. Mr. Wall took two samples of the insulating 
material, which he submitted to the Department's laboratory for analysis. He also inspected the 
truck, and noticed that it was no longer "red-tagged. "12 

· He took three digital photographs and 
observed pipe insulation material inside the truck. He did not take samples because he could not 
easily reach the material without further disturbing it or exposing himself to risk. (Ex. Al3 and 
testimony of Mr. Wall.) 

9 "Red-tagging" is used by Or-OSHA to signify that work at the red-tagged facility must stop immediately 
because of an imminent danger. Here, the truck was red-tagged to indicate that it could not be opened 
until the danger, the presence of friable ACM, was safely corrected. (Testimony of Ms. Dey.) 
10 "Pipe insulation material" is synonymous with "pipe wrapping material." (Testimony of Ms. Dey.) 
11 ORS 468A.700(8) defines "friable asbestos material" as "any asbestos-containing material that hand 
pressure can crumble, pulverize or reduce to powder when dry." The Department's definition· of "friable 
asbestos material" mirrors the statutory definition. OAR 340-248-0070(25). 
12 The red tag, which had been attached to the truck's rear door locking mechanism, was eventually 
discovered in the front seat of the truck cab. Because the material in the truck had not been abated, the 
tag was improperly removed. (Testimony of Mr. Wall.) 

In the Matter of United Gem & Cmpets, Inc., Page 4 of 9 
Office of Administrative Hearings Case No. 115034 



( 

(14) The Department's laboratory determined that one of the samples contained 50 percent 
chrysotile asbestos, and the other sample contained 10 percent chrysotile and crocidolite 
asbestos. (Ex. A12 and testimony of Mr. Wall.) 

(15) Mr. Wall also believed that the ACM in the insulating material was friable because of 
its damaged condition. He was concerned about public exposure to the friable asbestos because 
the material was carried tJJrough a building, out the front door onto the sidewalk of a busy street, 
then along another street, and piled into a truck. None of the ACM was packaged, wetted, or 
labeled. He was also concerned because there was a large apartment building next door to where 
the truck was parked. (Testimony of Mr. Wall.) 

(16) Mr. Wall confirmed that neither Respondent nor Mr. Ghaffari was licensed by the 
Department as asbestos abatement contractors. 13 On October 22, 2003, Mr. Wall sent 
Respondent and Mr. Ghaffari a Notice of Noncompliance (NON), documenting Respondent's 
violations of Oregon environmental law. 

CONCLUSIONS OF LAW 

(1) Respondent conducted an asbestos abatement project without being licensed by the 
Department as an asbestos abatement contractor. 

(2) Respondent openly accumulated asbestos-containing waste material. 

(3) The amount of civil penalties asses.sed by the Depmiment was appropriate. 

OPINION 

"The burden of presenting evidence to support a fact or position in a contested case rests 
on the proponent of the fact or position." ORS 183.450(2). Here, the Department has the 
burden of proving its allegations by a preponderance of the evidence. See, Harris v. SAIF, 292 

·Or 683, 690 (1982) (general rule regarding allocation of burden of proof is that the burden is on 
the proponent of the fact or position.); Cook v. Employment Div., 47 Or App 437 (1980) (in the 
absence oflegislation adopting a different standard, the standard in administrative hearings is 
preponderance of the evidence). Proof by a preponderance of evidence means that the fact 
finder is persuaded that the facts asserted are more likely true than false. Riley Hill General 
Contractors v. Tandy Corp., 303 Or 390 (1989). 

Here, Respondent argued that it could not have performed an asbestos abatement project 
because Mr. Ghaffari and Respondent have never been licensed asbestos abatement contractors. 
This argument is without merit. The fact that Mr. Ghaffari and Respondent have never been 
licensed to do asbestos abatement projects is the alleged violation, not a defense. The 
Department argues that Respondent performed an asbestos abatement project by removing pipes 
and pipe insulation material from the building. The Department further argues that Respondent 

13 The Department maintains a database of all licensed abatement contractors and all certified abatement 
workers. (Testimony of Mr. Wall.) 
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knew that the pipe insulation contained ACM. The Department also argues that the friable 
ACM was openly accumulated when Respondent carried the piping material, unpackaged, 
unlabeled and unsealed, from the building, along the sidewalk and into the parking lot before 
depositing the material inside of the truck. The material in the truck was not properly sealed, 
labeled, wetted or packaged, Respondent counters that the workers may have "accidentally" 
carried out the ACM, but that it was unintentional. Again, this argument is without merit. 

Asbestos abatement project 

The legislature has given the Environmental Quality Commission authority to "adopt such 
rules and standards as it considers necessary and proper in performing the functions vested by 
law in the commission." ORS 468A.020(1). In addition, ORS 468A.707 requires the 
Environmental Quality Commission to promulgate rules to "(a) Establish an asbestos abatement 
program that assures the proper and safe abatement of asbestos hazards through contractor 
licensing and worker training." Within this authority, the Environment Quality Commission 
developed rules relating to environmental quality issues, including rules relating to asbestos 
abatement and the definition of applicable statutory terms. 

The Department defines an "asbestos abatement project" as follows: 

[A )ny demolition, renovation, repair, construction or maintenance activity of 
any public or private facility that involves the repair, enclosure, encapsulation, 
removal, salvage, handling, disturbance, or disposal of any asbestos containing 
material with the potential of releasing asbestos fibers from asbestos 
containing material 14 into the air. 

OAR 340-248-0010(6). 

In this case, workers hired by Mr. Smith, Respondent's foreman on the building project, 
told the Department that they cut insulated pipes with power tools inside of the boiler room. 
This was corroborated by Ms. Dey's observations of cut pipes and pipe insulation material on 
the ground inside the boiler room, and inside of the truck. Mr. Ghaffari acknowledged that the 
building's owner told him that there was ACM in the boiler room. And, he admitted that neither 
he nor Respondent was licensed by the Department to do asbestos abatement work. This was 
confirmed by Mr. Wall, who testified that he checked the Department's computer records and 
determined that Respondent and Mr. Ghaffari were not licensed for this type of work. 
Moreover, both of the Department's witnesses testified that the public and the environment were 
exposed to harm by the potential release of asbestos. This record establishes that Respondent 
conducted an unlicensed asbestos abatement project at the building. 

Open accumulation of asbestos 

14 "Asbestos-containing material" is defined at OAR 340-248-0010(8) to include "any material, including 
particulate material, that contains more than one-percent of asbestos as determined using the method 
specified in 40 CFR Part 763 Appendix E, Subpart E, Section 1, Polarized Light Microscopy." 
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OAR 340-248-0205(1) provides that "No person may openly accumulate friable asbestos 
material or asbestos-containing waste material." Within its statutory authority, the Department 
has defined "open accumulation" of ACM as "auy accumulation, including interim storage, of 
friable asbestos-containing material or asbestos-containing waste material other thau material 
securely enclosed and stored as required by this chapter." OAR 340-248-0010(32). There is no 
statutory definition of this term. ORS 468A.700(8) defines "friable asbestos material" as "any 
asbestos-containing material that hand pressure can crumble, pulverize or reduce to powder 
when dry." ·The Department's definition of "friable asbestos material" mirrors the statutory 
definition. OAR 340-248-0070(25). 

The evidence adduced at hearing establishes that the pipe insulation material sampled by 
Ms. Dey aud Mr. Wall contained between ten and fifty percent chrysotile asbestos. Both 
witnesses testified that the ACM was friable because it had been cut, damaged and disturbed. 
The damaged condition of the ACM rendered the asbestos friable because asbestos fibers could 
easily be released into the environment. Both witnesses also testified that the ACM they 
observed in the boiler room aud in the truck was not properly labeled, packaged or sealed. Mr. 
Wall further testified that the ACM he observed was not wet. 

OAR 340-248-0280 sets out the requirements for proper disposal of friable asbestos. In 
pertinent part, the rule provides that the owner or operator of a facility must meet the following 
requirements: 

2) All asbestos-containing waste materials must be adequately wetted to .ensure 
that they remain wet until delivered to an authorized landfill, and: 

* * * 
(b) Packaged in leak-tight containers such as two plastic bags each with a 

minimum thickness of 6 mil., or fiber or metal drum. Containers must be 
labeled as follows: 
(A) The name of the asbestos waste generator and the location where the waste 
was generated; and 
(B)(i) A warning label that states: 

DANGER 
Contains Asbestos Fibers 

A void Creating Dust 

Cancer and Lung Disease Hazard 

Avoid Breathing Airborne 

Asbestos Fibers 

(3) If the asbestos-containing materials are not removed from a facility before 
demolition as described in OAR 340-248-0270(5), adequately wet the 
asbestos-containing waste material at all times after demolition aud keep it wet 
during handling and loading for transport to a disposal site. Such asbestos
containing waste materials must be transported in lined aud covered containers 
for bulk disposal. 
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( 4) The interim storage of asbestos-containing waste material must protect the 
waste from dispersal into the environment and provide physical security from 
tampering by unauthorized persons. The interim storage of asbestos-containing 
waste material is the sole responsibility of the contractor, owner or operator 
performing the asbestos abatement project. 

(Emphasis in original). 
In this case, Respondent, as the general contractor on the project, was responsible for 

complying with Oregon environmental laws. Both Mr. Wall and Ms. Dey testified that none of 
the ACM they observed was packaged, labeled or secured. Mr. Wall also testified that none of 
the ACM he observed was wet. By carrying the dry, unsecured and unlabeled ACM through the 
building to the truck, Respondent openly accumulated friable ACM. 

Assessment of Civil Penalty 

The Director of the Department is authorized to assess civil penalties for any violations of 
the Department's rules or statutes. OAR 340-012-0042. The amount of civil penalties assessed 
is determined through use of a matrix and formula contained in OAR 340-012-0045. See OAR 
340-012-0042. 

In this case, the Department determined that Respondent was liable for $1,200 in civil 
penalties based on Respondent's unlicensed abatement. The Department did not seek civil 
penalties for the open accumulation of asbestos. This penalty was determined by calculating the 
base penalty (BP) and considering other factors, such as prior significant actions (P), past history 
(H), the number of occurrences (0), the cause ofthe violation (R), Respondent's cooperation 
(C), and the economic benefit that Respondent gained by noncompliance with the Department's 
rules and statutes. The formula for determining civil penalties in this case is expressed as 
follows: "BP+ [(0.1 x BP) x (P + H + 0 + R + C)] + EP." 

The Department determined that the base penalty for Respondent's violation was $1,000. 
This was based on a determination that the violation was a minor magnitude, Class 1 violation. 
OAR 340-012-0050(1)(s) provides that "Conduct[ing of] an asbestos abatement project by a 
person not licensed as an asbestos abatement contractor," is a Class 1 violation. The Department· 
further determined that Respondent committed a minor magnitude violation because "[!Jess than 
40 lineal feet or 80 square feet or less than 17 cubic feet of asbestos-containing material" was 
disturbed. OAR 340-012-0090(1)(d)(C). The Department also determined that the P, H, C and 
0 factors would all be assigned values of 0, given Respondent's lack of prior actions and history, 
then length of time the violation existed, and Respondent's cooperativeness. The Department 
assigned a value of 2 to the R factor, based on its determination that Respondent's actions were 
negligent. The record supports this determination because Mr. Ghaffari !mew that the pipe 
insulation material contained ACM prior to starting the job. As the contractor, Respondent was 
responsible for complying with environmental laws, and for ensuring that a licensed asbestos 
abatement contractor removed the ACM from the work site. The failure to do so was negligent. 
Finally, the Department had insufficient evidence to determine that Respondent realized an 
economic benefit. 
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Based on this record, the civil penalty assessment of $1,200 is warranted. 15 

PROPOSED ORDER 

I propose that the Board issue the following order: 

Respondent is subject to a civil penalty in the amount of $1,200. 

Administrative Law Judge 
Office of Administrative Hearings 

l h, n. ~7'-J b 
ISSUANCE AND MAILING DATE: ~-_ _,,_ ""'--1A-"1_,4'111A-'1~_ ~· --t.~-'LL.,"'-'----'L'--"'--L&2::1-.-<>=~'----

APPEAL RI S 

If you are not satisfied with _this decision, you have the right to have the decision 
reviewed by the Oregon Environmental Quality Commission. To have the decision reviewed, 
you must file a "Petition for Review" within 30 days of the date this order is served on you as 
provided in Oregon Administrative Rule (OAR) 340-011-0132(1) and (2). The Petition for 
Review must be filed with: 

Environmental Quality Commission 
c/o Stephanie Hallock, Director, DEQ 
811 SW Sixth Avenue 
Portland, OR 97204 

Within 30 days of filing the Petition for Review, you must also file exceptions and a brief 
as in provided in OAR 340-011-0132(3). If the petition, exceptions and brief are filed in a 
timely manner, the Commission will set the matter for oral argument and notify you of the time 
and place of the Commission's meeting. The requirements for filing a petition, exceptions and 
briefs are set out in OAR 340-011-0132. 

Unless you timely and appropriately file a Petition for Review as set forth above, this 
Proposed Order becomes the Final Order of the Envirorunental Quality Connnission 30 days 
from the date of service on you of this Proposed Order. If you wish to appeal the Final Order, 
you have 60 days from the date the Proposed Order becomes the Final Order to file a petition for 
review with the Oregon Court of Appeals. See ORS 183.400 et. seq. 

15 The penalty was calculated as follows: 
Penalty= $1,000 + [(0.1 x $1,000) x (0 + 0 + 0 + 2 + O)] + $0 

= $1,000 + ($100 x 2) + $0 
$1,000 + $200 

= $1,200 
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CERTIFICATE OF SERVICE 

I certify that on June 10, 2004, I served the attached Proposed and Final Order by mailing 

certified and/or first class mail, in a sealed envelope, with first class postage prepaid, a copy 

thereof addressed as follows: 

RAHIM GRAFF ARI 
UNITED GEM & CARPETS INC 
1416 SE STARK 
PORTLAND OR 97214 

BY FIRST CLASS MAIL AND CERTIFIED MAIL 
BY CERTIFIED MAIL RECEIPT# 7002 2410 0001 74111537 

BRYAN SMITH 
OREGONDEQ 
OFFICE OF COMPLIANCE AND ENFORCEMENT 
811 SW6THAVE 
PORTLAND OR 97204 

BY FIRST CLASS MAIL 

DEBORAH NESBIT 
OREGONDEQ 
OFFICE OF COMPLIANCE AND ENFORCEMENT 
811SW6TH AVE 
PORTLAND OR 97204 

BY FIRST CLASS MAIL 

Ann Redding, Administrative S e ialist 
Office of Administrative Hearing 
Transportation Hearings Division 



regon 
Theodore R. Kulongoski, Govenior 

December 16, 2004 

Via Certified Mail 

Denis Palmer 
32218 Stanfield Meadows Rd. 
Stanfield, OR 97875 

_RE: AQ/AB-ER-03-128 

Dear Mt. Pa!fuer: 

Department of Environmental Quality 
811 SW Sixth Avenue 

Portland, OR 97204-1390 
~ 503-229-5696 

{'J , ~ Q. • • \io "'- · TTY 503-229-6993 
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On December 17, 2004, the Environmental Quality Cortnllission issued the attached Final Order 
in Case Number AQ/AB-ER"03-128, which found tl1at you are liable for a civil penalty of 
$9 ,600, to be paid to the State of Oregon. As noted at the bottom of the order, you h~ve 60 days 
to appeal the decision to the Oregon Court of Appeals. Regardless of whether you decide to 
appeal, the penalty is due _and payable 10 days after the date of the order, or December 27, 2004, 
pursuant to Oregon Revised Statute (ORS) 183.090. Even if you decide to appeal the order, you 

. are required to pay the penalty. ·· 

Please immediately send a check or money order in the amount of $9,600, made payable to "State 
Treasurer, State of.Oregon," to the Business Office, Department ofEnviionmental Quality, 811 
S.W. Sixth Avenue, Portland, Oregon 97204. 

Ifwe do not receive payment in full by December 27, 2004, we will file the Final Order with the 
appropriate counties, thereby placing a lien on any property you own within Oregon. We will 

' ' . 
also refer the Final Order to the Department of Revenue and/or a private collection agency for 
collection, pursuant to ORS 293.231.• Statutory interest on judgments is nine percent per annum. 

If you have any questions, please call Deborah Nesbit at DEQ's Office of Compliance and 
Enforcement in Portland, (503) 229-5340. 

Sincerely, 

. v4NI~ O' 1«L4 _ 
Mikell O'Mealy r 
Assistant to the Commission 

cc: Business Office, DEQ 
Bryan Smith, OCE, OD, DEQ . 
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regon 
Theodore R. Kulongoski, Goverrior 

December 16, 2004 

Via Certified Mail 

Denis Palmer 
32218 Stanfield Meadows Rd. 
Stanfield, OR 97875 

. RE: AQ/AB-ER-03-128 

Dear Mr. Palmer: 

Department of Environmental Quality 
811 SW Sixth Avenue 

Portland, OR 97204-1390 
503-229-5696 

TTY 503-229-6993 

On December 17, 2004, the Environmental Quality Commission issued the attached Final Order 
in Case Number AQ/AB-ER-03-128, which found that you are liable for a civil penalty of 
$9,600, to be paid to the State of Oregon. As noted at the bottom of the order, you have 60 days 
to appeal the decision to the Oregon Court of Appeals. Regardless of whether you decide to 
appeal, the penalty is due .and payable 10 days after the date of the order, or December 27, 2004, 
pursuant to Oregon Revised Statute (ORS) 183.090. Even if you decide to appeal the order, you 

. are required to pay the penalty. 

Please immediately send a check or money order in the amount of $9,600, made payable to "State 
Treasurer, State of Oregon," to the Business Office, Department of Environmental Quality, 811 
S.W. Sixth Avenue, Portland, Oregon 97204. 

Ifwe do not receive payment in full by December 27, 2004, we will file the Final Order with the 
appropriate counties, thereby placing a lien on aµy property you own within Oregon. We will 
also refer the Final Order to the Department of Revenue and/or a private collection agency for 
collection, pursuant to ORS 293.231.' Statutory interest on judgments is nine percent per annum. 

If you have any questions, please call Deborah Nesbit at DEQ's Office of Compliance and 
Enforcement in Portland, (503) 229-5340. 

Sincerely, 

vtAJI~ O' itlt~ _ 
Mikell O'Mealy r . 
Assistant to the Commission 

cc: Business Office, DEQ 
Bryan Smith, OCE, OD, DEQ 
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BEFORE THE ENVIRONMENTAL QUALITY COMMISSION 
OF THE STATE OF OREGON 

In the Matter of ) 
Palmers & Sons Construction, Inc. ) 

Final Contested Case Order 
No. AQ/AB-ER-03-128 

This matter came before the Oregon Environmental Quality Commission at its 
regular meeting on December 9, 2004. · 

On May 28, 2004, Administrative Law Judge Audrea H. Sloan issued a proposed 
order upholding the Department of Environmental Quality's assessment of a $9,600 civil 
penalty against Pahners & Sons Construction, Inc. The Company submitted a request for 
Commission Review on June 25, 2004, but it failed to provide exceptions and a brief as 
required by OAR 340-011-0575. 

On August 10, 2004, the Department filed a motion to dismiss the petition for 
review based on the Company's failure to file exceptions and a brief. The Company did 
not respond or appear before the Commission on the motion to dismiss. 

The Department's motion to dismiss the petition for review is granted and the 
proposed order of the Administrative Law Judge is upheld and adopted as the final order 
in this matter. 

Dated this µ!'day of ..[Ju> , 2004. 

/ 

~~L!Ai dkthcL 
Step;.llllie Hallock, Director 
Department of Environmental Quality 
On behalf of the · 
Environmental Quality Commission 

Notice of Appeal Rights 

RIGHT TO JUDICIAL REVIEW: You have the right to appeal this Order to the Oregon 
Court of Appeals pursuant to ORS 183.482. To appeal you must file a petition for 
judicial review with the Court of Appeals within 60 days from the day this Order was 
served on you. If this Order was personally delivered to you, the date of service is the 
day you received the Order. If this Order was mailed to you, the date of service is the 
day it was mailed, not the day you received it. If you do not file a petition for judicial 
review within the 60-day time period, you will lose your right to appeal. 

GENL1615 
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BEFORE THE OFFICE OF ADMINISTRATIVE HEARINGS 
STATE OF OREGON 

for the 
ENVIRONMENTAL QUALITY COMMISSION 

IN THE MATTER OF: ) PROPOSED AND FINAL ORDER 
) 

PALMERS & SONS CONSTRUCTION INC., ) OAH Case No. 113025 
Respondent, ) Agency Case Number AQ/ AB-ER-03-128 

) Umatilla County 

IDSTORY OF THE CASE 

On September 9, 2003, the Department ofEnviromnental Quality (Department) issued a 
Notice of Assessment of Civil Penalty (Notice) to Respondent Palmers & Sons Construction, 
Inc. The Notice alleged that Respondent violated ORS 468A.715(1),1 OAR 340-248-0110(2)2 
and 340-248-0205(1 ). 3 

On September 25, 2003, Respondent requested a hearing, which was held on March 4, 
2004, in Pendleton, Oregon. Andrea H. Sloan, from the Office of Administrative Hearings, 
presided as the Administrative Law Judge (ALJ). Denis L. Palmer appeared in person as the 
registered agent for Respondent, and testified at the hearing. Enviromnental Law Specialist 
Bryan Smith represented the Department: Witnesses for the Department were Tom Hack and 
Patty Jacobs. The record closed on April 15, 2004 following submission of closing briefs. 

ISSUES 

· (1) Whether Respondent allowed unlicensed contractors to perform an asbestos abatement 
project on a facility it operated. 

(2) Whether Respondent allowed the open accumulation of asbestos-containing material. 

1 ORS 468A.715 provides as follows: 
(i) Except as provided in subsection (2) of this section, an owner or operator of a 
facility containing asbestos shall require only licensed contractors to perform asbestos 
abatement projects. 
(2) A facility owner or operator whose own employees maintain, repair, renovate or 
demolish the facility may allow the employees to work on asbestos abatement projects 
only if tbe employees comply witb tbe training and certification requirements 
established under ORS 468A.730. 

2 OAR 340-248-0110(2) provides that "An owner or operator of a facility may not allow any persons 
otber than those employees of the facility owner or operator who are appropriately certified or a licensed 
asbestos abatement contractor to perform an asbestos abatement project in or on that facility." · 
3 OAR 340-248-0205(1) provides tbat "No person may openly accumulate friable asbestos material or 
asbestos-containing waste material." 
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(3) If so, whether the civil penalty assessment calculated by the Department is appropriate. 

EVIDENTIARY RULINGS 

Department Exhibits Al through All and Respondent's Exhibits Rl through R9 were 
admitted into the record. 

CREDIBILITY DETERMINATION 

There is a significant discrepancy between the testimony of the Department's two 
witnesses, and that of Mr. Palmer. Because these discrepancies concern material facts, I must 
resolve these differences in order to make findings of fact, which must be based on reliable 
evidence. "Irrelevant, immaterial or unduly repetitious evidence shall be excluded * * *." 
ORS 183.450(1). 

A determination of a witness' credibility can be based on a number of factors other than the 
manner of testifying, including the inherent probability of the evidence, internal inconsistencies, 
whether or not the evidence is corroborated, and whether human experience demonstrates that the 
evidence is logically incredible. Tew v. DMV, 179 Or App 443 (2002), citing Lewis and Clark 
College v. Bureau of Labor, 43 Or App 245 (1979) rev den 288 Or 667 (1980) (Richardson, J., 
concurring in part, dissenting in part). If an ALJ declines to find in accordance with evidence 
because it comes from a source that the ALJ fmds mistaken or untruthful, then an express finding 
of such fact should be made. See Dennis v. Employment Division, 302 Or 160 (1986). 

In this case, Mr. Palmers testimony was, in many instances, inconsistent, improbable and 
incredible. He changed his mind several times about what he loaded into the truck, and when it 
was loaded .. For example, he insisted that, at the time of Ms. Jacobs' inspection, the screen 
material was largely intact on top of a black tarp and underneath a framework of timber that was 
very close to the truck. I fmd it unlikely that Ms. Jacobs, a trained professional, would not see a 
timber framework that was roughly 100 by 60 feet in size, within a few yards of the truck she was 
inspecting. At other times, he testified that by the time Ms. Jacobs' arrived, he and his wife had 
loaded all but a few broken screen panels into the truck. In his summation, Mr. Palmer 

. aclmowledged that his memory may have been somewhat faulty when he argued that " [ o ]nes [sic] 
memory may not recall all the details but pictures cannot lie * * *." Despite his assertion that the 
pictures accurately reflected the scene at the time of Ms: Jacobs' inspection, the relevant pictures, 
R3-T and U, are dated, "May 5," yet Mr. Palmer insists that these photographs were actually talcen 
on May 3, the date of the inspection. At one point he testified that these photographs were talcen 
after Ms. Jacobs left the worksite, and he also testified that these photographs were talcen before 
Ms. Jacobs arrived. I am not persuaded, therefore, that Mr. Palmers photographs cure the 
discrepancies in his testimony. Indeed, the photographs highlight the many inconsistencies in 
Mr. Palmers testimony. I also consider that Mr. Palmer, as the owner and president of Palmers & 
Sons Construction, has a substantial financial stake in the outcome of this hearing. There is no 
evidence to establish, or reason to suspect that the Department or its witnesses had a similar stake. 

In the Matter of Palmers & Sons Construction Inc, Page 2 of 12 
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Based on the totality of the evidence, and my evaluation of the witnesses' testimony, I 
conclude that Mr. Palmers testimony is not reliable. When there is a discrepancy between 
Mr. Palmers testimony and that of the other witnesses, I will base my findings of fact on the 
other witnesses' testimony. 

FINDINGS OF FACT 

(1) William McClannahan is the owner of property located on Theater Lane, off of 
Highway 395, in Hermiston, Umatilla County, Oregon. The property is commonly referred to as 
the Hermiston Drive-In Theater. (Ex. A3 and testimony of Hack.) 

(2) The drive-in consisted of a large screen (approximately 60 feet high by 100 feet wide, 
including a ten foot "skirt" at the bottom of the screen), a concession building, and a projection 
building. Throughout the years, a few screen panels were replaced with panels that did not 
contain asbestos, although the majority of the screen was made up of the original panels. In 
recent years, the theater screen was not maintained and experienced weathering and deterioration. 
As a result, some of the screen's panels broke off and fell to the ground. (Testimony of Palmer, 
Hack and Jacobs.) 

(3) Denis L. Palmer, owner of Palmers & Sons Construction (Respondent), Inc, a local 
company, had previously done work for Mr. McClannahan. On or about May 1, 2003, 
Mr. McClannahan entered into a contract with Respondent for demolition and removal of the 
screen. Mr. Palmer wrote the contract that both he and Mr. McClaimahan signed. 
Mr. McClannahan contracted to pay Respondent $5,000, and agreed that "any and all usable 
materials removed become the property of Palmers and Son'.s Inc." (Ex. A4-3; testimony of 
Palmer.) · 

(4) On May 7, 2003, Patty Jacobs, an environmental engineer with the Department,4 

received a call from Frank Messina, with the Department's air quality program office in Bend. 
Mr. Messina reported receiving an anonymous complaint about an asbestos project in Hermiston. 
Mr. Messina asked Ms. Jacobs to investigate the complaint because she was much closer to 
Hermiston than he was. (Testimony of Jacobs.) 

(5) During the early afternoon of)V[ay 7, 2003, Ms. Jacobs arrived at the drive-in property 
with a digital camera. She noticed a large truck and about three or four people near the truck, 
which was located in one of the back comers of the property. She approached and contacted 
Mr. Palmer, who identified himself as the foreman on the project. Mr. Palmer explained that he 
was demolishing and removing the movie screen, which he said was about 60 feet by 100 feet in 
size. Ms. Jacobs observed a large black plastic tarp ,an the ground near the truck. She saw piles 
of broken lumber on the tarp and pry bars nearby. Ms. Jacobs did not see any configurations of 
lumber that looked like intact supports for the screen. Ms. Jacobs also saw a large amount of 
broken gray and white material, which she understood to be pieces of the theater screen, in the 

4 Ms. Jacobs joined the Department's Pendleton office on April 22, 2003. Her previous experience was as 
an engineer responsible for overseeing removal of asbestos from the Hyperion Waste Water Treatment 
Plant in Los Angeles, California. (Testimony of Jacobs.) 
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bed of the truck. The pieces of screen were of varying size,5 butMs. Jacobs did not see a stack 
of unbroken screen panels. She estimated that there was approximately 120 square feet of 
broken screen material in the bed of the truck. Mr. Palmer told Ms. Jacobs that this was the "last 
load," and that they were almost done with the project. Mr. Palmer also told Ms. Jacobs that the 
screen material had been tested by a laboratory in Vancouver, Washington, and was found to 
contain nonfriable asbestos-containing material (ACM). Because Mr. Palmer indicated that this 
was the "last load," Ms. Jacobs surmised that other "loads" had already been taken to the dump. 
(Testimony of Jacobs.) 

(6) Ms. Jacobs was concerned that the pieces of screen in the truck were actually friable 
ACM because they were irregularly btoken.6 The pieces of screen material in the truck were not 
broken along seams. Mr. Palmer gave Ms. Jacobs permission to talce a sample of the screen 
material from the back of the truck. Ms: Jacobs reached into the truck and broke off a corner 
piece of the screen material by hand. She saw fibrous particles on the piece she broke off, and 
on s.ome of the other pieces in the truck. Before she left, Ms. Jacobs took several digital 
photographs. The screen material in the truck was not bagged or labeled as ACM. Ms. Jacobs 
could see that the truck was lined with a tarp, but the ACM in the truck was exposed to the 
environment. (Ex. A2-l-5 and testimony of Jacobs.) 

(7) Ms. Jacobs did not order Mr. Palmer to stop work on the theater site because it was clear 
to her that most of the screen had already been removed before she arrived. And, Mr. Palmers 
statement that the truck contained the "last load" confirmed her belief that the job was mostly 
complete. Ms. Jacobs did not see any screen material other than what was in the truck. Ms. Jacobs 
was new to ,the job and did not lmow whether she had authority to shut down the work site. The 
material in the truck was not wet, and Ms. Jacobs did not see a source for water near the truck. 
Ms. Jacobs advised Mr. Palmer to securely wrap and label the material. She further encouraged 
Mr. Palmer to wet the material. Ms. Jacobs lmew that requiring Mr. Palmer to remove the pieces 
of screen from the truck could increase the risk of exposure to friable ACM to the people nearby 
and to the environment. (Ex. A2-5 and testimony of Jacobs.) 

(8) Ms. Jacobs returned to her office with the sample. She contacted Mr. Messina, told 
him what she had seen and sent him the sample. Mr. Messina then sent the sample to the 
Department's laboratory for analysis. The laboratory determined that the sample talcen from the 
drive-in contained 10 percent chrysotile asbestos. (Exs. Al, A2-6 and testimony of Jacobs and 
Hack.) 

(9) The ACM in the truck had the potential for public exposure to asbestos or for the 
release of asbestos into the environment. (Testimony of Jacobs.) 

(10) Tom Hack, a natural resource specialist for the Department, spoke with Ms. Jacobs 
shortly after May 12, 2003. Ms. Jacobs showed Mr. Hack the photographs she had taken at the 

5 The pieces seen by Ms. Jacobs ranged from two inches by two inches, to three feet by four feet. 
Festimony of Jacobs.) 

Ms. Jacobs does not have specific training or experience in identifying asbestos, but she suspected, 
because the pieces in the truck were irregularly broken and dusty and based on what Mr. Palmer had told 
her, that the ACM was friable. (Testimony of Jacobs.) 
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drive-in and explained what she had seen during her May 7, 2003 inspection. Mr. Hack reviewed 
the laboratory analysis report. Based on the photographs and on his training and experience, 
Mr. Hack believed that the ACM in the truck was friable because the pieces of material were 
badly broken. If the material had been intact, it would not have been friable; the demolition of the 
screen rendered the ACM friable. Mr. Hack learned that Denis Palmer was in charge of the 
demolition project, that Maurice McDaniel was the job foreman, and that Atkinson Reforestation, 
a temporary labor service, provided workers for the job. Mr. Palmer asked Mr. Atkinson to send 
workers with pry bars to the job site. Mr. Atkinson provided Mr. H.ack with the names of six 
workers from his company that had worked for Mr. Palmer and Mr. McDaniel on the drive-in 
demolition job. Mr. Hack confirmed, by checking Department databases,7 that neither 
Mr. Palmer nor Mr. McDaniel were licensed asbestos abatement contractors, and that none of the 
six workers provided by Atkinson Reforestation were certified asbestos abatement workers. 
Mr. McClannahan sent Mr. Hack a copy of the contract with Respondent for demolition of the 
drive-in screen. Atkinson Reforestation billed Respondent for the laborer's time between May 2 
and May 7, 2003. (Exs. A3, A6 and testimony of Hack.) 

(11) On June 11, 2003, Mr. Hack inspected the drive-in property. The site was cleaned 
"fairly well," but he saw approximately 60 square feet of broken screen material on the ground in 
the southeast corner of the property. The material Mr. Hack saw was comparable to the material 
Ms. Jacobs saw in the truck during her inspection on May 7, 2003. Mr. Hack concluded that the 
material on the ground looked friable. He took digital photographs and collected two samples of 
the material. The material was irregularly broken and left powdery residue inside of the sample 
bags. Mr. Hack submitted the samples to the Department's laboratory, which determined that 
the samples each contained 10 percent chrysotile asbestos. Mr. Hack believed that the ACM he 
saw on the ground had the potential to expose the public to asbestos, or to release asbestos into 
the environment. (Exs. A 7 and AS and testimony of Hack.) 

(12) Following his June 11, 2003 inspection, Mr. Hack sent Respondent a Notice of 
Noncompliance (NON) on June 1 S, 2003, advising Respondent that it was in violation of Oregon 
Environmental law by hiring unlicensed abatement contractors for an asbestos abatement project. 
Respondent was told to hire licensed abatement contractors to properly abate the remaining 
ACM no later than June 30, 2003. (Ex. AS and testiinony of Hack.) 

(13) Respondent did not have the remaining ACM properly abated because the Department 
never received notification from a licensed asbestos abatement contractor that Respondent had 
hired the contractor to abate the ACM.8 (Testimony of Hack.) 

(14) On July I and July 3, 2003, Becky Hillwig, an inspector with the Oregon 
Occupational Safety and Health Administration (OSHA), inspected the drive~in property. 

7 The Department maintains a database of all licensed abatement contractors and all certified abatement 
workers. A certified worker is required to complete 40 hours of asbestos abatement training. A licensed 
contractor must also complete 80 hours of supervisory training. (Testimony of Hack.) 
8 OAR 340-248-0260 provides, in relevant part, as follows: "written notification of any asbestos 
abatement project must be provided to the Department on a form prepared by and available from the 
Department, accompanied by the appropriate fee. The notification must be submitted by the facility owner 
or operator or by the contractor * * *." 
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Mr. Hack contacted OSHA because workers had been exposed to ACM during the screen 
demolition job. Ms. Hillwig also found broken screen material on the ground. Ms. Hillwig took 
three samples of the material, which was tested by the Oregon Department of Consumer and 
Business Services Occupational Health Laboratory on July 24, 2003. The laboratory determined 
that each of the samples contained between 10 and 20 percent chrysotile asbestos. (Ex. AlO and 
testimony of Hack.) 

(15) On August 22, 2003, Mr. Hack returned to the drive-in property and determined that 
the ACM he had seen earlier was still on the ground in the southeast corner of the drive-in 
property. (Testimony of Hack.) 

(16) On August 27, 2003, Mr. Hack sent a second NON, advising Respondent that it was 
in violation of Oregon Environmental law by continuing the open accumulation of ACM by not 
immediately hiring a licensed asbestos abatement contractor to remove the material. Respondent 
never contacted the Department following this second NON. (Ex. Al 1 and testimony of Hack.) 

(17) In most cases, cement asbestos products are nonfriable "unless mishandled, damaged, 
or in badly weathered condition." If the asbestos material is crushed, broken, dropped, throW:n, 
or stepped on, it becomes friable.· (Exs. R4 and R5.) 

CONCLUSIONS OF LAW 

(1) Respondent hired unlicensed asbestos abatement contractors to perform an asbestos 
abatement project on the drive-in property. 

(2) Respondent allowed the open accumulation of asbestos-containing materials. 

(3) The Department's civil penalty assessment is appropriate. 

OPINION 

Mr. Palmer argued that the Department's action is based on fabrication, that it misconstrued 
the facts, and violated the public trust. He further argues that the ACM was not friable because he 
and his workers did not break the screen sheets, so there was no abatement issue. The Department 
counters that the actions of Mr. Palmer and his crew rendered the asbestos friable, and that this was 
an asbestos abatement project, requiring a licensed asbestos abatement contractor. 

"The burden of presenting evidence to support a fact or position in a contested case rests 
on the proponent of the fact or position." ORS 183.450(2). Here, the Department has the 
burden of proving its allegations by a preponderance of the evidence. See Harris v. SAIF, 292 
Or 683, 690 (1982) (general rule regarding allocation of burden of proof is that the burden is on 
the proponent of the fact or position.); Cookv. Employment Div., 47 Or App 437 (1980) (in the 
absence of legislation adopting a different standard, the standard in administrative hearings is 
preponderance of the evidence). Proof by a preponderance of evidence means that the fact 
finder is persuaded that the facts asserted are more likely true than false. Riley Hill General 
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Contractors v. Tandy Corp., 303 Or 390 (1989). In this case, the Department has the burden. 
After reviewing the record, I conclude that the Department has met its burden. 

Asbestos abatement project 

The legislature has given the Environmental Quality Commission authority to "adopt such 
rules and standards as it considers necessary and proper in performing the functions vested by law 
in the commission." ORS 468A.020(1). In addition, ORS 468A.707 requires the Environmental 
Quality Commission to promulgate rules to "(a) Establish an asbestos abatement program that 
assures the proper and safe abalt<ment of asbestos hazards through contractor licensing and 
worker training." Within this authority, the Environment Quality Commission developed rules 
relating to environmental quality issues, including rules relating to asbestos abatement and the 
definition of applicable statutory terms. 

The Department defines an "asbestos abatement project" as follows: 

[A]ny demolition, renovation, repair, construction or maintenance activity of any 
public or private facility that involves the repair, enclosure, encapsulation, 
removal, salvage, handling, disturbance, or disposal of any asbestos containing 
material with the potential of releasing asbestos fibers from asbestos containing 
material9 into the air. 

OAR 340-248-0010(6). 

The record in this case establishes that Respondent was hired by Mr. McClannahan to 
demolish and remove the drive-in theater screen on Mr. McClannahan's property. At the time of 
the project, Mr. Palmer knew that the screen material contained asbestos, although he believed 
that it was nonfriable. Department testing established that the samples talcen by Ms. Jacobs and 
Mr. Hack were, in fact, ACM. Respondent was not a licensed asbestos abatement contractor, 
and none of the workers it hired through Atkinson Reforestation were licensed asbestos 
abatement workers. Generally, licensed abatement contractors and workers must conduct all 
asbestos abatement projects. The Department has carved out exceptions to this requirement at 
OAR 340-248-0250(2), IO but based on the facts adduced at hearing, the demolition of the drive
in screen does not qualify as an exception under this rule. The demolition of the screen was, 
therefore, an asbestos abatement project. 

9 "Asbestos-containing material" is defined at OAR 340-248-0010(8) to include "any material, including 
particulate material, that contains more than one-percent of asbestos as determined using the method 
specified in 40 CFR Part 763 Appendix E, Subpart E, Section 1, Polarized Light Microscopy." 
IO OAR 340-248-0250(2) exempts the following projects from the general requirements OAR 340 
division 248: asbestos abatement conducted within a single private residence; abatement conducted 
outside of a single property if the residence is not a rental property, a commercial business, or intended to 
be demolished; residential buildings with less than four dwelltng units (constructed after 1987); projects 
removing "mastics and roofmg products that are fully encapsulated with a petroleum-based binder and are 
not hard, dry, or brittle;" projects involving removal of less than three square feet or three linear feet of 
ACM; and projects to remove ACM that are sealed "from the atmosphere by a rigid casing;" 

-------------- --------- --- - --- ------ --------- ----- - -------- ------ - ------------
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For this particular violation, I do not have to decide whether the ACM samples were 
friable because friability is not required within the definition of an asbestos abatement project. 

Open accumulation of ACM 

I do, however, need to decide whether the material sampled by the Department is friable in 
order to determine whether Respondent openly accumulated ACM. There is no statutory 
definition of "open accumulation." Within its statutory authority, the Department has defined 
"open accumulation" of ACM as "any accumulation, including interim storage, of friable 
asbestos-containing material or asbestos-containing waste material other than material securely 
enclosed and stored as required by this chapter." OAR 340-248-0010(32). 

The Department alleges that the ACM found in the truck during Ms. Jacobs' inspection on 
May 3, 2003, and on the property during Mr. Rack's June 11, 2003 and August 22, 2003 
inspections was openly accumulated, in violation of environmental rules. Mr. Palmer argues that 
the ACM found by Mr. Hack was not located on Mr. McClannahan's property, but this is not 
supported by the preponderance of reliable evidence in the record. Mr. Palmer further argues 
that he did properly package the ACM in the truck, and that he and his crew did not cause the 
ACM to be friable. 

I must first determine whether the samples talcen from the truck and from Mr. McClannahan's 
property were friable ACM. Both Ms. Jacobs and Mr. Hack testified that the samples they took 
were friable. Ms. Jacobs testified that with one hand, she easily broke off the sample she took from 
a larger piece of material. Mr. Hack testified that he believed that the material in the truck was 
friable based on his review of Ms. Jacobs' photographs, and on his discussion with her. He also 
relied on his experience with ACM; Mr. Hack determined that the material he saw on the ground 
looked friable. He further testified that this material was similar in appearance to the material 
Ms. Jacobs saw in the truck. The pieces on the ground, and in the truck, were irregularly broken. 
Mr. Hack's samples left a powdery residue inside of the sample bags. 

ORS 468A.700(8) defines "friable asbestos material" as "any asbestos-containing material 
that hand pressure can crumble, pulverize or reduce to powder when dry." The Department's 
definition of "friable asbestos material" mirrors the statutory definition. OAR 340-248-0070(25). 

The samples taken by the Department meet the definition of "friable asbestos material" 
because the samples were brealrnble by hand, and they contained 10 percent chrysotile asbestos. 
Respondent argued that, according to Department guidelines (Exhibit R4), the material was not 
friable because he and his crew removed the screen material in full, unbroken sheets. He 
misconstrues the Department's guidelines, however. According to Exhibit R4, "How to Remove 
NonFriable Cement Asbestos Products," cement-based ACM can. be nonfriable, so long as it is 
handled correctly. If the ACM is "mishandled, damaged, or in badly weathered condition," if can 
be rendered friable. (Ex. R4.) Further, Respondent's argument is belied by the evidence, which 
demonstrates that the back of the truck was nearly full of badly broken pieces of screen. Moreover, 
Ms. Jacobs did not see any full, unbroken sheets during her inspection. The Department has 
established, therefore, that the samples they collected contained "friable asbestos material." And, 
because the ACM in the truck and on the ground was not "securely enclosed and stored," it was 

In the Matter of Palmers & Sons Construction Inc, Page 8 of 12 
Office of Administrative Hearings #113025 



openly accumulated in violation of environmental law. OAR 340-248-0205(1) ("No person may 
openly accumulate friable asbestos material or asbestos-containing waste material.") 

Assessment of Civil Penalty 

Finally, Mr. Palmer argues that the Department, not Respondent, should be penalized. 

The Director of the Department is authorized to assess civil penalties for any violations of 
the Department's rules or statutes. OAR 340-012-0042. The amount of civil penalties assessed 
is determined through use of a matrix and formula contained in OAR 340-012-0045. 

Jn this case, the Department determined that Respondent is liable for $9,600 in civil 
penalties based on Respondent's open accumulation of ACM. The Department did not seek a 
penalty for allowing unlicensed contractors to perform an asbestos abatement project. The 
penalty was determined by calculating the base penalty (BP) and considering other factors, such 
as prior significant actions (P), past history (H), the number of occurrences (0), the cause of the 
violation (R), Respondent's cooperation (C), and the economic benefit that Respondent gained 
by noncompliance with the Department's rules and statutes. The formula for determining civil 
penalties in this case is expressed as follows: "BP+ [(0.1 x BP) x (P + H + 0 + R+ C)] + EP." 

Because the violation had the potential for public exposure to asbestos, or to the release of 
asbestos into the environment, the Department determined that the based penalty (BP) should be 
$6,000.11 The Department's determination of this factor was correct. 

The Department also determined that the P and H factors should be assigned values of 0. 
The Department further determined that the 0 factor should be assigned a value of 2 because the 
open accumulation violation existed for more than one day. This is supported by the evidence in 
the record. The Departtnent concluded that the R factor should be assigned a value of 2 because 
Respondent was negligent in committing this violation. I agree. Respondent !mew that the screen 

. panels contained asbestos, yet he allowed the badly broken screen tiles to be piled in the back of a 
truck rather than properly and securely packaging the ACM. And, Respondent left ACM material 
at the work site, which was discovered during Mr. Rack's inspections on June 11, 2003 and August 
22, 2003. The Department further determined that the C factor should be assigned a value of2 
because Respondent was uncooperative and did not talce reasonable steps to correct or minimize 
the effects of the violation. This is evidenced by Respondent's failure to respond to the two NONs, 
and its failure to hire an asbestos abatement contractor within the time set by the Department. 
Finally, the Department had insufficient information to determine that Respondent realized an 
economic benefit, 12 so the EB factor was assigned a value of 0. 

u According to OAR 340-012-00SO(l)(q), "Storage or accumulation of friable asbestos material or 
asbestos-containing waste material from an asbestos abatement project which causes a potential for public 
exposure to asbestos or release of asbestos into the environment" is a Class 1 violation. This violation 
was determined to be major (rather than minor or moderate) because the amount of asbestos openly 
accumulated was more than 160 square feet. OAR 340-012-0090(l)(d)(A). This Class 1 major 
magnitude violation is assigned a base penalty of$6,000. OAR 340-0i2-0042(1)(a). 

· 
12 An economic benefit is "the monetary benefit that an entity gained by not complying with the law." 
ORS 468.130(2)(h) authorizes the Department to consider "any relevant rule of the commission" in 

-- -- - -- -- - ------- --- ---- - ---- ---
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Based on this record, the civil penalty assessment of $9,60013 is warranted. 

PROPOSED ORDER 

I propose that the Board issue the following order: 

Respondent is subject to a civil penalty in the amount of$9,600. 

~'?r~J~ AildfeaH:i(;an, Administrative ~w Judge 
Office of Administrative Hearings 

ISSUANCE AND MAILING DATE: 

APPEAL RIGHTS 

If you are not satisfied with this decision, you have the right to have the decision reviewed by the 
Oregon Environmental Quality Commission. To have the decision reviewed, you must file a 
"Petition for Review" within 30 days of the date this order is served on you as provided in 
Oregon Administrative Rule (OAR) 340-011-0132(1) and (2). The Petition for Review must be 
filed with: 

Environmental Quality Commission 
c/o Stephanie Hallock, Director, DEQ 
811 SW Sixth Avenue 
Portland, OR 97204. 

Within 30 days of filing the Petition for Review, you must also file exceptions and a brief as in 
provided in OAR 340-011-0132(3). If the petition, exceptions and brief are filed in a timely 
manner, the Commission will set the matter for orai argument and notify you of the time and 
place of the Commission's meeting. The requirements for filing a petition, exceptions and briefs 
are set out in OAR 340-011-0132. 

calculating the economic benefit. The Department is required to include in its penalty assessments an 
"approximated dollar sum of the economic benefit." OAR 340-012-0045(l)(c)(F). The Department "may 
use the U.S. Environmental Protection Agency's BEN computer model" to calculate the economic benefit 
cemponent of a penalty assessment. OAR 340-012-0045(1 )( c )(F)(iii). 
13 Penalty= BP+ [0.1 xBP) x ( P + H + O+ R + C)] +EB 

= $6,000 + [(0.1 x $6,000) x (0 + 0 + 2 + 2 + 2)] + $0 
= $6,000 + ($600 x 6) = $0 
= $6,000 + $3,600 + $0 
= $9,600 
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Unless you timely and appropriately file a Petition for Review as set forth above, this Proposed 
Order becomes the Final Order of the Environmental Quality Commission 30 days from the date 
of service on you of this Proposed Order .. If you wish to appeal the Final Order, you have 60 
days from the date the Proposed Order becomes the Final Order to file a petition for review with 
the Oregon Court of Appeals. See ORS 183.400 et. seq. 

- -- ---------- - --------- - ----·---- -----------------
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CERTIFICATE OF SERVICE 

I certify that on May 28, 2004, I served the attached Proposed and Final Order by mailing 
certified and/or first class mail, in a sealed envelope, with first class postage prepaid, a copy 
thereof addressed as follows: 

PALMER & SONS CONSTRUCTION INC 
32218 STANFIELD MEADOWS RD 
STANFIELD OR 97875 

BY FIRST CLASS MAIL AND CERTIFIED MAIL 
BY CERTIFIED MAIL RECEIPT# 7002 2410 0001 7411 0998 

BRYAN SMITH 
OREGONDEQ 
OFFICE OF COMPLIANCE AND ENFORCEMENT 
811 SW 6TH AVE 
PORTLAND OR 97204 

BY FIRST CLASS MAIL 

DEBORAH NESBIT 
OREGONDEQ 
OFFICE OF COMPLIANCE AND ENFORCEMENT 
811 SW 6TH AVE 
PORTLAND OR 97204 

BY FIRST CLASS MAIL 

Ann Redding, Administrative S 
Office of Administrative Hearings 
Transportation Hearings Division 
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State of Oregon 

Department of Environmental Quality Memorandum 

Date: 

To: 

From: 

Subject: 

Appeal to 
EQC 

EQC 
Authority 

Alternatives 

November 18, 2004 

Environmental Quality Commis~~o~ n J,\l~ 

Stephanie Hallock, Director A,~-

Agenda Item C, Action Item: Request for Dismissal of Contested Case No. 
AQ! AB-ER-03-128 regarding Palmers & Sons Construction Inc. 
December 9, 2004 EQC Meeting 

On June 25, 2004, Denis Palmer, representing Palmers & Sons Construction Inc. 
(Palmers ), filed a petition for Commission review of a Proposed Order 
(Attachment D) that assessed Palmers a $9,600 civil penalty for allowing the open 
accumulation of asbestos-containing materials. The order also found Palmers liable 
for failing to hire an asbestos abatement contractor licensed by the Department of 
Environmental Quality (DEQ, Department) to perform an asbestos abatement 
project. 

On July7, 2004, on behalf of the Commission, Mikell O'Mealy sent Mr. Palmer a 
letter via certified mail (Attachment B) explaining the requirements for filing 
exceptions to the Proposed Order by July 26, 2004, as required by OAR 340-011-
0132. The postal service certified that the letter was received. 

When no exceptions were filed by the July 26 deadline, the Department filed a 
request on August 10, 2004, (Attachment A) that the Commission dismiss the 

·petition for review and uphold the Proposed Order. 

A representative of the Department will be present at the December 9, 2004 
Commission meeting to answer any questions you may have about this request. 

The Commission has the authority to hear this appeal under OAR 340-011-0132. 

The Commission may: 

1. As requested by the Department, dismiss the petition for review and uphold 
the Proposed Order. 

2. Schedule the case for a future Commission meeting and request copies of the 
hearing record to review. 

------------------------------------- ·-·--·--·- ' ' ·-· ·-·-·-·-·-·-·-·--·---·- - ·-·- ' ·- -·-·-·-·-- -·-·-·-·--·-·-·-·-·-·-



Agenda Item C, Action Item: Request for Dismissal of Contested Case No. AQ! AB-ER-03-128 
regarding Palmers & Sons Construction Inc. 
December 9, 2004 EQC Meeting 
Page 2 of2 

Attachments A. Department's request for dismissal, dated August 10, 2004 
B. Letter from Mikell O'Mealy to Mr. Palmer, dated July 7, 2004 
C. Petition for Review of the Proposed Order, dated June 25, 2004 
D. Proposed and Final Order, dated May 28, 2004 

Available OAR Chapter 340, Division 11; ORS Chapter 468 
Upon Request 

Report Prepared By: 



reg on 
TI1eodore R. Kulongoski, Governor 

August 10, 2004 

Environmental Quality Conunission 
c/o Mikell O'Mealy 
Office of the Director 
Oregon Department of Environmental Quality 
811 S.W. 6'h Avenue 
Portland, Oregon 97204 

Re: Palmer's & Sons Construction, Inc. 

Attachment A 

Department of Environmental Quality 
811 SW Sixth Avenue 

Portland, OR 97204-1390 
503-229-5696 

TTY 503-229-6993 

RECEIVED 
AUG 1 O 2004 
Oregon DEO 

Office of the Director 

Notice of Violation and Assessment of Civil Penalty 
No. AQ/AB-ER-03-128 
Umatilla County 

Members of the Environmental Quality Commission: 

The Department respectfully requests that, pursuant to OAR 340-011-0575(5)(f), the 
Commission dismiss Petitioner Palmer's & Sons Construction, Inc.' s Petition for Commission 
Review received by the Department on June 25, 2004. In addition, the Department requests that 
the Commission uphold the Proposed Order in the above-referenced matter, which was issued on 
May 28, 2004. The Petition was filed timely, but Petitioner has not filed a brief with written 
exceptions as required by OAR 340-011-0575(5)(a). The Department cannot prepare an 
answering brief because Petitioner's exceptions are unknown. Enclosed for your reference is a 
copy of the Proposed Order and the Petition for Review. 

If you have any questions about this action, please contact me at (503) 229-5692. 

Sincerely, 

Bryan Smith 
Environmental Law Specialist 

Enclosures 

cc: Palmer's & Sons Construction, Inc. 
Air Quality Division, Eastern Region, DEQ 
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BEFORE THE ENVIRONMENT AL QUALITY COMMISSION 

OFTHESTATEOFOREGON 

IN THE MATTER OF: ) 
PALMER'S & SONS CONSTRUCTION, INC., ) 

) 
) 
) 

Petitioner. ) 

NO. AQ/AB-ER-03-128 

MOTION TO DISMISS 

7 On June 25, 2004, Petitioner Palmer's & Sons Construction, Inc., petitioned the 

8 Environmental Quality Commission to review the Proposed Order. Pursuant to Oregon 

9 Administrative Rules (OAR) 340-011-0575(5)(a), Petitioner had thirty days from that date to file its 

10 written exceptions and brief. Petitioner has not timely filed its written exceptions and brief. The 

11 Office of Compliance and Enforcement of the Department of Environmental Quality (DEQ) moves 

12 the Environmental Quality Commission to dismiss Petitioner's petition, pursuant to Oregon 

13 Administrative Rules 340-011-0575(5)(f). 

14 

Bryan Smith,~~w Specialist 
Office of Compliance and Enforcement, DEQ 

Page 1- MOTION TO DISMISS (NO. AQ/AB-ER-03-128) 
------------- -------------- -----------------------------------------------



Palmers & Son's Construction, Inc. 
CCB # 151885 

Dear Sirs, 

I am requesting a review in the matter concerning Palmers & Sons 
Construction as no one from my company was allowed to witnesse the 
inspection done, and all testimonies wer~ ignored. I have all the information as 
well as witnesses who will verifing that this information is correct, and also my 
personal testimrny. 

~~~~L-
oenrs Palmer RECEIVED 

JUN 2 5 2004 
Oregon DEQ 

Office of the Director 

-----------32-Zl8-Stanfield-Meadows-Rd-o51_anfield;OR-o--9_I87-3•$Af)M9-=:355-6:::rlal(c:(:541)M9=-351,.,5_--__ ---_--_---_---_---_-~ 



BEFORE THE OFFICE OF ADMINISTRATIVE HEARINGS 
STATE OF OREGON 

for the 
ENVIRONMENTAL QUALITY COMMISSION 

(EJJ= 
----~ 

IN THE MATTER OF: ) PROPOSED AND FINAL ORDER 
) 

P ALMERS & SONS CONSTRUCTION INC., ) OAH Case No. 113025 
Respondent, ) Agency Case Number AQ/AB-ER-03-128 

) Umatilla County 

HISTORY OF THE CASE 

On September 9, 2003, the Department of Environmental Quality (Department) issued a 
Notice of Assessment of Civil Penalty (Notice) to Respondent Palmers & Sons Construction, 
Inc. The Notice alleged that Respondent violated ORS 468A. 715(1), 1 OAR 340-248-0110(2)2 
and 340-248-0205(1 ). 3 . · · · · 

On September 25, 2003, Respondent requested a hearing, which was held on March 4, 
2004, in Pendleton, Oregon. Andrea H. Sloan, from the Office of Administrative Hearings, 
presided as the Administrative Law Judge (ALJ). Denis L. Palmer appeared in person as the 
registered agent for Respondent, and testified at the hearing. Environmental Law Specialist 
Bryan Smith represented the Department: Witnesses for the Department were Tom Hack and 
Patty Jacobs. The record closed on Apri.l 15, 2004 following submission of closing briefs. 

ISSUES 

· (1) Whether Respondent allowed unlicensed contractors to perform an asbestos abatement 
project on a facility it operated. 

(2) Whether Respondent allowed the open accumulation of asbestos-containing material. 

· 
1 ORS 468A. 715 provides as follows: 

. (i) Except as provided in subsection (2) of this section, an owner or operator of a 
facility containing asbestos shall require only licensed c;ontractors to perfon;n asbestos 
abatement projects. · 
(2) A facility owner or operator whose own employees maintain, repair, renovate or 
demolish the facility may allow the employees to work on asbestos abatement projects 
only if the employees comply with the training and certification requirements 
established under ORS 468A.730. 

2 OAR 340-248-0 I I 0(2) provides that. "An owner or operator of a facility may not allow any persons 
other than those employees of the facility owner or operator who are appropriately certified or a licensed 
asbestos abatement contractor to perform an asbestos abatement project in or on that facility." · · 
3 OAR 340-248-0205(1) provides that "No person may openly accmnulate friable asbestos material or 
asbestos-containing waste material." 
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(3) If so, whether the civil penalty assessment calculated by the Department is appropriate. 

EVIDENTIARY RULINGS 

Department Exhibits Al through All and Respondent's Exhibits RI through R9 were 
admitted into the record. 

CREDIBILITY DETERMINATION 

There is a significant discrepancy between the testimony of the Department's two 
witnesses, and that of Mr, Palmer .. Because these discrepancies concern material facts, I must 
resolve the.se differences in order to make findings of fact, which must be based on reliable: . · 
evidence. "Irrelevant, irnmaterial or unduly repetitious evidence shall be excluded * * *." 
ORS 183.450(1). 

A determination of a witness' credibility can be based on a number of factors other than the 
manner of testifying, including the inherent probability of the evidence, internal inconsistencies, 
whether or not the evidence is corroborated, and whether human experience demonstrates that the 
evidence is logically incredible. Tew v. DMV, I 79 Or App 443 (2002), citing Lewis and Clark 
College v. Bureau of Labor, 43 Or App 245 (1979) rev den 288 Or 667 (1980) (Richardson, J., 
concurring in part, dissenting in part). If an ALJ declines to find in accordance with evidence 
because it comes from a source that the ALJ finds mistaken or untruthful, then an express finding 
of such fact should be made. See Dennis v. Employ'ment Division;302 Or 160 (1986). 

. . In this case., Mr. Palmers testimony was, in many instances, inconsistent, improbable and 
incredible. He changed his mind several times about what he loaded into the truck, and when it 
was loaded .. For example, he insisted that, at the time of Ms. Jacobs' inspection, the screen 
material was largely intact on top of a black tarp and underneath a framework of timber that was 
very close to the truck. I find it unlikely that Ms. Jacobs, a trained professional, would not see a 
timber friune~ork.that was roughly 100 by 60 feet in size, within a few yards of the truck she was 
inspecting. At other times, he testified that by the time Ms. Jacobs' arrived, he and his wife had 
loaded all but a few broken screen panels into the truck. In his sun:imation, Mr. Palmer 

· . ac;lcno~l~dgedthat his mem()ryniay ha,ve been somewhat faulty when he argued that "[o]nes [sic] 
·memory may not recall all the details .but pictures cannot lie * * *." Despite his assertion that .the 
pictures accurately reflected the scene at the time of Ms: Jacobs' inspection, the relevant pictures, 

. R3-T and U, are dated, "May 5,'' yet Mr. Palmer insists that these photographs were actually taken 
on May 3, the date of the inspection .. At one point he testified that these photographs were taken 
after Ms. Jacobs left the worksite; and he also testified that these photographs were talcen before 
Ms. Jacobs arrived. I am not persuaded, therefore, that Mr. Palmers photographs cure the 
discrepancies in his testimony. Indeed, the photographs highlight the many inconsistencies in 
Mr. Palmers testimony. I also consider that Mr. Palmer, as the owner and president of Palmers & 
Sons Construction, has a substantial financial stake in the outcome of this hearing. There is no 
evidence to establish, or reason to suspect that the Department or its witnesses had a similar stake. 
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Based on the totality of the evidence, and my evaluation of the witnesses' testimony, I 
conclude that Mr. Palmers testimony is not reliable. When there is a discrepancy between 
Mr. Palmers testimony and that of the other witnesses,_ I will base my findings of fact on the 
other witnesses' testimony. 

FINDINGS OF FACT 

(!) William McClannahan is the owner of property located on Theater Lane, off of 
Highway 395, in Hermiston, Umatilla County, Oregon. The property is commonly referred to as 
the Hermiston Drive-In Theater. (Ex. A3 and testimony of Hack.) 

(2) The drive-in consisted of a large screen (approximately 60 feet high by lOOfeet wide, 
including a ten foot'.'skirt'' at the botfom of the screen); a concession building, and a projection 
building.· Throughout the years, a few screen: 'panels were replaced with panelS that did riot•·· 
contain asbestos, although the majority of the screen was made up of the original pariels. In. 
recent years, the theater screen was not maintained and experienced weathering and deterioration. 
As a result, some of the screen's panels broke off and fell to the ground. (Testimony of Palmer, 
Hack and Jacobs.) 

(3) Denis L. Palmer, owner of Paliners & Sons Construction (Respondent), Inc, a local 
company, had previously done work for Mr. McClannahan. On or about May 1, 2003; 
Mr. McClannahan entered into a contract With Respondent for demolition and removal of the 
screen. Mr. Paliner wrote the contract that both he and Mr. McClannahan signed. 
Mr.McClannahan contracted to pay Respondent $5,000, and agreed that "ariy and all usable · 
materials removed become the property of Palmers and Son';s Inc." (Ex. A4c3; testimony of 
Palmer.) · · 

(4) On May 7, 2003, Patty Jacobs, an environmental engineer with the Departrnent,4 

received a call from Frank Messina, with the Department's air quality program office in Bend. 
Mr. Messina reported receiving an anonymous complaint about an asbestos project in Hermiston. 
Mr. Messina asked Ms. Jacobs to investigate the complaint because she was much closer to 
Hermiston than he was. (Testimony of Jacobs.) 

(5) During the early afternoon ofMay 7; 2003, Ms. Jacobs arrived at the drivecin property 
. with a digital camera. She noticed a large truck and about three or four people near the truck,· 
which was located in one of the back comers of the property. She approached arid contacted 
Mr. Palmer, who identified himself as the foreman on the project. Mr. Palmer explained that he 

· was demolishing and removing the movie screen, which he said was about 60 feet by 100 feet in 
size. Ms. Jacobs observed a large black plastic tarp _on the ground near the truck. She saw piles 
of broken lumber on the tarp and pry bars nearby. Ms. Jacobs did not see any configurations of 
lumber that looked like intact supports for the screen. Ms. Jacobs also saw a large amount of 
broken gray and white material, which she understood to be pieces of the theater screen, in the 

4 Ms. Jacobs joined the Department's Pendleton office.on April 22, 2003. Her previous experience was as 
an engineer responsible for overseeing removal of asbestos from the Hyperion Waste Water Treatment 
Plant in Los Angeles, California. (Testimony of Jacobs.) 
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bed of the truck. The pieces of screen were of varying size,5 butMs. Jacobs did not see a stack 
of unbroken screen panels. She estimated that there was approximately 120 square feet of 
broken screen material in the bed of the truck. .Mr. Palmer told Ms. Jacobs that this was the "last 
load," and that they were almost done with the project. Mr. Palmer also told Ms. Jacobs that the 
screen material had been tested by a laboratory in Vancouver, Washington, and was found to 
contain nonfriable asbestos-containing material (ACM). Because Mr. Palnier indicated that this 
was the "last load," Ms. Jacobs surmised that other "loads" had already been taken to the dump. 
(Testimony of Jacobs.) 

'. 

(6) Ms. Jacobs was concerned that the pieces of screen in the truck were actually friable 
ACM because they were irregularly broken. 6 The pieces of screen material in the truck were not 
broken along seams .. Mr. Palmer gave Ms. Jacobs pemiission to talce a sample of the screen 
material from the back of the truck.i Ms>J acobs reached into the truck and broke off a comet · 
piece of the screen material by hand. She saw fibrous particles on the piece she broke off, and 
on some of the other pieces in the truck. Before she left, Ms. Jacobs took several digital 
photographs. The screen material in the truck was not bagged or labeled as ACM. Ms. Jacobs 
could see that the truck was lined with a tarp, but the ACM in the truck was exposed to the 
enviromnent. (Ex. A2-l-5 and testimony of Jacobs.) · · 

(7) Ms. Jacobs did not order Mr. Palmer to stop work on the theater site because it was clear 
to her that most of the screen had already been removed before she arrived. And, .Mr. Palmers 
statement that the truck contained the "last load" confirmed her belief that the job was mostly 
complete. Ms. Jacobs did not see any screen material other than what was in the truck. Ms. Jacobs 
was new to ,the job and did not lmow whether' she had authority tci shut down the work site. The 
material in the truck was not wet, and Ms. Jacobs did not see a source for water near the truck. 
Ms. Jacobs advised Mr. Palnier to securely wrap and label the material. She further encouraged 
Mr. Palnier to wet the material. Ms. Jacobs !mew that requiring Mr. Palmer to remove the pieces 
of screen from the truck could increase the risk of exposure to friable ACM to the people nearby 
and to the enviromnent. (Ex. A2-5 and testimony of Jacobs.) 

(8) Ms. Jacobs returned to her office with the sample. She contacted Mr. Messina, told 
him what she had seen and sent him the sample .. Mr. Messina then sent the sample to the ·· 
Department's laboratory for analysis. The laboratory determined that the sample talcen from the 

. ddvecin contained 10 percent chrysotile asbestos. (Bxs.: Al, A2-6 and testimony of Jacobs and 
Hack.}.· ·•··· · 

(9) The ACM in the truck had the potential for public exposure to asbestos or for the 
release of asbestos into the enviromnent. (Testimony of Jacobs.) 

(10) Tom Hack, a natural resource specialist for the Department, spoke with Ms. Jacobs 
shortly after May 12, 2003. Ms. Jacobs showed Mr. Hack the photographs she had taken at the 

5 The pieces seen by Ms. Jacobs ranged from two inches by two inches, to three feet by four feet.. 
Festimony of Jacobs.) · 

Ms. Jacobs do~s not have specific training or experience in identifying asbestos, but she suspected, 
because the pieces in the truck were irregularly broken and dusty and based on what Mr. Palmer had told 
her, that the ACM was friable. (Testimony of Jacobs,) 
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drive-in and explained what she had seen during her May 7, 2003 inspection. Mr. Hack reviewed 
the· laboratory analysis report. Based on the photographs and on his training and experience, 
Mr. Hack believed that the ACM in the truck was friable because the pieces of material were 
badly broken. If the material .had been intact, it would not have been friable; the demolition of the 
screen rendered the ACM friable. Mr. Hack learned that Denis Palmer was in charge of the 
demolition project, that Maurice McDaniel was the job foreman, and that Atkinson Reforestation, 
a temporary labor service, providedworkers for the job. Mr. Palmer asked Mr. Atkinson to send 
workers with pry bars to the job site. Mr. Atkinson provided Mr. H.ack with the names of six 
workers from his company that had worked for Mr. Palmer and Mr. McDaniel on the drive-in 
demolition job. Mr. Hack confirmed, by checking Department databases,7 that neither 
Mr. Palmer nor Mr. McDaniel were licensed asbestos abatement contractors, and that none of the 
six.workers .provided by Atkinson Reforestation were certified asbestos abatement workers. 
Mr.: )0-1.sClanmihan sent Mr. Hack a copy of the contra.ct with Respondent for demolition of the 
dri;v:e-,inscryen.,,Atl<lnson Reforestation billed Respondent for the laborer's time between May 2 
ancl May 7, 2003. (Bxs. A3, A6 and testimony of Hack.) 

(11) On June 11, 2003, Mr. Hack inspected the drive-in property. The site was cleaned 
"fairly well," but he saw approximately 60 square feet of broken screen material on the ground in 
the southeast comer of the property. The material Mr. Hack saw was comparable to the material 
Ms. Jacobs saw in the truck during her inspection on May 7, 2003. Mr. Hack concluded that the 
material on the ground looked friable. He took digital photographs and collected two samples of 
the material. The material was irregularly broken and left powdery residue inside of the sample 
bags. Mr. Hack submitted the samples to the Department's laboratory, which determined that 
the samples ·each contained 10 percent chrysotile asbestos. Mr. Hack believed that the ACM he 
saw on the ground had the potential to expose the public fo asbestos, or to release asbestos into 
the enV:ironment. (Exs. A7 and AS and testimony of Hack.) 

(12) Following his June 11, 2003 inspection, Mr. Hack sent Respondent a Notice of 
Noncompliance (NON) on June l S, 2003, advising Respondent that it was in violation of Oregon 
Environmental law by hiring unlicensed abatement contractors for an asbestos abatement project. 
Respondent was told to hire licensed a,batement contractors to properly abate the remaining 
ACM no later than June 30, 2003. (Ex, AS and testi:inony of Hack.) 

. . 
. , , ·.· .•. .(13). • Resp011dent did.not have the. remaining.ACM properly· abated because the Department 

never received notification from a licensed asbestos abatement contractor that Respondent had 
hired the contracfor to abate the ACM. 8 (Testimony of Hack.) 

(14) On July 1 and July 3, 2003, Becky Hillwig, an inspector with the Oregon 
Occupational Safety and Health Administration (OSHA), inspected the drive~in property. 

7 The Department maintains a database of all licensed abatement contractors and all certified abatement 
workers. A certified worker is required to complete 40 hours of asbestos abatement training. A licensed 
contractor must also complete 80 hours of supervisory training. (Testimony of Hack.) . . 
8 OAR 340-248-0260 provides, in relevant part, as follows: "written notification of any asbestos 
abatement project must be provided to the Department on a form prepared by and available from the 
Department, accompanied by the appropriate fee. The notification must be submitted by the facility owner 
or operator or by the contractor * * *." 
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Mr. Hack contacted OSHA because workers had been exposed to ACM during the screen 
demolition job. Ms. Hillwig also found broken screen material on the ground. Ms. Hillwig took 
three samples of the material, whicl:t was tested by the Oregon Department of Consumer and 
Business Services Occupational Health Laboratory on July 24; 2003. The laboratory determined 
that each of the samples contained between 10 and 20 percent chrysotile asbestos. (Ex. AlO and 

. testimony of Hack.) 

(15) On August 22, 2003, Mr. Hack returned to the drive-in property and determined that 
the ACM he had seen earlier was still on the ground in the southeast corner of the drive~in 
property. (Testimony of Hack.) 

.(16) OnAugust27, 2003, Mr. Hack sent a second NON; advising Respondent thatitwas 
in violation of Oregon Environmental law by continuing the open accumulation of ACM by not 
immediately hiring a licensed asbestos abatement contractor to remove the material. Respondent 
never contacted the Department following this second NON. (Ex. All and testimony of Hack.) 

(17) In most cases, cement asbestos products are nonfriable "uuless mishandled, damaged, 
or in badly weathered condition." If the asbestos material is crushed, broken, dropped, throWn, 
or stepped on, it becomes friable. · (Exs. R 4 and R5.) · 

CONCLUSIONS OF LAW 

(1) Respondent hired uulicensed asbestos abatement contractors to perform an asbestos 
abatement project on the drive-in property. 

(2) Respondent allowed the open accumulation of asbestos-containing materials. . . 

(3) The Department's civil penalty assessment is appropriate. 

OPINION 

Mr. Palmer.argued that the Department's action is based on fabrication, that it misconstrued 
the facts, and violated the public. trust. He further .argues that the ACM was not friable because he 

· and.his workers did not break the screen sheets, so there :was no abatementissue. The Department 
counters that the actions of Mr. Palmer and his crew rendered the asbestos friable, and that this was 
an asbestos abatement project, requiring a licensed asbestos abatement contractor. 

"The burden of presenting evidence to support a fact or position in a contested case rests 
on.the proponent of the fact or position." ORS 183.450(2). Here, the Department has the 
burden of proving its allegations by a preponderance of the evidence. See Harris v. SAIF, 292 
Or 683, 690 (1982) (general rule regarding allocation of burden of proof is that the burden is on 
the proponent of the fact or position.); Cookv. EmploymentDiv., 47 Or App 437 (1980) (in the 

. absence oflegislation adopting a different standard, the standard in administrative hearings is 
preponderance of the evidence). Proof by a preponderance of evidence means that the fact 
finder is persuaded that the facts asserted are mote likely true than false. Riley Hill General 
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Contractors v. Tandy Corp., 303 Or 390 (1989). In this case, the Department has the burden. 
After reviewing the record, I conclude that the Department has met its burden. 

Asbestos abatement project 

The legislature has given the Environmental Quality Commission authority to "adopt such 
rules and standards as it considers necessary and proper in performing the functions vested by law 
in the commission." ORS 468A:020(1). In addition, ORS 468A.707 requires the Environmental 
Quality Commission to promulgate rules to "(a) Establish an asbestos abatement program that 
assures the proper and safe abatement of asbestos hazards through contractor licensing and 
worker training." Within this authority, the Environment Quality Commission developed rules 

. relating to environmental quality issues, including rules relating to asbestos abatement and the 
·.definition of applicable statutory terms. · · 

The Department defines an "asbestos abatement project" as follows: 

[A]ny demolition, renovation, repair, construction or maintenance activity of any 
public or private facility that involves the repair, enclosure, encapsulation, 
removal, salvage, handling, disturbance, or disposal of any asbestos containing 
material with the potential of releasing asbestos fibers from asbestos containing 
material9 into the air. 

OAR 340-248-0010(6). 

The record in this case establishes that Respondent was hired by Mr. McClannahan to 
demolish and remove the drive-in theater screen on Mr. McClannahan's property .. At the time of 
the project, Mr. Palmer knew that the screen material contained asbestos, although he believed 
that it was nonfriable. Department testing established that the samples talcen by Ms. Jacobs and. 
Mr. Hack were, in fact, ACM. Respondent was not a licensed asbestos abatement contractor, 
and none of the workers it hired through Atkinson Reforestation were licensed asbestos 
abatement workers. Generally; licensed abatement contractors and workers must conduct all . . 

. asbestos abatement projects. The Department has car\red out exceptions to this requirement at 
·.OAR 340,248,0250(2), 10but based on the facts adduced at hearing; the demolition of the drive-

· .. ·in screen does not qualify as anexceptionunderthisruk The demolition·ofthe screen was, 
therefore; an asbestos abatement project. · 

9 "Asbestos-containing material" is defined at OAR 340-248-0010(8) to include "any material, including 
particulate material, that contains more than one-percent of asbestos as determined using the method 
specified in 40 CFR Part 763 Appendix E, Subpart E, Section 1, Polarized Light Microscopy." 
10 OAR 340-248-0250(2) exempts the following projects from the general requirements OAR 340 
division 248: asbestos abatement conducted within a single private residence; abatement conducted 
outside of a single property if the residence is not a rental property, a commercial business, or intended to 
be demolished; residential bnildmgs with less than four dwelling units (constructed after 1987); projects 
removing "mastics and roofing products that are fully encapsulated with a petroleum-based binder and are 
not hard, dry, or brittle;" projects involving removal of Jess than three square feet or three linear feet of 
ACM; and projects to remove ACM that are sealed "from the atmosphere by a rigid casing;" 
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For this particular violation, I do not have to decide whether the ACM samples were 
friable because friability is not required within the definition of an asbestos abatement project. 

Open accumulation of ACM 

I do, however, need to decide whether the material sampled by the Department is friable in 
order to determine whether Respondent openly accumulated ACM. There is no statiltory 
definition of "open accumulation." Within its statutory authority, the Department has defined 
"open accumulation" of ACM as "any accumulation, including interim storage, of friable 
asbestos-containing material or asbestos-containing waste material other than material securely 
enclosed and stored as required by this chapter." OAR 340·248~0010(32). 

The Department allege~ that the ACM fo~d in the truck duri~g M~. Jacobs' inspection on 
May 3,2003, and on the property during Mr. Hack's June 11, 2003 .and August 22, 2003 
inspections was openly accumulated, in violation of environmental rules. Mr. Palmer arglies that 

· the ACM found by Mr. Hack was not located on Mr. McClannahan's property, but this is not 
supported by the preponderance of reliable evidence in the record, Mr. Palmer further argues 
that he did properly package the ACM in the truck, and that he and his crew did not cause the 
ACM to be friable. 

I must first determine whether the samples taken from the truck and from Mr. McClannahan's . 
property were friable ACM. Both Ms. Jacobs and Mr. Hack testified that the samples they took 
were friable. Ms. Jacobs testified that with one hand, she easily broke off the sample she took from 
a larger piece of material. Mr. Hack testified that he believed that the material in the truck was 
friable based on his review of Ms. Jacobs' photographs, and on his discussion with her. He also 
relied on his experience with ACM. Mr. Hack determined that the material he saw on the ground 
looked friable. He further testified that this material .was similar in. appearance to the material 
Ms. Jacobs saw in the truck. The pieces on the ground, and in the truck, were irregularly broken. 
Mr. Rack's samples left a powdery residue inside of the sample bags. 

ORS 468A.700(8) defines "friable asbestos material" as "any asbestos-containing material 
that hand pressure can crumble, pulverize or reciuce. to powder when dry." The Department's . 
defiriition of !'friable asbestos material" mirrors the statutory definition. OAR 340-248-0070(25) . 

• · '·" -, , I' • > -, ~, • ·-', , - , '• • , -,, ' • , ,' - , , 

. • ·.·. Th~ skples t~cen by the ])~paiiriient meet the definition of "fri~ble asbestos mat~rial" · 
because the samples were breakable by hand, and they contained 10 percent chrysotile asbestos. 
Respondent argued that, according to Department guidelines (Exhibit R4), the material was not 
friable because he and his crew removed the screen material in full, unbroken sheets. He 
misconstrues the Department's guidelines, however. According to Exhibit R4, "How to Remove 
NonFriable Cement Asbestos Products," cement-based ACM can, be nonfriable, so long as it is 
handled correctly. If the ACM is "mi.shandled, damaged, or in badly weathered condition," if can 
be rendered friable. (Ex. R4.) Further, Respondent's argument is belied by the evidence, which 
demonstrates that the back of the truck was nearly full of badly broken pieces of screen. Moreover, . . . 

Ms. Jacobs did not see any full, unbroken sheets during her inspection. The Department has 
established, therefore, that the samples they collected contained "friable asbestos material." And, 
because the ACM in the truck and on the ground was not "securely enclosed and stored," it was 
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openly accumulated in violation of environmental law. OAR 340-248-0205(1) ("No person may 
openly accumulate friable asbestos material or asbestos-containing waste material.") 

·Assessment of Civil Penalty 

Finally, Mr. Palmer argues that the Department, not Respondent, should be penalized. 

The Director of the Department is authorized to assess civil penalties for any violations of 
the Department's rules or statutes. OAR 340-012-0042. The amount of civil penalties assessed 
is determined through use of a matrix and formula contained in OAR 340•012-0045. 

In this case, the Depilltment determined that Respondent is liable for $9,600 in civil 
··· · pena1ties based on Respondent's open accumulation of ACM.· The Department did not seek a 

penaltyfor allciwing unlicensed contractors to perform an asbestos abatement project. The 
penalty was :determined by calculating the base penalty (BP) and considering other factors, such 
as prior significant actions (P), past history (H), the number of occurrences (0), the cause of the 
violation (R); Respondent's cooperation (C), and the economic benefit that Respondent gained 
by noncompliance with the Department's rules and statutes. The formula for determining civil 
penalties in this case is expressed as follows: "BP+ [(0.1 x BP) x (P + H + 0 + R+ C)] + EP." 

Because the violation had the potential for public exposure to asbestos, or to the release of 
asbestos into the environment, the Department determined that the based penalty (BP) should be 
$6,000.11 The Department's determination. of this factor was correct. · 

The Department also determined that the P and H factors should be assigned values of 0. 
The Department further determined that the 0 factor should be assigned a value of2 because the 
open accumulation violation existed for more than one day. This is supported by the evidence in 
the record. The Department concluded that the R factor should be assigned a value of 2 because 
Respondent was negligent in committing this violation. I agree. Respondent !mew that the screen 

. panels contained asbestos, yet he.allowed the badly broken screen tiles to be piled in the back of a 
truck rather than properly and securely packaging the ACM. And, Respondent left ACM material 
at the work site, which was discovered during Mr. Rack's inspections on June 11, 2003 and August 

. 22; 2003. The Department further determined that the C factor should be assigned a value of 2 
because Respondent was uncooperative and did not talce reasonable steps to correct or minimize 
the effects of the violation. This iS evidenced by Respondent's failure to respond to the two NONs, 
and its failure to hire an asbestos abatement contractor within the time set by the Department. · 
Finally, the Department had insufficient information to determine that Respondent realized an 
economic benefit, 12 so the EB factor was assigned a value of 0 . 

. 
11According to OAR 340-012-0050(l)(q), "Storage or accumulation of friable asbestos material or 
asbestos-containing waste material from an asbestos abatement project which· causes a potential for public 
exposure to asbestos or release of asbestos into the environment" is a Class 1 violation. This violation 
was determined to be major (rather than minor or moderate) because the amount of asbestos openly 
accumulated was more than 160 square feet: OAR 340-012-0090(l)(d)(A). This Class 1 major 
magnitude violation is assigned a base penalty of $6,000. OAR 340-0i2-0042(l)(a). 

· 
12 An economic benefit is "the monetary benefit that an entity gained by not complying with the law." 

·ORS 468.130(2)(h) authorizes the Department to consider "any relevant rule of the commission" in 
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Based on this record, the civil penalty assessment of $9,60013 is warranted. 

PROPOSED ORDER 

I propose that the Board issue the following order: 

Respondent is subject to a civil penalty in the amount of $9,600. 

~3-~J~ Allika:Ri;an, Administrative ~w Judge . 
Office of Administrative Hearings 

ISSUANCE AND MAILING DATE: 

APPEAL RIGHTS 

If you are not satisfied with this decision, you have the right to have the decision reviewed by the 
Oregon Environmental Quality Commission. Tb have the decision reviewed, you must .file a 
"Petition for Review" within 30 days of the date this order is served on you as provided in 
Oregon Administrative Rule (OAR) 340-011-0132(1) and (2). The Petition for Review must pe 
filed with: · 

Environmental Quality Commission 
c/o Stephanie Hallock, Director, DEQ 
811 SW Sixth Avenue 
P~rtl~d, OR 97204. 

Within 30 days of filing the Petition for Review, you must also file exceptions and a brief as in 
provided in OAR 340-011-0132(3). If the petition, exceptions and brief are filed in a timely 
manner, the Commission will set the matter for orai argument and notify you of the time and 
place of the Commission's meeting. The requirements for filing a petition; exceptions and briefs 
are set out in OAR 340-011-0132. 

calculating the economic benefit. The Department is required to include in its penalty assessments an 
"approximated dollar sum of the economic benefit." OAR 340-012-0045(l)(c)(F). The Departmeht "may 
use the U.S. Enviromnental Protection Agency's BEN computer model" to calculate the economic benefit 
cemponent of a penalty assessment. OAR 340-012-0045(1 )( c )(F)(iii). 
13 Penalty=BP + [0.1 xBP)x ( P + H + O+ R + C)] +EB 

= $6,000 + [(0.1 x $6,0QO) x (0 + 0 + 2 + 2 + 2)] + $0 
= $6,000 + ($600 x 6) = $0 
= $6,000 + $3,600 + $0 
= $9,600 
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Unless you timely and appropriately file a Petition for Review as set forth above, this Proposed 
Order becomes 1he Final Order of1he Environmental Quality Commission 30 days from the date 
of service on you of this Proposed Order.. If you wish to appeal 1he Final Order, you have. 60 
days from 1he date the Proposed Order becomes 1he Final Order to file a petition for review with 
1he Oregon Court of Appeals. See ORS 183 AOO et. seq. 

( 
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CERTIFICATE OF SERVICE 

I certify that on May 28, 2004, I served the attached Proposed and Final Order by mailing 
certified and/or first class mail, in a sealed envelope, with first class postage prepaid, a copy 
thereof addressed as follows: 

PALMER & SONS CONSTRUCTION INC 
32218 STANFIELD MEADOWS RD 
STANFIELD OR 97875 

BY FIRST CLASS MAIL AND CERTIFIED MAIL 
BY CERTIFIED MAIL RECEIPT# 7002 2410 0001 7411 0998 

BRYAN SMITH 
OREGONDEQ 
OFFICE OF COMPLIANCE AND ENFORCEMENT 
811 SW6THAVE 
PORTLAND OR 97204 

BY FIRST CLASS MAIL 

DEBORAH NESBIT 
OREGONDEQ 
OFFICE OF COMPLIANCE AND ENFORCEMENT 
811 SW6THAVE 
PORTLAND OR 97204 

BY FIRST CLASS MAIL 

Ann Redding, Administrative S ec· list 
Office of Administrative Hearings 
Transportation Hearings Division 
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reg on 
Theodore R. Kulongoski, Governor 

July7, 2004 

Via Certified Mail 

Denis Palmer 
32218 Stanfield Meadows Rd. 
Stanfield, OR 97875 

RE: AQ/AB-ER-03-128 

Dear Mr. Palmer: 

Attachment B 

Department of Environmental Quality 
811 SW Sixth Avenue 

Portland, OR 97204-1390 
503-229-5696 

TTY 503-229-6993 

On June 25, 2004, the Environmental Quality Commission received your timely request for 
Commission review of the Proposed Order for the above referenced case. 

The Proposed Order outlined appeal procedures, including filing of exceptions and briefs. The 
hearing decision and Oregon Administrative Rules (OAR 340-011-0132) state that you must file 
exceptions and brief within thirty days from the filing of your request for Commission review, or 
July 26, 2004. Your exceptions should specify the findings and conclusions that you object to in 
the Proposed Order and include alternative proposed findings. Once your exceptions have been 
received, a representative of the Department of Environmental Quality may file an answer brief 

. within thirty days. I have enclosed a copy of the applicable administrative rules for your 
information. 

To file exceptions and briefs, please mail these documents to Mikell O'Mealy, on behalf of the 
Environmental Quality Commission, at 811 SW 6th Avenue, Portland, Oregon, 97204, with 
copies to Bryan Smith, Oregon Department of Environmental Quality, 811 SW 6'h Ave., 
Portland, Oregon 97204. 

After both parties file exceptions and briefs, this item will be set for Commission consideration 
at a regularly scheduled Commission meeting, and I will notify you of the date and location. If 
you have any questions about this process, or need additional time to file exceptions and briefs, 
please call me at 503-229-5301 or 800-452-4011 ext. 5301 within the state of Oregon. 

Sincerely, 

uvwtm1NL I 

Mikell O'~~~y r 
Assistant to the Commission 

cc: Bryan Smith, Oregon Department of Environmental Quality 
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Oregon Administrative Rules 340-011-0132 

Alternative Procedure for Entry of a Final Order in Contested Cases Resulting from Appeal of 
Civil Penalty Assessments 

( 1) Commencement of Review by the Commission: 
(a) Copies of the hearing officer's Order will be served on each of the participants in accordance 

with OAR 340-011-0097. The hearing officer's Order will be the final order of the 
Commission unless within 30 days from the date of service, a participant or a member of the 
Commission files with the Commission and serves upon each participant a Petition for 
Commission Review. A proof of service should also be filed, but failure to file a proof of 
service will not be a ground for dismissal of the Petition. 

(b) The timely filing of a Petition is a jurisdictional requirement and cannot be waived. 
(c) The timely filing of a Petition will automatically stay the effect of the hearing officer's Order. 
(d) ln any case where more than one participant timely serves and files a Petition, the first to file 

will be the Petitioner and the latter the Respondent. 
(2) Contents of the Petition for Commission Review. A Petition must be in writing and need only 

state the participant's or a Commissioner's intent that the Commission review the hearing 
officer's Order. 

(3) Procedures on Review: 
(a) Petitioner's Exceptions and Brief: Within 30 days from the filing of the Petition, the Petitioner 

must file with the Commission and serve upon each partieipant written e~ceptions, brief and 
proof of service. The exceptions must specify those findings and conclusions objected to, and 
also include proposed alternative findings of fact, conclusions of law, and order with specific 
references to the parts of the record upon which the Petitioner relies. Matters not raised before 
the hearing officer will not be considered except when necessary to prevent manifest injustice. 

(b) Respondent's Brief: Each participant will have 30 days from the date of filing of the 
Petitioner's exceptions and brief, in which to file with the Commission and serve upon each 
participant an answering brief and proof of service. If multiple Petitions have been filed, the 
Respondent must also file exceptions as required in (3)(a) at this time. 

( c) Reply Brief: Each participant will have 20 days from the date of filing of a Respondent's 
brief, in which to file with the Commission and serve upon each participant a reply brief and 
proof of service. 

( d) Briefing on Commission Invoked Review: W)len one or more members of the Commission 
wish to review a hearing officer's Order, and no participant has timely filed a Petition, the 
Chairman will promptly notify the participants of the issue that the Commission desires the 
participants to brief. The Chairman will also establish the schedule for filing of briefs. The 
participants must limit their briefs to those issues. When the Commission wishes to review a 
hearing officer's Order and a participant also requested review, briefing will follow the 
schedule set forth in subsections (a), (b), and (c) of this section. 

(e) Extensions: The Chairman or the Director, may extend any of the time limits contained in this 
rule except for the filing of a Petition under subsection ( 1) of this rule. Each extension request 
must be in writing and be served upon each participant. Any request for an extension may be 
granted or denied in whole or in part. 



(f) Dismissal: The Commission may dismiss any Petition if the Petitioner fails to timely file and 
serve any exceptions or brief required by this rule. 

(g) Oral Argument: Following the expiration of the time allowed the participants to present 
exceptions and briefs, the Chairman will schedule the appeal for oral argument before the 
Commission. 

( 4) Additional Evidence: A request to present additional evidence will be submitted by motion 
and be accompanied by a statement specifying the reason for the failure to present the 
evidence to the hearing officer. If the Commission grants the motion or decides on its own 
motion that additional evidence is necessary, the matter will be remanded to a hearing officer 
for further proceedings. 

(5) Scope of Review: The Commission may substitute its judgment for that of the hearing officer 
in making any particular finding of fact, conclusion of law, or order except as limited by OAR 
137-003-0665. 

Stat. Auth.: ORS 183.335 & ORS 468.020 
Stats. Implemented: ORS 183.430 & ORS 183.435 
Hist.: DEQ 78, f. 9-6-74, ef. 9-25-74; DEQ 115, f. & ef. 7-6-76; DEQ 25-1979, f. & ef. 7-5-79; 
DEQ 7-1988, f. & cert. ef. 5-6-88; DEQ l-2000(Temp), f. 2-15-00, cert. ef. 2-15-00 thru 7-31-
00; DEQ 9-2000, f. & cert. ef. 7-21-00 



Attachment C 

Palmers & Son's Construction, Inc. 
CCB # 151885 

Dear Sirs, 

I am requesting a review in the matter concerning Palmers & Sons 
Construction as no one from my company was allowed to witnesse the 
inspection done, and all testimonies wen~ ignored. I have all the information as 
well as witnesses who will verifing that this information is correct, and also my 
personal testimrny. 

G;:~~v-~ L __ 
Denis Palmer RECEIVED 

JUN 2 5 200~ 
OregonDEO 

Office of the Director 

3.2218 Stanfield.Meadows Rd .... • SianfjeJd,.OR• .97875 .• {5.4l}.44.9c3556 • fax .. (541) 44.9-3515 



BEFORE THE OFFICE OF ADMINISTRATIVE HEARINGS 
STATE OF OREGON 

for the 
ENVIRONMENTAL QUALITY COMMISSION 

IN THE MATTER OF: ) PROPOSED AND FINAL ORDER 
) 

P ALMERS & SONS CONSTRUCTION INC., ) OAH Case No. 113025 

Attachment D · 

Respondent, ) Agency Case Number AQ/AB-ER-03-128 
) Umatilla County 

HISTORY OF THE CASE 

On September 9, 2003, the Department of Environmental Quality (Department) issued a 
Notice of Assessment of Civil Penalty (Notice) to Respondent Palmers & Sons Construction, 
Inc. The Notice alleged that Respondent violated ORS 468A. 715(1),1 OAR 340-248-0110(2)2 
and 340-248-0205(1 ). 3 

On September 25, 2003, Respondent requested a hearing, which was held on March 4, 
2004, in Pendleton, Oregon. Andrea H. Sloan, from the Office of Administrative Hearings, 
presided as the Administrative Law Judge (ALJ). Denis L. Palmer appeared in person as the 
registered agent for Respondent, and testified at the hearing. Environmental Law Specialist 
Bryan Smith represented the Department. Witnesses for the Department were Tom Hack and 
Patty Jacobs. The record closed on April 15, 2004 following submission of closing briefs. 

ISSUES 

(1) Whether Respondent allowed unlicensed contractors to perform an asbestos abatement 
project on a facility it operated. 

(2) Whether Respondent allowed the open accumulation of asbestos-containing material. 

1 ORS 468A.715 provides as follows: 
(i) Except as provided in subsection (2) of this section, an owner or operator of a 
facility containing asbestos shall require only licensed contractors to perform asbestos 
abatement projects. 
(2) A facility owner or operator whose own employees maintain, repair, renovate or 
demolish the facility may allow the employees to work on asbestos abatement projects 
only if the employees comply with the training and certification requirements 
established under ORS 468A.730. 

2 OAR 340-248-0110(2) provides that "An owner or operator of a facility may not allow any persons 
other than those employees of the facility owner or operator who are appropriately certified or a licensed 
asbestos abatement contractor to perform an asbestos abatement project in or on that facility." 
3 OAR 340-248-0205(1) provides that "No person may openly accumulate friable asbestos material or 
asbestos-containing waste material." 
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(3) If so, whether the civil penalty assessment calculated by the Depaiiment is appropriate. 

EVIDENTIARY RULINGS 

Department Exhibits Al through All and Respondent's Exhibits Rl through R9 were 
admitted into the record. 

CREDIBILITY DETERMINATION 

There is a significant discrepancy between the testimony of the Department's two 
witnesses, and that of Mr. Palmer. Because these discrepancies concern material facts, I must 
resolve these differences in order to malce findings of fact, which must be based on reliable 
evidence. "Irrelevant, innnaterial or unduly repetitious evidence shall be excluded * * *." 
ORS 183.450(1). 

A determination of a witness' credibility can be based on a number of factors other than the 
manner of testifying, including the inherent probability of the evidence, internal inconsistencies, 
whether or not the evidence is corroborated, and whether human experience demonstrates that the 
evidence is logically incredible. Tew v. DMV, 179 Or App 443 (2002), citing Lewis and Clark 
College v. Bureau of Labor, 43 Or App 245 (1979) rev den 288 Or 667 (1980) (Richardson, J., 
concurring in part, dissenting in part). If ai1 ALJ declines to find in accordance with evidence 
because it comes from a source that the ALJ finds mistaken or untruthful, then an express finding 
of such fact should be made. See Dennis v. Employment Division, 302 Or 160 (1986). 

In this case, Mr. Palmers testimony was, in many instances, inconsistent, improbable and 
incredible. He changed his mind several times about what he loaded into the truck, and when it 
was loaded. For example, he insisted that, at the time of Ms. Jacobs' inspection, the screen 
material was largely intact on top of a black tarp and underneath a framework of timber that was 
very close to the truck. I find it unlikely that Ms. Jacobs, a trained professional, would not see a 
timber framework that was roughly 100 by 60 feet in size, within a few yards of the truck she was 
inspecting. At other times, he testified that by the time Ms. Jacobs' arrived, he and his wife had 
loaded all but a few broken screen panels into the truck. In his sunnnation, Mr. Palmer 
aclmowledged that his memory may have been somewhat faulty when he argued that " [ o ]nes [sic] 
memory may not recall all the details but pictures cannot lie * * *." Despite his assertion that the 
pictures accurately reflected the scene at the time ofMsc Jacobs' inspection, the relevant pictures, 
R3-T and U, are dated, "May 5," yet Mr. Palmer insists that these photographs were actually taken 
on May 3, the date of the inspection. At one point he testified that these photographs were taken 
after Ms. Jacobs left the worksite, and he also testified that these photographs were taken before 
Ms. Jacobs arrived. I an1 not persuaded, therefore, that Mr. Palmers photographs cure the 
discrepancies in his testimony. Indeed, the photographs highlight the many inconsistencies in 
Mr. Palmers testimony. I also consider that Mr. Palmer, as the owner and president of Palmers & 
Sons Construction, has a substantial financial stake in the outcome of this hearing. There is no 
evidence to establish, or reason to suspect that the Department or its witnesses had a similar stake. 

··~------------Tn..-rhe:Mn11Er.::o.f:Eal1ne~S-ons::e:&1=tmorf:Jn~Tl.ai§gi>:oZ2·40f'.:f]:;· !======================= 
Office of Administrative Hearings # 113025 



Based on the totality of the evidence, and my evaluation of the witnesses' testimony, I 
conclude that Mr. Palmers testimony is not reliable. When there is a discrepancy between 
Mr. Palmers testimony and that of the other witnesses, I will base my findings of fact on the 
other witnesses' testimony. 

FINDINGS OF FACT 

(1) William McClannahan is the owner of property located on Theater Lane, off of 
Highway 395, in Hermiston, Umatilla County, Oregon. The property is commonly referred to as 
the Hermiston Drive-In Theater. (Ex. A3 and testimony of Hack.) 

(2) The drive-in consisted of a large screen (approximately 60 feet high by 100 feet wide, 
including a ten foot "skirt" at the bottom of the screen), a concession building, and a projection 
building. Throughout the years, a few screen panels were replaced with panels that did not 
contain asbestos, although the majority of the screen was made up of the original panels. In 
recent years, the theater screen was not maintained and experienced weathering and deterioration. 
As a result, some of the screen's panels broke off and fell to the ground. (Testimony of Palmer, 
Hack and Jacobs.) 

(3) Denis L. Palmer, owner of Palmers & Sons Construction (Respondent), Inc, a local 
company, had previously done work for Mr. McClannahan. On or about May 1, 2003, 
Mr. McClannahan entered into a contract with Respondent for demolition and removal of the 
screen. Mr. Palmer wrote the contract that both he and Mr. McClannahan signed. 
Mr. McClannahan contracted to pay Respondent $5,000, and agreed that "any and all usable 
materials removed become the property of Palmers and Son's Inc." (Ex. A4-3; testimony of 
Palmer.) 

(4) On May 7, 2003, Patty Jacobs, an enviromnental engineer with the Department,4 

received a call from Frank Messina, with the Department's air quality program office in Bend. 
Mr. Messina reported receiving an anonymous complaint about an asbestos project in Hermiston. 
Mr. Messina asked Ms. Jacobs to investigate the complaint becanse she was much closer to 
Hermiston than he was. (Testimony of Jacobs.) 

(5) During the early afternoon of May 7, 2003, Ms. Jacobs anived at the drive-in prope1iy 
with a digital camera. She noticed a large truck and about three or four people near the truck, 
which was located in one of the back corners of the property. She approached and contacted 
Mr. Palmer, who identified himself as the foreman on the project. Mr. Palmer explained that he 
was demolishing and removing the movie screen, which he said was about 60 feet by 100 feet in 
size. Ms. Jacobs observed a large black plastic tarp on the ground near the truck. She saw piles 
of broken lumber on the tarp and pry bars nearby. Ms. Jacobs did not see any configurations of 
lumber that looked like intact supports for the screen. Ms. Jacobs also saw a large an1ount of 
broken gray and white material, which she understood to be pieces of the theater screen, in the 

4 Ms. Jacobs joined the Department's Pendleton office on April 22, 2003. Her previous experience was as 
an engineer responsible for overseeing removal of asbestos from the Hyperion Waste Water Treatment 
Plant in Los Angeles, California. (Testimony of Jacobs.) 
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bed of the truck. The pieces of screen were of varying size,5 but Ms. Jacobs did not see a stack 
of unbroken screen panels. She estimated that there was approximately 120 square feet of 
broken screen material in the bed of the truck. Mr. Palmer told Ms. Jacobs that this was the "last 
load," and that they were almost done with the project. Mr. Palmer also told Ms. Jacobs that the 
screen material had been tested by a laboratory in Vancouver, Washington, and was found to 
contain nonfriable asbestos-containing material (ACM). Because Mr. Palmer indicated that this 
was the "last load," Ms. Jacobs surmised that other "loads" had already been taken to the dump. 
(Testimony of Jacobs.) 

(6) Ms. Jacobs was concerned that the pieces of screen in the truck were actually friable 
ACM because they were irregularly btoken.6 The pieces of screen material in the truck were not 
broken along seams. Mr. Palmer gave Ms. Jacobs permission to talce a sample of the screen 
material from the back of the truck. Ms. Jacobs reached into the truck and broke off a comer 
piece of the screen material by hand. She saw fibrous particles on the piece she broke off, and 
on some of the other pieces in the truck. Before she left, Ms. Jacobs took several digital 
photographs. The screen material in the truck was not bagged or labeled as ACM. Ms. Jacobs 
could see that the truck was lined with a tarp, but the ACM in the truck was exposed to the 
environment. (Ex. A2-l-5 and testimony of Jacobs.) 

(7) Ms. Jacobs did not order Mr. Palmer to stop work on the theater site because it was clear 
lo her that most of the screen had already been removed before she arrived. And, Mr. Palmers 
statement that the trnck contained the "last load" confirmed her belief that the job was mostly 
complete. Ms. Jacobs did not see any screen material other than what was in the truck. Ms. Jacobs 
was new to the job and did not know whether she had authority to shut down the work site. The 
material in the truck was not wet, and Ms. Jacobs did not see a source for water near the truck. 
Ms. Jacobs advised Mr. Palmer to securely wrap and label the material. She further encouraged 
Mr. Palmer to wet the material. Ms. Jacobs !mew that requiring Mr. Palmer to remove the pieces 
of screen from the truck could increase the risk of exposure to friable ACM to the people nearby 
and to the environment. (Ex. A2-5 and testimony of Jacobs.) 

(8) Ms. Jacobs returned to her office with the sample. She contacted Mr. Messina, told 
him what she had seen and sent him the sample. Mr. Messina then sent the sample to the 
Department's laboratory for analysis. The laboratory determined that the san1ple talcen from the 
drive-in contained 10 percent chrysotile asbestos. (Exs. Al, A2-6 and testimony of Jacobs and 
Hack.) 

(9) The ACM in the truck had the potential for public exposure to asbestos or for the 
release of asbestos into the environment. (Testimony of Jacobs.) 

(I 0) Tom Hack, a natural resource specialist for the Department, spoke with Ms. Jacobs 
sho1ily after May 12, 2003. Ms. Jacobs showed Mr. Hack the photographs she had talcen at the 

5 The pieces seen by Ms. Jacobs ranged from two inches by two inches, to three feet by four feet. 
(Testimony of Jacobs.) 
6 Ms. Jacobs does not have specific training or experience in identifying asbestos, but she suspected, 
because the pieces in the truck were irregularly broken and dusty and based on what Mr. Palmer had told 
her, that the ACM was friable. (Testimony of Jacobs.) 
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drive-in and explained what she had seen during her May 7, 2003 inspection. Mr. Hack reviewed 
the laboratory analysis repmi. Based on the photographs and on his training and experience, 
Mr. Hack believed that the ACM in the truck was friable becanse the pieces of material were 
badly broken. If the material had been intact, it would not have been friable; the demolition of the 
screen rendered the ACM friable. Mr. Hack learned that Denis Palmer was in charge of the 
demolition project, that Maurice McDaniel was the job foreman, and that Atkinson Reforestation, 
a temporary labor service, provided workers for the job. Mr. Palmer asked Mr. Atkinson to send 
workers with pry bars to the job site. Mr. Atkinson provided Mr. H.ack with the names of six 
workers from his company that had worked for Mr. Palmer and Mr. McDaniel on the drive-in 
demolition job. Mr. Hack confirmed, by checking Depmiment databases,7 that neither 
Mr. Palmer nor Mr. McDaniel were licensed asbestos abatement contractors, and that none of the 
six workers provided by Atkinson Reforestation were certified asbestos abatement workers. 
Mr. McClarrnahan sent Mr. Hack a copy of the contract with Respondent for demolition of the 
drive-in screen. Atkinson Reforestation billed Respondent for the laborer's time between May 2 
and May 7, 2003. (Exs. A3, A6 and testimony of Hack.) 

(11) On June 11, 2003, Mr. Hack inspected the drive-in prope1iy. The site was cleaned 
"fairly well," but he saw approximately 60 square feet of broken screen material on the ground in 
the southeast corner of the property. The material Mr. Hack saw was comparable to the material 
Ms. Jacobs saw in the truck during her inspection on May 7, 2003. Mr. Hack concluded that the 
material on the ground looked friable. He took digital photographs and collected two samples of 
the material. The material was irregularly broken and left powdery residue inside of the san1ple 
bags. Mr. Hack submitted the samples to the Department's laboratory, which determined that 
the samples each contained 10 percent chrysotile asbestos. Mr. Hack believed that the ACM he 
saw on the ground had the potential to expose the public to asbestos, or to release asbestos into 
the environment. (Exs. A7 and A8 and testimony of Hack.) 

(12) Following his June 11, 2003 inspection, Mr. Hack sent Respondent a Notice of 
Noncompliance (NON) on June 18, 2003, advising Respondent that it was in violation of Oregon 
Environmental law by hiring unlicensed abatement contractors for an asbestos abatement project. 
Respondent was told to hire licensed abatement contractors to properly abate the remaining 
ACM no later than June 30, 2003. (Ex. A8 and testimony of Hack.) 

(13) Respondent did not have the remaining ACM properly abated because the Depmiment 
never received notification from a licensed asbestos abatement contractor that Respondent had 
hired the contractor to abate the ACM.8 (Testimony of Hack.) 

(14) On July I m1d July 3, 2003, Becky Hillwig, an inspector with the Oregon 
Occupational Safety and Health Administration (OSHA), inspected the drive"in property. 

7 The Department maintains a database of all licensed abatement contractors and all certified abatement 
workers. A certified worker is required to complete 40 hours of asbestos abatement training. A licensed 
contractor must also complete 80 hours of supervisory training. (Testimony of Hack.) 
8 OAR 340-248-0260 provides, in relevant part, as follows: "written notification of any asbestos 
abatement project must be provided to the Department on a form prepared by and available from the 
Depruiment, accompanied by the appropriate fee. The notification must be submitted by the facility owner 
or operator or by the contractor * * *." 
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Mr. Hack contacted OSHA because workers had been exposed to ACM during the screen 
demolition job. Ms. Hillwig also found broken screen material on the ground. Ms. Hillwig took 
three samples of the material, which was tested by the Oregon Department of Consumer and 
Business Services Occupational Health Laboratory on July 24, 2003. The laboratory determined 
that each of the samples contained between 10 and 20 percent chrysotile asbestos. (Ex. AlO and 
testimony of Hack.) 

(15) On August 22, 2003, Mr. Hack returned to the drive-in property and determined that 
the ACM he had seen earlier was still on the ground in the southeast corner of the chive-in 
property. (Testimony of Hack.) 

(16) On August 27, 2003, Mr. Hack sent a second NON, advising Respondent that it was 
in violation of Oregon Environmental law by continuing the open accumulation of ACM by not 
immediately hiring a licensed asbestos abatement contractor to remove the material. Respondent 
never contacted the Department following this second NON. (Ex. Al 1 and testimony of Hack.) 

(17) In most cases, cement asbestos products are nonfriable "unless mishandled, damaged, 
or in badly weathered condition." If the asbestos material is crushed, broken, dropped, tln·own, 
or stepped on, it becomes friable. (Exs. R4 and R5.) 

CONCLUSIONS OF LAW 

(1) Respondent hired unlicensed asbestos abatement contractors to perform an asbestos 
abatement project on the drive-in prope1iy. 

(2) Respondent allowed the open accumulation of asbestos-containing materials. 

(3) The Depaiiment's civil penalty assessment is appropriate. 

OPINION 

Mr. Palmer argued that the Department's action is based on fabrication, that it misconstrued 
the facts, and violated the public trust. He further argues that the ACM was not friable because he 
and his workers did not break the screen sheets, so there was no abatement issue. The Department 
counters that the actions of Mr. Palmer and his crew rendered the asbestos friable, and that this was 
an asbestos abatement project, requiring a licensed asbestos abatement contractor. 

"The burden of presenting evidence to support a fact or position in a contested case rests 
on the proponent of the fact or position." ORS 183.450(2). Here, the Department has the 
burden of proving its allegations by a preponderai1ce of the evidence. See Harris v. SAIF, 292 
Or 683, 690 (1982) (general rule regarding allocation of burden of proof is that the burden is on 
the proponent of the fact or position.); Cook v. Employment Div., 47 Or App 437 (1980) (in the 
absence oflegislation adopting a different standard, the standard in administrative hearings is 
preponderance of the evidence). Proof by a preponderance of evidence means that the fact 
finder is persuaded that the facts asserted are more likely true than false. Riley Hill General 
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Contractors v. Tandy Corp., 303 Or 390 (1989). In this case, the Department has the burden. 
After reviewing the record, I conclude that the Department has met its burden. 

Asbestos abatement project 

The legislature has given the Environmental Quality Commission authority to "adopt such 
rules and standards as it considers necessary and proper in performing the functions vested by law 
in the commission." ORS 468A.020(1). In addition, ORS 468A.707 requires the Environmental 
Quality Commission to promulgate rules to "(a) Establish an asbestos abatement progran1 that 
assures the proper and safe abatement of asbestos hazards through contractor licensing and 
worker training." Within this authority, the Environment Quality Commission developed rules 
relating to environmental quality issues, including rules relating to asbestos abatement and the 
definition of applicable statutory terms. 

The Department defines an "asbestos abatement project" as follows: 

[A]ny demolition, renovation, repair, construction or maintenance activity of any 
public or private facility that involves the repair, enclosure, encapsulation, 
removal, salvage, handling, disturbance, or disposal of any asbestos containing 
material with the potential of releasing asbestos fibers from asbestos containing 
material9 into the air. 

OAR 340-248-0010(6). 

The record in this case establishes that Respondent was hired by Mr. McClannal1an to 
demolish and remove the drive-in theater screen on Mr. McClannahan's property. At the time of 
the project, Mr. Palmer knew that the screen material contained asbestos, although he believed 
that it was nonfriable. Department testing established that the samples talcen by Ms. Jacobs and 
Mr. Hack were, in fact, ACM. Respondent was not a licensed asbestos abatement contractor, 
and none of the workers it hired through Atkinson Reforestation were licensed asbestos 
abatement workers. Generally, licensed abatement contractors and workers must conduct all 
asbestos abatement projects. The Department has carved out exceptions to this requirement at 
OAR 340-248-0250(2), 10 but based on the facts adduced at hearing, the demolition of the drive
in screen does not qualify as an exception under this rule. The demolition of the screen was, 
therefore, an asbestos abatement project. 

9 "Asbestos-containing material" is defined at OAR 340-248-0010(8) to include "any material, including 
pmiiculate material, that contains more than one-percent of asbestos as determined using the method 
specified in 40 CFR Part 763 Appendix E, Subpart E, Section 1, Polarized Light Microscopy." 
10 OAR 340-248-0250(2) exempts the following projects from the general requirements OAR 340 
division 248: asbestos abatement conducted within a single private residence; abatement conducted 
outside of a single property ifthe residence is not a rental prope1iy, a commercial business, or intended to 
be demolished; residential buildings with less than four dwelling units (constructed after J 987); projects 
removing "mastics m1d roofing products that m·e fully encapsulated with a petroleum-based binder and are 
not hard, dry, or brittle;" projects involving removal of less than three square feet or tlu·ee linear feet of 
ACM; and projects to remove ACM that are sealed "from the atmosphere by a rigid casing;" 
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For this particular violation, I do not have to decide whether the ACM samples were 
friable because friability is not required within the definition of an asbestos abatement project. 

Open accumulation of ACM 

I do, however, need to decide whether the material sampled by the Department is friable in 
order to determine whether Respondent openly accumulated ACM. There is no statutory 
definition of "open accumulation." Within its statutory authority, the Department has defined 
"open accumulation" of ACM as "any accumulation, including interim storage, of friable 
asbestos-containing material or asbestos-containing waste material other than material securely 
enclosed and stored as required by this chapter." OAR 340-248-0010(32). 

The Department alleges that the ACM found in the trnck during Ms. Jacobs' inspection on 
May 3, 2003, and on the property during Mr. Rack's June 11, 2003 and August 22, 2003 
inspections was openly accumulated, in violation of environmental mies. Mr. Palmer argues that 
the ACM found by Mr. Hack was not located on Mr. McClannahan's property, but this is not 
supported by the preponderance ofreliable evidence in the record. Mr. Palmer fmiher argues 
that he did properly package the ACM in the trnck, and that he and his crew did not cause the 
ACM to be friable. 

I must first determine whether the samples taken from the trnck and from Mr. McClannahan's 
property were friable ACM. Both Ms. Jacobs and Mr. Hack testified that the samples they took 
were friable. Ms. Jacobs testified that with one hand, she easily broke off the sample she took from 
a larger piece of material. Mr. Hack testified that he believed that the material in the truck was 
friable based on his review of Ms. Jacobs' photographs, and on his discussion with her. He also 
relied on his experience with ACM. Mr. Hack determined that the material he saw on the ground 
looked friable. He further testified that this material was similar in appearance to the material 
Ms. Jacobs saw in the truck. The pieces on the ground, and in the truck, were irregularly broken. 
Mr. Rack's samples left a powdery residue inside of the sample bags. 

ORS 468A.700(8) defines "friable asbestos material" as "any asbestos-containing material 
that hand pressure can crumble, pulverize or reduce to powder when dry." The Department's 
definition of "friable asbestos material" mirrors the statutory definition. OAR 340-248-0070(25). 

The samples taken by the Department meet the definition of "friable asbestos material" 
because the samples were breakable by hand, and they contained 10 percent chrysotile asbestos. 
Respondent argued that, according to Department guidelines (Exhibit R4), the material was not 
friable because he and his crew removed the screen material in full, unbroken sheets. He 
misconstrnes the Department's guidelines, however. According to Exhibit R4, "How to Remove 
NonFriable Cement Asbestos Products," cement-based ACM can be nonfriable, so long as it is 
handled correctly. If the ACM is "mishandled, damaged, or in badly weathered condition," if can 
be rendered friable. (Ex. R4.) Fmiher, Respondent's argument is belied by the evidence, which 
demonstrates that the back of the truck was nearly full of badly broken pieces of screen. Moreover, 
Ms. Jacobs did not see any full, unbroken sheets during her inspection. The Depmiment has 
established, therefore, that the samples they collected contained "friable asbestos material." And, 
because the ACM in the truck and on the grom1d was not "securely enclosed and stored," it was 
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openly accumulated in violation of environmental law. OAR 340-248-0205(1) ("No person may 
openly accumulate friable asbestos material or asbestos-containing waste material.") 

Assessment of Civil Penalty 

Finally, Mr. Palmer argues that the Department, not Respondent, should be penalized. 

The Director of the Department is authorized to assess civil penalties for any violations of 
the Department's rules or statutes. OAR 340-012-0042. The amount of civil penalties assessed 
is determined through use of a matrix and formula contained in OAR 340-012-0045. 

In this case, the Department determined that Respondent is liable for $9,600 in civil 
penalties based on Respondent's open accumulation of ACM. The Department did not seek a 
penalty for allowing unlicensed contractors to perform an asbestos abatement project. The 
penalty was detem1ined by calculating the base penalty (BP) and considering other factors, such 
as prior significant actions (P), past history (H), the number of occurrences (0), the cause of the 
violation (R), Respondent's cooperation (C), and the economic benefit that Respondent gained 
by noncompliance with the Department's rules and statutes. The formula for determining civil 
penalties in this case is expressed as follows: "BP+ [(0.1 x BP) x (P + H + 0 + R + C)] + EP." 

Because the violation had the potential for public exposure to asbestos, or to the release of 
asbestos into the environment, the Department determined that the based penalty (BP) should be 
$6,000. 11 The Department's determination of this factor was correct. 

The Department also determined that the P and H factors should be assigned values of 0. 
The Department further determined that the 0 factor should be assigned a value of 2 because the 
open accumulation violation existed for more than one day. This is supported by the evidence in 
the record. The Department concluded that the R factor should be assigned a value of 2 because 
Respondent was negligent in committing this violation. I agree. Respondent !mew that the screen 
panels contained asbestos, yet he allowed the badly broken screen tiles to be piled in the back of a 
truck rather than properly and securely packaging the ACM. And, Respondent left ACM material 
at the work site, which was discovered during Mr. Hack's inspections on June 11, 2003 and August 
22, 2003. The Department further determined that the C factor should be assigned a value of2 
because Respondent was uncooperative and did not talce reasonable steps to correct or minimize 
the effects of the violation. This is evidenced by Respondent's failure to respond to the two NONs, 
and its failure to hire an asbestos abatement contractor within the time set by the Department. 
Finally, the Department had insufficient information to determine that Respondent realized an 
economic benefit, 12 so the EB factor was assigned a value of 0. 

11 According to OAR 340-012-0050(1)(q), "Storage or accumulation of friable asbestos material or 
asbestos-containing waste material from an asbestos abatement project which causes a potential for public 
exposure to asbestos or release of asbestos into the environment" is a Class 1 violation. This violation 
was determined to be major (rather than minor or moderate) because the amount of asbestos openly 
accumulated was more than 160 square feet. OAR 340-012-0090(l)(d)(A). This Class I major 
magnitude violation is assigned a base penalty of$6,000. OAR 340-012-0042(1)(a). 
12 An economic benefit is "the monetary benefit that an entity gained by not complying with the law." 
ORS 468.130(2)(h) anthorizes the Depaitment to consider "any relevant rule of the commission" in 
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Based on this record, the civil penalty assessment of $9,600 13 is warranted. 

PROPOSED ORDER 

I propose that the Board issue the following order: 

Respondent is subject to a civil penalty in the amount of $9,600. 

ISSUANCE AND MAILING DATE: 

~~JM~~ 11\Af.JQ;'._) d J's:J~ 
AndreaH:'Sloan, Administrative w Judge 

Office of Administrative Hearings 

APPEAL RIGHTS 

If you are not satisfied with this decision, you have the right to have the decision reviewed by the 
Oregon Environmental Quality Commission. To have the decision reviewed, you must file a 
"Petition for Review" within 30 days of the date this order is served on you as provided in 
Oregon Administrative Rule (OAR) 340-011-0132(1) and (2). The Petition for Review must be 
filed with: 

Environmental Quality Commission 
c/o Stephanie Hallock, Director, DEQ 
811 SW Sixth Avenue 
Portland, OR 97204. 

Within 30 days of filing the Petition for Review, you must also file exceptions and a brief as in 
provided in OAR 340-011-0132(3). If the petition, exceptions and brief are filed in a timely 
manner, the Commission will set the matter for oral argument and notify you of the time and 
place of the Commission's meeting. The requirements for filing a petition, exceptions and briefs 
are set out in OAR 340-011-0132. 

calculating the economic benefit. The Depmtment is required to include in its penalty assessments an 
"approximated dollar sum of the economic benefit." OAR 340-0l2-0045(l)(c)(F). The Department "may 
use the U.S. Environmental Protection Agency's BEN computer model" to calculate the economic benefit 
cmnponent of a penalty assessment. OAR 340-012-0045(l)(c)(F)(iii). 
13 Penalty=BP + [0.1 xBP)x( P + H +O+ R + C)] +EB 

= $6,000 + [(0.1 x $6,000) x (0 + 0 + 2 + 2 + 2)] + $0 
= $6,000 + ($600 x 6) = $0 
= $6,000 + $3,600 + $0 
= $9,600 
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Unless you timely and appropriately file a Petition for Review as set forth above, this Proposed 
Order becomes the Final Order of the Environmental Quality Commission 30 days from the date 
of service on you of this Proposed Order. If you wish to appeal the Final Order, you have 60 
days from the date the Proposed Order becomes the Final Order to file a petition for review with 
the Oregon Court of Appeals. See ORS 183.400 et. seq. 
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CERTIFICATE OF SERVICE 

I certify that on May 28, 2004, I served the attached Proposed and Final Order by mailing 
certified and/or first class mail, in a sealed envelope, with first class postage prepaid, a copy 
thereof addressed as follows: 

PALMER & SONS CONSTRUCTION INC 
32218 STANFIELD MEADOWS RD 
STANFIELD OR 97875 

BY FIRST CLASS MAIL AND CERTIFIED MAIL 
BY CERTIFIED MAIL RECEIPT# 7002 2410 0001 7411 0998 

BRYAN SMITH 
OREGONDEQ 
OFFICE OF COMPLIANCE AND ENFORCEMENT 
811 SW6THAVE 
PORTLAND OR 97204 

BY FIRST CLASS MAIL 

DEBORAH NESBIT 
OREGONDEQ 
OFFICE OF COMPLIANCE AND ENFORCEMENT 
811 SW6THAVE 
PORTLAND OR 97204 

BY FIRST CLASS MAIL 

Ann Redding, Administrative S · ec · ist 
Office of Administrative Hearings 
Transportation Hearings Division 
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State of Oregon 

Department of Environmental Quality Memorandum 

Date: November 18, 2004 

To: Environmental Quality Commission 

From: Stephanie Hallock, Director 

Subject: Agenda Item D, Rule Adoption: Enforcement Procedure and Civil Penalties, OAR 
Chapter 340, Divisions 12, 150 and 200, December 9, 2004, EQC Meeting 

Department 
Recommendation 

Background and 
Need for 
Rulemaking 

The Department of Environmental Quality (DEQ, Department) recommends that 
the Environmental Quality Commission (EQC, Commission) amend OAR 
Chapter 340, Divisions 12, 150 and 200 by adopting the proposed rules as 
presented in Attachments A-2, A-3, and A-4, respectively. 

OAR Chapter 340, Division 12 explains the agency's enforcement policies and 
processes and provides for calculation of civil penalties for environmental 
violations referred for formal enforcement. Whether a violation is referred for 
formal enforcement is determined by the Department's inspection priorities, the 
history of the violator and other factors set forth in the Department's policy 
document, "Enforcement Guidance for Field Staff." The guidance manual assists 
staff in determining when a violation should result in issuance of a Warning 
Letter or a Pre-Enforcement Notice, rather than formal enforcement. The 
Department is currently revising the guidance manual so that it will be ready to 
implement when these proposed rules become effective. 

Division 12 was first adopted in 1989 to implement the requirement contained in 
ORS 468.130(1) that the Commission adopt by rule, schedules establishing the 
amount of civil penalties that may be assessed for environmental violations. 
Those "schedules" are set forth in Division 12 in the form of the civil penalty 
formula. The statute describes the factors that the Commission must consider in 
imposing a penalty pursuant to the schedules. Those factors are included in 
Division 12 as aggravating and mitigating factors and are assigned values 
depending on the facts of each case. 

Before 1989, the amount of civil penalty was determined on a case-by-case basis. 
Since 1989, Division 12 has provided a detailed civil penalty calculation process 
intended to ensure that violators are treated consistently and objectively. In 2001, 
the Department began a comprehensive review and update of Division 12 to 
ensure that we continue to provide an equitable, consistent, and understandable 
enforcement program. 

As a result of that review, the Department proposed initial amendments to 
Division 12 in January 2004. During the public comment period, the Department 
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Effect of Rule 

Commission 
Authority 

received comments that the proposed rules were too complex and the proposed 
changes were too sweeping. In response, the Department has divided the 
rulemaking into two phases. The rulemaking package presented in this staff 
report represents Phase I, which primarily includes the following proposed 
changes: 

Summary of Proposed Rule Changes 

• Clarifying the differences between informal and formal enforcement 
processes. 

• Separately listing some sub-program violations to make the rules easier to 
use. 

• Modifying the penalty matrices, including increasing the values of the 
$10,000 penalty matrix (which is now the $8,000 penalty matrix), adding a 
new intermediate $6,000 penalty matrix , increasing the values for the 
$2,500 penalty matrix, decreasing the values for the $1,000 penalty matrix 
and eliminating the $500 penalty matrix. The matrices have also been 
modified so that, in most cases, small businesses and other smaller permitted 
sources fall into a lower penalty matrix. 

• Replacing the notice of noncompliance process with two types of notification 
(e.g., Warning Letters and Pre-Enforcement Notices). 

• Amending a rule from DEQ's Undergrou nd Storage Tanks (UST) program 
(OAR 340-150-0250) regarding the expedited enforcement process to 
provide for assessment of a field penalty of $50 for all Class II violations. 
(Some Class II violations are currently subject to a field penalty of $75.) 
The proposed amendment would also allow some Class I UST violations to 
be handled via the expedited enforcement process. 

• Additional rule changes are proposed to streamline the rules and to 
reorganize them to more closely track the penalty calculation process. 

Some penalties will be lower as a result of base penalty changes; others 
(especially for the larger, potentially more knowledgeable violators) will be 
higher. Smaller or potentially less knowledgeable violators are assigned to 
lower penalty matrices. These amendments, if adopted, will be submitted to the 
U.S. Environmental Protection Agency (EPA) as a revision to the State 
Implementation Plan, which is a requirement of the Clean Air Act (see 
Attachment A-4). 

The Commission has authority to take this action under ORS 468.130(1) and ORS 
468.020(1), as well as ORS 459.376(1); ORS 459.995; 465.900; ORS 466.210; 
ORS 466.990; ORS 466.992; ORS 466.994; ORS 468.020(1); ORS 468.035(1)0); 
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Stakeholder 
Involvement 

ORS 468.045(l)(c); 465.900; ORS 466.210; ORS 466.990; ORS 466.992; ORS 
466.994; ORS 783.992. 

The Department established an external Advisory Group in January 2003, after 
an internal rulemaking team narrowed the scope of issues and developed an 
initial draft of proposed amendments. The Advisory Group was comprised of 
thirteen regular members and two auxiliary members. (Attachment B provides 
the Advisory Group Membership List.) The regular members represented large 
and small businesses, small cities, public water management agencies, the 
Associated Oregon Industries and environmental groups. The auxiliary 
members represented Lane Regional Air Pollution Agency and the EPA. The 
Advisory Group met eight times, from February 2003 to September 2004. The 
Advisory Group's role was to review proposed amendments and provide 
guidance on how the enforcement process and civil penalties can be equitable 
while achieving compliance and deterrence. 

An internal DEQ rulemaking team drafted proposed amendments to the rules 
and provided them to the Advisory Group for review. The Advisory Group 
provided comments at meetings with the Department. Based on these external 
and internal discussions, a final rule package was proposed for public review 
this summer. 

Public Comment A public comment period on the proposed Phase I rule package was held from 
August 2, 2004 to September 10, 2004 (extended from the initial September 1, 
2004 deadline upon request), and included public hearings in Salem and Portland. 
The Department held informational briefings in conjunction with both of the 
public hearings. Ten people attended the public hearing/informational briefing in 
Portland and one person attended in Salem. None of the attendees testified at the 
hearings. (Attachment C provides the Presiding Officer's Report.) Ten 
stakeholders submitted written comments during the public comment period. 
The Department responded to these comments by either incorporating suggested 
changes or explaining why they were not incorporated. (Attachment D provides 
the Summary of Public Comments and Responses.) 

Key Issues The key issues raised from the public comments: 
1) Should the Department make issuance of Warning Letters and Pre
Enforcement Notices mandatory or discretionary? 

Recommendation: The Department proposes to return to language similar in 
intent to that under the current rules. The Department will not send a 
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warning letter or pre-enforcement notice unless such a notice will further the 
Department's objective of achieving compliance and deterrence. An 
example where such a notice would not contribute toward compliance or 
deterrence is when the violation is caused by a catastrophic weather event or 
there is an unavoidable accident. The Department will set forth to the extent 
possible in the enforcement guidance manual those rare circumstances in 
which the Department will not issue an informal notice when there is 
evidence that a violation has occurred. 

2) Should the Department provide in rule that the agency must issue and resolve 
formal enforcement actions within a certain amount of time? 

Recommendation: The Department proposes to provide in section OAR 
340-012-0026 that it will endeavor to issue a formal enforcement action 
within six months from the time the investigation of a referred violation is 
complete. The Department proposes to delete proposed OAR 340-012-
0160(5), which clarified that the Director has the discretion not to proceed 
with a formal enforcement action if the department has created excessive 
delay in issuing the formal enforcement action. The Department agrees with 
the commentor that such a provision, which does not change the current 
scope of the Director's discretion, may encoura ge appeals on the issues of 
whether the delay was " excessive" and who caused the delay. 

3) Should the rules provide that the Department must formally notify the 
recipient of a Warning Letter or Pre-Enforcement Notice if and when the cited 
violations have been resolved? 

Recommendation: Clear written guidance will be provided to staff that a 
respondent should be notified in writing when a violation has been corrected 
or resolved. Templates will be developed for this purpose and will be 
included as part of the centralized compliance database being developed 
concurrently with implementation of these proposed rules. Use of these 
templates will be triggered automatically when records indicate a violation 
has been corrected or resolved. In addition, the Department has added a 
sentence to the Warning Letter and Pre-Enforcement Notice sections 
(0038(1) and (2)) indicating that a Warning Letter or Pre-Enforcement 
Notice will be amended or withdrawn if information is provided that shows 
the conduct did not occur. 

4) Should the rule provide that the "P" factor (an aggravating factor reflecting 
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Next Steps 

"prior significant actions") will be calculated so that only those prior violations 
by the same facility and/or in the same environmental media are counted? 

Recommendation: The Department will continue to aggravate the base 
penalty using the prior significant actions (i.e., meaning violations cited in 
prior formal enforcement actions) from all facilities owned or operated by 
the same corporation or entity within the state of Oregon. However, the 
specific violations that will be used for any potential penalty increase will 
include only those within the same media (i.e., land, air, water) as the 
violation(s) currently being penalized. This is less stringent than the current 
approach which counts prior significant actions in all media toward the 
aggravating factor of "P . " 

5) Should the statewide Class I violation of "Submitting false, inaccurate or 
incomplete information to the Department" be narrowed to include only 
intentional submission of false information? 

Recommendation: The Department has modified the rule by including the 
language that would have been in guidance only. The new violation language 
reads: "Submitting false, inaccurate or incomplete information to the 
Department where the submittal masked another separate violation, caused 
environmental harm, or caused the Department to misinterpret any substantive 
fact." 

The proposed effective dates for the proposed rule changes are as follows: 
1) Onsite Wastewater Treatment System violation classifications (OAR 340-

012-0060) - March 1, 2005, to match the effective date of the proposed 
Onsite rules the Commission is considering at the December 10, 2004 
meeting (agenda item K); 

2) All remaining rule sections - June 1, 2005. 
This will allow time for training of inspectors and technical assistance staff 
statewide, and for the development of a statewide compliance database. 

Implementation of these rules will be informed by a Department enforcement 
guidance document clarifying Department policies pertaining to referrals for 
formal enforcement, self-reporting and disclosure, confidentiality of documents, 
economic benefit, supplemental environmental projects, ability to pay, mutual 
agreements and orders, notices of permit violations and multiple day penalties. 
The Department will be developing templates for Warning Letters and Pre
enforcement Notices and will conduct statewide training of staff on the rule 
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Attachments 

Available Upon 
Request 

Approved: 

changes and how to implement them (including the guidance policies and the new 
database). We estimate that six full time staff(6 FTE) will be invested in 
developing and conducting the training. Training will be conducted prior to the 
rules becoming effective on June 1, 2005. (See draft Implementation Plan 
provided in Attachment H.) A sample of the draft guidance governing program
specific enforcement referrals is provided in Attachment I for informational 
purposes (no action by the EQC is requested on this item). 

In addition, the Department is developing a new statewide compliance database 
that will serve as a central repository for all compliance and enforcement data. 
If the rules are adopted, the Department will provide updated rule information to 
those who submitted comments. We will also issue a press release and draft an 
article for distribution to interested publications announcing and describing the 
rule adoption. 

A. 

B. 
c. 
D. 
E. 
F. 
G. 
H. 
I. 

1. 
2. 
3. 

Proposed Rule Revisions 
1. Outline of Rule Changes 
2. Proposed Division 12 Rule Revisions {redlined version} 
3. Proposed Division 150 Rule Revisions {redlined version} 
4. Proposed Division 200 Rule Revision {only legislative history will 

change} 
Summary of Public Comments and Agency Responses 
Advisory Committee Membership Roster 
Presiding Officer's Report on Public Hearings 
Relationship to Federal Requirements Questions 
Statement of Need and Fiscal and Economic Impact 
Land Use Evaluation Statement 
Draft Implementation Plan 
Sample Program Draft Enforcement Guidance for Field Staff (Asbestos 
Program) 

Legal Notice of Hearing 
Cover Memorandum from Public Notice 
Written Comments Received 

Section: 

Division: 
_j __ 'J?d . c--;:: k(AAJ1~~ e.{ 

Repo Prepared By: 
Anne R. Price 
Phone: (503) 229-6585 



Attachment A1 

OUTLINE OF CHANGES PROPOSED IN RULE REVISIONS 
REGARDING ENFORCEMENT PROCEDURE AND CIVIL PENAL TIES 

340-012-0026 Policy 
Amended 

• Added explanations of the different components of the civil penalty equation 
(classification; magnitude; base penalty matrices; aggravating and mitigating 
factors; economic benefit). 

• Added a statement indicating that the department shall endeavor to issue a formal 
enforcement action within six months from completion of the investigation of the 
violation. 

340-012-0027 Rule Effective Date 
New 
Added effective date section to clarify which pieces of the rule will be effective on which 
dates. 

340-012-0030 Definitions 
Amended 

• Clarifies the meaning of "formal enforcement action" and changes name of 
"Notice of Noncompliance" to "Warning Letters" and "Pre-Enforcement 
Notices," to avoid confusion by people who receive Warning Letters and Pre
Enforcement Notices and mistakenly assume they are party to a formal 
enforcement action. 

• Clarifies definition and applicability of"prior significant action" to reflect 
longstanding agency practice that when a Respondent settles a formal 
enforcement action by paying a civil penalty, or pays a civil penalty without 
settlement, for one or more violations cited in a Notice, the remaining violations 
for which a civil penalty was not assessed or paid will be considered as an 
aggravating factor in any future formal enforcement actions. 

• Changes the definition of "formal enforcement action" to include all proceedings 
for which a person is entitled to a contested case hearing. 

• Adds a definition for "willful" which currently is used in the rules, but is not 
defined. 

• Adds a definition for "residential owner-occupant," a category of violators that 
will be subject to a lower penalty matrix for some program violations. 

340-012-0038 Warning Letters, Pre-Enforcement Notices and Notices of Permit 
Violations 
Amended and renumbered from 340-012-0040 

• Divides the former Notice of Noncompliance into two types of informal 
enforcement notices. 

o Specifies the purpose of each notice and the instances where each will be 
issued (Warning Letter to be issued when the violation is not anticipated to 
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be referred for formal enforcement; the Pre-Enforcement Notice is to be 
issued when violation is being referred for formal enforcement). 

o States definition and purpose of"Warning Letter" and "Pre-Enforcement 
Notice." Makes clear that Warning Letters, Pre-Enforcement Notices and 
Notices of Permit Violation are informal enforcement actions that are not 
subject to appeal and makes clear that alleged violator may present 
clarifying information regarding alleged violations. 

o States that if the department determines that the conduct identified in the 
Warning Letter or Pre-Enforcement Notice did not occur, the department 
will withdraw or amend the Warning Letter or Pre-Enforcement Notice, as 
appropriate, within 30 days. 

• Clarifies the instances where a Notice of Permit Violation will be issued, to 
include only violations of non-federal requirements in programs that are federally 
delegable. Reflects amendment to ORS 468.126(1 )( c) allowing public hearing in 
certain instances when a Notice of Permit Violation is issued. 

340-012-0041 Formal Enforcement Actions 
Amended 

• Adds description of what a formal enforcement action entails (an order requiring a 
respondent to take certain actions within a specified time, civil penalty assessment 
and/or revocation of a permit). 

• Adds Penalty Demand Notice to section. 

340-012-0045 Civil Penalty Determination Procedure 
Amended (same number and subject matter, but content changed and much of original 
content moved to -0130, -0145, -0150, -0162) 

• Provides a brief description of the civil penalty calculation equation and moves 
details of each component to rule sections correlating to where in process each 
component is calculated. 

340-012-0050 Air Quality Classification of Violations 
Renumbered to -0054 

340-012-0052 Noise Control Classification of Violations 
Deleted 

• Eliminates these violations because they are no longer enforced by the 
Department. 

340-012-0053 Violations that Apply to all Programs 
Added 

• Creates new section that lists violations common to all programs, so violations do 
not need to be repeated for each program. 
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340-012-0060 On-Site Disposal Classification of Violations 
Amended 

• Adds provisions to reflect new program requirements. 

340-012-0067 Underground Storage Tank (UST) Classification of Violations 
Amended 

• Violations ofrequirements related to UST cleanup (-0074) and heating oil tanks 
(-0079) have been moved to separate sections. 

340-012-0068 Hazardous Waste Management and Disposal Classification of 
Violations 
Amended 

• Moves provisions related to dry cleaning moved to new rule section (-0097). 
• Amended and renumbered 340-012-0068(1)(ii) "Violation of any TSD facility 

permit, provided that the violation is equivalent to any Class I violation set forth 
in these rules" to 340-012-0068(1)(hh) "Violation of any TSD facility permit 
condition related to the handling, management, treatment, storage or disposal of 
hazardous waste unless otherwise classified." 

340-012-0074 Underground Storage Tank Cleanup Classification of Violations 
Added new section 

• These violations, which relate to releases from tanks, are separated out from the 
general UST violations (-0067) to make clear which violation classifications are 
applicable in a given case. 

340-012-0079 Heating Oil Tank Classification of Violations 
Added new section 

• These violations, pertaining to heating oil tanks, are separated out from the 
general UST violations (-0067) to make clear which violation classifications are 
applicable in a given case. 

340-012-0097 Dry Cleaning Classification of Violations 
Added new section 

• These violations are separated out from the hazardous waste violation 
classifications (-0068) to make clear which violation classifications are applicable 
m a given case. 

340-012-0130 Determination of Violation Magnitude 
Added new section that incorporates most of the language from former -0045(1 )(a). 

• Makes clear that if information is not reasonably available to determine the 
application of a selected magnitude, the Department will then make a general 
magnitude determination based on the information available. 

• Adds a rebuttable presumption that allows the party to provide evidence to show a 
different magnitude should be applied in their case. 
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340-012-0140 Determination of Base Penalty 
Renumbered from 340-012-0140 

• Adds a new mid-range ($6,000) penalty matrix; provides additional differentiation 
of violations to be assigned to different matrices. 

• Increases values in the $10,000 matrix (now called the $8,000 matrix). 
• Provides a set penalty for Class III violations in each matrix. 
• This matrix approach addresses equity while achieving specific deterrence based 

on who the violator is. Smaller or potentially less sophisticated violators are 
assigned to lower penalty matrices. Some penalties will be lower as a result of 
these base penalty determinations; others (for the larger, potentially more 
sophisticated violators) will be higher. 

340-012-0145 Determination of Aggravating or Mitigating Factors 
Amended 

• Provides that if respondent's prior enforcement history results in aggravation of 
civil penalty, respondent's history of correcting prior violations cannot completely 
negate that aggravation unless the Respondent took extraordinary efforts to 
correct or minimize the impacts of the prior violations. 

• Provide that only prior significant actions involving violation of the same media 
will be counted for the P factor. 

• Provides for a greater range of options for respondent to get credit for addressing 
past violations. 

• Increases penalty in relation to number of days of violation. 
• Proposes clarifying language to the mental state factor. 
• Provides that respondent can receive a broader range of credit for efforts to 

correct the current violation. 
• Provides for a greater range of options under the occurrence factor (number of 

days or number of occurrences of the violation). 

340-012-0150 Determination of Economic Benefit 
Renumbered from 340-012-0045 and amended 

• Provides that economic benefit will be calculated using the U.S. EPA's BEN 
model; use of the model is no longer discretionary. 

• Makes clear that to determine the economic benefit the Department considers the 
benefit gained and the costs avoided or delayed as a result of noncompliance. 

340-012-0155 Additional or Alternate Civil Penalties 
Renumbered from 340-012-0049 and amended 

• Adds civil penalty amounts to be assessed for failure to pay UST fee and for field 
penalties assessed in the pilot expedited enforcement program for Tanks. 

• Adds alternate civil penalty amounts for ballast water violations as required in 
statute. 

• Adds a civil penalty amount of at least $5,000 for air emission sources operating 
under the Western Backstop S02 Trading Program that violate the allowance 
limitation. 
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340-012-0160 Department Discretion Regarding Penalty Assessment 
Renumbered from 340-012-0045(3) and amended 

• Allows Department to increase the penalty matrix by a level if doing so will 
achieve specific deterrence. 

• Gives the Department discretion to increase any penalty assessed pursuant to 
Division 12 to $10,000 per violation per day of violation based upon the facts and 
circumstances of the individual case. 
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Attachment A2· 

The Oregon Administrative Rules contain OARs filed through April 15, 2004 

[In this redlined version, information in brackets (e.g., I ]) provides background 
regarding where the proposed text has been moved from in the current Div. 12 
rules. This information will be removed prior to filing with the Secretary of 
State.] 

DEPARTMENT OF ENVIRONMENTAL QUALITY 

DIVISION 12 

ENFORCEMENT PROCEDURE AND CIVIL PENALTIES 

340-012-0026 

Policy 

(1) The goal§ of enforcement isare to: 

(gb) Protect the public health and the environment; 

(aQ) Obtain and maintain compliance with applicable environmental statutes and the 
±:lgepartment's statutes, rules, permits and orders; 

( e) Deter future violators and violations; and 

( d) Ensure an appropriate and consistent statewide enforcement program. 

(2) The g±:lepartment shall endeavor by conference, conciliation and persuasion to solicit 
compliance. 

(3) The Dgepartment endeavors toshall address all oocumentedalleged violations in order of 
priority, based on the actual or potential impact to human health or the environment, using 
increasing seriousness at the most appropriate level§ of enforcement as necessary to achieve the 
goals set forth in section (1) of this rule. 

( 4) The department subjects ¥violators who do not comply with an initial enforcement action 
shall be sabjoct to increasing levels of enforcement until they come into compliance~ is achieved. 

(5) The department assesses civil penalties based on the class of violation, the magnitude of 
violation, the application of the penalty matrices and aggravating and mitigating factors, and the 
economic benefit realized by the respondent: 
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(a) Classification of Violation. Each violation is classified as Class I, Class II or Class Ill. Class 
I violations have the greatest likelihood of actual or potential impact to human health or the 
environment or are of the greatest significance to the regulatory strncture of the given 
environmental program. Class II violations are less likely than Class I violations to have actual or 
potential impact to human health or the environment. Class III violations have the least 
likelihood of actual or potential impact to human health and the environment. (Sec OAR 340-
012-0053 to 340-012-0097.) 

(b) Magnitude of Violation. For Class I and Class II violations, the department uses a selected 
magnitude or dete1mines the magnitude based on the impact to human health and the 
environment resulting from that particular violation. A magnitude is not detennined for Class ill 
violations. (See OAR 340-012-0130 and 340-012-0135.) 

(c) Base Penalty Matrices. The department uses the base penalty matrices to determine an 
appropriate penalty based on the classification and magnitude of the violation. (See OAR 340-
012-0140.) 

(d) Aggravating and Mitigating Factors. The department uses the aggravating and mitigating 
factors to adjust the base penalty to reflect the pmiicular circumstances sunounding the violation. 
These factors include the duration of the violation, the respondent's past compliance history, the 
mental state of the respondent, and the respondent's cooperativeness in achieving compliance or 
remedying the situation. (See OAR 340-012-0145.) 

(e) Economic Benefit. The depmtment adds the economic benefit gained by the respondent to the 
civil penalty to achieve detenence and create equity between the respondent and those regulated 
persons who have borne the expense of maintaining compliance. (See OAR 340-012-0150.) 

(6) The department endeavors to issue a fmmal enforcement action within six months from 
completion of the investigation of the violation. 

Stat. Auth.: ORS 459.995, ORS 466, ORS 467, ORS 468.020, ORS 468.130, ORS 468.996, ORS 
468A & ORS 468B 
Stats. Implemented: ORS 183.745@0, ORS 454.635, ORS 454.645, ORS 459.376, ORS 
459.995, ORS 465.900, ORS 466.210, ORS 466.%8990- ORS 466.&994~, ORS 468.090 - ORS 
468.140, ORS 468A.990, ORS 468.992, ORS 468B.025, ORS 468B.220 & ORS 468B.450 
Hist.: DEQ 4-1989, f. & cert. ef. 3-14-89; DEQ 15-1990, f. & cert. ef. 3-30-90; DEQ 21-1992, f. 
& cert. ef. 8-11-92 

340-012-0027 

Rule Effective Date 

(I) The following effective dates apply to these rules: 

(a) OAR 340-012-0060 will become effective March l, 2005. 
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(b) All remaining changes will become effective on June l, 2005. 

Stat. Auth.: ORS 468.020 
Stats. Implemented: ORS 183.355, ORS 454, ORS 459, ORS 465, ORS 466, ORS 468, ORS 
468A, & ORS 468B. 

340-012-0028 

Scope of Applicability 

Amendments to OAR 340-012-0028 to 340-012-0170()9.Q shall only apply to formal enforcement 
actions issued by the Department on or after the effective date of such amendments and not to 
any contested cases pending or formal enforcement actions issued prior to the effective date of 
such amendments. Any eontested eases ponding or furmal enfureement actions issaed prior to the 
effeetive date of any amendments shall be subject to OAR 340 012 0028 to 340 012 0090 as 
prior to amendment. The list of violations elassifiod in these rules is intended to be used only fur 
the purposes ofsetti.ng penalties fur violations ofla'N and fur other rules set forth in OAR 
Chapter 340. 

Stat. Auth.: ORS 454, ORS 459.995, ORS 466, ORS 467, ORS 468.020 & ORS 468.996 
Stats. Implemented: ORS 183.745()9.Q, ORS 454.635, ORS 454.645, ORS 459.376, ORS 
459.995, ORS 465.900, ORS 466.210, ORS 466.99&&0 - ORS 466.&99#, ORS 468.090 - ORS 
468.140, ORS 468A.990, ORS 468.992, ORS 468B.025, ORS 468B.220 & ORS 468B.450 
Hist.: DEQ 4-1989, f. & cert. ef. 3-14-89; DEQ 15-1990, f. & cert. ef. 3-30-90; DEQ 21-1992, f. 
& cert. ef. 8-11-92; Renumbered from 340-012-0080 

340-012-0030 

Definitions 

All terms used in this division have the meaning given to the term in the appropriate substantive 
statute or rule or, in the absence of such definition, their common and ordinary meaning Y]lnless 
otherwise required by context or defined below:, as used in this Division: 

(16) "DoeumentedAlleged Violation" means any violation cited in a Notice of Noncompliance, 
Warning Letter or Pre-Enforcement Notice whieh that the Dgepartment or other government 
agency records after observation, investigation or data collection, or for which the department 
receives independent evidence sufficient to issue a Notice of Noncompliance, Warning Letter or 
Pre-Enforcement Notice. 

(;1.+) "Class Gnel Equivalent," or "Equivalent,", which is used only fur the purposes of to 
determin~ing the value of the "P" factor in the civil penalty formula, means two Class Twe-11 
violations, one Class_-Twe--11 and two Class Thrne III violations, or three Class Three-III 
violations. 
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(J2) "Commission" means the Environmental Quality Commission. 

("!::>) "Compliance" means meeting the requirements of the applicable statutes, Commission's and 
Department's statutes,and commission or department rules, permits or orders. 

( 5) "Conduct" means an act or omission. 

(§.4) "Director" means the Dgirector of the Dgepartment or the DQirector's authorized deputies or 
officers. 

(1~) "Department" means the Department ofEnviromnental Quality. 

Gl_-7) "Flagrant" or "flagrantly" means any documented violation where the R]:espondent had 
actual knowledge of the law that the conduct was unlawful and had-consciously set out to 
commit the violation. 

(2&) "Formal Enforcement Action" means a proceeding initiated by the depai1ment that entitles a 
person to a contested case hearing or that settles such entitlement, including, but not limited to, 
an action signed by the Director or a Regional Administrator or authorized representatives or 
deputies vffiich is issued to a Respondent for a documented violation. Formal enforcement 
actions may require the Respondent to take action within a specified time frame, and/or state the 
consequences for the violation or continued noncompliance. "Fonnal enforcement_ action" 
includes Notices of Permit Violation, Notices of Civil Penalty Assessments, Penalty Demand 
Notices, department orders, commission orders, Mutual Agreement and Orders, and other 
consent GQrders" that may be appealed :11fough the contested ease prncess; but socs not ineludo 
Notices ofNoncompliance issued p1H"suant to Q,'\R 340 012 _G04_.Jflt-

(1Q9) "Intentional" means conduct by a person the respondent acted with a conscious objective to 
cause the result of the conduct. 

(llG) "Magnitude of the Violation" means the extent and effects of a violator's respondent's 
deviation from statutory requirements, rules, standards, pe1mits or orders. the Commission's and 
Department's statutes, mies, standards, pennits er ersers. In determining magnituse the 
Department shall consiser all available applicable information, including such factors as: 
Cencentratien, volume, percentage, suration, toxicity, and the extent of the effects of the 
violation. Deviations shall be categorized as major, moderate or minor as set forth in O,'\R 340 
012 0045(1)(a)(B). 

(l;f+) "Negligence" or "Negligent" means the respondent failedure to take reasonable care to 
avoid a foreseeable risk of committing an act or omission conduct constituting or resulting in a 
violation. 

(12) "Orser" means: 

(a) f.ny action satisfying the definition given in ORS Chapter 183; er 

11/15/04 4 Attachment A-2 



(b) Any other action so designated in ORS Chapters 454, 459, 465, 466, 467, 468, 468A, er 
~ 

(Lie) "Penalty Demand Notice" means a written notice issued to a respondent by a representative 
&fthe f>Q_epartment to a party demanding payment of a stipulated penalty pursuant to the terms 
of an agreement entered into between the respondent the party and the f>gepartment. 

( 14) "Pre-Enforcement Notice" means a written notice of an alleged violation that the 
department is considering for formal enforcement. 

(12_J) "Person" includes, but is not limited to, individuals, corporations, associations, firms, 
partnerships, trusts, joint stock companies, public and municipal corporations, political 
subdivisions, states and their agencies, and the Ffederal Ggovernment and its agencies. 

(1§_4) "Prior Significant Action" means any violation established either cited in a fonnal 
enforcement action, with or without admission of a violation, that becomes final by payment of a 
civil penalty,-er by a final order of the Gfommission or the f>Q_epartment, or by judgment of a 
court. 

(11"') "Reckless" or "Recklessly" means the respondentcenduct by a person wile is aware of and 
consciously disregardeds a substantial and unjustifiable risk that the result will-would occur or 
that the circumstance existeds. The risk must be of such a nature and degree that disregarding 
that risk thereof constitute_Q_s a gross deviation from the standard of care a reasonable person 
would observe in that situation. 

( 16) "Residential Open_ Burning" means the open burning of any domestic ·.vastes generated by a 
single family dwelling and conducted by an eceupant of the dwelling en the dwelling premises. 
This does not inelude the open burning of materials prohibited by OAR 3 40 023 _004_2f2). 

(18) "Residential Owner-Occupant" means the person who owns or otherwise possesses a single 
family dwelling tmit, and who occupies that dwelling at the time of the alleged violation. The 
violation must involve or relate to the normal uses of a dwelling unit. 

(12+) "Respondent" means the person to whom a formal enforcement action is issued. 

(18) "Risk of_ Harm" means the individual or cumulative possibility of harm to publie health or 
the environment caused by a violation er violations. Risk of harm shall be categorized as major, 
moderate or minor. 

@+9) "Systematic" means any documented violation vvhieh that occmTed or occurs on a regular 
basis. 

(21G) "Violation" means a transgression of any statute, rule, order, license, permit, or any part 
thereof and includes both acts and omissions. Violations shall be categorized as Class One (er I), 
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Class Two (or 11) or Class Three (or HI), with Class One designating the most serious class of 
violation. 

(22) "Warning Letter" means a written notice of an alleged violation for which formal 
enforcement is not anticipated. 

(23) "Willful" means the respondent had a conscious objective to cause the result of the conduct 
and the respondent knew or had reason to know that the result was not lawful. 

Stat. Auth.: ORS 468.020 & ORS 468.130 
Stats. Implemented: ORS 459.376, ORS 459.995, ORS 465.900, ORS 468.090- ORS 468.140, 
ORS 466.&&990 - ORS 466.&29±5, ORS 468.996 - ORS 468.997, ORS 468A.990 - ORS 
468A.992 & ORS 468B.220 
Hist.: DEQ 78, f. 9-6-74, ef. 9-25-74; DEQ 22-1984, f. & ef. 11-8-84; DEQ 22-1988, f. & cert. 
ef. 9-14-88; DEQ 4-1989, f. & cert. ef. 3-14-89; DEQ 15-1990, f. & cert. ef. 3-30-90; DEQ 21-
1992, f. & cert. ef. 8-11-92; DEQ 4-1994, f. & cert. ef. 3-14-94; DEQ 19-1998, f. & cert. ef. 10-
12-98 

Consolidation ef Prneeedings 

Notwithstanding that each and every violation is a S6fJ<irate and distinct offunse, and in eases of 
eontinuing violations, that each day's eontinnance is a S6flaratc and distinet violation, 
proeeedings for the assessment of mukiple eivil penalties for maltiple violations may be 
eonsolidatod into a single proeeeding. 

Stat. Auth.: ORS 468.020 
Stats. Implemented: ORS 488.997 
Hist.: DEQ 78, f. 9 a 74, ef. 9 25 74; DEQ 21 1992, f. & eert. ef. 8 11 92 

340-012-003841) 

Warning Letters, Pre-Enforcement Notices and Notices of Permit Violation Natiee af 
Permit Violations and Exeeptions 

(1) A Warning Letter is a written notice of an alleged violation for which formal enforcement is 
not anticipated. Warning Letters may contain an opportunity to conect noncompliance as a 
means of avoiding forum! enforcement. A Warning Letter generally will identify the alleged 
violations found, what needs to be done to comply, and the consequences of further 
noncompliance. Warning Letters will be issued under the direction of a Manager or authorized 
representative. A person receiving a Warning Letter may provide information to the depai1ment 
to clarify the facts sunounding the alleged violation(s). If the department detennines that the 
conduct identified in the Warning Letter did not occur, the department will withdraw or amend 
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the Warning Letter, as appropriate, within 30 days. A Warning Letter is not a formal 
enforcement action m1d does not afford any person a tight to a contested case hearing. 

(2) A Pre-Enforcement Notice is a written notice of an alleged violation that the department is 
considering for fomml enforcement. A Pre-Enforcement Notice generally will identify the 
alleged violations found, what needs to be done to comply, the consequences of further 
noncomplim1ce, and the fom1al enforcement process that may occur. Pre-Enforcement Notices 
will be issued under the direction of a Manager or authorized representative. A person receiving 
a Pre-Enforcement Notice may provide information to the depmiment to clarify the facts 
surrounding the alleged violations. If the depaiiment determines that the conduct identified in the 
Pre-Enforcement Notice did not occur, the department will withdraw or amend the Pre
Enforcement Notice, as appropriate, within 30 days. Failure to send a Pre-Enforcement Notice 
does not preclude the department from issuing a formal enforcement action. A Pre-Enforcement 
Notice is not a formal enforcement action and does not afford any person a right to a contested 
case hearing. 

(3) Notice of Pennit Violation (NPV): 

_(1) Prior to assessment of a eivil penalty for a violation of the tenns or eonditions of a National 
Pollutant Disehargo Elimination System Permit, \'later Polhition Con:rol Faeilities Permit, or 
Solid \'laste Disposal Permit, the Department shall provide a Notiee of Permit Violation to the 
permittee. 

(a) Except as provided in subsection (3)(e) below, an NPV will be issued for the first occurrence 
of an alleged Class I violation of an air, water or solid waste permit issued by the department, 
and for repeated or continuing alleged Class II or Class III violations of an air, water, or solid 
waste permit issued by the department when a Notice of Noncompliance or Warning Letter has 
failed to achieve compliance or satisfactory progress toward compliance. [Concepts previously 
included in -0041(2)(c)J 

.(hl_The-An NPVotioe of Permit Violation shall be is in writing, specif~ the violation and 
statesing that a civil penalty will be imposed for the permit violation unless the permittee submits 
one of the following to the cDgepartment within five working days of receipt of the NPVotiee of 
Permit Violation: 

(Aa) A written response from the permittee acceptable to the Department certifying that the 
permitte,;d facility is complying with all terms and conditions of the permit from which the 
violation is cited. The response mustcertification shall include a sufficient description of the 
information on which the permittee's i-s-certificationying compliance relies to enable the 
cDgepartment to determine that compliance has been achieved. f4l-The certification allovred in 
sabseotion (l)(a) of this rule shall must be signed by a Responsible Official based on information 
and belief after making reasonable inquiry. For purposes of this rule "Responsible Official" ef 
the permitted faeility means one of the following: 
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(iA) For a corporation~, a president, secretary, treasurer, or vice-president of the corporation in 
charge of a principal business function, or any other person who performs similar policy- or 
decision-making functions for the corporation; or the manager of one orf more manufacturing, 
production, or operating facilities if authority to sign documents has been assigned or delegated 
to the manager in accordance with corporate procedures~; 

(iiB) For a partnership or sole proprietorship~, a general partner or the proprietor, respectively~; 

(iliC) For a municipality, &~tate, Ffederal, or other public agency~, either a principal executive 
officer or appropriate elected official. 

(Bb) A written proposal, acceptable to the f)gepartment, describing how the pennittee willte 
bring the facility into compliance with the permit. At a minimum, Ai!n acceptable proposal llll4JF 
this mle shall must include at least the following: 

(AD A detailed plan and time schedule for achieving compliance in the shortest practicable time; 

(Bii) A description of the interim steps that will be taken to reduce the impact of the permit 
violation until the permitteQd faeility is in compliance with the permit; and 

(Ciii) A statement that the permittee has reviewed all other conditions and limitations of the 
permit and no other violations of the permit were discovered; or. 

(C) For a water quality pennit violation, a written request to the department that the department 
follow procedures described in ORS 468B.032. Notwithstanding the requirement for a response 
to the depai1ment within five working days, the permittee may file a request m1der this paragraph 
within 20 days from the date of service of the NPV. 

( c) If n the event that any a compliance schedule te-00-approved by the 9.Qepartment under 
paragraph (3)(b)(B) purs:1ant to subsection (l)(b) of this rule provides for a compliance period of 
greate:i· more than six months, the compliance schedule must 9epartrnent shall be incorporate.!:! 
the compliance schedule into a finaln 0Qrder that described in OAR 340 012 004 1(4)(b)(C) 
vrhieh shall provide~ for stipulated penalties in the event of any failure to comply with the 
approved schedule.noncompliance thernwith. The stipulated penalties shall not apply to 
circumstances beyond the reasonable control of the permittee. The stipulated penalties mayshall 
be set at ainounts consistent equivalent to the base penalty amount appropriate for the underlying 
violation as set fo11h in with those established under OAR 340-012-014004&; 

(d) If the NPV is issued by a regional authority, the regional authority may require that the 
pennittee submit infonnation in addition to that described in subsection (3)(b). [Moved from -
0040(1)e)J 

(e) For the purposes of this seetion, when a regional authority issues an l'lPV, different 
acceptability criteria may apply for subseetions (a) and (b) of this section. 
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("2.) The department may No advance notice prior to assessment of a efvi.1-penalty without first 
issuing an NPV shall be required under section (1) of this rule and the Department may iss•ie a 
No:iee of Civil Penalty Assessment if: 

(aA) The violation is intentional; 

(bB) The water or air violation would not normally occur for five consecutive days; or 

(cC) The permittee has received a Notice of Permit Violation, or g_etlwr-formal enforcement 
action with respect to any violation of the permit within the 36 months immediately preceding 
the documentedalleged violation; 

(D) The permittee is subject to the Oregon Title V operating permit program and violates any 
rule or standard adopted under ORS chapter 468A or any permit or order issued under ORS 
chapter 468A; or 

(gfil The requirement to provide such noticean NPV would disqualify a state program from 
federal approval or delegation. The permits and permit conditions to which this NPV exception 
applies include: 

(i) Air Contaminant Discharge Penni! conditions that implement the State Implementation Plan 
under the federal Clean Air Act; 

(ii) Water Pollution Control Facility permit conditions that implement the Underground Injection 
Control progran1 under the federal Safe Drinking Water Act; 

(iii) National Pollutant Discharge Elimination System Permit conditions; and 

(iv) Municipal Landfill Solid Waste Disposal Pennit conditions that implement Subtitle D of the 
federal Solid Waste Disposal Act.t 

(d) The permittee is stihject to the federal operating permit progran1 under ORS 468A.300 to 
468A.320 (Title V of the Clean ,\ir Act of 1990) and violates any rnle or standard adopted or 
permit or order issued under ORS Chapter 4 68A and applicable to the permittee; 

(e) The pormittee is a solid waste permit holder subject to federal solid waste management 
requirements contained in 40 CFR, Part 2S8 as of the effeetive date of these rnles ("Subtitle 
D"), and violates any nile or standm·d adopted or permit or order issued under ORS Chapter 459 
and applieable to the pem1ittee; 

(f) The permittee has an. air contaminm1t discharge perrnit and violates any State Implementation 
Plan requirement contained in the permit; 

(.!h) For purposes ofthts-sectionlll, a "permit" includes permit renewals and modifications~ and 
nNo such renewal or modification willshall result in the requirement that the Dgepartment 
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provide the permittee with an additional advance warning notice before formal enforcement if 
the permittee has received a Notice of Permit Violation, or other formal enforcement action, with 
respect to the permit, within the 36 months immediately preceding the alleged violation. 

Stat. Auth.: ORS 468.020 
Stats. Implemented: ORS 459.376, ORS 468.090 - ORS 468.140, ORS 468A.990 & ORS 
468B.025 
Hist.: DEQ 78, f. 9-6-74, ef. 9-25-74; DEQ 25-1979, f. & ef. 7-5-79; DEQ 22-1984, f. & ef. 11-
8-84; DEQ 16-1985, f. & ef. 12-3-85; DEQ 22-1988, f. & cert. ef. 9-14-88; DEQ 4-1989, f. & 
cert. ef. 3-14-89; DEQ 15-1990, f. & cert. ef. 3-30-90; DEQ 21-1992, f. & cert. ef. 8-11-92; DEQ 
4-1994, f. & cert. ef. 3-14-94; DEQ 19-1998, f. & cert. ef. 10-12-98 

340-012-0041 

Formal Enforcement Actions 

(1) Notice ofNoncompliance (NON): [replaced by -003 8] 

(a) Informs a person of a violation, and the consec:iuences of the violation or continued non 
compliance. The notice may state the actions rec:iuired to resolve the violation and may specify a 
time by which compliance is to be achieved and that the need for fom1al enforcement action will 
be evahiated; 

(b) Shall be issued under the direction of a Manager or authorized representative; 

(c) Shall be issued for all classes of documented violations, unless the violation is a continuing 
violation for which the person has received a prior NON and the contimiing violation is 
documented pursuant to a Department appFOved investigation plan or Order, and the person is iu 
compliance with the Department approved investigation plan or Order. 

(2) Notice of Permit Violation (NPV): 

(a) Is issued pursuant to OAR 340 012 0040; 

(b) Shall be issned by a Regional Administrator er antherized representative; 

(o) Shall be issued for the first occurrence of a documented Class One violation ·,yhieh is not 
eirnepted under OA.R 340 Ol2 0040(2), er the repeated or continuing oee1nTenee of documented 
Class Two or Three violations vffiere a NON has failed to achieve compliam:e or satisfactory 
progress toward compliance. A permittee shall net receive mere than three NONs for Class Two 
violations efthe same permit 'Nithin a 36 month pmied without being issued an l'WV. 

(1) Fonnal enforcement actions may require that the respondent take action within a specified 
timeframe or may assess civil penalties. The department may issue a Notice of Permit Violation 
or fomial enforcement action whether or not it has previously issued a Notice of Noncompliance, 
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Warning Letter or Pre-Enforcement Notice related to the issue or violation. Unless specifically 
prohibited by statute or rnle, the depaiiment may issue a formal enforcement action without first 
issuing a Notice of Pennit Violation. 

{2_;;) Notice of Civil Penalty Assessment (CP A)7 

w may be issued for the occurrence of any class of violation that is not limited by the :NPV 
requirement of OAR 340-012-0038(3).Is issuedpars~1antto ORS 468.130, and OAR 340 012 
0042 and 340 012 0045; 

(b) Shall be isslted by the Direetor; 

(e) May be issued for the oecttrrenee of any Class of documented violation that is not limited by 
the NPV requirement of OAR 340 012 _004_0(±t-

(a) ls issued pursuant to ORS Chapters 183, 454, 459, 465, 466, 467, 468, 468A, or 468B; 

fSj-M may be in the form of a G,:ommission or Dgepatiment G2rder, eF-including any written 
order that has been consented to in writing by the parties adversely affuctod thereby thereto 
including but not limited to, a Mutual Agreement and Order (MA0),7 

(A) Commissien Orders shall be issued by the Commission, or the Directer on behalf efthe 
Co1mnissien; 

(B) Department Orders shall be issued by the Directer; 

(C) All other Orders: 

(i) May be negotiated; 

(ii) Shall be signed by the Directer and the authorized representative of each other party. 

(e) May be issued for any Class ef violatien. 

( 4) Penalty Demand Notice (PON) may be issued according to the terms of any written final 
order that has been consented to in writing by the patties thereto, including, but not limited to, a 
Mutual Agreement and Order (MAO). 

(5) The enforcement actions described in sections (+;f) through (4) of this rule in no way limit the 
DQepartment or G_g_ommission from seeking any other legal or equitable remedies, including 
revocation of any department-issued license or permit, or other remedies-as provided by ORS 
Chapters 183, 454, 459, 465, 466, 467, 468, 468A, and 468B. 
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Stat. Auth.: ORS 454.625, ORS 459.376, ORS 465.400 - ORS 465.410, ORS 466.625, ORS 
467.030, ORS 468.020, ORS 468A.025, ORS 468A.045, & ORS 468B.035 
Stats. Implemented: ORS 454.635, ORS 454.645, ORS 459.376, ORS 459.995, ORS 465.900, 
ORS 466.210, ORS 466.&&990 - ORS 466.8291~, ORS 468.090 - ORS 468.140, ORS 468A.990, 
ORS 468.992, ORS 468B.025, ORS 468B.220 & ORS 468B.450 
Hist.: DEQ 4-1989, f. & cert. ef. 3-14-89; DEQ 15-1990, f. & cert. ef. 3-30-90; DEQ 21-1992, f. 
& cert. ef. 8-11-92; DEQ 4-1994, f. & cert. ef. 3-14-94; DEQ 19-1998, f. & cert. ef. 10-12-98 

340-012-0045 

Civil Penalty Determination Procedure 

(1) Except as provided in OAR 340-012-0038(3), ±in addition to any other liability, duty, or other 
penalty provided by law, the deparhnent may assess \¥hen determining the amount ofa civil 
penalty to be assessed for any violation,-. Except for civil penalties assessed under OAR 340-
012-0155(2), the department dete1mines the amount of the civil penalty other than violations of 
ORS 468.996, whieh a;-e !§determined according to the procedure set furth below in OAR 340 
m±-_0049(8), the Director shall apply using the following procedures: 

(a) Determine the class and the magnitude of each violation: 

(i!A) The classification of eacha violation is determined by consulting OAR 340-012-005~1} to 
340-012-0097~; 

(]2B) The magnitude of the violation is determined as follows: 

(&by first eonsulting tihe selected magnitude categories in OAR 340-012-01351}9g are used. 

(B) Ifin the absenee ofa selected magnitude is not specified in OAR 340-012-0135, or if 
information is not reasonably available to determine which selected magnitude applies, OAR 
340-012-0130, is used to determine the magnitude of the violation. 

(c) [original text from -0045(1)(b)l Choose tihe appropriate base penalty (BP) for each violation 
is established by the matriees of OAR 340 012 0042 after determineding by applying the 
classification and magnitude of each violation to the matrices in OAR 340-012-0140t~ 

( d) The base penalty is adjusted by the application of aggravating or mitigating factors (P =prior 
significant actions, H =history in coffecting prior significant actions, 0 =repeated or ongoing 
violation, M =mental state of the violator and C = efforts to correct) as set forth in OAR 340-
012-0145. 

(e) The appropriate economic benefit (EB) is detennined as set forth in OAR 340-012-0150. 

(2) [original text from -0045(l)(c)J The results of the determinations made in section (1) are 
Stooing with the base penalty, detennine the amount of penalty through appliedeation efln the 
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following formula to calculate the penalty: BP+ ((Q.1 x BP) x (P + H + 0 +RM+ C)] +EB,, 
where: 

(3) [original text from -0045(2)1 In addition to the factors listed in section (1) of this rule, the 
!=Jgirector may consider any other relevant rule of the Cfommission in assessing a civil penalty 
and shall-will state the effect that rulethe eonsideration had on the penalty amount. On rnview, 
the Commission shall consider the faetors eontained in seetion (1) of this rule and any other 
relevant rule of the Commissien. 

Stat. Auth.: ORS 468.020 & ORS 468.130 
Stats. Implemented: ORS 459.376, ORS 459.995, ORS 465.900, ORS 465.992, ORS 466.990 -
ORS 466.994, ORS 468.090-0RS 468.140 & ORS 468B.450 

34() 012 ()()46 

'Written Notiee of Assessment of Civil Penalty; "'hen Penalty Payable 

(1) A civil penalty shall be ffile and payable t01: days aft01· the order assessing the eivil penalty 
beeomes final and the eivil p011alty is thereby imposed by operation of law or on appeal. A 
person against vffiom a eivil penalty is assessed shall be served with a notiee in the form and 
manner provided in OR8 183.415 and OAR Chapter 340, !=Jivision 11. 

(2) Tho written notiee of assessment of eivil pooalty shall eomply vrith OR8 468.135(1) and 
183.090, relating to notice and eontested case hearing applications, and shall state the amount-Bf 
~ooalty or pooalties assessed. 

(3) The rules preseribing procedt!Fe in contested case proeeedings contained in OAR Chapter 
3 40, !=Jivision I 1 shall apply thereafter. 

8tat. Auth.: OR8 459.995, ORS 468.020 & OR8 468.996 
Stats. Implemented: OR8 183.090 
Hist.: !=JEQ 78, f. 9 6 74, ef. 9 25 74; !=JEQ 22 1988, f. & c01t. ef. 9 14 88; R01111n1bered from 
340 012 0070; !=JEQ 21 1992, f. & cert. ef. 8 11 92 

340-012-0053 

Violations that Apply to all Programs 

(1) Class I: 

(a) Violation of a requirement or condition of a commission or department order, consent order, 
agreement or consent judgment (formerly called judicial consent decree). 
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(b) Submitting false, inaccurate or incomplete infonnation to the department where the submittal 
masked another separate violation, caused environmental hann, or caused the department to 
misinterpret any substantive fact. 

(c) Failure to provide access to premises or records as required by statute, permit, order, consent 
order, agreement or consent judgment (formerly called judicial consent decree). 

(cl) Any otherwise unclassified violation that causes a significant adverse impact on the human 
health or the environment, or poses a significant threat to human health or the environment. 

(2) Class II: 

(a) Any otherwise unclassified violation. 

(3) Class III: 

(a) Any otherwise unclassified violation that had no more than a de minimis adverse impact on 
human health or the environment, and posed no more than a de minimis threat to human health 
or other environmental receptors. 

Stat. Auth.: ORS 468.020 & ORS 468.130 
Stats. Implemented: ORS 459.376, ORS 459.995, ORS 465.900, ORS 465.992, ORS 466.990 -
ORS 466.994, ORS 468.090-0RS 468.140 & ORS 468B.450 

340-012-0051_0 

Air Quality Classification of Violations 

_Violations pertaining to air quality shall fie elassified as fullows: 

(1) Class IGne: 

_(a) Violation of a requirement or eondition of a Commission or DS]'lartment Order, or varianoe; 

(i!b) Constructing or operating a source required to have a permit other than a Basic Air 
Contaminant Discharge Permit (ACDP} without first obtaining the appropriate permit; 

(!?.o) Modifying a source with an Agiir P.permit without first notifying and receiving approval 
from the Dgepartment; 

(fa) Failure to install control equipment or meet performance standards as required by New 
Source Performance Standards nnder OAR 340 division 238 or National Emission Standards for 
Hazardous Air Pollutant Standards nnder OAR 340 division 244; 

11/15/04 14 Attachment A-2 



(ge) Violation of a compliance schedule in a permit; 

(s;f) Exceeding a hazardous air pollutant emission limitation; 

(fg) Exceeding an opacity or criteria pollutant emission limitation in a permit, rule or order by a 
factor of greater than or equal to two times the limitation; 

(gh) Exceeding the yearly emission limitations of a permit, rule or order; 

(hi) Failure to perform testing, or monitoring, required by a permit, rule or order that results in 
failure to show compliance with an emission limitation or a performance standard; 

(ii-) Systematic failure to keep records required by a permit, rule or order; 

(ik) Failure to submit semi-annual Compliance Certification or Oregon Title V Annual Operating 
Report; 

(kt) Failure to file a timely application for an Oregon Title V Operating Permit pursuant to OAR 
340 division 218; 

(lm) Submitting a report, semi-annual Compliance Certification or Oregon Title V Annual 
Operating Report, or any part thereof, that does not accurately reflect the monitoring, record 
keeping or other documentation held or performed by the permittee; 

(nm) Causing emissions that are a hazard to public safety; 

(ne) Failure to comply with Emergency Action Plans or allowing excessive emissions during 
emergency episodes; 

(Qp) Violation of a work practice requirement for asbestos abatement projects which causes a 
potential for public exposure to asbestos or release of asbestos into the environment; 

(p_tJ:) Storage or accumulation of friable asbestos material or asbestos-containing waste material 
from an asbestos abatement project which causes a potential for public exposure to asbestos or 
release of asbestos into the environment; 

(gF) Visible emissions of asbestos during an asbestos abatement project or during collection, 
processing, packaging, transportation, or disposal of asbestos-containing waste material; 

(rs) Conduct of an asbestos abatement project by a person not licensed as an asbestos abatement 
contractor; 

(~t) Violation of a disposal requirement for asbestos-containing waste material which causes a 
potential for public exposure to asbestos or release of asbestos into the environment; 
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(ta) Failing to hire a licensed contractor to conduct an asbestos abatement project which results 
in the potential for public exposure to asbestos or release of asbestos into the environment; 

(gv) Advertising to sell, offering to sell or selling a non-certified woodstove; 

(yw) Open burning of materials which are prohibited from being open burned anywhere in the 
&§tate by OAR 340-264-0060(3); 

GY*) Failure to install vapor recovery piping in accordance with standards set forth in OAR 
chapter 340, division 150; 

(KY) Installing vapor recovery piping without first obtaining a service provider license in 
accordance with requirements set forth in OAR chapter 340, division 160; or 

(y20) Submitting falsified actual or calculated emission fee data~t 

_(aa) Failare to provide aeeess to premises or reeords when required l3y lwN, rule, permit or order; 

(1313) Any violation related to air qaality vmieh eauses a major hann or poses a major risk of harm 
ts p®lie healfu er the envirenment. 

(2) Class II+wo: 

(a) Unless otherwise classified, exceeding an emission limitation, other than an annual emission 
limitation, or exceeding an opacity limitation by more than five percent opacity in permits, rules 
or order; 

(b) Violating standards in permits or rules for fugitive emissions, particulate deposition, or odors; 

( c) Failure to submit a complete ACDPAir Contaminant Diseharge Pennit application 60 days 
prior to permit expiration or prior to modifying a source; 

( d) Failure to maintain on site records when required by a permit to be maintained on site; 

( e) Exceedances of operating limitations that limit the potential to emit that do not result in 
emissions above the Oregon Title V Operating Permit permitting thresholds pursuant to OAR 
340 division 218; 

(f) Failure to perform testing or monitoring required by a permit, rule or order unless otherwise 
classified. 

(g) Illegal open burning of agricultural, commercial, construction, demolition, and/or industrial 
waste except for open burning in violation of OAR 340-264-0060(3); 

(h) Failing to comply with notification and reporting requirements in a permit; 
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(i) Failure to comply with asbestos abatement licensing, certification, or accreditation 
requirements; 

(j) Failure to provide notification of an asbestos abatement project; 

(k) Violation of a work practice requirement for asbestos abatement projects that does not cause 
a potential for public exposure to asbestos and does not release asbestos into the environment; 

(I) Violation of a disposal requirement for asbestos-containing waste material that does not cause 
a potential for public exposure to asbestos and does not release asbestos into the environment; 

(m) Failure to perform a final air clearance test or submit an asbestos abatement project air 
clearance report for an asbestos abatement project. 

(n) Failure to display permanent labels on a certified woodstove; 

( o) Alteration of a permanent label for a certified woodstove; 

(p) Failure to use f>_Qepartment-approved vapor control equipment when transferring fuel; 

( q) Operating a vapor recovery system without first obtaining a piping test performed by a 
licensed service provider as required by OAR chapter 340, division 160; 

(r) Failure to obtain f>_department approval prior to installing a Stage II vapor recovery system 
not already registered with the f>gepartment as specified in f>gepartment rules; 

( s) Installing, servicing, repairing, disposing of or otherwise treating automobile air conditioners 
without recovering and recycling chlorofluorocarbons using approved recovery and recycling 
equipment; 

(t) Selling, or offering to sell, or giving as a sales inducement any aerosol spray product which 
contains as a propellant any compound prohibited under ORS 468A.655; 

(u) Selling any chlorofluorocarbon or halon containing product prohibited under ORS 468A.635; 

(v) Failure to pay an emission fee; 

(w) Submitting inaccurate emission fee data; 

(x) Violation of OAR 340-242-0620 by a person who has performed motor vehicle refinishing on 
10 or more on-road motor vehicles in the previous 12 months; 

(y) Constructing or operating a source required to have a Basic ACDP; or 
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(z) Any violation of the Employee Commute Option rules contained in OAR 340-242-0010 to 
0290~-;-

_(aa) Any violation related- to air quality \~~1iet1 iB not otherwise elassified in these rules. 

(3) Class III+l1ree: 

(a) Failure to perform testing, or monitoring required by a permit, rule or order where missing 
data can be reconstructed to show compliance with standards, emission limitations or underlying 
requirements; 

(b) Illegal residential open burning; 

( c) Improper notification of an asbestos abatement project; 

( d) Failure to submit a completed renewal application for an asbestos abatement license in a 
timely manner; 

(e) Failure to display a temporary label on a certified woodstove; 

(f) Exceeding opacity limitation in permits or rules by five percent opacity or less. 

(g) Violation of OAR 340-242-0620 by a person who has performed motor vehicle refinishing on 
fewer than 10 on-road motor vehicles in the previous 12 months. 

[Publications: The publication(s) referenced in this rule is available from the agency.] 

Stat. Auth.: ORS 468.020, ORS 468A.025 & ORS 468A.045 
Stats. Implemented: ORS 468.020 & ORS 468A.025 
Hist.: DEQ 78, f. 9-6-74, ef. 9-25-74; DEQ 5-1980, f. & ef. 1-28-80; DEQ 22-1984, f. & ef. 11-
8-84; DEQ 22-1988, f. & cert. ef. 9-14-88; DEQ 4-1989, f. & cert. ef. 3-14-89; DEQ 15-1990, f. 
& cert. ef. 3-30-90; DEQ 31-1990, f. & cert. ef. 8-15-90; DEQ 2-1992, f. & cert. ef. 1-30-92; 
DEQ 21-1992, f. & cert. ef. 8-11-92; DEQ 19-1993, f. & cert. ef. 11-4-93; DEQ 20-1993(Temp), 
f. & cert. ef. 11-4-93; DEQ 4-1994, f. & cert. ef. 3-14-94; DEQ 13-1994, f. & cert. ef. 5-19-94; 
DEQ 21-1994, f. & cert. ef. 10-14-94; DEQ 22-1996, f. & cert. ef. 10-22-96; DEQ 19-1998, f. & 
cert. ef. 10-12-98; DEQ 6-2001, f. 6-18-01, cert. ef. 7-1-01 

Noise Contrnl Classifieation of Violations 

¥-iefations pertaining to noise eontrol shall be elassified as follows: 

(1) Class One: 
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(a) Violation of a reqHiremont or condition of a Commission or Department order or variance; 

(b) Violations that eirnoed noise standards by ten deciliels or more; 

(c) Exceeding the ambient de!,'radation rule by five decibels or more; or 

(d) Failure to submit a compliance schedttle reqttired by OAR 340 035 0035(2); 

(e) Operating a motor sports vehicle withoHt a properly installed or well maintained mttffler or 
eirneeding the noise-standards set forth in OAR 340 035 0040(2); 

(f) Operating a nevi pennanent motor sports facility withom submitting and rsceiving approval 
of proj acted noise ifBjlact booodaries; 

(g) Failure to provide aecoss to premises or records when required by law, rule, or order; 

(h) Violation of motor racing cmrfews set forth in OAR 340 035 0040(6); 

(i) Any violation related to noise control '.vhich causes a maj er harm or poses a major risk of 
harm to public health or the environment. 

(2) Class Two: 

(a) Violations that ellceed noise standards by three decibels or more; 

(b) Advertising or offering to sell or selling an Hn-certified racing vehicle without displayin-g the 
required notice or obtaining a notarized affidavit of sale; 

(c) l\ny violation related to n-oise control which is not otherwise classified in- these rules. 

(3) Violations that exceed noise stan-dards by one or two decibels are Class III violations. 

Stat. Auth.: ORS 467.030 & ORS 468.020 
Stats. Implemented: ORS 467.050 & ORS 467.990 
Hist.: DEQ 101, f & ef. 10 1 75; DEQ 22 1984, f. & ef. 11 8 84; DEQ 4 1989, f. & eert. ef. 3 
14 89; DEQ 15 11)90, f. & cert. ef. 3 30 90; DEQ 21 1992, f & cert. ef. 8 11 92; DEQ 19 1998, 
f. & cert. ef. 10 12 98 

340-012-0055 

Water Quality Classification of Violations 

_Violations pertaining te water quality shall be classified as follows: 

(1) Class IGne: 
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(a) Violation of a requirement or eondition of a Commission or Department Order; 

(!lb) Causing pollution of waters of the &§tate~t 

(he) Reducing the water quality of waters of the &§tate below water quality standards~t 

(s;d) Any discharge of waste that enters waters of the state, either without a waste discharge 
permit or from a discharge point not authorized by a waste discharge permitt 

(Qe) Failure to comply with statute, rule, or permit requirements regarding notification of a spill 
or upset condition which results in a non-permitted discharge to public waters~t 

(s;t) Violation of a permit compliance schedule~t 

(fg) Any violation of any pretreatment standard or requirement by a user of a municipal 
treatment works which..fililwr impairs or damages the treatment works, or causes a major harm or 
poses a major risk of harm to public health or the environment; 

(gh) Operation of a disposal system without first obtaining a Water Pollution Control Facility 
Permit (WPCF}t 

(i) Failure to provide aeeess to premises or reeords when required by law, rnle, pennit or order; 

(ht) Failure of any ship carrying oil to have financial assurance as required in ORS 468B.300 -
468B.335 or rules adopted there_under~t 

(k) Any violation related to water quality whieh eausos a major harm or poses a major risk of 
ham1 to pablie heak11 or the enviromRent. 

(it) Unauthorized changes, modifications, or alterations to a facility operating under a WPCF or 
National Pollutant Discharge Elimination System (NPDES} permit,~ 

(m) Intentionally submitting false infurmation; 

(in) Operating or supervising a wastewater treatment system without proper certification. 

(2) Class II+we: 

(a) Failure to submit a report or plan as required by rule, permit, or license, except for a report 
required by permit compliance schedule~t 

(b) Any violation of OAR Chapter 340, Division 49 regulations pertaining to certification of 
wastewater system operator personnel unless otherwise classified~t 

( c) Placing wastes such that the wastes are likely to enter public waters by any means~t 
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( d) Failure by any ship carrying oil to keep documentation of financial assurance on board or on 
file with the Pgepartment as required by ORS 468B.300 - 468B.335 or rules adopted there 
under,t 

(e) Failing to connect all plumbing fixtures to, or failing to discharge wastewater or sewage into, 
a Pgepartment-approved system unless otherwise classified in OAR 340-012-0055 or 340-012-
0060,t 

(f) Any violation of a management, monitoring, or operational plan established pursuant to a 
waste discharge permit, that is not otherwise classified in these rules. 

(g) Atly violation related to water quality \\11ieh is not otherwise elassified in these rules. 

(3) Class III Three: 

(a) Failure to submit a discharge monitoring report on time,; 

(b) Failure to submit a complete discharge monitoring report,; 

(c) Exceeding a waste discharge permit biochemical oxygen demand (BOD), carbonaceous 
biochemical oxygen demand (CBOD), or total suspended solids (TSS) limitation by a 
concentration of 20 percent or less, or exceeding a mass loading limitation by ten percent or 
less,; 

( d) Violation of a removal efficiency requirement by a factor ofless than or equal to 0.2 times 
the number value of the difference between 100 and the applicable removal efficiency 
requirement (e.g., ifthe requirement is 65 percent removal, 0.2 (100-65) = 0.2(35) = 7 percent; 
then 7 percent would be the maximum percentage that would qualify under this rule for a permit 
with a 65 percent removal efficiency requirement),; 

(e) Violation of a pH requirement by less than 0.5 pH. 

Stat. Auth.: ORS 468.020 & ORS 468B.015 
Stats. Implemented: ORS 468.090- ORS 468.140, ORS 468B.025, ORS 468B.220 & ORS 
468B.305 
Hist.: DEQ 78, f. 9-6-74, ef. 9-25-74; DEQ 22-1984, f & ef 11-8-84; DEQ 17-1986, f & ef 9-
18-86; DEQ 22-1988, f. & cert. ef. 9-14-88; DEQ 4-1989, f & cert ef. 3-14-89; DEQ 15-1990, f. 
& cert. ef. 3-30-90; DEQ 21-1992, f. & cert. ef. 8-11-92; DEQ 19-1998, f. & cert. ef. 10-12-98 

340-012-0060 

On-8§.ite Sewage Disposal Classification of Violations 

Violations pertaining to On Site Sewage Pisposal shall be elassified as follows: 
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(1) Class IGoo: 

(a) Violation ofa requirement or eondition ofa Commission or Department order; 

([!b) Performin&c, advertising or representing one's self as being in the business ofporfonning 
sewage disposal services without first obtaining and maintaining a current sewage disposal 
servieo license required by ORS 454.695; from tho Department; 

(!2e) Installing or causing to be installed an on-site sewage disposal system or any part thereof, or 
repairing any part thereof, without first obtaining a permit, 

(fd) Disposing of septic tank, holding tank, chemical toilet, privy or other treatment facility 
contents in a manner or location not authorized by the ±:ii;!epartment; 

(i;!e) Owning, G2perating or using an on-site sewage disposal system that is failing by 
discharging sewage or effluent onto the ground or into waters of the state.; 

(f) Failure to provide assess to premises or reeords when required by lav", rnle, pennit or order; 

(g) i\ny violations related to on site sC\vage disposal whieh sause major harm or pose a major 
risk of harm to publie health, welfare, safety or the environment. 

(2) Class ll+wB: 

(a) Installing or eausing to be installed an on site sewage disposal system, or any part thereof, or 
the repairing of any part thereof, whieh f.Eailmes to meet the requirements for satisfactory 
completion within 30 days after written notification or posting of a Correction Notice at the site"; 

(b) Operating or using a nonwater-carried waste disposal facility without first obtaining a letter 
of authorization or permitfrom the Agent.; 

( c) Operating or using an newly eonstrueted, altered or repaired on-site sewage disposal system, 
or part thereof, without first obtaining a Certificate of Satisfactory Completion"; 

(d) Providing any SC\vage disposal sorviee in violation of any stat1lte, rule, lieense, or permit, 
provided that the violation is not otherwise olassified in these rules; 

(d) Advertising or representing oneself as being in the business of performing sewage disposal 
services without a current license as required by ORS 454.695. 

( e) Placing into service, reconnecting to or changing the use of an onsite sewage disposal system 
and Failing to obtain an autheriirntion notieo from the ,\gent prior to affueting ehange to a 
dwelling or eommereial facility that results in tho potential increasfilge in-the projected peak 
daily sewage flow into the system without first obtaining an authorization notice, constrnction 
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pem1it, alteration permit, or repair permitfrom the chvelling or eommoreial faeility in exeess of 
the sewage disposal system's peak design flow.; 

(f) Installing or causing to he installed a nonwater carried waste disposal facility without first 
obtaining written approval from tho Agent; 

(gl:) Failing to connect all plumbing fixtures to, or failing to discharge wastewater or sewage 
into, a I}c;!epartment=-approved on site system, unless failure results in sewage on the ground or 
the discharge of sewage to waters of the state.; 

(g) Licensed sewage disposal business allowing an uncertified installer to supervise or be 
responsible for the construction or installation of a system, or pai.t thereof. 

(h) Failure of a service provider for alternative treatment technologies to submit an annual 
maintenance repo1t. 

(i) Failure of a service provider for alternative treatment technologies to report that a required 
operation and maintenance contract has been terminated. 

_(h) Any violation related to on site sewage disposal Vihich is not othervlise elassifiod in those 
rul&.r. 

(3) Class III: 

(a) Failure by an owner of an alternative treatment technology, recirculating gravel filter, 
commercial sai.1d filter or other alternative system to obtain an operation aJ.ld maintenance 
contract from a certified service provider. 

(b) In situations Violations where the sewage disposal system design flow is not exceeded,, 
placing aJ.1 existing system into service, or chaJ.lging the dwelling or type of commercial facility, 
without first obtaining aJ.1 authorization notice~ are Class Three violations. 

Stat. Auth.: ORS 454.050, ORS 454.625 & ORS 468.020 
Stats. Implemented: ORS 454.635, ORS 454.645 & ORS 468.090 - ORS 468.140 
Hist.: DEQ 78, f. 9-6-74, ef. 9-25-74; DEQ 4-1981, f. & ef. 2-6-81; DEQ 22-1984, f. & ef. 11-8-
84; DEQ 22-1988, f. & cert. ef. 9-14-88; DEQ 4-1989, f. & cert. ef. 3-14-89; DEQ 15-1990, f. & 
cert. ef. 3-30-90; DEQ 21-1992, f. & cert. ef. 8-11-92; DEQ 19-1998, f. & cert. ef. 10-12-98 

340-012-0065 

Solid Waste Management Classification of Violations 

Violations pertaining to tho management, reeovory and disposal of solid wasts shall be elassified 
~ 
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(1) Class IGHe: 

(a) Violation of a requirement or eondition of a Commission or Department Order; 

(l!b) Establishing, expanding, maintaining or operating a disposal site without first obtaining a 
registration or permit; 

(Qe) Accepting solid waste for disposal in a permitted solid waste unit or facility that has been 
expanded in area or capacity without first submitting plans to the Dgepartruent and obtaining 
Dgepartment approval; 

(£d) Disposing of or authorizing the disposal of a solid waste at a location not permitted by the 
Pgepartment to receive that solid waste; 

(!le) Violation of the freeboard limit which results in the actual overflow of a sewage sludge or 
leachate lagoon; 

('1.f) Violation of the landfill methane gas concentration standards; 

(fg) Violation of any federal or state drinking water standard in an aquifer beyond the solid waste 
boundary of the landfill, or an alternative boundary specified by the Dgepartment; 

(git) Violation of a permit-specific groundwater concentration limit, as defined in OAR 340-040-
0030(3) at the permit-specific groundwater concentration compliance point, as defined in OAR 
340-040-0030(2)( e); 

(hi) Failure to perform the groundwater monitoring action requirements specified in OAR 340-
040-0030(5), when a significant increase (for pH, increase or decrease) inthe value of a 
groundwater monitoring parameter is detected; 

(jj) Impairment of the beneficial use(s) of an aquifer beyond the solid waste boundary or an 
alternative boundary specified by the Dgepartment; 

(ik) Deviation from the Dgepartment approved facility plans which results in an safety hazard, 
public health hazard or damage to the environment; 

(]fl) Failure to properly construct and maintain groundwater, surface water, gas or leachate 
collection, treatment, disposal and monitoring facilities in accordance with the facility permit, 
the facility environmental monitoring plan, or Dgepartment rules; 

(lm) Failure to collect, analyze and report ground-water, surface water or leachate quality data in 
accordance with the facility permit, the facility environmental monitoring plan, or Dgepartruent 
rules; 

(mn) Violation of a compliance schedule contained in a solid waste disposal or closure permit; 
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(o) failare to provide access to premises or records when required by law, rnle, permit or order; 

(@)Knowingly disposing, or accepting for disposal, materials prohibited from disposal at a solid 
waste disposal site by statute, rule, permit or order; 

(Qq) Accepting, handling, treating or disposing of clean-up materials contaminated by hazardous 
substances by a landfill in violation of the facility permit and plans as approved by the 
Pgepartment or the provisions of OAR 340-093-0170(3); 

(Qr) Accepting for disposal infectious waste not treated in accordance with laws and 
Pgepartment rules; 

(gs) Accepting for treatment, storage or disposal wastes defined as hazardous under ORS 
466.005, et seq., or wastes from another state which are hazardous under the laws of that state 
without specific approval from the Dgepartment; 

(rt) Mixing for disposal or disposing of principal recyclable material that has been properly 
prepared and source separated for recycling; 

(§u) Receiving special waste in violation of or without a Dgepartment approved Special Waste 
Management Plan; 

(1v) Failure to follow a Dgepartment approved Construction Quality Assurance (CQA) plan 
when constructing a waste cell; 

(gw) Failure to comply with a Dgepartment approved Remedial Investigation Workplan 
developed in accordance with OAR 340-040-0040; 

(Y*) Failure to establish and maintain financial assurance as required by statute, rule, permit or 
order; 

(wy) Open burning in violation of OAR 340-264-0060(3); or 

(~z;) Failure to abide by the terms of a permit automatically terminated due to a failure to submit 
a timely application for renewal as set forth in OAR 340-093-0115(l)(c),t 

(aa) Any violation related to the management, recovery and disposal of solid »vaste which causes 
major harm or poses a major risk of harm to public health or the environment. 

(2) Class II+we: 

(a) Violation of a condition or term of a Letter of Authorization; 
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(b) Failure of a permitted landfill, solid waste incinerator or a municipal solid waste compost 
facility operator or a metropolitan service district to report amount of solid waste disposed in 
accordance with the laws and rules of the Pgepartment; 

( c) Failure to accurately report weight and type of material recovered or processed from the solid 
waste stream in accordance with the laws and rules of the Pgepartment; 

( d) Failure of a disposal site to obtain certification for recycling programs in accordance with the 
laws and rules of the Dgepartment prior to accepting solid waste for disposal; 

(e) Acceptance of solid waste by a permitted disposal site from a person that does not have an 
approved solid waste reduction program in accordance with the laws and rules of the 
Dgepartment; 

(f) Failure to comply with any solid waste permit requirement pertaining to permanent household 
hazardous waste collection facility operations; 

(g) Failure to comply with landfill cover requirements, including but not limited to daily, 
intermediate, and final covers, and limitation of working face size; 

(ll) Unless otllerwise classified faih1re to comply wiili any plan approYed by tlle Department; 

(hi) Failure to submit a permit renewal application 180 days prior to the expiration date of the 
existing permit; or 

(it) Failure to establish and maintain a facility operating record for a municipal solid waste 
landfill~t 

(le) Any violation related to solid waste, solid waste reductiou, or any violation of a solid waste 
pe1mit no: otherwise classified in tllese rules. 

(3) Class III Tllree: 

(a) Failure to post required signs; 

(b) Failure to control litter; 

( c) Unless otherwise classified failure to notify the gDepartment of any name or address change 
of the owner or operator of the facility within ten days of the change. 

Stat. Auth.: ORS. 459.045 & ORS 468.020 
Stats. Implemented: ORS 459.205, ORS 459.376, ORS 459.995 & ORS 468.090 - ORS 468.140 
Hist.: DEQ 78, f. 9-6-74, ef. 9-25-74; DEQ 1-1982, f. & ef. 1-28-82; DEQ 22-1984, f. & ef. 11-
8-84; DEQ 22-1988, f. & cert. ef. 9-14-88; DEQ 4-1989, f. & cert. ef. 3-14-89; DEQ 15-1990, f. 
& cert. ef. 3-30-90; DEQ 21-1992, f. & cert. ef. 8-11-92; DEQ 4-1994, f. & cert. ef. 3-14-94; 
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DEQ 26-1994, f. & cert. ef. 11-2-94; DEQ 9-1996, f. & cert. ef. 7-10-96; DEQ 19-1998, f. & 
cert. ef. 10-12-98; DEQ 6-2001, f. 6-18-01, cert. ef. 7-1-01 

340-012-0066 

Solid Waste Tire Management Classification of Violations 

Violations pertaining to the storage, transportation and management of waste tires or tire derived 
prociuets shall be elassified as follows: 

(1) Class !Gne: 

(a) Violation of a reqairnment or eondition of a Commission or Department Order; 

(l!b) Establishing, expanding, or operating a waste tire storage site without first obtaining a 
permit; 

(ho) Systematic failure to maintain written records of waste tire generation and disposal as 
required; 

(s;.d) Disposing of waste tires or tire-derived products at an unauthorized site; 

(ge) Violation of the compliance schedule or fire safety requirements ofa waste tire storage site 
permit; 

(s;.f) Hauling waste tires or advertising or representing one's self as being in the business of a 
waste tire carrier without first obtaining a waste tire carrier permit as required by laws and rules 
of the gDepartment; 

(fg) Hiring or otherwise using an unpermitted waste tire carrier to transport waste tires; or 

(gh) Failure to establish and maintain financial assurance as required by statute, rule, permit or 
order~t 

(i) Failure te provide aeesss te premises or reoerds when required by law, rule, permit er ardor; 

(j) Any violation related te the storage, transportation or management of waste tires or tire 
derived predHets whloh eaHses major harm or poses a major risk of harm to pu!Jlie health or the 
environment. 

(2) Class II+we: 

(a) Violation of a waste tire storage site or waste tire carrier permit other tban a speeified Class 
One or Class Three violation; 
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(gh) Failure to submit a permit renewal application prior to the expiration date of the existing 
permit within the time required by statute, rule, or permit; 

(he) Hauling waste tires in a vehicle not identified in a waste tire carrier permit or failing to 
display required decals as described in a permitee's waste tire carrier permit; or 

(!;.d) Violation of a condition or term of a Letter Authorization";-

(e) i\ny violation related to the storage, tranSj3ortation or management of waste tires or tire 
derived prodnets which is not otherwise elassified in these rules. 

(3) Class Ill+flroo: 

(a) Failure to submit required annual reports in a timely manner; 

(b) Failure to keep required records on use of vehicles; 

( c) Failure to post required signs; 

( d) Failure to submit a permit renewal application in a timely manner; 

( e) Failure to submit permit fees in a timely manner; 

(f) Failure to maintain written records of waste tire disposal and generation. 

Stat. Auth.: ORS 459.785 & ORS 468.020 
Stats. Implemented: ORS 459.705 - ORS 459.790, ORS 459.992 & ORS 468.090 - ORS 468.140 
Hist.: DEQ 4-1989, f. & cert. ef. 3-14-89;DEQ 15-1990, f. & cert. ef. 3-30-90; DEQ 21-1992, f. 
& cert. ef. 8-11-92; DEQ 19-1998, f. & cert. ef. 10-12-98 

34() ()12 ()()67 

Underground Storage Tank and Heating Oil Tank Classifieatien ef Violations 

Violations pertaining to undergro1md storage tank (UST) systems and heating oil tanks are 
olassified as follows: 

(1) Class One: 

(a) Violating a reE[uirement or oondition of a commission or department order; 

(b) Faibre to report a release or suspected release from an UST system or a heating oil tank; 

(c) Failare to perfurm an investigation or confirmation of a suspected release; 
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(d) Failure to establish or maintain the required financial responsibility mechanism; 

(e) Failure to initiate and complete the investigation or cleanup of a release from an UST system 
or a heating oil tank; 

(f) Failure to submit reports from the investigation or cleanup of a release from an UST system 
or heating oil tank; 

(g) Failure to provide or allow access to premises or records; 

(h) Failure to apply fur and be issued the appropriate general pem1it registration certificate before 
deeonunissioning, installing or operating an UST, not othetwise classified; 

(i) Faihffe to install spill and overfill protection equipment that will prevent a release or to be 
able to detnoastrnte to the deparlmeat that the equipment is properly funetioning; 

U) Failure to install, operate or maintain a method or combinatioa of methods for release 
detection fur an UST system such that the method ean detect a release from any portion of the 
UST systetn; 

(k) Failure to install or use equipment that is properly designed and constructed to proteet any 
portion ofthe UST or piping from corrosion; 

(1) Failure to opm·ate and maintain con-osion protection such that i: eontimwusly provides 
protection to the UST system; 

(m) Faihn-e to pennanently decommission an UST system; 

(n) Failure to obtain approval from the department befure installing or operating vapor or 
groun&Nater monitoring wells as part of a release detection method; 

Jo) Installing, repairing, replaeing or modifying an UST systetn in violation of any rnle adopted 
by the departm6n!, not otherwise classified; 

(p) Systematic failure to conduet testing, monitoring or to keep records; 

(q) Failure to initiate and complete free product removal in aecordance with OAR 340 122 0235; 

(r) Providing installation, modification, repair, replacemffi1t, decommissioning or testing services 
on an UST systetn or providing soil matrix cleanup services at an UST facility without an UST 
service er soil matrix cleanup service provider license; 

(s) Using fraud or deeeit te obtain an UST sm·viee provider, soil matrix eleanup seP1iee provider, 
heating oil tank ser1iee provider or supervisor license or demeastrating negligellee or 
incempetellce in perfunning UST or other tank set"vices; 
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(t) Failure to assess tho excavation zone of a decommissioned or abandoned UST '>Vhen directed 
to do so by the department; and 

(u) l\ny other violations related to UST systems or heating oil tanks that caese or pose significant 
hmm to puhlic health or the environment. 

_(2) Class Two: 

(a) Failure to conduct release detection monitoring and testing activities for USTs or piping, not 
otherwise classified; 

(b) Failure to condact corrosion protection monitoring and testing activities for USTs or pi-ping, 
not otherwise classified; 

(c) Failure to conform to performance stanElards and requirements and thirEI party evaluation anEI 
approval for UST system release Eletection methoEls or equipment or corrosion protection 
equipment, not otherwise classifies; 

(El) Continuing to use a methoEI or methoEls of release Eletection after perioEI alloweEI by rule has 
expires; 

(e) Failure to use or maintain spill or overfill prevention equipment, not otherwise classified; 

(f) FaihKe to meet all requirements for a financial responsibility mechai1ism, not othePNise 
elassifieEI;-

(g) Failure to have a trainee UST system operator for an UST facility after March l, 2004; 

(h) Failure to apply for a moElifieEI general permit registration certificate; 

(i) Failure to have an operation certificate fur all compartments or chambers ofa 
multichambered or multicompartment UST when at least one compartment or chainber has an 
operation certificate; 

(j) Installing, repairing, replacing or modifying an UST or UST equipment or conducting a soil 
matrix cleanup v;ithout proviEling the requires notifications; 

(k) Failure to Elecommission an UST in compliance with the statutes anEI rules aElopteEI by the 
Elepartment, including, bat not limiteEI to, perfurmanee standarEls, proceEltffes, notification, 
general pemut registration anEI site assessment requirements; 

(I) ProviEling installation, moElifioation, Elecommissioning or testing services on an UST syst0H1 
or proviEling soil matrix cleanup services at an UST facility that Eloes not have the appropriate 
gen oral permit registration certificate; 
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(m) Failure by a distributor to obtain the identification rRJmber for eaeb UST and op6fation 
certificate number before depositing a regulated substance into an UST; 

(n) Failure by a distributor to maintain a record of all USTs into which it deposi:ed a regulated 
substance; 

(o) ,\!lowing the installation, modification, decmmnissioning or testing of an UST system oF-OOi-l 
matrix cleanup at an UST facility by any p6l'son uot licensed by tho department; 

(p) Failure to provide information as required by OAR 340 150 0135(6) or as requested by the 
department; 

(q) Failure to submit ebecklists or reports for UST installation, modification or saspected release 
oonfinnation activities; 

(Fl Failure to comply with integrity assessment inspection schedules or requiren1ents for 
internally lined USTs; 

(s) Allowing the performance of heating oil tank serlices or supervision at a heating oil tank by 
any p6l'son not licensed by the department; 

(t) Providing heating oil tank services at a heating oil tank without a heating oil tank service 
provider or super1isor license; 

(u) Failure to submit a con-ective action plan (CAP) in aooordanoe with the sebedule or fonnat 
established by the department pursuant to OAR 340 122 0250; 

(v) Failare by an O'Nner or p01mittee to pass the appropriate national examination before 
performing installation, decommissioning or testing s6fvices on an UST system; 

(\\0 Supervising the installation, modification, repair, replac0111ent, decommissioning, testing or 
soil matriK cleanup of an UST systOlll withoat a supervisor lieense; 

(ll) Failure by an owner or p6l'l11ittee to provide the id011tifieation nurnb6f for each UST or 
operation eertifieate numb01· to persons depositing a regulated sabstance into an UST; and 

(y) Any other violation related to UST systOllls or heating oil tanks not otherwise classified. 

(3) Class Three: 

(a) Failme by a person who sells an UST to notify the new ovmer or permittee ofthe 
department's general pe1mit registration requirements; 

(b) Failure to maintain release deteetion reeords for USTs or piping if the failure does not 
eonstitnte a significant-eperational compliance violation; 
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(c) Failure to maintain required manufacturer's information or third party evaluation documents 
for approved methods or equipment; 

(d) Failure to maintain training records for an U8T system operator; and 

fe) Failure to keep records ofU8T system repair, modification or replacement work. 

340-012-0067 

Underground Storage Tank (UST) Classification of Violations 

(1) Class I: 

(a) Failure to investigate or confinn a suspected release; 

(b) Failure to establish or maintain the required financial responsibility mechanism; 

(c) Failure to obtain the appropriate general permit registration certificate before installing or 
operating an UST; 

(d) Failure to install spill and overfill protection equipment that will prevent a release, or failure 
to demonstrate to the department that the equipment is properly functioning; 

(e) Failure to install, operate or maintain a method or combination of methods for release 
detection such that the method can detect a release from any portion of the UST system; 

(f) Failure to protect from conosion any part of an UST system that routinely contains a 
regulated substance; 

(g) Failure to pennanently decommission an UST system; 

(h) Failure to obtain approval from the department before installing or operating vapor or 
grotmdwater monitoring wells as part of a release detection method; 

(i) Installing, repairing, replacing or modifying an UST system in violation of any rule adopted 
by the department; 

(j) Systematic failure to conduct testing or monitoring, or to keep records; 

(k) Providing or offering tank services without the appropriate UST service provider license; 

(I) Supervising tank services without the appropriate supervisor license; 

(m) Using fraud or deceit to obtain a UST services provider or supervisor license; 
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(n) Demonstrating negligence or incompetence in performing tank services; or 

( o) Failure to assess the excavation zone of a decommissioned or abandoned UST when directed 
to do so by the depal1ment. 

(2) Class II: 

(a) Continuing to use a method or methods of release detection after period allowed by rule has 
expired; 

(b) Failure to have a trained UST system operator for all UST facility after March I, 2004; 

(c) Failure to apply for a modified general pem1it registration certificate; 

(d) Failure to have all operation ce11ificate for each compa11ment of a multi-challlbered or multi
compartment UST when at least one compaitment or chamber has an operation certificate. 

(e) Installing, repairing, replacing or modifying an UST or UST equipment without providing the 
required notifications; 

CD Failure to decommission an UST in compliance with the statutes and rules adopted hy the 
depaitment, including, but not limited to, perfom1ai1ce standards, procedures, notification, 
general pem1it regislmtion ai1d site assessment requirements; 

(g) Providing tank services at an UST facility that does not have the appropriate general pennit 
registration certificate; 

(h) Failure by a distributor to obtain the identification number and operation certificate number 
before depositing a regulated substance into an UST; 

(i) Failure by a distributor to maintain a record of all USTs into which it deposited a regulated 
substance; 

(j) Allowing tank services to be performed by a person not licensed by the department; 

(k) Failure to submit checklists or rep011s for UST installation, modification or suspected release 
confinnation activities; 

(l) Failure to complete an integrity assessment before adding conosion protection; 

(m) Failure by an ovmer or permittee to pass the appropriate national examination before 
performing tank services; or 

(n) Failure to provide the identification mm1ber or operation certificate munber to persons 
depositing a regulated substance into an UST. 
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(3) Class III: 

(a) Failure by a person who sells an UST to notify the new owner or pem1ittee of the 
department's general permit registration requirements. 

Stat. Auth.: ORS 466.720, ORS 466.746, ORS 466.882, ORS 466.994 & ORS 468.020 
Stats. Implemented: ORS 466.706 - ORS 466.835L -&-ORS 466.994 & ORS 468.090 -ORS 
468.140 
Hist.: DEQ 2-1988, f. 1-27-88, cert. ef. 2-1-88; DEQ 22-1988, f. & cert. ef. 9-14-88; DEQ 4-
1989, f. & cert. ef. 3-14-89; DEQ 15-1990, f. & cert. ef. 3-30-90; DEQ 15-1991, f. & cert. ef. 8-
14-91; DEQ 21-1992, f. & cert. ef. 8-11-92; DEQ 4-1994, f. & cert. ef. 3-14-94; DEQ 19-1998, 
f. & cert. ef. 10-12-98; DEQ 6-2003, f. & cert. ef. 2-14-03 

340-012-0068 

Hazardous Waste Management and Disposal Classification of Violations 

_Violations pertaining to the management and disposal of hazardous waste, inelading universal 
·;,•astes, shall be classified as follmvs: 

(1) Class IGne: 

fa-) Violation of a requirement or condition of a Department or Commission order; 

(nb) Failure to make a complete and accurate hazardous waste determination of a residue as 
required by OAR 340-102-0011; 

(Qe) Failure to have a waste analysis plan as required by 40 CFR 265.13; 

(£d) Operation of a hazardous waste treatment, storage or disposal facility (TSD) without first 
obtaining a permit or without having interim status pursuant to OAR 340-105-0010(2)(a); 

(go) Accumulation of hazardous waste on site for longer than twice the applicable generator 
allowable on-site accumulation period; 

(~f) Transporting or offering for transport hazardous waste for off-site shipment without first 
preparing a manifest; 

(fg) Accepting for transport hazardous waste which is not accompanied by a manifest; 
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(gh) Systematic failure of a hazardous waste generator to comply with the manifest system 
requirements; 

(hi) Failure to submit a manifest discrepancy report or exception report; 

(jj) Failure to prevent the unknown entry or prevent the possibility of the unauthorized entry of 
person or livestock into the waste management area of a TSD facility; 

Gk) Failure to manage ignitable, reactive, or incompatible hazardous wastes as required under 40 
CFR Part 264 and 265.17(b)(l), (2), (3), (4) and (5); 

(kl) Illegal disposal of hazardous waste; 

(lm) Disposal of hazardous waste in violation of the land disposal restrictions; 

(nm) Failure to contain waste pesticide or date containers of waste pesticide as required by OAR 
340-109-0010(2); 

(ne) Treating or diluting universal wastes in violation of 40 CFR 273.11, 273.31 or OAR 340-
113-0030(5); 

(Qfl) Use of empty non-rigid or decontaminated rigid pesticide containers for storage of food, 
fiber or water intended for human or animal consumption; 

CllEt) Mixing, solidifying, or otherwise diluting hazardous waste to circumvent land disposal 
restrictions; 

(gF) Incorrectly certifying a hazardouswastefordisposal/treatmentinviolation of the land 
disposal restrictions; 

(rs) Failure to submit a Land Disposal notification, demonstration or certification with a 
shipment of hazardous waste; 

(§t) Shipping universal waste to a site other than an off-site collection site, destination facility or 
foreign destination in violation of 40 CFR 273.18 or 273.38; 

(!H) Failure to comply with the hazardous waste tank integrity assessments and certification 
requirements; 

(gv) Failure of an owner/operator of a TSD facility to have a closure and/or post closure plan 
and/or cost estimates; 

(yw) Failure of an owner/operator of a TSD facility to retain an independent registered 
professional engineer to oversee closure activities and certify conformity with an approved 
closure plan; 
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(w*) Failure of an owner/operator of a TSD facility to establish or maintain financial assurance 
for closure and/or post closure care; 

(10') Systematic failure of an owner/operator of a TSD facility or a generator of hazardous waste 
to conduct inspections; 

(y>'i) Failure of an owner/operator of a TSD facility or generator to promptly correct any 
hazardous condition discovered during an inspection; 

(z;aa) Failing to prepare a Contingency Plan; 

(aaoo) Failure to follow an emergency procedure contained in a Contingency Plan or other 
emergency response plan when failure could result in serious harm; 

(bbw) Storage of hazardous waste in a container which is leaking or presenting a threat of 
release; 

(ccdd) Storing more than 100 containers of hazardous waste without complying with the 
secondary containment requirements at 40 CFR 264.175; 

( ddoo) Systematic failure to follow hazardous waste container labeling requirements or lack of 
knowledge of container contents; 

( ee.ff) Failure to label a hazardous waste container where such failure could cause an 
inappropriate response to a spill or leak and substantial harm to public health or the environment; 

(ffgg) Failure to date a hazardous waste container with a required accumulation date or failure to 
document length of time hazardous waste was accumulated; 

(gghll) Failure to comply with the export requirements for hazardous wastes; 

(hhfi) Violation of aflj' TSD facility permit condition related to the handling, management, 
treatment, storage or disposal of hazardous waste unless otherwise classified.-,j3ffivided that the 
violation is equiYalent ts any Class I violation set forth in these rules; 

@ii) Systematic failure to comply with hazardous waste generator annual reporting requirements, 
Treatment, Storage, Disposal and Recycling facility annual reporting requirements and annual 
registration information; 

(jjkk) Failure to properly install groundwater monitoring wells such that detection of hazardous 
waste or hazardous constituents that migrate from the waste management area cannot be 
immediately be detected; 

(kkll) Failure to install any groundwater monitoring wells; 
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(ilmm) Failure to develop and follow a groundwater sampling and analysis plan using proper 
techniques and procedures; 

(mmnn) Generating and treating, storing, disposing of, transporting, and/or offering for 
transportation, hazardous waste without first obtaining an EPA Identification Number; or 

(nnoo) Systematic failure of a large-quantity hazardous waste generator or TSD facility to 
properly control volatile organic hazardous waste emissions,, 

(pp) Failure te provide access to premises or records when required by lw.v, rnle, permit or order; 

(qq) i\ny violation related to the generation, management and disposal of hazardous waste which 
causes major harm or poses a major risk of harm to public health or the environn1ent; 

_(rr) In addition to tho above, the following Class One violations apply to entities regulated under 
OAR 340 124: [Violations pertaining to dry cleaning facilities have been moved to -0097] 

(1\) Placing hazardous waste generated at a dry cleaning facility at any location other than an 
appropriately labeled hazardous waste storage container. 

(B) Discharging dry deaning wastewater to a sanitary se>»<'er, storm se\ver, septic system, boiler 
or into the waters of the state. 

(C) Failure to have a secondary contaimnent system under and aromid the dry cleaning machine 
as required by OAR 340 124 0040(3)(a) and under and around stored solvent as required by 
OAR 3 40 124 0040(3)(c). 

(D)Failure bypersons generating hazardous waste ata dry deaning faeilityinamountsof220 
po:1Uds a month or less or who never store onsite more than 2,200 pounds of hazardous waste to 
dispose of hazardous \Vaste within one year of the date the '>Vasts was placed in the hazanlous 
waste container. 

(E) Failure by persons generating hazardous waste at a dry oleaning faeility in amounts of220 
peunds a month or less or who never store onsite more than 2,200 pounds of hazardous waste to 
label a hazardous 'Naste storage eontainer 'Nith the date the waste was first placed in the 
container. 

(F) Failaro to store hazardous waste in elosed containers. 

(G) Failure to treat hazardoas waste dry oleaning wastev;a{or in equipment mee:ing the miteria in 
OAR 340 124 0040(2)(c) Of (2)(d). 

(H) Failm-e of a dry cleaning basiness owner or dry cleaning epm·ater te su-bmit an annual report 
to the Department. 
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(I) Failuni of a dry store operator to sabmit an annual report to the Department. 

(J) Failure to report a release of more than one pound of dry cleaning solvent in a 24 hour period 
released outside ofa containment system. 

(K) Failure to repair the cause of a release of dry cleaning solvent within a containment system. 

(2) Class Iltwe: 

(a) Failure to keep a copy of the documentation used to determine whether a residue is a 
hazardous waste; 

(b) Failure to label a tank or container of hazardous wastes with the words "Hazardous Waste," 
"Pesticide Waste," "Universal Waste" or with other words as required that identify the contents; 

(c) Failure to comply with hazardous waste generator annual reporting requirements, Treatment, 
Storage, Disposal and Recycling facility annual reporting requirements and annual registration 
information, unless otherwise classified; 

( d) Failing to keep a container of hazardous waste closed except when necessary to add or 
remove waste; 

(e) Failing to inspect areas where containers of hazardous waste are stored, at least weekly; 

(f) Failure of a hazardous waste generator to maintain aisle space adequate to allow the 
unobstructed movement of personnel, fire protection equipment, spill control equipment, and 
decontamination; 

(g) Accumulating hazardous waste on-site, without fully complying with the Personnel Training 
requirements; 

(h) Failure to manage universal waste in a manner that prevents releases into the environment; or 

(i) Failure to comply with the empty pesticide container management requirements unless 
otherwise classified; 

G) Any violation pertaining to the generation, management and disposal of hazardous waste 
which is not otherwise classified in these rules is a Class Two violation. 

_(k) In addition to the above, tho follovring Class Two violations apply to entities as regulated 
under OAR 340 124. [Violations pertaining to dry cleaning facilities have been moved to -0097] 

(A) Failure to remove dry eleaning solvent remaining in the dry eleaning machine and solvent 
containing residue in aeeordance with OSR 340 124 0040(1)(h) tmd 340 124 0055. 
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(B) Faibre to disconnect utilities from a dry eleaning machine at a dry store in accord with 0,'\R 
340 124 0055. 

(C) Failure to comply with the containment requirements in OAR 340 124 0040(3)(b), (3)(d), 
(3)(e), (3)(£) and (3)(g). 

(D) Failure to prominently post the Oregon Emcorgency Response System telephone number so 
the number is immediately available to all employees of the dry cleaning facility. 

(E) Failure of a person delivering pereHoroothyleno solvent to a dry cleaning facility to use 
closed direct coupled delivery according to OAR 340 124 0040(6) when delivering 
perchloroethylene dry cleaning solvent. 

(F) Failure ofa dry cleaning operator at a dry cleaning facility to lmve closed direct coupled 
delivery fur percl1loroethyleno according to Of.Re 340 124 0040(6). 

(G) Faihlre to label hazardoas waste storage container with the words "hazardous waste". 

(H) Faibre to inm1ediately cleanup a release of dry cleaniug solveut within a eontainment 
system. 

(!) ,'\ny violation pertaining to the geueration, management and disposal of hazardous waste from 
a dry cleaning facility whiel1 is not otherwise classified iu these rules is a Class Tv:o violation. 

(3) Class IIIthree: 

(a) Accumulation of hazardous waste on site by a large-quantity generator for less than ten days 
over the allowableon-site accumulation period; 

(b) Accumulation of hazardous waste on site by a small-quantity generator for less than twenty 
days over the allowable on-site accumulation period; 

( c) Failure of a large-quantity generator of hazardous waste to retain signed copies of manifests 
for at least three years when less than 5% of the reviewed manifests are missing and the facility 
is able to obtain copies during the inspection; 

( d) Failure of a small-quantity generator of hazardous waste to retain signed copies of manifests 
for at least three years when only 3 of the reviewed manifests are missing and the facility is able 
to obtain copies and submit them to the 9.Qepartment within 10 days of the inspection; 

( e) Failure to label only one container or tank which is less than 60 gallons in volume and in 
which hazardous waste was accumulated on site, with the required words "Hazardous Waste," 
"Pesticide Waste," "Universal Waste" or with other words as required that identify the contents; 
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( f) Failure of a large-quantity generator to retain copies of land disposal restriction notifications, 
demonstrations, or certifications when less than 5% of the reviewed land disposal restriction 
notices are missing and the facility is able to obtain copies during the inspection; 

(g) Failure of a small-quantity generator to retain copies of land disposal restriction notifications, 
demonstrations, or certifications when 3 or fewer of the reviewed land disposal restriction 
notices are missing and the facility is able to obtain copies and submit them to the Pgepartment 
within 10 days of the inspection; 

(h) Failure to keep a container of hazardous waste located in a "satellite accumulation area" 
closed except when necessary to add or remove waste, when only one container is open; or 

(i) Failure to properly label a container of pesticide-containing material for use or reuse as 
required by OAR 340-109-00lO(lt 

_(j) In addition-Ee-the-above, ilie fellowing Class Three violations apply to entities as regulated 
under OAR 3 40 124: [Violations pe1iaining to dry cleaning facilities have been moved to -0097] 

(f.) Pailme to notify the Department of ehange or closure at a dry eleamng business or dry store 
aeeording to 340 124 0050. 

[Publications: Publications referenced in this rule are available from the agency.] 

Stat. Auth.: ORS 459.995, ORS 466.070-0RS 466.080, 466.625 & ORS 468.020 
Stats. Implemented: ORS 466.635-466.680, 466.&&990-466.991± & 468.090-468.140 
Hist.: DEQ 1-1982, f. & ef. 1-28-82; DEQ 22-1984, f. & ef. 11-8-84; DEQ 9-1986, f. & ef. 5-1-
86; DEQ 17-1986, f. & ef. 9-18-86; DEQ 22-1988, f. & cert. ef. 9-14-88; DEQ 4-1989, f. & cert . 

. ef. 3-14-89;DEQ15-1990,f.& cert. ef.3-30-90;DEQ2 l-1992, f.& cert.of. 8-U-92;DEQl9-
1998, f. & cert. ef. 10-12-98; DEQ 6-2001, f. 6-18-01, cert. ef. 7-1-01; DEQ 13-2002, f. & cert. 
ef. 10-9-02 

340-012-0071 

Polychlorinated Biphenyl (PCB} Classification of Violations 

Violations pertaining to the management and disposal ofpolyehlorinated biphen)1s (PCB) shall 
lie elassifisd as follows: 

(1) Class IGne: 

(a) Violation of a requirement or condition of a Commission or Department Order; 

(al~) Treating or disposing of PCBs anywhere other than at a permitted PCB disposal facility; or 
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(!2e) Establishing, constructing or operating a PCB disposal facility without first obtaining a 
permit; 

(d) Failure to provide aeeess to premises or reeords when required to by law, rule, permit or 
eHleF. 

' 

(e) Any violation related to the management and disposal of PCBs whieh eauses a major harm or 
poses a major risk ofhann to publie health or the environment. 

(2) Class j_l'.Fwe: 

(a) Violating a condition of a PCB disposal facility permit,; 

(b) Any violation related to the management and disposal of PCBs whieh is not otherwise 
classified in these rules. 

Stat. Auth.: ORS 459.995, ORS 466.625, ORS 467.030, ORS 468.020 & ORS 468.996 
Stats. hnplemented: ORS 466.255, ORS 466.265 - ORS 466.270, ORS 466.530 & ORS 
466.&&990 - ORS 466.99:1;6 
Hist.: DEQ 22-1988, f. & cert. ef. 9-14-88; DEQ 4-1989, f. & cert. ef. 3-14-89; DEQ 15-1990, f. 
& cert. ef. 3-30-90; DEQ 21-1992, f. & cert. ef. 8-11-92; DEQ 19-1998, f. & cert. ef. 10-12-98; 
DEQ 6-2001, f. 6-18-01, cert. ef. 7-1-01 

340-012-0072 

Used Oil Management Classification of Violations 

Violations pertaining to the management of used oil shall be classified as follows: -

(1) Class !Gue: 

(a) Violation of a requirement or eondition of a Department or Commission Order; 

(_i!b) Using used oil as a dust suppressant or pesticide, or otherwise spreading used oil directly in 
the environment; 

(Qc) Collecting, processing, storing, disposing of, and/or transporting, used oil without first 
obtaining an EPA Identification number; 

(fd) Burning used oil with less than 5,000 Btu/pound for the purpose of !.'energy recovery!.' in 
violation of OAR 340-111-0110(3)(b ); 

(ge) Offering for sale used oil as specification used oil-fuel when the used oil does not meet used 
oil-fuel specifications; 
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(~ Offering to sell off-specification used oil fuel to facility not meeting the definition of an 
industrial boiler or furnace, or failing to obtain proper certification under 40 CFR 179.75; 

(fg) Burning off-specification used oil in a device not specifically exempted under 40 CFR 
279.60(a) that does not meet the definition of an industrial boiler or furnace 

(gh) Storing or managing used oil in a surface impoundment; 

(hi) Storing used oil in containers which are leaking or present a threat of release; 

(it) Failure by a used oil transporter or processor to determine whether the halogen content of 
used oil exceeds that permissible for used oil; 

(ik) Failure to develop and follow a written waste analysis plan when required by law; or 

(kl) Failure by a used-oil processor or transporter to manage used-oil residues as required under 
40 CFR 279(10)(ett 

(m) Any violatien related te the management of ased oil whieh eaases maj er hann or poses a 
major risk efharm te public health or the envirenment; 

(n) Failure to previde aecess te premises or records when required to de se by law, rule, permit 
or order. 

(2) Class Il+wB: 

(a) Failure to close or cover used oil tanks or containers as required by OAR 340-111-0032(2); 

(b) Failing to submit annual used oil handling reports; 

( c) Failure by a used-oil transfer facility, processors, or off-specification used-oil burners to store 
used oil within secondary containment; 

( d) Failure to label each container or tank in which used oil was accumulated on site with the 
words "used oil"; 

( e) Failure of a used-oil processor to keep a written operating record at the facility in violation of 
40 CFR 279.57; 

(f) Failure by a used-oil processor to prepare and maintain a preparedness and prevention plan; 
or 

(g) Failure by a used-oil processor to close out used-oil tanks or containers when required by 40 
CFR 279.54(hk 
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(h) Any violation related to the management of used oil 'Nhieh is not otherwise elassified in these 
rules is a Class two violation. 

(3) Class Illthroe: 

filFailure to label one container or tank in which used oil was accumulated on site, when there 
are five or more present, with the required words "used oil." 

[Publications: The publication(s) referred to or incorporated by reference in this rule are 
available from the agency.] 

Stat. Auth.: ORS 459.995, ORS 468.020, ORS 468.869, ORS 468.870 & ORS 468.996 
Stats. Implemented: ORS 459A.580 - ORS 459A.585, ORS 459A.590 & ORS 468.090 - ORS 
468.140 
Hist.: DEQ 33-1990, f. & cert. ef. 8-15-90; DEQ 21-1992, f. & cert. ef. 8-11-92; DEQ 19-1998, 
f. & cert. ef. 10-12-98 

340-012-0073 

Environmental Cleanup Classification of Violations 

Violations of ORS 465.200 through 465.420 and related rules or orders pertaining to 
environmental eleanup shall be elassified as fullows: 

(1) Class !Gne: 

(a) All environmental cleanup~related Class I violations are addressed under OAR 340-012-
0053(1). 

(a) Violation of a requirement or eondition of a Commission or Department order; 

(b) Failure to provide aeeess to premises or reeords when required to do so by law, rule, pennit 
or order; 

(e) .Any violation related to environmental investigation er eleanup wbieb eauses a major harm er 
poses a major risk efharm to public health or the environment. 

(2) Class Il'.fwe: 

(a) Failure to provide information under ORS 465.250~t 

(b) ,\ny violation related to erwironmental investigation or eleanup which is not otherwise 
classified in these rules. 
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Stat. Auth.: ORS 465.280, ORS 465.400 - ORS 465.410, ORS 465.435 & ORS 468.020 
Stats. Implemented: ORS 465.210 & ORS 468.090 - ORS 468.140 
Hist.: DEQ 22-1988, f. & cert. ef. 9-14-88; DEQ 4-1989, f. & cert. ef. 3-14-89; DEQ 15-1990, f. 
& cert. ef. 3-30-90; DEQ 21-1992, f. & cert. ef. 8-11-92; DEQ 19-1998, f. & cert. ef. 10-12-98 

340-012-0074 

Underground Storage Tank (UST) Cleanup Classification of Violations 

(1) Class I: 

(a) Failure to report a confirmed release from an UST; 

(b) Failure to initiate or complete the investigation or cleanup, or to perform required monitoring, 
of a release from an UST; 

(c) Failure to conduct free product removal; 

( d) Failure to properly manage petroleum contaminated soil; 

(e) Failure to mitigate fire, explosion or vapor hazards; 

(f) Using fraud or deceit to obtain a soil matrix cleanup service provider or supervisor license; 

(g) Demonstrating negligence or incompetence in performing soil matrix cleanup services; 

(h) Providing soil matrix cleanup services without obtaining the appropriate service provider 
license; or 

(i) Supervising soil matrix cleanup services without obtaining the appropriate supervisor license. 

(2) Class II: 

(a) Failure to report a suspected release from an UST; 

(b) Failure to submit reports or other documentation from the investigation or cleanup of a 
release from an UST; or 

(c) Failure to submit a corrective action plan or submitting an incomplete corrective action plan. 

Stat. Auth.: ORS 466.746, ORS 466.994 & ORS 468.020 
Stats. Implemented: ORS 466.706 - ORS 466.835 & ORS 466.994 
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340-012-0079 

Heating Oil Tank (HOT) Classification of Violations 

(1) Class I: 

(a) Failure to rep01i a release from an HOT when the failure is discovered by the department; 

(b) Failure to initiate and complete the investigation or cleanup of a release from an HOT; 

(c) Failure to submit reports from the investigation or cleanup of a release from an HOT; 

(d) Failure to initiate and complete free product removal; 

(e) Failure by a service provider to certify that heating oil tank services were conducted in 
compliance with all applicable regulations; 

(f) Failure of a responsible party or service provider to conduct con-ective action after the 
department rejects a certified report; 

(g) Using fraud or deceit to obtain an HOT services provider or supervisor license; 

(h) Demonstrating negligence or incompetence in performing HOT services; 

(i) Providing HOT services without first obtaining the appropriate service provider license; or 

(j) Supervising HOT services without first obtaining the appropriate supervisor's license. 

(2) Class II: 

(a) Failure to submit a con-ective action plan (CAP); 

(b) Failing to properly decommission an HOT; 

(c) Failure of an HOT service provider to hold and continuously maintain en-ors and omissions 
or professional liability insurance; 

(d) Failure to have a supervisor present when performing HOT services; 

(e) Failure to report a release from an HOT within 72 hours when the failure is reported to the 
department by the responsible person or the service provider; 
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(f) Offering to provide heating oil tank services without first obtaining the appropriate service 
provider license. 

Stat. Auth.: ORS 466.746 ORS 466.858 - ORS 466.994 & ORS 468.020 
Stats. Implemented: ORS 466.706, ORS 466.858 - ORS 466.882, ORS 466.994 & ORS 468.090 
- ORS 468.140 

340-012-0081 

Oil and Hazardous Material Spill aud Release Classification of Violations 

Violations pertaining to StJills or releases of oil or bazan:lous materials will be elassified as 
follows: 

(1) Class 1Gne: 

(a) Violation of a requirement or condition of a Commission or Department Order; 

{b}-Failmo to proYido access to premises or records vAion require-0-by-law,-rule,-pe~F-Order; 

(lle) Failure by any person having ownership or control over oil or hazardous materials to 
immediately clean up spills or releases or threatened spills or releases; 

(QEl) Failure to immediately notify the Oregon Emergency Response System (OERS) of the type, 
quantity and location of a spill of oil or hazardous material, and corrective and cleanup actions 
taken-andproposed to be taken-ifthe-arnountofoilorhazardous-materialreleased exceeds the 
reportable quantity, or will exceed the reportable quantity within 24 hours; 

(fo) Failure to immediately stop any spill that has entered or may enter waters of the state; 

(gf) Any spill or release of oil or hazardous materials which enters waters of the state; 

(~g) Failure to identify the existence, source, nature and extent of a hazardous materials spill or 
release, or threatened spill or release; 

(_th) Failure to activate alarms, warn people in the immediate area, contain the oil or hazardous 
material or notify appropriate local emergency personnel; 

(gi-) Failure to immediately implement a required plan; 

(fil) Failure to immediately correct the cause of the spill or release; 
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(ik) Use of chemicals to disperse, coagulate or otherwise treat a spill or release of oil or 
hazardous material spills without prior Pgepartment approval; 

(il) Failure to obtain Pgepartment approval before conducting any major aspect of the spill 
response contrary to a Pf!epartment approved plan for the site or spiller; 

()sm) Intentional dilution of wastes during a spill response; 

(n) Knowingly submitting false infonnation to the Department; 

Qe) Failure to take immediate preventative, repair, corrective or containment action in the event 
of a threatened spill or release; 

(mp) Improper characterization of drug lab waste during disposal or recycling; or 

(nq) Disposal of spilled oils and oil contaminated materials resulting from control, treatment and 
cleanup in a manner not approved by the Pf!epartment. 

(2) Class II'.±we: 

(a) Failure to submit a complete and detailed written report to the Pf!epartment of a spill of oil or 
hazardous material for which the person is responsible describing all aspects of the spill and 
steps taken to prevent a recurrence if required by the Pf!epartment to make a report; 

(b) Failure to use the required sampling procedures and analytical testing protocols for oil and 
hazardous materials spills or releases; 

(c)Failureofaresponsibleparty-to-coordinatewiththePgepartment-duringthe--emeFgency 
response to a spill after being notified of the Pf!epartment's jurisdiction; or 

( d) Failure to immediately report spills or releases within containment areas when reportable 
quantities are exceeded and exemptions are not met under OAR 340-142-0040~;--eF 

(e) Any violation related to the spill or release of oil or hazardous muteriaJs whieh is not 
otherwise elassified in these rules is a Class Two violation. 

(3) Class IIIThree: 

(a) Failure to provide maintenance and inspections records of the storage and transfer facilities to 
the Pf!epartment upon request; or 

(b) Failure of vessel owners or operators to make maintenance and inspection records, and oil 
transfer procedures available to the Pf!epartment upon request. 
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Stat. Auth.: ORS 466.625 & ORS 468.020 
Stats. Implemented: ORS 466.635 - ORS 466.680, ORS 466.992, & ORS 468.090 - ORS 
468.140 
Hist.: DEQ 1-2003, f. & cert. ef. 1-31-03; DEQ 7-2003, f. & cert. ef. 4-21-03 

340-012-0082 

Contingency Planning Classification of Violations 

Violations pertaining to contingency planning shall be classified as fuHows: 

(1) Class IGnc: 

(a) Violation of a requirement or condition of a Commission or Department Order; 

(!!b) Failure to immediately implement the required oil spill prevention and emergency response 
contingency plan; 

(Qe) Failure to immediately implement the site's applicable contingency plan; 

(!ed) Operation of an onshore or offshore facility without an approved or conditionally approved 
oil spill prevention and emergeney response contingency plan; 

(de) Entry into the waters of the state by a covered vessel without an approved or conditionally 
approved oil spill prevention and emergency response contingency plan or purchased coverage 
under an umbrella oil spill prevention and emergency response contingency plan; 

("f)Entry into thewaters ofthestate-by any covered vessel- after the -Dgepartmenthas denied 
such entry; 

(fg) Failure to maintain equipment, personnel and training at levels described in an approved or 
conditionally approved oil spill prevention and emergency response contingency plan; 

{h) Knowingly submitting false infunnation to tbe Department; 

(gi) Failure to establish and maintain financial assurance as required by statute, rule or order; or 

(hi-) Failure by the owner or operator of an oil terminal facility, or covered vessel, to take all 
appropriate measures to prevent spills or overfilling during transfer of petroleum or hazardous 
material products. 

(2) Class II+we: 

(a) Failure to pay the annual fee for all offshore and onshore facilities required to develop oil 
spill prevention and emergency response plans; 
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(b) Failure to pay the per trip fee for all regulated vessels or barges within thirty (30) days of 
conclusion of each trip; 

(c) Failure by any onshore or offshore facility or covered vessel to submit an oil spill prevention 
and emergency response contingency plan to the t)gepartment at least 90 calendar days before 
beginning operations in Oregon; 

( d) Failure, in the event of a spill, to have prepared and have available on-site a simplified field 
document summarizing key notification and action elements of a required vessel or facility 
contingency plan; 

(e) Failure by a plan holder to submit and implement required changes to a required vessel or 
facility contingency plan that has received conditional approval status from the Dgepartment 
within thirty (30) calendar days of conditional approval; 

(f) Failure of a covered vessel or facility contingency plan holder to submit the required vessel or 
facility contingency plan for re-approval at least ninety (90) days before the expiration date of 
the required vessel or facility contingency plan; or 

(g) Failure to obtain Dgepartment approval of the management or disposal of spilled oil or 
hazardous materials, or materials contaminated with oil or hazardous material, that are generated 
during spill response~j-Bf 

(h) Any violation related to required eontingeney plaas that is not otherwise elassified in these 
rules is a Class Two violation. 

(3) Class III'.Fhree: 

(a) Failure to provide maintenance and inspections records of the storage and transfer facilities to 
the Dgepartment upon request; 

(b) Failure of a vessel owner or operator to make maintenance and inspection records and oil 
transfer procedures available to the Dgepartment upon request; 

(c) Failure to have at least one copy of the required vessel or facility contingency plan in a 
central location accessible at any time by the incident commander or spill response manager; 

( d) Failure to have the covered vessel field document available to all appropriate personnel in a 
conspicuous and accessible location; 

( e) Failure to notify the t)gepartment within 24 hours of any significant changes that could affect 
implementation of a required vessel or facility contingency plan; or 

(f) Failure to distribute amended page(s) of the plan changes to the Dgepartment within thirty 
(30) calendar days of the amendment. 
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Stat. Auth.: ORS 468B.350 
Stats. Implemented: ORS 468B.345 
Hist.: DEQ 1-2003, f. & cert. ef. 1-31-03 

340-012-0083 

Ballast Water Management Classification of Violations 

Violations pertaining to ballast 'Nater management shall be elassified as follows. 

(1) Class !Gne: 

_(a) Violation of a Commission or Departn:ent Order; 

(b) Failure to provide aeeess to premises or reeords when required by law, rule, permit or order; 

(go) Unauthorized discharging of ballast water~;-& 

(d) Knowingly submitting false information. 

(2) Class II+we: 

(a) Failure to report ballast water mauagement information to the DQ_epartment at least 24 hours 
before entering the waters of this 8-§tate; or 

(b) Failure to file an amended ballast water mauagement report after a change in the vessel's 
ballast water mauagement plau~;-& 

(e) Any violation oftbeso rules related to ballast water management, or ballast water reports and 
repo1iing, tbat is not otberwise elassified in tbese rules is a Class Two violation. 

Stat. Auth.: ORS 783.600 to ORS 783.992 
Stats. Implemented: ORS 783.620 
Hist.: DEQ 1-2003, f. & cert. ef. 1-31-03 

340-012-0097 
Dry Cleaning Classification of Violations 

(1) Class I: 

(a) Placing or storing hazardous waste generated at a dry cleaning facility at auy location other 
than in an appropriately labeled hazardous waste storage container; 

(b) Discharging dry cleaning wastewater to a sanitary sewer, storm sewer, septic system, boiler 
or into waters of the state; 
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(c) Failure to have a secondary containment system under and around a dry cleaning machine or 
stored solvent; 

(d) Failure of a person generating hazardous waste at a dry cleaning facility to dispose of 
hazardous waste within the required time frame from when the waste was placed in a hazardous 
waste container; 

( e) Failure of a person generating hazardous waste at a dry cleaning facility to label a hazardous 
waste storage container with the date the waste was first placed in the container; 

(f) Failure of a dry cleaning owner or operator to store hazardous waste in closed containers; 

(g) Failure of a d1y cleaning owner or operator to treat hazardous waste dry cleaning wastewater 
in the required equipment; 

(h) Failure of a dry cleaning owner or operator to submit an annual report to the depaiiment; 

(i) Failure to report a release outside of a containment system of more than one pound of dry 
cleaning solvent released in a 24-hour period; or 

(j) Failure to repair the cause of a release of dry cleaning solvent within a containment system. 

(2) Class II: 

(a) Failure of a dry cleaning owner or operator to remove dry cleaning solvent or solvent
containing residue from a dry cleaning machine, dry cleaning store or dry store as required; 

(b) Failure to disconnect utilities from a dry cleaning machine at a dry cleaning store as required; 

(c) Failure of a dry cleaning operator to comply with containment requirements; 

(d) Failure of a dry cleaning operator to prominently post the Oregon Emergency Response 
System telephone munber so the number is immediately available to all employees of the dry 
cleaning facility; 

(e) Failure of a person delivering perchloroethylene to a dry cleaning facility to use closed, 
direct-coupled delivery; 

(f) Failure of a dry cleaning operator to have closed, direct-coupled delivery for 
perchloroethylene; 

(g) Failure of a dry cleaner owner or operator to label a hazardous waste storage container with 
the words "hazardous waste;" or 
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(h) Failure to immediately clean up a release of dry cleaning solvent within a containment 
system. 

(3) Class Ill: 

(a) Failure to notify the department of change or closure at a dry cleaning business or dry store. 

Stat. Auth.: ORS 466.070 - ORS 466.080, ORS 466.625 & ORS 468.020 
Stats. Implemented: ORS 466.635 ·····ORS 466.680, ORS 466.990, ORS 466.994 & ORS 468.090 
-468.140 

340-012-0130 [original text from -0045(1)(a)J 

Determination of Violation lVIagnitude 

(1) For each civil penalty assessed, the magnitude shall-will be moderate unless: 

(a) A selected magnitude is specified in 340-012-0135 and infom1ation is reasonably available to 
the department to detennine the application of that selected magnitude; or 

(b) The department determines, using information reasonably available to it, that the magnitude 
should be major under section (2) or minor under section (3). 

(c) If the department detennines, using information reasonably available to the department, that a 
general or selected magnitude applies, the Depa:t1ment's determination is the presumed 
magnitude of the violation, but the person against whom the violation is alleged has the 
opportunity and the burden to prove that another magnitude applies and is more probablethan 
the presumed magnitude. 

(;?.i) The magnitude of the violation will be major I!fthe fl!:[epartment finds that the violation had 
a significant adverse impact on humU11 health or the environment~osed a significant threat to 
public health. , a determination of major magnitt1de shall be made. In making this findinga 
deteimination of major magnitude, the fl!:[epartment shall-will consider all reasonably available 
applicable information, including, but not limited to: such factors as: Tthe degree of deviation 
from applicable statutes or tlie-Gfommission!s and fl!:[epartment's statutes, rules, standards, 
permits or orders,; the extent of actual effects of the violation; the concentration, volume, 
percentage, duration,or toxicity of the materials involved; and the duration, and the eittent of the 
effucts of the violation. In making this finding, the fl!:[epartment may consider any single factor 
to be conclusive~ for the purpose of making a major magnitude determination; 

(lii) The magnitude of the violation will be minor±ifthe f>Qepartment finds that the violation 
had no more than a de minimis potential for or aetual adverse impact on human health or the 
environment, and !10l'-posed no more than a de minimis any-threat to public human health, or 
other environmental receptors~, a determination of minor magnitude shall be made. In making 
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this findinga determination of minor magnitude, the -9gepartment sflal+.will consider all 
reasonably available applicable information including, but not limited to: such factors as: T the 
degree of deviation from applicable statutes or fue-Gfommission!s and -9gepartment's statutes, 
mies, standards, permits or orders,~ the extent of actual or threatened effects of the violation; the 
concentration, volume, percentage, duration,or toxicity of the materials involved;, and the 
dmation eiltent of the effects of the violation. In making this finding, the -9gepartment may 
consider any single factor to be conclusive~ fur the purpose of making a minor magnitude 
detennination. 

Stat. Auth.: ORS 468.020 & ORS 468.130 
Stats. Implemented: ORS 459.376, ORS 459.995, ORS 465.900, ORS 465.992, ORS 466.990-
0RS 466.994, ORS 468.090 - ORS 468.140 & ORS 468B.450 

340-012-0135G9G 

Selected Magnitude Categories 

(1) Magnitudes for select violations pertaining to Al!ir Qguality may be determined as follows: 

(a) Opacity limitation violations: 

(A) Major - Opacity measurements or readings of more than 40 percent opacity over the 
applicable limitation; 

(B) Moderate - Opacity measurements or readings between greater than 10 percent and 40 
percentorless opacity over the applicablelimitation; 

(C) Minor - Opacity measurements or readings of ten percent or less opacity over the applicable 
limitation. 

(b) Steaming rates, performance standards, and fuel usage limitations: 

(A) Major - Greater than 1.3 times any applicable limitation; 

(B) Moderate - From 1.1 up to and including 1.3 times any applicable limitation; 

(C) Minor - Less than 1.1 times any applicable limitation. 

( c) Air contaminant emission limitation violations for selected air pollutants: 

fA) Magnitude determinations under this subsection shall be made based upon significant 
emission rate amounts listed in OAR 340-200-0020 (Tables 2 and 3).the fullowing table: (Table 
not included. See ED. NOTE.] 
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(AB) Major: 

(i) Exceeding the annual amount limit as established by permit, rule or order by more than the 
above amount; 

(ii) Exceeding the monthly ffillffiltlt-limit as established by permit, rule or order by more than ten 
percent of the above amount; 

(iii) Exceeding the daily amount limit as established by permit, rule or order by more than 0.5 
percent of the above amount; 

(iv) Exceeding the hourly amount limit as established by permit, rule or order by more than 0.1 
percent of the above amount. 

(!2.G) Moderate: 

(i) Exceeding the annual amount limit as established by permit, rule or order by an amount from 
50 up to and including 100 percent of the above amount; 

(ii) Exceeding the monthly amount limit as established by permit, rule or order by an amount 
from five up to and including ten percent of the above amount; 

(iii) Exceeding the daily amount limit as established by permit, rule or order by an amount from 
0.25 up to and including 0.50 percent of the above amount; 

(iv) Exceeding the hourly amount limit as established by permit, rule or order by an amount from 
0.05 up to and including 0.10 percent of the above amount. 

(CP)Minor: 

(i) Exceeding the annual amount limit as established by permit, rule or order by an amount less 
than 50 percent of the above amount; 

(ii) Exceeding the monthly amount limit as established by permit, rule or order by an amount less 
than five percent of the above amount; 

(iii) Exceeding the daily amount limit as established by permit, rule or order by an amount less 
than 0.25 percent of the above amount; 

(iv) Exceeding the hourly amo·,mt limit as established by permit, rule or order by an amount less 
than 0.05 percent of the above amount. 

( d) Asbestos violations: 
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(A) Major - More than 260 lineal feet or more than 160 square feet or more than 35 cubic feet of 
asbestos-containing material; 

(B) Moderate - From 40 lineal feet up to and including 260 lineal feet or from 80 square feet up 
to and including 160 square feet or from 17 cubic feet up to and including 35 cubic feet of 
asbestos-containing material; 

(C) Minor - Less than 40 lineal feet or 80 square feet or less than 17 cubic feet of asbestos
containing material; 

(D) The magnitude of the asbestos violation may be increased by one level ifthe material was 
comprised of more than five percent asbestos. 

(e) Open burning violations: 

(A) Major - Initiating or allowing the initiation of open burning of material constituting more 
than five cubic yards in volume; 

(B) Moderate - Initiating or allowing the initiation of open burning of material constituting from 
one up to and including five cubic yards in volume, or if the &.\lepartment lacks sufficient 
information on which to base a determination; 

(C) Minor - Initiating or allowing the initiation of open burning of material constituting less than 
one cubic yard in volume; 

(D) For the purposes of determining the magnitude of a violation only, five tires shall be deemed 
the equivalent in volume to one cubic yard. 

(2) Magnitudes for select violations pertaining to Water Quality may be determined as follows: 

(a) Violating wastewater discharge limitations: 

(A) Major: 

(i) Discharging more than 30% outside any applicable range for flow rate, concentration 
limitation, or mass limitation, except for toxics, pH, and bacteria; or 

(ii) Discharging more than 10% over any applicable concentration limitation or mass load 
limitations for toxics; or 

(iii) Discharging wastewater having a pH of more than 1.5 above or below any applicable pH 
range; or 

(iv) Discharging more than 1,000 bacteria per 100 milliliters (bact./100 mis) over the effluent 
limitation; or 
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(v) Discharging wastes having more than 10% below any applicable removal rate. 

(B) Moderate: 

(i) Discharging from 10% to 30% outside any applicable range for flow rate, concentration 
limitation, or mass limitation, except for toxics, pH, and bacteria; or 

(ii) Discharging from 5% to 10% over any applicable concentration limitation or mass load 
limitations for toxics; or 

(iii) Discharging wastewater having a pH from 0.5 to 1.5 above or below any applicable pH 
range; or 

(iv) Discharging from 500 to 1,000 bact./100 mls over the effluent limitation; or 

(v) Discharging wastewater having from 5% to 10% below any applicable removal rate. 

(C) Minor: 

(i) Discharging less than 10% outside any applicable range for flow rate, concentration limitation 
or mass limitation, except for toxics, pH, and bacteria; or 

(ii) Discharging less than 5% over any applicable concentration limitation or mass load 
limitations for toxics; or 

(iii) Discharging wastewater having a pH ofless than 0.5 above or below any applicable pH 
range; or 

(iv) Discharging less than 500 bact./100 mis over the effluent limitation; or 

(v) Discharging wastewater having less than 5% below any applicable removal rate. 

(b) Causing violation of numeric water-quality standards: 

(A) Major: 

(i) Reducing or increasing any criteria by 25% or more of the standard except for toxics, pH, and 
turbidity; 

(ii) Increasing toxics by any amount over the acute standard or by 100% or more of the chronic 
standard; 

(iii) Reducing or increasing pH by 1.0 pH unit or more from the standard; 

(iv) Increasing turbidity by 50 nephelometric turbidity units (NTU) or more of the standard. 
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(B) Moderate: 

(i) Reducing or increasing any criteria by more than 10% but less than 25% of the standard, 
except for toxics, pH, and turbidity; 

(ii) Increasing toxics by more than 10% but less than 100% of the chronic standard; 

(iii) Reducing or increasing pH by more than 0.5 pH unit but less than 1.0 pH unit from the 
standard; 

(iv) Increasing turbidity by more than 20 but less than 50 NTU over the standard. 

(C) Minor: 

(i) Reducing or increasing any criteria by 10% or less of the standard, except for toxics, pH, and 
turbidity; 

(ii) Increasing toxics by 10% or less of the chronic standard; 

(iii) Reducing or increasing pH by 0.5 pH unit or less from the standard; 

(iv) Increasing a turbidity standard by 20 NTU or less over the standard. 

(D) The magnitude of the violation may be increased one level ifthe reduction or increase: 

(i) Occurred in a stream which is water-quality limited for that criterirnnc1iterion; or 

(ii) For oxygen or turbidity in a stream where salmonids are rearing or spawning; or 

(iii) For bacteria in shell-fish growing waters or during period June 1 through September 30. 

(3) Magnitudes for select violations pertaining to Hazardous Waste may be determined as 
follows: 

(a) Failure to make a hazardous waste determination: 

(A) Major - Failure to make the determination on five or more waste streams; 

(B) Moderate - Failure to make the determination on three or four waste streams; 

(C) Minor - Failure to make the determination on one or two waste streams; 

(D) The magnitude of the violation may be increased by one level, if more than 1,000 gallons of 
hazardous waste is involved in the violation; 
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(E) The magnitude of the violation may be decreased by one level, ifless than 250 gallons of 
hazardous waste is involved in the violation. 

(b) Hazardous Waste disposal violations: 

(A) Major - Disposal of more than 150 gallons of hazardous waste, or the disposal of more than 
three gallons of acutely hazardous waste, or the disposal of any amount of hazardous waste or 
acutely hazardous waste that has a substantial impact on the local environment into which it was 
placed; 

(B) Moderate - Disposal of 50 to 150 gallons of hazardous waste, or the disposal of one to three 
gallons of acutely hazardous waste; 

(C) Minor - Disposal ofless than 50 gallons of hazardous waste, or the disposal ofless than one 
gallon of acutely hazardous waste when the violation had no potential for or had no more than de 
minimis actual adverse impact on the environment, nor posed any threat to public health, or other 
environmental receptors. 

( c) Hazardous waste management violations: 

(A) Major - Failure to comply with hazardous waste management requirements when more than 
1,000 gallons of hazardous waste, or more than 20 gallons of acutely hazardous waste, are 
involved in the violation; 

(B) Moderate - Failure to comply with hazardous waste management requirements when 250 to 
1,000 gallons of hazardous waste, or when 5 to 20 gallons of acutely hazardous waste, are 
involved in the violation; 

(C) Minor - Failure to comply with hazardous waste management requirements when less than 
250 gallons of hazardous waste, or 10 gallons of acutely hazardous waste are involved in the 
violation. 

(4) Magnitudes for select violations pertaining to Solid Waste maybe determined as follows: 

(a) Operating a solid waste disposal facility without a permit: 

(A) Major - If the volume of material disposed of exceeds 400 cubic yards; 

(B) Moderate - If the volume of material disposed of is between 40 and 400 cubic yards; 

(C) Minor - If the volume of materials disposed of is less than 40 cubic yards; 

(D) The magnitude of the violation may be raised by one magnitude ifthe material disposed of 
was either in the floodplain of waters of the state or within 100 feet of waters of the state. 
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(b) Failing to accurately report the amount of solid waste received. 

(A) Major - If the amount of solid waste is underreported by more than 15% of the amount 
received; 

(B) Moderate - If the amount of solid waste is underreported by from 5% to 15% of the amount 
received; 

(C) Minor - If the amount of solid waste is underreported by less than 5% of the amount 
received. 

(5) Magnitudes for select violations pertaining to spills of oil or hazardous materials may be 
adjusted when a violation listed in subsection (a) or (b) has been determined. Further, any 
overdue notification violation under subsection (b) is raised in significance as indicated in 
subsection ( c) if the amount of the material involved equals or exceeds the reportable quantity 
(RQ) set by OAR chapter 340L-division 142: 

(a) Failure to clean up spills involving the following quantities spilled to land and not threatening 
waters of the 8]>tate: 

(A) Major - Greater than 10 times the RQ. 

(B) Moderate - From the RQ to 10 times the RQ. 

(C) Minor - Less than the RQ. 

(b) Overdue notification violations. 

(A) Major - Notifying more than one week after the spill or release. 

(B) Moderate - Notifying from 48 hours to one week after the spill or release. 

(C) Minor - Notifying between 24 and 48 hours after the spill or release. 

( c) Overdue notification violations are raised in relation to RQ: 

(A) A spill or release of greater than 10 times the RQ increases minor or moderate magnitude 
violations in section (5)(b) to major magnitude violations. 

(B) A spill or release equal to twice the RQ, or to 10 times the RQ, increases a minor magnitude 
violation in section (5)(b) to a moderate magnitude violation. 

[ED. NOTE: Tables & Publications referenced are available from the agency.) 
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Stat. Auth.: ORS 468.065 & ORS 468A.045 
Stats. Implemented: ORS 468.090 - ORS 468.140 & ORS 468A.060 
Hist.: DEQ 21-1992, f. & cert. ef. 8-11-92; DEQ 4-1994, f. & cert. ef. 3-14-94; DEQ 19-1998, f. 
& cert. ef. 10-12-98; DEQ 1-2003, f. & cert. ef. 1-31-03 

340-012-0140tJG 

Determination of Base Qvil-Penalty Sehedule lVlatric-es 

(l) Except for Class III violations and for penalties assessed under OAR 340-012-0155, the base 
penalty (BP) is detennined by applying the type, class and magnitude of the violation to the 
matrices set fo1ih in this section. For Class III violations, no magnitude determination is 
required.In addition to any liability, duty, or other penalty provided by law, the Director may 
assess a civil penalty fer any violation pertaining to the Commission's or Department's statutes, 
rules, pennits or orders by service of a written notice of assessment of civil pei:alty upon the 
Respondent. Except fer civil penalties assessed under OAR 310 012 0018 and 310 012 0019, 
the amount of any civil pei1alty shall be detennined through the use of the follov;ing matrices in 
conjunction with the formula contained in OAR 310 012 0015: 

(2.+)Ea) $~.f-0,000 Penalty Matrix: 

(l!b) No civil penalty issued by the Director pursuant to this matrix shall be less than $50 dollars 
or more than $10,000 dollars for each day of each Yiolation. Th"is $8,000 penalty matrix shall 
appliesv to the following: 

(A)Any violationofanrslated to airquality_statutes, rules,_permits orrelated. orderscommitted 
by a person that has or should have a Title V permit or an Air Contaminant Discharge Permit 
(ACDP) issued pursuant to New Source Review (NSR) regulations or Prevention of Significant 
Deterioration (PSD) regulations, or section l 12(g) of the federal Clean Air Act. 

ill}, except for the selected-e Qpen burning violations as follows:listed in section (3) below; 

(i) Any violation of an open burning statute, rnle, pennit or related order committed by a 
permitted industrial facility. 

(ii) Any violation of OAR 340-264-0060(3) in which 25 or more cubic yards of prohibited 
materials are burned, except when committed by a residential owner-occupant. 

(iii) Any violation of OAR 340-264-0080 through -0180 in which ten or more cubic yards of 
commercial, construction, demolition, or industrial wastes are burned. 

(iv) Any violation involving open burning of more than 15 tires except when committed by a 
residential owner-occupant. 
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CC) Any violation of 468B.025(l)(a) or (l)(b), or of ORS 468B.050(l)(a) by a person without an 
National Pollutant Discharge Elimination Svstem (NPDES) permit. 

(QB) Any violation related to ORS 164 .785 andof a water quality statutes, rules, pennits or 
related orders, violations _by~ 

{ilaA person that has an NPDES permit, or that ha~ving or needing should have a Water 
Pollution Control Facility (WPCF) P.pennit, for a municipal or private utility sewage treatment 
facility with a permitted flow of five million or more gallons per day., violations of ORS Chajlter 
4 5 4 and on site SO\Vage disposal rules by a person performing sev;age disposal services; 

(ii) A person that has a major industrial source NPDES permit. 

(iii) A person that has a population of 100,000 or more, as determined bv the most recent 
national census, and either has or should have a \VPCF Municipal Stormwater Underground 
Injection Control (UIC) System Pem1it, or has an NPDES Municipal Separated Storm Sewer 
Systems (MS4) Stonnwater Discharge Permit. 

(iv) A person that has or should have a WPCF permit for a major vegetable or fruit processing 
facility, for a major mining operation involving over 500,000 cubic yards per year, or for any 
mining operation using chemical leaching or froth flotation. 

(v) A person that installs or operates a prohibited Class I, II, III, IV or V UIC system, except for 
a cesspool. 

(EC) Any violation related to of an underground storage tanks statutes, rules, permits or related 
orders, committed by the owner, operator or permittee of 10 or more UST facilities or a person 
who is licensed or should be licensed by the department to perform tank services.eiceept for 
failure to pay a foe due and O'.Ying :mder ORS 486.785 and 466.795; 

(Fl Any violation of a heating oil tank statute, rule, pem1it, license or related order committed by 
a person who is licensed or should be licensed by the department to perform heating oil tank 
services. 

(G) Any violation of ORS 468B.485, or related rules or orders regarding financial assurance for 
ships transporting hazardous materials or oil. 

(H) ,i\ny violation of a used oil statute, rule, permit or related order committed by a person who 
is a used oil transporter, transfer facility, processor or re-refiner, off-specification used oil burner 
or used oil marketer. 

(IP) Any violation related to of a hazardous waste management statutes, rules, permits or related 
orders, exeept for violations of ORS 166.992 related to damage to wildlifu;_Qy::c 
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(i) A person that is a large quantity generator or hazardous waste transporter. 

(ii) A person that has or should have a treatment, storage or disposal facility permit. 

(.ll~) Any violation related to of an oil and hazardous material spill and release statutes, rules, or 
related orders, mwept for negligent or intentional oil spills;, 

(KF) Any violation related to of a polychlorinated biphenyls (PCBs) management and disposal 
statutes, rule, permit or related order;, 

(1G) Any violation of ORS Chapter 465, UST or environmental cleanup statute, rules, errelated 
orders or related agreement.; 

(H) Any violation of ORS Chapter 4 67 or any violation related to noise control rnles or orders; 

(M-l) Unless specifically listed under another penalty matrix, Ai!IlY violation of ORS Chapter 459 
or any violation related to of a solid waste statutes, rules, permits, or related orders committed 
Qy;_; 

(i) A person that has or should have a solid waste disposal permit. 

(ii) A person with a population of25,000 or more, as determined by the most recent national 
census. 

(J) Any violation of ORS Chapter 459A, except as provided in section (4) oftrns rnle and except 
any violation by a city, county or metropolitan service district of failing to provide the 
opportunity to recycle as required by law; and 

(2) Ia addition to any other penalty proYided by law, any person eausing an oil spill thrnugh an 
intentional or negligent aet shall incur a civil penalty of not less than $I 00 dollars or more than 
$20,000 dollars. The ammmt of the penalty shall be determined by doubling the values contained 
in the matriJl in seetion (1) of this rule in eonjunction '>vith the formula contained in Of.R 3 40 
012 0045. [language moved to -0155(1)(b)J 

[original language from -0042(1)(a)(A)} 

(b) The base penalty values for the $8,000 penalty matrix are as follows: 

@Class I: 

(i) Major -- $eli000; 

(ii) Moderate -- $;;1000; 

(iii) Minor -- $+2_000. 
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(B) Class II: 

(i) Major -- $±:1:000; 

(ii) Moderate -- $+iooo; 

(iii) Minor -- $~ 1000. 

(C) Class III: $750 

(i) Major $500; 

(ii) Moderate $250; 

(iii) Miner $100. 

(3) $6,000 Penalty Matrix 

(a) The $6,000 penalty matrix applies to the following: 

I 
(A) Any violation of an air quality statute, rnle, pem1it or related order committed by a person 
that has or should have an ACDP pem1it, except for NSR, PSD and Basie ACDP permits. 

I 
(B) Any violation of ru1 asbestos statute, rule, pem1it or related order except those violations 
listed in section (5) of this rule. 

I 
(C) Any violation of a vehicle inspection program statute, rule, permit or related order committed 

-- bv-anauto-repair-facility, mm mm•m mm•m m - mmmm -- mm ------------- urn - m•H 

(D) Any violation of a water quality statute, rule, permit or related order committed by: 

(i) A person that has an NPDES Permit, or that has or should have a WPCF Pem1it, for a 
municipal or mivate utility sewage treatment facility with a pe1mitted flow of two million or 
more, but less than five million, galions per day. 

(ii) A person that has a minor industrial source NPDES Pennit, or has or should have a WPCF 
Permit, for fill industrial source. 

(iii) A person that has or should have applied for coverage under an NPDES or a WPCF General 
Permit, except fill NPDES Stormwater Discharge 1200-C General Pennit for a construction site 
of one acre or more, but less than five acres in size. 

(iv) A person that has a population of less than 100,000 but more than 10,000, as determined by 
the most recent national census, filld has or should have a WPCF Municipal Stormwater UIC 
System Pe1mit or has fill NPDES MS4 Stormwater Discharge Permit. 
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(v) A person that has or should have a WPCF permit for a mining operation involving from 
l 00,000 up to 500,000 cubic yards other than those operations using chemical leachate or froth 
notation. 

(vi) A person that owns, and that has or should have registered, a UIC system that disposes of 
wastewater other than st01m water or sewage. 

(El Any violation of an UST statute, rnle, permit or related order committed by a person who is 
the owner, operator or permittee of five to nine UST facilities. 

(F) Unless specifically listed under another penalty matrix, any violation of ORS Chapter 459 or 
other solid waste statute, rnle, permit, or related order committed by: 

(i) A person that has or should have a waste tire pem1it or 

(ii) A person with a population of more than 5,000 but less than or equal to 25,000, as 
detennined by the most recent national census. 

(G) Any violation of a hazardous waste management statute, rnle, permit or related order 
committed by a person that is a small quantity generator. 

(bl The base penalty values for the $6,000 penalty matrix are as follows: 

(A) Class I: 

(i) Major - $6,000. 

(ii) Moderate - $3,000. 

(iii) Minor - $1,500. 

CB) Class II: 

(i) Major - $3,000. 

(ii) Moderate - $ l,500. 

(iii) Minor - $750. 

(C) Class Ill: $500. 

('.J:e>)Eaj $2,500 Penalty Matrix: 
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(gb) No civil penalty issued by the Director pursuant to this matrix shall be less than $50. The 
total civil penalty may exceed $2,500 for each day of each violation, but shall not OJrneed 
$10,000 for each day of each violation. Thfis $2,500 penalty matrix shall-appliesy to the 
following: 

(A) Any violation of any statute, rnle, permit, license, or order committed by a person not listed 
under another penalty mabix. 

(B) Any violation of an air quality statute, rnle, pennit or related order committed by a person 
not listed under another penalty matrix. 

(C) Any violation of an open burning statute, rule, permit or related order committed by the 
residential owner-occupant, involving more than 25 cubic yards of any material listed in OAR 
340-264-0060(3) or more than 15 tires, and not listed under another penalty mati·ix. 

(D) Any violation of a vehicle inspection program statute, rule, permit or related order 
committed by a natural person, except for those violations listed in section (5) of this rule. 

(E) Any violation of a water quality statute, rule, permit, license or related order not listed under 
another penalty matrix and committed by: 

(i) A person that has an NPDES permit, or has or should have a WPCF permit, for a municipal or 
private utility wastewater treatment facility with a permitted flow of less than two million gallons 
per day. 

(ii) A person that has or should have applied for coverage under a NPDES Stormwater Discharge 
1200-C General Permit for a construction site that is more than one, but less than five acres. 

(iii) A person that has a population of 10,000 or less, as detem1ined by the most recent national 
census, and either has an NPDES MS4 Stom1water Discharge Permit or has or should have a 
WPCF Municipal Stormwater UIC System Permit. 

(iv) A person who is licensed to perfonn onsite sewage disposal services or who has perfom1ed 
sewage disposal services. 

(v) A person, except for a residential owner-occupant, that owns and either has or should have 
registered a UlC system that disposes of stormwater or sewage. 

(vi) A person that has or should have a WPCF individual stormwater UIC system permit. 

(Fl Any violation of an onsite sewage disposal statute, rule, pe1mit or related order, except for a 
violation committed by the residential owner-occupant. 

(G) Any violation of an UST statute, rule, permit or related order if the person is the owner, 
operator or permittee of two to four UST facilities. 
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CH) Any violation, except a violation related to a spill or release, of a used oil statute, rnle, permit 
or related order committed by a person that is a used oil generator. 

Cll Unless listed under another penalty matrix, any violation of a hazardous waste management 
statute, rule, permit or related order committed by a person that is a conditionally exempt 
generator ifthe violation does not impact the person's generator status. 

CJ) Any violation of ORS Chapter 459 or other solid waste statute, rnle, permit, or related order 
committed by a person with a population less than 5,000, as determined by the most recent 
national census. 

CK) Any violation of the labeling requirements of ORS 459A.675 through 459A.685. 

CL) Any violation of rigid pesticide container disposal requirements by a conditionally exempt 
generator of hazardous waste. 

(,'.) Any violation related to on site sewage staMes, rules, pe1mits, or orders, other than 
violations by a person performing sewage disposal serviees or by a person having or needing a 
'Nater Pollation Control Faeility pennit; 

(B) ,A,ny violation of the Depai1ment's Division 23 open burning rules, eiwh1ding all industrial 
open burning violations, and violations of OAR 3 40 023 0042(2) where the volume of the 
prohibited materials burned is greater than or equal to twenty five eubie yards. In eases of the 
open b:1rning of tires, this matrix shall apply only iftl:e number of tires burned is less thai1 
fifteen. The matriir set fo11h in seetion (1) of this rule shall be applied to the open brnning 
violations eirnluded from this seetion. 

Cb) The base penalty values for the $2,500 penalty matrix are as follows: 

[original text from -0042((3)Ca)(A)lfA} Class I: 

(i) Major -- $2500; 

(ii) Moderate -- $1250\iOO; 

(iii) Minor -- $625§.GO. 

(B) Class II: 

(i) Major -- $1250~; 

(ii) Moderate -- $625§.GO; 

(iii) Minor -- $300200. 
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(C) Class III: $200 

(i) Major $250; 

(ii) Moderate $100; 

(iii) Minor $50. 

(}4)W $1,000 Penalty Matrix: 

(!!b) Ne-£Wid-.penalty issued by the Direetor pursuant to fuis matrix shall be less than $50 or more 
than $1,000 for each day of each violation. 

(e}-Th!ets $1,000 penalty matrix shall-appliesy to the following: 

(A) Any violation of an open burning statute, rule, pem1it or related order committed by a 
residential owner-occupant at the residence, not listed under another penalty matrix. 

(B) Any violation of visible emissions standards by operation of a vehicle. 

(C) Any violation of an asbestos statute, rule, permit or related order committed by a residential 
owner-occupant. 

(D) Any violation of an onsite sewage disposal statute, rule, permit or related order of OAR 
chapter 340, division 44 committed by a residential owner-occupant. 

(El Any violation of an UST statute, rule, pem1it or related order committed by a person who is 
_.the.owner, operntororpermittee.ofone~US'.Lfacility._ _ _ __ _ __ __ __ _ __ _ ___ 

(F) Any violation of an HOT statute, rule, permit or related order not listed m1der another 
penalty matrix. 

(G) Any violation of a dly cleaning facility statute, rule, pennit or related order. 

@aAny violation of a statute,laws-;--_rules, permit or orders relating to rigid plastic containers,t 
except for violation of the labeling requirements nnder OAR 459A.675 through 459A.685~ and 
for rigid pesticide containers under OAR 340 109 0020 which shall be subject to the matrill set 
ferth in section (1) of this rnle. 

([)Any violation of a statute, rule or order relating to the owortunity to recycle. 

(J) Any violation of a statute, rule, permit or order relating to woodstoves, except a violation 
related to the sale of new or used woodstoves. 
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(K) Any violation of an Ul.C system statute, rule, permit or related order by a residential owner
occupant, when the UIC disposes of stormwater or sewage. 

(b) The base penalty values for the $1,000 penalty matrix are as follows: 

[Original text from -0042(4)(a)(A)l(A) Class I: 

(i) Major -- $1000; 

(ii) Moderate -- $500B(}; 

(iii) Minor -- $250§00. 

(B) Class II: 

(i) Major -- $500B(}; 

(ii) Moderate -- $250§00; 

(iii) Minor -- $125~. 

(C) Class III: $100 

(i) Major $250; 

(ii) Moderate $150; 

HHU m (iii) Minor .. $50. 

(5)(a) $500 Matrix: 

(f<) Class I: 

(i) Major $400; 

(ii) Moderate $300; 

(iii) Minor $200. 

(B) Class II: 

(i) Major $300; 

(ii) Moderate $200; 
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(iii) Minor Sl 100. 

(C) Class III: 

(i) Maj or $200; 

(ii) Moderate $100; 

(iii) Mit:or $50. 

(b) No eivil penalty issaed by the Director pursuant to this matTix shall be less than $50 dollars 
or more than $500 dollars for each day of each violation. This matrilf shall apply to the following 
types of violations: 

0'0 Any violation of laws, n~les, orders or permits relating to woodstovos, eiwopt violations 
relating to the sale of new woodstoves; 

(B) Any violation by a city, county or metrepolitan service district of failing to provide the 
opportunity to recyele as required by law; and 

(C) ,A,ny violation of0R8 468B.180 and 468B.485 and rules adopted thereunder relating to the 
financial assurance re<pirements for ships transporting hazardous materials and oil. 

Stat. Auth.: ORS 468.020 & ORS 468.090 - ORS 468.140 
Stats. Implemented: ORS 459.995, ORS 459A.655, ORS 459A.660, ORS 459A.685 & ORS 
468.035 
Hist.: DEQ 4-1989, f. & cert. ef. 3-14-89; DEQ 15-1990, f. & cert. ef. 3-30-90; DEQ 33-1990, f . 

. & .. cert.eL8~1S~O;-DEQ-2ld992,L& .. cert._eL8,Ll,92;DEQ_4~19.94,_f._&cert._ef._3cl4c94; ____ _ 
DEQ 9-1996, f. & cert. ef. 7-10-96; DEQ 19-1998, f. & cert. ef. 10-12-98; DEQ 6-2001, f. 6-18-
01, cert. ef. 7-1-01 

340-012-0145 (original text from -0045] 

Determination of Aggravating or Mitigating Factors 

(1) Each of the aggravating or mitigating factors is detem1ined, as described below, and then 
applied to the civil penalty formula in OAR 340-012-0045(2). 

(Al) "P" is whether the Rrespondent has any prior significant actions (PSAs). relating to statutes, 
rules, orders and pennits pertaining to environmental quality or pollution control. A violation is 
deemed to have become!> a PSArior Significant Action on the date of the issuance of the first the 
first Fformal EQnforcement A;!ction in which it is cited is issued. For the pmposes of this 
determination, violations that were tho subjeet of any prior significant actions :nat ·.vere issued 
before the effective date of the DiYisioa 12 rnles as adopted by the Commission in March 1989, 
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shall be elassifiod in accordance with the classifications set forth in the March 1989 rules to 
ensure equitable consideracion of all prior significant actiOH& 

(a) Except as otherwise provided in this section, +1he values for "P" and the finding which that 
supports each are as follows: 

(iA) 0 if no prior signifioant actions PSAs or there is insufficient information on which to base a 
finding under this section;~ 

(iif!) 1 ifthe PSAprior significant action is included one Class .!J!'we violation-_or two Class III 
+hrees violations.; 

(iiiC) 2 ifthe PSAprior significant_ action(s) includedis one Class I violation Goo-or Class I 
equivalent~; 

(ivD) For each additional Class I violation or Class I equivalent, the value of "P" is increased by 
.L3 if the prior sii-,'Ilificant actions are i:\vo Class One or equivalents; 

(v) 4 if the prior significant actions are three Class Ones or eq:1ivalents; 

(vi) 5 if the prior signifieant-actiensare four Class Onesorequivalents; 

(vii) 6 if the prior sigaificant actions are fiye Class Oaes or eipiYalents; 

(viii) 7 if the prior sigaificaat actioas are sii< Class Oaes or equivalents; 

(ix) 8 if the prior significaat actioas are sevea Class Ones or equivalents; 

(x) 9 if the prior violations significant actions are eight Class Oaes or equivalents; 

(lfih) The value of"P" will not exceed 10~ if the prior significant aetions are nine Class Ones or 
eqaivalents, or 

@:ilf any of the ~iior sigaificant actions were issued for any violation of under ORS 
468.996, the value of"P" will be 10.~ 

(l.!lfii) In determining the appropriate value of"P" for prior significant actions as listed above, 
the Dl.!epartment shall-will: 

{Al_rReduce the appropriate factor value of "P" by: 

(IAi) ,A, value of2 if fill_ the fonnal enforcement actions in which PSAs were cited were date of 
issuedanoo of all the prior significant actions are greater more than three years-e.lt! before the date 
the current violation occwTed.T-fil 
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(IIBii) A value of4 if all the formal enforcement actions in which PSAs were cited were date of 
issuedanee of all the prior significant actions are greater more than five years ehlbefore the date 
the current violation occurred. 

(B) Include the PSAs: 

(i) At all facilities owned or operated by the same violator within the state of Oregon; and 

(ii) That involved the same media (air, water or land) as the violations that are the subject of the 
current formal enforcement action. 

(II±0 In applying subsection (2)(d)(A), the value of"P" may not be reduced belowmaking the 
above redi±etions, no finding shall be less than _zero. 

(flfi.ii) PSAsAny prior significant aetion whieh is greater that are more than ten years old sltall-are 
not be-included in the above determiningatien the value of"P."; 

_(Kiv) A permittee, who would have received a Notice of Permit Violation, but instead received a 
civil penalty or Department Order because of the applieation of OAR 340 012 0040(2)(d), (o), 
(f), or (g) shall not have the violation(s) cited in the funner action counted as a prior signifieant 
action, if the pennittee fully complied with the provisions of any compliance order contained in 
the fum1er aetion. 

Gl.B) "H" is the R):espondent's history ffiof correcting prior signifieant aetionsPSAs. or taking 
reasonable effurts to minimize the effects of the violation. In no ease shall the combination of the 
"P" faetor and the "H" factor be a value less than zero. In slwh eases where the sum of th~ 
and "H" vabes is a negative ffiffileral the finding and determination for the combination of these 
two factors shalLbe zero. __ .... ------- .. - ________________________________ .. ___ .. ____________________ _ 

{fil_The values for "H" and the finding thatwhieh supports each are as follows: 

(Ai) -2 if the Respondent corrected all violations cited as PSAs.took all feasible steps to correct 
the majority of all prior significant actions; 

(B) -1 if the violations were m1conectable and the respondent took reasonable efforts to 
minimize the effects of the violations cited as PSAs; or 

(l::ii) 0 if there is no prior history or if there is insufficient information on which to base a finding 
under paragraphs (3)(a)(A) or (B). 

(b) The sum of values for "P" and "H'' may not be less than I tmless the respondent took 
extraordinary eff01is to correct or minimize the effects of all PSAs. In no case sltall-may the 
combination sum of the values of "P" factor and the-"H" fa€ter-be a vak10 less than zero. 
[Original text moved from -0045(l)(c)(B).] 
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(G1) "0" is whether the violation was repeated or ongoingeontinuous. 

filThe values for "O" and the finding that '>Vhieh supports each are as follows: 

(Ai) 0 ifthe violation existed for one day or less and did not recur on the same day, or if there is 
insufficient information on which to base a finding under paragraphs (4)(a)(B) through 
(4)(a)(D).; 

@li) 2 ifthe violation recurred on the same day, or existed for or occurred on more than one day 
up to and including six days, which need not be consecutive days.or if the violatiou rn<XHTed on 
the same day. 

(C) 3 if the violation existed for or occurred from seven to 28 days, which need not be 
consecutive days. 

(D) 4 ifthe violation existed for or occmred on more than 28 days, which need not be 
consecutive days. 

(b) The department may, at its discretion, assess separate penalties for each day that a violation 
occurs. If the department does so, the 0 factor for each affected violation will be set at 0. 

(2_.[)) "MR" is the mental state whether the violation resulted from an HR&voidablo aeeident, or a 
negligent, intentional or flagrant aet of the R[espondent. For any violation where the findings 
support more than one mental state, the mental state with the highest value will apply. 

filThe values for "MR" and the finding which that supports each are as follows: 

---- -~Ai)-0-if.an-unavoidableaecident, or il'-there-is-insufficient-information-on-which-to-rnakG=base-a-
finding under paragraphs (S)(a)(B)through (5)(a)(D).; 

(_!iii) 2 ifthe respondent's conduct was negligent or the respondent had constructive knowledge 
(reasonably should have known) that the conduct would be a violation. Holding a permit that 
prohibits or requires conduct is presumed to constitute at least constructive lmowledgc and may 
be actual knowledge depending on the specific facts of the case.t 

(!:Hi) 6 ifthe respondent's conduct was reckless, or the respondent had actual knowledge that its 
conduct would be a violation and respondent's conduct was intentional. A respondent that 
previously received a notice of noncompliance, warning letter, pre-enforcement notice or any 
formal enforcement action for the same violation is presumed to have actual knowledge. 
Holding a permit that prohibits or requires conduct may be actual knowledge depending on the 
specific facts of the case.t-BJ' 

(Qw) 10 if respondent acted flagrantlv. 

(§_E) "C" is the Ri;espondent's oooperativeness and efforts to correct the violation. 
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(fil_The values for "C" and the finding whioh that supports each are as follows: 

(Ai) -3 if the respondent made extraordinary efforts to correct the violation, or took extraordinary 
efforts to minimize the effects of the violation. 

ffil-2 if the R[espondent was eooperative and took made reasonable efforts to correct athe 
violation, tee-k-reasonable affirmative efforts to minimize the effects of the violation, or teek 
extraordinary efforts to ensure the violation would not be repeated,; 

(C) -1 if the respondent eventually made efforts to correct the violation, or took affirmative 
efforts to minimize the effects of the violation. 

(Dii) 0 ifthere is insufficient information to make a finding under paragraphs (6)(a)(A) through 
(6)(a)(C), or (6)(a)(E), or if the violation or the effects of the violation could not be corrected or 
minimized.; 

(]:.\_iii) 2 if the Rrespondent was uuoooperative and did not address take reasonable efforts to 
correct the violation as described in paragraphs (6)(a)(A) through (6)(a)(C) aud the facts do not 
support a finding m1der paragraph (6)(a)(D).or minimize the effuc:s of the violation. 

Stat. Auth.: ORS 468.020 & ORS 468.130 
Stats. Implemented: ORS 459.376, ORS 459.995, ORS 465.900, ORS 465.992, ORS 466.990-
0RS 466.994, ORS 468.090 - ORS 468.140, & ORS 468B.450 

340-012-0150 [original text from -0045 (l)(c)(F)J 

Determination of Economic Benefit 

(lF) The Economic Benefit "(EB)" is the approximated dollar value sum-of the economic benefit 
gained and the costs avoided or delayed (without duplication) as a result of that the 
Rrespondentj; noncompliance. gained through neneempliance. [Original text moved from -
0045(1)(c)(F)(iii)l In determining tThe EB ecenemio benefit may be determined cempenent efa 
oivil penalty, the Department may usillge the U.S. Environmental Protection Agency's BEN 
computer model, as adjusted annually te refleet changes in marginal tait rates, iHflation rate and 
disoount rate. With respect to significant or substantial ohango in the model, the Departmen: shaII 
use the version of the model that the Department finds will most aoeurately ealeulate the 
eeenemie benefit gained by Respondent's noneomplianoe. _Upon request of the R[espondent, the 
Dgepartment will provide Respondent the name of the version of the model used and respond to 
any reasonable request for information about the content or operation of the model. The model's 
standard values for income tax rates, inflation rate aud discount rate shall be are presumed to 
apply to all R[espondents unless a specific Rrespondent can demonstrate that the standard value 
does not reflect that R[espondent's actual circumstance. Upon request of the Respondent, the 
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Pgepartment will use the model in determining the economic benefit component of a civil 
penaltyt~ 

(2) The department may make, for use in the applicable model, a reasonable estimate of the 
benefits gained and the costs avoided or delayed by the respondent. Economic benefit will be 
calculated without duplicating or double-counting the advantages realized by respondent as a 
result of its noncompliance. 

(3)[the following original text from -0045(1)(c)(F)(ii)l The Pgepartment need not calculate 
EBf!BF-flddress the economie benefit COHlJ30nent ofthe civil penalty ifthe department makes a 
reasonable detennination that whoo-the EB benefit obtained is de minimis or if there is 
insufficient information reasonably available to the department on which to make an estimate 
under section (2) of this rule.; 

(4)[the following original text from (F)l The Pgepartment or Commission may assess EB~ 
whether or not it assesses any other portion of applies the civil penalty using the formula in OAR 
340-012-0045. 

(5) [the following original text from (F)] The department's calculation of EB may not result in a 
above to determine the gravity and magnitude based portion oftbe civil penalty for a violation 
to, provided that the sum penalty does not _exceeding the maximum civil penalty allowed fur the 
violation by rule or statute. [the following 01iginal text from -0045(l)(c)(F)(iv)J However, 
Wwhen a violation has occmred or been repeated for extended over more than one day, however, 
fur determining the maximum penalty allowed, the Director department may treat the violation 
as extending over at least as many days as necessary to recover the economic benefit of the 
violationofnoncomplianee. When the purpose of treating a violation as extending over more than 
one day is to recover the economic benefit, the Pgepartment has the discretion not to impose the 

__ base_penalt¥gravit~· and---magnitude based pmtion_ofJhe_civiLp_enalt;y-. for more thau:flne Elay. 
Nothing in this section precludes the department from assessing a penalty of up to the maximum 
allowed for the violation by statute. 

_"EB" is to be determined as follows: 

(i) Add to the furmula the approximate dollar sum of the eeonomio benefit gained through 
noneoHljllianee, as calcalated by deterrnining both avoided costs and the benefits obtained 
tbrough any delayed eosts, where applicable; 

(iv) As stated above, under no cireumstanees shall the imposition of the eeonomie benefit 
GOHlJ30nrn1-t of the penalty result in a penalty exceeding the statutory maximum allowed for the 
violation by rule or statute. 

Stat. Auth.: ORS 468.020 & ORS 468.090- ORS 468.140 
Stats. Implemented: ORS 459.376, ORS 459.995, ORS 465.900, ORS 465.992, ORS 466.210, 
ORS 466.990, ORS 466.994, ORS 467.050, ORS 467.990, ORS 468.090-- ORS 468.140, ORS 
& 468.996 
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340-012-0155()49. 

Additional or Alternate Civil Penalties 

filln addition to any other penalty provided hy law, tThe following violations and violators may 
beare subject to the-additional civil penalties !!§_Specified below: 

(a) [original text from -0049(7)1 In addition to any other penalty prescribed by these rules, A;1ny 
person who intentionally or recklessly violates any provisions of ORS 164.785, 459.205 -
459.426, 459.705 - 459.790, ORS Gfhapters 465, 466, 467, 468, or 468A or 468B or any rule or 
standard or order of the commission adopted or issued pursuant to ORS 459.205 - 459.426, 
459.705 - 459.790, ORS Gfhapters 465, 466, 467, 468, 468A, or 468B, whiefi that results in or 
creates the imminent likelihood for an extreme hazard to the public health or vrhich that causes 
extensive damage to the environment, maysflall incur a civil penalty of up to $100,000. When 
determining the civil penalty St!ffi-to be assessed under this subsection, the &girector shawill 
apply the following procedures: 

(Aa) Select one of the following base penalties after detennining evaluating the cause of the 
violation: 

(iA) $50,000 ifthe violation was caused_ recklesslyintentionally; 

(iiB) $75,000 ifthe violation was caused intcntionallyrecklessly; 

(iiiG) $100,000 ifthe violation was caused flagrantly. 

ffib) Then determine the civil penalty through application of the following formula: BP+ [(.1 x 
BP) (P + H + 0 + C)) +EB,, in accordance v:ith OAR340 012 _004_5(1)(c). 

(b) [original text from -0042(2)1 In addition to any other penalty provided prescribed by these 
rnlesffiw, any person eansing an oil spill through an who intentionally or negligently causes or 
permits the discharge of oil to waters of the state act shall will incur a civil penalty ef.not lellS 
than $100 dollars or more than to exceed $20,000 dollars for each violation. The amount of the 
penalty shall be is determined by doubling the penalty derived from application of the $8,000 
penalty values contained in the matrix in 340-012 0140(2) and the civil penalty section (1) of 
this rule in conjllllction with the formula contained in OAR 340-012-0045. 

{£.lJBin addition to any other penalty prescribed by these rules, A.<lllY person who willfully or 
negligently causes or permits the discharge of oo-oil to state waters spill shall will incur,_ill 
addition to any other penalty derived from application of the $8,000 penalty matrix in 340-012-
0140(2) and the civil penalty formula contained in OAR 340-012-0045, a civil penalty 
commensurate with the amount of damage incurred. The amount of the penalty shaJ.1-will be 
determined by the &girector with the advice of the &girector of the Oregon Department of Fish 
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and Wildlife. In determining the amount of the penalty, the PQirector may consider the gravity of 
the violation, the previous record of the violator in complying with the provisions of ORS 
468B.450 to 468B.460 and such other considerations the P.<lirector deems appropriate. 

( d) [the following original text from -0049(6)1 In addition to any other penalty prescribed by 
these rules, A'1)ly person who has care, custody or control of a hazardous waste or a substance 
whieh that would be a hazardous waste except for the fact that it is not discarded, useless or 
unwanted sltall-will incur a civil penalty according to the schedule set forth in this subsection for 
the destruction, due to contamination of food or water supply by such waste or substance, of any 
of the following wildlife referred to in this seetion that are property of the state: 

(Aa) Each game mammal other than mountain sheep, mountain goat, elk or silver gray squirrel, 
$400.; 

(Bb) Each mountain sheep or mountain goat, $3,500,t 

(~e) Each elk, $750,t 

(Qd) Each silver gray squirrel, $10,t 

(!;\e) Each game bird other than wild turkey, $10,t 

(ff) Each wild turkey, $50,; 

(Gg) Each game fish other than salmon or steelhead trout, $5,t 

(Hh) Each salmon or steelhead trout, $125,t 

(Ii) Each fur-bearing mammal other than bobcat or fisher, $50,t 

(.!})Each bobcat or fisher, $350,t 

(Kk) Each specimen of any wildlife species whose survival is specified by the wildlife laws or 
the laws of the United States as threatened or endangered, $500,t 

(11) Each specimen of any wildlife species otherwise protected by the wildlife laws or the laws 
of the United States, but not otherwise referred to in this section, $25. 

(2) The following violations are subject to the civil penalties specified below, in lieu of civil 
penalties calculated pursuant to OAR 340-012-0045: 

(2) Any person planting eontrary to the restrietion ofsubseetion (1) of ORS 468.465 pertaining 
to the open field burniag of eerea! grain aereage shall be assessed by the DepartmeHt a eivil 
penalty of $25 fur eaeh aere plaated eentrary to the restrictions. 
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(<!::;)Until December 31, 2005, Wwhenever an underground storage tank fee is due and owing 
under ORS 466.785 or 466.795, the GQirector may issue a civil penalty of up to not less than $25 
nor more than $100 for each day the fee is due and owing. 

(bl Until December 31, 2005, the depaiiment will assess a field penalty as specified under OAR 
340-150-0250 for Class I, Class II or Class III violations under OAR 340-012-0067 unless the 
department determines that an owner, operator or permittee is not eligible for the field penalty. 
In such cases of ineligibility, the penalty will be calculated according to the procedures in OAR 
chapter 340, division 12. 

Cc) Any owner or operator of a vessel discharging ballast water in violation of ORS 783.635 may 
incur a civil penalty not to exceed $5,000 for each violation. In determining the amount of the 
penalty, the director will consider whether the violation was intentional, negligent or without any 
fault and will consider the quality and nature of risks created by the violation, the previous 
record of the violator in complying with the provisions of ORS 468B.450 to 468B.460, and such 
other considerations the director deems appropriate. 

(cl) Any owner or operator of a vessel violating the ballast water reporting requirements in ORS 
783.640 will incur a civil penalty not to exceed $500 per violation. 

(e) Air emission sources operating under the Western Backstop S02 Trading Program will be 
assessed a civil penalty of at least $5,000 for each ton and each clay of violation in excess of the 
applicable allowance limitation as determined by OAR chapter 340 division 228. 

(f) [original text from -0049(4)1 Any owner or operator of a confined animal feeding operation 
who-that has not applied for or does not have a permit required by ORS 468B.050 shawill be 
assessed a civil penalty of $500. 

(5) filly person who fails to pay au automobile emission fee when required by law or rule shall 
be assessed a civil penalty of$50. 

Stat. Auth.: ORS 459.995, ORS 466, ORS 467, ORS 468.020, ORS 468.130, &-ORS 468.996,Jk 
ORS 783.992 
Stats. Implemented: ORS 466.785;i+G, ORS 466.835&0, -ORS 466.992&%, ORS 468.090-
0RS 468.140, ORS 468.996, ORS 468A.990, ORS 468A.992, ORS 468B.220, &-ORS 468B.450 
& ORS 783.992. 
Hist.: DEQ 15-1990, f. & cert. ef. 3-30-90; DEQ 21-1992, f. & cert. ef. 8-11-92; DEQ 9-2000, f. 
& cert. ef. 7-21-00; DEQ 1-2003, f. & cert. ef. 1-31-03 

340-012-0160 [original text from -0045(3)] 

Department Discretion Regarding Penalty Assessment 

(1) In addition to that described in section (3) below, the depaiiment has the discretion to 
increase a base penalty determined under OAR 340-012-0140 to that derived using the next 
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highest penalty matrix. Factors that may be taken into consideration in increasing a base penalty 
include the respondent's compliance history, the likelihood of future violations, the degree of 
environmental or human health impact, the deterrence impact and other similar factors. 

(~2.) In determining a civil penalty, the &girector may reduce any penalty by any amount the 
&girector deems appropriate if the respondenhvhen the person _has voluntarily disclosed the 
violation to the &gepartment. In deciding whether a violation has been voluntarily disclosed, the 
&girector may take into account any considerationsditions the &girector deems appropriate, 
including whether the violation was: 

(a) Discovered through an environmental auditing program or a systematic compliance program; 

(b) Voluntarily discovered; 

( c) Promptly disclosed; 

( d) Discovered and disclosed independently of the government or a third party; 

( e) Corrected and remedied; 

(f) Prevented from recurringence; 

(g) Not repeated; 

(h) Not the cause of significant harm to human health or the environment; and 

(i) Disclosed and corrected in a cooperative manner. 
-------~ --------

(3) Regardless of any other penalty amount listed in this division, the director has the discretion 
to increase the penalty to $10,000 per violation per day of violation based upon the facts and 
circumstances of the individual case. 

(4) For violations of a department-issued permit with more than one pennittee, the department 
may issue separate civil penalties to each pem1ittee, given compliance objectives, including the 
level of deterrence needed. 

Stat Auth.: ORS 468.020 & ORS 468.130 
Stats. Implemented: ORS 183.745, ORS 459.376, ORS 459.995, ORS 465.900, ORS 465.992, 
ORS 466.990, ORS 466.994, ORS 468.090 - ORS 468. 140, ORS 468.996 & ORS 468B.450 
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340-012-0162 !original text from -0045(4)] 

Inability to Pay the Penalty 

(14) After a penalty is assessed, +!he Dgepartment or Conrmission may reduce aey penalty based 
on the Rrespondent's inability to pay the full penalty amount. In order to do so, the department 
must receive infonnation regarding If the Respondent seeks to reduce the penalty, the 
Respondent has the responsibility of providing to the Departrnent or Commission documentary 
evidence concerning Rrespondent's inability to pay the full penalty amountfinancial condition on 
a form required by the department along with any additional documentation requested by the 
deparbnent.+ 

(Ia) l__fWhen the Rrespondent is currently unable to pay the full penalty amount, the first option is 
should be to place the Rrespondent on a payment schedule with interest _on the Ullflaid balance 
for any delayed payments. The Dgeparbnent or Commission may reduce the penalty only after 
determining that the Rrespondent is unable to meet a long term payment schedule of a length the 
department detem1ines is reasonable.; 

Cl.h) In detern1inconsidering the Rrespondent's ability to pay a civil penalty, the Dgepartment 
may use the U.S. Environmental Protection Agency's ABEL, IND IP A Y or MUNIP A Y computer 
model~ to determine evaluate a Rrespondent's financial condition or ability to pay the full civil 
penalty amount. With-respect to significant or substantial change in the model, the Department 
shall use the version of the model that the Department finds will most accurately calculate the 
Respondent's ability to pay a civil penalty._ Upon request of the Rrespondent, the Dgepartment 
will provide the Rrespondent the name of the version of the model used and respond to any 
reasonable request for information about the content or operation of the model; 

---(4-e}The_department,-atits discretion,_ma:y_refose to_reduce an assessed civil penalty. In 
exercising this discretion, the department may take into consideration any factor related to the 
violations or the respondent, including but not limited to the respondent's mental state, whether 
the respondent has corrected the violation or taken efforts to ensure the violation will not be 
repeated, whether the respondent's financial condition poses a serious concern regarding 
respondent's ability to remain in compliance, respondent's future ability to pay, and respondent's 
real property or other assets. ln appropriate eireurnstances, the Department or Commission may 
impose a penalty that may result in a Respondent going out of business. Such eircumstanees may 
include situations where the violatioR is intentional or flagraat or situatioRs where !he 
Respondent's financial condition poses a serious concern regarding the ability or incentive to 
r0l11ain in compliance. 

Stat. Auth.: ORS 468.020 & ORS 468.130 
Stats. Implemented: ORS 454.635, ORS 454.645, ORS 459.376, ORS 459.995, ORS 465.900, 
ORS 465.992, ORS '166.210, ORS 466.&&990 - ORS 466.&29:[~, ORS 468.090 - ORS 468.140, 
ORS 468.992, ORS 468A.990, ORS 468B.025, ORS 468B.220 & ORS 468B.450 
Hist.: DEQ 78, f. 9-6-74, ef. 9-25-74; DEQ 22-1984, f. & ef. 11-8-84; DEQ 22-1988, f. & cert. 
ef. 9-14-88; DEQ 4-1989, f. & cert. ef. 3-14-89; DEQ 15-1990, f. & cert. ef. 3-30-90; DEQ 21-
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1992, f. & cert. ef. 8-11-92; DEQ 4-1994, f. & cert. ef. 3-14-94; DEQ 19-1998, f. & cert. ef. 10-
12-98; DEQ 1-2003, f. & cert. ef. 1-31-03 

340-012-0165048 

Stipulated Penalties 

Nothing in OAR G£hapter 340, D.Q_ivision 12 ffiH!ll-affect§ the ability of the Gfommission or 
Director department to include stipulated penalties in a Mutual Agreement and Order, Consent 
Order, Consent Judgment Decree or any other order or agreement issued under ORS Chapters 
183,454,459,465,466,467,468,468A,or468B. 

Stat. Auth.: ORS 454.625, ORS 459.995, ORS 468.020 & ORS 468.0909%- ORS 468.140 
Stats. Implemented: ORS 183.745GW, & ORS 183.4150RS 454, ORS 459, ORS 465, ORS 466, 
ORS 468, ORS 468A & ORS 468B 
Hist.: DEQ 4-1989, f. & cert. ef. 3-14-89; DEQ 15-1990, f. & cert. ef. 3-30-90; DEQ 21-1992, f. 
& cert. ef. 8-11-92; DEQ 19-1998, f. & cert. ef. 10-12-98 

340-012-0170041 

Compromise or Settlement of Civil Penalty by Director Department 

(1) Any time after service of the formal enforcement action,written notice of assessment of civil 
penalty, the Ddepartmentirector may compromise or settle any impaid civil penalty at any 
amount that the Director depaitment deems appropriate. Any compromise or settlement executed 
by the Director shall be final. 

---- -~2-)-In-determining-whether-a-penalty-should_be_compromisecloLSettled,_the_Direclor-department 

may take into account the following: 

(a) New information obtained through further investigation or provided by R):espondent whieh 
that relates to the penalty determination factors contained in OAR 340-012-0045; 

(b) The effect of compromise or settlement on deterrence; 

( c) Whether Rrespondent has or is willing to employ extraordinary means to correct the violation 
or maintain compliance; 

( d) Whether Rrespondent has had any previous penalties which have been compromised or 
settled; 

(e) Whether respondent has the ability to pay the civil penalty as determined by OAR 340-012-
0160; 
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(fe) Whether the compromise or settlement would be consistent with the f}gepartment's goal of 
protecting the pu!Jlie human health and environment; and 

(gf) The relative strength or weakness of the Pgepartment's-£aSe evidence. 

Stat. Auth.: ORS 459.995, ORS 466, ORS 467, ORS 468.020 & ORS 468.9-96090 - ORS 
468.140 
Stats. Implemented: ORS 183.7450W, & ORS 183.4150RS 454, ORS 459, ORS 465, ORS 466, 
ORS 468, ORS 468A & ORS 468B 
Hist.: DEQ 78, f. 9-6-74, ef. 9-25-74; DEQ 22-1984, f. & ef. 11-8-84; DEQ 22-1988, f. & cert. 
ef. 9-14-88; Renumbered from 340-12-075; DEQ 4-1989, f. & cert. ef. 3-14-89; DEQ 15-1990, f. 
& cert. ef. 3-30-90; DEQ 21-1992, f. & cert. ef. 8-11-92 

The official copy of an Oregon Administrative Rule is contained in the Administrative Order filed at the Archives 
Division, 800 Summer St. NE, Salem, Oregon 97310. Any discrepancies with the published version are satisfied in 
favor of the Administrative Order. The Oregon Administrative Rules and the Oregon Bulletin are copyrighted by the 
Oregon Secretary of State. Te1ms and Conditions ofUse 

·--- --------------
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Attachment A3 

Underground Storage Tank Expedited Enforcement 

Proposed Rule Revision 

OAR 340-150-0250 

340-150-0250 
Expedited Enforcement Process 

(1) Nothing in this rule shall affect the department's use of OAR chapter 340, 
division 12 "Enforcement Procedures and Civil Penalties" for compliance with the UST 
regulations, except as specifically noted. +he-field pooa:Jty amounts assigned in section 
(4) of this rule are only applieable to aetions taken by the department under this rule. 
Nothing in this rule requires the department to use the expedited enforcement process 
assess any partieular penalty amount for any particular violation. The field penalty 
amounts assigned in section (4) of this rule are only applicable to actions taken by the 
department tmder this rule. 

(2) An owner and permittee is excluded from participation in the expedited 
enforcement process if: 

(a) The total field penalty amount for all violations identified during a single 
inspection or file review would exceed $300; 

(b) +he department documents one or more class I violation, as defined in O,\R340 
0-1±-0067( 1 ); 

te).{hl The department has issued a field penalty or civil penalty to the owner or 
permittee for the same violation at the same UST facility within the previous three years; 
or 

Wl.0. At its discretion, the department determines that an owner and permittee is not 
eligible for the expedited process. This determination will be done on a case by case 
basis. [One example may be when an owner and permittee of multiple UST facilities has 
received multiple field citations for the same or similar violations, but has not made 
eorreetions-at-all-faeilities~J----------------------------

(3) For any owner and permittee with docmnented violations or conditions that 
exclude participation in the expedited enforcement process as provided in section (2) of 
this rule, the department will take appropriate enforcement action in accordance with 
OAR chapter 340, division 12. 

( 4) The following field penalties will be assessed for those documented violations or 
conditions cited using the expedited enforcement process under this rule, in lieu of the 
enforcement process in OAR chapter 340, division 12: 

(a) A class I UST violation listed in OAR 340-12-0067(1): $100; 
.Qi) &eh A class II UST violation listed in OAR 340-012-0067(2) is assigned a field 

penalty amount of :$50,; and 
~wept for class II violations meeting the following circumstances, vA1ich are assigned a 

field penalty amount of$75: 
(a) Failme to confonn to perfom1ance standards and requirements and third party 

evaluation and approval for US+ system release detcetion methods by using a release 
detection method that does not have third party evaluation and approval; 

(b) Use of a method or methods of release detection as the primary release detection 
method after the periBd allowed for such use by rule has eKpiret!t 

(c) Failure to conduct required release detection monitoring and testing activities for 
US+s or piping by not monitoring or testing for the presence of a release every 30 days or 
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daily as t~edt 
(d) Failure to conduct the required release detection monito1ing and testing activities 

for USTs by not performing a tank tightness test in accordm1ce with required schedule for 
a release detection method or as necessary for confirmation of a suspected release; 
---;(-ee)-1-cFailure to conduct required release detection monitoring andc-testing activities for 
USTs or piping by failing to ensure that groundwater m1d vapor monitoring release 
detection systems are fimctioning properly to detect a release from all portions of the 
syst0H1 that contain a regulated substance; 

(f) Failure to conform to perfonnllilcc stllildards llild requirements llil&--fuird--ttarty 
evaluation and approval fur UST system release detection methods or equipment by using 
the mmmal tank gllilging release detection metkod fur an UST larger than 2,000 gallons 
capacity; 

(g) Failure to confurm to perfurmllilce stllildards and requirements llild third party 
evaluation m1d approval for UST system release detection methods or equipment by not 
having a lino leak detection device that is operational or able to detect a leak in 
underground piping; 

(h) FaihIFe to conduct required corrosion protection monitoring llild testing activities 
for USTs or piping, by not conducting an inspection after the first six months of operation 
or subsequent tests according to schedule; 

(i) Failure to conduct required conosion protection monitoring and testing aetivitios 
fur USTs or piping by not conducting lli1 initial tank integrity inspection or periodic 
internal lining inspections; 

G) Failure to have an operating eortificate fur all compartments or chambers of a 
multiehambered or multioompartment UST when at least one compaitment or chamber 
has-an-operating certifieate; 

(k) Failure to apply fur a modified operation certificate when a chm1ge in tank 
ownership, permittee or property owner has occtmed; 

(l) Failure to proyide complete doeumentation to demonstrate financial responsibility 
coverage; llild 

(m) Pmforn to have a ~ramod OST system operator for m1 OS1=fa01lrty=ljy 
PebrnaryMareh 1, 2004. 

(Af£1J*14_A class III violation listed in OAR 340-012-0067(3) is assigned a field 
penalty amo:mt of $50 when an owner or permittee has received prior notice of the 
violation through a field citation and has not corrected the violation: $50. Any violation 
of UST mies that also violates a final order incorporated into a field citation may be 
eiccluded from the eicpedited process at the department's discretion. 

~ill An owner or permittee issued a field citation has 30 calendar days from the 
date of issuance to submit payment for the total field penalty amount. Payment is deemed 
submitted when received by the department. A check or money order in the amount of the 
field penalty must be submitted to: Department of Environmental Quality - Business 
Office, 811 SW Sixth Avenue, Portland, OR 97204. Participation in the expedited 
enforcement process is voluntary -- by submitting payment, the owner and permittee 
agree to accept the field citation as the final order by the commission and to waive any 
right to an appeal or any other judicial review of the determination of violation, 
compliance schedule or assessment of the field penalty in the field citation. 

Stat. Auth.: ORS 466.706 - ORS 466.835, ORS 466.994 & ORS 466.995 
Stats. Implemented: ORS 466.746 & ORS 466.835 
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Attachment A4 

340-200-0040 

State of Oregon Clean Air Act Implementation Plan 

(1) This implementation plan, consisting of Volumes 2 and 3 of the State of Oregon Air 
Quality Control Program, contains control strategies, rules and standards prepared by 
the Department of Environmental Quality and is adopted as the state implementation 
plan (SIP) of the State of Oregon pursuant to the federal Clean Air Act, 42 U.S.C.A 
§§ 7401 to 7671q. 

(2) Except as provided in section (3), revisions to the SIP will be made pursuant to the 
Commission's rulemaking procedures in division 11 of this chapter and any other 
requirements contained in the SIP and will be submitted to the United States 
Environmental Protection Agency for approval. 

(3) Notwithstanding any other requirement contained in the SIP, the Department may: 

(a) Submit to the Environmental Protection Agency any permit condition 
implementing a rule that is part of the federally-approved SIP as a source-specific 
SIP revision after the Department has complied with the public hearings 
provisions of 40 CFR 51.102 (July 1, 2002); and 

(b) Approve the standards submitted by a regional authority if the regional authority 
adopts verbatim any standard that the Commission has adopted, and submit the 
standards to EPA for approval as a SIP revision. 

NOTE: Revisions to the State of Oregon Clean Air Act Implementation Plan become 
--···· ·-----~ederally_enforceable_up_on_apprmmLby_the_United_States_En_virnnmentaLI'mtecJion ______ _ 

Agency. If any provision of the federally approved Implementation Plan conflicts with 
any provision adopted by the Commission, the Department shall enforce the more 
stringent provision. 

Stat. Auth.: ORS 468.020 
Stats. Implemented: ORS 468A.035 
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Attachment C 

State of Oregon 
Department of Environmental Quality Memorandum 

To: 

From: 

Subject: 

Environmental Quality Commission 

Jane K. Hickman, Presiding Officer 
Office of Compliance and Enforcement 

Presiding Officer's Report for Rulemaking Hearing 

Date: November 18, 2004 

Title of Proposal: Revised Rulemaking Proposal Regarding Enforcement 
Procedures and Assessment of Civil Penalties for 
Environmental Violations and Regarding the Expedited 
Enforcement Process for Underground Storage Tank 
Violations 

Hearings Held: 8/24/04, 5:00 p.m. (informational briefing at 4:00 p.m.), 
Salem DEQ office 
8/25/04, 11 :00 a.m. (informational briefing at 10:00 a.m.), 
Portland DEQ Headquarters 

Before each of the two public hearings, Anne Price, Administrator of the Office of Compliance 
and Enforcement, held an informational briefing detailing the proposed changes to Division 12 
and the Tanks rules. Ms. Price answered questions from attendees (there were ten in Portland 
and one in Salem). The Department convened the rulemaking hearings on the proposal 
referenced above at the appointed times. People were asked to sign attendance sheets and to sign 
registration forms if they wished to present comments. People were also advised that the hearing 

---was-being-rec0rdedc-N0-0ne-testified-at-either-0f-the-public-hearings-. ---------------

The Department received written comments from ten parties during the public comment period, 
which ran from August 2 to September 10, 2004 (extended upon request from the originally 
published closing date of September 1, 2004). The following parties submitted written 
comments during the public comment period: Center for Environmental Equity, Weyerhauser, 
Center for Tribal Water Advocacy, U.S. Army (Umatilla Chemical Depot), Northwest Pulp and 
Paper Association, Associated Oregon Industries, Oregon Association of Clean Water Agencies, 
WaterWatch, U.S. Environmental Protection Agency, Boise Cascade Corporation. The 
Department will include these comments in the Summary of Comments and Agency Responses, 
Attachment B to the Memorandum for this rulemaking. 
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Responses to Comments on Proposed Amendments to 
OAR Chapter 340, Division 12 

Attachment D 

Public Comments were received from: U.S. Environmental Protection Agency
Region X, Association of Clean Water Agencies, U.S. Army (Umatilla Chemical 
Depot), Center for Environmental Equity, Weyerhaeuser, Associated Oregon 
Industries, Water Watch, Center for Tribal Water Advocacy, Northwest Pulp and 
Paper Association, and Boise Cascade. 

OAR 340-012-0026(2) - ENFORCEMENT POLICY 

Comment Summary: The Department's policy of endeavoring to eliminate the 
cause of the violation by conference, conciliation and persuasion should follow the 
exact language of the statute. 

Response Summary: The Department will use the exact statutory language and 
reinsert "shall" into the policy section. 

Comment #1: In OAR 340-012-0026(2) the Department proposes to delete "shall" from 
the description of its policy. This change is inconsistent with ORS 468.090(1) and (2) 
which provide that the Department "shall by conference, conciliation and persuasion 
endeavor to eliminate the source or cause of the pollution or contamination which 
resulted in the violation." ... The term "shall" should be retained in OAR 340-012-
0026(2). (Umatilla) 

Response to Comment #1: The change was originally proposed as part of a statewide 
rule-grammar standardization effort. However, the Department will make this change so 
that the language tracks the language of the statute. 

OAR 340-012-0026(5)(a) - BASIS FOR CLASSIFICATION OF VIOLATIONS 

Comment Summary: The only basis for classification of violations should be 
likelihood of actual or potential impact to human health or the environment - not 
the "significance to the regulatory structure of the given environmental program." 
Response Summary: The Department will coutiuue to consider significance to the 
regulatory structure of the given environmental program as a basis for classification 
of violations, along with the likelihood of actual or potential impact to human health 
or the environment. 

Comment #2: This proposed rule states that the classification system for violations used 
by the Department is to be based not only on the "likelihood of actual or potential impact 
to human health or the environment" but also on the "significance to the regulatory 
structure of the given environmental program." The second quoted phrase is obviously 
intended to provide a different basis for classification of violations than the first quoted 
phrase, that is, significance to the regulatory structure means something different than 
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impact to human health or the environment. However, the intended meaning is not 
apparent and appears to add a subjective element to the enforcement program .... 
[i)mpact to human heath and the environment, because it is the focus of Oregon's 
environmental regulatory programs, is the appropriate basis for classification of 
violations. If significance to the regulatory structure has any basis in such a classification 
process, the significance must only be considered if it is reflected in terms of impact to 
human health and the environment. 

AOI requests that the Department delete the second quoted phrase that is without 
statutory support and revise OAR 340-012-0026(5)(a) to read: 

"(a) Classification of Violation. Each violation is classified as Class I, Class II or 
Class III. Class I violations have the greatest likelihood of actual or potential 
impact to human health or the environment [er are ef the greatest signifioanoe te 
the reg11latery struot11re efthe givea eavireRFReRtal 13regram). Class II violations 
are less likely than Class I violations to have actual or potential impact to human 
health or the environment. Class III violations have the least likelihood of actual 
or potential impact to human health and the environment. (See OAR 340-012-
0050 to 340-012-0097.)" (AOI) 

Response to Comment #2: The Department agrees that protection of human health and 
the environment is of primary importance. The "regulatory structure" of a program is 
intended to protect human health and the environment; therefore, violations that relate to 
the regulatory structure of a program can result in the potential for or actual impact to 
human health and the environment. For example, most permit programs are premised on 
monitoring, recordkeeping, and reporting by the regulated community. Violation of these 
"paperwork" requirements can delay detection and resolution of environmental problems 
which, in tum, may result in harm to human health and/or the environment. It is, 

--~therefore, important to retam "significance to tlie regulatory structure ofllie gi-ve_n ______ _ 
environmental program" as a basis for classification of violations, and that language will 
be retained in the rule. 

OAR 340-012-0030 -DEFINITION OF "PRIOR SIGNIFICANT ACTION" 

Comment Summary: The Department should not aggravate a civil penalty by 
counting prior violations that were self-reported to the Department in accordance 
with the agency's self-disclosure policy. The Department should have the discretion 
to not count some prior violations as an aggravating factor. 
Response Summary: The Department will not adopt the suggestion, but will 
consider penalty mitigation for self reported violations not currently addressed in 
the self reporting policy, when it revises that policy over the coming months. 

Comment #3: " ... Where a respondent has satisfied the nine requirements for self
disclosure, the Department's Internal Management Directive on Self-Policing, 
Disclosure, and Penalty Mitigation directs the Department to reduce the gravity-based 
part of the civil penalty by 100% to zero. Because the Department's Directive recognizes 
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that such self-disclosure situations do not warrant assessment of a gravity-based penalty, 
the violation similarly should not be used as an aggravating factor for a gravity-based 
civil penalty for any future violation. 

AOI requests that the Department recognize that there should be some discretion in 
determining whether a particular violation is a PSA and revise OAR 340-012-0030(16) to 
read: 

"(16) 'Prior Significant Action' means any violation cited in a formal 
enforcement action, with or without admission of a violation, that becomes final 
by payment of a civil penalty, by a final order of the commission or the 
department, or by judgment of a court, unless otherwise provided in the final 
order of the commission or the department or in the judgment of the court." 
(AOI) 

Response to Comment #3: ORS 468.130(2) provides that, in imposing a penalty 
pursuant to Division 12, the Department take into account both the past history of the 
person incurring a penalty in taking all feasible steps or procedures necessary or 
appropriate to correct any violation; and any prior violations of statutes, rules, orders and 
permits pertaining to water or air pollution or air contamination or solid waste disposal. 
Even when the Department does not assess a penalty for a violation because it has been 
self-reported, the violation did occur and should remain on the violator's record. (The 
"older" a prior violation is, the less it aggravates a future civil penalty, and after ten years 
it no longer counts.) Even though a self-disclosed prior violation will be counted in 
future penalty assessments (for up to ten years), the amount of aggravation will be 
mitigated to the extent the violator corrected the prior self-disclosed violations (via the 
"H" factor; see OAR 340-012-0145(3)). 

In addition, violators who meet the requirements of the Department's self-disclosure 
-----p-o~liCy are given substantial mitigation (sometimes up to 100%) for self-reported 

violations. The Department will consider amending its self-disclosure policy to offer 
mitigation in situations not currently addressed by the policy. 

OAR 340-012-0030 and -0038 SUBSTITUTION OF TERM "ALLEGED 
VIOLATION" for "DOCUMENTED VIOLATION" 

Comment Summary: It is appropriate that the Department substitute the term 
"alleged" for "documented" in the Definitions section and in the section that 
describes the purpose of Warning Letters and Pre-Enforcement Notices. However, 
it is not appropriate to use that term when referring to formal enforcement actions 
(FEAs). (AOI) 

Response Summary: The Department agrees and proposes to substitute "alleged" 
documentation for "documented" violation in OAR 340-012-0030(14), -0030(22) and 
-0038, bnt will delete the term "alleged" in OAR 340-012-0041(2)(a) and -0045(1) to 
make the use of the term consistent with the point in the enforcement process. 

Comment #4: AOI supports the Department's proposal to separate the historic Notice of 
Noncompliance that was issued after an inspection during which a violation was 
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documented into two notices - a Warning Letter and a Pre-Enforcement Notice. AOI 
also agrees as provided in the proposed rule that the violations included in either of these 
notices are appropriately classified as "alleged violations" rather than "violations" or 
"documented violations." 

Comment #5: In OAR 340-012-0045(1) the Department proposes to revise the 
regulation so that it may assess a civil penalty for "any alleged violation." The addition 
of "alleged" is inconsistent with ORS 468.130 which only allows DEQ to impose a civil 
penalty "for a particular violation." Further, the standard for upholding a civil penalty is 
that the violation must be proven by a preponderance of the evidence. An allegation 
alone is insufficient cause to apply formal enforcement actions. We recommend that 
"alleged" be deleted from OAR 340-012-0045(1). (Umatilla) 

Response to Comment Nos. 4 & 5: Please see "Response Summary" above. 

340-012-0038(1) and (2)- WARNING LETTERS AND PRE-ENFORCEMENT 
NOTICES 

Comment and Response Summary: None. 

Comment #6: AOI supports the Department's proposal to separate the historic Notice of 
Noncompliance that was issued after an inspection during which a violation was 
documented into two notices - a Warning Letter and a Pre-Enforcement Notice. (AOI) 

Comment #7: We support these revisions in the proposed draft: 
Clarifying the meaning of "formal enforcement action" and changing the name of 
"Notice of Noncompliance" to "Warning Letters" and "Pre-Enforcement Notices" and 
further specifying that both are informal rather than formal enforcement are important 
changes. (ACW A) 

Response to Comments Nos. 6 & 7: Comments acknowledged. 

Comment Summary: The Department should state in its response to comments for 
this rulemaking that inspectors should be willing to meet with the alleged violator 
when requested after issuing a Warning Letter or a Pre-Enforcement Notice. The 
rules should require that an informal enforcement notice be sent first before a 
formal enforcement action is issued, except in limited cases where such an informal 
notice is not warranted. The rules should require that the Department issue a letter 
to the person receiving a Warning Letter or a Pre-Enforcement Notice indicating 
the alleged violations have been resolved once the Department determines the 
alleged violations have been satisfactorily resolved. 

Response Summary: The Department will provide in its enforcement guidance that, 
as resources allow, the inspector or appropriate staff should meet with recipients of 
informal notices upon request in order to fully develop the facts pertaining to the 
alleged violation. The Department will not make issuance of an informal notice a 
condition precedent to undertaking formal enforcement. The Department will 
specify in the rules that it intends to issue closure letters within a time certain as 
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appropriate upon finding that the violation did not occur. The Department will 
provide iu the enforcement guidance (but not in the rules) that the Department 
should send closure letters if aud when violations have been resolved. 

Comment #8: AOI supports the recognition in the proposed rule that a person receiving 
either of the two notices "may provide information to the Department to clarify the facts 
surrounding the alleged violations." AOI believes that, in appropriate circumstances, the 
opportunity for a company to provide information to the Department after an inspector 
issues one of the two forms of notice will ensure that the Department has a complete 
understanding of the company's operations and how those operations fit into the 
applicable regulatory requirements implicated with the alleged violation. 

Some Department inspectors in the past have been reluctant to meet with a 
company after the inspector has issued a Notice of Noncompliance. AOI understands 
that the Department does not want to commit in the enforcement rules to providing for 
such a meeting. However, AOI requests that the Department state in its response to 
comments for this rulemaking that inspectors should be willing to meet with a company 
when requested after issuing a Warning Letter or a Pre-Enforcement Notice and cannot 
refuse to meet simply because such a meeting is not required in the rules. 

AOI believes that the Department should continue its historic practice of sending 
out an informal enforcement notice (currently a Notice of Noncompliance and proposed 
to be a Warning Letter or Pre-Enforcement Notice) before it issues a formal enforcement 
action. See existing OAR 340-001-004l(i)(c). Because such an informal enforcement 
notice allows the respondent to provide information to the Department relative to any 
alleged violations, the respondent has the opportunity to ensure the Department will have 
the full story before it proceeds with formal enforcement. Formal enforcement generally 
results in assessment of a civil penalty and may result in a press release and thus has 
significant reporting and other repercussions (including effects on financial capability) 

-----for-a-e0mpanyo-Beeause--0Hhese-p0tential-impaets-t0-a-e0mpany,-it-is-imp0rtant-t0-----
require that an informal enforcement notice be sent first before a formal enforcement 
action is issued, except in limited cases where such an informal notice is not warranted. 

Finally, AOI believes the Department should commit in its enforcement rules to 
issuing a letter to the person receiving a W aming Letter or a Pre-Enforcement Notice that 
indicates the alleged violations have been resolved once the Department determines the 
alleged violations have been satisfactorily resolved (through, for example, corrective 
action, supplying more information or explanation). The failure of the Department to 
"close out" Notices of Noncompliance that did not proceed to formal enforcement has 
created problems for companies in the past. AOI obtained a commitment from the 
Department in 1997 to provide such a closure letter and even received templates from the 
Department in January of 1997 for three forms of such letters the Department indicated it 
would use. However, close out letters are still not being consistently used. A 
commitment to send a close out letter should be included in the rules so that it is clear it 
will be sent in all cases. 

AOI requests that the Department revise OAR 340-012-0038(1) and (2) to read: 

"(l) Warning Letter: The Department may send a Warning Letter to a person 
notifying the person of alleged violations for which formal enforcement is not 
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anticipated. Warning Letters may contain an opportunity to correct 
noncompliance as a means of avoiding formal enforcement. A Warning Letter 
generally will identify the alleged violations found, what needs to be done to 
comply, and the consequences of further noncompliance. A person receiving a 
Warning Letter may provide information to the Department to clarify the facts 
surrounding the alleged violation(s). A Warning Letter is not a formal 
enforcement action and does not afford the person a right to a contested case 
hearing. If the Department does not issue a formal enforcement action for the 
alleged violation(s) in a Warning Letter, the Department will send a letter to the 
person to whom the Warning Letter was sent stating that the alleged violation(s) 
have been resolved, as soon as the Department determines the alleged violation( s) 
have been satisfactorily resolved. 

"(2) Pre-Enforcement Notice: The Department may send a Pre-Enforcement 
Notice to a person notifying the person of alleged violations which will be 
considered for formal enforcement. A Pre-Enforcement Notice generally will 
identify the alleged violations found, what needs to be done to comply, the 
consequences of further noncompliance, and the formal enforcement process that 
may occur. A person receiving a Pre-Enforcement Notice may provide 
information to the Department to clarify the facts surrounding the alleged 
violations. [Failure to] The Department will send a Pre-Enforcement Notice or a 
Warning Letter regarding any alleged violation before issuing a formal 
enforcement action unless the alleged violation is a continuing alleged violation 
for which the Department has sent a prior Warning Letter or Pre-Enforcement 
Notice. A Pre-Enforcement Notice is not a formal enforcement action and does 
not afford the person a right to a contested case hearing. If the Department does 
not issue a formal enforcement action for the alleged violation( s) in a Pre
Enforcell1ent Notice, the Department will send a letter to the person to whom the 
Pre-Enforcement Notice was sent stating that the alleged violation(s) have been 
resolved, as soon as the Department determines the alleged violation(s) have been 
satisfactorily resolved." (AOI) 

Response to Comment #8: Regarding post-Warning Letter/Pre-Enforcement Notice 
meetings, the Department will provide guidance to staff that, as resources allow, they 
should meet with the recipient of an informal enforcement notice upon request to fully 
develop the facts pertaining to the alleged violation. Of course, an alleged violator can 
always send in information for review by the inspector and inclusion in the file. 
Department staff know that it is in the best interests of all parties that enforcement action 
be based on accurate facts and will make reasonable efforts to obtain those facts, whether 
by meeting with alleged violators or by reviewing information submitted by alleged 
violators. 

The Department does not believe that adopting a requirement that the Department must 
send a Warning Letter or Pre-Enforcement Notice before formally enforcing a violation is 
appropriate in all circumstances. The Department already provides due process above 
and beyond what is required by statute (e.g., its general policy of issuing informal notices 
before issuing a formal enforcement action; allowing respondents to provide additional 
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information upon receipt of an informal notice; meeting with the respondent for an 
informal discussion upon issuance of a proposed civil penalty assessment). Sometimes a 
proposed civil penalty assessment will be based upon a slightly different citation than that 
included in the pre-enforcement notice. Sometimes a respondent has been issued 
warnings by local agencies that by statute are authorized to enforce on-site program 
requirements, and the Department should not be required to issue additional informal 
notices (although it generally does). Informal notice is not required by statute. For that 
reason, the Department does not want to create a technical affirmative defense to formal 
enforcement in the unusual cases where a respondent has not previously received an 
informal enforcement notice. 

Regarding sending "closure" letters, the Department is specifying in the rules that it will 
withdraw violations upon finding that the violations did not occur (see question no. 63). 
The Department will endeavor to send other closure letters as resources allow, and when 
appropriate. A blanket requirement that the Department issue a letter when no formal 
enforcement action is taken after issuing a Warning Letter or Pre-Enforcement Notice is 
not feasible from a workload perspective, and not appropriate in some situations. For 
example, the Department sometimes does not take formal enforcement action on 
violations (especially Class II and III) that have not or cannot be corrected. This does not 
mean, however, that the violation did not occur or that it has been fully resolved. 

OAR 340-012-0038(1) and (2) DISCRETIONARY VS. MANDATORY ISSUANCE 
OFWLANDPEN 

Comment Summary: ACW A supports making issuance of informal notices 
discretionary and allowing a permittee to submit clarifying information. The 
Center for Environmental Equity, WaterWatch and Tribal Center for Water 
Advocacy want issuance of these informal notices to be mandatory. 

Response Summary: The Department will substitute the definitions of "warning 
letter" and "pre-enforcement notice" (respectively) for the first sentences in OAR 
340-012-0038(1) and (2). The enforcement guidance manual will provide direction 
for when each informal notice should be issued. 

Comment #9: We support making the issuance of either of the informal notices 
discretionary rather than mandatory and allowing clarifying information to be submitted 
by the permittee regarding alleged violations are excellent changes. (ACW A) 

Comment #10: The proposed rules remove mandatory enforcement requirements. The 
proposed rules substitute permissive and discretionary enforcement language (i.e. may 
enforce) for mandatory enforcement language (i.e. shall enforce). EPA audits -- and EPA 
reviews ofDEQ permit administration and enforcement -- confirm significant shortfalls 
in DEQ's current capacity and willingness to enforce and administer federal 
environmental laws. Based on the proposed rule changes, DEQ has no evident intention 
to implement enforcement programs which insure both compliance with existing laws 
and regulations, and which provide deterrence. 
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The draft rules, for example, delete the following and other similar language in 
existing OAR 340-12: "(1) Notice of Noncompliance (NON): ... Shall be issued for all 
classes of documented violations ... " Although DEQ routinely refuses - under current 
OAR 340-12 -- to issue NONs or to initiate other enforcement actions, the public can 
nonetheless seek judicial review or redress-of-last-resort through writ of mandamus. 
(Center for Environmental Equity) 

Comment #11: DEQ has not adequately explained under what circumstances it would 
elect not to send WLs or PENs. The proposed rule would make sending WLs and PENs a 
discretionary action for DEQ, while the current system makes sending a Notice ofNon
Compliance (NON), which WLs and PENs would replace, mandatory (OAR 340-012-
0041(1)(c)). 1n its response to previous comments on this proposed change, DEQ states 
that it "intends to issue a WL or PEN for all alleged violations unless there is a specific 
reason not to do so." Notice of Proposed Rulemaking, Attachment B, at p. 3 (emphasis 
added). 

DEQ never identifies what these "specific reason[ s ]"might be. The public cannot 
meaningfully evaluate how DEQ views the discretion it is seeking without knowing the 
comprehensive list of the "specific reasons" DEQ might invoke when deciding not to 
send a WL or PEN. 

DEQ provides only one example of a situation where it would elect not to send a 
WL or PEN, that being "when DEQ is requested by a contract county to assist in 
enforcement of an on-site violation [where] the county may have already sent it own pre
enforcement notices." Based on this one example, we see no reason for DEQ to be 
granted discretion on this matter. To our knowledge, the Oregon legislature has not 
directed DEQ to delegate its enforcement authority to municipal or county governments. 

--~Similarissues_may_existwithJ:esp_ect_to..En.vironmentaLJ>r.otection.Agency_delegated ______ _ 
programs (see third point below). . .. We believe that this change is counterproductive to 
maintaining a fair, consistent and understandable system. Non-discretionary issuance of 
notices appears critical to maintaining state-wide systematic records regarding 
compliance with the laws and rules that DEQ enforces. There does not appear to be any 
proposed tracking system for violations which DEQ would, under the proposed rules, not 
send a WL or PEN for one of the unspecified "specific reasons." This not only makes 
public review problematic, but would likely impair DEQ's ability to deal appropriately 
with repeat offenders. (WaterWatch) 

Comment #12: According to the Outline of the proposed changes contained in the rule, 
under 340-012-0038, a "warning letter" will "be issued when violation not anticipated to 
be referred for formal enforcement. .. " Attachment A, p.1. This provision however, does 
not describe the basis for which DEQ would "anticipate" that a violation does require 
formal enforcement and who makes this decision nor is the "anticipated" determination 
appealable by anyone. (Tribal Water Advocacy) 

Comment #13: It is not clear whether DEQ's proposed system would fulfill the agency's 
duties under federal regulatory laws, including the Clean Water Act. To remove any 

Page 8 of 47 Attachment D 



question regarding DEQ's intention to meet its enforcement duties, DEQ should change 
the proposed rule to make sending WLs and PENs mandatory . . (WaterWatch) 

Response to Comments #9-13: The Department received comments both in favor and 
in opposition to making issuance of informal enforcement notices mandatory vs. 
discretionary. It is the Department's policy and practice to issue an informal enforcement 
notice whenever it adequately documents the occurrence of a violation. However, there 
are cases where sending such a notice would serve no deterrence purpose; for example, 
where a local agency responsible for administering on-site requirements has sent repeated 
warnings; or where the driver of a private vehicle has an accident where a de minimis 
amount of fuel is spilled that is reported and immediately cleaned up; or unforeseeable 
discharges that occur as a result of catastrophic weather events. The Department is not 
changing its policy or practice of sending informal enforcement notices when it has 
documented a violation, but we will clarify in guidance the rare circumstances where 
such notices would serve no purpose and will therefore not be sent. 

The Department does not agree that the draft rules remove any obligations the agency has 
to enforce delegated federal environmental laws. The commenter is in error that there is 
a minimum federal delegation requirement to issue pre-enforcement notices (see 40 Code 
of Federal Regulations 123.27). Furthermore, EPA was an auxiliary member of the 
Advisory Group addressing these mies, and provided comment during both of the public 
comment periods. EPA conducts periodic audits and performance reviews ofDEQ's 
enforcement programs, and has never raised issuance or non-issuance of Notices of 
Noncompliance, Warning Letters or Pre-Enforcement Notices as a delegation issue. 

OAR 340-012-0038(1) and (2)- LACK OF SPECIFICITY REGARDING 
PROCESS 

Comment Summary: The rules should clarify how informal procedures impact the 
Department's discretion to take formal enforcement action. 

Response Summary: The Department will not amend the rules to specify when 
formal enforcement will occur. 

Comment #14: This section "makes clear that Warning Letters, Pre- Enforcement 
Notices and Notices of Permit Violations are informal enforcement actions ... and ... that 
alleged violator may present clarifying information regarding alleged violations." Id. 
Rather than directing that enforcement actions will automatically take place, when permit 
violations occur; this standard would impede protection of water quality by authorizing 
"informal procedures" that are undefined. In addition the section would authorize 
clarifying information without providing whether formal action will not take place once 
such information is provided or what is intended by "informal procedure" and when 
formal procedures would kick in during the process. (Tribal Water Advocacy) 

Response to Comment #14: The Department does not have the resources to undertake 
formal enforcement for every violation that it finds. Since formal enforcement is a 
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resource-intensive process, we use it for those cases where we feel it is the best tool to 
achieve compliance and deterrence. The guidelines we use for deciding which violations 
should be referred are set forth in the Internal Management Directive regarding 
Enforcement Guidance. The purpose of the guidance manual is to foster consistent and 
equitable enforcement. It is not practical or advisable for the Department to specify in 
rule which cases will go forward to formal enforcement, as resource levels and 
environmental priorities change. 

In addition to the more resource-intensive formal enforcement actions, the agency 
undertakes informal enforcement actions that also achieve compliance and deterrence. 
We allow the recipients of warning letters and pre-enforcement notices to provide 
clarifying information because we want to be as clear as possible what violations, if any, 
have occurred and the nature of the possible environmental impacts. An informal process 
for both sides to evaluate the facts and circumstances is needed to ensure that DEQ has 
all the information and is acting fairly. By ferreting out inaccuracies before formal 
enforcement, we can save resources for more important cases. If the recipient provides 
information showing that a violation did not actually occur or occurred differently, staff 
will be directed to send a letter withdrawing or modifying the warning letter or pre
enforcement notice. If the information provided by the recipient does not negate the fact 
that a violation occurred, the warning letter or pre-enforcement notice will not be affected 
and enforcement will proceed as stated in the informal notice. 

OAR 340-012-0038(3) - NOTICE OF PERMIT VIOLATION ("NPV") 

Comment: The rules should not list which permit violations are not eligible for an 
NPV. 
Response: The Department will continue to propose listing the exceptions in order 

__ __tD_pmmo_te_clarity_aruLceriainty. 

Comment #15: NWPPA is concerned that the Department is distorting the Notice of 
Permit Violation ("NPV") provisions in OAR 340-012-0038(3). ORS 468.126 states that 
the NPV notice provisions are inapplicable only if providing notice disqualifies the state 
from federal approval or delegation. We are unaware of a formal determination from 
EPA in regards to each of the identified programs that the issuance of a NPV disqualifies 
the state from delegation. Furthermore, there are permit conditions identified in the 
proposed language as being ineligible for NPV treatment that are authorized for NPV 
treatment by statute. For example, the proposed language characterizes all Title V permit 
conditions as ineligible for NPV treatment. However, virtually all Title V permits 
contain conditions that are not federally enforceable and that would be eligible for NPV 
treatment. Therefore, we reiterate our prior recommend that the language in OAR 340-
012-0038(3)( a) strictly adhere to the statutory language and not try and list, in advance, 
all situations where NPV s do or do not apply. (NWPPA) 

Response to Comment #15: EPA issued letters to the Department finding that an NPV 
requirement applicable to NPDES, UIC, municipal solid waste, Oregon Title V Operating 
Permits, and the State Implementation Plan violates the minimum delegation principles 

Page 10 of 47 Attachment D 



for those programs. In each of these cases, the Oregon Attorney General's Office 
evaluated and concurred with EPA's interpretation. Oregon Title V Operating Permits 
are expressly excluded from the NPVrequirement by ORS 468.126(2)(D). Given this 
history, the Department believes it is important to be as transparent as possible in the rule 
regarding which violations will be subject to the NPV requirement. 

OAR 340-012-0041(1) - PERMIT REVOCATION AS A FORMAL 
ENFORCEMENT ACTION 

Comment Summary: "Revocation of a permit" should not be listed as a formal 
enforcement action pursuant to Division 12. 

Response Summary: The Department proposes to delete revocation of a permit as a 
consequence of a formal enforcement action pursuant to Division 12. 

Comment #16: This proposed rule lists the formal enforcement actions the Department 
may take under Chapter 340 Division 12. Incorrectly included in this list is a formal 
enforcement action that may "result in revocation of a department - or commission -
authorized license or permit." An action under Division 12 cannot result in revocation of 
a license or permit. The Oregon law establishes procedures separate from the procedures 
in ORS 468.130 (implemented through Division 12) for assessing civil penalties. See, for 
example, ORS 466.170, 468.070. As a result, OAR 340-012-0041(1) cannot include 
revocation of a license or permit among the actions the Department may pursue through 
formal enforcement under Division 12. . .. Finally, as discussed immediately above, the 
Department should not reject its long-standing practice of pursuing informal enforcement 
first before proceeding to formal enforcement, by deleting the provision allowing the 
Department to issue a formal enforcement action without first sending a Warning Letter 
or Pre-Enforcement Notice. 

------

AOI requests that the Department revise OAR 340-012-0041(1) to read: 

"(1) Formal enforcement actions may require that the respondent take action 
within a specified timeframe, or assess civil penalties [, er resHlt in reveeatien ef a 
department er eemmissien amherized lieense er permit]. The Department may 
issue a Notice of Permit Violation [er fermal enfereement aetien J whether or not 
it has previously issued a Warning Letter or Pre-[e]~nforcement Notice related to 
the issue or violation. Unless prohibited by statute or rule, the Department may 
issue a formal enforcement action without first issuing a Notice of Permit 
Violation." (AOI) 

Response to Comment #16: The Department agrees that the authority to revoke permits 
is independent from its authority to assess civil penalties and subject to different 
procedures. The Department will delete reference to permit revocations in OAR 340-
012-0041 (1 ). 

The proposed provision clarifying that issuance of an informal notice is not a condition 
precedent for formal enforcement does not change the Department's longstanding policy 
of attempting to resolve violations informally before proceeding to formal enforcement. 
This provision addresses those few situations where an informal notice has not been sent. 
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However, there are many avenues of communication between an alleged violator and the 
Department for resolving violations other than the warning letter and pre-enforcement 
notice, such as meetings or phone calls with the alleged violator or via the exchange and 
review ofrelevant information. 

OAR 340-012-0041(3) and -0053(l)(a) - CONSENT ORDERS AND MUTUAL 
AGREEMENT AND ORDERS (MAO) AS ENFORCEABLE FORMAL 
ENFORCEMENT ACTIONS 

Comment Summary: The Department shonld not assess civil penalties for 
violations of consent orders or MA Os. MA Os should not inclnde stipulated 
penalties for violations of the MAO. 

Response Summary: The Department disagrees and will not make the proposed 
change. 

Comment #17: NWPPA requests that the Department revise the approach, both stated 
and unstated, in its rules for approaching consent orders: There are many times where the 
Department and a source have seen a need to enter into a consent order so that the 
Department could authorize the operation or implementation of some action that 
benefited the public. For example, one Oregon source entered into a consent order 
authorizing the immediate use of an air pollution control device in order to respond to 
neighbor concerns. The source was not violating any requirements, but arguably would 
have been ifit had started up the control device prior to completion of the permit 
modification process. 

However, the Department's rules define a Mutual Agreement and Order ("MAO") as a 
"formal enforcement action" to be taken into account when aggravating any future 
violati_ons. An_M_AD__S_hOJlld n9J_bJ"__i:_Qnsi_<:kred a formal enforcement action. In order fo~r~~--
there to be a formal enforcement action, the respondent should be provided with a formal 
Notice of Civil Penalty Assessment ("CPA") or a unilateral order, and not an MAO. This 
is true for several reasons. First, the CPA or unilateral order provides information about 
the conduct at issue, identifies the consequences and creates the right to a contested case 
hearing. As MAOs do not in our experience separately give rise to a right to a contested 
case hearing, there does not appear to be a basis for including them within the scope of 
formal enforcement actions. Second, if an MAO is considered to be a formal 
enforcement action, there is the potential for a respondent to have both the CPA and the 
MAO counted as prior significant actions ("PSAs"). This kind of "double jeopardy" (or 
double-counting) is clearly unfair and inappropriate. 

In addition, the Department's policy has been to require that MA Os include 
penalties. We believe that this policy is counter-productive and request that the 
Department both revise its rules to exclude MA Os from the definition of formal 
enforcement actions and specifically allow the Department to enter into MAOs with or 
without associated penalties. Clarifying that MA Os do not necessarily need to include 
penalties will assist the Department in being able to implement MAOs in situations where 
there is a public benefit, such as the example given above, or where a supplemental 
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environmental project is a preferred and agreed upon resolution between the party and the 
Department. (NWPP A) 

Response to Comment #17: (See also Response to Comment #18.) The Department 
does not agree that the proposed change is necessary or advisable. The commenter is 
correct that MA Os are not always preceded by a CPA or an Order and are sometimes 
entered into to address and settle likely future violations. MAOs do not give rise to a 
contested case hearing on the settled items because the Department and the party agree to 
the settlement resolution instead. The MAO will specify how violations of the MAO 
itself are to be handled - either through the normal civil penalty assessment or Order 
process or through a stipulated penalty process that creates a right to appeal. It does not 
follow, however, that (1) violations cited in an MAO will automatically be counted as 
Prior Significant Actions, or (2) that the same violation will be counted twice if included 
in both a CPA and an MAO. By definition, Prior Significant Actions are violations that 
become final. This would not include a violation that has not occurred, even if that 
potential future violation is addressed in an MAO, and it would not cause the same 
violation to be counted more than once, regardless of whether that single violation is 
cited in multiple notices or orders. The Department also disagrees with the assertion that 
MA Os should not include penalties. The terms of an MAO are enforceable obligations. 
It is unclear why violation of such terms should not subject the violator to civil penalties, 
regardless of why the violator initially entered into the MAO (e.g., to settle past or 
potential future violations). 

Comment Summary: Violations of consent orders should not result in civil penalties 
and should not be counted as "prior significant actions." 

Response Summary: The Department will not delete consent orders from proposed 
---~OAR-340~0l2dl_051(1}(a)_('':1riolation_of_a_re_qnirJ!ment_fil_C_onditio_n_of_a_cJ>_m:mission~---

or department order, consent order, agreement or consent judgment"). 

Comment #18: Consent Orders should not carry an "a priori" penalty 

One can envision many occasions where entering into a consent order with DEQ should 
not automatically invoke a penalty. One example would be on a newly issued permit that 
neither DEQ nor the permittee caught an error in a permit condition. Both parties agree 
that this was an error but an order must be executed while a new permit is processed to 
avoid paperwork violations of this erroneous permit condition. 

Another example would be a "responsible party" voluntarily trying to clean up a legacy 
hazardous waste site along a water way. A Corps of Engineer Nationwide permit (No. 
38) would greatly streamline the permitting process but a state issued administrative 
order is a requirement of obtaining this permit. 

In these examples, why should such orders automatically carry a penalty? Similarly, they 
should not count as PSA's. 
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Weyerhaeuser urges DEQ to maintain the flexibility to enter into consent orders without 
associated penalties and install this flexibility in the rule language. (Weyerhaeuser) 

Response to Comment #18: (See also Response to Comment #17.) This comment is 
based on the premise that entering into a consent order with the Department will 
automatically invoke a penalty. Such orders do not need to include a penalty assessment. 
The terms of an order are, however, enforceable obligations. It is unclear why violation 
of such terms should not subject the violator to civil penalties, regardless of why the 
violator initially entered into the order. In fact, many orders include stipulated penalties 
by which the penalty for a future violation of the order is established upfront. Further, 
some orders are entered into to address ongoing violations. There is no reason why 
penalties should not be imposed for such violations simply because the violator has also 
settled future violations of the same type in the same order. (See also, Response to 
Comment #17.) 

Comment Summary: "Agreement" and "judicial consent decree" should be deleted 
from proposed OAR 340-012-0053(l)(a) and (c). 

Response Summary: The Department will not make the suggested change. 

Comment #19: In paragraph (l)(a), two new terms have been added to the list of 
Department actions for which a person's actions can be classified as a Class I Violation if 
there is a violation of a requirement or condition - "agreement" and ')udicial consent 
decree." It is unclear in paragraph (l)(a) to what the term "agreement" refers. Ifit is 
intended to include a Mutual Agreement and Order, then that phrase should be spelled 
out. It should not, however, be intended to include many of the voluntary agreements 
that a person can enter with the Department. For example, a person might enter a 

____ _..,R"'"'eceip_ts_Authority_Agr_eemenLunderDRS-4_6_8.D-73__J:\1ithlhe_D_epartment_llnder~liichJhe ___ _ 
person voluntarily agrees with the Department to take certain actions and to pay 
Department oversight costs in return for the Department's agreeing to perform a 
regulatory activity that the Department was not scheduled to perform. Failure of the 
person to follow the terms of such a voluntary agreement should not expose the person to 
civil penalties. If the person does not carry out a material term of the agreement, the 
Department has the ability to proceed against the person for breach of contract. 
Paragraph (1 )( c) should also not include a judicial consent decree. Because the judicial 
consent decree will have been entered in court, the Department has the ability to pursue 
all available remedies in court if a person violates a judicial consent decree. The court 
that approved and entered the judicial consent decree should determine the appropriate 
remedy for a violation of the decree. These comments also apply to proposed paragraph 
(l)(c) in OAR 340-012-0053. 

AOI requests that the Department revise OAR 340-012-0053 to state: 

"(l) Class I: 

"(a) Violation of a requirement or condition of a commission or department 
order, or consent order[, agreerneHt erjudieial eenseHt deeree]; 
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"( c) Failure to provide access to premises or records as required by statute, 
permit, order, or consent order [, agreemeffi or judieial eonsent deeree ]; (AOI) 

Response to Comment #19: The Department will not revise proposed OAR 340-012-
0053(l)(a) or (c) at this time, except that it will replace the term "judicial consent 
decree" with "consent judgment" consistent with 2003 legislation that eliminated the use 
of"decrees" in favor of"judgments." OAR 340-012-0053{l)(a) and (l)(c) do not and 
cannot make available to the Department enforcement remedies it does not already 
legally have at its disposal. If a judicial consent decree (now judgment) requires that the 
Department pursue its remedies in court, the Department will do so. The Department 
does not, however, intend to limit its available enforcement options with this rule where 
the document in question allows DEQ to pursue administrative remedies. Similarly, 
some Department agreements by their terms are enforceable via administrative remedies. 
These should also be included in OAR 340-012-0053(1)(a) and (c). Mutual Agreement 
and Orders are not intended to be included in the term "agreements" because these are a 
type of final Commission order. 

OAR 340-012-0045 - CIVIL PENALTY DETERMINATION PROCEDURE 

Comment and Response Summary: None. 

Comment #20: This proposed rule allows the Department to assess a civil penalty for 
any alleged violation without limitation. First, the Department cannot issue a civil 
penalty for certain violations without providing advance notice in the form of a Notice of 
Permit Violation. See ORS 468.126; OAR 340-012-0038(3). Second, the Department 
has no authority to assess a civil penalty for an "alleged violation" only a "violation." 
See ORS 468.130. Finally, there is a typo that should be corrected in this provision. 

-----AObequests-thaUhe-Department-i:evise-OAR34D~012~0D45~L)-to-i:ead:-----------

"(l) Except as provided in OAR 340-012-0038(3), [I]in addition to any other liability, 
duty, or other penalty provided by law, the Department may assess a civil penalty for any 
[alleged] violation. Except for civil penalties assessed under OAR 340-012-0155(2), the 
Department determines the amount of civil penalty [is] using the following procedures:" 
(AOI) 

Response to Comment #20: The Department will add the language to clarify the NPV 
exception to a civil penalty. The Department will delete the term "alleged" because it is 
not appropriately used at this point in the enforcement process. We will fix the 
typographical error. 

OAR 340-012-0053 - VIOLATIONS THAT APPLY TO ALL PROGRAMS: 
"SUBMITTING FALSE, INACCURATE OR INCOMPLETE INFORMATION TO 
THE DEPARTMENT" 

Comment Summary: Proposed OAR 340-012-0053(1){b) ("submitting false, 
inaccurate or incomplete information to the department") is too broad and will 
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result in penalization of innocent "paperwork" mistakes. The classification should 
only apply to intentional submissions of false information. 

Response Summary: In order to narrow the scope of this classification to significant 
submittals, the Department will amend the proposed classification to read, 
"Submitting false, inaccurate or incomplete information to the department, where 
the submittal masked another separate violation or caused environmental harm or 
caused the department to misinterpret any substantive fact." 

Comment #21: NWPP A is concerned that the Department is inappropriately classifying 
as Class I violations any type of minor paperwork mistake. The proposed OAR 340-012-
0053(1 )(b) establishes as a Class I violation the submittal of any inaccurate or incomplete 
information to the Department. Thus, an inadvertent math error on a DMR or the 
inadvertent failure of a Title V source to submit a statement that it never triggered the 
l 12(r) program during that six month certification period (assuming, as many do, that the 
permit requires this statement), would be an automatic Class I penalty. It would be a 
grave injustice to penalize an inadvertent paperwork error in this manner. There are 
many examples where a company or facility submits a voluntary correction letter upon 
discovering that an inadvertent mistake was made in a report. We believe that the intent 
was to classify as automatic Class I violations the intentional submittal of false, 
inaccurate or incomplete information to the Department. We strongly recommend that 
the Department limit OAR 340-012-0053(1)(b) to the intentional submittal of false, 
inaccurate or incomplete information. (NWPP A) 

Comment #22: Insert "intentional" into the language in OAR 340-012-0053(1)(b). We 
believe DEQ must have intended to insert "intentional" into this "catch all" violation 
language. As proposed, the rule language would cause anything like a typographical 
error in a DMR to constitute a Class I violation. Weyerhaeuser doesn't believe this was 
the department's intent with this language. We also don't think "guidance" language 

-----would-mitigate-this-prnblemo-Guidanee-ean-be-ehanged-witheut-publie-input~With-third----

party litigation, the strict legal interpretation of the rule language is the only guiding 
factor. For these reasons, we believe inserting "intentional" into this OAR language 
would serve DEQ and the regulated community. (Weyerhaeuser) 

Comment #23: Paragraph (l)(b) is likewise a significant departure from established 
enforcement requirements. Currently, it is a Class I violation for certain substantive areas 
to "intentionally" or "knowingly" submit false information to the Department. See, e.g., 
OAR 340-012-0055(1)(m), -0082(1)(h). The proposed rule deletes the culpable mental 
state and expands the list to include "inaccurate" or "incomplete" information. Thus, any 
unintentional and unknowing garden variety error in a submittal to the Department 
(including even typos) would be classified as a Class I violation. Also, reports prepared 
by a consultant for a company for submittal to the Department would impose civil 
penalty exposure as a Class I violation on the company for every inaccuracy or 
incompleteness in the reports. If submittals of information to the Department can rise to 
the level of a Class I violation, it should only be for false information intentionally 
submitted. 
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AOI requests that the Department revise OAR 340-012-0053 to state: 

"(1) Class I: 

"(b) Intentionally [S].§;ubmitting false [, inaeeurate er ineemjllete] information 
to the Department; (AOI) 

Response to Comment Nos. 21-23: The Department recognizes that in compiling the 
data required by a permit, people make innocent mistakes that cause no environmental 
harm or potential for environmental harm, and do not delay or prevent identification of 
problems at the facility. The Department does not intend to take formal enforcement 
action against these sorts of violations. Rather than adding a mental state requirement to 
the classification, which would make proof of some significant violations nearly 
impossible, the Department recommends limiting the scope of the classification to those 
submittals that cause environmental harm or the potential for environmental harm. The 
proposed addition makes clear which submittals of wrong information are Class I 
violations. The language for OAR 340-012-0053(l)(b) as now being proposed for 
adoption is "Submitting false, inaccurate or incomplete information to the department, 
where the submittal masked another separate violation or caused environmental harm or 
caused the department to misinterpret any substantive fact." 

OAR 340-012-0053(2)(a)- VIOLATIONS THAT APPLY TO ALL PROGRAMS: 
"ANY OTHERWISE UNCLASSIFIED VIOLATION" 

Comment Summary: The Class II "default" violation is too broad and will result in 
very minor violations being classified as Class II when they would be more 
appropriately classified as Class III. 

Response Summary: The Department will add a Class III "default" violation to 
----·oltR3<tO::Ol2::0053. 

Comment #24: In each substantive area, there currently is a provision that makes a 
violation that "causes a major harm or poses a risk of major harm to human health or the 
environment" a Class I violation. See e.g., OAR 340-012-00SO(l)(kk). There is not a 
similar general classification for Class II and Class III violations. However, the 
Department proposes to create in subsection (2) a catch-all provision that classifies "Any 
otherwise unclassified violation" as a Class II violation. Such an approach defies logic 
because it is a conclusion that all violations that pose a risk of harm that would otherwise 
be Class III violations based on a minor risk of harm would, nevertheless, be Class II 
violations because of subsection (2). It is also not appropriate because the proposed rules 
significantly increase the amount of civil penalties that will be assessed by, for example, 
increasing the amount of the matrices in OAR 340-012-0140. With those increases, it is 
not necessary also to create a catch-all provision that sweeps every minor violation that 
would otherwise be a Class III violation into the Class II category where it will be 
potentially subject to a civil penalty. 

To reflect the true nature of violations based on the potential harm they pose, the 
DEQ should revise subsection (2) and create a new subsection (3) to recognize a catch-all 
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provision for Class II and Class III violations based on the harm caused and the risk of 
harm posed by the particular class of violation. 

AOI requests that the Department revise OAR 340-012-0053 to state: 

"(2) Class II: 

"(a) Any otherwise unclassified violation that causes moderate harm or poses a 
risk of moderate harm to human health or the environment. 

"(3) Class III: 

"(a) Any otherwise unclassified violation that causes minor harm or poses a 
minor risk of harm to human health or the environment." (AOI) 

Response to Comment #24: The Department agrees that there should be a general 
"default" violation that captures violations causing less harm or posing less risk than the 
Class I and Class II "default" violations and will add a Class III "default" violation. The 
Class III "default" violation will require findings that a violation is otherwise 
unclassified, and that the violation caused no more than a de minimis adverse impact on 
the environment, and posed no more than a de minimis threat to human health or other 
environmental receptors. We will not adopt the suggested change for the Class II 
"default" violation because of the additional, unreasonable burden of proof it would 
impose on the Department. Violations that do not meet the findings for a Class I or Class 
III will be considered Class II. 

OAR 340-012-0054 - AIR QUALITY CLASSIFICATION OF VIOLATIONS 

Comment and Response Summary: None, see comment and response #25 below. 

Comment #25: The language in subsection (2)(a) contains a confusing redundancy and 
should be clarified. "Exceeding the yearly emission limitations of a permit, rule or order" 
is already identified as a Class I violation in subsection (1 )(g). Therefore, such a 
violation is already covered under the phrase "Unless otherwise classified" in subsection 
(2)(a). The statement "other than an annual emission limitation" in subsection (2)(a) is 
redundant and also confusing because it refers to an "annual emission limitation" whereas 
subsection (1 )(f) refers to the "yearly emission limitations." (EPA) 

Response to Comment #25: The Department agrees that these classifications contain 
potential redundancies and will address this in Phase II of the rulemaking, when we will 
review most of the classifications. It should be noted that while the current language may 
be redundant, it does not create confusion as to how emission violations are classified. 

OAR 340-012-0055 - WATER QUALITY CLASSIFICATION OF VIOLATIONS 

Comment Summary: Both commenters state that the proposed revision regarding 
certain violations of pretreatment standards or requirements does not appropriately 
or accurately reflect who should be liable for those violations, and that the proposed 
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revision should be modified or withdrawn. 
Response Summary: The Department will withdraw the proposed revision pending 
further review during Phase II of this rulemaking . 

Comment #26: The proposed revision to subsection (f) [formerly subsection (i)] in 
response to a comment on the January 2004 rulemaking proposal appears to prevent the 
State from taking enforcement action against industrial users of a POTW. The response 
to comments document (Attachment B, page 8) also indicates that ODEQ's intent is not 
to enforce against noncompliance by industrial users. If this is the intent and effect of the 
revision to subsection (f), then EPA is concerned that ODEQ would no longer be able to 
show that its EPA-approved pretreatment program meets the requirements of 40 CFR 
403.1 O(f)(l )(i) and (iv), that approved states have the legal authority to "require 
compliance by Industrial Users with Pretreatment Standards" and to "seek civil and 
criminal penalties and injunctive relief for noncompliance by the POTW with 
pretreatment conditions incorporated into the POTW permit, and for noncompliance with 
Pretreatment Standards by the industrial users ... " (EPA) 

Comment #27: ACWA appreciates the Department's responsiveness to its comments, 
and is generally satisfied with the proposed revisions, with one major exception. In 
proposed OAR 340-012-0055(f), the revised language does not meet the Department's 
goal of addressing ACWA's earlier comments related to enforcing pretreatment standards 
on the municipality, not the industrial user. In light of the Department's Response to 
Comments summary, we propose the following language to replace the proposed 
paragraph (f) in its entirety: 

340-0l 2-0055(j) "The failure ofa municipal treatment works to comply with its 
approved enfOrcement response plan related to any violation of any pretreatment 

------~s~ta~n~d-~a~r~d~o~r~requirement by a user ofa municipal treatment works which either 
impairs or damages the treatment works, or causes a major harm or poses a major 
risk of harm to public health or the environment. 

If the Department does not agree with our suggested revision, then we prefer no changes 
be made to this section of the text of the existing rule. The current language reads: 

340-0l 2-055(g) "Any violation of any pretreatment standard or requirement by a 
user of a municipal treatment works which impairs or damages the treatment 
works, or causes a major harm or poses a major risk of harm to public health or 
the environment; (ACWA) 

Response to Comment Nos. 26 & 27: The Department will not go forward with the 
proposed revision at this time. It will revisit this issue during Phase II of this rulemaking. 
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OAR 340-012-0068(l)(hh) - "VIOLATION OF ANY TSD FACILITY 
PERMIT CONDITION RLATED TO THE HANDLING, MANAGEMENT, 
TREATMENT, STORAGE OR DISPOSAL OF HAZARDOUS WASTE 
UNLESS OTHERWISE CLASSIFIED" 

Comment Summary: This proposed revised hazardous waste classification is too 
broad. Not all materials labeled as "hazardous waste" are really hazardous, but this 
classification does not distinguish among different types of hazardous waste. 
Eliminate this classification, and either (1) determine based on the facts of each case 
what the classification for that permit condition violation should be; or (2) 
specifically classify each type of permit condition violation. 

Response Summary: The Department will amend the rule to say "a" violation 
instead of "any" violation. Enforcement guidance provides that only violations of 
certain permit conditions are "related to hazardous waste transport, storage or 
disposal" and would be Class I; all others are Class II or III and would be handled 
according to the guidance that applies to those particular types of violations. 

Comment #28: In OAR 340-012-0068(hh) the Department proposes to make any 
violation of a hazardous waste transport, storage or disposal (TSD) permit a Class I 
violation by default (unless it is otherwise specifically classified). In pursuing this 
proposed course for default circumstances, the Department is falling into the trap of 
"following the label" rather than basing the penalty classification on potential or actual 
harm to human health or the environment. This will lead to disparate treatment between 
permitted facilities and non-permitted facilities when the violations are exactly the same. 
In addition, not every otherwise unspecified violation at a TSD facility rises to a Class. I 
level concern for health, safety and the environment. In part, this is because the materials 
involved, while being labeled "hazardous" for regulatory adm1mstratJon purposes may 
not be actually "hazardous" in real world terms. Many "derived from" wastes, in 
particular, fall into this description. 

We suggest that the Department delete OAR 340-012-0068(hh). 

Because the regulatory term "hazardous waste" covers such a wide range of 
materials with a wide range of real world potential impacts, we also suggest that it not be 
used at all for determining violation classifications (for example, as in proposed OAR 
340-012-0068(a), (e), (f), (k), etc.). Instead, the Department should adopt criteria like 
that proposed for OAR 340-012-0130(2) and (3) for evaluating whether a violation 
involving the handling, treatment or storage of "hazardous waste" is a Class I, II or III 
violation (with Class II as a default). 

This would make "hazardous waste" and "hazardous materials" violation 
classifications more closely reflect their potential for actual harm to safety or the 
environment. If the proposal remains as drafted, "hazardous waste" violation 
classification will not reflect "real world" conditions. (Umatilla) 
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Comment #29: This proposed rule is overbroad. The Department's authority under ORS 
Chapter 466 is confined to the treatment, storage and disposal of hazardous waste that 
occurs at a TSD facility. The permit issued to such a facility by the Environmental 
Quality Commission and the Department, including every condition it contains, thus is 
issued to assert regulatory authority over treatment, storage and disposal of hazardous 
waste. Under this proposed rule, as written, every violation of a condition in a TSD 
permit would be a Class I violation. 

AOI believes that the Department's experience of more than fifteen years with the 
civil penalty classification system should allow the Department to identify all TSD 
violations that need to be specified as Class I violations. That fact coupled with the 
catch-all provision that classifies as Class I violations all hazardous waste violations that 
cause major harm or pose a major risk of harm to public health or the environment 
obviate the need for OAR 340-012-0068(1)(hh). 

AOI requests that the Department delete OAR 340-012-0068(l)(hh): 

"(hh) [Violation of any TSD faeility jlermit eondition related to the handling, 
management, treatment, storage or disjlosal of hazardous waste unless otherwise 
classified]" (AOI) 

Response to Comments #28 and #29: Most TSD permit violations have always been 
classified as Class I violations in the rules. The Department agrees, however, that the 
proposed change may give the impression that the violation classification applies to all 
TSD permit violations. That is not the intent. The phrase "any TSD facility permit 
condition" will be revised to read "a TSD facility permit condition." The rest of the 
language, which excepts violations ofTSD facility permit conditions otherwise classified, 
will remain as proposed. This is appropriate given that certain violations are carved out 
and classified as Class II violations. For example, the failure to label a tank or container 

-----Hfhawrdous-wastes-with-the-w0rds-"Raz-ar-00us-Waste,"-Or-with-0ther-w0rds-as-rnquirnd------
to identify the contents, is a Class II violation pursuant to OAR 340-012-0068(2)(b ). The 
failure to keep a container of hazardous waste closed except when necessary to add or 
remove waste is a Class II violation pursuant to OAR 340-012-0068(2)(b). 

The Department's enforcement guidance will clarify which violations of permit 
conditions are deemed "related to hazardous waste transport, storage, or disposal" such 
that they would be Class I. All other violations would be Class II or III and handled 
accordingly based on the guidance. 

EXISTING OAR 340-012-0068(2)(c)- "FAILURE TO COMPLY WITH 
HAZARDOUS WASTE GENERATOR ANNUAL REPORTING 
REQUIREMENTS, TREATMENT, STORAGE, DISPOSAL AND RECYCLING 
FACILITY ANNUAL REPORTING REQUIREMENTS AND ANNUAL 
REGISTRATION INFORMATION, UNLESS OTHERWISE CLASSIFIED" 

Comment Summary: The Department should not delete this existing classification 
at present but consider it further during the Phase II rulemaking. 
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Response Summary: The Department will not go forward with the proposed 
amendment at this time and will delay any revision to this section until Phase II of 
this rulemaking. 

Comment #30: It is not clear why the Department is proposing to delete this hazardous 
waste violation classification based on reporting requirements (current OAR 340-0l2-
0068(2)(c)). There is no explanation in the Department's response to comments included 
with the proposed rulemaking package. Also, the Department's response to comments, 
after discussing the proposed revisions to OAR 340-012-0068(1)(hh), states: "Other more 
specific comments regarding [whether J hazardous waste violations should be classified as 
I, II or III will be addressed during the Phase II rulemaking." 

AOI requests that the Department not delete OAR 340-012-0068(2)(c) and 
consider it further in the Phase II rulemaking. (AOI) 

Response to Comment #30: The Department will not go forward with the proposed 
amendment at this time and will delay any revision to this section until Phase II of this 
rulemaking. 

OAR 340-012-0130- GENERAL MAGNITUDE DETERMINATION 

Comment Summary: The general magnitude determination should be based only 
on the violation's actual impact to the environment, not on its potential impact to 
the environment. 
Response Summary: The Department will make the change suggested by the 
commenter regarding major magnitude but will not make the suggested change 
regarding minor magnitude. 

Comment #31: In keeping with the classification/magnitude determination scheme 
(actual/potential harm) used by DEQ and set forth in OAR 340-012-0026, we believe that 
magnitude determinations under OAR 340-012-130 should be based upon actual harm 
done to human health and not potential harm. (Umatilla) 

Comment #32: OAR 340-012-0026(5)(b) in the proposed rules provides that magnitude 
is to be determined "based on the impact to human health and the environment resulting 
from that particular violation." OAR 340-012-0030 (11) in the proposed rules defines 
magnitude of the violation to mean "the extent and effects of a respondent's deviation 
from statutory requirements, rules, standards, permits or orders." Thus, magnitude 
concerns impact, extent and effect for the specific violation concerned. 

OAR 340-012-0130(2) and (3) as proposed include not only actual impacts and 
effects of the specific violation concerned but also potential impacts and effects. 
Potential impacts and effects are considered in establishing the class for violations and 
are not appropriate for consideration in determining the magnitude of a specific violation. 

AOI requests that the Department revise OAR 340-012-0130(2) and (3) to state: 

"(2) The magnitude of the violation will be major ifthe Department finds that the 
violation had a significant adverse impact on the environment, or [posed a 
signifieant threat to J human health. In making this finding, the Department will 

Page22 of47 Attachment D 



consider all reasonably available information, including, but not limited to: the 
degree of deviation from applicable statutes or commission and department rules, 
standards, permits or orders; the extent of actual [or threatened] effects of the 
violation; the concentration, volume or toxicity of the materials involved; and the 
duration of the violation. In making this finding, the Department may consider 
any single factor to be conclusive. 

"(3) The magnitude of the violation will be minor ifthe Department finds thatthe 
violation had no more than a de minimis adverse impact on the environment[,] 
and [posed no more than a de minimis threat to] human health [or other 
environmental reeeptors]. In making this finding, the Department will consider 
all reasonably available information including, but not limited to: the degree of 
deviation from applicable statutes or commission and department rules, standards, 
permits or orders; the extent of actual [or threatened] effects of the violation; the 
concentration, volume or toxicity of the materials involved; and the duration of 
the violation. In making this finding, the Department may consider any single 
factor to be conclusive." (AOI) 

Response to Comment Nos. 31 & 32: The Department will make the change suggested 
by the commenter regarding major magnitude; this limits the finding of major to those 
cases where significant actual harm can be proved. The Department will not make the 
change suggested for minor magnitude. The term "threat" in minor magnitude addresses 
actual and potential impacts that are difficult to prove but which would be more than "de 
minimis," which is the standard currently proposed. 

Difficulty in proof may occur when the evidence is too expensive to collect. For 
example, a chemical spill to a stream can deteriorate the natural ecosystem. However, 
proof of that harm may require macroinvertebrate surveys or natural resources damage 

---------,,,o:=,ssnrentowhiclrare-generallnrerfonned-byihe-ElregorrBepartnrent-ofFish-and--------
Wildlife. These studies are resource intensive and therefore not performed in most cases, 
leaving DEQ without direct evidence of the harm. Difficulty in proof may also occur 
when the evidence is impossible to collect because of timing. For example, exposure to 
even miniscule amounts of asbestos can cause cancers which result in suffering and 
death. However these actual effects may not be seen for years or decades after the 
exposure, making it difficult to prove actual harm at the time of enforcement for the 
asbestos mismanagement. While we believe most would agree that, depending on 
circumstances, harm may exist in these cases, the absence of direct evidence would make 
difficult a finding that the harm was more than "de miminis''. 

The Department must maintain the threat of harm to capture violation magnitudes that do 
not lend themselves to direct proof. Of course, any magnitude must be based on the 
specific facts of the violation- as stated in OAR 340-012-0026(5)(b) and OAR 340-012-
0130. Furthermore, if a respondent does not agree with the Department's findings, it may 
require the Department to prove its case at hearing or prove an alternate theory of its 
own. See Response to Comment #33 below. 
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OAR 340-012-0135 - SELECTED MAGNITUDES 

Comment Summary: Delete all selected magnitudes for hazardous waste violations 
and instead rely on the general magnitude determination set forth in OAR 340-012-
0130. 
Response Summary: The Department will not delete the selected magnitudes. 

Comment #33: The selected magnitude categories in OAR 340-012-0135 are presumed 
to reflect the actual adverse impact on the environment and human health. The 
presumption is in fact not rebuttable and applies in all cases. 

AOI believes that the Department should either allow a respondent to reject use of 
the selected magnitudes for its specific violation or make the presumption created by the 
magnitude boxes rebuttable. Otherwise, it is inequitable to focus magnitude on the 
particular violation concerned but then determine the magnitude based on one-size-fits-all 
categories. 

AOI requests that the Department revise OAR 340-012-0130 by adding one of the 
two following provisions as subsection ( 4): 

Alternative 1 - Creating a Rebuttable Presumption 

"( 4) If the Department determines, using information readily available to the 
Department, that a selected magnitude in 340-012-0135 applies, the Department's 
determination is the presumed magnitude of the violation, but the person against 
whom the violation is alleged has the opportunity and the burden to prove that 
another magnitude applies and is more probable than the presumed magnitude." 

Alternative 2 -Allowing a Respondent to Elect Not to Use a Selected Magnitude 

"(4) Notwithstanding the selected magnitudes specified in OAR 340-012-0135, a 
respondent may elect not to have the magmtude of a v10!ati0.ild=et=e=rm=m=e=a'-u=n=ao>-e=r~-----
OAR 340-012-013 5 in the assessment of a civil penalty by the Department, by 
stating the respondent's election in the answer the respondent files to a Notice of 
Civil Penalty Assessment. If a respondent makes such an election, the 
Department will determine the magnitude of the violation under OAR 340-012-
0130(l)(b), (2) or (3) as appropriate." (AOI) 

Response to Comment #33: The selected magnitude violations are designed to establish 
consistency and certainty in the magnitude findings. However, the Department agrees 
that there may be circumstances in which differences of opinion exist about which 
particular magnitude application is the most appropriate description of the specific impact 
to public health or the environment. Therefore, the Department will add language to 
create a rebuttable presumption regarding the Department's application of a general or 
selected magnitude finding, and will allow a respondent to argue that a different 
magnitude should apply. The Department will further evaluate the relationship between 
the general magnitudes and the selected magnitudes in Phase II of the rulemaking. 

Page24 of47 Attachment D 



Comment #34: We are also concerned that the selected magnitude categories in OAR 
340-012-0135(3) will not accurately reflect damage to the environment or actual or 
potential threats to human health. This is because of the very wide variety of materials 
covered by the regulatory definition of "hazardous waste." These materials can range 
from harmless residues of hazardous waste treatment ("derived from" waste) to the most 
toxic of substances. 

We recommend that the specific magnitude specifications of proposed OAR 340-
-012-0135(3) for violations involving hazardous waste be deleted because they will 
produce inaccurate indications of actual and potential harm. This will leave the default 
provisions of proposed OAR 340-012-0130 for making this determination. (Umatilla) 

Response to Comment #34: The Department will not eliminate the selected magnitudes 
for hazardous waste because it believes that the consistency and certainty those rules 
create are important to the process. However, we agree there may be circumstances 
where a selected magnitude does not fit the situation and have addressed this concern by 
adopting the suggested language as discussed in more detail in the Response to Comment 
#33. While the Department does not believe it is appropriate to revisit in Division 12 the 
actual definition of hazardous waste already set forth in federal and state hazardous waste 
regulations, we will be reassessing all the selected magnitude violations during Phase II 
of this mlemaking. 

OAR 340-012-0140 - PENALTY MATRICES 

Comment Summary: The proposed penalty matrix assignments should not be 
based on who the violator is. The penalty calculation should consist of a single base 
penalty for all violations with multiplying factors for violation class and magnitude. 

------~~~!>p~o~n~se-Summ~~!!·!!·!!a!!r-y-:-RIT. eeau~he-pr-opo!>al-is-sit-far-r~ehing,the-Depar-tment-wil,_ ______ _ 
consider this suggestion during Phase II of the rnlemaking. 

Comment #35: In OAR 340-012-0140(2)(c) and its matrix system, the Department is (as 
described in its rulemaking summaries) attempting to address equity while achieving 
specific deterrence "based upon who the violator is." ORS 468.130 requires that the 
economic and financial conditions of the person incurring the penalty be considered. But 
in responding to previous comments, DEQ noted "A facility's ability to pay is handled in 
a different part of these rules and is not an issue in assigning a matrix category to a 
violator." Presumably, the Department is referring to proposed OAR 340-012-0162, 
"Inability to Pay the Penalty." "Who one is" (except for ability to pay) should not be a 
determining factor in assessing the size of civil penalties. 

Potential and actual harm from violations are covered by violation classification 
and magnitude assignments. Aggravating and mitigating factors are determined by OAR 
340-012-0145 (and the Department's penalty mitigation policy). 

We believe the Department needs to step back and consider its proposed matrices 
in the Phase II rulemaking. We also suggest that "who the violator is" not be a factor, 
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resulting in a simplified single base penalty for all violations with multiplying factors for 
violation class and magnitude. As an example, such a matrix might look like: 

• Base penalty $1,000 

• Multiplying factors: 
- Class I 3 
- Class II 2 
- Class II 1 
- Minor Magnitude 1 
- Moderate Magnitude 2 
- Major Magnitude 3 

Using this example, all Class II, Moderate Magnitude violations would gamer a base 
penalty of$4,000 ($1,000 x 2 x 2). (Umatilla) 

Response to Comment #35: The Department, in conjunction with the Advisory Group 
for this rulemaking, decided early on that we were not going to make significant 
structural changes to the penalty matrix approach. The Department does believe that 
consideration of "who" the violator is is important, not due to ability to pay 
considerations, but due to the differing levels of deterrence needed to gain future and 
immediate regulatory compliance. The Department believes it will be important to 
evaluate the effectiveness of this matrix approach over time and should the application of 
the matrices not result in the anticipated deterrence outcomes, then the Department will 
reconsider the matrix approach at that time. 

Comment #36: NWPPA does not object to the idea ofDEQ updating its penalty 
matrices to reflect increased base penalties. However, we are greatly concerned that the 
matrices impose enhanced penalties based on the type of permit the violator holds rather 
than the degree of environmental impact. For example, a source with a Title V air 
permit is automatically subject to the $8,000 matrix while most sources holding ACDPs 
are automatically subject to the $6,000 matrix. It strikes us as inherently unfair that a 5% 
opacity excursion at a paper mill (inevitably a Title V permit holder) would be subject to 
a greater penalty than a 15% opacity excursion at a source holding an ACDP. Other 
examples include that a holder of a "major industrial source NPDES permit" is subject to 
the $8,000 matrix, while a source holding a minor industrial source NPDES permit is 
subject to the $6,000 matrix. Likewise, a company that owns several facilities, each of 
which have a single underground storage tank ("UST") will be subject to the $8,000 
matrix for a UST related violation while a company with one facility and twenty USTs 
would be subject to the $1,000 matrix for the same violation. We understood the 
Department's stated goal to be to key the penalty to the amount ofreal or potential harm, 
not the permit type or the size of the facility. As the Department well knows, some of the 
most serious environmental harms have resulted from releases at facilities with "smaller" 
permits. NWPP A recommends that the matrices distinguish based on type of violation, 
not type of permit or number of permits held corporation-wide. (NWPPA) 

Comment #37: As NWPPA correctly points out in their comments, the type of permit 
and the number of permits held corporation-wide is not an adequate measure ofreal or 

Page 26 of 47 Attachment D 



potential environmental impact of a violation. Weyerhaeuser suggests revising the 
penalty matrix to better reflect real or potential environmental insult. (Weyerhaeuser) 

Comment #38: Boise believes that the severity of an environmental enforcement penalty 
should reflect the amount ofreal or potential harm due to the particular incident, not 
based simply on the type of permit or size of the facility. We believe this policy remains 
a clear objective ofDEQ's enforcement rules, as stated in the proposed OAR 340-012-
0026(3). With this in mind, however, we believe that the proposed penalty matrix 
approach clearly establishes a new policy, wherein the type of permit or size of a facility 
becomes a key determination of penalty severity and amount, rather than the degree of 
harm or potential harm from the alleged violation. Because our company operates many 
large facilities with complex permit monitoring, reporting and recordkeeping 
requirements, Boise believes the matrices would unfairly penalize its multiple facilities in 
the state. Boise requests that the matrices be revised to uniformly evaluate penalty 
assessment based on incident severity rather than the facility size, or permit complexity. 
(Boise) 

Response to Comment Nos. 36-38: The penalty matrices in the currently existing rules 
generally do not make distinctions between types or scope of permits; almost all permit 
violations are assigned to the $10,000 matrix. The proposed penalty matrix assignments 
are based in part not so much on the type of permit held by the violator, but the scope of 
that permit. For example, the matrices differentiate between violations of a "regular" 
ACDP permit (assigned to the $6,000 penalty matrix) and violations of ACDP permits 
issued pursuant to New Source Review regulations or Prevention of Significant 
Deterioration regulations, and section 112(g) of the federal Clean Air Act (assigned to the 
$8,000 penalty matrix). The latter ACDPs are issued precisely to evaluate compliance 
with environmentally protective technologies and behaviors and therefore warrant a 

~~~~~~~h~i'E>,her.JL"e""'..<J'-o~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~ 

The Department believes that the proposed penalty matrices achieve the goal of creating 
deterrence by considering both the extent of environmental harm and by tailoring the size 
of the penalty to the violator. Larger facilities are more likely to discharge or emit larger 
amounts of pollutants. For this reason they are more likely to have a Title V air permit 
which allows more emissions or an individual industrial major NPDES surface water 
discharge permit. Smaller facilities are more likely to have ACDPs which allow lower 
air emissions or WPCF permits which prohibit discharge to surface waters. While 
likelihood of environmental harm is a major factor in assigning a base penalty, in this 
rulemaking the Department is also attempting to take into account the level of 
sophistication of the source, the compliance resources available to the source, and the 
relative amount of penalty needed to achieve compliance. 

Comment Summary: The proposed rules do not specify which penalty matrix 
particular violations are assigned to and give the Department unlimited discretion 
to make these assignments. 
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Response Summary: The proposed rules do specify which violations are assigned to 
which penalty matrix. 

Comment #39: Under 340-012-0140, under the determination of the base penalty, the 
Rules would add "a new mid-range ($6,000) penalty matrix [which] provides additional 
differentiation of violations to be assigned to different matrices." Id at 3. Instead of 
requiring a specific violation, therefore, this language would authorize either higher or 
lower values to be assigned to the different matrices at DEQ's discretion. How would 
such decisions be made? Who makes such decisions and would the decision be appeal 
able if it did not adequately protect the resource? That this provision would substantially 
weaken the rules is illustrated by the fact that small or potentially less sophisticated 
violators are assigned to lower penalty matrices. Some penalties will be lower as a result 
of these base penalty determinations ... " Id at 4. 

In addition, the Civil Penalty Schedule Matrix in 340-012-0042 has been virtually 
eliminated from the rules including the established monetary amounts for certain 
violations. These mandatory penalties have been replaced with standards and conditions 
that virtually tum the more restrictive mandatory penalties provisions into discretionary 
standards. (Tribal Water Advocacy) 

Response to Comment #39: The Department is not proposing to eliminate the penalty 
matrix. The matrix section has been renumbered from -0042 to -0140. The proposed 
regulations set forth the violations assigned to each penalty matrix. The Department's 
determination of which penalty matrix applies can be appealed by the respondent. 

OAR 340-012-0145(2) - PRIOR VIOLATIONS AS AN AGGRAVATING FACTOR 

Comment Summary: The nrior significant action factor is too severe. Various 
options proposed: eliminate PSAs when a facility is sold; for respondents that own 
multiple facilities, count each facility's PSAs separately; don't count PSAs from all 
company facilities within the state; eliminate PSAs once a company puts an EMS in 
place; only count PSAs within the same program. 
Response Summary: The Department will continue counting prior violations from 
all facilities owned by the respondent but is proposing to amend the rule to count 
only violations involving the same environmental media. The Department will 
consider amending its self-disclosure policy to give more credit towards the initial 
civil penalty for violations by a respondent who has instituted an environmental 
management system (EMS) and violations that were self-reported by the violator, 
but will still count those violations as prior violations if the facility is assessed a civil 
penalty in a later enforcement action. 

Comment #40: The calculation of Prior Significant Actions (PSA) is unfair for multiple 
facility corporations. 

Weyerhaeuser has over 40 independently managed facilities in Oregon. These 
include nurseries, recycling operations, box plants, sawmill, plywood mills, paper mills, 
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and engineered wood facilities. Consider how three historic PSA's would impact future 
enforcement at our 40 facilities vis-a-vis a single site corporation. Under the proposed 
rules, these three PSA's would count the same for the single site facility as well as a 
company like Weyerhaeuser. 

We urge DEQ to consider some normalization procedure to better reflect 
historical PSA's. From a statistical standpoint, the three PSA's over 40 facilities 
represents a much lower occurrence rate than three PSA's at a single ownership facility. 
In the unfortunate occurrence of enforcement, Weyerhaeuser should not incur increased 
penalties simply for being a large corporation. 

The model that Oregon uses for safety enforcement reflects the independent 
nature ofmulit-facilty corporations. Oregon's safety regulations recognize the 
independent management aspect of a site and only look at historical violations at that 
specific site. While Oregon's approach on safety may not be acceptable to DEQ, some 
normalization or mitigation scheme should be implemented. 

NWPPA's comments suggest using the implementation of an Environmental 
Management System to mitigate historic PSA's. Weyerhaeuser would be very supportive 
of this type of mitigation for historical PSA's. (Weyerhaeuser) 

Comment #41: This provision provides the introduction to the use of prior significant 
actions (PSAs) in determining the gravity-based part of a civil penalty. Historically, 
there has been a disagreement among some respondents and certain formal enforcement 
personnel about whether an earlier violation at one facility owned by a company qualifies 
as a PSA for a later violation at another facility owned by the same company and 
involving a different environmental program than the earlier violation. 

------------A:'8h!oes-not-believe1hat-an-earlier-viofation-from-a-different-faeility-inwlvin~-~-----

different environmental program should qualify as a PSA and be used as an aggravating 
factor in assessing a civil penalty at a different facility simply because both facilities are 
owned by the same company. A company fortunate enough to have more than one 
facility in Oregon should not be subject to a business disadvantage in terms of civil 
penalty exposure by tying one facility's violations to another facility. 

AOI requests that the Department revise OAR 340-012-0145(2) to read: 

"(2) 'P' is whether the respondent has any prior significant actions (PSAs) at the 
same facility or any PSAs involving the same environmental program at any other 
Oregon facility owned by the respondent. A violation becomes a PSA on the date the 
formal enforcement action in which it is cited is issued." (AOI) 

Comment #42: A concerning aspect of the proposed rules is the excessive penalization 
of companies that have invested in Oregon by operating more than one facility in the 
state. NWPPA has long thought that it was the state's goal to encourage additional 
investment in manufacturing facilities in Oregon. However, the proposed rules 
potentially escalate penalties for a company that does have multiple facilities in the state. 
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NWPPA members are some of the most vulnerable to DEQ's proposed rule 
change, which increases penalties based on company-wide operations in the state. Some 
ofNWPPA's members operate more than forty individual facilities in the state. These 
facilities may range from recycling collection stations to sawmills to pulp and paper 
mills. The proposed rules seek to impose a penalty aggravation factor of up to ten (which 
would double the penalty) based upon the number of alleged violations of any type at any 
type of facility owned by the same parent corporation over the prior decade. While all 
our members strive to maintain 100 percent compliance at all times at all facilities, 
violations can be alleged at the best of companies. It is not fair or reasonable for the 
Department to increase penalty size at one plant based on the conduct at a different plant, 
under a different manager's control and potentially in an entirely different business 
sector, and/or an entirely different region of the state. Therefore, NWPPA proposes that 
the aggregation of non-compliance incidents and penalties at facilities with the same 
corporate ownership be dropped, unless the facilities are adjacent or contiguous, within 
the same 2 digit SIC code and the facilities are under common ownership or control. 
Limiting the PSAs, to facilities in the same 2 digit SIC code is not particularly helpful, by 
itself, for facilities in the wood products sector. The major code for wood products 
facilities includes everything from kitchen cabinet manufacturers to particleboard plants 
to planing mills. 

Additionally, we recommend that the Department only consider as PSAs, 
violations in the same media, and that PS As not be considered if they pre-date the 
implementation of an enviromnental management system. We believe that it is not 
appropriate to aggravate penalties based upon issues that have arisen in totally different 
media as an issue in one media is rarely indicative of enviromnental compliance in 
another media. If a company is suffering from a systemic failure to comply with 
enviromnental requirements, this aggravation factor will not be the appropriate means of 
addressing the issue anyway. Consistent with the idea of tr)'ing to target this aggravation 
factor to encourage appropriate conduct, NWPP A also suggests that PSAs that pre-date 
the implementation of an environmental management system not be considered PSAs. 
We believe that it is in the state's and public's best interest to encourage active 
enviromnental management system development. These changes would promote that end 
where companies have put in place measures to minimize the potential for future 
violations and, therefore, the prior violations should not serve to aggravate the penalty. 
(NWPPA) 

Comment #43: Boise operates multiple facilities in Oregon, and we believe the 
proposed rules which increase penalties at one facility due to previous violations or 
penalties at other facilities is not necessary or reasonable. It is particularly unreasonable 
in situations where the facilities operate in separate divisions of the company under 
different local and corporate management control. For example, we operate a veneer mill 
and a paper mill in St. Helens, Oregon. Even though these two facilities are located in 
close proximity, management is divided up through the senior vice president level within 
the corporation. Other than buying and selling of wood chips, these two facilities have 
no direct business interaction, and the individual facilities should not be adversely 
impacted by penalty aggregation factors that are the result of an action at another facility 
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in the state. Boise can find no sound justification or reason for an escalation of penalties 
against those companies that have made a significant financial commitment to the region 
by operating multiple facilities in Oregon. (Boise) 

Response to Comment Nos. 40-43: In determining the value of the "P" factor, the 
Department counts all prior violations by the respondent. This practice encourages those 
who manage a company to know what is going on at all of its facilities and, if there is a 
violation at one facility, to ensure that violation does not occur at its other facilities. 
Even if separate facilities are managed by different managers, the Department expects 
companies under the same ownership to share information to maximize environmental 
compliance. It is hoped that higher "P" values for more violations under the same 
corporate umbrella will encourage that communication. 

The Department is proposing to amend the "P" factor calculation by counting only those 
prior violations in the same environmental media (i.e., water quality; air quality; land 
quality, etc.), or related to the same media. This significantly reduces the potential "P" 
factor for many multiple facility respondents. 

Comment Summary: For purposes of calculating the "P" factor in a civil penalty 
assessment, the date of the prior violation should be the date the prior violation 
occurred rather than the date of issuance of the formal enforcement action in which 
the prior violation was cited. 
Response Summary: The Department will not make the suggested change. 

Comment #44: NWPPA recommends that the Department revise OAR 340-012-0145 so 
that PSAs are determined based on when the underlying conduct took place instead of 

_____ w~helLDEQ got around to issuing the fonnal enforcement action. The effect of PSAs on 
the "P" aggravation factor is based upon when the formal enforcement action relating to 
the PSAs was issued. The Department sometimes has a lag of multiple years between 
when conduct allegedly occurred and when the Department issues the formal 
enforcement action, as noted in the discussion above. This leaves the respondent having 
a hard time responding to the allegations and means that the allegations will impact 
penalty calculations potentially 15 years after the conduct. This is yet one more way that 
DEQ tardiness negatively impacts Oregon industry. NWPP A suggests that OAR 340-
012-0145(2) be revised to state that the violation becomes a PSA on the earlier of the date 
when the conduct last occurred or the date the formal enforcement action is issued. 
(NWPPA) 

Response to Comment #44: The purpose of the "P" factor is to account for the number 
of formal enforcement interactions the violator had before the current violations. The 
Department uses the time period from the date the first formal enforcement action was 
issued to the date of the current violation because it provides a firm, easily established 
start date. The Department strives to move enforcement cases as quickly as possible 
through the system, as resources and negotiations with violators allow. 
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OAR 340-012-0145(5)- MENTAL STATE AS AN AGGRAVATING FACTOR 

Comment Summary: Eliminate mental state as an aggravating factor. 
Response Summary: The Department will not eliminate mental state as an 
aggravating factor. 

Comment #45: Simplify the "mental state aggravation" factors. Weyerhaeuser supports 
the simplification procedure suggested by NWPP A. This enforcement rule package is 
complex (79 pages) compared to other states and should be simplified as much as 
practicable. (Weyerhaeuser) 

Response to Comment #45: Members of the advisory group indicated that mental state 
is an important consideration in calculation of civil penalties, and the Department agrees. 
The section on mental state has been expanded to allow for consideration of a broader 
range of fact situations, to tailor the civil penalty more accurately to the violation. 

Comment Summary: Amend explanation of "constructive knowledge" to mean 
what a person "reasonably" should have known. Delete presumption about actual 
knowledge. 
Response Summary: The Department will add the language about "reasonably" 
should have known but will not delete the presumption about what constitutes 
actual knowledge. 

Comment #46: This proposed rule should be edited in several ways. First, in paragraph 
(S)(a)(B), constructive knowledge means that a person "reasonably" should have known. 
The standard for constructive knowledge should be objective - based on a reasonable 
person-rather than subjective - based on the individual person involved. Further, 

------~"-'·iliplµJ.aying_a_prnniUhatpmhibits or requires conduct should not be p~re~s~u~m~e~d~t~o~b~e~------
constructive lmowledge because of the historic tendency of some Department inspectors 
to cite permittee's for violations of permit conditions that are ambiguous or open to 
differing interpretations. 

Second, having received a Notice of Noncompliance, Warning Letter, Pre
Enforcement Notice or a formal enforcement action "for the same violation" should not 
be presumed to be actual knowledge for all situations. For example, being cited for a 
paperwork violation should not automatically make a respondent subject to a "6" value 
for mental state when the respondent is cited for the same violation, ifthe respondent 
handles hundreds or even thousands of the same paperwork a year. Because the chance 
for an inadvertent slip up increases with the volume of paperwork involved, conduct 
should not be categorized as reckless simply because a repeat violation occurs when a 
respondent is dealing with a large volume of paperwork. 

read: 
AOI requests that the Department revise OAR 340-012-0145(5)(a)(B) and (C) to 

"(B) 2 ifthe respondent's conduct was negligent or the respondent had 
constructive knowledge (reasonably should have known) that the conduct would 
be a violation. Holding a permit that prohibits or requires conduct [is presumed to 
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esastitute at least] may be constructive knowledge and may be actual knowledge 
depending on the specific facts of the case. 

"(C) 6 ifthe respondent's conduct was reckless or the respondent had actual 
knowledge that its conduct would be a violation. A respondent that previously 
received a notice of noncompliance, warning letter, pre-enforcement notice or any 
formal enforcement action for the same violation [is presumed to] may have 
actual knowledge depending on the specific facts of the case. Holding a permit 
that prohibits or requires conduct may be actual knowledge depending on the 
specific facts of the case." (AOI) 

Response to Comment #46: (See also Response to Comment #48.) The Department 
does apply an objective standard for determining knowledge and will add the term 
"reasonably" to subsection (B) but will not delete the proposed presumptions, which are 
rebuttable by the respondent. A specific requirement in a permit or other official 
communication should trigger heightened awareness of a requirement, subject to rebuttal. 
The purpose of stating the presumptions is to provide more certainty and consistency in 
how the Department calculates the mental state factor. These presumptions are 
reasonable and put a respondent on notice about how the Department treats receipt of a 
permit or prior informal or formal enforcement notice in its penalty assessments. 

Comment Summary: The Department shonld assign a 0 for mental state when the 
violation was an nnavoidable accident. 
Response Summary: There is no need to specify a mental state factor for 
unavoidable accidents, becanse these are not referred for formal enforcement. 

Comment #47: Boise works very hard to eliminate accidents within our enviromnental 
programs and within our safety programs. Enviromnental protection and worker safety is 

-----rr· npurtant-to-us;-arid-has-beemnade-theirighest priority-at-all of our faciiities:-Wi"'1i-hJe~-------
Boise does recognize that most accidents can be avoided with reasonable precautions, 
sometimes accidents happen that are unavoidable. Therefore, Boise opposes the 
elimination of the "unavoidable accident" clause from the mental state aggravating 
factors calculation. To us, it does not appear reasonable to assign a "O" ranking to only 
those violations for which there is insufficient information on which to base a finding. 
(Boise) 

Response to Comment #47: The Department removed reference to "unavoidable 
accidents" because such violations are not referred for formal enforcement, making the 
language ururecessary and confusing. Whether an avoidable violation will be referred for 
formal enforcement will be addressed in guidance. 

Comment Summary: Delete the presumptions contained in the mental state factors, 
that holding a permit that prohibits or requires conduct is presumed to constitute at 
least constructive knowledge; and prior receipt of an enforcement notice for the 
same violations is presumed to constitute actual knowledge. 
Response Summary: The Department will not delete the presumption from the 
explanation of "negligence" contained in proposed OAR 340-012-0145(5)(a)(B) but 
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will modify the presumption contained in the explanation of reckless/actual 
knowledge in proposed OAR 340-012-0145(5)(a)(C). Under this new rule, receipt of 
Warning Letter or Pre-Enforcement Notice would only be used to create a 
presumption that the person had actual knowledge of the requirement. 

Comment #48: NWPP A is concerned that the proposed mental state aggravation factor 
values in OAR 340-012-0145(5)(a)(B) and (C) are inconsistent with other parts of the 
rules and unfairly penalize respondents under common situations. First, the aggravation 
factors under these two subsections have historically always addressed "negligent" and 
"intentional" conduct. The proposed revisions seek to clarify the definition of 
"negligent" in the definitional section (OAR 340-012-0030) in a manner that we believe 
is reasonable. However, the Department has suggested adding language to the rules in -
0145(5)(a) that apply those definitions in an effort to expand those terms wildly beyond 
that defined in -0030. The term "negligent" is expanded to include not just negligent 
conduct, but also any conduct that violates a permit. This outcome is grossly 
exaggerated/overstated and unfair as there are often multiple ways to read a permit 
condition. There are also occasions when an administrative or operational mistake occurs 
causing the permit compliance incident, but which in no way results from negligent 
action or behavior on the part of the operator or permittee. To dictate in the rules that any 
permit violation is negligent is entirely inappropriate. The OAR 340-012-0145(5)(a)(B) 
two point aggravation factor should only apply where the respondent's conduct was 
clearly negligent. 

Similarly, the Department proposes to revise OAR 340-012-0145(5)(a)(C) to add a six 
point aggravation factor not just when the conduct was reckless, but also whenever the 
respondent previously received a notice of noncompliance, warning letter, pre
enforcement notice or any formal enforcement action for the. same violation. This 

_______ proposed revision is also ~y inaJ2j)IQj)riate. A source that receives a warning letter~-----
pre-enforcement notice or notice of permit violation has no right to a contested hearing 
and no legal ability to force a final resolution of an alleged violation. It is not unusual for 
a facility to receive the current equivalent of a warning letter or pre-enforcement notice 
and to vehemently disagree with the Department's initial conclusion of noncompliance, 
based on relevant facts concerning the incident. Frequently, facilities will respond back 
to the Department refuting the allegations in a Notice of Noncompliance and never hear 
anything further about the matter. It would be completely inappropriate for the 
Department to then assess a six point aggravation factor if ten years later the Department 
tried to impose a penalty for similar conduct. The six point mental state aggravation 
factor currently addresses intentional conduct. We believe that it should stay that way, 
but do not have strong objection to the Department switching the term to reckless 
conduct. However, NWPP A is strongly opposed to the Department bootstrapping onto 
the defined term "reckless" other conduct that is not in the least reckless. We request that 
the Department only assess the six point aggravation factor for reckless conduct and 
delete the remainder of the proposed language in OAR 340-012-0145(5)(a)(C). 
(NWPPA) 
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Response to Comment No. 48: (See Responses to Connnents #46 and #47.) The 
Deparhnent will modify the presumption contained in the explanation of reckless/actual 
lmowledge contained in proposed OAR 340-012-0145(5)(a)(C) but will not delete the 
presumption from the explanation of"negligence" contained in proposed OAR 340-012-
0145(5)(a)(B). Under this new rule, receipt of Warning Letter or Pre-Enforcement 
Notice would only be used to create a presumption that the person had actual knowledge 
of the requirement. 

We do not agree that the proposed language makes all permit violations negligent. 
Negligence, defined at OAR 340-012-0030(12), is based on a combination of things a 
respondent should have reasonably known and things a respondent should have 
reasonably done. The existence of a permit condition creates a presumption of what the 
respondent should reasonably have known because the Deparhnent believes that those 
who apply for and are issued permits should know the terms of their permits. In fact, 
permit recipients frequently assist in the drafting of their permits and sign certifications 
that they know the contents of their permit and will abide by the terms of the permit. A 
respondent may overcome that presumption by showing that there is ambiguity or 
confusion about the condition. Furthermore, a respondent may challenge whether it acted 
unreasonably even ifit had knowledge of the permit condition. 

The Department agrees that proposed OAR 340-012-0145(5)(a)(C) did make the receipt 
of a W aming Letter or Pre-enforcement Notice equivalent to "reckless" conduct in 
significance. The Department also agrees that as proposed, the rule would have placed 
inappropriate weight on prior actions by the respondent that were not subject to appeal. 
The Department agrees to amend OAR 340-012-0145(5)(a)(C) that rule to state: "6 ifthe 
respondent's conduct was reckless, or the respondent had actual knowledge that its 
conduct would be a violation and Respondent's conduct was intentional." Under this 
new rule, receipt of Warning Letter or Pre-Enforcement Notice would only create a 
presumption that the person had actual knowledge of the requirement. A respondent 
could overcome that presumption by demonstrating that there was ambiguity or 
confusion about the law and could also challenge whether its conduct was intentional. 

Comment Summary: The proposed rules would reduce enforcement by providing 
that violations would not be enforced in certain circumstances. 
Response Summary: The circumstances listed by the commenter are mitigating and 
aggravating factors that are taken into account when a penalty is assessed and do 
not bear ou whether the violation is referred for formal enforcement action or on 
the amount of the base penalty. 

Comment #49: DEQ would incorporate additional factors and circumstances in which 
the rules would not be enforced even in the event a violation occurs by providing: 1) that 
respondent's history of correcting prior violations may, in some cases, "completely 
negate" the aggravation of a civil penalty; 2) "greater range of options for respondent to 
get credit for addressing past violations;" 3) that "respondent can receive a broader range 
of credit for efforts to correct the current violations;" and 4) "greater range of options 
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under the occurrence factor (number of days or number of occurrences of the violation.)" 
Id. (Tribal Water Advocacy) 

Response to Comment #49: The examples given by the commenter represent 
aggravating and mitigating factors that are applied once the Department has decided to 
pursue enforcement and a base penalty has already been calculated. They are not factors 
used to determine whether a violation is referred for formal enforcement (or is assessed a 
penalty) to begin with. Therefore the commenter is not accurately stating that these 
factors create situations in which the Department's "rules would not be enforced." 

OAR 340-012-0150 - ECONOMIC BENEFIT 

Comment Summary: The rules should clarify that economic benefit will be 
determined by either assessing costs avoided or delayed, or wrongful profits (but not 
both). The Department should not eliminate the provision that a respondent may 
request use of the BEN model. 

Response Summary: The Department will make these suggested changes. 

Comment #50: This proposed rule in the first sentence should make clear that "benefits 
gained" and "costs avoided or delayed" should not both be used to determine economic 
benefit ifthe only benefit gained by a violation is an avoidance of costs or a delay in 
incurring costs. In other words, double counting should be avoided. 

The final sentence proposed to be deleted in this rule should be retained. The 
final sentence that is proposed to be deleted from OAR 340-012-0150(1) was included in 
current OAR 340-012-0045(1)(c)(F)(iii) in 1998 based on public comment. The reason 
the Department provided at the time for including the sentence still applies: "DEQ 
considers the US EPA BEN model to be the best tool, which is reasonably-available, to 
calculate economic benefit of noncomphance. A respondent should be entitled to its use 
upon request." Attachment E, page 1, Agenda Item 0, Environmental Quality 
Commission Meeting, August 7, 1998 Meeting. 

AOI requests that the Department revise OAR 340-012-0150(1) to read: 

"(1) The Economic Benefit (EB) is the approximate dollar value of the benefit 
gained and the costs avoided or delayed (without duplication) as a result of the 
respondent's noncompliance that resulted in the violation{s} [ana noneomplianee). 
The economic benefit may be determined using the U.S. Environmental 
Protection Agency's BEN computer model. Upon request of the respondent, the 
Department will provide the name of the version of the model used and respond to 
any reasonable request for information about the content or operation of the 
model. The model's standard values for income tax rates, inflation rate and 
discount rate are presumed to apply to all respondents unless a specific respondent 
can demonstrate that the standard value does not reflect that respondent's actual 
circumstance. Upon request of the respondent, the Department will use the model 
in determining the economic benefit component of a civil penalty." (AOI) 
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Response to Comment #50: The Department agrees with the comments about 
duplication and use of the model upon request and will recommend adoption of those 
proposed revisions. The Department is adding the following sentence to OAR 340-012-
150(2) to address the commenter's concern regarding duplication: "Economic Benefit 
will be calculated without duplicating or double-counting the advantages realized by the 
respondent as a result of the noncompliance." 

Comment Summary: The rules should not allow wrongful profits to be assessed as 
part of economic benefit. 
Response Summary: The Department will add language to clarify that economic 
benefit cannot be double-counted but will keep the proposed language that would 
allow wrongful profits to be assessed as economic benefit in those rare situations 
that do not lend themselves to calculation as delayed or avoided costs. 

Comment #51: NWPP A previously commented on the Department's proposed revisions 
to the definition of economic benefit in the new OAR 340-012-0150. Oregon's existing 
rules define economic benefit as "the approximate dollar sum of the economic benefit 
that the Respondent gained through noncompliance." The proposed language defines 
economic benefit as "the approximate dollar value of the benefit gained and the costs 
avoided or delayed as a result ofrespondent's violations and noncompliance" (emphasis 
added). In response to our concern that the change expands the Oregon definition of 
economic benefit, the Department stated that the purpose of this change was to enable it 
to capture economic benefit in those limited situations where economic benefits cannot 
be described in terms of avoided or delayed costs of compliance. The example the 
Department uses is of a facility that operates for a period of time in a location where, if 
the respondent had applied for the necessary permits, the Department would have been 
unable to issue them. In those discrete situations, the Department wants to be able to 

----~mak-e-the-respondent-forfoit-any-profrts-eamed-to-the-stat<>c.------------------

NWPP A questions the legitimacy of the proposed approach as it is inconsistent 
with DEQ's historic approach to economic benefit. NWPPA also questions why the cost 
of avoided compliance cannot be calculated in this situation the way it is in any other. If 
the respondent at issue was categorically prohibited from discharging wastewater and it 
discharged wastewater, economic benefit can be determined from the alternate cost of 
disposal. If the respondent was a "wildcat" composting facility that could not be 
permitted due to land use restrictions, the Department could estimate the additional cost 
of situating in a legitimate location and determine economic benefit on that basis. In 
short, NWPP A believes that the Department should not increase its regulatory authority 
to authorize the confiscation of corporate profits based on the potential rare situation 
where economic benefit cannot be characterized in terms of delayed or avoided costs. In 
such a situation, economic benefit should not be recharacterized in order to enhance the 
penalty. 

NWPP A suggests that the rule language remain more faithful to the current 
regulatory language and state: 

Page 37 of 47 Attachment D 



"The Economic Benefit is the approximate dollar value of the costs 
avoided and delayed as a result of the respondent's noncompliance." 

This language avoids unnecessary duplication of words and retains the intent of the 
economic benefit penalties. (NWPPA) 

Response to Comment #51: The Department believes that the rule already prohibits 
double-counting of benefits but will propose adding language to make this clear. 
However, the Department intends to retain the language it previously proposed to address 
those rare situations that do not lend themselves to calculation as delayed or avoided 
costs for two reasons. 

First, an appropriate economic benefit estimate represents the amount of money that 
would make the entity indifferent between compliance and noncompliance. In 
determining what should be included in the estimate, the Department attempts to 
reconstruct which reasonable financially-conservative alternative the entity would have 
taken. While in nearly every case these alternatives can be described as avoided or 
delayed costs, there are rare cases where the only realistic alternative would have been 
for the entity to not engage in the business in the first place. For these cases, the best 
reasonable conservative economic benefit might be based on illegal profits. The 
commenter suggests using the re-siting costs for this kind of situation. In cases where 
those costs are reasonable we would use them to estimate the economic benefit. 
However, if those costs far exceed the illegal profits of the enterprise, then illegal profits 
might be the more reasonable financially-conservative alternative. The Department 
needs to be able to assess all of the reasonable alternatives to create a fair, conservative 
and consistent estimate. A respondent may certainly challenge that estimate with 
information showing that it would have taken a different compliance alternative. 

Second, the current rule which includes only delayed and avoided costs is not consistent 
with federal law which allows recapture of illegal profits in these kinds of situations. 

OAR 340-012-0155 - ALTERNATE OR ADDITIONAL PENALTIES 

Comment #52: EPA supports the addition of this penalty provision to meet the 
requirements of the Western Backstop S02 Trading Program. This provision will meet 
the requirements of federal regulations at 40 CFR 51.209(h)( 4)(x). (EPA) 

Response to Comment #52: Comment acknowledged. 

OAR 340-012-0160 - DEPARTMENT DISCRETION REGARDING PENALTY 
ASSESSMENT 

Comment Summary: Commenters expressed differing opinions about the proposed 
section that sets forth the director's discretion to increase a penalty to $10,000 per 
day per violation based upon the facts and circumstances of the individual case. 
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One commenter suggests deleting the section. Another commenter suggests making 
use of the discretion mandatory in specific situations. A third commenter suggests 
limiting exercise of the discretion. 

Response Summary: The Department will not delete or amend the proposed rule 
language. 

Comment #53: This proposed rule (-0160(3)) is unnecessary. The Department has 
through other revisions to the rules significantly increased the potential amount for civil 
penalties that will be assessed when the proposed rules become final. The Department is 
also creating authority in OAR 340-012-0160(1) to use the next higher penalty matrix to 
increase the amount of a civil penalty and also is refining its policy on multiple day 
violations to increase the potential amount of civil penalties. The Department should not 
create a vague unfettered discretion to increase the amount of a civil penalty to the 
statutory maximum. 

AOI requests that the Department delete OAR 340-012-0160(3): 

"(3) [Regardless ef any ether jlenalty arneunt listed in this divisien, the direeter 
has the ffiseretien te inerease the penalty te $10,000 flet' vielatien flet' day ef 
vielatien based upen the fasts and eireumstanees of the individHal ease.]" (AOI) 

Comment #54: Enforcement of the rules and DEQ decision making is made more 
difficult by increasing the agency's discretion to increase penalty matrices and assessed 
penalties rather than making increases automatic in specific situations. See e.g., 340-012-
0160. (Tribal Water Advocacy) 

Comment #55: NWPP A does not challenge the concept that the Department should 
retain the discretion to increase penalties to as high as $10,000 per violation per day. In 
certain egregious situations, such penalties may well be appropriate. However, we 
believe that this authority should be explicitly reserved to egregious circumstances. 

-----~·lierefore, we suggest thafUAR-321U=OT2~ITT00(.3)15e rev1seu as ron=o=w=s~: -------------

"Regardless of any other penalty amount listed in this division, the 
director has the discretion to increase the penalty to $10,000 per 
violation per day of violation where based upen the facts and 
circumstances of the individual case indicate that the respondent's 
conduct was reckless and/or there was a serious impact to the 
environment." 

This change will allow the Department to act is a manner proportionate to the conduct 
being addressed while assuring the regulated community that the $10,000 per day 
penalties are reserved for extreme situations. (NWPPA) 

Response to Comments #53-55: This section does not give the Department discretion it 
does not already have. The proposed section simply repeats the authority provided to the 
Department by statute to issue a penalty of up to $10,000 per day per violation. The 
statute does not impose limitations on exercise ofthis discretion. The Department does 
not believe the additional language suggested is necessary and would create confusion 
with the potential use of the $100,000 penalty "matrix" under OAR 340-012-0155(1)(a) 
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which uses language similar to that proposed by the commenter. Because it is 
impractical to anticipate and specify with particularity those cases where exercise of such 
discretion would be warranted, and because the statute does not impose particular 
limitations on this discretion, the Department will not make use of this discretion 
automatic in specific situations. 

Comment Summary: Comments varied about the proposed rule that would clarify 
that the director may decline to issue a formal enforcement action if the Department 
has created excessive delay in issuing the formal enforcement action. Two 
commenters oppose the proposed rule; one commenter supports it; while two others 
state that the rules should provide a one-year deadline for issuance of formal 
enforcement actions. 
Response Summary: The Department will delete the proposed section and will add 
a statement in the Policy section that the Department will endeavor to issue formal 
enforcement actions within six months from when the investigation of the violation 
is complete. 

Comment #56: ODEQ proposes to add a new subsection (5) which states: "The director 
has the discretion not to proceed with a formal enforcement action if the department has 
created excessive delay in issuing the formal enforcement action." EPA believes that this 
is part ofODEQ's existing enforcement discretion and should not be added to the Oregon 
Administrative Rules. Specifically identifying one instance where ODEQ has 
enforcement discretion might be used as a basis for arguing that ODEQ does not have 
enforcement discretion in some other instance that is not specifically identified in the 
rule. In addition, this provision could needlessly invite litigation regarding whether or 
not ODEQ is responsible for "excessive delay" in issuing a formal enforcement action. 
ODEQ would then need to define excessive delay, which may not be the same for 

--------rli:fferent=ses:-*lso~EP-A--Js-cuncemed-thareB:E~-uray 1rut alwayohave-adeqrrate-------
resources to prevent delay in all cases. Such delays may then be interpreted as excessive 
and preclude issuing a formal enforcement action that was otherwise justified. This 
resource-driven constraint could have a negative impact on the ODEQ's ability to deter 
noncompliance. (EPA) 

Comment #57: Establish time limits for processing enforcement activities. As noted in 
NWPPA comments, under current DEQ procedures the length of time an enforcement 
action can stay unresolved is problematic for the alleged violator, DEQ and the public. 
Weyerhaeuser recognizes that the investigation of some enforcement activities can take a 
significant amount of time. However, when formal enforcement activities occur (NON, 
NOV, etc), DEQ should implement and follow guidelines to either formally withdraw the 
action or have it come to timely resolution. Timely resolution would seem to be in 
everyone's best interests. Speaking from personal experience, during our internal audits, 
it's difficult to assess an issue with an auditor with an umesolved NON or other 
enforcement action open in a site's compliance file. (Weyerhaeuser) 

Comment #58: Although AOI is certain the Environmental Protection Agency (EPA) 
will complain about this proposed rule, AOI supports the proposed rule because it reflects 

Page 40 of 47 Attachment D 



prudent policy. EPA recognizes that timeliness is significant by imposing an 
enforcement timeline on the Department directing that a civil penalty be assessed within 
three to six months after discovery or confirmation of a significant violation. See 
Enforcement and Compliance Strategy, EPA Region 10 (1997). This proposed rule is 
consistent with completing a formal enforcement action in a timely manner and without 
excessive delay. (AOI) 

Comment #59: In addition, the rules would allow DEQ to completely ignore 
enforcement at anytime by giving it "discretion not to proceed with a formal enforcement 
action ifthe department has created excessive delay in issuing the formal enforcement 
action." See e.g., 340-012-0160(5). Therefore, the agency could choose not to enforce a 
particular permit based on political issues or for any other reason simply by determining 
to delay enforcement until such delay becomes "excessive" and the public would have no 
ability to challenge or contest such decision. (Tribal Water Advocacy) 

Comment #60: Boise strongly echoes the comments provided by NWPP A on the issue 
of the Department's timeliness. The Department clearly expects the regulated 
community to respond to alleged violations in a timely manner, and the regulated 
community should have the same expectations for the Department in order that factual 
information can be communicated efficiently with the Department, and so that open 
enforcement issues do not linger in an unresolved state. (Boise) 

Comment #61: NWPP A similarly believes that the Department has a duty to move all 
enforcement actions along at a reasonable pace and that this duty should be reflected in 
the rules. It is not unusual (although things are much better now than they were a few 
years ago) for an enforcement action to languish within the Department for years. 
Intervening changes in personnel, agency disconnect between permit writer/inspector and 

_____ penali_)LdewlopmenLsJaff, andfadingmemori es make it very__diffu;l111~0Lfilllm:es_to~-------
respond when communications get dragged out over long periods of time. NWPP A 
appreciates the change that the Department has proposed that the Director may decline to 
issue a civil penalty in cases where the Department has caused an excessive delay in 
issuing the enforcement action. However, we believe that this does not go far enough. 
We recommend that the rules state that if the Department does not formally respond to 
information provided in a formal or informal enforcement action within one year, that 
enforcement action is terminated by law. We are not suggesting that the Department 
adopt a one year statute of limitations. The Department would be free to reissue a new 
notice to the extent allowed by law. However, this change would ensure that ifthe 
Department did not consider the action high enough priority to move along, that the 
notice would not be blemishing the source's record as a result of the Department's failure 
to respond. Simply saying that the Director can choose not to assess a penalty does not 
address the impact to a facility of having an enforcement action drag out over years. 
What respondents need is an automatic termination in the event of Department inaction. 
Otherwise dormant enforcement proceedings can impact facilities' records for years. 
(NWPPA) 
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Response to Comments #56 - 61: DEQ appreciates these concerns and over the past 
few years has improved its timeliness in getting formal enforcement actions issued. h1 
those few instances where there has been excessive delay that is due to the Department's 
own acts or omissions, the director has declined to issue a formal enforcement action. On 
the other hand, with fewer resources, it is more difficult to complete investigations and 
issue formal enforcement actions quickly, and while it is inconvenient and uncertain for 
violators to wait for issuance of the FEA and resolution of the case, the goals of 
deterrence and equity would not be accomplished by putting a rigid time limit on 
issuance ofFEAs. 

The Department agrees with the concerns raised by EPA and therefore proposes to delete 
the subsection that specifically states the Director may choose not to issue an 
enforcement action ifthe Department has created excessive delay. The Director already 
has this discretion. 

However, the Department is proposing an addition to OAR 340-012-0026(6) which will 
now state that it is the Department's intention to issue a formal enforcement action within 
six months from the date of the completed investigation. This is intended to send a 
strong message regarding the Department's commitment to timeliness, but also to 
acknowledge that delays in completing the investigation (after an inspection) can occur 
for a number ofreasons, such as: reduction in agency staffing levels caused by budget 
cutbacks; waiting for lab analyses of samples; waiting for information from alleged 
violators; waiting for criminal investigation and disposition; and waiting for third parties 
to provide requested information. All of these in a given case may be reasonable (and 
often unavoidable) causes for delay. 

Comment Snmmary: The Department should delete the proposed section that 
would allow for assessment of civil penalties against each co-permittee for permit 

----~v·10Jat10ns. 

Response Summary: The Department will keep the proposed section. 

Comment #62: Proposed OAR 340-012-0160(4) states that where there is a permit with 
more than one permittee, the Department may issue separate civil penalties to each 
permittee. The proposal is inconsistent with ORS 468.140(1 ), which limits the 
Department's enforcement authority to "any person who violates" an enumerated statute 
or Department regulation, order or permit. The proposal ignores a common co-permittee 
situation; that of an owner permittee with a separate operator permittee. h1 an instance 
where there is a violation by only one, it is impermissible under the statute to bring an 
enforcement action against the other. h1 addition, the proposal is inconsistent with ORS 
468.130(1 ), which establishes "the amount of [a] civil penalty that may be imposed for a 
particular violation." The imposition of separate penalties on each permittee, in a case 
where there has been a violation by only one of the permittees, would be contrary to this 
express statutory limitation on the Department's authority. 

The better approach is to issue citations to culpable parties on a joint and several 
basis. The joint and several liability approach is also the one followed by EPA in 
pursuing violations at RCRA facilities where both owners and operators must sign as 
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permittees and both are held responsible for the conduct of operations. See, for example, 
In the Matter of Globe Aevo Ltd., Inc., and the City of Lakeland, Florida, 1996 WL 
316516 (E.P.A.). We recommend that proposed OAR 340-012-0160(4) be deleted. 
(Umatilla) 

Response to Comment #62: Each permittee has separate liability for each violation of 
the permit. As a result, each co-permittee is liable for a civil penalty for each violation of 
the permit issued to that co-permittee. The Department recognizes, and the proposed rule 
reflects, that it would not achieve compliance and deterrence to issue a penalty to each 
co-permittee in every case. The proposed amendment makes clear the Department will 
do so if it would further compliance or deterrence. By retaining the ability to issue 
separate penalties, the Department can achieve more specific deterrence in those cases 
where multiple permittees are each involved in aspects of permitted activities. The 
Department still retains the ability to combine penalty actions as appropriate, for 
example, where violations can not be attributed to any one co-permittee. 

Comment Summary: The rules should provide that if an alleged violator provides 
reasonable evidence that the conduct identified in a Warning Letter, Pre
Enforcement Notice or Notice of Permit Violation did not constitute a violation, the 
Department must respond within 90 days and withdraw the notice. 
Response Summary: The Department will propose a new section stating that, if the 
Department finds that the conduct identified in the Warning Letter or Pre
Enforcement Notice did not occur, the Department will send a letter withdrawing or 
amending the Warning Letter or Pre-Enforcement Notice, as appropriate, within 
thirty days. 

Comment #63: NWPPA had previously commented regarding our members concern 
----~awh-"o.u.uUhe Departmrnt's_:failm:e_io_clnse out allegations_in_Jhe Department's files as_wcll_as~----

to complete formal enforcement actions in a timely manner. The Department responded 
to our comment by recognizing the importance of closing all warning letters and pre-
enforcement notices, but by refusing to burden itself with the requirement to act in a 
timely fashion .. Instead, the Department stated that it would clarify its internal 
enforcement guidance manual to encourage staff to formally withdraw warning letters 
and pre-enforcement notices should evidence be submitted indicating the alleged 
violation did not occur. NWPPA does not believe that this important aspect of the 
enforcement rules should be relegated to guidance; we assume that this instruction has 
previously been given to DEQ staff and it does not appear to have worked. Furthermore, 
it is our understanding that there is a disconnect in many regions between those persons 
conducting site inspections and compliance auditing activities, and those that make a 
final penalty determination. This increases the chances for delays and the likelihood that 
personnel changes or communication issues may result in an enforcement action getting 
"lost in the system" for an extended period of time. Therefore, we reiterate our 
recommendation that the Department specifically require in its rules that if an alleged 
violator provides reasonable evidence that the conduct identified in a Warning Letter, 
Pre-Enforcement Notice or Notice of Permit Violation did not constitute a violation, that 
the Department will respond within 90 days and withdraw the notice. This is a courtesy 
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to the respondent and ensures that the public is not misled as to the compliance status of 
facilities in their vicinity. (NWPP A) 

Response to Comment #63: The Department understands the commenter's need and 
desire to conclude violation issues in a timely manner and will include a statement in the 
rules about timely response in these matters. That change acknowledges in OAR 340-
012-0038(1) & (2) that "If the Department finds that the conduct identified in the 
[Warning Letter or Pre-Enforcement Notice] did not occur, the Department will 
withdraw or amend the [Warning Letter or Pre-Enforcement Notice], as appropriate, 
within 30 days." It is reasonable to expect that the Department will withdraw a Warning 
Letter or Pre-Enforcement Notice, once the Department corroborates information 
presented by the alleged violator that the violation did not occur, or ifthe Department 
ascertains otherwise that the alleged violation did not occur. The Department is 
committing to issuing the withdrawal or amendment letter within 30 days of determining 
that the violation or conduct did not occur. The Department's deadline runs from the date 
it makes the determination rather than the date the alleged violator submits the 
information disputing the violation, because the amount of time it will take to corroborate 
additional information will vary, depending on, among other things, the nature of 
information submitted. 

The Department currently issues Notices of Noncompliance (and in the future will issue 
Warning Letters and Pre-Enforcement Notices) to give the recipient raw information 
about violations it believes may have occurred and to convey guidance on how to correct 
the problem. These documents are not reviewed by legal staff or evaluated by 
independent factfinders unless they are incorporated into a formal enforcement action. In 
that event, regional staff work closely with staff in the Office of Compliance and 
Enforcement to evaluate the information, including new information provided by the 

-----~re~c~ipient of the Pre-Enforcement Notice, and in dITcl!lping the case. O~ft~e_n~, t_h~e~--------
Department must exert considerable resource in evaluating and resolving conflicting 
information provided by the recipient and others. 

In an effort to support the timeliness of Department action, we are taking several 
additional steps. First, the Department is upgrading its internal compliance database. 
This revised database will have the ability to produce template closure letters which 
should greatly reduce the potential staff time commitment to this part of the compliance 
process. In addition, the revised database will allow for increased and improved 
management oversight of the specific compliance actions, including whether the actions 
are being "closed" in a timely fashion. Some subset of this information will be made 
readily available on our external webpage, as allowed under DAS website requirements. 
Second, we are developing a response protocol that may include form letters as 
appropriate. The new system will be adopted into an Internal Management Directive 
which will direct staff on how to process timely responses. We will also train compliance 
staff to send the "closure" letters in our upcoming training on the Division 12 rules, 
assuming they will be adopted by the Commission. 
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Other Comments --

Comment #64: Penalty Classification 

NWPP A is still deeply troubled by the inconsistencies within the penalty 
classifications. We appreciate that the Department is going to further address these issues 
in future rulemakings, however, the ambiguity and inconsistencies cause us concern with 
this rule. We encourage the Department to carefully assess the specified violations and 
classify them according to actual environmental impact. For example, the failure to 
submit a manifest discrepancy report (a purely paperwork violation) should no longer be 
classified the same as the illegal disposal of hazardous waste. Likewise, certain classes 
envelop all of the other violations. For example, under OAR 340-012-0055, the 
Department classifies any violation causing pollution of waters of the state to be 
classified as a Class I violation. However, there are specific classifications that involve 
pollution of waters of the state that are Class II and Class III violations. We believe that 
generic violation classifications, such as classifying any violation causing pollution of 
waters of the state as a Class I violation, lead to confusion. If there is a specific violation 
that is not identified in OAR 340-012-0050 through-0105 then classification should be 
made pursuant to a generic process based upon the level and imminence of harm to 
human health or the environment. (NWPPA) 

Response to Comment #64: The Department appreciates this input and will consider 
these comments when it reviews classifications during Phase II of this rulemaking. 

Comment #65: Watershed Permit Context 
We remain unclear on how the new enforcement rules would apply in the watershed 
permit context. The Department appears to be indicating that there is no additional 

_______ <OlJ.Jw.rcernent burden.intended for either_cn,,permittees .. m1.z-permi.Lo.r.1o_apermittee..with _____ _ 
multiple facilities on one permit. However, ACWA would like to reserve the opportunity 
to meet with the Department and discuss various alternate scenarios within the watershed 
permit context and see how the rules would apply. ACWA and DEQ (as well as the U.S. 
Environmental Protection Agency) recognize the potential for environmental 
improvement by use of watershed permits, and ACWA believes it is in the best interests 
of the public and the environment to make sure that the proposed enforcement rules do 
not unduly penalize or discourage watershed permitting. (ACW A) 

Response to Comment #65: The Department would welcome the opportunity to meet 
with ACW A to discuss rule implementation and its impact on watershed permittees. 

Comment #66: Self Disclosure 
The current proposal does not include changes to DEQ's Internal Management Directive 
on Self-Policing, Disclosure and Penalty Mitigation, even though in commentary the 
Department points to it as providing for mitigation of penalties. At least one aspect of 
this policy should be changed. The current policy is interpreted by DEQ as disallowing 
mitigation when the self-reporting of a violation condition is required by a permit. In 
DEQ's terms, such a report is not voluntary. We suggest that self-reporting of a violation 
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condition, even when required by a permit (and certainly ifit is not required as part of a 
federal program delegation) should be considered a voluntary action by the pennittee and 
eligible for mitigation. Of course, failure to report when required by a permit would 
remain a permit violation itself. (Umatilla) 

Response to Comment #66: The Department appreciates the commenter's concern and 
will be looking at possible ways to address it during its upcoming revisions to the Self 
Disclosure Policy. 

Comment #67: DEQ fails to enforce existing laws and regulations. 
DEQ routinely asserts, under current rules, discretionary authority not to initiate 
enforcement actions. Because Oregon law does not provide for citizen enforcement, 
public challenges to DEQ's enforcement actions, or failures to enforce, are difficult and 
rare. Often, when DEQ fails to enforce existing enforcement laws and regulations, 
federal agencies and private entities become unwitting defendants in lawsuits. 

The proposed 340-12 rules are likely to be weakened further by DEQ's implementation 
guidance to DEQ staff. The implementation guidance -- which is not part of the rule 
making process -- further insulates DEQ rules from public review. (Center for 
Environmental Equity) 

Response to Comment #67: While the Department understands the commenter's 
concern, implementation of rules by guidance is a necessary part of the administrative 
process. It would be unworkable to place every possible scenario in rule. Especially 
given the reality that resource levels do require the Department to prioritize compliance 
and enforcement efforts. Once completed, the enforcement guidance will be made 
generally available to the public on our website. The Department is willing to meet with 
parties to discuss concerns about programimplment,=·=~-----------------

The fact that Oregon law does not provide for citizen enforcement provisions is beyond 
the scope of this rulemaking, since, as the Department understands, it would require a 
statutory change. 

Comment #68: The proposed changes to DEQ's enforcement rules are inconsistent with 
EP AIDEQ partnership agreements. DEQ's proposed rules sever Oregon's delegated 
authority to administer federal environmental laws pending EPA making the following 
findings: 

a) that ambiguous mandatory enforcement and mandatory penalties are retained in all 
enforcement rules; and, 

b) that the State of Oregon grants citizen enforcement. (Center for Environmental 
Equity) 

Response to Comment #68: EPA was an auxiliary member of the Advisory Group 
addressing these rules and provided comments during both of the public comment 
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periods. The detail of those comments is available upon request. EPA conducts periodic 
audit and performance reviews ofDEQ's enforcement programs, and has never raised 
inconsistency with EP AIDEQ partnership agreements. 

Comment #69: DEQ enforcement decisions are not subjected to judicial review, unlike 
enforcement decisions of similar agencies in other Western states. Until direct, third
party judicial and administrative reviews are added to Oregon statutes, discretionary 
enforcement authority is unacceptable. (Center for Environmental Equity) 

Response to Comment #69: (See Response to Comment #67.) 
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Attachment E 

Relationship to Federal Reqnirements 

Answers to the following questions identify how the proposed rulemaking relates to federal 
requirements and potential justification for differing from federal requirements. The 
questions are required by OAR 340-011-0029. 

1. Are there federal requirements that are applicable to this situation? If so, exactly 
what are they? Not directly. There are no federal statutes or regulations that directly apply to 
DEQ's compliance and enforcement program, but DEQ's enforcement regulations and policies are 
developed in consultation with EPA. In order to keep delegation of federal environmental 
programs, including those related to air quality, water quality and hazardous waste, EPA requires 
that DEQ adequately enforce the requirements of its federally-delegated programs. EPA generally 
focuses on whether DEQ's civil penalties are consistent with the requirements of the federal 
programs. These amendments, if adopted, will be submitted to the U.S. Environmental Protection 
Agency (EPA) as a revision to the State Implementation Plan, which is a requirement of the 
Clean Air Act. 

2. Are the applicable federal requirements performance based, technology based, or both 
with the most stringent controlling? NIA 

3. Do the applicable federal requirements specifically address the issues that are of 
concern in Oregon? Was data or information that would reasonably reflect Oregon's 
concern and situation considered in the federal process that established the federal 
requirements? NIA 

4. Will the proposed requirement improve the ability of the regulated community to 
comply in a more cost effective way by clarifying confusing or potentially conflicting 
requirements (within or cross-media), increasing certainty, or preventing or reducing the 
need for costly retrofit to meet more stringent requirements later? There is no proposed 
requirement, as the proposed rules do not result in any new duties or obligations for the regulated 
community. However, the proposed rules may result in an increased or decreased civil penalty for a 
violation of program requirements, depending on the nature of the violation or violator. By malcing 
the enforcement process clearer, the penalty calculation process more flexible and some penalties 
higher, the proposed rules encourage regulated individuals and businesses to invest in compliance 
rather than spend the extra money to pay civil penalties and correct the environmental impacts of 
violations. 

5. Is there a timing issue which might justify changing the time frame for implementation 
of federal requirements? NIA 

6. Will the proposed requirement assist in establishing and maintaining a reasonable 
margin for accommodation of uncertainty and future growth? NIA 

7. Does the proposed requirement establish or maintain reasonable equity in the 
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requirements for various sources? The proposed rules do not change the substantive 
requirements or duties of the regulated community. The proposed rules relate to how the 
department conducts its enforcement program and how it calculates civil penalties for violations of 
program requirements. Two of the main objectives for this rnlemaking are to provide greater 
clarity to the regulated community on the enforcement process and to address potential inequities 
associated with the penalty calculation formula. This proposed rnlemaking includes changes that 
are intended to improve the organization and clarity of the rnles. The rnles are reorganized to 
mirror the actual flow of the penalty calculation process. Definitions and terms throughout are 
updated and clarified to eliminate uncertainty. The Department is proposing changes to the 
penalty matrices that are intended to better align the penalty to be assessed with the deterrence 
needed to gain compliance. Therefore, the penalties at the higher end of the penalty range have 
increased somewhat, while the the lower end of the penalty range has been tailored to more 
equitably impact smaller entities or those less likely to know their regulatory obligations. 

8. Would others face increased costs if a more stringent rule is not enacted? NIA 

9. Does the proposed requirement include procedural requirements, reporting or 
monitoring requirements that are different from applicable federal requirements? If so, 
Why? What is the "compelling reason" for different procedural, reporting or monitoring 
requirements? NIA 

10. Is demonstrated technology available to comply with the proposed requirement? NI A 

11. Will the proposed requirement contribute to the prevention of pollution or address a 
potential problem and represent a more cost effective environmental gain? As stated in the 
answer to question 4, if the clearer process and higher penalties contained in these rules deter 
environmental violations, pollution will be prevented and less money will be spent on civil 
penalties and potentially expensive correction of violations. 
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DEPARTMENT OF ENVIRONMENTAL QUALITY 
Chapter 340 

Attachment F 

Proposed Rulemaking 
STATEMENT OF NEED AND FISCAL AND ECONOMIC IMPACT 

This form accompanies a Notice of Proposed Rulemaking 

Rule Revisions Regarding Enforcement Procedures and Assessment of Civil Penalties for Environmental 
Violations (OAR chapter 340, division 012) (discussed under "A") and Regarding the Expedited· 
Enforcement Prooram for Tanks Violations (OAR chanter 340, division 150) (discussed under "B") 
A) During the 2000-2001 legislative session, members of the legislature raised the issue of whether 
DEQ is fair and consistent in its formal enforcement actions. Stephanie Hallock, Director of the 
Department, asked the Office of Compliance and Enforcement (OCE) to conduct an in-depth review of 
its enforcement rules to ensure civil penalty assessments are appropriate and fair in achieving deterrence. 
The Director asked OCE to propose any changes necessary to make the enforcement process more 
equitable and understandable. 

B) The amendments proposed for the expedited enforcement program for Tanks violations are necessary 
to make field penalties in that program more predictable by assigning a $50 field penalty for all Class II 
violations, rather than assigning a $75 field penalty for some Class II violations. The Department is 
proposing to remove the prohibition against citing Class I violations using the expedited enforcement 
process, as stakeholders requested that the Department consider allowing some Class I violations to be 
enforced in the expedited enforcement program. The department proposes to assign a $100 field penalty 
for any Class I violations that are handled in the expedited enforcement program 

A) The Department relied upon the following documents in developing this rule proposal: 

• The Department's Internal Management Directive entitled "Compliance and Enforcement 
Guidance for Field Staff, 2002" 

• EPA's RCRA Penalty Policy (1990) 
• Public Comments from 1/04 Proposed Rulemaking 

B) The Department did not rely upon any documents in developing this rule proposal. 

A) The goal of the rnlemaking is to ensure that the most serious violations receive penalties S);lfficient to 
achieve deterrence, without overly penalizing the smaller violators. Therefore1 bigger businesses may be 
assessedlarger penalties for senous violations and smaller businesses and 1nd1v1duals may receive 
smaller penalties for the same violations and for less serious violations. With the exception of the lower 
civil penalties expected to be assessed in the Underground Storage Tanks (Tanks) program, it is 
unknown whether the proposed changes to OAR chapter 340, division 012 would result in a fiscal impact 
to the state, and whether the impact would be a net cost or benefit. With the exception of civil penalties 
for Tanks and spills violations -(discussed further below), civil penalty monies collected for 
environmental violations go to the General Fund and not to the agency's budget. It is possible that more 
respondents will appeal their civil penalty assessments if penalty amounts increase. Appeals result in 
more staff time. For the small percentage of cases that go forward to contested case hearing, DEQ inco/s 
the cost of the hearing officer, staff time, and sometimes legal fees paid to the Department of Justice. If 
more cases are appealed to the state Circuit Court of Appeals as a result of these rule changes, the state 
would incur additional legal fees and the cost of additional staff time. 

It is just as likely that there would be a positive fiscal impact to the state as a result of the proposed rule 
amendments. Some penalties will be reduced, especially for those violators who have historically been 
more likely to seek a contested case hearing, so there may be fewer contested case hearings. In addition, 
the proposed amendments will make the enforcement process more understandable and transparent. One 
of the amendments clarifies that the Department may recoup wrongful profits as part of the economic 
benefit portion of a civil penalty, thereby making compliance more cost effective than noncompliance. 
This is intended to be used in situations where recouping avoided or delayed compliance costs is not 
possible. In these situations, the regulated community may be more able to accurately predict the 
financial consequences of noncompliance and increase efforts to avoid violations, thereby reducing the 
cost of formal enforcement. 

Changes to penalty matrix assignments in the Tanks and suills uroo-rarns that increase or decrease civil 
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penalty amounts will have a more direct fiscal impact to DEQ's budget, because those civil penalties are 
deposited into the Department's Tanks and spills program budgets rather than the General Fund. A 
negative fiscal impact to the state is more likely to result from the proposed changes to penalty matrix 
assignments for Tanks violations, because most of the Tanks regulated community will be subject to 
lower civil penalties as a result of the proposed change to the penalty matrix assignments. Converselv 
the fiscal impact to the small segment of the regulated community that is subject to formal enforceme 
would be positive. 

Since. the base penalty for most spills violations is proposed to be. increased, the fiscal impact to the 
Department from the change in spills penalty matrix assignments wiffmore likely be positive (although 
the number of civil penalty assessments for spills violations has been historically relatively small). 
Conversely, the· impact on the small segment of the regulated community that is subject to formal 
enforcement would be negative. 

B) The proposed amendments to OAR chapter 340, division 150 may result in a direct fiscal impact to the 
regulated community and to DEQ. Tanks penalties (collected from both the traditional formal enforcement 
process and from the expedited enforcement program) go into the Tanks budget, unlike penalties from other 
program violations, which go to the General Fund. Field penalties for Class I violations ($100) would be 
significantly lower than the penalties assessed pursuant to the penalty matrix assignments proposed in OAR 
chapter 340, division 012 (which would range from $8,000 for a Class I major magnitude violation by the 
owner of ten or more UST facilities or by a licensed .service provider, to $1,000 for a Class I major 
magnitude violation by the owner of one UST facility). During the period January 2003 to June 2004, the 
Department issued eight formal enforcement actions that included penalty assessments for Class I violations, 
but the number of formal enforcement actions fluctuates from year to year. Possibly more significant than 
the reduction in civil penalties, Class I violations handled via the expedited enforcement process would not 
be subject to the additional assessment of the economic benefit component that is imposed pursuant to OAR 
chapter 340, division 012. The economic benefit portion of a civil penalty "levels the playing field" by 
ensuring that noncompliers do not profit by their noncompliance. Economic benefit is the monetary amount 
gained by a violator from his or her failure to take the steps necessary to come into compliance. The 
economic benefit component of Division 012 penalties often totals thousands of dollars. 

The fiscal impact of the proposed reduction of some Class II field penalties from $75 to $50 is me 
predictable. People who receive field penalties for Class II violations may receive smaller penalties becau;c 
all such penalties will be $50. From Febrmuy 2004 (start of implementation of the expedited enforcement 
program) through June 2004, the Department issued thirty $75 field penalties. If the proposed rules had been 
in effect for the same period, each of these penalties would have instead been assessed at $50, resulting in 
total savings to the violators of$750, with a commensurate loss of $750 to the Tanks budget. 

A) The proposed amendments reformat and clarify the existing rules, making it easier for the regulated 
community to understand the consequences of noncompliance. Since increased understanding may lead 
to increased deterrence, there may be fewer violations and therefore fewer penalty assessments. Civil 
penalties for violations committed by members of the general public, especially residential home owner
occupants, are likely to decrease due to penalty matrix reassignments. B) Civil penalties for violations 
of Tanks program requirements will likely be smaller. 
A) The proposed amendments reformat and clarify the existing rules, making it easier for the regulated 
corrununity to understand the consequences of noncompliance. Since increased understanding may lead 
to increased deterrence, there may be fewer violations and therefore fewer penalty assessments. Civil 
penalties for some violations committed by small businesses are likely to decrease due to penalty matrix 
reassignments. For example, under the current rules, all violations of Tanks laws are assigned to the 
$10,000 penalty matrix. Most of the businesses subject to Tanks rules are small businesses, so the small 
segment of the regulated community that is subject to enforcement would receive lower civil penalties 
and therefore a positive fiscal impact. The proposed rules assign Tanks violators to penalty matrices 
depending on the number of facilities owned by the alleged violator. Owners of fewer than five 
facilities, which comprise the majority of Tanks owners, would receive lower penalties under the 
proposed rules. 
B) Most of the regulated community affected by the Tanks program are small businesses. Since the 
proposed amendments to the expedited enforcement program would result in smaller civil penalties, the 
fiscal impact to the few small businesses subject to enforcement is likely to be positive. 
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penalty amounts will have a more direct fiscal impact to DEQ's budget, because those civil penaltiti< are 
deposited into the Department's Tanks and spills program budgets rather than the General Fund. A 
negative fiscal impact to the state is more likely to result from the proposed changes to penalty matrix 
assigmnents for Tanks violations, because most of the Tanks regulated community will be subject to 
lower civil penalties as a result of the proposed change to the penalty matrix assignments. Conversely, 
the fiscal impact to the small segment of the regulated community that is subject to formal enforcement 
would be positive. 

Since. the base penalty for most spills violations is proposed to be. increased, the fiscal impact to the 
Department from the change in spills penalty matrix assignments will "more likely be positive (although 
the number of civil penalty assessments for spills violations has been historically relatively small). 
Conversely, the· impact on the small segment of the regulated community that is subject to formal 
enforcement would be negative. 

B) The proposed amendments to OAR chapter 340, division 150 may result in a direct fiscal impact (o the 
regulated community and to DEQ. Tanks penalties (collected from both the traditional formal enforcement 
process and from the expedited enforcement program) go into the Tanks budget; unlike penalties from other 
program violations, which go to the General Fund. Field penalties for Class I violations ($100) would be 
significantly lower than the penalties assessed pursuant to the penalty matrix assigmnents proposed in OAR 
chapter 340, division 012 (which would range from $8,000 for a Class I major magnitude violation by the 
owner of ten or more UST facilities or by a licensed .service provider, to $1,000 for a Class I major 
magnitude violation ·by the owner of one UST facility). During the period January 2003 to June 2004, the 
Department issued eight formal enforcement actions that included penalty assessments for Class I violations, 
but the number of formal enforcement actions fluctuates from year to year. Possibly more significant than 
the reduction in ciVil penalties, Class I violations handled via the expedited enforcement process would not 
be subject to the additional assessment of the economic benefit component that is imposed pursuant .to OAR 
chapter 340, division 012. The economic benefit portion of a civil penalty "levels the playing field" by 
ensuring that noncompliers do not profit by their noncompliance. Economic benefit is the monetary amount 
gained by a violator from his or her failure to take the steps necessary to come into compliance. The 
economic benefit component of Division 012 penalties often totals thousands of dollars. 

The fiscal impact of the proposed reduction of some Class II field penalties from $75 to $50 is more 
predictable. People who receive field penalties for Class II violations may receive smaller penalties because 
all such penalties will be $50. From February 2004 (start of implementation of the expedited enforcement 
program) through June 2004, the Department issued thirty $7 5 field penalties. If the proposed rules had been 
in effect for the same period, each of these penalties would have inslead_heen_assessed_aL$5D,..xesulting_in_ 
total savings to the violators of$750, with a commensurate loss of$750 to the Tanks budget. 

A) The proposed amendments reformat and clarify the existing rules, making it easier for the regulated 
community to understand the consequences of noncompliance. Since increased understanding may lead 
to increased deterrence, there may be fewer violations and therefore fewer penalty assessments. Civil 
penalties for violations committed by members of the general public, especially residential home owner
occupants, are likely to decrease due to penalty matrix reassigmnents. B) Civil penalties for violations 
of Tanks program reauirements will likely be smaller. 
A) The proposed amendments reformat and clarify the existing rules, making it easier for the regulated 
community to understand the consequences of noncompliance. Since increased understanding may lead 
to increased deterrence, there may be fewer violations and therefore fewer penalty assessments. Civil 
penalties for some violations committed by small businesses are likely to decrease due to penalty matrix 
reassignments. For example, under the current rules, all violations of Tanks laws are assigned to the 
$10,000 penalty matrix. Most of the businesses subject to Tanks rules are small businesses, so the small 
segment of the regulated community that is subject to enforcement would receive lower civil penalties 
and therefore a positive fiscal impact. The proposed rules assign Tanks violators to penalty matrices 
depending on the number of facilities owned by the alleged violator. Owners of fewer than five 
facilities, which comprise the majority of Tanks owners, would receive lower penalties under the 
proposed rules. 
B) Most of the regulated community affected by the Tanks program are small businesses. Since the 
proposed amendments to the expedited enforcement program would result in smaller civil penalties,. the 
fiscal impact to the few small businesses subject to enforcement is likely to be positive. 
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Large Business A) The proposed amendments reformat and clarify the existing rules, making it easier for the regulated 
cOrnmunity to understand the consequences of noncompliance. Since increased understanding may lead 
to increased deterrence, there may be fewer violations and therefore fewer penalty assessments. Civil 
penalties for some violations committed by big businesses may increase, especially for certain violations 
of air quality and water quality permits, hazardous waste and emergency response rules. Due to 
increased deterrence as a result of the proposed rules, there may be fewer violations and therefore fewer 
penalty assessments. It is therefore not known whether the fiscal impact would be a net loss or gain. -
B) There are few large businesses who are subject to Tanks program requirements, but for the small 
number of those that may be in noncompliance and are subject to enforcement through the expedited 
enforcement program, the fiscal impact of these proposed mle changes will be the same as for small 
businesses, si:O:ce field penalty amom1ts do not depend on the size of the violator. The net fiscal impact 
to violators would therefore be positive. 

Local Government A) Civil penalties for. some violations connnitted by local governments will likely decrease due to 
penalty matrix reassignments. Due to increased deterrence as a result of the proposed 1ules, there m~y be 
fewer violations and therefore fewer penalty assessments. 
B) Local governments owning regulated USTs will be affected by the operator training and enforcement 
requirements the same as either large or small business owners. The fiscal impact of these proposed 
amendments would therefore be positive. 

State Agencies 
DEQ A) It is not possible to predict whether the net fiscal impact from the proposed amendments to chapter 

340, division 012 would be positive or negative. Adoption of these rules may result in a greater number 
of contested case hearings due to some higher penalties, or may result in fewer contested case hearings 
due to decreased civil penalties for some violations and violators. If the ndes result in a greater number 
of contested case hearings, DEQ may incur a fiscal impact. DEQ pays an average of approximately $200 
to the state Department of Transportation (DOT) for the hearing officer for each contested case hearing. 
As discussed under "Overview above," the fiscal impact to the Tanks program budget may be negative. 
The fiscal impact to the spills program budget may be positive. 
B) As discussed under "Overview" above, DEQ may incur a negative fiscal impact to its Tanks program 
budget if the proposed amendments to chapter 340, division 150 result in lower penalty assessments. 
Any such reduction may be offset somewhat by the lower cost of enforcement using the expedited 
enforcement program which uses less staff time than traditional formal enforcement. 

Other agencies A) The Department of Transportation (DOT) would incur additional costs for staff time if the number of 
contested case hearings increases. Conversely, ifthe number of hearings decreases, DOT would spend 
less on staff time. State agencies that violate certain laws or permits may be assessed higher civil 
penalties. If there are fewer violations and therefore fewer penalty assessments, the Department of 
Revenue-would-spend-!eS1C1Jn-eoHection-effort,. 
B) State agencies owning regulated USTs will be affected by the operator training and enforcement 
requirements the same as either large or small business o\vners. The fiscal impact of these proposed 
amendments would therefore be positive. 

Assumptions Not anplicable. 
Housing Costs A) The Department has determined that this proposed rulemaking will have no effect on the cost of 

development of a 6,000 square foot parcel and the construction of a 1,200 square foot detached single 
family dwelling on that parcel. 
B) The same is true for the nronosed amendments to OAR chanter 340, division 150. 
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Administrative Rule 
Advisory Committee 

PPafedby 

4116/03 

A) The Department established an external Advisory Group in January 2003, after the internal agency 
rulemaking team narrowed the scope of issues and developed an initial draft of proposed amendments to 
chapter 340, division 012. The Advisory Group was comprised of thirteen regular members and two 
auxiliary members. The regular members represented big and small businesses, small cities, public 
water management agencies, the Association of Oregon Industries and environmental groups. The 
auxiliary members represented Lane Regional Air Pollution Agency and the U.S. Enviromnental 
Protection Agency. The Advisory Group met seven times, from February 2003 to January 2004. The 
Advisory Group discussed enforcement policies and reviewed draft versions of the rules prior to the 
public commentperiod. Some Advisory Group members submitted written comments on these early 
rule drafts. The Advisory Group was not charged with reaching consensus on recommendations and did 
not produce a written product. The Advisory Group process generated significant valuable discussion 
and input. 
B) Regarding the proposed amendments to chapter 340, division 150, the UST Advisory Committee. was 
consulted and agreed with the Department that all Class II violations should be assigned a field penalty 
amount of$50. The Committee further recommended the Department allow some Class I violations to 
be cited using the expedited enforcement process. 
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State of Oregon 
DEPARTMENT OF ENVIRONMENTAL QUALITY 

Rulemaking Proposal 
for 

Rule Revisions Regarding Civil Penalty Assessments 

Land Use Evaluation Statement 

1. Explain the purpose of the proposed rules. 

Attachment G 

This proposal would make the enforcement process more understandable and civil penalties more 
equitable while achieving compliance. The rnle is updated to include violation classifications for 
new program requirements and statutory changes. This proposal would also amend a rule in the 
underground storage tanks program to provide that all Class Il violations eligible for expedited 
enforcement will receive a $50 field penalty (some are currently set at $75). Another proposed 
amendment to the tanks rule would allow some Class I violations to be handled via the expedited 
enforcement process (currently Class I violations are not eligible for that program). Field penalties 
for Class I violations handled in the expedited enforcement program are set at $100. 

2. Do the proposed rules affect existing rules, programs or activities that are considered land use 
programs in the DEQ State Agency Coordination (SAC) Program? 

Yes_ No X 

a. If yes, identify existing 2r~o~gr=am/~ru~le~/~ac~t~ivi~·~tv~:-------------------~-

b. If yes, do the existing statewide goal compliance and local plan compatibility procedures 
adequately cover the proposed rules? 

Yes__ No __ (if no, explain): 

c. If no, apply the following criteria to the proposed rules. 

Statewide Goal 6 - Air, Water and Land Resources is the primary goal that relates 
to DEQ authorities. However, other goals may apply such as Goal 5 - Open 
Spaces, Scenic and Historic Areas, and Natural Resources; Goal 11 - Public 
Facilities and Services; Goal 16 - Estuarine Resources; and Goal 19 - Ocean 
Resources. DEQ programs and rules that relate to statewide land use goals are 
considered land use programs if they are: 
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1. Specifically referenced in the statewide planning goals; or 

2. Reasonably expected to have significant effects on 
a. resources, objectives or areas identified in the statewide plahning goals, or 
b. present or future land uses identified in acknowledged comprehensive plans. 

In applying criterion 2 above, two guidelines should be applied to assess land use 
significance: 

- The land use responsibilities of a program/rule/action that involved more than one 
agency, are considered the responsibilities of the agency with primary authority. 

- A determination of land use significance must consider the Department's mandate to 
protect public health and safety and the environment. 

In the space below, state if the proposed rules are considered programs affecting land use. 
State the criteria and reasons for the determination. 

The Department has reviewed the criteria and the proposed rules will not affect land use. The rules 
do not establish any new substantive program requirements but may affect the amount of civil 
penalty assessed for a violation of program requirements. The proposed rules do not affect the any 
existing land use programs. 

3. If the proposed rules have been determined a land use program under 2. above, but are not 
subject to existing land use compliance and compatibility procedures, explain the new 
procedures the Department will use to ensure compliance and compatibility. 

\l.· 
Intergovernmental Coor 
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1. Specifically referenced in the statewide planning goals; or 

2. Reasonably expected to have significant effects on 
a. reso\Jrces, objectives or areas identified in the statewide planning goals, or 
b .. present or future land uses identified in acknowledged comprehensive plans. 

In applying criterion 2 above, two guidelines should be applied to assess land use 
significance: 

- The land use responsibilities of a program/rule/action that involved more than one 
agency, are considered the responsibilities of the agency with primary authority. 

- A determination of land use significance must consider the Department's mandate to 
protect public health and safety and the environment. 

In the Space below, state if the proposed rules are considered programs affecting land use. 
State the criteria and reasons for the determination. 

The Department has reviewed the criteria and the proposed rules will not affect land use. The rules 
do not establish any new substantive program requirements. but may affect the amount of civil 
penalty assessed for a violation of program requirements. The proposed rules do not affect the any 
existing land use programs. 

3. If the proposed rules have been determined a land use program under 2. above, but are not 
subject to existing land use compliance and compatibility procedures, explain the new 
procedures the Department will use to ensure compliance and compatibility. 

D ~ '""'-LC~C.)" .,,,. O>,.-'h-,_d 
Division Intergovernmental Coor 
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Attachment H 

Implementation Plan Outline for Division 12 Rules 
for December 9, 2004 through effective date of June 1, 2005 

A full and detailed implementation plan is available upon request. What follows is 
an outline of the key implementation plan pieces. 

Staff Training 
•!• Schedule and conduct field staff trainings for January and February 
•!• Training will be done, for the most part, by program, with some cross program 

issue training where most applicable (e.g., spills guidance training for the WQ 
staff). 

•!• Training will be done in three parts: 
1. General Enforcement Process Training: (including the shifts to the warning 

letters and pre-enforcement notices and some general cross training (e.g., the 
umbrella violations, frequently used cross program violations)). This training 
is likely to be three hours. 

2. Program Specific WL, PEN and Referral Guidance Training: Each of the 
following program areas have separate Division 12 violations and related 
guidance and will receive separate training: 
o Water Quality- Permits, stormwater- and WQ Onsite 
o Air Quality- Permits, asbestos, open burning 
o Hazardous Waste and Used Oil 
o Dry Cleaners 
o Solid Waste and Waste Tires 
o Underground Storage Tanks, LUST and Heating Oil Tanks 
o Spills 
o Ballast Water 
o lean up 
o Contingency Planning 

3. Centralized Compliance Database Training: This training will address 
conversion to and use of the new centralized compliance database. Final 
database training will likely be held in April 2005. 

Enforcement Guidance 
•!• Complete development of the enforcement guidance by February 2005 and make 

available to staff prior to the training. 
•!• Finalize enforcement guidance in May 2005 after completion of the staff 

trainings. 

Centralized Compliance Database (CCD) Development: 
•!• After initial prototype review in December 2004 and January 2005, complete final 

database changes in March and April 2005. 
•!• Final database training to be completed in April or May 2005. 
•!• Decisions regarding the number of database systems that will link directly into the 

new CCD and the schedule for creating those links will be finalized in January 
2005. 
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Asbestos Enforcdrnent Guiaance Draft - 11/17 /2004 

Proposed Div. 12 Violation Language Draft Proposed Guidance 

AQ 0054(1 )( o) Violation of a work practice "A" response, send ~EN and refer, in most cases but when dealing with CAB materials or floor tile, refer to 
requirement for asbestos abatement projects Attachment A whic may justify a "B" response, send WL. Send a PEN with a referral on the second 
which causes a potential for public exposure violation of the saml requirement within 60 months or referral on the third violation of a different asbestos 
to asbestos or release of asbestos into the handling reqnireme ( within 60 months. 
environment; 
AQ 0054(l)(p) Storage or accumulation of "A" response, send lEN and refer, in most cases but when dealing with CAB materials or floor tile, refer to 
friable asbestos material or asbestos- Attachment A, whic may justify a "B" response, send WL. Send a PEN with a referral on the second 
containing waste material from an asbestos violation of the samb requirement within 60 months or referral on the third violation of a different asbestos 
abatement project which causes a potential handling requiremeit within 60 months. 
for public exposure to asbestos or release of 
asbestos into the environment; 
AQ 0054(1 )( q) Visible emissions of asbestos "A" response send I EN and refer. 
during an asbestos abatement project or 
during collection, processing, packaging, 
transportation, or disposal of asbestos-
containing waste material; 
AQ 0054(1 )(r) Conduct of an asbestos "A" response, send PEN and refer. This violation would normally be referred the first time, as contractors 
abatement project by a person not licensed as •hoold be ~= off' po.•ibk P'=' of ~b"'°' wd "Pociilly tho~ iioffi•oi with tho St're Cootrado• 
an asbestos abatement contractor; Board who receive aining in the identification of asbestos. 

However a "B" resp nse, a WL, is appropriate when: 

• Adetermina ion is made, using Attachment A, that the potential for public exposure or release did not 
reasonably e ,x:ist; or 

• The violator is a less sophisticated and unlicensed contractor. Judgment will have to be used in this 
deterrninatio '1. 

If a "B" response is appropriate, there would be a PEN and referral on the second violation within 60 months. 
AQ 0054(l)(s) Violation of a disposal "A" response, send f EN and refer, in most cases but when dealing with CAB materials or floor tile, refer to 
requirement for asbestos-containing waste Attachment A whict may justify a "B" response, send WL. Send a PEN with a referral on the second 
material which causes a potential for public violation of the sam

1 

requirement within 60 months or referral on the third violation of a different asbestos 
exposure to asbestos or release of asbestos handling requiremeljl.t within 60 months. 
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Asbestos Enforcement Guidance Draft - 11117 /2004 

into the environment; 

AQ 0054(1)(t) Failing to hire a licensed "A" response, send PEN and refer, ifthe violation was by someone other than a residential owner-occupant 
contractor to conduct an asbestos abatement or if it was a residential owner-occupant and they had received a previous warning letter from DEQ for any 
project which results in the potential for asbestos violation or ifthe residential owner-occupant had been advised in any way of the presence of 
public exposure to asbestos or release of asbestos. 
asbestos into the environment; 

"B" response, send WL, ifthe residential owner-occupant did not know of the presence of asbestos nor the 
requirement to hire a licensed asbestos abatement contractor. Send PEN and refer upon the second violation 
within 60 months for repeated violations of the same requirement, for which a warning letter (or warning 
letter with opportunity to correct) has been sent (or selfreporting has occurred) or upon the third violation 
within 60 months for repeated violations of different requirements, for which warning letters (including those 
with opportunity to correct) have been sent (or self reporting has occurred). 

AQ 0054(2)(i) Failure to comply with "B" response send WL. Send PEN with referral on the second violation within 60 months for repeated 
asbestos abatement licensing, certification, or violations of the same requirement or the third violation within 60 months for repeated violations of different 
accreditation requirements; requirement, for which a warning letter (or warning letter with opportunity to correct) has been sent. Also, 

Class II violations occurring along with Class I violations will be referred at the same time as the Class I 
violations. Whether they receive a penalty will be determined according to OCE's multiple penalty policy. 

AQ 0054(2)0) Failure to provide notification "B" response send WL. Send PEN with referral on the second violation of this requirement within 60 
of an asbestos abatement project; months when a warning letter has been sent (or selfreporting has occurred) OR third violation of different 

asbestos requirements within 60 months when a warning letter has been sent (or self reporting has occurred). 
Also, Class II violations occurring along with Class I violations will be referred at the same time as the 

Class I violations. Whether they receive a penalty will be determined according to OCE's multiple penalty 
policy. 

AQ 0054(2)(k) Violation of a work practice "B" response send WL. "A" response, send PEN and refer for the second violation within 60 months for 
requirement for asbestos abatement projects repeated violations of the same requirement or the third violation within 60 months for repeated violations of 
that does not cause a potential for public different requirement, for which a warning letter (or warning letter with opportunity to correct) has been sent. 
exposure to asbestos and does not release Also, Class II violations occurring along with Class I violations will be referred at the same time as the Class 
asbestos into the environment; I violations. Whether they receive a penalty will be determined according to OCE's multiple penalty policy. 
AQ 0054(2)(1) Violation of a disposal "B" response send WL. "A" response, send PEN and refer for the second violation within 60 months for 
requirement for asbestos-containing waste repeated violations of the same requirement or the third violation within 60 months for repeated violations of 
material that does not cause a potential for different requirement, for which a warning letter (or warning letter with opportunity to correct) has been sent. 
public exposure to asbestos and does not Also, Class II violations occurring along with Class I violations will be referred at the same time as the Class 
re:.ease asbestos into the environment; I violations. Whether they receive a penalty will be determined according to OCE's multiple penalty policy. 
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into the environment; 

AQ 0054(1 )(t) Failing to hire a licensed "A" response, send ~EN and refer, ifthe violation was by someone other than a residential owner-occupant 
contractor to conduct an asbestos abatement or if it was a reside~ial owner-occupant and they had received a previous warning letter from DEQ for any 
project which results in the potential for Mb'"'°" ,Oofati~ or the rneidenb'1 nwn~-0~"1'""' h'd b= "'';"'"' m lliY W'Y of the P""®" of 
public exposure to asbestos or release of asbestos. 
asbestos into the environment; 

"B" response, send L, ifthe residential owner-occupant did not know of the presence of asbestos nor the 

reqlli=mt to ~?1 liceMed Mbeet<" ru,,remrnt ~•~tm. Srnd PEN 'nd rnfa "!'Oll the e~@d "'ohbon 
within 60 months fo repeated violations of the same requirement, for which a warning letter (or warning 
letter with oppo · y to correct) has been sent (or selfreporting has occurred) or upon the third violation 
within 60 month,~ fo repeated violations of different requirements, for which warning letters (including those 
with opportunity to-Jorrect) have been sent (or self reporting has occurred). 

AQ 0054(2)(i) Failure to comply with "B" response send 'YL· Send PEN with referral on the second .violation within 60 months for repeated 
asbestos abatement licensing, certification, or violations of the same requirement or the third violation within 60 months for repeated violations of different 
accreditation requirements; requirement, for wmfh a warning letter (or warning letter with opportunity to correct) has been sent. Also, 

Class II violations o<J:curring along with Class I violations will be referred at the same time as the Class I 
violations. Whetherlthey receive a penalty will be determined according to OCE's multiple penalty policy. 

AQ 0054(2)0) Failure to provide notification _ "B" response send 1L. Send PEN with referral on the second violation of this requirement within 60 
of an asbestos abatement project; months when a warring letter has been sent (or self reporting has occurred) OR third violation of different 

asbestos requiremen s within 60 months when a warning letter has been sent (or self reporting has occurred). 
Also, Class II viola ions occurring along with Class I violations will be referred at the same time as the 

Class I violations. v Vhether they receive a penalty will be determined according to OCE's multiple penalty 
policy. 

AQ 0054(2)(k) Violation of a work practice "B" response send v fl,. "A" response, send PEN and refer for the second violation within 60 months for 
requirement for asbestos abatement projects repeated violations c fthe same requirement or the third violation within 60 months for repeated violations of 
that does not cause a potential for public different requiremer: , for which a warning letter (or warning letter with opportunity to correct) has been sent. 
exposure to asbestos and does not release Also, Class II viola · ons occurring along with Class I violations will be referred at the same time as the Class 
asbestos into the environment; I violations. Whetht r they receive a penalty will be determined according to OCE's multiple penalty policy. 
AQ 0054(2)(1) Violation of a disposal "B" response send ~L. "A" response, send PEN and refer for the second violation within 60 months for 
requirement for asbestos-containing waste repeated violations fthe same requirement or the third violation within 60 months for repeated violations of 
material that does not cause a potential for different requireme1, for which a warning letter (or warning letter with opportunity to correct) has been sent. 
public exposure to asbestos and does not Also, Class II viola!' ons occurring along with Class I violations will be referred at the same time as the Class 
release asbestos into the environment; I violations. Wheth r they receive a penalty will be determined according to OCE's multiple penalty policy. 
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AQ 0054(2)(m) Failure to perform a final air "A" ""I'='• '""'~EN md rnf,,, when no Onlo~moo - -mod md ilimtld h;we be~. "A" 
clearance test or submit an asbestos response, send PEN and refer, with the fourth violation within 24 months for repeated violations of the same 
abatement project air clearance report for an requirement. "B" re ponse, send WL, for all other cases. Also, Class II violations occurring along with 
asbestos abatement project; Class I violations ~ll be referred at the same time as the Class I violations. Whether they receive a penalty 

will be determined 
1

ccording to OCE's multiple penalty policy. 

I 

' 

AQ 0054(3)( c) Improper notification of an Class ill violations ;at are found on their own will be referred according to RDA discretion and discussed at 
asbestos abatement project; the Regional Divisi n Administrator's meetings. Class III violations occurring along with Class I or Class II 

violations will be ref erred at the same time as the higher classified violations. 

AQ 0054(3)( d) Failure to submit a completed Class ill violations tl:hat are found on their own will be referred according to RDA discretion and discussed at 
renewal application for an asbestos abatement the Regional Divisiqn Administrator's meetings. Class III violations occurring along with Class I or Class II 
license in a timely manner; violations will be re erred at the same time as the higher classified violations. 

Attachment A 

Guidance for detenhine whether or not an asbestos-related 
violation has the pbtential for public exposure to asbestos 

This two-step process will rarely be applied; the nature oftheJ violations (Violation of a work practice requirement under AQ 0054(1)(0), storage or 
accumulation of friable asbestos material or asbestos-containing! waste material under AQ 0054(1 )(p ), abatement by an unlicensed contractor under AQ 
0054(1)(r); or violation of a disposal requirement under; AQ 0?54(1)(s)) is such that it is the exceptional situation in which it is even arguable that no 
potential for public exposure to asbestos exists. However, these ~ituations do exist, and we recognize the need for a fair and consistent manner of making 
this determination. 

Step One: The Threshold Determination 

When the inspector and the ELS are analyzing an enforcement rHerral, they will apply the six factors to the facts in the referral. If they decide that three 
or more of these six factors are present, then they have made a threshold determination that it is possible that the violation may have had no potential for 
public exposure. Conversely, if fewer than three factors are foijnd to exist, then there will be a determination that the violation caused the potential for 
public exposure to asbestos. 
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However, it is critical to understand that the inquiry does not stop with this threshold determination. For example, it is possible to determine that a 
violation caused the potential for public exposure even if three or more factors are present, because the application of these six factors is not mechanical or 
rigid. This threshold determination simply makes it possible to move on to step two. 

Step Two: The Ultimate Determination 

Once this threshold determination is made, the inspector and the ELS can use their discretion and their experience to analyze the case on its own unique 
facts and make the ultimate determination as to whether or not the violation caused the potential for public exposure to asbestos. This framework should 
be applied in a balanced manner that allows for some discretion, yet also achieves consistency and fairness. 

THE FACTORS 

1. Type of asbestos: 
If chrysotile, then this factor is met. 

2. Type of Material: 
If the asbestos was contained in a generally non-friable matrix material (prior to being abated), then this factor is met. 

3. Percentage of Asbestos: 
If the percentage is five percent or below, then this factor is met. 

4. Likelihood of actual public exposure to asbestos: 
If the facts of the case indicate that this likelihood is extremely low, based upon factors such as the location of the abatement project (inside or 
outside, urban or rural), then this factor is met. 

5. Duration of open accumulation of asbestos: 
If the asbestos openly accumulated for 48 hours or less, then this factor is met. 

6. Fiber release mitigation: 
If the manner in which the asbestos was openly accumulated involved some factors that mitigated or prevented actual fiber release, such as partial 
packaging or covering, or wetting of the material, then this factor is met. 
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